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CITATIONS OF REPORTS. 

Rule 62 of the Supreme Court is as follows: 
Inasmuch as all the Reports prior to the 63d have been reprinted by the 

State, with the number of the volume instead of the n:me of the Reporter, 
counsel will cite the volumes prior to 63 N.C. ns i o l l o ~ s :  

1 and 2 Martin, Taylor 6: Conf. j ................ as 1 N.C. 

1 H~ywood .......................... " 2 " 

2 " ............................. " 3 " 

1 and 2 Car. Law Re- ,. " 4 " 
posifory L N. C. Term { 

1 Murphey .............................. " 5 " 

2 " .............................. " 6 " 

3 " .............................. " 7 (' 

1 Hawks .................................. " 8 " 

2 " ...........a+..................... " 9  " 

3 " .................................. " 10 " 

4  " .................................. " 11 " 

1 Devereux Law ...........,....... " 12 " 

2 " 
I' .................... " 13 " 

1 " Eq. .................... " 16 “ 

2 " " .................... " 17 " 

................ 1 Dev. 6 Bat. Law " 18 " 
2 '6 

" ................ " 19 " 

:1&4 id ................ ' 0 " 

1 Dev. & Bat. Eq ....................." 21 " 

2 " " ..............“ 22 " 

1 Iredell Law ........................... 23 " 
6 '  I1 .. .......................... " 24 

'J 'I '6 ......................... ."25 " 

......................... 9 Iredell Law as 21 S.C. 

,;3 " u ........................ "35 “ 

1 " Eq. ......................... 36 " 
6 rc ........................ l'37 " 

3 " " ......................... 38 “ 

6' " ......................... 41 " - I1 I1 ........................6. 42 " s 6' U ......................... 43 Is 

Rusbee Law ............................. " 44 " 
. m. ............................" 45 “ 

1 Jones Law ......................... " 46 " 
iJ 6' 6' ........................... 47 " 
3 '6 6' ........................... 48 “ 
4 " '6 .......................... " 4 9  “ 
r, '6 '6 ........................... 50 I. , ' 'I .....,.................... "51 “ - ' I  '6 ..........................“ 52 " 
q ' 4  I' .........................." 53 “ 

1 " Eq. ........................... 54 <I 

.> '1 I1 ........................... 55 " 
.1 '6 'I ........................... 56 " 

'6 I1 ..........................“ 57 " 

1 and 2 Winston .................... " 60 " 

Phillips Law .......................... " 61 " ' Eq. .......................... " 62 
In  quoting from the reprinted Reports counsel will cite always the mnrgincrl 

( i .  e., the original) paging, except 1 N.C. and 20 N.C., which haw been re- 
paged throughout, without marginal paging. 



JUSTICES 
OF THE 

SUPREME COURT O F  NORTH CAROLINA 

FALL TERM, 1921 

CHIEF JUSTICE : 

WALTER CLARK. 

PLATT D. WALKER, 
WILLIAM A. HOKE, 

ASSOCIATE JUSTICES : 

W. P. STACY, 
W. J .  ADAMS. 

A4TTORNEY-GENERAL : 

JAMES S. MANNIEG. 

ASSISTAXT ATTORNEY-GERERAL : 

FRANK NASH. 

SUPREME COURT REPORTER : 

ROBERT C. STRONG. 

CLERIC OF THE SUPREME COOBT: 

JOSEPH L. SEAWELL. 

OFFICE CLERK : 

EDWARD C. SEAWELL. 

MARSIIAI. AR'D LlBRARIAS : 

MARSHALL DELANCEY HAYWOOD. 



JUDGES 
OF THE 

SUPERIOR COURTS OF NORTH CAROLINA 

EASTERR' DIVISION 

W. 11. BOND ................ .. ........................ First ................................. Chowan. 
GEORGE W. CONNOR ................................... Second ................................ Wilson, 

................................ ............................................... JOHN H. KERB Third m. 
F. A. DANIELB ....................................... Fourth .................................. Wayne. 
J. LLOYD HORTON .......................................... Fifth ..................................... PitL 
0. H. ALLEN ............................................... S t  ................................. Lenoir. 
T. H.  CALVERT ............................................. Seventh ................................ Wake. 
E. H. C-HMER ......................... .. ................ E i g h t h  .............................. Brunswick. 
C. C. LYON ..................................................... Ninth .................................... Bladen. 
W. A. DEVIN .................. .. ................... . T e n t  h........ ................... Granville. 

WESTERN DIVISIOX 

............... ......................... H. P. LAXE .. Eleventh ............................. Rockingham. 
................................ THOMAS J. SHAW ......................................... Twelfth Guilford. 

........................... ................. ................ W. E. Bnoc~r ....... Thirteenth Anson. 
.............................. W. F. HARDIR-G k e e n  .................... Meclilenburg. 

........................ B. F. LOXG ................................................... . F i f t e e n t . . .  Iredell. 
J. L. WEBB ........................................... . . S i x t e e n t h . .  .................. Cleveland. 

.................................. T. B. FINLEY 
........................... J .  B I ~  RAY .................................................. Eighteenth Yancey. 

P. 9. MCELROY ............................................ e t e e n t h  ......................... Madison. 
T. D. BRYSON .................. .. .......................... T e n t i e t h  ........................... Swain. 



SOLICITORS 

EASTERN DTVISIOlr' 

J. C. B. EHRINGHAUS .......................... .....Fist ..................................... Pasquotank. 
.................................. RICHARD G. ALLSRROOK ............. .. ................ Second Edgecon~be. 

GARLAND E. MIDYETTE ......... ... ............... Third .................................... Northampton. 
................................. ITALTER D. SILER ........................................... Fourth Chatham. 

............................... .......................................... JESSE H. DAVIS F i f t h .  Craven. 
................................................ J. A. POWERS Sixth ..................................... Lenoir. 
................................................ ................................ H. E. NORRIS . .Se~enth Wake. 

TVoo~rs KELLAM ................................ 4 t h  .................................. Xew Hanorer. 
...................................................... S. B. MCLEAN ............. .. Robeson. 

S. 111. G ~ m s  ................................................ Tenth .................................... 0r:lnge. 

WESTERN DIVISION 

.............................. S. P. GKAVES .................................................. E l e t l  Surry. 
.............. .......... JOHK C. BOWER ........................................ T ~ ~ e l f t h  .. Davidson. 

............................................................... 31. W. NASH Richmond. 
G. W. WILSON .......................................... F o t e e n t  ....................... Gaston. 

............................. HAYDEK CLEMENT ........................................ i t e e n t l  Rowan. 
R. L. HUFFMAN ......................................... Sixteenth ............................. Burke. 
.T. .T. HAYES .................................................... S e e n t e n t h  ........................ Wilkes. 
G. D. BAILEY ............................................. Eighteenth .......................... Tancey. 
GEO. 31. PRITCRARD ........................................ Xineteenth .........$................. Madison. 

............................ GILMER A. JONEB .......................................... Twentieth Macon. 



LICENSED ATTORNEYS 
SPRING TERM. 1922 

The following were liceilsed to practice law by the Supreme Court, Spring 
Term, 1922 : 

CARNES, TROT THOMAS ......................................... ........ ........................ .TT~1c'au~a 
Bass, NATHAN ROSCOE ............................................................................................ Lucama 
BLACKWELDER, BLTORD 11'1LLIA31.. .......... .... ... .. .......................................... ,Co~icord 

...................................... BOLICK, WILLIAM BRSAS ....... 
ROOE, WILLIAM BBYAN .............. ... .................................................................... X a n a  
RORDEAUS,TVILLIAAX BETHUEL ............... ....., ....................................................... ,Currie 
B A N T L E ~ ,  HOBART ......................................................................................... Springhope 
BRAXTLET, SHERWOOD.. ....... ...... ....................................................................... .,..Raleigh 
RRIDGER, JAMES ALBERT.. ............................................... -0 

RRIM, KENNETH MILLIKEN .............................................................................. o n  Airy 
....... ...................... naowx, CAVINESS HECTOR ... 

BURLESOS, W U . L I A ~ ~  SPURGEOR' .................................................................... Barilardsville 
CARROLL, ADRIAS MEBEDITH .......................................... ...B~~rlillgtoll 
COMBS, -iLV-\II HSFF ............................................................................................... C'01~illbin 
COOPER, THOJIAS DUSC-IS ............ ....... ....................................................... .,.ika11a111 

.......................... CROWELL, JAMES LEE, J R  ................. .. .. ................................. Co11corcl 
DELAP, SIMEON ALESAKDER .................................................................................... Lesingtoll 
DUNAGAN, STOVER POE .................... .. .................................................... Rutherfwdtoll 
DUNCAN, JOHW SELSON .................... .. ........ B t  
DUNN, JAMES ALLEN ..................... .......... ..................................................... .Sillisbuq- 
EATON, PAUL BLAINE ............. .. ..... ..............ville 
EDXCXDSO~V. PAUI. BI-X.I. ............. ..... .................... .. ....................................... G~i<lsboro 
EDWARDS, JOHN BAIRD .............. .. ..... ...........- Hill 
ELLEDGE, ARCHIE ........................................................................................... ?&'instoli-Salem 
EURE, STEPHEN EDWARD, JR ................... ....... ..... ....... ................ Wiilniilgtm 
F ' o s ~ ~ n ,  JOHS WESI.EI. ............. .. ............................................................... C e  Hill 
E'OUKTAIX. JEFFERSOS I.ODRIC1i .............. ... ...... .. ...................................... Raleigh 
GWYN, ALLEN HATCHETT ............ ......... ............... ........ ....................... R ~ i d a ~ i l l e  
HALL, JOHN HUBBARD, J R  ......................................................................... Elizabeth City 
HALSTEAD. JOHS HARRY ..................... . . . . . . . . . . . ~ : .  D. C. 
H~XMERLY.  JOSEPH MCCSXTS ............................................................................ CC1larlottp 
HARRIS. JOSEPII JOHNSON ........... .... .......................................................... Bllnll 
H.~wFIELD, R O ~ E R T  ROY.. .............. ....... ................ ..... ................................. , 3 1 0 1 1 ~ ~  
HA~VORTH, H0n.m ST-~I~RVCK ................................................... .... ................ H i ~ l i  Point 
HIGGIKS, Ron~x-r OLIX ............... .. ........................................................................ Cl~;~rlot te  
HODGES, DAKIEL JIER~ITT.  JR ................................................................................... - \~lleville 
HOLDER. BRAXTSON BEESON .............. ........... .................................. 1 1  Hill 
.JARMAN, LAWREXCE WOOTES ............. ....... ..... ... .................... Screu Springs 
J o m s o ~ ,  SAMUEL DAVID .............. .. ...................... ... ..................................... - ingier 

. JONES, BARTLETT BRAXTOK ............ .. ................................. . . .  ......... Elizabeth City 
...... JORDAN, JOHN YATES, JX ......................... ... ....-l~e~ille 

LITPFERT, BENJB~IIN BAILEY ................ ........ ................................. Cllit pel Hill 



LICENSED ATTORNEYS. vii 

.................................................................................. McKrrnos, DANIEL PRBTHER Rowland 
.................. MCMICHBEL, JOXATHAN ERLE .. .............................................. Winston-Salem 

...................... MABSH, GEORGE ALEXIS, JR .. .................................................... Charlotte 

............................................................................... J-S, FORREST GLESTVOOLI Warrento11 
..................... &hxos, l \ l a ~ ~ o n  &.EXAXDER ... ...................................................... Warsaw 

R~ORKIS .  SAM JESSE ......................................................................................................... hfesic 
.................................................................................... NICHOIA. CHARLES LESLIE Brevad 

.......................................................................................................... XORFLEE I .  ERIC Iioxobel 
XORRIS. JUIS ERSEST ............. ...... ......................................................... Holly Springs 
OGLESBY, JOHS NOXTGOXEKY ............. ... .............................................................. Concord 
PARKLR. ~ o ~ o s  CCRTIS ......................................................................................... Cardenas 

.................................................................. ........... E'EACE. J AJIES J ~ R R I L L  ... Henderson 
PHARR. SEAL YATES ................................................................................................ Charlotte 

............... FOLK. \\'II.LIAM TASXAI~II.I .. ......................................................... Warrentoll 

~ O I ~ T E K .  \\.ILLLAM ......................................................................................... Kernersville 
............ l 's~scol I ,  l \ l a ~ i o s  BVTLER ... .................................................................... &dell 

YKOCTOI:. J 011s CILI.IAM ........... ...... ........................................................... Lumberton 
P R ~ x I ~ . K .  ELIIER EKEAS ............................................................................. New Bern 

............................................................................. PURCLLL. WILLIASI CODY a t  Durham 
............................................................................................ (JUIUIX. (;EORC.E SI~IIIS speucer 

................................................... .............. ROBERI 50s. GEOKGE l).i\.u). ...... ....... %shwille 
~ c A i ~ n o ~ r o r c ; r ~ .  L)~\vsos E ~ e ~ s o s  ............ .... ..... .. ...... 
SELIGSOI-. CHARI.ES .................... ...... ................................................................ Raleigl~ 
 HAX XI^. M.\RIE ........................................................................................................... As11eville 
b ~ a w ,  \YII.LLIM \LTOI.SIAS ............ .. ........................................................................ Raleigh 

.............................................................. ........... SLEDGE. \VII I.IAM JVHITFIELI). .... Weldou 
SMITH. \VIIIT~I.~X ERSKIXP .................................................................................. Albemarle 

................................................................................. SFIVEY. E:GUEKT ~IILTOX.. ..Maur~- 
STEVEXS. ( 'HAIILIE WALTEL< ............................................................................ FYinc:ton-Salenl 

........ ...................................................................... TEAGL-E. Ls\\ IS ~ ~ X R E T T  .. High Point 
......... ?.~BLISC.I.OS. SAMITEL OIIMAXD .... ........................................................... Clint011 

..................................................... .............. ~\'ARRES. S.1 1-ART BARRISGRR ... ~~i1lIlingtOII 
..................................................................................................... 11'~s~. .J o i IS OLIVEK Dun11 

.......................................................................................... W I L K I S ~ .  .lairs ALLEN .Raeford 
....................................................................... WIMBEKI.Y. GEORGE LEWIS R O C  Mount 

.............................. WORTHISGTOS, SANTEL OTIS ... ........................................ IVii~terville 

The following were granted licen~c under the yrovisions of Chapter 44, Public 
Laws of the Extra Session of 1920 : 

DEADI~-I-LER. JOE LUAIPKW ............. ....... ......................................................... Ashe~ille 
GR~XTH.~N, CHARLES PISCKNET ........................................................................... Raleigh 

............. l \ v ~ ~ ~ ~ ~ 4 ~ i  s. CHARLES GILBERT. ... ......................................................... Raleigh 



CALENDAR OF COURTS 
TO BE HELD IN 

NORTH CAROLIKA DURING THE SPRING OF 1922 

SUPREME COURT 

The Sugrenie Court meets in the city of Raleigh on the first Monday in 
February and the last Monday in August of every year . The examination of ap- 
plicants for license to practice law. to be conducted in writing. takes place one 
week before the first Monday in each term . 

The Judicial Districts will be called i11 the Supreme Court in the following 
order : 

SPRING TERM . 1922 
First District ............................................................................ February 7 

Second District ......................................... .. ..... 14 

Third and Fourth Dbtricts ........ .... ....................................................... b u r  21 

Fifth District ....................... ... .................................................................. February 28 

Sixth District ................................................................................................... March 7 

Pe~enth District .................................................. .. 14 

Eighth and Ninth Districts ....................................................................... March 21 

Tenth District ..................................................... .. 2s 

Eleventh District ............... .. .................................................................. April 4 

Twelfth District ............ ....... ..................................................... . . . . . . . . . . . . . .Ap ril 11 

Thirteenth District ................................................................................ April 18 

Fourteenth District ......................................................................................... April 25 

.......... Fifteenth and Sixteenth Districts .. ........................................... Mag 2 

Feventeenth and Eighteenth Districts ........... .... .......................... May 9 

Nineteenth District ......................................................................................... Mag 16 

Twentieth District .......... .... ................................................................... Nay 23 

viii 



SUPERIOR COURTS, SPRING TERM, 1922 

The parenthesis numerals following the date of a term indicates the number 
of weeks during which the term may hold. 

I n  many instances the statutes apparent17 create conflicts in the terms of 
court. 

T H I S  CALEND,4R I S  UNOFFICIAL. 

EASTERN DIVISION 

First Judicial District 
SrRIiiG TERM. 1922-Judge Daniels. 

Camden-Mar. 13  ( 1 ) .  
Benufort-Jan. l 6 *  ( 1 )  ; Feb. 207 ( 2 )  ; 

April l O t ( 1 )  ; Max 8 ( 1 ) ;  &lay 1 5 t ( l ) .  
Gates-hfar. 27 ( 1 ) .  
T!rrell-Jan. 3 0 ( 1 )  ; April 24 (1 ) .  
Currituck-Mar, 6 ( 1 )  ; Mag l t ( 1 ) .  
Chowan-April 3 ( 1 ) .  
Pasquotank-Jan. 2 t ( 2 )  ; Feb. 1 3 t ( l )  ; 

Mar. 2 0 ( 1 ) .  
Hrde-May 22 ( 1 ) .  
D a r e M a y  2 9 ( 1 ) .  
Perquimans-Jan. 23 ( 1 )  ; April l S ( 1 ) .  

Second Judicial District 
SPRING TERM. 1022-Judge Horton. 

Washington-Jan. 9  ( 2 )  ; April 1 7 t  ( 2 ) .  
Sash-Jan. 23 ( 1 )  . Feb. Z i t  ( 1 )  ; Afar. 1 3  

( 1 )  . 3Iay 1" ( 1 )  ; d v  28: ( 1 ) .  
\filson-~eb. 6* ( l j  ; Feb. l 3 t  ( 1 )  ; Afay 

1 , 5 + r l ) ;  N a y  2 2 t ( l ) ;  J u n e  2 6 t ( l ) .  
Edyecombe-Mar. 6 ( l )  ; April 3 f  ( 2 )  ; J u n e  

Third Judicial District 
SPRIXG TERX 1922-Judge Ailen. 

~orthamptdn-April  3  ( 2 ) .  
Hertford-Feb. 27 ( 1 )  ; April 1 7 ( 2 ) .  
~ a l i f a x - J a n  3 0 ( 2 )  ; Mar. 2 0 ( 2 )  ; June  

5 ( 2 ) .  
Bert~e-Feb. 13  ( 1 )  ; May 8 ( 2 )  
Warren-Jan. 1 6 ( 2 )  ; Ma!: 2 2 ( 2 )  
Tance-JIar. 6 ( 2 )  ; J u n e  19  ( 2 ) .  

Fourth Judicial District 
SPRING TERM, 1922-Judge Culvert. 

Lec-Mar. 2 7 ( ? )  ; May 8  ( 1 ) .  
Chatham-Jan. 16  ( 1 )  ; 3Iar.  207 ( 1 )  ; May 

Wayne-Jan. 23 (2 )  ; April 107 ( 2 )  ; May 
2 9 ( 2 ) .  

Harnett-Jan. 9 ( 1 )  ; Feb. 6 t  ( 2 )  ; May 21  
( 1 ) .  

Fifth Judicial District 
SPRING TERM. 1922-Judoe C ~ n ~ n z e r .  

Pitt-.Jan. 1 6 ( 2 ) ;  J a n .  2 3 ( 1 ) ;  Feb. 20 
( 1 ) ;  Mar. 2 0 ( 2 ) ;  April 1 7 ( 2 ) ;  May 2 2 ( 2 ) .  

Craven-Jan. 9 * ( 1 ) :  Feb. 6 ? ( 2 ) ;  April 
l o l ( 1 ) ;  May l s t ( 1 ) ;  J u n e  5 * ( 1 ) .  

Carteret-.Jan. 3 0 ( 1 )  ; Mar. 1 3 i ( l ) ;  J u n e  ." , n ,  
I L I A ) .  

I'amlico-Nay 1 ( 2 ) .  
Jones-April 3  ( 1 ) .  
Greene-Feb. 27 (2 )  ; J u n e  26 ( 1 )  

Sixth Judirial District 
SPRIXG TERx, 1922-Judge Lyon 

Onslow-Mar. 6 ( 1 )  ; April 1 7 t ( 2 ) .  
Duplin-Jan. 9 t  ( 2 )  ; J a n .  3O* ( 1 )  ; Mar. 

2 7 t ( 2 ) .  
Sampson-Feb. 6 ( 2 )  : Mar. 1 3 t ( 2 )  ; May 

l ( 2 ) .  
Lenoir-Jan. 23* ( 1 )  ; FeG. 2 0 t ( 2 )  ; April 

l o ( 1 )  ; May 22*(1)  ; J u n e  1 2 t ( 2 ) .  

Seventh Judicial District 
S m m a  TERM, 1922-Judge Devin. 

W a k e J a n .  9* ( 1 )  . J a n .  3Ot ( 1 )  ; Feb. 6* 
( 1 ) ;  Peb. 1 3 t ( l ) .  ;far. 6 t ( l ) ;  Mar. 1 3 t  
( 2 ) .  Mar. 2 7 t ( 2 j .  April 10  ( April 
l 7 7 ( 2 ) ;  nIay l t ( 1 ) ' ;  May 8*( ; ; lhay  2 2 t  
( 2 )  ; June 5* ( 1 )  ; J u n e  l 8 t  ( 2 ) .  

Franklin-Jan. l 6 ( 2 )  ; Feb. 20t  ( 2 )  ; hlay 
1 5 ( 1 ) .  

Eighth Judicial District 
SrRIncl TERM, 1922-Judge Bond. 

New Hanover-Jan. l j *  ( 1 )  . Feh. 6 t  ( 2 )  ; 
I Ia r .  6 t ( 2 )  ; I Ia r .  20* (1 )  ; April 1 7 t ( 2 ) ;  
N a y  1 5 * ( 1 ) :  JIav 2 9 t ( 2 ) ;  J u n e  1 2 * ( 1 ) .  

Pender-Jan 23  ( 1 )  ; Mar. 271 ( 2 )  ; May 
2211) - -  \ - ,  

Columbus-Jan. 30 ( 1 )  ; Feb. 2 0 t  ( 2 )  ; May 
l ( 2 ) .  

Brunswick-Jan. 9 f  ( 1 )  ; April 10  ( 1 )  ; 
J u n e  l 9 t  ( 1 ) .  

Xinth Judicial District 
SPRIXG TERM, 1922-Judge Connor. 

Roheson-Jan. 30* ( 1 )  ; Feb. 6 t  ( 1 )  ; Feb. 
2 7 t ( 2 ) ;  April 3 ( 2 ) :  hIay l 5 t ( 2 ) .  

Bladen-Jan. 9 t  ( 1 )  ; Mar. l 3 *  ( 1 )  ; d p r i l  
2 4 t ( l ) .  

Hoke--Jan. 23 (1 )  ; Apl,il 1 7 ( 1 ) .  
Cumberland-Jan. 16* ( 1 )  ; Feb. 1 3  ( 2 )  ; 

J Iar .  ? O i ( 2 ) ;  Xay l i ( 2 ) ;  3Iay 29* (1 ) .  

Tenth ,Judicial District 
S P R I ~ T :  TERM, 1922-Judge Kerr.  

G r a n v i l l e F e b .  1 3  ( 2 )  ; April 10  ( 2 ) .  
Person-Feb. 6 ( 1 )  ; April 2 4 ( 1 ) .  
Alamanc-Mar. F *  ( 1 )  ; Ma,'. 277 ( 1 )  ; 

May 1 5 t ( l )  ; May 2 9 t ( 2 ) .  
Durham-Jan. 9 t  ( 2 )  . Feb. 27* (1 )  ; Mar. 

1 3 t ( 2 )  ; Mar 1t ( 1 )  ; ~ u h e  1 9 f ( l ) .  
Orang-April 3  ( 1 )  ; May 8t  (1) .  



x COURT CALENDAR. 

WESTERN DIVISION 

E l e v e n t h  Judic ia l  District  
S P R I P ; ~  TERM, 1922-Judge Earding. 

Ashe-April 1 0  ( 2 ) .  
Forsyth-Jan. 9 ( 2 ) .  Feb. 1 3 t ( 2 )  

13.1 ( 2 ) .  Mar .  2 7 * ( l )  . ' ~ a y  2 2 t ( 3 )  
&ck!ngham-~an. !23* ( 1 )  ; Feb.' 2  

May 1 5 i 1 )  : J u n e  1 9 t ( 2 ) .  

Mar. 

' ( 2 )  ; 

Caswell-April 3  (1): ' 
Surry-Feb. 6  ( 1 )  ; April 24 ( 2 ) .  
Alleghany-May 8  ( 1 ) .  

T w e l f t h  Judic ia l  Dist~-ict 
SPRIXG TERM, 1922-Judge Long. 

Davidson-Feb. 2 7 ( 2 ) ;  May 8 ( 1 )  ; May 
2 9 ( 2 ) .  

Ouilford-Jan. 16* (1 )  ; J a n .  23 t  ( 2 )  ; Feb. 
1 3 t ( 2 ) ;  Mar. 1 3 * ( 1 ) ;  Mar. 2 0 t ( 2 ) ;  April 
l 7 t  ( 2 ) .  May I *  1 )  ; May 1 5 ? ( 2 )  ; J u n e  1 2 t  
( 1 )  ; ~ d n e  19: ( l o .  

Hoke-Apr~l 3* ( 1 )  ; April l o t  (1). 

T h i r t e e n t h  Judic ia l  Dis t r ic t  
SPU-G TERM, 1922-Judge Webb. 

Stanly-Feb. 67 ( 1 )  ; April 3  ( 1 )  ; May 151 ,. , 
(1). 

Richmond-Jan 9*  ( 1 )  ' Mar. 2 0 t  ( 1 )  ; 
April l o *  (1 )  ; M& 2 9 t  (1)'. J u n e  1st (1). 

Union-Jan. 30* (1 )  ; Fpb. 2 0 t ( 2 )  ; Mar. 
27 (1 )  ; May 7 t  ( 1 ) .  

Anson-Jan. 16* (1 )  ; Mar. 6 t  ( 1 )  ; April 
1 7 ( 2 )  : J u n e  1 2 t ( l ) .  

Moore-Jan. 23* ( 1 )  ; Feb. l 3 t  ( 1 )  ; May 
2 2 t ( l ) .  

Scotland-Mar. 1 3 t ( l ) ;  May l ( 1 ) ;  J u n e  
5 ( 1 ) .  

F o u r t e e n t h  Judic ia l  Dis t r ic t  
SPRING TERM 1 9 2 2 4 u d g e  Finley. 

~ecklenbu&-~sn. 9*(1)  Feb 6 t  ( 3 )  . 
Feb. 2 7 * ( 1 ) ;  Mar. 6 t ( 2 ) ;  A&il 3 t i 2 ) ;  Ma; 
l t  ( 2 )  ; May l j *  ( 1 )  ; May 22 t  ( 2 )  ; J u n e  12*  
( 1 )  ; J u n e  1 9 ? ( 1 ) .  

Gaston-Jan. * ( 1 ) .  J a n .  2 2 t  ( 2 )  ; Mar. 
2 0 t  ( 2 )  ; April 17* (1 )  f J u n e  5* ( 1 ) .  

N f t e e n t h  Judic ia l  Dis t r ic t  
S P R I X ~  TERM, 1 9 2 2 4 u d g e  Ray. 

Montgomery-Jan. 23* ( 1 )  ; April l o t  ( 2 ) .  
Randolph-Mar. 2 0 t  ( 2 )  ; April 3* (1 ) .  

Iredell-Jan. 30 ( 2 )  ; May 1 5  (2 ) .  
Cabarrus-Jan. 9 ( 2 )  ; Feb. 2 7 t ( l ) ;  April 

2 4 ( 2 ) .  
Rouan-Feb. 13  ( 2 )  ; Mar. 6 t  ( 2 )  ; May 8 

( 2 ) .  

S ix teenth  Judic ia l  Dis t r ic t  
S P R I N ~  TERM 1922- J u d g e  YcElroy. 

~ i n e o l n - ~ 6 n .  30 ( 1 ) .  
Cleveland-Mar. 27 (2 ) .  
Burke-Mar. 13  (: ) .  
Caldwell-Feb. 2 7 ( 2 )  ; May 221 (2 )  
Polk-April 1 7  ( 2 ) .  

Seventeenth  Judic ia l  Dis t r ic t  
S ~ R r m a  TERM 1922--Judge B r y ~ o n .  

~ a t a w b a - ~ e b .  6 (  2 )  ; May 8 i ( 2 ) .  
Alexander-Feb 20 ( 1 ) .  
Tadkin-Mar. 6  ( 1 ) .  
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Nine teenth  .I udic ia l  Dis t r ia t  
SPRIXG TERM 1922-Judge Shaw. 
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Madison-Feb. 27 ( 1 )  ; Mar.  27 (1 )  ; Aprll 
2 4 ( l )  ; May 2 2 ( 1 ) .  

T w e n t i e t h  Jucllcial Dis t r ic t  
SPRING TERM. 1922-Judge 

Haywood-Jan. 9.. ( 2 )  ; Feb. 6  ( 2 )  ; l&y 
R t  ( 2 )  - .  \ - ,  

Cherokee--Jan. 23 (2 )  . April 3  ( 2 )  
Jackson-Peh. 20 ( 2 )  ; ' ~ a y  2 2 t  (2)'. 
Swain-Mar, 6 ( 2 )  
Graham-Mar. 20 (2)  ; J u n e  5 t  ( 2 ) .  
Clay-April 1 7  ( 1 ) .  
Macon-April 24 (: ) . 

*Criminal cases. ?Civil cases. $Civil a n d  jail cases. 
Compiled from the Court Oalendar of A. B. Andrew8 of the Raleigh B a r .  
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DISTRICT COURTS 

Eastem District-HENRY G. CONNOR, Judge, Wilson. 
Western District-JAMES E. BOYD, Judge, Greensboro. 
Western D i ~ t r i c t - E ~ w ~ ~  YATES WEBB, Judge, Shelby. 

EL4STERN DISTRICT 

Terms-District terms are held a t  the time and place as follows : 
Raleigh, fourth Monday after fourth Monday in April and October. 

Civil terms, first Monday in March and September. S. A. ASHE, Clerk. 
Elizabeth City, second Monday in April and October. J. P. THOMPSOK, 

Deputy Clerk, Elizabeth City. 
Washington, third Monday in April and October, ARTHUR MAYO, Deputy 

Clerk, Washington. 
New Bern, fourth Monday in April and October. ALBERT T. WILLIS, Dep- 

uty Clerk, New Bern. 
Wilmington, second Monday after the fourth Monday in April and Oc- 

tober. C. 11. S Y M M E ~ ,  Deputy Clerk, Wilmington, 
Laurinburg, Monday before the last Monday in March and September. 
Wilson, first Monday in April and Octob?r. 

WESTER?; DISTRICT 

Terns-District terms are held a t  the time and place as foIIows: 
Greensboro. first Monday in June and December. 
Statesville, third Monday in April and October. 
Bsheville, first Monday in May and Norember. W. S. HYAMS, Deputy 

Clerk, Asherille. 
Charlotte, first Monday in April and October. 
Saliqbury, fourth Mondxy in April and October. 
Wilkesboro. fourth Rfondny in Nay and Norember. 
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C A S E S  

ARGUED AND DETERMINED I N  THE 

S U P R E M E  COURT 

R A L E I G H  

FALL TERM. 1921 

JESSE ARMSTRONG v. C.  T. SPRUILL ET AL. 
(1) 

(Filed 14 September, 1921.) 

1. Waters--Surface Waters-Drainage-Canals - Prescriptive Rights - 
Damages. 

Where the urers of a canal b~ prescriptive right elllarge the same, and 
thereby place water upon the lower proprietor to his damage. they a re  
liable therefor, and, npon conflicting evidence, the issue should be sub- 
mitted to the jury. 

8. Waters-Surface Waters-Enlargement of Canal--Costs-Statutes. 
The method by which the users of a canal by prescriptive right may 

enlarge or deepen i t  with an  npportionlxient of the costs, is provided by 
our statute, C.S. 5274. 

APPEAL by plaintiff from Allen, J., a t  April Term, 1921, of TYR- 
RELL. 

W .  L. Whi t l ey  and Meekins & ~%lcil .~ullan for plaintiff. 
T .  H .  Woodleg and Ayd le t t  cf. Simpson for defendants. 

CLARK, C.J. It appears by the uncontradicted testimony that 
more than 60 years ago the canal mas cut which drained thc lands 
110m7 owned by plaintiff and defendants and all other parties along 
its line; that  they all drained into this canal and helped maintain 
it until 1915. 

The plaintiff alleges tha t  the defendants, finding the old canal, 
to use which they have shown a prescriptive right, had become in- 
sufficient, enlarged the same and placed water upon plaktiff to 
his damage. If the defendants, upper proprictors, desire to enlarge 
the canal, their remedy was under C.S. 5260 e t  seq.  Under C.S. 
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5274, they could, in a proper proceedmg, have had said canal cn- 
larged or deepened with a just apportionment of thc costs. 

(2) Instead of pursuing this remedy, thele is evidence that 
the defendants enlarged the canal acccrding to their own 

views, and increased the flow of water upon the land of plaintiff, 
he being the lower proprietor. 

There is a clear conflict of evidence as to whether, as a matter 
of fact, the enlargement of the canal by the defendant ha3 caused 
damage to the plaintiff. 

The case, therefore, should have been submitted to the jury 
upon the evidence, and the judgment of nonsuit is 

Reversed. 

Cited: Armstrong v. Spruill, 186 K.C. 20. 

ELIZABETH CITT JJILLING COhIPAST v. PHILLIPS AND COJIPAST. 

(Filed 14  September, 1921.) 

Contracts-Breach-dctioiis-Damages. 
The plaintiff bought from the defendant 1,000 bags of heed l~otatoes 

for delivery upon his order during specified months of that >ear ,  and 
thereafter, owing to weather couditione and war-traffic congesti~)n.j, en- 
tered into a new contract, in substitution of the old, whereby the defend- 
ant was to ship, when ordered out. one-fourth of the potatoe.: during 
other stated intervals. The plaintiff did not order out the first shilment, 
and thereafter ordered out the shipments in one-half the quantity he had 
bought, and a t  different periods from those stated in his contract, and 
declared the contract a t  an end before the last shipment n a s  thereunder 
due. I n  his action to recover damages for loss of profits: Held, he had 
breached his own contract and could not recover; and the verdict allow- 
ing defendant's counterclaim for damages for loss 3y reason of rhe sale 
of the potatoes under the contract price, will not lie disturbed. 

APPEAL by plaintiff from Allen, J., a t  Januzry Term. 19211 of 
PASQUOTANK. 

This was an action upon a contract, made by correspondence, 
for the delivery by defendant to the plaintiff a t  Elizabeth City of 
1,000 sacks of seed Irish potatoes to be shipped subject to weather 
hazards, and upon receipt of written order from the plaintiff for 
shipment. The plaintiff deposited with the defendant the sum of 50 
cents per sack in advance. The defendant agreed to refund to plain- 
tiff the purchase price per sack for all potatoes frozen before de- 
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livery. The defendant actually delivered only 440 sacks, of which 
12 sacks were frozen, and the liability therefor acknowledged. 

The plaintiff brings this action for $280, being the refund of 50 
cents per sack deposited for the 560 sacks not delivered; for $52.80, 
being the purchase price for the 12 sacks of frozen potatoes, and 
$896, alleged profit which plaintiff would have made if potatoes 
had been delivered according to contract. The first two 
items were not disputed, but the defendant contended that  (3) 
i t  was relieved of shipping the potatoes on account of 
weather conditions, and also by reason of the congestion of traffic 
caused by the mar, and also pleaded as a counterclaim tha t  by rea- 
son of the failure of plaintiff to take the potatoes when offered 
within the time specified, it was forced to sell the same a t  a price 
below the contract. The jury found all issues in favor of the de- 
iendant and assessed the hum due the defendant a t  $288.75, and 
from the judgment plaintiff appealed. 

M e e k i n s  & McMul lan  a n d  Thornpson & W i l s o n  for plaintiff .  
Ehringhaus R. Smal l  for the de fendant .  

CLARK, C.J. By  the contract which was made 7 September, 
1917, it was provided that  the potatoes should be shipped "between 
I January and 1 February, 1918." Owing to congestion in freight 
shipments caused by the mar the contract was changed, as appears 
by the correspondence, to provide that the potatoes should be ship- 
ped, "25 per cent last of November, 25 per cent in December, 25 
per cent in January and February, and 25 per cent in March." 

The plaintiff failed to order any shipment in November, but de- 
manded 50 per cent to be shipped in December and the remaining 
50 per cent also in December, or half in December and half in 
January. These demands were not assented to by the defendant, 
and were contrary to the amended contract as above set out. On 
13 March the plaintiff canceled the order and refused to take the 
iemainder of the potatoeq, though the defendant had under the terms 
of the contract all the month of March to complete delivery. The 
plaintiff received about 25 per cent of the potatoes during Decem- 
ber, and in ,January another shipment covering the deliveries agreed 
on for February. S o  written orders were given for November, and 
the contract was canceled by plaintiff JIarch 13, before the time 
for the final deliveries had expired. 

The plaintiff had no right to recover, upon his own showing, ac- 
cording to which he had breached the contract in four particulars. 
He  wag entitled to recover nothing, and the defendant was properly 
permitted to recover for its damages by reason of the cancellation 
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of its order after deducting the amount in hand, i. e., 50 cents per 
barrel for the potatoes not delivered and for the frozen potatoes. 
Tha t  is, the defendant recovered the difference hetween the contract 
price and the price realized by the sale of the potatoes whose de- 
livery was improperly refused, less the nniount of the deposit of 50 
cents per barrel for the potatoes not delivered, and proper credit 
was also given to the plaintiff for the frozen potatoes. 

No error. 

(4) 
C. TV. OVERTON v. S. JI. COMBS. 

(Filed 14 September, 1921.) 

1. Malicious Prosecutio11-ActionsJuc1g1~1e11ts. 
I11 order to sustain a n  action for malicious prosecution it  must be 

d1own that an action has been instituted by the defendant without l~rob- 
able cause and from malice, causing wrongful intcbrference with the per- 
son or property of the complainant, and that the former action ha3 ter- 
niinated in complainant's fayor, before suit Lrouglit. 

2. Same-Malice-Probable Cause--Evidence-Questions of Law---Ques- 
t ions  f o r  Jury-Trials. 

While i11 an action for malicious 1)rosecution the existence or 111,n-exist- 
ence of defendant's malice in the former action is a question of fact for 
the jury upon competent evidence. it is a questiol~ of law for the court 
to determine, on the issue as to probable cause, ant( on the facts aclniitted 
or as  found b~ tlie jury, wl~etlier its existence or nonesistence hcs been 
sufficiently established. 

3. Malicious Prosecution-J~dgnients-Estoppel-~3ctions. 
Where it  appears, in an action for malicious piSosecntion, that a trial 

r m r t  haying jurisdiction has decided the essential features of the former 
action in favor uf the plaintiff therein, on proper proof or ndinission, 
that finding is concln.i~e in his favor on this question of probable cause, 
and he may not h~ held liable in a subsequerit xction for ~naliciocs pros- 
cvxtion. 

4. Sa~~ie--Arrest-Execution Against the Person-Eitatutes-Judgment- 
Reversal-Appeal. 

Where n trial comt of cwipt~tent jurisdiction 112s regularly tlrtrri~iilied 
that the plaintiff in the action had the right to arrest the defentlant on 
lwrsonal execution, and accordingly the defendant has been taken into 
custody. C.S. 673, the plaintiff in said action is nct liable in dalnages in 
defendant's subsequent action for malicious prosecution, though tlie ver- 
dict and finding of the jury or finding for plaintiff in the former suit 
is thereafter set aside or reversed on appeal or othctr ruling in the orderly 
progress of the cause. 
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3. Same-Evidence. 
The complaint in an action in a court of coinpetent jurisdiction alleged 

an intlebtrdnew of clefendant to the plaintiff ; and that defendant had 
cli~l~osed of an nmolmt of perhoilal irropertg embraced in a mortgage Re- 
curin:: the debt. \\ it11 the Impose of hindering, delq ing, and defmuding 
the 111aintib in the ~ollection of the debt, and the action l~roceeded to 
judgment upon coml~etent elidenee a ,  to each allegxfion in the plaintiff's 
faror, uncler nhich the defendant was lalien into custody lrnder per>onal 
execution after e\ecntion against his ljroper@ had beell returned uil- 
satisfied, C.S. 673: IIcld, to eqtabli.11 existence of probable cause and to 
conrlude the defendant's s~~bsequent action to recover damages for mnli- 
ciolis prosecutioil aqainst the plaintiff in the former action. 

6. Judgments-Irregular Judgments  - Judgments  Set A side - JIalicious 
Prosecution. 

Wheie a court of con~petent jurisdiction has, ul)on orderly procedure 
and bufficient evidence, entered judgment agninrt the defendant in the 
action and ordered exerutior~ against his person, as provitied in C.S. 673, 
and accordingly the defendant has been arre\ted. the subsequent recallin: 
the exrcution or srtting aside of the judgment In the course and prar- 
t k e  of the  court^, for irregularity. do not 01 theinselves so disturb the 
facts established or the jntlqnient r~nilerrcl thereon as to pewlit the de- 
fendant thereaftpr to maintain hi5 action for maliciour plosecution against 
the plaintiff in the foriner one. 

CIVIL action, tried before Calvert, J., and a jury, a t  
January Term, 1921, of WASHINGTON. ( 5 )  

The  action is one for malicious prosecution, involving 
the arrest of present plaintiff, and was determined for plaintiff on 
the following issues and verdict: 

"I .  Did defendant, S. )I. Coinhs, caurc the plaintiff, C .  IT\'. 
Overton, to be arrested under process in thc naturc of an execution 
against the person in a suit brought by S. AI. C o ~ ~ b s  against C. IT. 
Overton in Tyrre1I County, as alleged in thc complaint? Answer: 
'Yes.' 

"2. Was such a process of execution against the person duly va- 
cated and set aside upon motion of the plaintiff, C. TY. Overton, as 
alleged in the complaint? Answer: 'Yes.' 

"3. If so, was said action instituted and such process is~uec! 
~irongfully,  maliciously and without prohnhle caucc? hns~ver :  'Yes.' 

"4. W11at damage, if any, is the plaintiff Orrrton entitled to rc- 
cover of the defendant Coinbq? A4nswer: '$250 ' " 

,Judgment on the ~ e r d i c t  for p!aintiff, and rlcfcndant esccptcd 
and appealed, assigning errors, chiefly refucal of defendant's mo- 
tion for nonsuit. 

JV. L. Whi t l ey  for  plaintiff.  
Meekins R. ~lIcJIul lan for defendant. 
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HOKE, J. On the present trial there was evidence tending to 
show tha t  the present defendant had rt note against plaintiff for 
$250, secured by chattel mortgage on an automobile and other 
articles of personal property, to wit, a cow and a mare and plain- 
tiff's crops for the then current year, consisting of cotton, corn, po- 
tatoes, etc. Tha t  defendant instituted said former action and filed 
his verified complaint alleging indebtedness; that said Overton had 
disposed of all the personal property included in the mortgage other 
than the Ford car, with the fraudulent intent to hinder and delay 

plaintiff in collection of his debt, etc.;  that  a t ,  or just be- 
( 6 )  fore suit entered. Overton had delivered the car to Combs, 

and same, having been very much damaged in use by said 
Overton, was sold on due advertisement for $70 and amount credited 
on the note; that  Overton, defendant in the former suit, failed to 
answer or resist recovery, although he was not fied tha t  there were 
allegations of fraud made against him in the case, and he should 
appear and defend himself; tha t  on the hea-ing, the allegations 
presented by the pleadings were submitted to the jury, who ren- 
uered the following verdict: 

"1. I s  the defendant indebted to the plaintiff? If so, in what 
amount? Answer: '$250 and interest, subject to credit of $70.' 

"2. Did the defendant execute to the plaintiff a chattel mort- 
gage as alleged, conveying the property thcrein set out? Answer: 
'Yes.' 

"3. Did the defendant sell and dispose of the chattel property 
conveyed in the said mortgage without the consent and for the pur- 
l'ose of hindering and delaying the plaintiff ir collecting the said 
mortgage and notes secured thereby? Answer: 'Yes."' 

On which said verdict there was judgment in favor of Combs 
tor the debt, less the $70. 

Tha t  if execution against property was returned unsatisfied, ex- 
ecution should be issued againbt the person of the judgment debtor. 
Execution having issued againbt property and returned unsatisfied, 
there was execution against the person as directed, under which 
process the arrest and detention of plaintiff complained of in 
present suit, was had. The return of sheriff on tqis process, 23 May,  
1919, was: "Executed by arresting C. W. Overtm, defendant herein 
named, and he having given a good and sufficiert bond was released 
and not imprisoned as ordered." I t  further appeared that  after this 
release, on notice and motion the execution against the person was 
recalled as having been improvidently issued, and later, a t  Au- 
gust Term, 1919, on notice and motion, the portion of the judg- 
ment directing that  execution issue against the person was set aside 
as being irregular. Thereupon the present suit was entered to  re- 
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cover damages for inalicious prosecution and for the arrest and de- 
tention of plaintiff wrongfully caused thereln. 

It is the accepted law here and elsewhere that in order to a re- 
covery in an action for nlalicious prosecution, i t  must be made to 
appear tha t  an action lias been instituted by the defendant witl~out 
probable cause and from malice, c a u m g  damage by wrongful ~ n t e r -  
ference wit11 the person or property of coinplainant, and that said 
former action has terminated in coinplalnant's favor before suit 
brought. Carpenter v. Iianes, 167 N.C. ,551; Hzinzphries v. Edwards, 
164 K.C. 154; Downzny v.  Stone, 152 S.C.  525; Sta7lford 21. C?ocery 
Co., 143 N.C. 419; R. R. v. Hardware Co., 143 N.C. 54. 

And these, and authority generally is to the effect that  
while on the issue as to malice, its existence or nonexist- (7) 
ence must be determined by the jury, on the issue as to 
probable cause and on the facts admitted or as they rnay be ac- 
cepted by the jury, its existence or nonexistence nlust be decided as 
a question of law by tlie Court. And in this Statc the cases 011 the 
subject hold uniformly, so far as noted, that where, in a for~ncr 
suit, a trial court having jurisdiction has declded the eqsential is- 
sues in favor of the plaintiff on proper proof or admisgion. that 
finding is conclu..ire in plaintiff'.. favor on thiq question of probable 
cause, and he may not be held liable in a .ubqequent action for 
malicious prosecution. ,4nd the principle holdc though the verdict 
or finding for plaintiff in the former suit iq thereafter set acide or 
reversed on a p p a l  or other ruling in the orderly progre.9 of the 
t a u v  Thus, in Smlflz v. Thomas, 149 X.C. 100, action for illalicious 
prosecution againqt the private prowcutor in a criminal charge be- 
fore a justice of the peace, defendant plead guilty, and on appeal 
was acquitted of tlie offense in the nppellate court. Held, action 
would not lie for that ,  though the innoccncc of the appellant had 
been established hy the final judgment, tlie plea of guilty was con- 
clusive against him on the issue a.1 to probahle cause. 

,4 likc decision n-a. madc in Price v Stnnley. 128 S.C 38, where 
the defendant having been convicted in the justice's court, on "I- 

peal the solicitor of the appellate court find in^ that there was not 
>ufficient, evidence to sustain the provcution, entered a nol .  pros. 
Held., the conviction before the justice conclu~ir.ely establiq1i~c-l the 
existence of probable cause. 

9 n d  in Grilffis v. Sellars, 20 S .C .  315, it was dttermined tllat "In 
an action for a malicious prosecution, a verdict and judgnxnt of 
conviction in a court of competent jurisdiction, although the party 
convicted was afterwards acquitted upon an appeal to a superior 
tribunal, is conc1usis.e evidence of probable cause, and precludes 
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the plaintiff in the action for the malicious prosecution from show- 
ing the contrary." 

Speaking more elaborately to the principle, Chief Justice Ruffin, 
delivering the opinion, said: "This case differs from that  which was 
before the Court a year ago between the plaintiff's brother and the 
same defendant (ante 2, vol. 492), only in showing more explicitly 
the innocence of the plaintiff, and the malignant motive of the de- 
fendant. But the same principle governs both, notwithstanding that 
difference in the detail of the circu~nstances. The principle is, that  
probable cause is judicially ascertained by the verdict of the jury 
and judgment of the Court thereon, although upon an appeal a con- 
trary verdict and judgment be given in a higher court. Our opinion 
being that  probable cause is judicially established by those means, 
it follows that  no evidence is competent to disprove it." 

And further in the same opinion: "So, in the present 
(8) state of the case, another ingredient of the action, namely, 

the want of probable cause, which is as essential to  the 
plaintiff's action as is his innocence, is compl2tely negatived, be- 
cause the proof that  satisfied the jury and court then trying the 
plaintiff that  he was guilty, must, upon the ground already ad- 
verted to, be deemed by another court to establish that there was 
then probable cause." 

This being the doctrine as it  prevails under our decisions, we are 
all of opinion that i t  must apply in protection of defendant on the 
facts of the present record, i t  appearing that  in action in the Sri- 
perior Court, plaintiff had filed his complaint alleging an indebted- 
ness of $250, and further that  defendant had di2posed of an amount 
of personal property embraced in a mortgage held by plaintiff to se- 
cure the debt, with the view and purpose of hirdering and delaying 
and defrauding plaintiff in the collection of sarne. 

Under the supervision of a capable and learned judge, issues as 
to the debt and the fraud are submitted to the jury, verdict rendered 
on both in plaintiff's favor, and judgment on the verdict for the 
debt and for execution against the person in case of execution 
against property is returned unsatisfied. C.S. 673. This was the con- 
dition of the record a t  the time execution was issued against per- 
son of defendant after one against his property returned unsatisfied, 
and the arrest made of which he now  complain^,. 

True that  later, and before another judge, an order was entered 
chat the execution against the person be recall(.d, and still later, a 
year or more, the portion of the judgment directing execution 
against the person was set aside. This, however, was done because 
of alleged irregularity, and in neither of these subsequent orders, 
nor in other portions of the record is there an entry or ruling that  
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challenges or purports to  challenge the facts established by the ver- 
dict or which militates or weakens its force and effect on the ques- 
tion of probable cause. There are courts of the highest respectability 
and learning which hold tha t  where a verdict and judgment has 
been set aside for fraud, collateral to the principal cause of action, 
and more especially where i t  is of such a nature as to have de- 
prived the original defendant of his opportunity to disclose his 
case, such action will prevent the operation of the principle to 
which we have adverted. See a learned discussion of this wbject in 
Crescent City Livestock v. Butcher's Union,  120 U.S. 141-149 c t  
seq.; 18 R.C.L., title, Malicious Prosecutions, secs. 21 and 27. 

Others, going further, have held that the position may he  mad^ 
available on allegations of such fraud with adequate proof to sup- 
port them. B u t  neither of these positions are open to plain- 
tiff on the present record where, as stated, the former (9) 
judgment was disturbed on the ground of irregularity only. 

On the record, and for the reasons stated, we are of opinion that 
defendant's motion for nonsuit should have been sustained, and i t  
is so ordered. 

Reversed. 

Cifed: Moore v. Winfield.  207 X.C. 769; 31iller zt. Greenwood, 
218 N.C. 151. 

JlRS. IT. E. H I P P  v. E. L. T)T7POST D r  NEJIOL'RS , \SD COJIPASP ET .u. 

1. Judgments-Estoppel-Parties-Privies-Actions. 
A judgment in an  action is not effective ai: a bar or estoppel in any 

other action unless be twen  the same partws or privies, for the same 
cause of action. 

2. Sal l l~RIarried Women-Husband andl Wife-Statutes-Segligence- 
Torts. 

Under the married m-oman's act, thc.  rife i- not a necessary party or 
privy to her husband's action to reco7er damages fo r  a personal injury 
negligently inflicted on him by a third perSon. and a n  ndrerse judgment 
rendered in the court of another stntc. ~vherein qhe was not a party, does 
riot bar her recoreqr in hcr action brought in the courts of thiq State for 
the damaqe she has  independentlg and indivitluall~ sustained, which was 
proximately caused by the same i n j u r ~  alleged to ha re  been negligently 
inflictd on her husband. 



3. -Married Women-Husband a n d  Wife--Actions--Negligence--Torts - 
Measure of Damages-Mental Anguish. 

Under the married woman's act, the wife may recover such damages 
as she has l)rosimately sustained inclependently ol' those caused alone to 
her husband in tort or by the negligence of a third person, including ex- 
penses lmid by her made necessary by her husbantl's injuries, services she 
has performed in nursing and caring for him, loss of support and main. 
tenance. and of corlsortium, and for mental angu~sh in proper instances. 

4. 1)ecisions of Sister States-Dissenting Opinion-Authority. 
The decisions of the courts of other states are entitled only to the per- 

suabire weight riven on account of the force or correctness of their rea- 
sonii~g, and this may be accorded to the force or correctness of the rea- 
soning of a dissenting opinion therein filed. 

3. Actions-nlarriage-Married \\'omen - Husband a n d  Wife - Depend- 
ellts-Statutes-Constitutiolial Law. 

The cause of action for damages separately and independently and 
lrrosimately caused tlw wife arising from the injury inflicted on her hns- 
band by the negligent act uf a third person, arisrs from thc relationship 
created by the contract of marriage as  now recognized by our Constitu- 
tion and statutes, and does not estend to the chiltlren of the marriage or 
other del~endent relatives. 

ATLES an(1 STACY. JJ.. concur in result. 

APPEAL from Harding, J., a t  April Term, 1921, of ~ I E C K -  
(10) LEXBURG. 

The plaintiff, who is t!ie wife of W. R .  Hipp, brings 
lhis action alleging that her husband, while working as an employee 
of the defendant company in Hopemel!, Virgnia,  was "seriously, 
painfully and permanently injured as a proximate result of the care- 
:essness and negligence of the defendants," ,setling out the manner 
in which he was injured and the extent of such injuries and the ex- 
pense, and tha t  under the law of Virginia, which is set out, the 
plaintiff mas entitled as a married woman to sue and be sued as if 
she mere unmarried, and to own and control her property as fully 
as if she had remained single, and tha t  neither she nor her husband 
have received anything whatever from the defendants in the way 
of damages for the serious injuries inflicted or, him; and tha t  her 
husband brought action in Virginia, but notwithstanding three sep- 
arate jury verdicts afforded hiin the Court of Appeals of that State 
rendered judgment against him upon demurrer 10 the evidence; tha t  
the plaintiff is entitled, notwithstanding, to  recover in this jurisdic- 
tion, she having obtained service upon the def~mlants  for the per- 
sonal injuries inflicted on her by the injury to her husband. The 
defendants demur from the ground tha t  i t  apoears upon the face 
of the complaint tha t  judgment has been rendered in Virginia tha t  
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her husband was not entitled to recover, and that it appears infes- 
entially therefore tha t  under the law of the Statc of Virginia she 
has no action for the loss of her husband's company, for damages 
to her consequent upon injury sustained by hini caused by the neg- 
ligence of a third person, where tlie husband's right of action, if 
any, is barred. The judge overruled the demurrer and the defend- 
ants appealed. 

John ill. Robinson and Hamilton C .  Jones for plaintiff. 
IY. S. Beam, C. A.  Cochran, and T' .  S. Thomas for Dupout de 

2demours & Company. 
Clarkson, Taliaferro 6" Clarkson arid H .  A. Stillwell for defend- 

ants. 

CLARK, C.J. The demurrer admits all facts sufficiently pleaded, 
and therefore we must take i t  that  the slaintiff's husband was "ser- 
iously, painfully and permanently injured as thc proximate result 
of the carelessness and negligence of the clcfendants," and that  by 
reason thereof the plaintiff has suffered shock which has imnaired 
her nervous system, impaired and permanently injured and weak- 
ened her physical and mental condition, and that she has 
suffered greatly from loss of sleep, worry and anxiety on (11) 
account of the condition of her husband in watching eyer 

and caring for h m .  causing her to devote her entire time to nurs- 
ing and caring for him, while at  tlic vmie tinie the burden of main- 
taining the family fell upon her, entailing licavy cost and expense, 
and that  she has been forced to pay out large >urn. of money to 
hospitals, doctors, nurses and nicdical expenses, and that by reaqon 
of said injuries she has been deprired of thc support ant1 main- 
tenance which her husband would hare  given her, and has suffered 
ven ta l  anguish by being forccd to witness tlie suffering endured 
by her husband whereby her own nerve.. and health have been ser- 
iously and permanently shocked, weakened and impaired, and that 
by reason of the physical and mental condition of her husband she 
still continues to suffer in mind and body, and haq been denied the 
care, protection, consideration, conipnnionsllip, aid and ~oc ie ty  of 
her said husband and the pleasure and acsiitance of her husband in 
escorting her to visit friends and relative-, and  ha^ been required 
to remain a t  home for long periods of time dcnving herself to 
friends and relatives, and besides haq had entailed unon her the 
fatigue of nursing and caring for hiin and incurred expenses, and 
has paid large sums on that  account T h c ~ c  matter; are set out 
more a t  length in the complaint, but thii  is a summary of the 
grounds of her action, all of which allegations of fact. are admitted 
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as pleaded by the demurrer. The demurrer in effect presents two 
questions of law upon these facts: 

1. The first is that the judgment against her husband in Vir- 
ginia, Dupont v. Hipp, 123 Va. 42, bars any right of action which 
she might have for damages for grief, mental anguish, labor and 
expense devolving upon her by the disability of her husband and 
the loss and comfort of his society. 

2. The second is tha t  upon the facts admitted the w ~ f e  is not 
entitled to maintain this action. 

As to the first ground of demurrer, if the wife has a cause of ac- 
tion we do not think the demurrer can be sustaned. She was not a 
party to the action brought by her husband, and she is not estopped 
by the judgment as to any relief she might be entitled to. I t  may 
be tha t  upon the trial of this action an ent i rdy different state of 
facts as to the manner in which the husband Iuas injured might be 
developed, either by additional evidence or by the estimate placed 
upon the evidence by the jury. She was neither a party nor a privy 
to tha t  action. 

I n  Laslcozcslci v. People's Ice  Co. (Xicli .) ,  2 A.L.R. 586. it was 
held tha t  "A judgment in favor of a wife in an action to recover 
damages for injuries to her person is not conc usive upon the quea- 
tlon of defendant's negligence and absence of her contributory neg- 

ligence, in an  action by her husband for the damages re- 
(12) sulting to hiin from such injuries." Of course the reverse 

must be true since, as held in that  ca:.e, under the Married 
Woman's Act he was not a necessary or proper party to the action 
by his wife to recover damages for injuries to her person, and was 
llot in fact a party. See note to tha t  case ('2 A.L.R. 592)) citing 
lllany cases that  neither the judgment in such case, nor a settle- 
rllent by con~promise on the part  of tlie wife would affect the hus- 
band's right to recover for the damages sustained by him, quoting 
bmong others R. R. v. Kinnzan, 182 Ky. 597. 

But  the second ground of demurrer presents an entirely different 
question. At  common law the husband could maintain an action for 
the injuries sustained by his wife for the same reason tha t  he could 
lnaintain an action for injuries to his horse, l-is slave or any other 
property; that  is to say by reason of the fact that  the wife was his 
&attel. This was usually presented in the euphemism tha t  "by rea- 
son of the unity of marriage'' such actions could be maintained by 
the husband. But  singularly enough this was not correlative and 
the ~ ~ i f e  could not maintain an action for injuries sustained by her 
husband. 

The reason is thus frankly stated by Blackstone: "We may ob- 
serve tha t  in these relative injuries, notice is only taken of the 
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wrong done to the superior of tlie parties (husband) injured by the 
breach and dissolution of either thc relation itself, or a t  least the 
advantage accruing therefrom; while the loss of the inferzor ithe 
wife) by such injuries is totally unregarded. One reason for this 
may be this: that tlie inferior  hath no kind of property in the 
company, care or assistance of the s u p e r i o ~  as the sz iper io~  is held 
to have in those of tlle inferior;  and therefore the inferior  can 
suffer no loss or injury." 3 Blackstone's Commentaries, 143. 

By the married women's provision in the Constitution of 1868, 
Art. S. sec. 6, this conccption of ownership by tlie husbmd ~vhereby 
upon marriage all the personal property of the wife becamc the 
property of the husband and hc became tlie onner of hcr rcalty dur- 
ing his lifetime, was abolished. Thc courts in this State continued 
for a long while, notwithstanding, to hold that the husband could 
recowr his wife's earnings and the damages for injuries done her;  
but by the act of 1913, now C.S. 2513, it was p r o ~ i d e d  that her earn- 
ings and damages for torts inflicted upon lier were lier sole and 
separate property for which she could sue alone. 

It follows therefore tha t  thc husband cannot sue to recover his 
wife's earnings, or damages for torts cominittcd on her. and there is 
no reacon why she can sue for torts or injuries inflicted on lier hus- 
band. The law has never authorized the wife to maintain such ac- 
tion for torts sustained hy the hucband. VTe agree with the learned 
coun.cl for the plaintiff that  if tlic husband could main- 
tain an action to recover damages for torts on the n-ife she (13) 
should be able to maintain an action on account of tort. 
sustained by tlie husband. Such right of action if it existed in favor 
of the hushand sliould exict in favor of the wife. It e.hould be in 
favor of both, or neither, but in view of the Constitution of 1868 
and our statute on the wbject,  WP think that such action cannot 
be maintained by either on account of the injury to thc othcr. 

So far as injuries to the hugband arc concerned and the damage; 
he liac sustained, s~he thr r  tlle plaintiff recovers or fails to do so the 
verdict and judgment are conclusive. Thc wife certainly cannot re- 
cover a second time for the injuries of the husband, who alone can 
sue for them (or in case of wrongful death, his personal reprecen- 
tative),  but the action of tlie n-ife is not for the injuries to the hus- 
band, though formerly the husband was allowed to recover damages 
for the injuries sustained by the wife because they were his prop- 
erty. Price v. Electr ic  Co., 160 N.C. 450. Tha t  is now swept away. 

The cause of action for the wife in thie. case is not for the in- 
juries to the husband, but for the injuries to herself which are thus 
~ u n m e d  up in thc brief for the plaintiff in this action: 
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1. Expenses paid by her, made necessary b:i her husbanci's in- 
juries. 

2. Services performed in nursing and caring for hini. 
3. Loss of support and maintenance. 
4. Loss of consortium. 
5. Mental anguish. 
Though the husband can no longer recover for tlie tlaliiagcs 

which his wife has sustained as property belon~ing to !~ lm~el f ,  lie 
may still recover for tlie damages sustained by liim by reason 
thereof which have been held to include expenses incurred, depri- 
vation of society and loss of aid and comfort. 

I n  Kimberly v. Howland, 143 S . C .  398, the plaintiff's nifc re- 
ceived a serious injury by reason of the defendait 's negligence. The 
Court (page 405) said: "It is contended tha t  the husband has sus- 
tained no injury, and as to him the motion to nonsuit should have 
been allowed. It seems to be well settled that  where the injury to 
the wife is such that  the husband receives a separate loss or dam- 
age, as where he is put to expense, or is deprived of the Goclety or 
the services of his wife, he is entitled to recovc3r therefor, 2nd hc 
may sue in his own name." 

I n  Bailey v. Long. 172 N.C. 661, decided since chapter 13. Laws 
1913, the plaintiff had taken his wife to the defendant's hospital. 
B y  reason of the defective condition and construction of said hoq- 
pital, his wife contracted pneumonia and died. T i e  plaintifi l~rouglit 
the action for damages suffered by him. 3Ir.  ,Ju3tice Walker, for a 
unanimous Court, held tha t  the plaintiff could recover for expenses 

which accrued to him for nursing and otherwise, and said: 
(14) "In addition, we think plaintiff crtn recover damages for 

the mental sufferings and injury to his feelings in ~ i t n e s > -  
ing the agony and suffering of his said wife, while lingering with 
such cold and pneumonia, and in the act and article of death result- 
ing therefrom." 

We do not think tha t  the husband could now recover compensa- 
tory damages for her physical and mental anguish nor for the valuc 
of her services. which are matters purely personal to her. and for 
nhich she alone can recover. though formerly these were the basis 
for an action by the husband. Ag he clan no longw sue for ea rn inp ,  
of course he is not entitled to recover the value cf her services. But 
the great weight of authority sustains the proposition that under 
the modern statutes enlarging the rights of married women, the hus- 
band is not deprived of his right to recover the damage* which he 
himself sustains and which are the direct consequ?nces of the injury 
to the wife. He cannot sue for the injuries she sustained, but for 
those which accrued to himself as the direct and not the remote 
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consequences of such wrongful act of the defendant. 13 R.C.L., sec. 
642; 21 Cyc. 1527. 

In Holleman v. Har~oard,  119 S .C .  150, where the defendant 
had sold the plaintiff's wife laudanum or similar drugs despite the 
plaintiff's protests, the Court held tha t  the husband could recover 
for loss of companionship and loss of services resulting therefronl. 
While the statute now does not permit the huqband to recover for 
loss of services, which must be recovered solely by the wife, the 
lois of the con~panionship of his wife is a loss purely personal to 
him and the direct consequence of the wrong of the defendant. For 
this the wife could not rccover, and being the direct and not remotc 
consequence of the wrongful act, the husband i. entitled to his ac- 
t ~ o n .  

In Fla,idermeyer v. Cooper, 85 Ohio State 327,  here the defend- 
:mt had sold drugs to the husband over the wife's protest, it was 
held in exact analogy to the above case from this Court, that  slie 
could rccover for the damages thus resulting to her. The Court said: 
'.A qtatutory right cannot change except by action of the lawmak- 
ing power of a State. But i t  is the b o a 4  of the common law that:  
'Its flexibility permits itq ready adaptability to the changing nature 
of human affairs.' So that ,  x~henever, either by the growth or de- 
velopmcnt of society, or by the statutory changc of the legal status 
of any individual, he is brought within the principle!: of the common 
law, then it will afford to him thc v m e  rclicf tha t  it ha. heretofore 
afforded to others coming within the rewon of itq rulec. If the 
wrongs of thc wife are the vtme in principle aq the wrong. of the 
husband, there is now no reawn why the com,non law ql~ould with- 
hold from her the remedies i t  affords the huiband." 

Thc Court in that case aptly cited from Cooley on Torts 
( 3  cd.r. 477: "Upon principle, this right in the wife is (15) 
equa1l;v valuable to her as property. as is tha t  of the hus- 
band to him. Her right being the same ns his in kind, degree, and 
value, there would seem to be no valid reaqon xvhy the law should 
deny her the redress which i t  affords to him . . . The gist of the 
action is the loss of consortium, ~vhich includes the husband's so- 
ciety, affection, and aid." 

And also uses this language: '(There can be no reasonable con- 
tention but that the wife suffers the same injury from the loss r ~ f  
consortium as the husband suffers from that cause. His right is not 
greater than hers. Each is entitled to the society and affection of 
the other. The rights of both spring from the marriage contract, and 
in the very nature of things must be mutual, and while this was al- 
ways true of the marriage relation. yet thcre was a time in the 
history of our jurisprudence when the legal status of the wife was 
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such that she could not, a t  common law, maintain an action of this 
character. Now her legal status is the same as that of her husband. 
She has the same right to the control of her separate property, thc 
same right to sue in her own name, and, in a word, is in the full en- 
joyment of every right tha t  her husband enjoys, so that  she has 
come clearly within the principles of the common law that  allow 
a right of action by the husband for damages for the loss of the 
consortium of his wife. Either we must hold tha t  the common law 
is fixed, unchangeable, and immutable, that  i t  possesses no such 
flexibility as will permit its ready adaptability to changing condi- 
tions of human affairs, or tha t  when every reatson and every theory 
for denying the wife the same rights as the husband has entirely 
disappeared from our jurisprudence, tha t  she is now equally en- 
titled with her husband to every remedy tha t  the common law af- 
fords, and we have no hesitation in adopting the latter vier ."  

To  the same purport is Jaynes v. Jaynes, 39 Hun. (N.Y.) 40. The 
plaintiff's counsel adds: "M7hy should the husbznd be allowed a re- 
covery in cases of this character and the wife., who suffers in the 
identical same way, be denied a recovery? They stand before the 
same altar;  they enter into the same contract." Kecessarily their 
rights are the same a t  the bar of justice. 

I n  Bernhardt v. Perry, 276 N o .  612, in discussing this identical 
question, i t  was said by the able Chief Justice Bond of tha t  Court 
as follows in speaking of the rights of the wife: "She could have 
had no recovery when she occupied the status of a married woman 
a t  common law; for then her legal existence WAS merged in tha t  of 
her husband. But under the Married Woman'ci Acts in this State. 
beginning in 1875, and culminating in 1889, with slight amendments 

thereafter, a wife is to all intents and purposes a legal 
116) entity distinct from her husband, and capable of contract- 

ing and being contracted with and s ~ i n g  and being sued, 
as fully as if she were an unmarried woman and mi juris. While the 
lrinciples of the common law previous to her statutory emancipa- 
tion debarred the wife from any legal redress in cases like tho 
present, they nevertheless recognized fully the injury to her per- 
sonal rights caused by the acts set forth in the petition, and they 
affirmed such rights to be the same as those which the husband 
would have been deprived of had the injury n question been in- 
flicted upon the wife (Flandermeyc'r v. Cooper, 85 Ohio St. 327; 
Holleman u. Harzcard, 119 N.C. 150); and, though sanctioning a 
full right to recover in such cases on the part  of the husband, they 
denied it to the wife, although an equal sufferer, because feudalism 
had decreed that she was a legal nonentity anc incapable of main- 
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taining any action for the violation of her rights as a wife caused 
by wrongful injuries inflicted upon her husband." 

Further he says: "The injury suffered by a husband from the 
loss of the consortium of his wife is no more direct or immediate 
than that  sustained by her from the loss of his society, aid, and 
affection. Hence, there is no logical basis for the reason upon whlcl~ 
some of the adverse rulings are based, tha t  in such cases the injury 
sustained by the wife is not directly and proximately caused by the 
wrongful act preventing her husband from giving her the means of 
a livelihood, which i t  is his duty to provide, and from performing 
his conjugal duties." 

And again: "The reasons given in the decisions against the right 
of a wife to recover from the material injury inflicted on her by a 
negligent act destroying the power of her husband to labor for her 
support, and thereby imposing upon her the task of supporting him, 
2nd which renders him unable to perform the duties of a consort, 
are utterly inadequate to support the conclusions reached. I t  will 
be noted in all of these cases that  they are rested upon the lack of 
suable capacity of the wife, or upon the rules of the common law 
disabling her as against her husband to acquire title to the money 
2warded as damages for wrongful injury to him, wherefore the hob- 
goblin of a foolish consistency iinpellcd the common law to adjudge 
she could not recover for an injury to her personal rights so caused, 
since the instant a recovery was had it would belong to the husband. 
Neither of these reasons can exist under the specific provisions of 
the law governing married women; for, as has been shown, the wife 
may now sue as a feme sole, and the awards of any violation of her 
personal rights belong to her, and not to the husband." 

It is true that  these citations from the distinguished Chief Jus- 
tice are in a dissentins opinion (ir, vhich Judge Willianx concur- 
red),  but the decisions in other Courts than ours are not authority 
and are entitled only to the persuasive ~veight given them 
on account of the force and correctness of the reasoning (17) 
therein, and therefore if there is correct and forceful rea- 
son in a dissenting opinion from another state i t  should command 
exactly the same consideration as if it were made in the majority 
opinion. 

One of the chief grounds for tlie plaintiff's recovery is the loss of 
consortium which was formerly pleaded by the phrase, "per quod 
consortium anzisit." This formerly lay only in behalf of the hus- 
band, but now the term has been extended to give the wife, and 
with more reason, the same ground of action. The present state of 
the law is thus fully stated under the heading of Consortiunl, 12 
Corpus Juris 532, with full citations in the notes. 
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"In its original application the term was used to designate a 
light which the law recognized in a husband, growing out of thc 
marital union, to have performance by the wife of all those duties 
and obligations in respect to him which she took upon herself when 
she entered into i t ;  the right to the conjugal fe lowship of the wife, 
to her company, cooperation, and aid in every conjugal relation; 
fellowship and assistance of the wife; comfort in her society in that  
iespect in which a husband's right is peculiar and exclusive; con- 
jugal society, affection and assistance of the wife. The tenn, how- 
tver, has developed to include the right of the wife to  the society 
and comfort of the husband, and is now usec interchangeably to 
denote the affection, aid, assistance, companionship and society of 
either spouse; and as thus employed the term has been defined as 
those duties and obligations which by marriage both husband and 
wife take upon themselves toward each other in sickness and health, 
conjugal affection; conjugal fellowship; conjugal society and as- 
sistance; the conjugal society arising by virtue of the marriage con- 
t ract ;  the consort's affection, society, or aid; the person, affection, 
assistance and aid of the spouse. Loss of servicm as well as society 
and affection is included in the legal meaning of the loss of con- 
sortium." 

There are decisions from other c.ourts denying the relief to the 
wife in cases of this character. Such decisions are necessarily de- 
pendent upon two factors: (1) The legislation in reference to the 
rights of married women in the particular jurii,diction; (2) the a t -  
titude of the court in giving either a liberal or restricted construc- 
tion to new legislation of the nature of tha t  in this State. As was 
well said by Chief Justice Bond in the above case, "So prone are 
the courts to cling to consuetudinary law, even after the reason 
for the custom has ceased or become a mere memory, tha t  i t  has 
required hundreds of years to obtain the meed of justice for mar- 
ried women." 

The reasons formerIy advanced f x  a denial to the 
(18) wife of a recovery for damages sustained by her as a di- 

rect result of the injury to him and which are over and 
above and distinct from the damages which could be recovered by 
the husband in an action by himself mere threefold: 

1. The merger of her identity into that of her husband. 
2. Her incapacity to sue. 
3. The right of her husband to recover full damages for his 

diminished earning capacity, with no correspor~ding right possessed 
by her. 

Neither of the first two grounds are now vt l id  in this State. It 
is urged, however, tha t  the plaintiff after he had obtained a recov- 



N.C.] FALL T E R M ,  1921. 19 

ery is presumed to have obtained full pecuniary compensation for 
all the injuries sustained by him, and of course if he failcd to rc- 
cover, no action can be maintained by the wife. This propozition is 
correct if the action of the wife is for the damages for which the 
husband could maintain an action, but the facts as admitted by 
this demurrer are tha t  he was injured by the negligence of the de- 
fendants and tha t  the wife sustained damages which, though flow- 
ing from the injuries to her husband, arc purely injuries to herself 
and for which the husband could not have maintained an action. 
She is therefore not barred by the judgment, favorable or unfavor- 
able, in the action brought by her h u b a n d .  A judgment in an ac- 
tion is not effective as a bar or estoppel in any other action unless 
between the same parties and for the same cause of action. The 
present action is not between the same parties nor for tllc same 
cause of action as in the litigation between the husband and the 
defendants. 

It has always been held that  the hushand's action for damages 
sustained by him on account of inluries to her is not barred by 
judgment in favor of the same defendant in an action brought by 
the wife. See cases cited in the noteq to 2 X.L.R. 592. Of courqe the 
reverse of the proposition is t rue;  13 R.C.L. 461. 

As already stated, the rights which the wife ic. asserting in thik 
action are entirely separate and distinct from the grounds of re- 
covery asserted by the husband in his action. I n  paragraph 12 of 
the complaint is the following allegation which is admitted by the 
demurrer to be true, "That by reason of the sudden and fearful in- 
jury of her huqband, as abore stated, and by reason of being forced 
to look upon him in hi., horribly mutilated condition, she was shocked 
and frightened to such an extent that her entire nervous cystem was 
impaired and undermined and left pcrmanently injured 2nd weak- 
ened, and her physical and mental condition x a s  permanently in- 
jured and impaired." 

I n  Kimberly v. Howland, 143 K.C. 398, the Court said: "We 
think the general principles of the law of torts support a right of 
action, for physical injuries resulting from negligence, 
whether -willful or otherwise none the less strongly because (19) 
the phpsical injury consists of a wrecked nervous system 
instead of lacerated limbs." This was cited and appro\-ed by Walker, 
J., in May v. Tsl. Co., 157 N.C. 422. 

While the wife cannot recover for any damcqes for which the 
husband might have recovered (or his personal representative in 
the case of a wrongful death),  we think that  she could recover for 
those injuries which were suqtained by her and which being per- 
sonal to  her for which the husband could not have recovered in 
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his action. 15 A. & E. (2 ed.) 861, which is cited May v. Tel. Co., 
157 N.C. 423. 

We will not go more fully into the elements of damages which 
can be considered by the jury when the action goes back for a 
new trial. 

It is objected by the defendant in this case tha t  if such action 
can be maintained by the wife tha t  i t  can be sustained on the part  
of the children or other dependent relatives. T l a t  plea has never 
been found good when the action has been brought by the hus- 
band, and of course i t  cannot avail when the action is by the wife 
upon the same state of facts. The wife's cause of action arises from 
the nature of the relationship created by the contract of marriage 
a s  now recognized by our Constitution and the laws replacing the 
former status under which, by the common law, the husband wa.: 
the sole personage. Such plea has not been held valid in an action 
tor c~irn con, or for alienation of affections or ir any other case in 
which an action by either husband or wife has b x n  brought for in- 
jury to the plaintiff (whether husband or wife) which were personal 
to the plaintiff therein and for which the other party could not 
maintain an action. It does not depend upon t h ?  fiction of loss of 
services of the other party to the marriage, but is based upon the 
ground tha t  the party bringing the action (whether husband or 
wife) has been directly injured by the wrongful conduct of the de- 
fendant. 

It is sufficient to say tha t  the plaintiff has a cause of action for 
those injuries which were sustained by her and which are personal 
to herself and the direct and not the remote consequences of the 
negligence of the defendants, which is admittec by the demurrer 
in this case and the judgment overruling the demurrer must there- 
fore be 

Affirmed. 
ALLEN and STACY, ,TJ., concur in result. 

Cited: Manning v. R.  R., 188 N.C. 663; Hinncrnt v. Power C o ,  
189 N.C. 127; Eaton v. Doub, 190 N.C. 16; ilifcllaniel v. Trent 
Mills, 197 hT.C. 343; ilifeachnm v. Lams R. Bros., 212 N.C. 648. 
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M. T'. BLASCHSRD v. THE EDENTON PEANUT COJIPASY. 
(20) 

(Filed 14 September, 1321.) 

I. Accord and Satisfaction-Conlproinise-Offer-Acceptance - Evidence 
-Questions for Jury.  

The principle upon which the debtor is discharged of his obligation 
when the amount is in dispute, by the creditor's accepting a less sun1 
with knonletlge that it n a s  intended to be receired in full payment, may 
not be determined as  a matter of lam- when, from the exidence. a rea- 
wnable inference may be drawn that i t  mas not accepted w ~ t h  lincrwledge 
of the debtor's intent, that it was to be in full of account, and when the 
eridence is conflicting and in p r o 1  it rlnqes a question for the jury. 

Where the eridence tends to show that the amount of a debt was in 
dispute between the debtor and the creditor, and the f o m e r  sent the 
latter a checlc for a lcqs amount than claimed by him. together with his 
staten~cnt. without anything written as  to its being. received in full or 
definitely understood that it nns  to he so receireci. the mere fact that the 
creditor knew that the chwli was for the full amount clnimed by the 
debtor to be duc, does not alone amount to a discliarqe: and where the 
evidence ib conflrtin: as to nhether it was so receixed, or as to the in- 
tent of its accel~tnnce, it raises a question for the clctermi~~ntion of the 
jury. 

APPEAL by plaintiff from Allen, J., a t  March Term, 1921, of 
GATES. 

Civil action to recover damages for an alleged breach of contract 
and loss of commissions growing out of the purchav and sale of 
certain peanuts during the year 1920. Plaintiff contends tha t  by 
agreement he purchased said peanuts a <  agent for defendant. There 
was ample evidence tending to  show the existence of a contract be- 
tween the parties and a breach thereof, but defendant pleads in bar 
a settlement by may of accord and satisfaction. 

Plaintiff received from the defendant a qtatement of his ac- 
count accompanied by a check to cover the balance as qhomn upon 
said statement. This was not posted or mailed hut sent bv one I,. 
M. Blanchard, plaintiff's partner in the guano business. 

Touching the receipt and acceptance of said check the plaintiff 
testified as follows: "I did not accept this check in full settlement 
of the accounts due me. The statement qhown me is the one I re- 
ceived along with the check. (Statement waq offered in evidence 
and bears the notation: 'We enclose check to cover.') Mr. L. M. 
Blanchard handed i t  to me and said: 'Here is what they sent you. 
T don't know what i t  is; take it.' I did not know they claimed i t  to 
be in full a t  that time. There is nothing on the face of t,he check 
showing or saying tha t  i t  is in full." 
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"Q. You know tha t  they claimed it was in full of the 
(21) balance tha t  they claimed was due you? A. That  is what 

they claimed. 
"Q. You knew tha t  they claimed this check was to cover all 

tha t  they owed you up to tha t  date? A. Yes that  is what they 
claimed; that  was all they claimed to owe me. 

"Court: What do you mean by saying they claimed? A. Xo, I 
didn't know tha t  was all they claimed then. 

"Court: You didn't admit that  the check wa; all, but you knew 
tha t  was what they claimed i t  ~ w s ?  A. Yes, but I didn't think tha t  
was all they were going to pay me. I was satisfied they would pay 
me the remainder of it. I knew i t  was not my fees. 

"Court: Did you know that  they claimed that was in full a t  tha t  
time? No, I did not. 

"Court: You knew tha t  was what they claimed when L. 11.1. 
Rlanchard brought it to you? A. He  handed it to me and said: 
'Here is what they sent you.' I looked i t  over, and I think I re- 
marked to him: 'This is not all they owe me.' I ihought maybe they 
would send me some more. 

"Court: You knew a t  the time tha t  they claimed that  was all 
that  was due you and you claimed it was not? A. Yes, sir." 

At  the close of plaintiff's evidence defendart moved for judg- 
ment as of nonsuit, which motion was allowed, and plaintiff ap- 
pealed. 

A. P. Godwin and Ehringhaus & Small for  lain in tiff 
Meekins & McMullan for defendant. 

STACY, J. Considering the evidence in its most favorable light 
for the plaintiff, the accepted position on a mo*;ion to  nonsuit, we 
think the question of settlement by way of acccrd and satisfaction 
sufficiently ambiguous to require the aid and verdict of a jury. 

Under a uniform construction of our statutc, C.S. 895, as an- 
~ o u n c e d  in a long line of decisions, i t  is held with us tha t  where 
two parties are in dispute as to the correct amount of an account, 
2nd one sends the other a check, or makes a payment, clearly pur- 
porting to be in full settlement of the claim, a r d  the other know- 
ingly accepts i t  upon such condition, this will amount to a full and 
complete discharge of the debt. Mercer v. Leimbe:. Co., 173 N.C. 49; 
Aydlett v. Brown, 153 K.C. 334; Kerr u. Sanders, 122 N.C. 635, and 
numerous cases of like import. The law as i t  prcvails in this juris- 
diction is succinctly stated by 3 l r .  Justice Hoke in Rosser v. Bynu~n, 
168 N.C. 340, as follows: 

"It is well recognized tha t  when, in case of a disputed account 
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between parties, a check is given and received clearly purporting to 
be in full or when such a check is given and from the facts and at- 
tendant circunistances i t  clearly appears that  i t  is to be received in 
full of all indebtedness of a given character or all indebt- 
edness to date, the courts will allow to such a payment the (22) 
effect contended for," citing a number of authorities, and 
this has been approved in the recent case of Xupp lg  Co. u. W a t t ,  
181 N.C. 432. 

The case of Ore Co. v. Pozcers, 130 K.C. 132, chiefly re l~ed on by 
defendant, is not a t  variance with t l ~  rule above stated, nor is i t  
inore favorable to defendant's contention, for, as appears from the 
last paragraph of the opinion in that case, the check in question 
was sent in full settlement of account, and this condition mas an- 
liexed to its acceptance. An exaniination of the original papers dl>- 
closes this fact more clearly than ic shown by the report as pub- 
lished. 

But  i t  is equally well estab!ished that unless the intention of the 
parties, as gathered from the facts in evidence. iq $0 clearly apparent 
as to adniit of no doubtful inference or nnccrtain concluGon, among 
men of fair, disinterested and unbiased minds. the issuc must be 
referred to a jury. Thia podtion is well .tated in Mprcer v L ~ i m b e r  
Co., supra, as follo~vs: 

"It  is a well recognizrd principlc here and elsewhere that   hen 
a diepute exists betvwn t ~ v o  partic? a<  to the anlolint of an account, 
2nd one sendq mother a check or nlnliec n payment clearly pur- 
porting to be in full settlement of the claim. 2nd the other know- 
ingly accepts i t ,  this will amount to an ndjustnient, and further 
action thereon is precluded. It is a queqtion, however, of the intent 
of the parties, as expresed in their act< and statements s t  the 
time, and unless, on the fact. in evidence. thiq intent is co clear 
that there could be no disaercement about it anlong men of fair 
mind.., the iswe must be decided by the jury." 

In  the caqe a t  bar. we do not think it appcar. unequirocally that 
the check was sent on condition that  its acccptnncc should amount 
to a cettlement in full, or a? a complete dischargr of the debt This 
map be a permi~sible view to take of the evidence, but not neces- 
sarily the only one. The cendinc of the check to cover what the de- 
fendant claimcd waq the balance due on the wcount does not i p s o  
fact0 show conclusively that an accord and satisfaction mas the 
condition annexed to its acceptance. The ultimate fact can only be 
determined by a jury under proper instructions from the court. 

The contention that the plaintiff's tectimony is self-contradic- 
tory and tha t  he should bc held to hi. ndmisaions, or bound by the 
hurtful partc thereof, cannot xwi l  the defendant on the present 
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record; for, conceding without deciding that  such a conflict exists, 
still, under our decisions, this does not perforce destroy his favor- 
able testimony, but only affects its credibility, which the jury alone 
may pass upon. Loggins v. Utilities Co., 181 K.C. 221; Chm'stman v. 
Hilliard, 167 N.C. 4, and Shell v. Roseman, 155 N.C. 90. 

The judgment of nonsuit will be set, aside and the cause 
(23) remanded for trial upon appropriate issues. 

Reversed. 

CLARK, C.J., concurring: Concurring in all that Mr. Justice 
Stacy has so clearly stated, the very great impo-tance of the prin- 
ciple a t  issue, especially to farmers and all o t h u  shippers of pro- 
duce, may justify some additional reasons being given. The mere 
sending of the statement of an account with check for the balance 
set out therein, accompanied by a st:tteinent, incre or less explicit, 
that  such sum is all that  is due will not of itself bind the sendee. 
There must be an explicit acceptance or agrecincnt by the receiver 
that  the account ib asbented to  and that  the c h x k  is accewted in 
full. It is not the assertion of the sender, but the a s e n t  of the sendee, 
which makes the settlement. When the check on it!, face states that  i t  
is "in full," its use with the endorsement of the receiver is such ac- 
ceptance in the absence of fraud or misreure~eni;ation. 

But the mere receipt of the statement of an acacount and the use 
of the check sent with it  for the amount of the lxilance the sender 
alleges to be due is not an estoppel. This can be effected only by an 
acceptance of the check, or of the amount paid with a knowledge 
of the facts and an agreement that  it is received in full, or by the 
retention of the account stated, and check without objection for 
such length of time that the jury nlny infer as :L fact that it was 
accepted as correct. Hazclcins v. Long, 74 N.C. 781. 

Indeed, a t  common law and up to ch. 178, Laws 1874-5, now 
C.S. 895, the acceptance of a lesser amount in payment with full 
acknowledgement that i t  is in payment of a larger amount m-as not 
valid. Ficlcey v. Xerrimon, 79 N.C. 585. Since that  statute a full 
and voluntary acceptance of a smaller amount in payment of a 
larger sum, voluntarily and with full knowledge of the facts, is 
binding as a settlement in the absence of fraud. 

It would be a serious inconvenience and injustice, to the farmers 
and the like especially, if the mere receipt of them account sales of 
produce stating that  the balance therein set out was all that was 
due and the use of the checks sent therewith should prevent the 
creditor from making claim thereafter that the ftatement was in- 
correct or tha t  the amount sent was less than i t  should have been 
when there is no express acknowledgment, by the recipient that  the 
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check was accepted in full payment. If this were not so, the factor 
or commission merchant could force the consignor of produce to 
accept a lesser sum than was really due by compelling him to lay 
out of the use of the entire sum due him from the sales of 
his crop until the matter was litigated, or otherwise ad- (24) 
justed. 

Few commission merchants or other factors would attempt to 
force their consignors to accept their statements as true by sending 
checks stating on their face tha t  they are "in full settlement," and 
certainly the law does not require that  checks not so stating shali 
be accepted "in full settlement." Those words must be written in 
the face of the check or there must be an express agreement that  
the check is accepted in full settlement with full knowledge that  it 
is a release of liability or such lapse of time after receipt of the 
statement and check, without any objection that  the jury may infer 
ccceptance of the balance as stated by the account as correct. 

Cited: Refining Corp. v. Sanders, 190 N.C. 209; Dredging Co. 
v. State, 191 N.C. 253; Hardware Co. v. Farmers Fed., 195 N.C. 
704; Alligood v. Shelton, 224 N.C. 756; Hege v Sellers, 241 N.C. 
248; Allgood v. Trust Co., 242 N.C. 515. 

(Filed 14 September, 1921.) 

1. Rills and Sot~s-Mortgages-Trusts-Maturity-Pmchmers-Notice. 
A purchaser of x note secured by nlorteage or deed in trust, after  nia- 

turity takes subject to  outstandirq equities. 

The o n n r r  of land gave two nmrtgages or deed4 of trust  thereon, and 
afterwardc sold the land to the plaintiff bp deed to be held in escrow 
with notes secured by mortgage for the balance of the purchase price, 
and to  be turned o ~ e r  to him when tllr prior mortgages should ha re  been 
paid. The notes secured by the third mortgage n r r e  bought af ter  ma- 
turity by one of the prior mortgagees, and sales under the powers thereof 
in all three of the mortgages a r e  sought to be enjoined: Hcld,  t he  lmr- 
chaser of the  third mortgace notes after maturity took with notice of 
plaintiff'h equity: and as  the qnestion as  to the distribntion of the pro- 
ceeds of the sale of tlw land affected them all, and n cerions question has 
arisen, the injunction aq lo all nns 1)roperly continued to the hearing tto 
await  the  r t w ~ l t  on the w i t .  l l ocb!~  1.. H-lodr~c. 76 S C 3ST cited and ap- 
plied. 
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APPEAL by defendant from restraining order granted by Alletz, 
J., a t  chambers, Washington, N. C., 4 March, 1921, from BEAUFORT. 

This is an appeal from an order restraining the deferidants from 
selling certain lands under powers contained in t ~ o  deeds of trust. 

On 12 December, 1919, the defendant, Fenrier B. Godley and 
wife, executed a deed of truet to E. A .  Daniel, tr lstee for J .  B Pat-  
rick, upon a tract of land securing an indebtedness of $1,275, and 
on 5 December, 1919, the said Godley executed a deed of trust to 
H. C. Carter, trustee for D .  0. Moore, securing nn indebtedness of 
$1,950. 

On 12 December, 1919, the defendant, Fenner B. Godley. and 
wife, executed to the plaintiff w deed for the consideration of the 

sum of $10,000, $4,000 of which was to be paid in cash and 
(25) the balance of $6,000 to be secured by deed of trust, and 

twelve notes of $500 each were executed to represent said 
$6,000 balance. When the parties closed the said deal, the plaintiff 
had only $2,700 in cash and executed a note due on 1 .January, 1920 
(about two weeks later),  for the sum of $1,300, representing the 
balance of the cash payment. Said note of $1,300, together with 
four or five of the notes for $500 each were deposited with J. D .  
Grimes in escrow, and were to be turned over tc said Godley when 
the notes secured by the two deeds of trust  to E. A. Daniel and H. 
G .  Carter, above set out, w a r e  paid. This agreement was in writing. 
The said $1,300 note was not paid when i t  mas due. 

Tha t  during the fall of 1920 the defendanl Moore purchased 
from the defendant Godley twelve of the notes of $500 ench, and 
the note of $1,300, which said notes were secured by a deed of trust 
upon all of the property described in the two deeds of trust to 
Daniel and Carter, which deeds of trust provided tha t  upon default 
in payment of any note or the interest on any note, tha t  the who!e 
debt should become due and payable. 

On 18 December, 1920, H. C. Carter, trustee for D .  0. l loorc ,  
advertised under the deed of trust to him the lands therein de- 
scribed, and on 11 January, 1921, E. A. Daniel advertised under the 
deed of trust from F. F .  Guthrie, the plaintiff, to him; tha t  a t  the 
time of the advertisements no part  of either the principal or interest 
on any of the notes had been paid, and the whole, under the terms 
of the deed of truet, was then due. On 21 January, 1921. the plaintiff 
secured a restraining order, and said restraining order was continued 
to the hearing a t  the February Term, 1921, of the Superior Court 
of Beaufort County, and the defendants appealed. 

W a r d  & G r i m e s  f o r  pla in t i f f .  
Daniel  & Carter  for defendat i ts .  
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ALLEN, J. It is admitted in the brief of the defendants tha t  the 
notes purchased by the defendant Moore and secured by one of the 
deeds of trust  under which the defendants proposed to sell tlie land- 
in controversy, were past due a t  the time of the purchase, and this 
being true, the defendant took the notes subject to and with notice 
of any equities and defenses existing in favor of the plaintiff against 
Godley, who sold the notes to tlie defendant l\loore (C.S. 446; Cn-  
pel1 v. L o n g ,  84 N.C. 17) ,  and as against Godley, the vlaintiff has 
the right to rely upon the agreelilcnt that  the. prior lienb created 
Ly the deed of trust to secure the notes to Patrick and Moore should 
be paid off and discharged hefore all of the notes *ecured in the 
last deed of trust should be rs l id  ohligations against the plaintiff. 

It is also well settled that  powers of sale "are looked 
upon by the courts with evtreme jealouqy, becnube thc  (26) 
mortgagor is thereby put entirely in the power of the 
mortgagee. 

The exercise of the power is only allowcd in plain cases when 
there is no complication and no controversy as to the amount due 
upon the mortgage debt, and the power is given merely to  avoid 
the expense of foreclosing the mortgage by action; I ~ u t  that wl~crr  
there is such coniplication and controversy the Court will interfere 
xnd require the foreclowre to be mqde under thc direction of the 
Court, after all the controrerted nlattcrb have heen adjusted and 
tlie balance due is fixed, qo that  the propcrty may be brought to 
sale when purchasers will be assured of a title and not be deterred 
by the idea tha t  they are 'buying a laweuit ' "  Ilfosby v. H o d g e ,  
76 N.C. 388. 

It follows therefore as there was s real dispute between the par- 
ties as to the amount for which the plaintiff was liable, that the rc- 
straining order was properly continued until the final hearing. 

Affirmed. 

SOTI;. This ol3inion n-nq written in nccortla11c.t~ wit11 the Conrt's tlrcision 
2nd filed, by order of the Conrt. after Jnsticc Allen's d~n t l i .  

14 Septexnher. 1921 S T A ~ Y .  .T. 

Cited: Barnes v. Crawfo?d, 201 S . C .  439; Pickett v. F ~ t l f o r d ,  
211 N.C. 164. 



IN T H E  SUPREME COURT. 

C. C. JENNINGS v. TY. H. JERTRTINGS E r  AL. 

(Filed 14 September, 1921.) 

1 .  Public Sales-Increase of Bid - Suppression of Ilidding - Tenants in 
Common. 

Where tenants in corunlon of lands sold for a division contract with a 
third person to raise the bid on the land in consideration that he is to 
receive a certain amount of the profits arising from an advanced price 
the lands should bring a t  the regale, their purpose mas to  increase and 
enhance the bids a t  the resale, and does not fall w i ~  hill the principle that 
contracts which stifle conlpetition and chill bidding are void. 

2. Public Sales-By-bidders-Purchasers. 
There is an im1)lied guaranty that all bids a t  a public sale of lands are  

genuine, and where bpbidders thereat are obtained, the purchaser who 
acts promptly may be relieved of his bili. 

3. Same--Increase of Bids-Tenants i n  Common. 
Where the plaintiff has entered into a valid agreement with tenants ill 

common to raise the bid on the land sold for division, upon a mutual con- 
sideration arising from the contelnplated profits of a resale: Semble, it 
is a violation of an im1,lied guaranty that all bids a t  public sales should 
be genuine; but in this case, there being no fraud and the parties having 
received a direct benefit fro111 the contract, and there being no complaint 
from other bidders, it is assumed to be valid betwee3 tlienl. 

4. Contrac t s -Breach-Per formance -Ev idenceB  of Proof. 
A party to a contract n~ns t  show pcrformance ol his part io  recover 

from the other party under its 1)rovisions. 

3. Public Sales--Assignment of Bid-Contracts-Brei~cll-Sl~ppressioll of 
Rids-Tenants i n  Common. 

Where the plaintiff h w  entered into a valid agreement nit11 the defenc!- 
ants, tenants in common. wherebg, for mutual c~msideration, he has 
raised the bid a t  n sale of lands for division among: tenant4 in common, 
he and the tenaxts in conmon to share the profits of a resale; and with- 
out the linowledge of the defendants acsigns his bid for a personal con- 
sideration to a third person. who otherwise would h a w  pnid a greater 
price, the effect of his co aqsigninq his bid would be a b13eael: of his con- 
tract sued on. and a ~iolation of the principle as  to the suppression of 
bids at  a public sale, which lie mill not be permitted to do. 

APPEAL by defendants from Allen, J., : ~ t  February Term, 
(27) 1921, of PASQUOTANK. 

This is an action to recover an amount alleged to be 
due by contract in connection with a sale of certain lands in a par- 
tition proceeding. 

The  lands belonged to the wife of the defendaqt A. C. Bell and 
to a minor son of the defendant TIT.  H. Jennings, in equal parts, and 
was sold for division in said proceeding on 11 Oclober, 1919, R. G. 
Sawyer being thc highest bidder in the  sum of $10.250. 
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On 31 October, 1919, i t  being the last day on which an increased 
bid on said land could be made, the plaintiff and defendant entered 
into the following agreement: 

I hereby agree with G. C. Jennings tha t  if he will raise the bid 
of $10,250 made on the R. Nixon Morgan farm 10 per cent, making 
his bid $11,275, tha t  in the event other bona fide bidders ~ h o u l d  run 
the price up to $12,050 to refund to  him the $725 raise, so as to 
make the property cost him only $11.275; in consideration of get- 
ting him to raise the bid. 

Should said bona fide bidders run the price above $12,050 and 
i t  is knocked off to  a responsible bidder other than the said G. C'. 
Jennings, then he, the sald G. C. Jennings, is to have one-half of 
such raise above his bid of $11,275 when the qale is confirmed and 
the purchase money paid over in full. 

Should a bidder run up the price on said G. C. Jennings to  
$13,000 or $13,050, and it is knocked off to the said G. C. Jenningq, 
then he is only to pay $11,775 for the property. 

(Signed) W. H. JENNIXG~,  
G. C. JEKXINGS. 

The plaintiff raised the bid as above stated and thc 
agreement made on 31 October, 1919, Exhibit A, mas ab- (28) 
rogated and a new alleged agreement entered into be- 
tween plaintiff and both defendant< reading as follows: 

XOVEMBER 11, 1919. 
Whereas, G. C. Jennings raised the bid on the R. S i son  Morgan 

farm from $10,250 to $11.275 on 31 October, 1919, and is n o r  de- 
sirous of being protected in further bids for the property. 

We hereby agree with him that he is to have one-half of the 
laised bids from his present bid of $11,275 up to $12,075. and onc- 
third of the raise of bids from $12,075 up to the highest bid a t  the 
sale to be made a t  12 o'clock noon on l londap ,  17 November, 1919 
The agreement made on 31 October, 1919, is hereby declared null 
and void insofar as i t  refers to the bidding. 

This agreement is strictly a 1prir::te memornndum, nonnegoti- 
able, and is to be licpt qtrictly confidential by all the zigners hereto, 
so as to protect the s t id  G. C. Jennings in his future bids st tile 
sale. 

(Signed) ITT. H. JESKISGS, 
A. C. BELL, 
G. C. JENXINGS. 

At  the resale on 17 Novemhcr. 1919. the plaintiff was the lntt 
and highest bidder a t  the price of $11.830, and he i. now seeking to  
recover in this action under the last agreement one-half of the 
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difference between the first bid by him of $11,275 and the last bid 
of $11,830, or $277.50. 

Thereafter the plaintiff sold his bid to H. (3. Ferrell for $650 
without giving any information to the defendants of any offer to 
buy the bid or that the said Ferrell intended to increase the bid. 

I?. C. Ferrell testified: "I an1 the preaent owner of the property 
called the n'ixon Morgan property, and mentioned in the papers 
which have been offered In evidence, having bought the bid made 
by plaintiff for the land. I mas not present a t  the first sale. I wanted 
the property, and after the second sale employec! a lawyer, Mr.  P. 
G. Sawyer, to endeavor to purchase from G. C. Jennings, the bid 
he had offered a t  the second sale. Mr. Sawyer and I tried to buy 
the bid from him and finally I did buy i t  and got him to  assign his 
bid to me by paying him $650 for it. I did not know he had any 
agreements with defendants about the matter. H e  did not tell me 
so. I had made arrangements to raise the bid. hsd arranged to  get 
the money, and was able and prepared to do so. If he had not sold 
his bid I would have raised it ,  and told him I was going to do so." 

P. G. Sawyer testified: "After the second sale, Mr. H. C. Fer- 
sell employed me as attorney to t ry  to buy Jenr~ings' bid for him. 

We arranged for Ferrell to get the money and he was able 
(29) and prepared to buy. I saw the plaintiff and tried to  buy 

his bid, and told him if he did not sell Mr. Ferrell was go- 
ing t o  raise the bid on him. H e  sold to Ferrell " 

The following issues were submitted to the j u ~ y :  
"1. Are the defendants indebted to the plaictiff, and if so, in 

what sum? A n s ~ e r :  '$277.50.' 
"2. I s  the plaintiff indebted to the defendants, and if so, in 

what sum? Answer: 'Nothing.' " 
His Honor instructed the jury tha t  if they found the facts to be 

as testified by the witnesses they would answer the first issue 
"$277.50," and the second issue "Nothing," and the defendants ex- 
cepted. 

There was a judgment on the verdict in favor of the plaintiff, 
and the defendants appealed. 

E hringhazis & Small for p1ainti.g. 
Thompson & Wilson for defendants. 

ALLEN, J. The contract on which the action is founded is of 
doubtful wisdom and propriety. 

It does not, however, fall under the principle that  contracts 
which stifle competition and chill bidding, so that  property may be 
bought for less than its true value, are void (Xash v. Hospital Co., 
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180 N.C. 63), because the whole purpose and tendency of the con- 
tract was to increase and enhance the bids a t  the sale, but it i$ close 
akin to the employment of by-bidders, which is violativc of tlic 
implied guaranty tha t  all bids a t  public sales are genuine and 
which may enable the purchaser, who acts promptly, to be relicvecl 
from his bid. 16 R.C.L. 71; Corpus Juris, 830 e t  seq. 

No other bidder is, however, coinplaining and, therefore, as- 
sumlng the contract to be valid as between the p r t i e s ,  who have 
not been moved by any fraudulent purposc and have received cli- 
rect benefits from the contract, there is still a view presented by the 
evidence which in our opinion ought to be iubmittcd to a jury. 

The contract was made for the purpose of securing the highest 
price for the land obtainable a t  a public sale, ancl the plaint~ff %as  
required to perform his obligations in good faith and would not be 
permitted to prevent a sale a t  which a higher sum would be bid, 
which is the very object the contract had in view, and then claiin 
benefits under the contract. 

He  acquired the position of advantage as a bidder and the right 
to sell his bid under the contract, and he could not defeat the only 
purpose which caused its execution and then seek to recover 
on it, as no principle is better settled than tha t  a party (30) 
suing upon a contract must show performance. 

If the evidence of the defendant 1. to be belicvcd, the plaintiff 
knew that  if he did not sell his bid that there nould be an increased 
bid on the property by one who was ready, able. and willing to pay 
the advanced bid, and tha t  this would inure to the benefit of the 
defendants under the contract and instcad of informing the  defencl- 
ants he made a private arrangenient to <ell hii: bid, and the sale wac 
confirmed without knowledge on the part of the defendants of the 
agreement between the plaintiff ancl Ferrell. 

There was therefore error in the peremptory instructions given 
to the jury, and there must be a 

Kew trial. 

SOTE. This ol>inion \ \ a s  written in ncmrdnnce with the Court's decision 
and filed by order of Court, a f ter  Juztice Allen's death. 

14 September. 1921. STACY. J .  
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nr. H. JEXETTE ET AL., V. HOVEP AND COMPANY ET AL. 

(Filed 14 September, 1921.) 

1. Attachment-Nonresident-Notice-Service - Puldication - Sununons 
-Statutes. 

In  proper instances, where civil actions are commenced and service is 
obtained by attachment of defendant's property and publication of a 
notice based upon the jurisdiction thus acquired, the issuance of a sum- 
mons a t  the commencement of the action is unnecemary. C.S. 802. 

2. S a l n ~ S p e c i a l  Appearance-Motions-Court's Dislxetion. 
Where an affidavit, filed in an action wherein attachment is sought 

against the property of a nonresident within th: jurisdiction of the 
court, is sufficient for the clerk to order service of the summons by pub- 
lication, but service has not been ordered or mad(?, and the cause has 
come up on defendant's special appearance and motion to dismiss on that 
ground. and pending the motion the plaintiff, upon 2.n additional affidavit, 
without the knowledge of the judge, has obtained an order of publication 
from the clerk, it is within the sound discretion of the judge to permit 
the publication of the summons to be proceeded with, and deny the de- 
fendant's motion. C.S. 802, 806. 

APPEAL by defendant from Allen, J., a t  January Term, 1921, of 
PASQUOTANK. 

Plaintiffs, citizens of this State, having a cause of action against 
Hovey & Company, a foreign-resident corporation, for an alleged 

breach of contract, instituted this suit in the Superior Court 
(31) of Pasquotank County and sought to obtain service upon 

the defendant by attaching the proceeds of a certain draft 
in the hands of the First  and Citizens National Bank of Elizabeth 
City, N. C., said funds presumably belonging to the defendant. 
Summons was issued 28 January, 1920, and duly served on the 
garnishee bank, but returned, on the day of . ts  issuance, as to 
Hovey & Company, "not to be found in North Carolina." On the 
same day plaintiffs secured from the clerk of th~: Superior Court a 
warrant of attachment, after filing proper affidavit and giving bond 
as required by statute, and the sheriff duly 1evi1:d upon the above 
mentioned funds, said to be the property of the defendant. The 
warrant of attachment was served immediately, and made return- 
able 17 February, 1920. 

Thereafter, on 30 December, 1920, the M m ;  Hill Trust Com- 
pany, a Maine corporation, was allowed to inter~lene and set up its 
claim of title to the proceeds of said draft. The funds were turned 
over to  the intervener by order of court, upon the execution and 
filing of a good and sufficient bond "for the protection of all 
parties to  this cause." 

The plaintiffs' complaint and aniwer of thc intervener, Mars 
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Hill Trust Company, were filed on 27 December, 1920. The de- 
fendant, Hovey $ Company, has not answered. 

At  the January Terni, 1921, this cause being on the docket for 
trial, Hovey & Company, through its attorney, enterec! a special 
appearance and moved to dismiss the action and to vacate the af- 
tachment, alleging that  no valid service of the sunmlons or warrant 
of attachnlcnt had been made, by publication or otherwise, as re- 
quired by law. While this motion was being heard before his Honor 
in the Superior Court, plaintiffs filcd with the clerk an affidavit 
snd obtained from him an order of publication, to which reference 
is made in the judgment of the court, as follows: 

"Pending the deterinination of the iliotion of Hovey (9: Company 
on its special appearance, said motion not being determined the day 
it was made, an affidavit for publication was filed by plaintiffs and 
an  order of publication was signed by the clerk of the Superior 
Court - said afidavit being also filed before the clerk - which afi- 
davit and order appear in the record, to which reference is made, 
and publication was colnmenccd as set forth in copy of notice ap- 
pearing in the record. 

"The said affidavit and order of the clerk and publication were 
made without the knowlrdge or approval of any parties to the ac- 
tion, other than plaintiff. ancl without the knowledge of the judge 
before whom the motion to dismiss was pending. 

"It appearing to the court that  a t  the time of the in~t i t~ut ion of 
the action an affidavit as set out in the record was filed in this 
causr. though no order of publication was actually signed, 
the court, in its discretion, orders and permits the plaintiff (32) 
to proceed with the publication pending the determination 
of this motion, in accordance with the order of the clerk made herein. 

' . I t  is further ordered that the motion of the defendant, Hovey 
& Company, upon its special appearance, to dismiss the action and 
vacate the attachment be and the same is hereby overruled." 

Tlw defendant. Horcy k Company, noted an exception and ap- 
pealed. 

Ehl-inghaus (e: Small for plaintiffs 
TF. A .  Worth for defendant. 

STACY. J., after stating the case: This action was brought to 
recover damages for an alleged breach of contract growing out of 
an agreement on the part of the defendant, H o v ~ y  R. Company, to 
deliver a certain quantity of seed Irish potatoes to the plaintiffs a t  
Elizabeth City, 5. C.. during the month of January, 1920. The de- 
fenclmt, being a nonrwident corporation ancl having no process 
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agent in this State, could not be served personally with sunimons; 
hence, service was sought to be obtained by i m h g  a warrant of 
attachment and levying upon the proceeds of a draft in the hands 
of the First and Citizens National Bank of Elizabeth City, S. C.. i t  
being alleged that  said funds belonged to Hovcy et Company. The 
defendant, through its counsel, entered a special appearance, and, 
upon the facts as above stated, moved to dismiss the attachment 
for want of any service of process, alleging tha t  none had been made, 
either personally or by publication. 

From an adverse ruling on this motion, the defendant, Hovey 
h Company, excepted and immediately appealed, which it had a 
right to do under a number of decisions of this Court. Finch v. 
Alater, 152 N.C. 155, and Warlick 2). Reynolds, 151 N.C. 606. The 
motion to dismiss the attachment affects a substantial right, and 
frrom the court's refusal to  grant the same, a present appeal will lie. 
Sheldon v. Kivett, 110 N.C. 408; Roulhac v Brown, 87 K.C. 1 ;  
Judd v. Mining Co., 120 N.C. 397. 

The appellant rests its case upon the ground tha t  plaintiffs have 
failed to meet the requirements of the statute with respect to ser- 
vice of process as asked for and issued in this case. 

I n  the first place, i t  should be noted that ,  in proper instances, 
where civil actions are comnlenced and service is obtained by at-  
tachment of defendant's property and publication of a notice based 
upon the jurisdiction thus acquired, the issuanlx of a sunmons is 
unnecessary. Mills v. Hansel, 168 K.C. 651 ; Armstrong v.  Kinsell, 

164 N.C. 125; Currie v. Mining Co., 157 N.C. 217; Groc- 
(33) ery Co. v. Bag Co., 142 N.C. 174, and Best v. Vortgagc 

Co., 128 N.C. 351. 
B u t  i t  is urged tha t  the law in this respect was declared to be 

otherwise in Ditmore v. Goins, 128 N.C. 325, and McClure v. Fel-  
lows, 131 N.C. 509, and so it was. It may be ob~erved,  however, that 
these cases were in direct conflict with the deci1:ion of the Court in 
Rest v. Mortgage Co.. 128 Y.C. 351; and, besides, McClure's case 
was expressly overruled in Grocery Co. v. Bag Co., 142 N.C. 174, 
which of necessity overruled Ditmore's case, though not specifically 
mentioned therein. Therefore, both of these cases must now be con- 
sidered or understood as having been overruled, and no longer are 
precedents. They have never been approved in any subsequent 
opinion; but, on the contrary, a different ruling has been announced 
and consistently followed. 

We then come to consider whether plaintiffs have brought them- 
selves within the statute providing for service by attachment and 
publication. 

The affidavit filed a t  the institution of the action would ha\.e 



K.C.] FALL TERM, 1921. 35 

justified the clerk in signing an order of publication fLuttrell v. 
Martin, 112 N.C. 593, and Branch v. Frank, 81 K.C. 180), and his 
failure to do so a t  the time doubtless was due to an oversight or 
inadvertence on the part  of plaintiffs. Kever t l l c lc~~ ,  the neceseary 
order was not made until an additional affidavit was filed, nearly a 
year later, and aftcr the defendant had entcred a .peclal appear- 
once and moved to d ~ m i s s  for want of publication, etc. The defend- 
an t  contends that under C.S. 802, and the decision of this Court in 
R o z m a n  v. Ward,  152 K.C. 602. the warrant of attachment in the 
instant case should have been vacated. While it is true the delay in 
obtaining the order of publication might well be characterized as 
unusual, and his Honor probably would havc. been justified in so 
holding, yet we think i t  was within his discretion to permit the pub- 
lication to continue. The rights of all parties have been preserved, 
and none deqtroyed, by this ruling. A similar qucstion Tvas I re -  
sented in the case of Mills v. Hansel, supra, where the present Chief 
Justice. speaking for a unanimous Court, said: "The court acquired 
jurisdiction of the action by the qervice of the attachment upon tlie 
property of the defendant. If the notice was not duly served by 
the publication, it was 'error to cliwharge an attachinent granted as 
ancillary to an action because of the insufficiency of the affidavit to 
obtain service of thc suinmoni by publication, for i t  is possible that 
the defect may be cured by amendments ' Branch v. Frank, 81 K.C. 
180. The remedy is not to dismiss the attachment, but by ordering 
a republication, for as the defendant is a nonresident, to dismiss the 
:,ttachment may deprive the plaintiff of all remedy by the removal 
of the property before a new proceeding and attachment can be 
had," citing Price v. Cox, 83 N.C. 261; Penniman v. Daniel, 90 N.C. 
159; S.  c., 93 N.C. 332. 

C.P. 806, which bears more directly upon the question a+ 
issue, requires publication of the issuance of the attach- (34) 
ment, unless the defendant can personally be served with 
proc~- .  and it has hwn held with us that n failure to make such 
service, either perhonally or 11y publication, entitles the d c f e n d a ~ t  
to haye the attachment dismis~cd. Rut i t  ha3 a1.o been decided that 
the court, in its discretion, may extend tlie time for ordering pub11- 
cation and service of such process. Finch v. Slater, supra; Mills v. 
Hansel, supra, and Pn'ce u. Cox, 83 N.C. 261. 

Hence. upon authority. we think the ruling of his Honor, madc 
in the exercise of hi.. discretion, must be upheld I t  is so ordered. 

Affirmed. 

Cited: R. R. v. Cobb, 190 N.C. 376; J fohn  v. Creasey, 193 
N.C. 571; Casualty Co. v. Green, 200 N.C. 538; Bethel v. Lee, 200 
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NEWBY v. REALTY Co. 

N.C. 571; Denton v. Vassiliades, 212 N.C. 515; Suskin v. Trust Co., 
213 N.C. 389; Voehringer v. Pollock, 224 N.C. 411; Perkins v. 
Perlcins, 232 N.C. 95; Thrush v. Thrush, 245 Y.C. 117. 

W. G .  SEWBT AND F. N. WEEKS, v. ATLANTIC COAST REALTY 
CORIPAKY E~ AL. 

(Filed 14 September, 1021.) 

1. Statute  of Frauds-Actions-Contracts-Parol Agreements-Lands - 
Profits. 

A contract between the plaintiff and defendant that certain land was 
to be bid in a t  a sale, paid for by the defendant, and resold in lots for 
a division of profits, is not such an interest in the lands that mill re- 
quire a writing, etc., under our statnte of frauds, C.S. '388, but relates 
only to the profits upon the lands, and may be enforced as a valid agree- 
ment by parol. 

2. S a m s T r u s t s - P a r o l  Trusts.  
The English statute of frauds, requiring a written contract to establibh 

a trust in lands, was never adopted in this Stat[,, and a parol agreement 
that one of the parties should pay for certain ands, to be bid in a t  a 
sale, and held for a resale and a division of the profits between both of 
the parties, is valid, and is enforceable where one of them has :~ccord- 
ingly bid in the land. but has talien title to hilneelf. 

3. Sa~ne--Written Memoranda-Statutes. 
Our statnte, Rev. 978, providing that contracts to sell or comey lands 

shall be void unless some sufficient memorandum thereof be reduced to 
writing, appl i~s to those cases alone in which, as :L result of sale, exchange 
or some other form of bargaining, 1 convayance of land is contemplat~d 
from one of the contracting parties to the other; and not to contracts 
wherebg two persons agree to purchase lands, whether generally or as  a 
single venture, for the purpose of reselling it for the division of the 
profits. 

4. Same. 
Where a defendant, without plaintiff's knowledge, has breachpd his 

ralid parol agreement to purchase land for the use and benefit of the 
plaintiff and himself. to be afterwards sold for ,i division of the profits, 
and has taken title to himself alone., and has atsociated other and inno- 
cent purchasers to forestall the plaiutiff in the ~nforcement of the truut, 
the plaintiff may assert his right to recorer dam,lges for a breach of thc 
trust or contract, or in equity to follom any fund received by the defend- 
ant for the land. 

5. Same - Election - D a n l ~ g e s  - Specific Perforinance - Innocent Pur- 
chaser. 

Where the defendant has breached his valid parol agreement for the 
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purchase of land and a division of the profits upon a resale, and bas as- 
sociated others with him, the plaintiff may elect to sue for specific pel- 
formance, making tlic new associates parties, if they vere nut bonu fidc 
purchasers for raluc, ~rithont notice, and if they \rere, .o that lie cannot 
compel perfor~liaric~ [IF them, he mag recorer clamages for a breach of 
the contract, or a viol:itio~i of the trust. 

6. E:vidence-Trusts-Parol Trusts-Contracts-Parol Evidence. 
Held, in this case, the eridence mas sufficient to establish a valid par01 

agreement, or parol trust in the purchase of land for resale for a division 
of profits between the parties. 

7. Evide~lcsDemu~~rrr-Xonsuit .  
Upon appeal from the granting of defendant's inotioii to nonsuit or liib 

demurrer to the evidence, the latter must he construed most fa\orabl.v 
to the plaintiff, rejecting that to the contrary, and erery fact essential to 
the cause of action which it tends to prove, ~iiu-t be Mien as e~tahlisl~etl. 

APPEAL from Allen, J., a t  Spring Term, 1921, of PERQCI- 
MASS. (33) 

This case was here a t  a former term, and iq reported in 
180 N.C., a t  p. 51, to which we refer for a statement of the facts 
other than those to be found herein. The land was purchased a t  the 
sale thereof a t  public auction, and was bought in for the joint and 
equal benefit of the plaintiffs and the defendanti. and under the 
new or substitute contract, which was in parol, previously made. 
the land was to be sold under an option and tru-t deed, plaintiffs to 
receive one-half of the net proceeds of the <ale of real and personal 
property, and defendants the other half. :md the property Tvaq to be 
held by the parties for reqale; and, ~t was further provided that  the 
farm should be cu l t i~a ted  during the year 1919, all of ~vhich wa- to 
be done a t  the sole expense of the defendants and without any per- 
sonal obligation on the part of the plaintiff-, the land and crops. 
and other property, to ctand as security to the dcfcndante for any 
money so advanced or expmdctl by them for the joint hencfit of 
the parties, and in furthcrancc of their agreement. The profits from 
the whole transaction to be cqually divided between the parties. It 
is alleged that  defendant. failed to pcrform the contract on their 
part anti, instead thereof, that t l ~ e y  cntercd into 311 agreement ~ v ~ t l l  
other parties for the purpose of enabling them to relieve the~n-elrr -  
of the burden of paying all the expense.., as tlicy had contracted to 
do. Instead of paying the moncy due on the sale and to clo>e tlic 
option for the purchase of the land. which was held by 
plaintiffs, defendants united with other parties, whom they (36) 
thought could assist them in raising the funds to pay for 
the land and to defray the other expenses, and took the title to 
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them jointly, the purpose being to break their contract with plain- 
tiffs and to defeat or disregard their rights thereunder. 

The judge nonsuited the phintifls, and the? appealed. 

J .  8, M c S i d e r ,  Ehringhaus & Smal l ,  and .Ileeliins & M c J f u l l a ~  
for plaintiffs. 

Ayd l e t t  cf: S a x y e r ,  Smal l ,  J lacLean,  Bragau' & Rodman ,  Charles 
1.T7hedbee, and Thompson R. Wi l son  for defendc nts. 

WALKER, J . ,  after stating the case: When t le case was here br- 
fore, we did not consider the question as to tlhe statute of frauds, 
because there was no exception requiring us t c ~  do so. But in t h i ~  
zppeal there was a nonsuit, which niay have been granted upon the 
ground tha t  if there was a contract, as allegcd, i t  was not in writ- 
ing, and therefore defendant. wrre not bound by it, although the 
plaintiffs may hare  established it by their evidmce. We mill, there- 
fore, pass upon it, as the question i>  presented ~ n d  may arise again 
unless disposed of by us now. In  order to dec dc this question we 
must have a clear conception or understanding of the terms of the 
contract, and as there were tersely and lucidly stated by Judge 
Cranmer a t  the first trial of the case, we adopt what he said about 
them, though not literally. Plaintiffs contend, said he, that  they 
made a contract with defendants on 6 December, 1918, under which 
i t  was agreed tha t  the property be bought by them and licld for re- 
sale for the joint account of both plaintiff- and defendants, they to 
share equally in all the profits, and that the fann was to be operated 
for their joint account, and that  the profits from the farming were 
also to be divided equally; further, that all money necessary for t h ~  
purchase of the land and the operation of the farm was to bc furnished 
hy the defendants, and that plaintiffs were not t13  furnish any money 
whatever or to become in any way liable for any money for the 
purchase of the land or the farming operations. 

With this understanding of the salient features of the contract, 
we are of the opinion that  i t  is not within the anguage or bpirit of 
the statute of frauds, which prorides that all contracts to sell or 
convey lands, or any intereqt in or conccrnin~ them, shall be void, 
unless the contract, or some memorandum or note thereof, be put in 
writing and signed by the party to be charged tl~eren,ith, or by somc 
other person by him thereto lawfully authorii:cd. Rev. 976 (C.S. 
988). There is no such contract in t h i ~  case as i~ described in the 
statute. The plaintiffs have not contracted to sell or convey any 

land to the defendants, nor have the defendants agreed to 
(37) buy and pay for the same, nor vice versa. While the ques- 

tion was not con~idered in the opinion of thic: Court by 
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Justice Allen in the first appeal, tlic learned Justice thus referred to 
it when deciding as to the measure of damages: "In the first place, 
the plaintiffs are not asking to recover damages for breach of con- 
tract to convey land. If they had done so, anti the contract had been 
in writing, the rule l a d  down by Iiis Honor would have been tile 
true measure of damagcr, being one-half of the difference betnecn 
the option price and the market value of the land a t  the time of tlie 
breach, but being by parol, if one to convey the land, the btatute 
of frauds would be a complete defcnsc " S e z c b y  v. R e a l t y  Co . 180 
N.C. 51, a t  p. 53. He tlicn continues, and states the terms of the 
contract very succinctly ant3 c!enrly, a<  follow^: ' (The plaintift- arc 
asking to recover damage. for breach of n contract, by the tern- 
of which, as they allege, tlic defendanti agrced to furnish the liiollcy 
to take up the option, which eupircd on 1 J a n u u y ,  1919, and to kc11 
the land and pay the plaintiffs one-half tlie profits, less one-half 
the expences of sale, and to furnish the ~ i ~ o n c y  for the cultivation 
of tlie lands for tlie ycar 1919, under the nianagement of one of the 
plaintiffs, and to pay the plaintiff2 one-half the profits from the 
crops.'' The parties contracted with reference to the profit< to be 
realized upon a rcwlc of the land, and not n-lth the view of acquir- 
ing title to any part  of tlic land Thcy already had tlic title, and the 
land itself was to be held in t rui t ,  for the purpose of realizing tlie 
profits by another cale of it. 

The section of the Engli-11 statute of fraud. relating to declaia- 
tions of trust wnq never adopted in +his State, though cnacted In 
the same or siniilar form in some other .tat?. of the Union -\nd in 
this distinction will he foun~l tlic explanation of the minority tle- 
cisions in ~ u c h  other state. holding, in an :~ction to r a i v  and dcclalc 
n trust, tha t  tile statutcx of fraud. was app11cahlc in t h o v  caw< 
where, upon an agrecnient ri~nilitr to this, title to the landh had hwn 
taken in the name of one party who nrcngfully refused to cxecutc 
the agreement. The  majority view in all the <tat?$. however. i- that 
to an agreement of thik kind thr  statute of fraud3 has no applicn- 
tion. 25 R C.L., pp. ,595-6-7; Morqcrl t v S~no?cse.  7 Ann Cast.. 1140. 
In  the majority view of the courts such an agreement for the pur- 
chase of land for the piirnose of revile is reqnrded, not as a contract 
to sell or convey lands, hut as a contract of partncrqhip or a joint 
venture, as the cace may he, which contcniplatcs, not the trnn-fcr 
of any interest in lands from onc party to the contract to the othcr, 
but only a diviqion of profit\ upon a ~ C - R I P  of the lands 

I n  Morgart v. Smolrse. supm, 1,. 1141 tlic Court said: "It  h:t< 
been repeatedly held in different juriviiction. that an agreenlent hy 
two or more persons to huy land and cell it and share eithcr 
the profits or the profits and lo we^ con>titutes them partners 
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(38) for tha t  venture, and entitles either of them to an ac- 
counting in equity from the others of the joint transac- 

tions, . . . a verbal agreement being sufficient to constitute a 
partnership to  deal in lands, the statute of Erauds not being ap- 
plicable to such a contract." Parsons on Partnership (4  ed.), sec. 6 ;  
Lindley on Partnerships, 88, 89, arid other ca1:es cited. I n  the note 
in Morgart v. Smouse, supra, p. 1142, i t  is said: *'The widely ac- 
cepted rule is tha t  a partnership agreement between two or more 
persons tha t  they will become jointly interested in a speculation 
for buying and selling lands is not within the section of the statute 
of frauds providing that no estate or interest in lands shall be 
created, assigned, or declared unless by acts 01% operation of law, or 
by a deed of conveyance in writing." 

I n  this State, as stated above, and in effect,, the only statute re- 
quiring consideration is Rev. 976, providing t h ~ t  contracts to  sell or 
convey lands shall be void unless some sufficient memorandun1 
thereof be reduced to writing. The uniform construction of this 
statute is tha t  i t  has reference to those cases done  in which, as thc 
~ e s u l t  of sale, exchange or other form of bargaining, a conveyance 
of land is contemplated from one of the contracting parties to the 
other. B y  the uniform decisions of this Court, the statute has no 
application to those contracts whereby two persons agreed to pur- 
chase land, either generally or as a single venture, for the purpose 
of reselling the same a t  a profit and sharing the same between 
them. The reason for this is obviously that by such a contract no 
conveyance of land is intended between the parties to the contract 
forming the basis of the dispute. And where, consequently, such a 
contract has been entered into, and where one of the parties has 
thereafter taken the title to the  lands in his cwn name and wrong- 
fully refuses to execute the agreement, this Court has consistently 
held tha t  he holds the land as a trustee for the purposes of the 
joint agreement, and that an action to declare and enforce the 
trust  will lie, as will appear by the case of Rpeogden v. Gibson, 165 
N.C. 16, where the action was to declare and enforce a par01 trust, 
upon facts practically identical with those in this case. The Court 
held tha t  the action would lie, and that the ststute of frauds had no 
application, citing ample authority in this State to support the rul- 
ing. Because of its close 1ikene.s to this case is excuse for quoting 
liberally from it. 

I n  tha t  case the Court $aid, a t  pp 19 and 20: "While the defend- 
ant has not sold the land, so as to bring this case within the opern- 
tion of the principle just stated, he has, by hls agreement, charged 
i t  with a trust which equity will enforce, arid the statute, fortu- 
nately for fair  and honest dealing, is no protettion to him. Tha t  he 
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is morally bound to its performance will not be questioned, and he 
is legally required to fulfill his promise. The law, upon this phase 
of the matter, is equally well established. We cannot doubt 
for a nioment that  the agreement was tha t  the title to the (39) 
land s110uld be taken in the name of the plaintiff, or, at  
least, in the joint names of the parties, as the plaintiff was autho- 
rized to sell as well as to buy the jots, and everything necessary to 
carry out this purpose is implied. I t  surely was not intendcd tha t  
defendant should be able to block the execution of the agrccnlcnt 
by taking the title to himself and refusing to convey. But  even ~f 
it was the purpose tha t  he should hxvc the title to i t ,  the agree- 
ment was tha t  he should hold it for the joint benefit of himself and 
the plaintiff, and upon the faith of this promise he acquired thc 
title, and will not be permitted to hold i t  diqcharged of this obli- 
gation, but only in trust for the uqe- declared in the agreement. 
The further consideration for the promise waq tha t  the plaintiffs 
should contribute their skill and labor in securing thc property for 
the purpose of the joint entcrprisc. Thiq they have done fully and 
faithfully, and equity will not diqappoint their reagonable expecta- 
tion tha t  defendant would not take thc bcnrfit of this skill and 
labor and refuse to execute the trust and confidence reposed in 
him." In  the same case, p. 22, the Court said: "If TVC :hould per- 
mit defendant to profit by any quch betrayal of the trusC so im- 
plicitly and innocently repo,qcd in him, it would be not only in- 
equitable, but a reproach to the adminiqtration of juqtice." dnder -  
son v. Harrington, 163 N.C. 140. 

A comparison of the cited cace, B ~ o g d e r ~  v. Gzbson, supra, with 
the instant case will show a qtrong similarity of facts, and certainly 
a subgtantial one. In  both cases there wa,s an agreement tha t  de- 
fendant furnish the money to purchase the land-the title to be 
taken, in the cited case, either in the plaintiff1> name or the nainc. 
of both parties - and in both case? agsin the original omncr of 
the property conveyed the same, not according to the terms of thc 
agreement, but in the cited case, by the wrongful inducement of 
the defendant, to the defendant alone, and in the instant case, by 
the wrongful inducements of the defendant., to the defendants and 
other, perhaps, innocent, parties, so a.; practically to preclude an en- 
forcement of the trust. I n  neither race ~t-a. there such an execution 
of the agreement as to remove the bar of thc statute of frauds if 
otherwise applicable. So that  here the defcntlant.' contention, based 
upon the imaginary distinction, that  in the cited case the contract 
was executed, so far as i t  contemplated a conveyance of land, is 
untenable. The only conveyance of land contemplated by the con- 
tract sued on was the conveyance from Fleetwood to the corpora- 
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tion, which plaintiffs and defendants agreed to form, and of which 
the defendants were to hold all the stock a. security until their 
scheme or project was fully consummated. Fleetwood's contract with 
the plaintiffs to convey the land was evidenced by a written option, 

and Fleetwood, furthermore, is not a party to this suit. By 
(40) the wrongful Inducement of the defenriants, Fleetwood has, 

as did the vendor in Brogdcn v. Gitlson, supra, conveyed 
the lands to the defendants and their associntcs, in violation of the 
agreement and plaintiffs' equitable rights thereunder. It cannot be 
contended tha t  the defendants, who, if they had taken title to the 
iands in themselves alone, would have been charged with a trust 
in plaintiffs' favor, can, by the ingenious and wrongful method of 
associating other, perhaps innocent, parties in the acquisition of the 
title, bar the plaintiffs of all relief. If the lands in defendants' hands, 
a s  is well established, would be chargeable with a truqt in plaintiffs' 
favor, i t  is because the agreement b e t w e n  pl~.~ntiffs and defendant. 
was a valid agreement, unaffected by the statute of frauds. 

Tha t  this contract is not within the 5tatu.e of frauds is strik- 
ingly illustrated by Michnel v. Foil, 100 S .C.  178. where it was held 
by this Court tha t  an agreement, ~ n a d e  s t  t h  time of the sale of 
land, and as an inducement thereto, that if (I certain mineral in- 
terebt thereon TWLS sold in the grantor's lifetime he was to have one- 
llalf of the price, is not a contract for an interest in land. See, also, 
Houston v. Sledge, 101 S.C. 640; Ambrose v.  Ambrose, 19 S.E. Rep. 
(Ga.) 980. And still more to the point is Trozcbridqe v. Wetherbee, 
11 Allen (Mass.) 361, cited and approved in JIichael v. Foil, supra, 
~vhere  i t  was held that  a parol promise to pay to another a portion 
of the profits made by a promi~or  on the purchase and sale of real 
estate, is not within the statute of frauds, and may be proved by 
parol. See, also, Sherrill v. Hngan, 92 N.C. 345. 

If the agreement mas a valid one, and the defendants have not 
only wrongfully breached it,, but sought to thwart or forestall the 
!)laintiffs in the enforcement of the trust by the association wit11 
them of other innocent and bona fide purcl-asers for value. and 
without notice of the trust, then it follows, both in reason and upon 
authority, that  the plaintiffs may properly aqsrrt their right through 
the medium of this action to recover damages, for a breach of the 
trust  or the contract, or to  follow the fund they have received for 
the land. Ledford v. Emerson, 140 N.C. 288; 6 Anno. Cas., p. 107, 
and cases cited; Owen v. Meroney. 136 N.C. 475; 1 Ann. Cas. 834; 
ATewby v. Harrell, 99 N.C. 149, and eqpecially Campbell v. Ever- 
Itart, 139 N.C. 503; May v. LeClaire, 11 Wallrice (1T.S.) 217 (20 L. 
Ed. 50). 

Plaintiffs have an election of remedies. Thev may sue for specific 
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performance, which would require that the new associates of Fer- 
re11 be made parties, qo that  it might be determined whether they 
are purchasers borza fide and for value, and without notice of plain- 
tiffs' equity. If they were not, they would he bound by the origlnal 
contract between plaintiffs and defendants, and lf  they were, de- 
fendants would be liable to a money judgment in heu of 
plaintiffs' right to specific performance which they had lost (41) 
by defendants' wrongful a r t ;  and, second, plaintiffs could 
waive their right to specific perforillancc and recover damagt. for 
a breach of the contract, or a violation of the trust, which they 11a1.e 
chosen to do in this action. 39 Cyc. 572; Seynrow v. Freer, 8 Wal- 
lace (U.S.) 202 (19 L. Ed 306) ; T a ~ l l o r  1). R e n l z a ~ ,  5 Howard (C.S.)  
233 (12 L. Ed 130). But there is no contention about plaintiffs' 
right to recover, as we understand it, if the contract is valid, and 
there was evidence to show that  it was made hetmen the partie. RS 

alleged. There was clearly a con.ideration to support it. 
This brings us to the .econd propoqition, a.: to the sufficiency of 

the evidence to show the contract. lye  have examined the same care- 
fully, and conclude that  thcre wai ,  ac: least, some evidence which 
should have been submitted to the jury. Thc teqtimony of the n-it- 
neeses, Newby and Week-, correspond. with the allegation. of thc 
complaint, and, if accepted by the jury as true, entitled plaintiffs to 
their verdict. It would be of little value In tlie discu.qion to recite 
their testimony here, the only cluedion being whether there wa.: any 
evidence as to the contract alleged in tlie complaint Both Sewby 
and Weeks gave testimony to the effect that  the contract, as alleged, 
was entered into and that defrndant* had failed to comply x-it11 it 
The plaintiffq, in their bnef, iniist that the lenrncd judge, who pre- 
sided a t  the trial, decided the c a v  and ordered tlie nonwit upon 
the ground tha t  a recovery uTa< barred by the statute of fraud.. 
We have disposed of this plea. 

On a motion by the tkfendant for a n o n w t  under the  statute. 
or on a demurrer to the rvidencc. the lattcr must be construed n1o.t 
favorably to the plaintiff, and every fact cqqcntial to the c n u v  of 
action, which it tend- to prove mu-t be taken as established. and 
plaintiff also is entitled to the moqt favorable inference. deducihlc 
iherefrom, conqidering only qo much of the c~ idence  as i q  favorable 
to the plaintiff and rejecting tha t  ~ h i c h  i. unfavorable. Stkes v. 
Life Ins. Co., 144 N.C. 626; Ilfc@.rskill 1 ,  Tt'alker 145 N.C 252; 
Cotton v. R. R., 149 N.C. 227; Tho~tzpson v. R. R . i b  , 155: 3Jortotl 
v. Lumber Co., 152 N.C 54; W e s t  v Tanninq C o ,  154 N C  44. 
This rule prevails generally in other juricrlictions. Pznson v. Rai l -  
way Co., 85 S.C. 355. Applied to this caw the evidence is, in law, 
fullv sufficient to establish plaintiffs' cause of wtion if taken to be 
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true, as i t  should be. It makes no difference il' there are discrepan- 
cies in it, or inconsistencies, or even contradictions, as the jury 
must determine which part is true and not the court. 

But, whichever way we take it, there was error in nonsuiting the 
plaintiffs, and there must be a new tria,l so thltt the jury may pass 
upon the facts. 

New trial. 

Cited: Improvement Co. v. Brewer, 183 N.C. 249; May 2). 
Menzies, 184 N.C. 153; Newby v. Realty Co., 184 N.C. 617; Smith 
v. Coach Line, 191 N.C. 591; S. v. Gibson, 193 N.C. 489; Leftwich 
21. Franks, 198 N.C. 292; Bauconz v. Bank, 203 X.C. 828; Lincoln 
v. R. R., 207 N.C. 788; Dozier v. Wood, 208 N.C. 416; Fox v. Army 
Store, 215 N.C. 191; Peele v. LeRoy, 222 N.C. 126; Creech v. 
Greech, 222 N.C. 663; Gregory v. Ins. Co., 223 N.C. 128; Pappas v.  
Crist, 223 hT.C. 267; Embler v. Embler, 224 N.C. 815. 

(Filed 14 September, 1921.) 

1. Appeal a n d  E r r o r  - Objections a n d  Exceptions -- Assignment of E r r o r  
-Record. 

An exception taken for the first time in the appellant's assignment of 
error will not be considered on appeal, except a.3 to  the charge of the 
court, etc., C.S. 590(2),  it being required that it al)pear in the record that 
it had been duly and properly taken. 

2. SanieJIotions-Sons~iit-EVidel1ce-Divolsce. 
Where the husband appeals from :I jndqment in favor of his wife, in 

her action for an absolute divorce, because of his separation from her for 
fire years, under C.S. 1659(4), amended by Public Laws of 1921, ch. 63, 
and assigns error only in the court's refusing his motion to nonsuit upon 
the ericlence on the ground that he was insane for a part of the time, it 
is necessar7, so that we may pass upon its sufficiency, that the evidence 
should appear in the record and not in the assigninent merely. 

APPEAL by defendant from Allen, J., a t  the July Term, 1921, of 
WASHINGTON. 

This is an action for divorce a vinculo, upon the ground that  the 
parties have lived separate and apart from each other for five years 
before the commencement of this action, and was brought under the 
provisions of Public Laws of 1921, ch. 63. Plaintiff had previously 
obtained a decree for divorce from bed and board. Upon the find- 
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ings of the jury, .judgment was entered for the plaintiff granting 
her an absolute divorce. The defendant being insane, appeared by 
guardian ad litem, who appealed from the judgment, and the only 
exception is that  the court refused to nonsuit the plaintiff, i t  being 
stated in the exception that i t  appeared from the evidence tha t  de- 
fendant had been an inmate of the State Hospital a part  of the stat- 
utory period of five years. 

TY. L. Whitley for plaintifl. 
N o  brief filed b y  defendant. 

WALKER, J., after stating the case: The evidence is not in the 
record, and therefore we are unable to determine whether the insan- 
i ty so appeared or not, and besides we should know a t  least the sub- 
stance of the evidence in order to pass upon its legal sufficiency. TJTe 
have often held tha t  the ground of exception must appear in the 
record, and not only in the exception or assignment of error itself, 
which is the case here. S ,  v. Jones (a t  this term),  citing Wilson v. 
Wilson, 174 N.C. 755; I n  re Smith's Will ,  163 N.C. 466;  Todd v. 
Jlackie, 160 N.C. 352; Allred v. Kirkman, ib., 392; Worley 
v. Logging Co., 157 N.C. 490. Those cases apply directly to (43) 
the exception taken in this case, for upon such a motion 
as  one for a nonsuit me must see what appears in the evidence so 
that  we may adjudge for ourselvec w h ~ t h e r  the motion was well 
based. Besides, even the exception does not state from whose evl- 
dence the alleged fact appeared, and if from the defendant's alone, 
the motion was properly overruled. We accept the evidence a i  true, 
upon such a motion, and view it in the light most favorable to the 
plaintiff, rejecting so much as is unfavorable to hcr, because thc 
jury might do that  very thing if the case were submitted to them. 
Jforton v. Lumber Co.. 152 N.C. 54;  Wes t  v. Tanning Co., 154 K.C. 
44, The court on a motion for nonsuit can only consider the plain- 
tiff's evidence and so much of the defendant's as is favorable to him 
or supports his case. Shives v. Eno Cotton Mills, 151 N.C. 290: 
Brittain v. Westhall, 135 N.C. 492; Daniel v .  R. R., 136 N.C. 517; 
Biles v .  R. R., 139 N.C. 528. Defendant, as is attempted here, can- 
not state evidence in his exception, not appearing in the case, and 
then demur to i t  or ask for a nonsuit, or a dismissal of the case. 

But  if we should consider the verdict, though this is not per- 
missible, the same result would follow. We get no more definite in- 
formation from i t  than we do from the motion for a nonsuit or f r o n ~  
the other parts of the record. It finds tha t  the defendant is now (at  
the time of the trial) an inmate of the asylum, but there is nothing 
in the verdict to show how long he has been there or when he first 
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became insane, or whether he has been continuously insane; and, if 
so, during what length of time. The record is entirely devoid of 
such information as we should have to decide Ihe question intended 
to be presented, but which is not properly raised. We must, there- 
fore, refuse to reverse the judgment and grant :i new trial. 

If the plaintiff had asked us to do so, we would have dismissed 
the appeal for want of a brief for the defendant (174 N.C. 837, Rule 
34), but she did not do so, and we hare  considered the case on its 
legal merits. 

No error. 

Cited: Woodruff v. Woodruff, 215 N.C. 688. 

(Filed 21 Sel~tember, 1921.) 

1. Habeas Corpus - Parent and Child - Courts -- Juvenile Courts-Su- 
perior Courts-Ji~rlsdictio~~. 

The Juvenile Court act, '2.8. 5039 ct scq.. gives esc1ui;ive o~iqil lnl  juris- 
diction to the Superior Court where the custody nf a child less than six- 
teen years of age is in question, and establmhes the juvenile courts as  
sel~arate,  tliough not necessarily independent parts of the Superior Courts 
for the adniinistratioii of the act, and makes the clerks of the Superior 
Courts judges of the juvenile courts. 

2. Saine-.ll)l)cal. 
The Juveuile Court Act, C.S. 5030 et scq., proiides in a later .ection 

tha t  tlie term "court." when used w ~ t h o u t  modific~tion, shall refer to the 
juvenile conrt, autl gravities for a n  appeal from any judqnent of that  
rourt  to the Superior Court. 

3. 8it1nc-Revie\r-tsul,erior Court. 
Where the Superior Court judge llns referred : l~roceeding brought by 
liushancl in tha t  colirt for  the cnstody of his child, less than sixteen 

yearF: of nqe, and the matter colileq nu appeal to tlie Superior Court again, 
the valid it^ of the order sending or trnnsferrinq the  petition to the jn- 
renile court fur  original inrestigntioi: does not lwsen t  a controlling clues- 
tion. or affect the jurisdiction of the. Supprior Court 011 the appeal, for 
thereon the jadge thereof has ample antllority to  hear the case, either 
becauqe i t  was  properly instituted in the first inctance or by virtue of the 
appeal. C.S. 3030 ct scq. 

4. Habeas Corpus-Xppcal and Error-Findings-;Evidence. 
Where the proceedings for tlie cl~stody of n child under sixteen years 

has been transferred to the jnrenile court. and vomes again to the  S n  
perior Court judge on appeal, the judge of the lat ter  court has authority 
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~ I I  review the findings of fact and the judgment of the fo~rne r  c o u ~ t ,  nlider 
the .nl)tLr\ isioli and control g i ~  en hill1 by the statute, C.S. 5039 ct A ( ~ I  . 
nnd 1~1'. fintliacs upon coiilgetent c.\ itlente arcb c.t~nclu*i~ c t n nl~l~etl l  to  t l ~ e  
Supreme Court. 

-APPEAL by petitioner froin d l l e n ,  J. ,  a t  chambers, 4 March, 1921, 
from BEAUFORT. 

This is a petition for a writ of habeas corpus to deter- 
nlinc the right to the custody of a child fifteen months of (43) 
age. 

The petition mas filed before one of the judges of the Superior 
Court, who transferred the same to the juvenile court. The judge of 
the juvenile court heard the affidavits and evidence, and made his 
finding6 of fact and adjudged that the prtitioncr, ~ h o  is the father 
of the child, mas entitled to her custody. 

The responclcnts, ~ 1 1 0  are the maternal grandparents of the  
child, appealed to tlic judge of the Superior Court, n h o  11r:trd thc 
evidence and affidavits and reversed the findings and order of t h ~  
clerk, and adjudged that the respondent.: werp entitled to the cu- 
tody of the child. 

The following are the facts found hy his Honor, and his order 
thereon : 

"1. Tha t  the petitioner, R. H. 1I:lmilton. in Kovember, 1917. 
married Aleen Davis, daugl~tcr of rwpondentq, George D. Davlr 
and Bettie Davis. against tlie will of hcr ~m-ente ,  and tha t  in tlie 
fall of 1918 the infant, Rovi Grav Hamilton n.aq born. Tha t  in 
January, 1919, the said Aleen Hamilton contracted influenza and in 
February, 1919, was carried, a t  hcr request, by the .aid R. H. Ham- 
ilton, her husband, to the home of rcyondentq, the father and nlother 
of Aleen Hamilton, nliere she and her child, Rosa Gray Hamilton. 
then four months of age, remained, the said Aleen Hamilton con- 
tinuing in poor health and requiring care and medical attention 
Tha t  f o l l o ~ i n g  influenza, and as a consequence thereof, the said 
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Aleen Hamilton developed tuberculosis, and on 26 December, 1919, 
died a t  the home of her parents. 

"2. T h a t  during the time the said Aleen Hamilton and her in- 
fan t  child, Rosa Gray Hamilton, were a t  the home of her parents, 
the respondents herein, the said It. H .  Hamilton, petitioner, fur- 
nished nothing for the support and maintenanl:e, medicine, or nled- 
ical attention of said Aleen Hamilton or the infant child, with the 
exception of one bottle of Wampoles Cod Liver Oil and a small 
quantity of fresh meat, both of which were furnished in February, 
1919, notwithstanding the request of said Ahen Hamilton of her 
husband, the said R.  H .  Hamilton, tha t  he contribute to the sup- 
port of her and their child, nor did he visit them after February, 
nor show the personal attention which indicated any interest in 
them and their welfare, living a t  the time not more than one mile 
away, and tha t  his conduct and attitude during the year 1919 con- 
stituted an  abandonment of his wife and child. 

"3. T h a t  on 6 August, 1919, the said A1e.n Hamilton, wife of 
petitioner, realizing tha t  she could not live, made her last will and 
testament, which mas prepared by her, in her own handwriting and 
without suggestion or influence from others, wherein she directec! 
tha t  her child, Rosa Gray Hamilton be left in the care, cuetody. 

and jurisdiction of George Davis and Bettie D a v i ~ ,  the 
(46) respondents, during their lifetime, a r d  a t  their death to 

her sister, Ina  Davis, which is set out in the record. 
"4. Tha t  during the entire time from Febmary, 1919, until the 

death of Aleen Hamilton, respondents George D .  Davis and Bettie 
Davis provided for and supported the said aleen Hamilton, pro- 
viding for her medical attention and medicine, and paying all of her 
funeral expenses, except $25 on a coffin. upon which the respondents 
paid $75 and the petitioner paid $25. 

( '5.  That  the respondents rent a comfortable home in the town 
of Pantego, have educated all of their children in the Pantego High 
School, their two daughters having held certificr*tes as teachers: that  
respondents are members of the Christian Chu~cl i  and are people of 
good character and able to provide for the tuition and education of 
the said infant child, Rosa Gray Hamilton. 

"6. T h a t  the said Rosa Gray Hamilton is afflicted with spinal 
trouble, requiring the treatment of a specialist and respondents are 
ready, able and willing to provide this treatment for the child, and 
have frequently offered and endeavored to do so since this cause has 
been pending. 

('7. That  the petitioner, R.  H. Hamilton. is thirty-five years of 
age, has no property and is unthrifty, and should said infant child 
be awarded to him i t  will be in effect awarding her to the cu-tody 
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of his father and mother, a t  whose home he lives, while if the cus- 
tody of the child is left with George D.  Davis and Bettie Davis, 
the parents of the dead mother, she would have the advantage not 
only of the care of her maternal grandmother and grandfather, but> 
also of the sister of the dead mother, Ina Davis, whom the court 
finds to be a young woman of character, refinement and education, 
and whose influence will be an advantage to said infant in her up- 
bringing. 

"8. That  the petitioner, R. H.  Hamilton, is not a fit, suitable 
or proper person to have the care and custody of this infant girl 
child, not a little more than two years of age, and that the best 
interest and welfare of the said child will be subserved by leaving 
her in the custody and care of respondents, and it  is so ordered. The 
order of the clerk is reversed." 

From this judgment, awarding the custody of the child to the re- 
spondents, the petitioner appealed. 

W a r d  & Grimes, and Smal l ,  M a c L e a n ,  Bragazc & R o d m a n  for 
respondents. 

T o o l y  & M c M u l l a n  for petitioner. 

STACY, J. The Juvenile Court Act (C.S. 5039 e t  seq.) provides 
that  the Superior Courts shall have exclusive original jurisdiction 
of any case of a child lees than sixteen years of age "whose 
custody is subject to controversy." By this same law ju- (47) 
venile courts are established as separate parts of the Su- 
perior Courts for the administration of the act, and the clerk of the 
Superior Court of each county is made the judge of the Juvenile 
Court. 

It is also provided in a later section that  the term "Court," when 
used without modification, shall refer to the Juvenile Court, and 
that  an appeal may be taken from any judgment or order of the 
Juvenile Court to the Superior Court. 

It thus appears that  the act confers jurisdiction upon the Su- 
perior Courts, and that the Juvenile Courts, as separate parts (but 
not necessarily as independent parts) of the Superior Courts of the 
district, have been created and organized for the administration of 
the law and for the hearing of matters and causes arising there- 
under. S. v. Cobte, 181 N.C. 554. 

Again, in S. v. Burnett, 179 N.C. 740, it was held that  the act 
"creates no limitations on the jurisdiction of the Superior Court,s 
in these cases which, under the first sections of the act and by virtue 
of its powers, as a court of general jurisdiction administering both 
law and equity, may always, on proper application and appropriate 
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writ, make inquiry and investigations into the status and condi- 
tions of children disposed of under the statut,e, and make such 
orders and decrees therein as the right and justice of the case may 
require." This supervision and oversight of the Superior Courts, of 
course, should be exercised in an orderly way by appeal from the 
Juvenile Court, where such is provided by the statute, and other- 
wise by appropriate writ, where no appeal is available. 

Assuming this to be the proper interpretation of the law, we need 
not consider the regularity of the order transferring or sending the 
petition to the Juvenile Court for original inves1;igation. This could 
have no effect upon the jurisdiction of' the Superior Court, nor would 
i t  make any material difference, for when the matter again reached 
the judge of the Superior Court he had ample authority to hear the 
case, either because i t  was properly instituted in the first instance, 
or by virtue of the appeal from the Juvenile Court. Therefore, view- 
ing i t  in any light, the case was competently before the Superior 
Court in the last instance for final adjudication. 

His Honor also had authority to review the findings of fact and 
judgment of the clerk, which were under the supcwision and control 
of the Superior Court. Mills v. -VcDaniel, 161 N C. 112. 

The findings of fact made by the judge of Lhe Superior Court, 
found as they are upon competent evidence, are also conclusive on 

us (Stokes v. Cogdell, 153 N.C. 181), and we must there- 
(48) fore base our judgment upon his findings, which amply 

sustain his order. 
We recognize fully the principle that prima facie the parent has 

the right to the custody of his child in preference to others, but that  
this right is not an absolute one and must yield when the best in- 
terest of the child requires it  (In re Warren, 178 N.C. 43), and his 
Honor has found as a fact that  the petitioner "iz not a fit, suitable 
or proper person to have the care and custody of this infant girl, 
and that  the best interest and welfare of the child will be sub- 
served by leaving her in the custody and care of the respondents." 
He  also finds that  the child is afflicted in an unulsual way by spinal 
trouble, requiring the treatment of a specialist, and tha t  the re- 
spondents are ready, able and willing to provide this treatment for 
the child, and have frequently offered and endea~ored to do so, and 
tha t  the petitioner has practically abandoned his family prior to the 
death of his wife. 

Upon the record the judgment of the Superior Court must be 
sustained. 

Affirmed. 
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WALKER, J., dissents because the court did not have the req- 
uisite jurisdiction under the Juvenile Court statute, and further 
because if it had such jurisdiction there was not any evidence that  
justified the findings as to fact and law, or which should deprive 
the father of, or impair his preferential right to, the cusrody of his 
child. One of the most important and essential facts was not found 
by the court below, and the failure of the father to visit his wife 
and child, if there was such a failure, is fully explained by the tes- 
timony, which shows that  i t  was not the father's fault, but the fault 
of those who now seek to  retain the custody of the child. The right 
of the father, in my opinion, should be upheld upon the principle 
so often applied by us in such cases, when the father's natural right 
was recognized and enforced. Sewsome v. Bunch, 144 N.C. 15. I n  
tha t  case, a t  page 18, this Court said, and it is strikingly applicable 
to the facts in this appeal: "While the Court, in the exercise of a 
sound discretion, may order the child into the custody of some other 
person other than the father, when the facts and rircmwtances jus- 
tify such a disposition of the child, we do not think that  any such 
case is presented in this record as should induce us to adopt that 
course and except this case from the general rule. The father has 
done nothing by which he has incurred a forfeiture of his right to 
the custody of his offspring. There is no room for the exercise even 
of a sound discretion in favor of the grandparents who have posses- 
sion of the child. Speaking for himself, and not committing the 
Court to his view, the writer of this opinion would hesitate to re- 
move the child from its present custody, if the law mere 
more elastic and we were vested with a larger discretion (49) 
than is given by the law; but we must follow the precedents 
and the general principles of justice established by them, though 
the result may be contrary to what we may consider as the real 
merits of the particular c a v ,  and tliougli by thc facts, even as found 
by the court, our sympathies may be enlisted in bchalf of the grand- 
parents. The insistence upon his strict right under the circumstances 
may not be very creditable to the petitioner, yet the lam is inexor- 
able in such a case, and cannot be made to yield in deference to a 
mere sentiment or to a tender regard for the feeling of one of the 
parties; nor are we permitted to  exercise an arbitrary discretion." 
The Sewsome case has been frequently approved and affirmed. I n  
re Jones, 153 N.C. 312; I n  re Tzir?~er, 1.51 X.C. 474; I n  re Fain, 
172 K.C. 790; Houtell v. Solonzon, 167 N.C. 588; Brickell v. Hines, 
179 N.C. 254, where the cases are collected. See, also, Latham v. 
Ellis, 116 N.C. 30. 

The mother of this child is dead. The father is able to take care 
of the child, and if the evidence is a t  all credible, is better able to 
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do so than those to whom its custody has be~:n awarded. It has 
been said by this Court in the cases above cited, that  the parent has 
the preferred right of custody and for cogent reaiions, and in Brickell 
v. Hines, supra, by Justice Hoke, that  '(this right, being a natural 
and substantive one, may not be lightly denied or interfered with 
by action of the courts." It is true, as we have often held, that  the 
welfare of the child deserves and should have consideration, but the 
Court should proceed cautiously and not depri~re the father of his 
right, except upon clear and strong evidence, which is not present 
in this case. 

Cited: I n  re Blake, 184 N.C. 281; I n  re Martin, 185 N.C. 475; 
Clegg v. Clegg, 186 N.C. 34; I n  re Coston, 187 N.C. 511; I n  re Ten- 
Hoopen, 202 N.C. 225; I n  re Bailey, 203 N.C. 3138; Tyner v. Tyner, 
206 N.C. 779; Winner v. Brice, 212 N.C. 299; Bradfield v. Brad- 
field, 222 N.C. 750; In  re Prevatt, 223 N.C. 835; I n  re McGraw, 
228 N.C. 47; Lightner v. Boone, 228 N.C. 201; S. v. Hedgebeth, 228 
N.C. 268; Bryant v. Bryant, 228 N.C. 290; Phlpps v. Vannoy, 229 
N.C. 633; I n  re Blalock, 233 N.C. 506. 

IN RE L. E. FOUNTAIN, COXTEMPT PRO~EEDIXQS. 

(Filed 21 September, 1921.) 

1. Appeal and  Error--Contempt of C o u r t F i n d i n g c ; .  
Where the appellant has been adjudged guilty of contempt in the pro- 

ceedings before the judge in the Superior Court, upon proper findings 
supported by evidence, the findings w e  not reviewablc- in the Supreme 
Court on appeal. 

2. Same-Jurors-Abusive Languag~Evidence--Statutes. 
Upon appeal to the Supreme Court from an adjudication of guilty in 

proceedings "as for contempt," C.S. 984, evidence ,:hat the appellant had 
approached a juror on the streets, not in the immediate presence of the 
court, after the jury in the case had been discharged but during the term, 
and had abused the juror and the others who had rendered a verdict 
against him, cursing them, and using threatening gestures to the juror, 
and putting him in fear, is sufficient to sustain the findings of the trial 
judge that such conduct tended to impede and hinder the proceedings of 
the court, and impair the respect due thereto and the authority thereof, 
and the conviction based thereon. 

3. Contempt of Court-Acts and Conduct-Intent rs t o  Effect-Purging 
f rom Contempt. 

Where the conduct of the respondent, proven or admitted, is in itself a 
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contempt of court, he may not purge himself of the contempt, by denying 
his intention to show it. 

4. Contempt of C0urt-Tllreats-~4ssalllts-Eridence. 
Where, in proceedings a s  for contempt of court, there is relevant and 

pertinent evidence tha t  the respondent had put a juror in fear by his act; 
and conduct, it is sufficient on appeal to surtuin a finding of aas:iult b j  
the Superior Court judge. 

5. Appeal and Error-Contempt of Court-Habeas Corpus-Certiorari. 
I l e ld ,  in this case, the respondent, found guilty of coriten~pt of court, 

~ v a s  entitled to al~lrenl: but if it were other~vise, ant1 if his sentencc were 
excessive o r  the jurisdiction do~tbtful, his relnedy n-as b~ hubcub cot,pus 
proceedings and a ccr.ti.o,ari, if necesarS. 

APPEAL from Calvert, J., a t  April Term, 1921, from 
EDGECOMBE, in proceedings for indirect contempt under (50) 
C.S. 984, i. e.,  conduct tending to impede and impair the 
respect and authority of the court, but not con~mitted in its irn- 
mediate presence. 

The judge finds as facts that  a t  November Term, 1921, of said 
county the case of "L. E .  Fountain against Calvin Jones" was called 
ior trial on Thursday of the first week (it being a two weeks term). 
and the verdict was rendered on the following day that  Raeford 
Liles was a talis juror, and after the verdict had been returned he 
was discharged from further service as a juror; that about an hour 
or two after the return of the verdict in said cause and after said 
talis juror had been discharged from further service, he was met 
on the street by the plaintiff in the action, L. E. Fountain, "who 
accosted him, using abusive and insulting language towards him, 
and the other jurors in the case because of the verdict they had 
rendered, and committed an assault upon the said Liles." The mat- 
ter was brought to the attention of the court during that  term, who 
thereupon issued a rule against the said Fountain, which was not 
served because of his absence from town until after the said court 
had adjourned for the term, and was continued by reason of such 
failure. The March Term was a criminal term and this matter was 
not reached, but a t  the April Term it  was called up and a new rule 
to show cause was issued by the judge holding that  term, requiring 
the respondent to appear to answer the rule, which he did in person 
and by counsel, and "Upon the hearing then had the court 
makes these further findings of fact: About an hour or (51) 
tm.0 after court adjourned for the day on which a verdict 
was rendered the respondent (L. E. Fountain) accosted the said 
Raeford Liles, using abusive and insulting language towards him, 
and of and concerning him and the other jurors in the case, and 
committed an assault upon him, the said Liles, and that  this talis 
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juror, Liles, tha t  same afternoon informed one Daniel Harris, who 
was then a regular juror, and served as  such the following day t h a t  
the acts and conduct of the said respondent L. E. Fountain did tend 
to impede and impair the respect and authority for the proceedings 
of the court, and the court finds tha t  the respondent has been guilty 
of contempt of the court, and so adjudges L. E. Fountain, respond- 
ent, to be in contempt of court, and adjudges th:tt he pay a fine of 
$100 and the costs of this proceeding. "THOMAS H.  CALVERT, 

",Judge Presiding." 
The respondent excepted to t,he foregoing fixlings of fact and 

the judgment of the court. 

Attorneg-General and Erank Nash, Assistanc Attorney-General, 
for the State. 

G. M. T. Fountain & Son for respondent. 

CLARK, C.J. This is a proceeding for indirect contempt, under 
C.S. 984, by conduct in~peding and impairing the respect due to, 
and the authority of, the court, by abusing and assaulting a juror. 
Such conduct occurred during the term of the court, but not in the 
immediate presence of the court. 

The Court held I n  re Gorham, 129 N.C. 485, that in a proceed- 
ing as for contempt in attempting to influence a juror, the findings 
of fact by the trial judge, if there is any evidence, cannot be re- 
viewed on appeal, and that  the respondent can purge himself only 
where the intention is the gravamen of the offensc~. Ralcer v. Cordon, 
86 N.C. 116. Here there is evidence, and the offense was in the act 
and not in the intention. 

I n  this case, moreover, there was slight divergence between the 
evidence for the State and the respondent, and there was ample 
evidence to justify the findings of fact by the court. While the re- 
spondent denies attempting to strike the juror Liles, he does not 
deny the abusive and threatening language as to him and the other 
jurors on account of the verdict thev rendered against him. Said 
juror testified tha t  when the respondent upon the recess of the 
court met him and began cursing and abusing him and the rest of 

the jury who had sat  on the case, using profane and vile 
(52) expressions, tha t  he started to walk away from said Foun- 

tain, but the latter continued to walk beside him, cursing 
and abusing him and all members of the jury, and repeatedly raised 
his hand and shook i t  in his face, continuing to threaten and abuse 
both affiant and all other members of the jury, talking in an angry 
and vehement manner and threatening him so tha t  affiant had to  
walk away from him, being an old man 70 years of age, to avoid a 
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battery upon him, and walked into the lot of an adjacent stables to 
avoid personal encounter and fisticuff, as he thought the said Foun- 
tain was going to strike him, and he was actually put in fear, and 
tha t  this was before the court had adjourned for tlic term, and about 
two hours after the affiant had been discharged as a juror. There 
was also an  affidavit by the deputy sheriff that  he was unable a t  
tha t  term of the court to serve the rule upon eaid Fountain, though 
his residence and place of business was in Tarhoro, he fibcenting 
himself from the county for the purpose of avoiding said officer or 
keeping himself concealed to prevent service of said rule upon him. 
On an appeal in such proceedings from an inferior court, thc find- 
ings of fact are reviewable, but i t  is otherwise when the appeal is 
from the Superior Court. In  re Deuton, 105 N.C. 62. 

The respondent does not deny the use of abusire language, a s  
stated by the juror as above, and says that he might have used 
gestures and raised his hand, but tha t  he did not illtend to assault 
him or put  him in fear, and asserts he left t0n.n upon business. 

I n  re Hampton, 63 X.C. 13, where the defendant in striking dis- 
tance of the prosecutor, his arm being bent but not drawn back, 
said to the prosecutor, "I have a great nlind to hit you." lT71lere- 
upon the prosecutor walked aTTay. It was held tha t  the defendant 
was guilty of an assault. 

But  i t  was not necessary, indeed, that  there should have been a 
battery upon the juror. This is not an indictment for such battery. 
It is sufficient if the juror was called in question in the ninnner above 
stated for the discharge of his official duty in rendering his verdict, 
for the court properly held tha t  such conduct tended "to impede 
and hinder the proceedings of the court, and to impair the respect 
and authority for the proceedings of the court" and adjudged that, 
the respondent had been guilty of contempt of the court. C.S. 984. 

The defendant contends that he has purged himself of contempt 
by denying his intention to show contempt for the court. The ques- 
tion is not whether the respondent intended to ehow his contempt 
of the court, but whether he intentionally did the acts which were a 
contempt of the court. I n  re Parker, 177 N.C. 467. 

The adjustment of differences between parties or the inveetiga- 
tion of conduct forbidden by lam bv legal tribunals, instead of by 
personal strength, marks the line between civilized govern- 
ment and barbarism. When the tribunals established for (53) 
tha t  purpose have investigated the matter a t  issue, or are 
investigating it, their action is to be respected and obeyed and is 
subject to  review only in the method provided by law. 

In  Ex parte McCovn, 139 N.C. 95, there was a personal attack 
upon a judge during the recess of the court and before i t  had ac- 
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tually adjourned, though the case on account of which the judge was 
attacked had been finally disposed of, and the court held that Mc- 
Cown was in contempt; that  the right of the (court to be protected 
in the discharge of its duty an inherent power 3f which i t  could not 
be deprived, for the Constitution, Art. IV, sec. 12, provides: "The 
General Assembly shall have no power to  deprive the Judicial De- 
partment of any power or jurisdiction which rightfully pertains to 
i t  as a coordinate department of the governmerlt." It is a most es- 
sential power rightfully pertaining to the Judicial Department that 
those administering it, whether judges or jurcrs, shall not be as- 
saulted or intimidated by violent and threatening conduct from the 
untrammeled discharge of their duties, and this is as essential in 
regard to  jurors, who are a part of the court, as i t  is to the judges. 

There would be small assurance of the impaitial and fearless ad- 
ministration of justice if the judges only are to be protected from 
such misconduct as is here shown, but the jurors who are much more 
liable to be thus called in question should be left to defend thein- 
selves by physical strength or by indictment or prosecution of the 
offenders. 

In re Brown, 168 N.C. 417, the Court held that a newspaper crit- 
icism after the court had adjourned was personal to the judge and 
not a matter of contempt. That  case was restl?d upon the ground 
that  the court had adjourned. 

I n  the McCown case, 139 K.C. 110, Judge Walker said: "As 
courts can exercise judicial functions only through their judicial 
officers, an assault upon such officer because he ,?as discharged a re- 
quired duty is necessarily an attack upon the court for what i t  has 
done in the administration of justice." Tha t  c~ase holds that such 
conduct is direct contempt, and is constructively done in the pres- 
ence of the court and falls within subsection, C.S. 978(1). Besides 
the able and full discussion of the whole m a t t u  in that case, see, 
also, S. v. Little, 175 N.C. 743, in which i t  is ~ e l d ,  Hoke, J., that  
the power of the court to  attach for contempt includes in its pro- 
tection all officers of the court, jurors, attorneys and others who in 
the line of their official duties are assisting th? court in the dis- 
patch of its duties, and all witnesses who are in attendance under 
subpcena. I n  that  case the defendant in a criminal action had as- 
saulted the State's witness before the trial, for the purpose of hin- 

dering or delaying the administration of justice, and he was 
(54) held to  be in direct contempt, and that  the respondent had 

no right of appeal, or to demand trial bl. jury or to  demand 
that  his hearing be removed before another judge. Nothing could be 
added to the very full and careful discussion of the subject-matter 
in S. v. Little. 
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NEWTON ti. NEWTON 

The respondent was entitled to an appeal (In re Parker, supra), 
but if he were not - if his sentence were excessive or the jurisdiction 
was doubtful - his remedy was by habeas corpus proceedings and 
a certioram', if necessary, from this Court. I n  re Holley, 154 N.C. 
163. 

Disregarding, however, this phase of the case, we find in the 
judgment of the court 

No error. 

Cited: Snow v. Hawkins, 183 N.C. 368; S. v. Yates, 183 N.C. 
755; Cotton Jlills v. Abrams, 231 N.C. 439; Cotton Mills v. Textile 
Workers Union, 234 N.C. 548; Wood Turning Co. v. Wiggins, 246 
N.C. 118. 

THOJIAS B. NEWTOS v. CARRIE NEWTOS. 

(Filed 21 September, 1921.) 

The principle, formerly recognized in thi? State, tliat confined the proof 
of handwriting to the testimony of a competent witness in comparing 
that sought to be established with handwriting either admitted or proven 
a s  that of the par@, has been changed by statute. C.S. 178-4, and where 
the disputed writing has been rendered competent under this princlpie, it 
may now be submitted to the jury, together with tliat admitted or proren 
since 3 illarch, 1913. 

2. Appeal and Error-Irrelevant Evidence--Harmless Error. 
In  this case the handwritinq sought to be introduced as ~ ~ i d e n c e  betore 

the jury and to be considered by thcni was irrelevant. and the action of 
the court in refusing to let the writing be s~~brni t ted  to the jury, to de- 
termine i ts  genninenew, under the statute, wah liarmless errclr. C.S. 1754. 

APPEAL by plaintiff from Calvert, J., a t  -4pril Tcrrn, 1921, of 
EDGECOMBE. 

This is an action for divorce. Verdict and 
ant. Appeal by plaintiff. 

judgment for defend- 

G. M.  T. Fountain & Son and Don Gilliam 
Allsbrook & Philips for defendant. 

, for plaintiff. 

CLARK, C.J. A letter purporting to be from the defendant was 
offered as competent evidence against her, as tending to show the 
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misconduct alleged. I t s  genuineness being denied, the judge admit- 
ted witnesses to compare the signature and handwriting of the letter 

with the defendant's signature to the answer, which she 
(55) admitted to be genuine, but refused to permit the writings 

to be submitted to  the jury for their inspection. 
I n  Outlaw v. Hurdle, 46 N.C. 150, the Court held tha t  while wit- 

nesses can testify to the genuineness of the handwriting by compari- 
son with other papers admitted or proved to be genuine, the jury 
must pass upon its genuineness upon the testimony of witnesses, 
holding: "Writings are not properly submitted to a jury's inspec- 
tion. As a general rule all evidence is addressed to the hearing of the  
jury and not to their sight." I n  Tunstall v. Cobb, 109 N.C. 321, the  
Court said: "In S o r t h  Carolina i t  soems to be settled law tha t  a n  
expert in the presence of the jury may be allowed to compare the  
disputed paper with other papers in the case, whose genuineness is 
not denied, and also with such papers as the party whose handwrit- 
ing gives rise to the controversy is estopped to d2ny the genuineness 
of, or concedes to be genuine, but no comparison by the jury is per- 
mitted. Pope v. Askew, 23 N.C. 16; Outlaw v. Hurdle, 46 N.C. 150; 
Otey v. Hoyt, 48 N.C. 407; Yates v. Yates, 76 N.C. 142; Fuller v. 
Fox, 101 N.C. 119," and this has continued to bt: the settled law in 
ihis State. See cited cases to  Tunstall v. Cobb, in the Anno. Ed.  

But  a recent statute, ch. 52, Laws 1913, now C.S. 1784, has pro- 
vided, "In all trials in this State, when i t  may Ee otherwise compe- 
tent and relevant to  compare handwritings, a comparison of a dis- 
puted writing with any writing proved to  the satisfaction of t h e  
judge to be genuine, shall be permitted to be made by witnesses, and 
such writings and evidence of witnesses respectins the same may he 
wbmitted to the court and jury as evidence of thc genuineness o r  
otherwise of the writing in dispute, provided this shall not apply t o  
actions pending on 5 RIarch, 1913." The last lint. is an unequivocal 
declaration of change in the rule obtaining theretofore. 

As we understand the statute, the admission of testimony as t o  
the genuineness of a writing by comparison of l~andwriting is now 
on the same basis as the declarations of agents The Court deter- 
mines whether there is prima facie evidence of agency or of the 
genuineness of writing admitted as a basis of co nparison, and then 
the testimony of the witnesses and "the writin& (in Ihe plural) 
themselves are submitted to the jury. I t  is fair to the presiding judge 
to  say tha t  this statute was not called to his atlention. I t  was ad- 
verted to by Walker, J., in Bank v. McArthur, 168 N.C. 55, though 
the disputed writing in that  case did not come within the statute. 

Though i t  was error to exclude the writings from the jury if the 
testimony was competent and pertinent, it was not reversible error 
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in this instance, for we are of opinion that  the letter, if 
genuine was irrelevant, not tending to prove any fact or (56) 
circumstance in issue, and the refusal to submit the writ- 
ing to the jury to determine its genuineness was harmless error. 

Upon the whole case we can find no error of which the plaintiff 
can complain. 

No error. 

Cited: S. v. Beam, 184 N.C. 744; Gooding v. Pope, 194 N.C. 
405; I n  re Will of Williams, 215 N.C. 268; I n  re Will of Gatling, 
234 N.C. 567; Kaperonis v. Hwy. Comm., 260 S . C .  599. 

W. H.  PROCTOR ET . 4~ . ,  V. BOARD OF COJIJIISSIOSERS OF NASH 
COUXTY ET AL. 

(Filed 21 September, 1921.) 

School District-Bonds-Statutes-Sinking Fund-Taxation. 
Where a statute authorizes a school district to iswe bonds for school 

purposes, and requires that a sinking fund a t  a certain rate of tnsation 
be prorided for the retirement of the bonds at  mat~irity, and the taxable 
property in the district k not sufficient to pay the interest and provide 
an adequate sinking fund, the retirement of these bonds is a s  vital to 
their validity as the authorization to issue them, and their issuance will 
be permanently enjoined at  the suit of a taxpayer within the district. In 
this case the bonds had not been issued and :he rights of purchasers had 
not intervened. 

APPEAL by plaintiffs from Connor, J., a t  chambers, 1 July,  1921, 
from NASH. 

Civil action to determine the validity of certain proposed bonds. 
The facts are set out in the judgment of the Superior Court, which 
is as follows: 

"This is a civil action wherein the plaintiffs are seeking a per- 
manent injunction against the defendant7 against the iwuance and sale 
of certain school improvement bonds of Oak Level School District, 
Nash County, North Carolina. A temporary restraining order was 
Issued against the defendants: by Bond, J . ,  August 20, 1919, and no- 
tice issued to the defendants to appear before Devin, J., a t  Xash- 
ville, 28 August, 1919, and show cause why said injunction should 
not be granted. The hearing thereof was continued from time to 
time without final disposition, and the same now comes on to be 
heard on 1 July, 1921, before his Honor, George JY. Connor, resident 
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judge of the Second Judicial District, jn chambe~s  a t  Wilson, N. C., 
upon motion of the defendants to dissolve the temporary restrain- 
ing order herein issued. After hearing the coniplaint and answer 
and the affidavits in the cause and the arguments of counsel, i t  ap- 
pears to the court, and the court finds as a fact: 

''1. Tha t  on or about 7 April, 1919, the comty  board of edu- 
cation of Nash County filed with the board of county com- 

(57) missioners of Nash County a petition for an election within 
Oak Level School District in Nash County upon the ques- 

tion of issuing $20,000 of school improvement bonds for the pur- 
pose of building a schoolhouse in said district, as provided by ch. 55 
of the Public Laws of 1915 of North Carolina, and the said board 
of county commissioners thereupon ordered an election to be held 
in said school district for said purpose on 22 July, 1919. 

"2. Tha t  said election was held as in said order and notice of 
election directed, 22 July,  1919, and was dec la rd  carried; tha t  the 
registration books were closed 10 .July, whereas they should have 
remained open until Saturday night, 12 Ju ly ;  tha t  between 10 July 
and 12 July, 1919, J .  B. Wallace and R. ,J. B ~ n n ,  qualified voters 
of said district, were refused registration by the registrar. 

"3. T h a t  there is no public high school maintained in said 
district. 

''4. Tha t  there is a community in said scl~ool district consist- 
ing of two stores and several residences known as Westrays; that  
by chapter 39 of the Private Laws of the Special Session of 1908, 
the territory embracing said community, known as TT'estrays, was 
incorporated under the name of the town of Westrays; tha t  by said 
nct John C. Lindsay was designated as mayor, M. J. Hedrick, J. 
B. Land and J .  S. Proctor as conln~issioners; that  the said John C. 
Lindsay, J .  B. Land and J. S. Proctor have eavh long since moved 
from the territory embraced within said act, and &I. J. Hedrick 
never lived within said territory, and that  said town has not for 
the past ten years electcd any officers or employws, levied any taxes, 
or performed any other duty or exercised any other privilege usually 
performed or exercised by towns; that said community has had no 
board of aldermen, nor other body, has held no election or meeting 
or kept any minutes or records of Fame and in no way held itself 
out to the public as a town, and has in no manner functioned or at- 
tempted to function as such. 

"5.  That  the total taxable proprrty in said district for the year 
1919 was $476,549, and the total number of polls was 177, and that  
the total amount of taxes that could be raised by the levy of the 
maximum amount permitted by said chapter 56, Public Laws of 
1915, as limited by chapter 84, section 3, Public Laws of 1919, is 
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$1,718.13, which amount is insufficient to create a sinking fund for 
the retirement of said bonds a t  maturity and pay the interest thereon. 

"And upon the foregoing findings of fact the court is of the 
opinion : 

"1. Tha t  the irregularities, if any, in calling and holding said 
election and in the registration of voters were cured by the pro- 
vision of chapter 133, Public Laws of 1921, and that  there was nc;t 
a sufficient number of voters refused registration to affect the result 
of said election. 

"2. Tha t  the community designated as the town of 
Westrays, within said territory of Oak Level School Dis- (58) 
trict, is an incorporated town within the meaning and pur- 
pose of chapter 55 of Public Laws of 1915. 

"3. That  the amount of taxable property within said district 
and the maximum amount of tax that  can be raised thereon under 
the statute does not affect the validity of said bonds, but only 
affects their marketability. 

"Whereupon, i t  is ordered and adjudged by the court that  the 
&aid temporary restraining order herein iqaued be and the same is 
hereby dissolved. It is further ordered that the plaintiffs pay tllc 
cost of this proceeding, to be taxed by the clerk of the Superior 
Court of Nash County. "GEORGE W. COKKOR, 

"Resident Jztdge," etc. 
From the foregoing judgment the plaintiffs excepted and ap- 

pealed. 

M. Ti. Barnhill for plainti,fls. 
Finch & Vaughn, and Thorne & Thorne for defendants. 

STACY, J. This case presents for consideration the old but ever 
new question of taxation. I t  comes in the form of a proposed bond 
issue, and we are asked to pass upon the validity or legality of the 
same. 

The following are the objective and controlling facts: 
1. By an election held in Oak Level School District, Nash 

County, N. C., on or about 7 April, 1919, n bond issue of $20,000 
for school improvement purposes was approved h y  a vote of a 
majority of the qualified voters residents in said district. 

2. Chapter 55, Public Laws 1915. provides that ,  Eollowjng a 
favorable election in such district, the county board of conlmission- 
ers shall issue said bonds, when requested to do so by the county 
board of education; and further that said commis~ioners 'Lsliall 
thereafter levy a sufficient tax (which shall not exceed thirty cents 
on the one hundred dollars, and ninety cents on the poll) to pay the 



interest on said bonds and create a sinking fund sufficient to pay the 
principal and interest on said bonds when they fall due." 

3. The total maximum amount of taxes that  could be raised 
from the taxable property in the present district, under the above 
limitations, is insufficient to create a sinking fund for the retirement 
of said bonds a t  maturity and pay the interest thereon, as required 
by the law of 1915; or, to state it  differently, in order to meet the 
obligations which these bonds will impose, i t  would be necessary to 
levy taxes in excess of the statutory limitations. 

Upon these, the facts chiefly relevant, the question then 
(59) arises: Will the law sanction the issumce of these bonds 

when admittedly, under the tax limitations, they cannot 
be paid a t  maturity? We think not. 

A similar question was presented in the case of Bennett v. Corn- 
missioners, 173 N.C. 625, where the defendant commissioners of 
Rockingham County were sought to be enjoined from issuing bonds 
in excess of the county's ability to pay under the existing tax lim- 
itations. The authority to issue said bonds Wac; denied, the Court 
saying: 

"In view of the constitutional provision, and the decisions of the 
Court construing the same, we are of opinion that  the county com- 
missioners of Rockingham County are without power to incur this 
indebtedness of $200,000, issue the negotiable bonds of the county 
in evidence of their obligation, and stipulate for n continuing tax 
to pay the interest and provide a sinking fund ~ h i c h  is in excess of 
the established limitation," citing Board of Ec'ucation v. Cowzrs., 
107 N.C. 110; French v. Comrs., 74 K.C. 692; Millsaps v. Terrell, 
60 Fed. 193. 

We do not understand that  Art. IX,  sec. 3, of our State Consti- 
tution is invoked as bearing upon the questions presented by this 
appeal; or, a t  least, i t  does not so appear on the record. But even if 
such were the case, i t  has been held with us that where the Legis- 
lature has prescribed a method of procedure of -his kind, and such 
procedure is sought to be followed, the statutory provisions on the 
subject are controlling. Hendersonville v. Jordan, 150 N.C. 35; 
Comrs. v. Webb, 148 K.C. 120; Robinson v. Goldsboro, 135 N.C. 
382. Indeed, in certain instances, the legi~lative method and the re- 
quirements thereof, whether expressed in permissive or mandatory 
terms, are declared to be exclusive and binding upon those who are 
chargeable with the execution of such powers. Ellison v. Williams- 
ton, 152 N.C. 147; Wadsworth v .  Concord, 133 N C. 587. 

The authorities, of course, may provide for a six months school, 
as required by the constitutional provision above mentioned, but 
if they undertake to do so in the manner prescribed by chapter 55, 
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Public Laws 1915, they must comply with the terms of the statute. 
And i t  would seem that  the statutory method is exclusive where 
district bonds are sought to be issued for such purpose. However, 
this latter question is not before us for decision, as the defendants 
are proceeding under the statute. Trustees v. Pmlden, 179 N.C. 619. 

In  Comrs. v. State Treasurer, 174 N.C. 141, it was said tha t  "an 
obligation of this kind imports a liability to taxation, and in case 
of a subordinate municipal corporation it means that  payment can 
be coerced (if the bonds be valid), and that  all the taxable values 
therein may be made available on the claim." I n  support of this po- 
sition, the following was quoted with approval from People 
v. Tounship Salem, 20 Llich. 452: "The exercise by a mu- (60) 
nicipal corporation of the power to pledge its credit is ari 
mcipient step in the exercise of the power of taxation, and unless 
the object to be promoted be such as may be provided for by taxa- 
tion, the power to make the pledge does not exist, and the Legisla- 
ture cannot confer it." And we may add that,  where a bond issue is 
proposed in excess of the taxing power to care for the payment of 
said bonds, though for a legitimate purpose, the right to issue the 
same is not to be found within the palc of the law. The authority to 
issue bonds, or pledge the faith and loan the credit of a subordinate 
political subdivision of the State is limited by its ability, under 
the law, to provide for the ultimate payment of said obligations. 
This is the point up to which it map be pcrniitted to go, but beyond 
which the law does not sanction. To hold otherwise would be to as- 
sert a legal proposition which, to say the least, is doubtful in morals. 

There has been no sale of the present bonds, and the appeal 
presents no question with respect to the rights of innocent third 
parties, or purchasers for value without notice. The legality of the 
issue is raised upon objection by plaintiffs ~ h o  are residents and 
property owners in said district. 

The case of Comrs. v. IllncDo~zald. 148 N C. 125, is not a t  vari- 
znce with the principle here declared, for the chief question there 
debated and decided was whether a county which had been au- 
thorized, with the approval of a popular vote, to issue certain bonds, 
could levy a tax in excess of the constitutional limitation to pro- 
vide for their payment, with interest, in the absence of express leg- 
]dative authority. But  it does not appear that such a tax was nec- 
essary to meet the obligations incurred by said bonds. The fact 
was not there established as here admitted. Thic is made clear from 
the judgment of the Superior Court as set out in the record of that 
case, from which the following is taken: "And (the court) being 
further of the opinion tha t  the said board of comsniqsioners have 
authority to levy tax sufficient to pay the interest on said bonds, and 
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to provide a sinking fund for the payment of tl-e principal thereof 
a t  maturity, and that said board can be compelled by mandamus to 
levy such tax upon its refusal so to do," etc. The bonds were de- 
clared valid, and it  does not appear that  a levy in excess of the con- 
stitutional limitation was necessary to meet payment-the court 
saying that  a tax up to this limit might be compdled by mandamus 
if need be. This restricted tax seems to have been sufficient. Hence, 
the crucial point now presented was not decided in MacDonald's 
case, nor was i t  before the Court in Trustees v. Pruden, supra. 
These cases are thus distinguishable. 

We are not impressed with the argument or (contention that  the 
inability to provide for the payment of said bonds affects 

(61) only their marketability and not their validity. The au- 
thority to issue the proposed bonds is derived from the 

statute, and its limitations are equally as effective and curbing as 
its enabling provisions are life-giving. Therefore, where the terri- 
tory embraced in a given district is too small, under the limitations 
of the statute, to provide for the payment of the bonds in the 
amount proposed, and this fact is affirmatively established prior to 
a sale of the bonds, we must deny the authority to embark upon 
such an enterprise. In  the instant case the amount of bonds pro- 
posed is too large, considering the taxable values within the terri- 
torial limits of the school district. The undertaking, as i t  appears 
on the record, is top-heavy and wanting in self-s~~fficiency, for which 
reason the law must withhold its approval. 

Again, as said in Lang v. Development Co., 169 N.C. 662: "It 
is no answer to this position that, in the particular case before us, 
no harm is likely to occur or that  the power is being exercised in a 
considerate or benevolent manner, for where :L statute is being 
bquared to requirement of constitutional provis~on (or where the 
contemplated action of a governing body is being squared to statu- 
tory regulations) i t  is what the law authorizes and not what is be- 
ing presently done under it that  furnishes the proper test of its 
validity." 

The statute provides that  an election of this kind may be held 
in any school district "which embraces an incorporated town or city, 
or in which there is maintained s public high school." It is admitted 
that  the present district contains no high school, and it  is very 
doubtful as to whether "Westrays" is such an incorporated town 
within the meaning and purpose of chapter 55, Public Laws 1915. 
But for reasons otherwise sufficient, we do not now pass upon this 
point, as i t  is unnecessary to do so. 

Upon the facts as found the temporary re~tr~i ining order should 
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have been made permanent, and t.his will be certified to the Superior 
Court. 

Error. 

Cited: Cooper v. Comrs., 183 N.C. 235; Wilson v. Comrs., 183 
N.C. 640; Bd. of Ed. v. Bray, 184 N.C. 487; Armstrong v. Comrs., 
185 N.C. 408; Parks v. Comrs., 186 N.C. 498; Long v. Rockingham, 
187 N.C. 204; IT'ilkinson v. Bd. of Ed., 199 N.C. 672; Blacknzore 21. 
Duplin County, 201 N.C. 245; Trust Co. v. Statesville, 203 N.C. 
409; Barbee v. Comrs., 210 N.C. 719. 

A. K. LEE v. SAPHRONY BSN LEE. 

(Filed 21 September, 1921.) 

Divorce-Separation-Insanity-Suit of Party at Fault, 
Our statute, C.S. 1639(4), amended by ch. 63, Laws 1921, making a 

separation of husband and wife for fire years a ground for absolute di- 
vorce, does not extend to granting the decree upon the suit of the party 
in fault, or where the other  arty has been forcibly separated by mfirm- 
ity; nor will the divorce be granted at  the suit of the husband when the 
separation of the wife has been occasioned by her incarceration in a hos- 
pital for the insane. 

APPEAL from Connor, J., a t  Special July Term, 1921, of 
JOHNSTON. (62) 

This is an action by the husband for divorce. The plain- 
tiff and defendant were married 31 May, 1896 and there were five 
children born to them. They lived together till 1910, when the wife 
was committed to the State Hospital for the Insane, and has not 
been home since. This is an action for divorce, alleging that "There 
has been a separation of husband and wife and that  they have lived 
eeparate and apart for ten successive years." 

Verdict and judgment for defendant. Appeal by plaintiff. 

Wellons (e: Wellons for plaintiff. 
F. H. Brooks for defendant. 

CLARK, C.J. This appeal presents but one question. The court 
charged the jury that though the plaintiff and defendant had lived 
eeparate and apart for more than five years, Laws 1921, ch. 63, 
amending C.S. 1669(4), such separation having been caused by in- 
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carceration in the State Hospital for the Insane, is not such separa- 
tion as is contemplated in the statute under which this suit is 
brought. 

The appellant rests his case solely upon the statement in Cooke 
V .  Coolce, 164 N.C. 275, tha t  "This statute is broad enough to in- 
clude, and clearly does include, any kind of separation by which 
the marital association is severed." But the judge in that  case im- 
mediately added: "And which may be made the subject of further 
judicial investigation. There is nothing in the law to indicate that  
the right conferred is dependent on the blame which may attach to 
the one party or the other, nor that the time which may be covered 
by a judicial divorce from bed anti board shall be excluded from 
the statutory period, nor which permits the interpretation chiefly 
insisted upon by the defendant, that  the statute applies only when 
there has been a separation by mutual consent of the parties." 

The Court in tha t  case was not extending the causes of divorce 
to instances in which the living apart  was caused by insanity and 
immurement in the State Hospital, but was combatting the idea 
tha t  the separation must be by mutllal consent. It is very clear that, 
the separation must be in contemplation of law a separation a t  least 
of the kind recognized by statute, and could not apply to cases 
where the party driving the other from the home, or who should 
desert the home, should be the party seeking to take advantage of 

his own wrong by pleading the separation which he had 
(63) caused. It is true tha t  in C'ooke v. Cooke the majority of 

the Court took the view that  the application for the di- 
vorce was not required to be "by thc party injured," but the statute 
has since been expressly changed for this section (C.S. 1659) does 
now require tha t  the action must be by "the p ~ r t y  injured." 

The party injured means the "party wronged by the action of 
the other." TTThere each party has been guilty of wrong,  he defcnd- 
an t  can plead recrimination. This statute goes no further than to 
allow a divorce where the separation has been by mutual consent 
or wrongful act of a t  least one of the parties, or by judicial decree 
and has existed for five years. 

It certainly was not intended that t h i ~  statute should apply to 
rases where the separation was without fault on either side and in- 
voluntary, as in cases like this or incwceration . n  an asyluni for the 
insane. 

The word "separation" is thus ddined in B h c k  Law Dictionary, 
1073: "In Matrimonial Law it means a cessation of cohabitation of 
husband and wife by niutual agreement," or in the case of judicial 
separation "under decree of court." To  these our statute contem- 
plates the addition of "separation" caused by desertion, or abandon- 
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nient, or other wrongful act of the party sued. It certainly does not 
intend to give an action for divorce to the party who has caused the 
separation by driving the other from the home, or has voluntarily 
deserted i t  for the specified period. C.S. 1660(1) and (2) .  

I t  cannot be contended tha t  the years spent by the wife in the 
hospital for the insane was desertion or a separation by mutual 
consent, or even a voluntary, much less a wrongful, act on her part. 

There are numerous decisions which hold that  insanity accruing 
after marriage is not ground for divorce. Lloyd v. Lloyd, 66 Ill. 87,  
Powell v. Powell, 18 Kan. 371; 26 Am. Rep. 774; Pile v. Pzle, 97 
Ky. 308. 

The grounds for divorce are entirely statutory and vary in the 
different states. The status is thus summed up in 19 C.J. 71: "In 
some states insanity is made a ground for divorce by statute" (but 
i t  may be said that  i t  seems this is confined to the State of Wash- 
ington), "while in others a divorce is absolutely prohibited where 
either party is insane. In  the absence of statute insanity arising af- 
ter marriage is not ground for divorce." This State comes under the 
latter head. 

While i t  is in the power of the Legislature of this State to make 
the misfortune of either party a ground for divorce, i t  has not done 
so, and the Court cannot by judicial construction extend the grounds 
of divorce beyond the statute. With us, the lawmaking power has 
adhered to the obligation of the marriage vow, tha t  the parties "take 
each other for better or for worse, to live together in sickness and 
in health till death do them part," with the exceptions 
only where the misconduct of the parties, and not their (64) 
misfortunes, are made by our statute to  justify the divorce. 

Certainly the husband whose wife has been placed in the asylum 
for inwnity has not been wronged by her, and he has no ground 
under our statute to a divorce from her, without any wrongful act 
on her part. Instead of insanity being a ground for divorce, the wife 
is still entitled to support from her husband, and to her dower as a 
support should she outlive him, and to other rights of which an in- 
nocent and faithful wife would be deprived should the misfortune 
of insanity be imputed to the wife as a ground for divorce. The 
same is true where the husband is the insane party. 

No error. 
Cited: Sitterson v. Sitterson, 191 N.C. 322; Parker v. Parker, 

210 K.C. 266; Woodrmff v. Woodm~,ff, 215 N.C. 688; Oliver v. Oliver. 
219 N.C. 304; Byers v. Byers, 222 N.C. 302; Byers v. Byers, 223 
N.C. 88; Lockhart v. Lockhart, 223 N.C. 560; Williams v. H7illiams, 
224 N.C. 92; Taylor v. Taylor, 225 N.C. 82; Cameron v. Cameron, 
235 S . C .  87. 
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(Filed 21 September, 1921.) 

1. Constitutional Law - Counties - Treasurer-Statutes-Banks-Trust 
Companies. 

Sec. 14 of Art. VII of our Constitution should be construed with refer- 
ence to other sections therein, with certain specified exceptions not rele- 
vant to this case, and thereunder the Legislature is given full power to 
modify, change, or abrogate any and all provisions thereof and substitute 
others in their place; and though section 1 provides in terms that for the 
ordinary purposes of general county government there shall be elected a 
county treasurer, etc., it is yet within the legislative authority to so 
modify this requirement that they may delegate to the county commis- 
sioners the authority to abolish the position of county treasurer and a p  
point a bank or banks to act in this capacity fcr the consideration only 
which may arise to them from a deposit thereil of the taxes collected; 
and C.S. 1389, is constitutional and valid. 

2. Same-43eneral Laws. 
I t  is not required that the power conferred in sec. 14, Art. VII ,  of the 

State Constitution to modify, change, or abroga t~  any and all provisions 
of this article. with the exceptions enumerated, c:hould be general in its 
operation, or that it should in terms formally ab-ogate any given section 
therein, and substitute another in its stead, for the act making such 
change, local in its operation, must be given effwt under its provisions, 
if otherwise valid. 

3. Same---Government Agencies-Delegated Powers. 
While legislative power& may not ordinarily be granted by our General 

Assembly, they may be granted under our system of government to mu- 
nicipal corporations for local purposes, where, as such agencies. they 
are possessed and in the exercise of government:ll powers in designated 
portions of the State territory, whether such loc~lities are  the ordinary 
political subdivisions of the Stnte or local governmental districts created 
for special and quasi-public purposes. 

4. Mandanlus-Counties-Treasurer-Public F'uads. 
Where, under the polver of a valid statute, C.S. 1389, the county coin. 

missioners have abolished the office of county trerisurer, and hnve vested 
the duties of the office in certain banks and trust companies which hnve 
qualified thereunder, mandamuq will lie to con~pel the treasurer, seeking 
to hold over and denging the validity of the statute, to turn over to the 
proper party the moneys that he has received and attempts to hold by 
virtue of his former office. 

5.  Same - Statutes  - Questions for  Court - D e r n ~ n d  f o r  ,Jury Trial  - 
Waiver. 

An action to enforce the turning over of public funds by the es-treaq- 
urer of the county to the present financial agents regularly appointed. 
and ~ 1 1 0  have qualified to act in that capacity acvording to the terms of 
valid statutes directly apl~licable, C.S. 1400, 3206 3206, 4385, is not in 
strictness a money demand, under sec. 867, which must be proceeded with 
as an ordinary civil action, refluiring a finding of disputed facts by a 
jury, but comes under see. 868, providing that the summons may be re- 
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turnable before the judge a t  chambers or in term, who shall determine 
all issues of law and fact unless a jury is de~nanded by one or both of 
the parties, which, in the inqtant case, comes too late, being taken for 
the first time without exception in an additional brief allowed to be filed 
after the argument of the case in the Supreme Court has been made. 

APPEAL by defendant from Allen, J., a t  the April Term, 
1921, of TYRRELL. ( 6 5 )  

The action is in the nature of mandamus to compel the 
defendant, S. J. Holloway, to turn over to two banks, the lawfully 
designated depositaries made parties of record, the public funds 
of the county, which plaintiffs aver and offered proof to show had 
come into the hands of .aid defendant while treasurer of said county, 
2nd which he wrongfully refuses to deliver. Plaintiff's further allege, 
and offered evidence tending to show. that said office of treasurer 
had been lawfully abolished by resolution of the con~missioners, and 
the two banks referred to, duly designated as depositaries to act as 
treasurer without charge, etc., and tha t  defendant continued to 
withhold the funds, claiming that he mas still the lawful treasurer 
of the county. There was a preliminary order issued restraining said 
defendant from other and further disposition of said funds, which 
was returnable a t  said term and which on proof subn~itted was heard 
a t  the same term as the principal cause. Defendant admitted that 
he had received the county funds in controrersy while treasurer of 
the county and claimed the right to hold and disburse on allegation 
and evidence tending to show that the office had not been abolished, 
and tha t  said defendant was still county treasurer and as such had 
control and lawful disposition of same. His Honor, having 
heard the case, entered the following judgment: (66) 

"This cause coming now to be heard a t  Columbia, K. 
C., on 25 April, 1921, according to continuances upon motion in t h i ~  
cause, and being heard upon the evidence taken and affidavits filecl. 
the court finds: 

"That the board of county con~missioners on 5 Apnl,  1920 ahol- 
ished the office of treasurer of Tyrrell County, to take effcct 1 De- 
cember, 1920, and elected the two banks a t  Columbia, the 3ler- 
chants and Farmers Bank, and the Tyrrell County Bank, as its 
financial agents, to act as its treaqurer. upon giving bond and 
without compensation; that on Monday, 6 December, 1920, being 
the first Monday in December, the new board of county cominis- 
sioners, which was elected in Noremher, 1920. a t  the Sorember  
election, duly qualified and paved  resolutions aholiching the office 
of treasurer of Tyrrell County, and elected the said two hanks as 
the financial agents, and to act a i  treasurer for the said rounty 
without compensation, and the said banks duly arcepted on the said 
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6 December, 1920, and tendered their bonds; that the bonds were 
accepted, except the bond for the county road fund, and a question 
having arisen as to whether the money should be paid to the 
treasurer of the county or to the treasurer of the highway commis- 
hion of the county, the question was referred t3  the Attorney-Gen- 
eral, and the bonds for these amounts were not accepted until 3 
January, 1921, which was the next meeting of the board of said 
commissioners, and tha t  this bond was accepted a t  tha t  time. 

"That the two banks have been acting as financial agents and 
treasurer of Tyrrell County ever since 6 December, 1920. 

"That the said S. J .  Holloway did not tender any bond on the 
first Monday in December, 1920, as treasurer of the county, and 
has not a t  any time since, and has not paid over to the county the 
moneys in his hands belonging to the said county, nor to either of 
its financial agents as required by law. 

"The court finds that  the defendant, S. J. Holloway, is not the 
treasurer of Tyrrell County; tha t  he has not settled with the said 
county, and has in his hands a large sum of money belonging to the 
said county; tha t  i t  is his duty to pay over the same to the duly 
elected and qualified financial agents of said county, to wit, The 
Merchants and Farmers Bank, and the Tyrrell County Bank. and 
that  they have been elected and qualified. 

"It is ordered, decreed and adjudged tha t  .he defendant, S. J. 
Holloway, pay over to the said Merchants and Farmers Bank one- 
half of all moneys which is due to the county by the said Hollo- 
way, and the other half to the 'I'yrrell County Bank, and that  he 

be and is hereby enjoined and restrained from paying out 
(67) any moneys belonging to the said county, or its financial 

agents, except as set out above, and enjoined and restrained 
from acting as said treasurer. 

"It is further ordered and adjudged tha t  he pay over to the 
Tyrrell County Bank the half of all the moneys due to it as said 
financial agent of said Tyrrell County on or before 15 July,  1921. 

"It is further adjudged that the said S. J .  'Holloway enter into 
a good and sufficient bond in the sum of $50,000 for the faithful 
compliance with the above order, and tha t  he pay over and account 
to the said banks, as set out above, Ihe said n~oneys due to them as 
financial agents of said county. 

"It is further adjudged that the defendant Merchants and 
Farmers Bank execute a good and sufficient bond in the sun1 of 
$50,000 for the faithful handling of the moneys described in the 
pleadings in this cause, and to account for any and all of the 
moneys referred to in this proceeding that  may come into its hands 
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or should come into its hands, and that i t  will faithfully account 
to the plaintiff for said moneys. 

"It is further adjudged that  the defendants pay the cost of this 
proceeding and tha t  this restraining order continue to the hearing. 

"0. H. ALLEX, Judge Presiding." 
Defendant and his surety, also defendant, excepted and ap- 

appealed. 

Ayd le t t  & Simpson,  1%'. L. W h i t l e y  f o ~  plaintiffs. 
Thompson & Wilson ,  R. W .  Wins ton  for  defendants. 

HOKE, J. I n  section 1389, C.S., ch 26, it is provided that  the 
board of county commissioners of Tyrrell and certain other counticq 
therein specified may abolish the ofice of county treasurer by rwo- 
lution to tha t  effect, passed a t  least sixty days before a primary or 
convention held for the purpose of nominating candidates for said 
office, and when so abolished the board of connnis~ioners may ap- 
point one or more solvent banks or trust companies to perform the 
duties of treasurer, or sheriff acting a5 ex ofirzo treasurer of the 
county, such designated drpositaries not being allowed to charge or 
receive anything in compensation other than the advantages ac- 
cruing to then1 from such a deposit. And said hanks and t r u t  com- 
panies, termed financial agents, are also required to give bond for 
safe keeping and proper disburseinent of said funds, and for faith- 
ful performance of their duties concerning them. Acting under this 
statute the conmission~rs of Tyrrell County, by formal resolution 
passed in apt  time, have abolished the office of country treasurer 
and designated the banks to act as financial agents of the county, 
who have duly accepted and qualified, and if these pro- 
ceedings are valid, we find no good reason for disturbing (68) 
the judgment of his Honor, as i t  appears of record. 

The only objection against the propriety of thiq judgment urgcd 
before us on the oral argument and the original brief filed in behalf 
of the appellant is tha t  the office of treasurer being one provided for 
in the Constitution, may not be abolished except by direct legihla- 
tive action, and the attempt to vest cuch power in the board of com- 
missioners of any county may not be upheld. I t  is true that Srticlc 
T711 of the Constitution, sec. 1, provides in terms that  for the ordi- 
nary purposes of general county government there shall be elected 
biennially a treasurer, register of deed.; 2nd five commie-ioner.;, 
but i t  is also provided in the same article, section 14, that as to this 
and all other sections of the article, except sections 7, 9, and 13, 
neither of which have any bearing on the question presented here, 
the General Assembly shall have full power by statute to modify, 
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change, or abrogate any and all the provisions of this article and 
substitute others in their place. I n  reference to the power conferred 
in section 14, i t  has been frequently held, and is now the accepted 
construction, tha t  in order to its exercise i t  is not required tha t  an 
act  to effect a change in municipal government should be "general 
in its operation or that  i t  should in terms formally abrogate any 
given section of this article xnd substitute another in its stead, but 
tha t  an act of the General Assembly making such change, and local 
in its operation, must be given effect under this provision if other- 
wise valid." Smith v. School Trztstees, 141 N.C!. 157, citing Harris 
v. Wright, 121 N.C. 179. 

This being the established position, the Legislature, under ap- 
proved principles, in our opinion had the undoubted right to con- 
fer the exercise of the power referred to in section 14 upon the 
board of county commissioners of Tyrrell County, and said board, 
proceeding properly under the act, having for~nnlly abolished said 
office, the judgment of his Honor must be upheld. 

While legislative power granted by the Constitution may not as 
a rule be delegated, i t  is fully recognized tha t  under our system of 
government such power may be delegated to municipal corporations 
for local purposes where as agencies of the Stale they are possessed 
and in the exercise of governmental powers in designated portions 
of the State's territory, whether such localities are the ordinary 
political subdivisions of the State, or local governmental districts 
created for special and public quasi-purposes Trustees v. Webb, 
155 N.C. 379; Smith v. School Trustees, 141 N.C. 143-149; S. v. 
Austin, 114 N.C. 855; People of S. Y .  in re Dunn v. Ham, 166 N.Y. 

477; S. and Josephine Tanfor v. Mayor, etc., 33 N.J.L. 57; 
(69) 1st Smith Modern Law of hIunicipri1 Corporations; 1st 

Cooley on Taxation ( 3  ed.) ,  101; Black's Constitutional 
Law (3 ed.),  373. 

I n  the citation to Cooley the principle i s  stated as follows: 
"There is, nevertheless, one clearly defined exce7tion to the rule tha t  
the legislature shall not delegate any portion 2f its authority. The 
exception, however, is strictly in harmony with the general features 
of our political system, and it rests upon an implication of popular 
assent which is conclusive. This exception relates to the case of 
municipal corporations. Immemorial custom, which tacitly or ex- 
pressly has been incorporated in the several state constitutions, has 
made these organizations a necessary part of the general machinery 
of state government, and they are allowed large authority in mat- 
ters of local government, and to a considerable extent are permitted 
to  make the local laws." 

And in Black, 374, the author says: "Municipal corporations 
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are regarded as subordinate agencies of government created with a 
view to the more judicious and effective administration of local 
governmental affairs. The Legislature has power to create such cor- 
porations and to invest them with such powers and prerogatives as 
are necessary to enable them to make rules for the government of 
t,heir own affairs, particularly in matters of taxation and police, pro- 
vided that  their by-laws and ordinances shall not be inconsistent 
with the general laws of the State." 

The case before us comes clearly within the principle, and the 
commissioners of Tyrrell County were well within their powers in 
the abolition of the office. And the defendant, admitting that he re- 
ceived the public funds of the county while he was the treasurer, 
and insisting on the right to hold and disburse them under a claim 
that the office has not been abolished and that he has them as of 
official right, the authorities are to the effect that  mandamus is the 
appropriate procedure. O'Donnell v. Dusman, 39 N.J.L. 677; S. ez 
re1 Meinger, Collector, v. Disbrow, late Collector, 42 N.J.L. 141; 
8. v. Oates, 86 Wis. 634; 26 Cyc. 258, and authorities cited in note 
40; 18 R.C.L., title, Mandamus, secs. 120 and 186. And it  appearing 
from a perusal of the record that this is an action to enforce the 
turning over the public funds of Tyrrell County pursuant to thc 
requirement of the statutes directly applicable, C.S., ch. 56, sec. 
1400; ch. 62, secs. 3205 and 3206, and ch. 82, sec. 4385, the caw 
presented is not in strictness a suit on a moneyed demand, coming 
under C.S. 867, and which requires that  the summons be returnable 
to term, and to be proceeded with as in ordinary civil actions wherein 
the material issues must be determined by jury unless formally 

but i t  comes under the subsequent section, C.S. 868, which 
provides that  the summons may be returnable before the judge in 
chambers or in term, and he shall determine all issues of 
law and fact, unless a jury trial is demanded by one or both (70) 
of the parties. Coleman v. Coleman, 148 N.C. 299; Audit 
Co. v. McKenzie, 147 N.C. 461; Martin v. Clark, 135 N.C. 178. 

I n  the present case no demand was made for a jury trial by any 
of the parties, no exception was entered because same was not a]- 
lowed, nor by exception or otherwise mas any objection made to 
the mode of trial in the oral argument before us nor in any brief as 
then filed. In  a brief filed by one of defendants some fifteen days 
later, and by consent, objection is made that there are disputed 
questions of fact presented in the affidavits and evidence, but these 
are only as to  differences arising a t  the hearing, and no demand is 
therein shown or claimed that  any jury trial was claimed on any 
material issues arising on the pleadings. 

There is no error, and this will be certified that  the funds of 
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county, admitted to be in the hands of defendant Holloway, shall 
be forthwith delivered to the financial agents of the county, and 
tha t  the amounts in dispute be so delivered .when and determined 
in accordance with law and the course and practice of the court, 
and the restraining order in the meantime be continued as directed 
in the judgment. 

No error. 

Cited: Comrs. v. Comrs., 184 N.C. 467; Grantham v. Nunn, 
188 N.C. 242; Road Comm. v .  Comrs., 188 N.C. 366; Lenoir County 
v. Taylor, 190 N.C. 340; Ellis v. Greene, 191 N.C. 764; Weaver v. 
Humpton, 201 N.C. 802; Watkins  v .  Rd.  of Elections, 210 N.C. 451; 
Brown v. Comrs., 222 N.C. 405. 

JI. 11. JOKES r. T. L. BLSRm Er - 4 ~ .  

(Filed 21 September, 1921.) 

1. Negligence-Hotels---Guests-Invit(?e-Ordnar Care. 
Where one enters a hotel as an invitee of a guest, the owner or pro- 

prietor owes him the duty of ordinary care for his safety. 

2. Same-Prima Facie Case-Res Ipsa Loquitur. 
Where there is evidence tending to show that the plaintiff was an in- 

vitee a t  the defendant's hotel and receired the injury complained of bp 
falling through an open door in the elevator shaft, while going to the 
room of the guest who had invited him, such injury not ordinarily oc- 
curring, in the exercise of prolwr care, and the elevator being under the 
sole control and management of the hotel. raises a prima facie case of 
defendant's negligence under the doctrine of res rpsa loqziitzw. 

3. Same-Instructions-Burden of Proof-Evidence--Appeal and Error. 
Where an invitee of a hotel has made out a prima facie case of negli- 

gence in his action against the proprietor, under Ihe doctrine of res ipsa 
loguitur, this alone would justify a verdict in plaintiff's favor on that 
issue, the burden of the issue remaining with the plaintiff, but it  is re- 
versible error for the court to place the further burden on plaintiff to 
show by affirmative proof the special grounds of negligence attributable 
to defendant. 

4. Same-- 
Where an invitee of a hotel has been injured by falling through a door 

left open in a passenger elevator shaft, and a prlma facie case of negli- 
gence has been established, it  is reversible error for the trial judge to 
charge the jury that in order to recover the plaintiff must show further 
by affirmative proof that the elevator was either in charge, a t  the time of 



N.C.] FALL T E R M ,  1921. 75 

tlie injury, of an  employee of the defendant's hotel, or had been left ol~en 
by another for a sufficient time for the proprietor to hare discovered it  
in time, in the exercise of ordinary care. 

5. Same-Trespasser-Licensee-lTTantoll or Willful In~ury .  
An invitee of a hotel loses his character as such when on tlie pleniises 

for the uiilanful purpose of gamblil~g a t  cards in the rooni of .A guest, 
and \\-he11 lie has been injured while on the prcmices antl on his was- for 
this unlawful purlme, the only duty owed him by the onner or proprietor 
is not to nillfully or wantonly injure him, of which the trial judge prop- 
erly held there n a s  no evidence in this case. 

6. Same--Scope of Invitation. 
Where one enters a hotel a t  the inritatinn of a guest for the uala\rful 

11urpose of going to his room to garnblc~, he is beyond the scope of a11 
inritee of the hotel, antl becomes n tre>passer or inere licensee, and a s  
such may not recorer of tlie proprietor for an injury receired by him in 
falling through an  open door in the elerator shaft when the carriase 
was a t  some upper portion of it, by the mere failure of tlie employees of 
the hotel to exercise ordinary care for his safety. 

APPEAL by plaintiff from Allen, J., a t  the April Term, 
1921, of BEAUFORT. (71 ) 

The action is to recover dan1agc.s for the alleged neg- 
ligence of T .  L. Bland, proprietor of Hotel Louise, and another. in 
leaving open the elevator shaft leading off tlie hotel lobby and into 
which plaintiff fell, receiving serious, painful, and enduring injuries. 
There was denial of liability and plea of contributory ncgligcnce on 
part  of plaintiff. On the trial there was evidence tending to show 
that  on the afternoon of 23 January, 1918. about 3:30 p.111., plaintiff 
was invited into said Hotel Louisc by W. B. Troy, n boarder a t  the 
hotel, and the two were going up to the room of said Troy on the 
fourth floor of the building; that it was a dark, cloudy day, the 
elevator being behind the stairs, shutting off much of the light that 
existed, and the elevator shaft from its placing and color of paint 
was such that  plaintiff was unable to discern whrthcr carriage wn. 
in place, and believing it r a s ,  ctepped into the open door, falling to 
cement floor of the basement, a distance of nine to eleven feet and 
causing painful and permanent injuries froin which he is still suf- 
fering, and greatly hindered in his abilitv to work. 

It was proved that  the carriage of the elevator a t  the t h e  was 
a t  one of the upper floors, where it had been taken by some one, 
and that  the door on the lobby floor was open. I t  was also slioxm 
tha t  Mr. Troy, the inmate of the hotel, had been sick and 
confined to the house for about a week, and there were (72) 
facts on evidence permitting the inference that i t  was the 
purpose of Troy in calling plaintiff into the building and of the 
two in going to Troy's room to play cards for money a t  a fine of 
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10 cents limit, involving a loss of 25 or 50 cents, etc. There were 
submitted the three ordinary issues as to the negligence of defend- 
ant, contributory negligence of plaintiff, and damages, and the 
court having charged the jury, there was verdict for defendant on 
the first issue. Judgment for defendant, and plaintiff excepted and 
appealed, assigning errors. 

Daniel & Carter for plaintiff. 
Robert Ruark, Small, MacLenn, Rragaw & l?odman, William B. 

Campbell for defendants. 

HOKE, J .  It is earnestly urged for error that  his Honor charged 
the jury in part on the first issue that if they should find that  Jones 
and Troy were on the way to Troy's room for thl? purpose of playing 
cards for money they should answer. the first issue for defendants, 
the objection being that such unlawful purpose, even if established, 
could in no legal sense be considered as the provimate or contribut- 
ing cause of plaintiff's injury. As an abstract proposition, considered 
entirely apart from the proprietary rights of the defendant as owner 
and in the management of the property, the position embodied in 
this objection should be upheld. I n  Sutton v. 'The Town of Wau- 
watosa, 29 Wis. l, Chief Justice Dixon, in an opinion of great force 
and learning, approves and sustains the principle that  "the fact, 
that  a plaintiff a t  the time he suffers injury to his person and prop- 
erty from the negligence of the defendant was doing some unlawful 
act will not prevent a recovery unless the act was of such character 
as would voluntarily tend to produce the injury." Tha t  is, unless the 
very unlawfulness of the act would have that  tendency. And the 
irinciple so stated is fully recognized in this State as in accord with 
the better considered authorities on the subjec:. Ferrell v. R .  R., 
172 N.C. 682; McNeill v. R. R., 135 N.C. 682; Waters v. R. R., 110 
i\T.C. 338; Watson on Damages for Personal Injuries, sec. 230 et seq. 
to  sec. 237. 

A judge's charge, however, must be considered and interpreted 
in reference to  the material facts submitted for his decision, and on 
this record i t  appears tha t  defendant is the owner and proprietor of 
the hotel where the incident occurred, and plaintiff is insisting upon 
the position that  he was there a t  the time on the invitation of a 
guest of the hotel, and has been injured in breach of the duty owed 

to one in that  position. I n  the case suggested, and without 
(73) more, i t  is very generally held that  such a one, termed an 

invitee, is entitled to the duty of ordinary care from the 
poprietor and his employees, but the principle does not extend to 
a claimant who enters a hotel for an ulterior purpose and who, go- 
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ing beyond the scope and purpose of the invitation, wanders into 
some remote portion of the premises not covered by the same, and 
where there is no reason to expect him to go. Under such circurn- 
stances he loses the position of invitee and the privileges incident 
to it, and is to be considered a trespasser or mere licensee, towards 
whom no duty is owing except not to willfully or wantonly injure 
him. Money v. Hotel Co., 174 K.C. 508; Monroe v. A. C. L. R .  R., 
151 N.C. 374; Quantx v. R. R., 137 K.C. 136; Glaser v. Rothschild, 
221 No.  180, reported also in 17 A. $ E. Anno. Cases 576; Ryerson 
V. Bathgate, 67 K.J.L. 337; Reardon v. Thompson, 149 Mass. 267; 
Plummer v. Dill, 156 Mass. 426; Zoebish v. Tarbell, 10 Allen 385. 
And the principle as stated should clearly prevail wherc under the 
guise of an invitee the claimant has entered or remains upon the 
premises for an unlawful purpose, assuredly so where the proprietor 
has not knowledge of such purpose and takes no part therein. M c -  
Ghee v. ;lTorfolk &: Southern, 147 N.C. 142; Newark Electrzc, etc., 
Light Co. v. Gordon, 78 Fed. 74; 1st Thompson on Kegligcnce, sec. 
969. 

I n  the last citation the position is stated as follows: "The dis- 
tinction is tha t  the person coming on the premises to whom this 
duty of care is due must not come as a mere trespasser or wrong- 
doer, but for some purpose lawful in itself, and such as the owner or 
occupier might reasonably expect to bring him there." 

As applied to the facts of this record, therefore, his Honor cor- 
rectly charged the jury that  if claimant was going to the room for 
the unlawful purpose of gambling they should answer the issue as to 
defendant's negligence KO, and he gave the right reason for it. "For 
in such case there would be no duty owing to him except not to 
willfully or wantonly injure him." Emry v. Navigation Co., 111 
N.C. 94. And he was correct also in holding that  there were no facts 
in evidence to justify a finding of that  character. There being no 
claim of willfulness and wantonness, in this connection being neg- 
ligence so gross as to manifest a reckless indifference to plaintiff's 
rights. Everett v. Receivers, 121 N.C. 519. 

The appellant excepts further that the court charged the jury 
as follows: 

"The burden is on the plaintiff to satisfy you by the greater 
weight of the evidence tha t  Shepard, the boy in charge of the ele- 
vator, or whoever was in charge of it, left the door open or that  if 
opened by some one other than an agent or employee of 
defendants, tha t  defendants knew i t  or tha t  it remained (74) 
open long enough for them, in the exercise of ordinary care, 
to have discovered it, and if plaintiff has failed to so satisfy you 
of these facts, you will answer the first issue 'No.' " 



78 I N  T H E  SCPREME COURT. [I82 

The court is dealing here with the general question of defend- 
ant's negligence as involved in the first issue and on the assuinption 
tha t  plaintiff was an invitee on the premises and entitled to the duty 
of ordinary care. I n  this aspect of the case he so instructed the jury 

L b ~ e  was and correctly charged then1 further that the burden of the ir- 
on the plaintiff and in effect that  he was required to establish a 
breach of duty towards him, the proximate cause of his injury. Go- 
ing further and referring to some of the contertions of the parties, 
lie gave the instruction excepted to as a furthsr rule to guide the 
jury in their deliberations, and in $his we think there was error to  
appellant's prejudice which entitles him to a new trial I t  will be 
noted that  his Honor is here charging the jury as to the burden of 
proof, telling then1 in terms tha t  to find the izsue for plaintiff the 
burden is on him to  show by greater weight of evidence either that 
the employee of defendant left the door open or if done by a third 
party, i t  had remained open so long that  defendant shotlld have 
discovered it. 

I n  this aspect of the case there are facts t1:nding to show, and 
they are without substantial contradiction, that  on 23 .January, 
1918, about 3:30 in the afternoon, plaintiff, an invitee on the hotel 
premises, walked into an elevator shaft, opening on the lobby, and 
fell to the cellar, eleven fret below, receiving permanent and pain- 
ful injuries from which he still suffers and disqualifying hini to a 
great extent from active labor in his calling; that i t  was a dark af- 
ternoon, sleet was falling, and from this cause and the color of the 
lmint and intervening obstructions to what light was prevailing on 
the outside, the place was so dark tha t  ordinary observation did 
not disclose the opening or ahsence of the elevator carriage; that 
the door leading into lobby where plaintiff was a t  the time hctd 
been left open, or was open, and the elevator carriage was at  one of 
the upper stories. If these facts are accepted hy the jury, and, as 
stated, they are not challenged in the record. a prima facie case of 
negligence is made out which would justify the jury in finding a 
verdict on the issue against the defendant without further proof. It 
is the accepted position here and elsewhere " that  where a thing 
which causes an injury is shown to be under the nlanagement of the 
defendant, and the occurrence is wch  as in the ordinary course of 
things does not happen if those v h o  have the management use 
proper care, i t  affords reasonable evidence, in the absence of ex- 
planation by defendant, tha t  the accident arose from want of care." 

This was held in the recent cases against the Texas Com- 
(75) pany, reported in 180 N.C. 546-561, and the principle has 

been approved and applied in many of our decisions on the 
subject. F'itzgerald v. R. R., 141 K.C. 530: Stcuqart v. Carpet Co., 
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138 N.C. 60; Womble v. Grocery Co., 135 N.C. 474; Haynes v. Gas 
Co., 114 N.C. 203; Aycock v .  R. R., 89 N.C. 321; Suleeney v. Erving, 
228 U.S. 233; Cincznnati Traction Co. v. Holzenkanzp, 74 Ohio St.  
379, reported also in 113 Am. St. 980, with an informing and help- 
ful note on the subject. Labatt  on Master and Servant, iec. 834. In 
the citation to Labatt ,  quoted with approval in Wortzble's case, it 
is said: "The rationale of tlie doctrine, spoken of in the cases as 
res ipsa loquitur is that in some cases the very nature of the occur- 
rence may itself, and through the presumption it carrieq, supply the 
requibite proof. It is applicable when under the circumstancrs sliou-n 
the accident presumably would not have happened if due care had 
been exercised. I t s  essential import 1s that  on the facts proved the 
plaintiff has made out a prima facie case withoiit direct proof of neg- 
ligence. The doctrine doeq not dispcnse with the rule that the party 
who al!eges negligence inuqt p row i t ;  it merely deternlines the 
mode of proving it, or "what shall be prima facie evidence of neg- 
ligence." And a clear and accurate statement of tlie position will be 
found in the case of Stewnrt v. Carpet Co., w p m .  

In  Fitzgerald's case the opinion cites an English decision on the 
mbject, as follows: 

"In Scott v. Dock Co., 3 Hurl. B Colt, the plaintiff p r o ~ e d  that 
while conducting his duties as custom officer, he was passing in 
front of a warehouse in the dock yard and was felled to the ground 
by six bags of sugar falling upon him, and the principle is declared 
nb follows: 'There must be reasonable evidence of negligence, but 
when the thing is shown to be under the management of the defend- 
ant or his servants, and the accident is such as in the ordinary 
c o u r ~ e  of things does not happen if those who have the manage- 
ment use proper care, it affordq reasonable evidence in :he absence 
of explanation by the defendant that the accident arose from want 
of care.' " 

And again a case from New Jersey is referred to with approval 
as follows: "In Sheridan v. Foley, 58 K.J. Law 230, i t  is said: 'It is 
urged, however, on behalf of the defendant that the plaintiff mas 
bound, in order to entitle hini to a verdict, to prove affirmatively 
tha t  the injury which he received was caused by thc negligent act 
of the defendant or of his servants: that the mere proof tha t  the 
plaintiff was injured by a brick falling from the hod of one of the 
defendant's hod-carriers, or from a scaffolding upon which some of 
the employees of the defendant were engaged in laying a wall, d o ~ s  
not, standing alone, raise any presumption of negligence; m d  that,  
as there was no evidence offered to show under what cir- 
cumstances the brick fell, there was nothing in the case to (76) 
warrant the jury in inferring tha t  the injury con~plained of 
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was the result of carelessness of the defendant or of his en~ployees. 
While i t  is true, as a general principle, that mere proof of the oc- 
currence of an accident raises no presumption of negligence, yet 
there is a class of cases where this principle does not govern - cases 
where the accident is such as, in the ordinary course of things, would 
not have happened if proper care had been used. I n  such cases the 
maxim res ipsa loquitur is held to apply, and it  is presumed, in thc 
absence of explanation by the defendant, that the accident arose 
from want of reasonable care.' " 

On the record, therefore, in charging the jury that  in order to 
render a verdict for plaintiff on the first issue, the burden was on 
him to show by a preponderance of the evidence either that  the boy 
in charge of the elevator left the door open, or if opened by some 
other than an agent of plaintiff, that  defendant knew it or it had 
been open long enough for them to have found i t  out in the exercise 
of proper care, the court, in our oplnion, was putting on plaintiff a 
greater burden than is warranted by the proper application of the 
principle referred to. It no doubt, made the impression upon the 
jury that  in order to a verdict on first issue plaintifl was required 
to offer direct and affirmative proof of the facts suggested, whereae 
the jury, if they so determined, or in the absence of satisfactory ex- 
planation, were well warranted in finding negligence from the ob- 
jective and attendant facts of the occurrence without such affirni- 
ative proof. 

In  many cases on the subject these passerger elevators are lik- 
ened to railroad carriers of passengers in which there is a presump- 
tion of negligence arising from an unexplained injury. Edwards v. 
Mfg. Co., 61 R.I. 646; Oberfelter v. Doran, 26 Neb. 118; Fox v. 
Philadelphia, 208 Pa.  St. 207. But in this jurdict ion the objective 
facts similar to those presented here, as shown in Stewart's and 
Womble's decisions, only make out a prima fncie case of negligence 
and justifying a verdict without further or direct and affirmative 
proof. Having undertaken to lay down the rule as to the burden of 
proof, i t  should have been done correctly, and no prayer for instruc- 
tions was required. S. v. Wolf, 122 N.C. 1079-1081; Bynum v. By- 
num, 33 N.C. 632. 

For the error indicated, plaintiff' is entitled to a new trial of the 
issues, and it  is so ordered. 

New trial. 

Cited: Weathers v. Baldwin, 183 N.C. 2'79; Briqman v. Con- 
struction Co., 192 N.C. 795; Barnes v. Hotel Corp., 229 N.C. 731; 
McIntyre v. Elevator Co., 230 N.C. 543; Schueler v. Good Friend 
Corp., 231 N.C. 418; Young v. Anchor Co., 239 N.C. 290; 8.  v. 
Hairr, 244 N.C. 509. 
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CHARLES KAKNAN ET AL., V. H. ASSAD. 
(77) 

(Filed 28 September, 1921.) 

1. Appeal a n d  Error-VerdictPleadings-Evidence--Admissions. 
On appeal, the verdict of a jury may be given significance and correctly 

interpreted by reference to the pleadings, the evidence, the admissions of 
the parties, and the charge of the court. 

2. Same--Motion to Set Aside Verdict. 
Where, upon the admissions of the parties, the cause has been proceeded 

with in the Superior Court upon conflicting evidence as  to the establish- 
ment of a certain fact upon an issue agreed upon, a party, in disregard 
to or in conflict with his admissions, may not, after verdict, successfully 
move for judgment thereon. 

APPEAL by defendant from Culvert, J., a t  June Term, 1921, of 
WILSON. 

Summary proceedings in ejectment tried originally before a jus- 
tice of the peace and then de novo upon appeal in the Superior 
Court, where the following verdict was rendered by the jury: 

"1. Did plaintiff and defendant enter into a contract for the 
rental of the property in question for a term of three years begin-. 
ning 26 February, 1921? Answer: 'Yes.' 

"2. Did defendant Assad fail to perform on his part the terms 
of said contract? Answer: 'Yes.' 

"3. What is the reasonable rental value, per month, of the 
property? Answer: '$20.! !' 

As bearing upon the meaning and sufficiency of the issues, the 
following appears in the record: 

((At the close of the testimony attorneys for both plaintiffs and 
defendant, and the court, indulged in some discussion as to the 
proper issues to be submitted. During the course of the discussion 
i t  was conceded by attorneys for both plaintiffs and defendant that  
if the jury should find tha t  the plaintiffs and defendant did enter 
into a contract for the rental of the property for a period of three 
years beginning 25 February, 1921, and should further find tha t  the 
defendant had failed on his part  to do and perform the things that 
he had agreed to do as to the making of the repairs, that  such 
breach on the part  of the defendant Acsad would constitute a for- 
feiture of the rental contract. The whole case was tried upon the 
theory tha t  if the jury should find tha t  the contract was entered 
into, as they did find and should further find tha t  the defendant had 
failed to perform on his part ,  as the jury did find, then such failure 
would constitute a breach of contract. Counsel for both plaintiffs 
and defendant conceded this position before the court and 
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(78) in the argument of the case before the jury. It was only 
after the jury had returned the verdict that  any point was 

made by the defendant that  he was entitled tc judgment upon the 
verdict." 

From a judgment declaring the lease forfeited and that the plain- 
tiffs are entitled to the immediate possession of the premises, and 
from his Honor's refusal to enter a contrary judgment on the ver- 
dict, the defendant appealed. 

W .  A. Finch and Connor & Hill for plaintijfs. 
0. P. Dickinson for defendant. 

STACY, J. We do not think the defendant i~s entitled to a judg- 
ment on the verdict in view of the admissions and concessions made 
in open court and before the rendition of the v ld i c t .  The case was 
tried on a different theory w ~ t h  a different understanding, and i t  
mould seem that  the defendant ought to be content with the result. 

It is well understood that,  except in proper instances, a party to 
a suit should not be allowed to change his position with respect to 
a material matter, during the course of litigaticn, nor should he be 
allowed to "blow hot and cold in the same breath." Ingram v. 
Power Co., 181 N.C. 359; Lindsey v. Mitchell, I74 N.C. 458. A for- 
tiori, after a verdict has been rendered against him, he should not 
be permitted to withdraw his admissions solemnly made on trial. 
This would not be conducive to the ending of litigation, a policy 
much favored in the law. W e b b  v. Rosemond, 1172 N.C. 848; Coble 
v. Barringer, 171 N.C. 445. 

His Honor might well have found as a fact. and embodied it  in 
a ue was his judgment, that  an affirmative answer to the second i-s 

conceded to mean and admittedly would work a forfeiture of the 
lease. This would have cured any apparent irregularity. But  we 
think the judgment is supported by the record and is entirely suffi- 
cient without such finding being incorporated therein. 

It has been held with us in a number of cases that  the verdict 
of a jury may be given significance and correctly interpreted by 
reference to the pleadings, the evidence, admissions of the parties, 
and the charge of the court. Howell ZI. Pate, 181 N.C. 117; Reynolds 
v. Express Co., 172 N.C. 487; Bank v. Wilson, 168 N.C. 557. Tested 
by this rule or standard, we have experienced no difficulty in arriv- 
ing a t  the conclusion that  the judgment below should be affirmed. 

"He that  sweareth to his own hurt, and changeth not," is prom- 
ised an abiding place, from where he "shall never be moved1' 
(Psalm XV), but the present defendant apparently has not brought 
himself within the protection vouchsafed to this class. He  invokes 
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the promise and asks not to  be moved, because he has 
spoken to his own hurt, but he seems unwilling to comply (79) 
with the steadfast or "changeth not" condition. 

After a careful consideration of the defendant's exceptions and 
essignments of error, we conclude tha t  the judgment of the Superior 
Court must be upheld, and i t  is so ordered. 

No error. 

Cited: Brewington v. Loughran, 183 N.C. 561; Pierce v. Carl- 
ton, 184 N.C. 178; Holmes v. R. R., 186 K.C. 61; Irvin v. Harris, 
189 N.C. 467; Short v. Kaltmnn, 192 N.C. 156; ATezcbern v. Gordon, 
201 N.C. 318; S .  v. Whitley,  208 N.C. 664; Edge v. Feldspar Corp.. 
212 N.C. 248; Cody v. England, 216 N.C. 609; Jernigan D. Jernzgar,, 
226 N.C. 206. 

J. h1. hlONROIi; ET AL., V. W. N. HOLDER. 

(Filed 28 September, 1921.) 

Pleadings-Examinatio~i of Party-Statutes-Appeal and Error. 
An appeal will not directly lie to the Supreme Court from an order of 

the Sulwrior Court judge affirming the action of the clerk in ordering the 
esamination of the defendant to elicit certuiu information. alleeed to be 
not otherwise obtainable, and material to  the filing of the complaint, C.S. 
000, when i t  does not a.1,l)ea.r tha t  the defendant will be prejudired or in- 
jured by the examination. 

APPEAL by plaintiff from Cranmer, J., at ,July Term, 1921, of 
LEE. 

Civil action pending in the Superior Court of Lee County. 
The plaintiffs, desiring to elicit certain information, which they 

allege is not otherwise obtainable, and is necessary and material to 
enable them to file their complaint, submitted the requisite affidavit 
and moved before the clerk for an order to examine the defendant 
as provided by C.S. 900 ef seq. This was allowed. Whereupon, the 
defendant entered a special appearance before the clerk and moved 
to vacate the order of examination on the ground that  it had been 
improvidently and improperly granted. From the clerk's refusal to 
strike out the order, the defendant appealed to the judge of the 
Superior Court, who, upon a hearing affirmed the order and judg- 
ment of the clerk. Plaintiff appealed. 
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Williams & Williams for plaintiff. 
Hoye & Hoyle for defendant. 

STACY, J. It appearing that  the order of ~exnmination, as en- 
tered by the clerk and approved by the judge, is based upon an afi- 
davit, apparently sufficient in form and substarce, and there being 
no denial of the facts or contrary showing by the defendant, we 
must dismiss the appeal as prematu~e. Pender v. illallett, 122 N.C. 
163; Holt v. Warehouse Co., 116 N.C. 480; Vann v.  Lawrence, 111 
N.C. 32. 

It is true, in Ward v. Martin, 175 1V.C. 287, the Court, 
(80) in its discretion, entertained an appeal from an order of 

this kind, because of the important questions presented; 
but in the instant case it  does not appear that the defendant will 
be prejudiced or injured by the examination 

Of course, as said in Bailey v. Mntthews, 156 N.C. 81, and re- 
peated in Fields v. Coleman, 160 N.C. 11, "The law will not permit 
a party to spread a drag-net for his adversary in the suit in order 
to gather facts upon which he may be sued, nor will i t  countenance 
any attempt, under the guise of a fair examination, to harass or 
oppress his opponent." But these are matters which, in the first in- 
stance, must be committed to the wisdom and good judgment of 
those who grant the orders and supervise their execution. Until some 
right is denied or some wrong is done, the defendant should not be 
permitted to appeal, and thus delay the trial of the cause. Holt v. 
Warehouse Co., supra. 

Appeal dismissed. 

Cited: Whitehurst v. Hinton, 184 N.C. 12,  Chesson v. Bank, 
190 N.C. 190; Abbitt v. Gregor~l, 196 N.C. 11; Johnson v. Mills Co., 
196 N.C. 94; Douglas v. Buchanan, 211 N.C. 668; Knight v. Little, 
217 N.C. 682; Suddreth v. Simpson, 224 N.C. 183; Fox v. Yar- 
borough, 225 N.C. 608; Cuthbertson v. Rogers, 242 N.C. 627. 

ANNIE W. DUNCAN v. J. D. OVERTON AND D. H. OVERTON. 

(Filed 28 September, 1921.) 

Automobiles-Negligence-Principal and AgentFather and Son - Evi- 
dence-Nonsuit-Trials. 

Where there is evidence that  a father has given his automobile to his 
son for the purpose of the latter's driving therein 1:hrough the country to 
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t o ~ n  to enter school, with instructions to leave the automobile a t  a ga- 
rage, the father is responsible in damages for the negligence of the son 
in causing an injury to a third person on the streets of the town, whila 
so driving, from \vhich he is not released b~ a divergence of the son in 
taking some fellow-students from the depot, where he had met them, to 
the school, and a nonsuit or a direction of the verdict on the trial in the 
tlefendant's behalf n-as properly refused. 

APPEAL by defendant from Devin,  J., a t  October Term, 1920, of 
CHATHAM. 

This is an action for injuries sustained by the plaintiff from an 
automobile driven by the defendant, D. H. Overton, in t,he streets 
of Raleigh, J. D. Overton, the owner thereof. being joined as a de- 
fendant. Verdict and judgment for the plaintiff. Appeal by the de- 
fendant, J. D. Overton. 

Manning, Bickett  & Ferguson for plaintiff 
Lit t le  & Barnes for defendants. 

CLARK, C.J. There are two exceptions, one that  the 
court should have charged the jury as prayed, tha t  if they (81) 
believed the evidence they should answer the first issup 
ilKo,ll as to  the defendant J. D. Overton. The other exception iq 
that  there should have been a nonsuit as to the defendant J. D. 
Overton. There is thus no question raised as to the neqligence, or 
the amount of the damages. The sole question is as to the liability 
of J. D. Overton, the ovmer of the machine and the father of the 
other defendant, who was the driver whose negligence, as thp jury 
find, was the cause of the injury. 

In  the second paragraph of the complaint it is alleged tha t  "the 
defendant J. D. Overton was the owner of the automobile which was 
being driven with his knowledge by his son, D. H. Overton, in the 
city of Raleigh, a t  the time hereinafter mentioned." This allegation 
is admitted in the answer. This admission that  the minor defendant 
was driving the car with the knowledge of his father justifies the 
inference tha t  i t  was done with his consent. Taylor v. Stewart, 172 
N.C. 206. And, indeed, this case falls within the principle laid down 
in Tyree  v. Tudor,  181 N.C. 214, in tha t  his father admits that  he 
authorized the son to use the car on this occasion. According to the 
defendant's evidence, the father had directed his son to  drive this car 
from Nashville to Raleigh, to carry hi~nself and his luggage to the 
A. and E. College, and thereafter to  take the car to the garage in 
Raleigh for repairs. The son testifies tha t  he met some other college 
~ t u d e n t s  a t  the Union depot in Raleigh and was conveying them and 
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their suit-cases in the car to the college at the time the injury to the 
plaintiff occurred. 

The court instructed the jury: "If you should find from the evi- 
dence that  the defendant J. D. Overton, who mas the owner of the 
car, only gave permission to his son to take the sar to the garage for 
repairs directly after having gone to the college, and that  his in- 
structions in this respect were disobeyed by his son without the 
knowledge or consent of J. D. Overton, and t11at the son was not 
accustoined to drive the car without the express permission of J. D. 
Overton, then you would answer the first issue 'KO' as to J. D. Over- 
ton; but if you should find from the evidence, and the greater weight 
thereof, that  i t  was customary for the son to drive the car, or that  
a t  the time of the injury he was engaged in carrlying out the father's 
instructions, then the defendant D. H. Overton would be the agent 
of the defendant J. D. Overton, and the said J. D. Overton would 
be liable for the acts of his agent, and if you should find from the 
evidence, and the greater weight thereof, that  there was negligence, 
you would answer the issue 'Yes' as to both defendants." 

There is no assignment of error to this charge, nor that  i t  is not 
justified by the evidence. We do not think that  the defendant has 

any cause to claim that  he was prejudiced thereby. The 
(82) case on appeal states that  there was other evidence on the 

part of the plaintiff which the appellant does not set out 
in his case on appeal. 

Indeed, we think the law is stricter against the defendant than 
as stated in the charge. The father having placed his son in charge 
of the machine to bring it from Nashville to the A. and E. College 
a t  Raleigh, and thence to the garage, is responsible for injuries ac- 
cruing from the negligence of his agent while in charge of the ma- 
chine on that  errand, and is not released therefrom by an incidental 
divergence in discharging the duty entrusted to him before the driver 
reached the garage, such as is testified to in thii: case. 

No error. 

Cited: Robertson v. Aldridge, 186 N.C. 296; Punish v. Ar- 
mour $ Co., 200 N.C. 658; Laxarms v. Grocery Co., 201 N.C. 819; 
Jackson v.  Scheiber, 209 X.C. 446; Parrott v. Kantor, 216 N.C. 593. 
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A. J. SIhlONDS AND WIFE V. S. T. C,%RSOI\T. 

(Filed 28 September, 1021.) 

1. Courts-Justices' Courts-Appeal-Superior Courts- Actions - Dam- 
ages. 

The sending ul) an appeal to the Superior Court by the justice of tlie 
peace upon the payment of the cost thereof is a judicial acL. and no ac- 
tion for damages will lie against him for failing to -end up the paper> ill 
apt time. 

2. Same-Laches-Statutes. 
I t  is al)l~ellant'r duty to docket his apI~eal in tlie Superior Court in 

time. C.S. 660. and his failure to have done so by the nest succeeding 
twm of the Superior Court, wherein the motion of appellez to dismiss has 
been properly nllowecl. or to apply for a recoldari, in a l ~ t  time, is his own 
laches, which will prevent his recovering damages of the justice of t11r 
peace for his failure to cend up the case according to his promise, after 
haring accepted his fee therefor, in the absence of a fraudulent intent. 

APPEAL by plaintiffs from Horton, J., a t  March Term, 1921, of 
PITT. 

On 2 May,  1916, J .  J. Ford recovered judgment against the 
plaintiffs in this action (who were defendants in that action), be- 
fore S. T .  Carson, a justice of the peace (the defendant hercin). 
They gave notice of appeal to the Superior Court, and then and 
there paid to the said justice of the peace the defendant S. T .  Car- 
son, the appeal fee of 30 cents, together with the further sum of 50 
cents for docketing the same in the Superior Court, which i t  is al- 
leged he agreed to send up with the said papers on appeal. 

The complaint allegcs that  the justice negligently and carelessly 
failed to send up said case, and failed to remit the fee for docketing 
the appeal, paid to him by the plaintiffs (defendants in 
said action), whereby the plaintiff in said action a t  August (83) 
Term, 1916, procured judgment dismissing said appeal be- 
cause i t  had not been docketed in time. The court finds as facts that  
"The next term of the Superior Court of Pitt  convened 20 May. 
1916, after said term of court, the justice of the peace having failed 
to send up the case with the fee for docketing." 

The complaint further alleges tha t  by reaqon of the dismissal of 
the said appeal the plaintiffs in this action were required to pay the 
said J. J. Ford the sum of $106.12, and that the plaintiffs had a 
good and meritorious defense to the action brought by Ford, he 
being indebted to the plaintiffs a t  that  time more than the amount 
of said claim. 

The plaintiffs paid off the Ford judgnlent and brought this ac- 
tion in the county court of Pitt  to rerover the amount thereof, 
$106.12, and obtained verdict and judgment for the full amount, 
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whereupon the defendant appealed to the Superior Court, in which 
the court nonsuited the plaintiffs, who appealed. 

Albion Dunn for plaintiffs. 
F. G. James & Son for defendant. 

CLARK, C.J. This is a case of novel impression in t,his State, 
and presents the question whether a justice of the peace is liable in 
an action for negligence in failing to send up the case on appeal 
when he has been paid the appeal fee, and t,he clerk's fee for 
docketing, and can the injured party recover for damages resulting 
from such negligent failure? 

Rev. 1532, requires the justice of the peace within ten days af- 
ter notice of the appeal, to send up to the clerk of the Superior 
Court all the papers in the cause, provided his fce therefor is paid, 
which was done in this case. It is then made the duty of the appel- 
lant to docket his appeal in the Superior Court, C.S. 660, and if he 
fails to do so by the next succeeding term of the Superior Court, 
the appellee may have the case placed upon docket and have the 
judgment affirmed. It was the duty of the appellant to pay the 
docketing fee and have the cause docketed, Sneeden v. Darby, 173 
N.C. 274, and cases there cited, and if the case is not docketed in 
time the appellee may have it disniissed. Barnes v. Saleeby. 177 
X.C. 256, and cases there cited. 

The action of the justice in not sending up the papers was a ju- 
dicial duty, and his failure to do so is not actionable. He is liable 
for a default in a public duty, but not in damages to  the plaintiffs, 
whose own duty it  was to see that the appeal was properly docketed, 
and if the papers were not sent up in apt time i t  was their duty to  
apply for a recordari, or to apply in time to the justice to make an- 
other return. Not having done this, they were in laches, and the 

appeal was properly dismissed. Abell v. Pozce~ Co., 159 
(84) N.C. 348; Tedder v. Deaton, 167 N.C. 4'79; Bargain House 

v. Jefferson, 180 N.C. 32. and cases there' cited. 
The plaintiff contends, however, that the justice undertook and 

agreed to send up the 50 cents to docket the appeal and that  failure 
to do this was negligence in the discharge of a ministerial duty. But 
this was purely a gratuitous offer, n mere matier of courtesy or 
personal accommodation based upon no consideration and for the 
failure to  discharge this the plaintiff is not entitled to an action 
unless there were fraud or intent to defeat the appellants of their 
rights. 

Besides, the appeal was taken 2 &lay and the next term of the 
Superior Court was held on 20 hlay, and i t  was the appellant's own 
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negligence that  they did not ascertain whether the case was docketed 
and ready for trial a t  that  first term as the statute requires. They 
should have ascertained that the justice had not paid the docketing 
fee and have called on him to send up the record. This was not 
done, and there was no attempt to docket the case until 3 July. The 
plaintiffs have suffered loss by their own negligence, and this action 
cannot be maintained. 

The plaintiffs rely upon the expression a t  the end of the opinion 
in MacKenzie v. Development Co., 151 N.C. 2 7 8  "The payment of 
the clerk's fee to the justice cannot avail him (the appellant), for 
this should have been paid to the clerk, and its payment to the jus- 
tice merely made the justice his agent. If the appellant has lost any 
rights he has lost them through the carelessness of his agent, and 
his own neglect to avail himself of the remedies of recordari and 
attachment that  the law gives him." The Court was there referring 
to the analogy of the cases in which the transcript is not sent up 
in time and docketed in the Supreme Court by the neglect of the 
lawyer who undertook to attend to this, and the Court has held in 
a long line of cases that as to such matter the lawyer is acting 
simply as agent for the appellant and his neglect is the neglect of 
 he appellant and does not excuse hiin. Truelove v. h'orris, 152 N.C. 
'757, in which case the statement a t  the close of the opinion that  the 
client would have an action for the negligence of lawyer as his agent 
is based upon the fact that the lawyer is acting under a considera- 
tion and liable to his principal for negligence. But in this case the 
justice was acting simply as a matter of accommodation, and under 
no legal liability except, as has been said, when it  is alleged and 
shown that  his conduct was fraudulent or with intent to defeat the 
appellant of his right to have the case reviewed, which is not alleged 
here. 

The Court intimated in A'. v. Deyton, 119 N.C. 880, and Hewitt 
v. Beck, 152 N.C. 757, that  where the clerk of the Superior Court 
failed to  transmit the transcript in 20 days to this Court 
he might be liable to indictment. Whether the clerk, who (85) 
is acting, unlike the justice, ministerially, in sending up 
the record, would also be liable in an action for damages sustained 
by such default is not a matter before us. The justice of the peace 
has no clerk, and his sending up the original papers is a judicial 
duty unlike the clerk of the Superior Court, who makes a tran- 
script of the record for this Court, which is sent up by the au- 
thority of the judge in pursuance of a duty prescribed by law. 

Affirmed. 
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HATWOOD BARNHILL v. RICHARD HARIIEE AXD WIFE. 

(Filed 28 September, 1921.) 

Deeds and Conveyances-Boundaries-E~idenc~eneral Reputation. 
Where the location of the boundary line between adjoining owners of 

land is in controversy, in an action of trespass involving title, and it  ap- 
pears from the call in one of the deeds, from a common source, that it 
is a certain distance from a certain street, calling: in question the width 
of the street, it is competent to show the general reputation of the width 
of the street by a witness who has known it for thirty years, comlnenc- 
ing a t  a time before any question relating to it wa3 in controversy, or auy 
of the land was owned by the parties to the action. 

APPEAL from D e v i n ,  J., a t  M a y  Term, 1921, of PITT. 
From verdict and judgment in favor of plaintiff, defendants ap- 

pealed. 

Jul ius  B r o w n  and F .  G. J a m e s  & S o n  f o r  plaintiff. 
F.  C. Harding and L. W .  Gaylord for  de fendants .  

CLARK, C.J. This is an action for trespass which turns upon 
the location of the dividing line of the adjoining lots of the parties 
in Greenville. Both claim under the same title. The plaintiff's deed, 
from W. A. Taylor in 1907, describes his boundaries as follows: 
"Beginning a t  the corner of Read and Second streets and running 
south with Read street 30 feet, thence an easterly course parallel 
with Second street 59 feet to the line of Miles Grimes, thence with 
the line of Miles in a northerly direction 30 feet to Second street, 
thence in a westerly direction to the beginning, being a par t  of lot 
No. 148 in the plan of the town of Greenville." The description in 
defendants' deed, executed by W. A. Taylor in 1914, is: "Known as 
a par t  of lot No. 148 in the town of Greenville, beginning on the 
east side of Read street a t  a point 30 feet south of the intersection 
of Read and Second streets, it being the soutliwest corner of the 

lot which was conveyed to Hsywood Ilarnhill by said W. 
(86) A. Taylor and wife and running from thence with Read 

street south 41 feet, thence east a t  right angles with Read 
street 59 feet, thence a northerly direction parallel with Read street 
41 feet to line of the lot now or formerly owned by Haywood Barn- 
hill, thence a westerly direction w i t h  the line o f  the said Hayulood 
Barnhil l  lot  59 feet to the beginning." 

It will thus be seen tha t  the controversy depends upon the loca- 
tion of the corner of Read and Second streets. The southern line of 
the plaintiff is described as "beginning 30 feet" from tha t  corner and 
running east 59 feet, and the northern line of the defendant calls 
for the southern line of the plaintiff's lot. 
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If the corner on Second street is where the plaintiff claims, then 
the defendant has trespassed upon 7 feet of the plaintiff's lot east- 
wardly 59 feet, and the jury has found in accordance with the plain- 
tiff's contention. There is but one exception which requires our con- 
sideration. 

S. T. Hooker testified that  he has lived in the town of Greenville 
fifty years, knows the reputation of the size of the blocks, and the 
width of the streets in said town; t!lat his knowledge of this general 
yeputation extends back thirty or thirty-five years; tha t  he has no 
knowledge of the width of Second street, except from general rep- 
utation; tha t  by the general reputation as to the width of Second 
street, running back as far as thirty years, the width of Second street 
is 49% feet. He  says that  the streets of Greenville are of different 
widths; tha t  he does not know thc actual width of Second street 
below or east of Read street; that he never heard a question raised 
as  to the width of Second street; that he lived on the corner of 
Second street. The judge permitted the witnebs to state, as above, 
the general reputation that the width of Second street was 491,; 
feet, and defendant excepted. 

We think the evidence of the general reputation, thirty or thirty- 
five years old as to the width of the street was competent under the 
rule laid down by this Court in Threadgill v. Wadesboro, 170 N.C 
641; Sullivan v .  Blount, 165 N.C. 7 ;  Bland v. Beasley, 140 N.C. 628. 
H e  testified as to the general reputation which began long before 
this litigation, and before either of the parties owned any of the 
land in controversy. 

No error. 

lTTILLIhSI MORRIS v. KRBMER BROTHERS COMPASY. 
(87) 

(Filed 28 September. 1021.) 

Instr~1ctions40~1rts-Imp1~oper Remarks-  P re jud ice  - Sta tu t e s  - S e w  
Trials.  

In a n  action to recover damages for  personal injury. where a release 
frvm liabilitr is set 11p and relied upon. with e r~dence  to support it, it is 
reversible and ineradicable error for the judge. dm'inq the trial and in 
the  presence ant1 hearing of the  jnry, to stop the teitinlony of the defend- 
ant's witnew, n uonrc4dent attorney who had procurptl the relenw. 2nd 
question him upon the profesuional ethics i n~o lved  and the standard in 
his own State, of such conduct; which reflected on the witness, and no 
effort being made on h k  pa r t  to remove, by his inutruction or admonitions 
to the  jury. the ~ r e j u d i r e  thus necesqarily occasioned can h a w  tha t  effecst, 
and a new trial  before ailother jury will be ordered on al~peal.  C.S. XX 
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APPEAL by defendant from Allen, J., a t  January Term, 1921, of 
PASQUOTANK. 

This action was brought to recover damages for injuries alleged 
to have been caused by defendant's negligence. Plaintiff had been 
employed by the defendant to work in his sawmill, and was engaged 
a t  the time of his injury on the platform in loading sawed lumber 
upon trucks preparatory to hauling i t  to the drykilns, or to the yard 
of the mill. The lumber was brought to the platform by a chain or 
conveyor, and while so performing his duties he was knocked from 
the platform by a heavy board, which had fallen from the con- 
veyor, and injured. Plaintiff alleged negligence in several particu- 
lars. Defendant answered and denied that there was any negligence 
on their part, and pleaded assumption of risks and contributory 
negligence. 

There was much evidence taken upon the questions of negli- 
gence, contributory negligence and assumption of risks, and excep- 
tions entered to rulings, but they need not now be considered, as  
we are of the opinion tha t  a material error was comnlitted in an- 
other respect. Defendant pleaded that the plaintiff had executed a 
release to them from all damages growing out of said alleged in- 
jury, and Rlr. Hoag, an  attorney a t  law, of Kor fdk ,  Va., who pro- 
cured the release, was exainlned a t  length as a witness for the de- 
fendant in regard to its execution, the plaintiff having alleged tha t  
the release was obtained by fraud, or mistake. The following ap- 
pears in the record of the case as to what occurred between the judgc 
and the witness during the redirect examination cf the witness, Mr.  
Hoag : 

"At this point his Honor, the jury being present, announced that  
he wanted to ask the witness a question, and did YO as follows. 

"Q. You say you are a lawyer in Virginia? A. 'Yes, sir.' 
"Q. I s  it in accordance with your idea of professional 

(88) ethics in Virginia for a lawyer to go to a man and ap- 
proach him if he has not brought any lawsuit and get writ- 

ten statements from him? A. 'Absolutely so. We do not approach 
him if he has employed a lawyer first, but i f  he has not we do that 
quite frequently. It is considered ethical.' 

"Q. I wish you would show me one of the rules. 
"To a11 the foregoing questions by the court the defendant in 

ap t  time objected. Objection overruled and defendant excepts. 
"His Honor continued: I would like to see the ethics for my own 

information. I s  i t  ethical for a lawyer of one State to go into an- 
other State and prepare a case when hc is not liceiwed in that State? 
A. 'We have done tha t  so frequently in Virginia without any ques- 
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tion of the bar, just as a matter of information so I could make a 
settlement, I came here to ascertain the facts.' 

"To the foregoing questions by the court the defendant in apt 
time objected. Objection overruled and defendant excepts. 

"The court continues: I don't want the jury to be prejudiced 
against the witness on account of my asking these questions. It is 
so unusual for a lawyer from another State to come into the State 
doing professional work that  I wanted to see what standard he 
was governed by. 

"Q. You don't practice in this State? A. 'No, sir.' 
'(I think it is the duty of the court to look int,o those matters 

and protect anything wrong going onj but I don't see anything 
wrong going on in this case. I think it  is proper for the court to in- 
quire, but the jury is not to consider i t  a t  all, i t  is a matter between 
witness and court, and he being a lawyer. 

"To the foregoing questions and statements by the court the de- 
fendant in apt time objected. Objection overruled and defendani 
excepts." 

This dialogue between the judge and the witness was duly and 
specially excepted to  by the defendant as i t  progressed, and has 
been assigned as error by it. 

There was a verdict, followed by a judgment, for the plaintiff, 
and defendant appealed. 

Meekins & Mcikfullan for plaintiff. 
Hl~ghes,  Lit t le  & Seatcell, and TY. A. Wor th  for defenda?zt. 

WALKER, J., after stating the pertinent facts: We will repeat 
here what we said in Bank v. AicArthur. 168 N.C. 48 a t  page 52:  
"We are of the opinion that  the remark of the learned and unusually 
careful judge, in regard to calling a certain witness, should not havc 
been made, and was calculated, as an intimation, if not a direct ex- 
pression, of opinion upon the facts, to prejudice the plain- 
tiff, and is forbidden by the statute, which provides: 'No (89) 
judge, in giving a charge to a petit jury, either in a civil 
or criminal action, shall give an opinion as to whether a fact is 
fully or sufficiently proven, such matter being the true office and 
province of the jury; but he shall state in a plain and correct man- 
ner the evidence given in the case and declare and explain the law 
arising thereon.' There have been numerous decisions upon this 
statute, and this Court has shown a fixed purpose to enforce it  
rigidly as i t  is written. There must be no indication of the judge's 
opinion upon the facts, to the hurt of eithcr party, either directly 
or indirectly, by words or conduct. The judges should be punctilious 
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to avoid it, and to obey the statutory injunction strictly. We are 
absolutely sure that  they fully desire to do so and their occasional 
expressions which have come before this Court for review and held 
to be violations of the statute have evidently been inadvertent, but 
none the less harmful. The evil impression when once made upon 
the jury becomes well-nigh ineradicable." Manly, J., who was one 
of the most eminent and just of our judges, said in S.  v. Dick, 60 
N.C. 440: "He (the presiding judge) endeavored to obviate the 
effect of his opinion by announcing in distinct terms the jury's in- 
dependence of him; but this was not practicable for him to do. The 
opinion had been expressed and was incapable of being recalled. The 
object (of the statute) is not to inform the jury of their province, 
but to guard them against any invasion of it. The division of our 
courts of record into two parts- the one for the judging of the 
law, the other for the judging of the facts-is a matter lying on 
the surface of our judicature, and is known to everybody. I t  was 
not information on this subject the Legislature intended to furnish, 
but their purpose was to lay down an inflexible rule of practice, that  
the judge of the law should not undertake to decide the facts. If he 
cannot do so directly, he cannot indirectly; if not explicitly, he can- 
not by innuendo. What we take to be the inadvertence of the judge, 
therefore, was not cured of its illicit character by the information 
which he immediately conveyed. The error is one of the casualties 
which may happen to the most circumspect in the progress of a trial 
on the circuit. When once committed, however, i t  was irrevocable, 
and the prisoner was entitled to have his case tried by another jury." 
And to the same effect did Hoke, J . ,  speak in S ,  v. Cook, 162 N.C. 
586, citing and approving S. v. Dick: "The learned and usually 
careful judge was evidently conscious that  he had probably and by 
inadvertence prejudiced the prisoner's case, for he added: 'But the 
court has no right to express an opinion about the case,' hut the for- 
bidden impression had already been made, and as to the vital por- 
tion of the prisoner's plea, and on authority, the attempted correc- 

tion by his Honor must be held inefficient for the purpose." 
(90) So in S. v. Ownby, 146 N.C. 678, we faid: "The slightest 

intimation from a judge as to the strength of the evidence 
or as to the credibility of a witness will always have great weight 
with the jury, and therefore we must be careful to see that neither 
party is unduly prejudiced by an expression f ron  the bench which 
is likely to prevent a fair and impartial trial." And again in the 
same case: "We know that  his Honor unguardedly commented upon 
the testimony of the witnefses, but when the prejudicial remark is 
made inadvertently, i t  invalidates the verdict as much so as if used 
intentionally. The probable effect or influence upon the jury, and 
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not the motive of the judge, determines whether the party whose 
right to a fair trial has thus been impaired is entitled to another 
trial." Like views and cautionary requests to the judges were stated 
in Withers V .  Lane, 144 N.C. 184, as follows: "The learned and able 
judge who presided a t  the trial, inspired, no doubt, by a laudable 
motive and a profound sense of justice, was perhaps too zealous 
tha t  what he conceived to be right should prevail; but just here 
the law, conscious of the frailty of human nature a t  its best, both 
on the bench and in the jury box, intervenes and imposes its re- 
straint upon the judge, enjoining strictly tha t  he shall not in any 
manner sway the jury by imparting to them the slightest knowledge 
of his opinion of the case." The case of Perry v. Perry, 144 N.C. 
330, repeats this injunction to observe the mandate of the btatute, 
for i t  is there said: "Any remarks by the presiding judge, made in 
the presence of the jury, which have a tendency to prejudice their 
minds against the unsuccessful party, will afford ground for a re- 
versal of the judgment." It is very strongly and urgently reiterated 
in Park v. Exum, 156 N.C. 228, as follows: "The Court has always 
been swift to enforce obedience to our law which forbids a presiding 
judge to express an opinion on the disputed facts of the trial, and 
under numerous decisions construing the statute, we must hold this 
remark of his Honor, in the presence of the jury and before the rTer- 
dict, to be reversible error." We have cited these cases in order to  
show how very carefully this Court has guarded the rights of parties 
under the statute (Revisal of 1905, aec. 535; C.S., sec. 564). There 
are other and more recent cases in which reflections by the presiding 
judge upon a witness have been followed by reversals and the at-  
tention of thc judges directed to the language and meaning of this 
important statute, and among others are Chance v. Ice Co., 166 
N.C. 495; S. v. Rogers, 173 N.C. 755; Ray  v. Patterson, 165 N.C. 
512, and in some of those decisions the disparagement of the witness 
was not so pronounced, and certainly less harmful, than mas the 
language of the judge in this case. 

It was considered so essential to protect the right of trial by 
jury that  the statute was broadly worded and was among 
the earliest of our remedial enactmrnts, and, while it refers (91 1 

in terms to the charge, it has always been construed as in- 
cluding the expression of any opinion, or even an intimation of the 
judge, a t  any time during the trial, calculatrd to prejudice either of 
'the parties. Park v. Ezurn, 156 N.C. 228; Withers v. Lane, 144 N.C. 
184; S.  v .  Dick, 60 N.C. 440; Pell's Revisal, cec. 535. 

The learned and just judge atteinpted to correct the error into 
which he fell by the remarks he made and the criticism of Mr.  
Hoag, and his conduct as an attorney acting in behalf of his client, 
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but there is nothing better settled by our cases than that  he cannot 
do so, for the harm is ineradicable. S. v. Dick, supra; S. v. Cook, 
supra. When the damage is once done i t  cannot be repaired because, 
as we know, the baneful impression on the minds of the jury re- 
mains there still. What a judge says in condemnation of a witness 
is generally fatal to the party in whose behalf he testifies. The wit- 
ness stands before the jury not only impeached, but thoroughly dis- 
credited. What the judge says in disparagement of him counts for 
fa r  more than witnesses or counsel may utter against him. T t  would 
be dangerous to hold otherwise. There are other cases than S.  v. 
Dick, supra, and S. v. Cook, supra, in which this Court has held 
that  the impeachment of a witness, emanating from the judge, be- 
comes so deep-seated in the minds of the jury a!; to be bevond the 
reach of the judge, however much he may endeavor to counteract 
its evil influence, and i t  will, a t  least, leave the party once prej- 
udiced by i t  so completely handicapped as to prevent that fair and 
impartial trial which the law guarantees to him and to which he is 
justly entitled. One word of untimely rebuke of his witness may so 
cripple a party and blast his prospects in the case as to leave him 
utterly helpless before the jury. 

It must not be understood that we think thai, the judge was a t  
all sensible, a t  the time, of the effect of his remarks upon the jury, 
for we know that  he was not, and that  they were made inadvertently 
and unconsciously. The case then is brought directly within the 
language of this Court quoted from R7ithers v. Lane, supra. For the 
judge, even to intimate that  the conduct of the witness, an attorney, 
was unprofessional and unethical was undoubtedly calculated to 
prejudice the defendant, whatever in the way of explanation or 
atonement of i t  he may have said afterwards, and however praise- 
worthy the motive or intention of the judge may have been. The en- 
forcement of a moral principle, when time and occasion call for i t ,  
is highly commendable, but the statute does not permit i t  to be done 
from the bench when the rights of one of the parties may be seriously 
impaired, if not destroyed, by it. We close this branch of the dis- 
cussion with what was said by the Court in Chance v. Ice Co., 166 

N.C. 495, a t  page 497: "We are quite sure that  it was not 
(92) intended to prejudice the defendant's cac>e by the able and 

painstaking judge who tried this case, I ~ u t  i t  undoubtedly 
was well calculated to prejudice the jury against that particular 
witness, and was practically an expression of opinion upon the part 
of the judge as to the credibility of suc.11 witness." To the same effect 
is the language of the Chief Justice in R a y  v. Patterson, 165 N.C. 
512. 
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As the case must go back for another trial, i t  is not necessary 
to discuss the other questions raised. We may, however, say that  
there appears to be some evidence of negligence on the par t  of the 
defendant, and the references to the insurance company, in one 
phase of the case, were relevant, though they may, in some respects, 
have gone too far. 

We order a new trial for the error of the judge in his remarks 
to Mr. Hoag, defendant's witness. 

New trial. 

Cited: McXinch v. Trust Co., 183 N.C. 41; S. v. Murdock, 
183 N.C. 781; Greene v. Xewsome, 184 N.C. 78; S. v. Sparks, 184 
N.C. 747; S. v. Hart, 186 N.C. 587; X. v. Bryant, 189 N.C. 114; S. 
v. Sullivan, 193 N.C. 756; S. v. Rhinehart, 209 N.C. 153; S.  v. Oalc- 
ley, 210 N.C. 210; S. v. TVinclcler, 210 N.C. 559; Thompson v. Angel, 
214 N.C. 5 ;  S. v. Buchanan, 216 N.C. 35; S. v. Cantrell, 230 N.C. 
48; S. v. Shinn, 234 N.C. 398; S. v. Canipe, 240 N.C. 64; S. v. Snzith, 
240 N.C. 102. 

FRASK WILSON v. ROT BATCHELOR. 

(Filed 28 September, 1921.) 

1. Pleading-Superior Courts--Justices1 Court-Statutes. 
Pleadings and proceedings in the trial of a cause should be liberally 

construed so as to prevent a failure of justice because of mere infor- 
mality or irregularity, especially when the case is tried before a jubtice 
of the peace, where the statute expressly prorides that the pleadings are 
not required to be in any particular form and are sufficient when they 
"enable a person of common understanding to know what is meant." 

2. Same-Appeal-Amendments. 
Where it appears from an e n t r ~  on appeal from a justice of the peace, 

that the plaintiff has sued to recover of an employee the amount of an 
alleged overdraft, and the defendant has pleaded as a countercIaim that, 
under his contract of employment, he was to receive a larger amount in 
contemplation of an increase in the business justifying i t :  and that on 
the trial the only queution presented waq whether there should hare been 
an increase in a specific sum which admittedly was sufficient to corer the 
defendant'u demand; and it  further appears from an entry made a t  the 
trial in the Superior Court on appeal thereto that the defendant ad- 
mitted plaintiff's claim, but further clalmed he was entitled to a credit 
to the amount of the promised increase of salary, leaving this the only 
disputed question: Held, the plaintiff was giren sufficiently definite notice 



98 IN THE SUPREME COURT. [I82 

of the defendant's claim, and his objection to the insufficiency of the 
pleadings was untenable. 

3. Sam-Motions. 
Either in a court of a justice of the peace or in the Superior Court an 

objection to the insufEciericy of the pleadings for indefiniteness should be 
motion to make them more specific. C.S. 537. 

On appeal from a court of a justice of the peace, the only limitation 
upon the power of the Superior Court to allon an anlendinent of the 
pleadings relates to the jurisdiction of the justice's court over the subject- 
matter of the action. 

Where the defendant, an enlployee of plaintiff, in the latter's action to 
recover a certain amount of the former's overdraft on account of services 
rendered, admits this amount, but sets up a counterclaim in a certain sum, 
which n-onld more than cover the plaintiff's demand, and the stipulation 
as  to the salary showing this difference, is the only disputed fact, an in- 
struction to the jury that if they find that the plaintiff had promised to 
pay the defendant the an~ouiit claimed by him, to find the issue for the 
defendant in the amount of the counterclaim, less the plaintiff's claim, is 
not erroneous. 

0. Jurors  - Challenges -Waiver - Verdict - Court's Discretion -New 
Trials-Appeal and  Error-Attorney a n d  Client. 

While the relationship of a juror to a party to :m action ]nag he ground 
for challenge in certain cases, the appellant is deemed to have waived his 
right to object to the verdict for that reason where his objection has 
been made after the verdict was returned; even though the .juror has, un- 
intentionally, so tar as  appears. misled the appellant's attorney by r e  
maining silent when the general question as to relationship waa ad- 
dressed to the jurors before they were impaneled. I t  is within the sound 
discretion of the trial judge, though, to set the verdict aside, the esercise 
of which is not reviewable on appeal. The question as  to whether the re- 
lation of attorney and client between the juror, oavinp a cause a t  issup 
at  the term, and opposite counsel in the pending case, is a s ~ a c i e n t  
ground of challenge, is not decided. 

APPEAL by plaintiff from Horton, J., a t  the March Term, 
(93) 1921, of PITT. 

Plaintiff sued before a justice of 1,he peace to recover 
of defendant $126.19. He  had employed the defendant as clerk in 
August, 1914, a t  $50 per month, and the defendant's services hav- 
ing proved satisfactory, the plaintiff contracted with the defendant 
for 1915 and 1916. The plaintiff contends that he was to pay the de- 
fendant for his services for 1915 $720, and for 1916 the sum of 
$800. The defendant contends he was to receive $800 for 1915, and 
$900 for 1916. The defendant had overdrawn hi:, account by $126.19, 
about which there was a dispute, and contendfi that if he had re- 
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ceived the proper salary credit, i t  would leave the plaintiff in- 
debted to him in the sum of $53.81, this being the difference between 
$180 due on his salary and the store account of $126.19. 

It was conceded a t  the trial that ,  if the plaintiff sustained h ~ s  
contention he was entitled to recover tlie full amount sued for, and 
if the defendant sustained his contention that tlie plaintiff was en- 
titled to recover nothing, and the defendant tlie sum of $53.81, and 
the case was tried upon this theory. The jury sustained the 
contention of the defendant, found tha t  he was not indebted (94) 
to the plaintiff in any amount, and rendered a verdict 
against the plaintiff for $53.81. Judgment was rendered accordingly, 
and plaintiff appealed. 

W .  F .  Evans for p1ainti.f. 
Albion Dunn for defendant. 

WALKER, J . ,  after stating the case: The plaintiff's position is, 
that  the defendant has not alleged in his counterclain~ that  the plain- 
tiff had promised to pay him the sum of $900 for the year 1916, biut 
tha t  he would raise his salary if there was an increase in the busi- 
ness, and that  there was a large increase, which reasonably entitled 
defendant to a salary of nine hundred dollars, but me are of the 
opinion tha t  the oral pleadings contain a sufficient allegation. The 
pleadings were somewhat informal, it being an appeal from a mag- 
istrate, but in the Superior Court the following entry was made in 
the record, as appears: "The defendant admits that  the plaintiff's 
account as introduced is correct, except the salary credits, the dc- 
fendant claiming tha t  he is entitled to a credit of $800 for 1915 and 
$900 for 1916, instead of $720 for 1915 and $800 for 1916." This 
gave the plaintiff fair notice of the nature of defendant's demand, 
and i t  was substantially a more definite statement of the latter's 
counterclaim. 

We must construe the pleadings and proceedings liberally, and 
not allow justice to fail because of any mere informality or irregu- 
larity, especially when we are dealing with pleadings before justices 
of the peace. "Pleadings (before a justice) are not required to be in 
any particular form, but must be such as to  enable a person of com- 
mon understanding to know what is meant." C.S. 1500 (Rule 7 ) ,  1 
vol. 669. We said in Smith v. Sewberry ,  140 N.C. 385, a t  page 387. 
that  large power of amendment is vested in the Superior Court. 
limited only by the condition tha t  the amendment show a cause of 
action with the jurisdiction of the justice. Mfg. Co. v. Barrett, 95 
N.C. 36; Planing Mills v. McNinch, 99 N.C. 517. If the plaintiff 
had so desired, he might have called upon the defendant T O  make his 
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counterclaim more specific, either in the justice's court or after the 
case reached the Superior Court upon appeal. Rev. 496; cases cited 
in Clark's Code, sec. 261. I n  the absence of any more definite plead- 
ings or  any motion to make them SO, his Honor properly submitted 
the issue upon the cause of action which seemed to be, and, as the 
jury found, was sustained by the evidence. And to the same effect is 
Turner v. McKee, 137 N.C. (Anno. Ed.) 257. While the complaint, 
as i t  was briefly noted on the justice's docket and return to appeal, 

may state merely that  if, in 1916, there was an increase in 
(95) the business over that  of 1915, the salary would be raised, 

the plaintiff made his promise more deinite after he learned 
what the increase was by fixing $900 as the amount of the salary, 
and throughout the trial he was apprised of the true claim made 
by the defendant. There is no legal merit in this exception to the 
charge of the court that  if the jury found that  the plaintiff had prom- 
ised to  pay defendant $900 for the year 1916, i,hey should allow the 
latter that  amount, and deducting plaintiff's claim of $126.19 from 
the balance due defendant on his salary, calculated on that  basis, 
which was $190, their verdict would be for I he ultimate balance, 
which is $53.81. 

The plaintiff inquired of the jury, before they were impaneled, 
if any one of them had retained the counsel for the defendant in 
this case, in any pending cause, and received no answer. After the 
verdict was returned defendant moved for a new trial because the  
said counsel had been retained by one of the jurors in a pending 
cause, and such was the fact. The motion was overruled, and prop- 
erly so. We held in S. v. Maultsby, 130 K.C. 664 (opinion by the 
present Chief Justice), that  a motion to set aside the verdict on ac- 
count of relationship between the prosecuting witness and a juror, 
which was discovered after verdict -even if such relationship is 
ground of objection, as to which it  is not necessary to  decide- 
rested in the discretion of the trial court, and its refusal is not re- 
viewable on appeal. This has been held where the relationship be- 
t,ween a party and a juror is not discovered until after verdict. 
Spicer v. Fulghum, 67 N.C. 18; Ra.cter v. Wilson, 95 N.C. 137. The 
same ruling has been made where, after verdict, the juror was as- 
certained to be incompetent because a minor (S. V. Lambert, 93 
N.C. 618), or not a freeholder (8. v. Cmwforcl, 3 N.C. 298), or an 
atheist (S. v. Davis, 80 N.C. 412), or a nonresident (S. v. White. 68 
N.C. 158), or for other causes, see S. v. DeGraff, 113 N.C. 690, and 
8. v. Council, 129 N.C. 517, and cases there cited. And in S. v. 
Perkins, 66 N.C. 126, a t  page 128, the Court said by Pearson, C.J.: 
"It was the misfortune of the defendant that  neither he nor his 
counsel had been sufficiently on the alert to enable them to find out 
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the fact in 'apt time' to make i t  cause of challenge, tha t  one of the 
jurors was on the grand jury when the bill was found. This might 
have been grounds for his Honor in the court below to grant a new 
trial if he had any reason to suspect unfairness on the part of the 
prosecution, but all suspicion of tha t  kind was put out of the ques- 
tion, for i t  was stated by the juror, 'if he was on the grand jury he 
had forgotten i t  when he was put on the petit jury.' How far this 
was satisfactory to his Honor was a matter for him, but we will say 
tha t  we entirely concur in his conclusion. After a defend- 
an t  has taken his chances for an acquittal the purposes of (96) 
justice are not subserved by listening too readily to ob- 
jections tha t  were not taken in 'apt time.' " And so in S.  v. Patrick, 
48 N.C. 443, this Court by Nach, C.J., held that  i t  is too late, after 
a juror has been taken and accepted by the prisoner, and has served 
on the trial, to except to him for incon~petency, and this was said, 
in a trial for a capital felony to be the lam, even though the ob- 
jection to the juror, if taken a t  the proper time. would have been 
allowed as a good challenge for cause. I n  all legal proceedings, i t  
was said, there is an  apt  time for every step in the proceeding, and 
every objection or privilege must be made or claimed a t  the propcr 
time, or the party making i t  will be considered as having waived it. 
Briggs v. Byrd,  34 N.C. 377. The case of S. v. Davis, 80 Y.C 412, 
is an instructive one on this point. I t  was there held (opinion by 
Ashe, J . ) ,  that  the objection to a juror after verdict came too 
Iate, and tha t  learned Justice said: "It is well settled by English 
authorities, sanctioned by the uniform practice of centuries and by 
numerous decisions in this State, tha t  no juror can be challenged by 
the defendant without consent after he has been sworn, unless i t  be 
for some cause which has happened since he was sworn. The chal- 
lenge propter defecturn should be made as the juror is brought to the 
book to be sworn and before he is sworn; if not then made the de- 
fendant waives his right of challenge." S.  v. Seaborn, 15 N.C. 305; 
S. v. Perkins, 66 N.C. 126; S. v. Lamon, 10 N.C. 17Ei; S. v. Grifict, 
74 N.C. 316; S. v. Patrick, supra; 1 Whar. Cr. L. 472; Joy on Jurors, 
sec. 10; Hawkins P. C., ch. 43, sec. 1 ;  Hale P. C. 274. And in con- 
formity to this rule of practice is the ancient formula uscd by 
clerks, both in England and in this country, in their address to 
prisoners before the jurors are drawn: "Those men tha t  you shall 
hear called and who personally appear are to paw between our 
sovereign (or the State) and you upon your trial of life and death; 
i f ,  therefore, you will challenge them or any of them, your time is to 
speak to them as they come to the book to be sworn and before they 
are sworn." It there was further held that "where the ground of ob- 
jection to a juror existed a t  the time he was sworn, but was not dis- 
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covered until after verdict, the court may in its discretion allow the 
challenge and grant a new trial. I ts  refusal to  do so is not review- 
able." To the same effect are the following cases: S.  v. Lipscomb, 
134 N.C. 689; S. v. Lambert, 93 N.C. 580; S.  v. Parker. 132 K.C. 
1014; S. v. Perkins, supra,  and Spicer v. Fulghum, 67 K.C. 18, which 
i.c: directly in point. I n  the last cited case it was held that  "where 
the plaintiff's counsel, before the jury mas in~paneled, requested 
that any juror in the box who was related to any one of the defend- 
ants by blood or marriage should ~~e t i r e ,  and no juror retired or re- 

plied: Held, that i t  was not error for the judge to refuse to 
(97) grant a new trial, because after verdict and judgment i t  

was ascertained that  a juror was connected with one of the 
defendants, i t  being a matter of discretion," citing S. v. Perkins, 
66 N.C. 126. 

There is no suggestion in this case of bad faith or corruption on 
the part of the juror, whose conduct is in question, or that  plain- 
tiff sustained any damage by his silence when the inauiry was made. 
For all tha t  appears, he may have suffered no prejudice. Tn S ,  v .  
Parker, 132 N.C. 1014, a boy not under ten years of age had drawn 
the venire. The court, in the absenc'e of had faith or corruption, re- 
fused to set aside the verdict. 

The other exceptions are merely formal. 
No error. 

J. W. GODWIN r. J .  D. GBRDXER. 

(Filed 5 October, 1921.) 

Pleltdings-Issues-Evidenc~-Fio~is~iit-Demurre~-~aIs. 
Where the complaint states a good cause of action to recover upon dr- 

fendant's notes secured by chattel mortgage, and the chattels are taken 
into possession by claim and delivery, which in I i ~ r n  are  delivered to an 
intervener under bond for possession, the answer of the inter~ener stat- 
ing that the defendant's property had been taken upon his adjuilicntion 
as a bankrupt and his property thereunder distributed according to their 
respectire priorities, raises matters of defense and are pleas in bar. which 
may neither be determined by motion as of nonsiiit or on demurrer ow 
tenits.  

APPEAL by plaintiff from Cranm,er, J., a t  April Term, 1921, of 
HERTFORD. 

Civil action, founded on contract and growing out of a certain 
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promissory note and mortgage executed by the defendant and de- 
livered to the plaintiff on 19 June, 1915. As an ancillary remedy, 
plaintiff seized the mortgaged property and took same into his 
possession under a writ of claim and delivery a t  the time of issuing 
summons. Jenkins & Boyette subsequently intervened and claimed 
title to said property by virtue of a prior mortgage, antedating that 
of the plaintiff's. Upon the execution of a bond, the property was 
turned over to the interveners. 

The defendant filed no answer, but the interveners replied and 
set up, as an affirmative defense, that since the institution of this 
action the defendant had been adjudged a bankrupt, and, upon 
order of the Federal Court, the mortgaged property had been turned 
over to the trustee in bankruptcy. I t  was further alleged, in bar of 
the plaintiff's right to recover, that  all the assets of the de- 
fendant, J. D. Gardner, had been administered in said court (98) 
-the plaintiff and other creditors being paid their pro rata 
part, according to their respective priorities - and that  the de- 
fendant had been duly granted his full discharge by the bankrupt 
court. 

Upon motion, there was a judgment as of nonsuit entered on the 
pleadings. Plaintiff appealed. 

Roswell C .  Bridger, S. Brown Shepherd, and N .  G. Fonville for 
plaintiff. 

N o  counsel for defendant. 

STACY, J. While i t  is stated in the record that a judgment of 
nonsuit was entered on the pleadings, we will assume that the action 
was dismissed on a demurrer ore tenus. But, in either view, the judg- 
ment was erroneous. 

Matters set up in defense, or as a bar to the plaintiff's suit, and 
requiring proof, may not be considered upon a demurrer. Wood v. 
Kincaid, 144 N.C. 393. 

A good cause of action is stated in the complaint; hence, the 
judgment of the Superior Court must be set aside and the parties 
will proceed as they may be advised. The other questions discussed 
in plaintiff's brief are not before us for decision. 

Reversed. 

Cited: Cherry v. R.  R., 185 X.C. 93; Real Estate v. Fowler, 
191 N.C. 618; Boliclc v. Charlotte, 191 N.C. 678. 
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MRS. K. E. BIZZELL v. AUTO TIRE AND EQCIPUENT CONPAST. 

(Filed 5 October, 1921.) 

1. Attorney and Client-Principal and  Agent-Scope of Authority. 
By virtue of his employment, an attorney at  law has the control and 

management of a suit of his client in all matters of procedure, and has 
the implied authority to make such stipulations and agreements as may 
commend themselves to his judgment in so far as  they may affect the 
remedy he is endeavoring to pursue. 

2. Same---Consent Judgments. 
Under ordinary conditions there is an implied authority presumed from 

the relation of attorney and clirnt that the attorney may consent to the 
rendition of a judgment against his client, in the absence of fraud or col- 
lusion, and in proper instances, i t  will be binding upon his client. 

3. Same--Impairment of Client's Rights. 
The principle upon which an attorney has implied authority from his 

client to bind him by consent in the vourse of the procedure, does not ex- 
tend to compromising his client's cause of action Dr to entering into stipu- 
lations or agreements which sensibly impair such client's rights and in- 
terests involved in the litigation. 

4. Judgments  Set Aside - Motions - Attorney a n d  Client - Consent of 
Client-Procedure. 

Where the court has entered a judgment appearing by record a s  upon 
the consent of the parties, and thereafter it is properly made to appear 
on motion and by affidavits that the plaintiff's attorney not only did not 
have his client's consent, but had avted contrary to her instructions, suh- 
stantially impairing her rights in the subject-matler of the litigation, the 
Superior Court judge, a t  a subsequent term, in pr3per instances, may pass 
upon the question, and the fact that the former judge has regularly en- 
tered the judgment as  upon the consent of the parties does not affect the 
power of the subsequent judg~,  hearing the inotim, to set the jnc1,went 
aside. 

6. Sam-Verdicts--Conditions Imposed by Court. 
Where the plaintiff in ejectment is suing for possession and the recovery 

of a certain amount of rent money and the jury has found the issue as  to 
possession in her favor and awarded a recovery for rental in a certain less 
amount, and the judge has said he would set the entire verdict aside nn- 
less the plaintiff agreed to a still less sum than the amount of the ver- 
dict, and her attorney without her consent and against her instruction 
Ras agreed thereto, and the judgment was accordingly entered, appearing 
on its face to be by consent of the parties, on a subsequent motion and 
affidavits to set the verdict aside, the plaintiff may not take advantage of 
the rerdict on the issue in her favor, and repudiate the verdict on the. 
second one, as to the amount of recovery for the rent, and the judge 
hearing the motion and so finding the facts, should set the entire verdict 
aside. 
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6. Judgments  Set Aside-blotions-Tern~s of Court-Equity. 
C.S., see. 391, requiring that a motion to set aside a verdict be made 

before the judge who tried the cause, and in term, refers to motions made 
in the ordinary course and practice of the courts, and does not impair or 
interfere with equitable principles controlling the conduct of the litigarlt 
in the subsequent course of a proceeding. 

7. Judgments  Set Aside-Verdict--Attorney and  Client-ConsentEstop-  
pel-Equity. 

Where the trial judge has announced his decision to set aside a rerdict 
unless the parties should agree in a crrtain particular, to which the ylain- 
tiff's attorney agreed without the conient of his client and against her in- 
structions, and the judgment so agreed iq~on has been accordingly entered. 
the plaintiff may not thereafter repudiate the agreement made in her 
behalf hy her attorney, and also repudiate the result thereby attained, and 
she is estopped from resisting the entry of judgment setting aside the rer- 
dict nlmc pro turn. 

8. Landlord a n d  Tenant - Leases - Contracts-Notice-Tenant Holding 
Over-Damages. 

Where the \nitten contract of rental provides that the landlord may 
increase the rental of the premises a t  any time during the life of the lease 
without further notice, and there is eTidence that subsfquently, by parol, 
the parties hare aqreed that in consideration of the tenant's haring put 
raluable imyrorrn~euts on the ~iremises Lhe rental should not be increased 
within the year, and that within that period the landlord has notificd him 
of an increase and he had continl~ed for a time in possession: Held, the 
tenant so holding orer under a reasonabl(~ clnirn of right is not as  a 
matter of law held to the payment of the increav of rental demanded 
by the plainriff in ejectment, as no contrnrt, express or implied, has been 
established for a greater rental than a fair and reasonable value of the 
property, and this is the measure of damages if a ~vrongful holding over 
of the defendant has been estnblishetl. 

APPEAL by both parties from Lyon, J., a t  the April 
Term, 1921, of WAYNE. (100) 

Summary proceedings in ejectment. under the landlord 
and tenant act, instituted before a justice of the peace, carried by 
appeal to the county court of Wayne County, and thence to Su- 
perior Court of said county, where it was tried before Devin. J., and 
a jury, a t  November Term, 1920. On the trial plaintiff offered in 
evidence a contract of rental of the property to  defendant at $57.50, 
for month beginning 19 January, 1920, said contract containing, 
among others, the following provision: "The party of the first part 
hereby reserves the right to raise the rcnt a t  any time, and i t  is 
further agreed that  if any part of the rent hereinbefore mentioned 
shall not be paid a t  the time agreed upon, although no demand shall 
have been made for same, the parties of the second part hereby con- 
tract and agree that  this agreement shall serve as notice to  vacate 
the premises within three days of such failure." 
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Defendants occupied under said lease, paying the stipulated 
rent till 9 June, 1920, when plaintiff caused to be served on defend- 
ants a written notice to the effect that  if defendants should hold 
over "for one day after 18 June they would be held legally respon- 
sible for rent at $150 per month. Defendant alleged and offered evi- 
dence tending to show that  subsequent to the written lease above 
referred to, plaintiff and defendant had mutually entered into a 
further agreement to the effect that  if defendmt should put certain 
specified improvements on the premises, amounting to near $2,000, 
and which had been done, defendants would be allowed to keep the 
premises for a t  least one year. and that the rental should a t  no 
time be raised higher than $75 per month. The witnesses all testi- 
fied that  a fair monthly rental for the property would not exceed 
$60. 

The jury rendered the following verdict: 
"1. I s  plaintiff entitled to recover possession of the store build- 

ings described in plaintiff's affidavit? Answer: 'Yes.' 
"2. I n  what amount is defendant indebted to plaintiff for rent 

of said building? Answer: '$111.66?$ per month.' " 
His Honor having ruled, and so instructed the jury. on 

(101) the second issue that if first issue was answered for plain- 
tiff, she was entitled to recover a fair monthly rental for 

the property. 
On the rendition of verdict, and motion by defendant to  set same 

aside, the court, as against the weight of the evidence, intimated 
that  he would set aside the entire verdict as against the weight of 
the evidence unless the plaintiff would consent to reduce the amount 
of the verdict to $60 per month. Thereupon. in open court, plain- 
tiff's attorney consented, without being autho4zed to do so by his 
client, that  the monthly value of the building. as found by the second 
issue, be reduced from $111.665/, to $60, and judgment was there- 
upon entered for $60 per month for the time building was occupied 
after notice, etc., said judgment reciting that plaintiff consented to  
same. 

Defendant insisted on his position and excepted and appealed 
from judgment as rendered, but same mas not perfected. Plaintiff 
did not appeal, and made no motion in the case at November or a t  
the January term of the court, but a t  April Term, 1921, before his 
Honor, Lyon, J., presiding, moved to set aside the judgment on the 
ground that  the attorney acted without authority and contrary to 
their express instructions in consenting to a reduction of the ver- 
dict. On affidavits submitted, the court finds that said consent was 
given without authority; that  but for said consent the judge pre- 
siding would have set aside the entire verdict. The court, on his 
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findings, adjudged tha t  the former judgment of Judge Devin be set 
aside, but being of opinion tha t  he was without authority to  disturb 
the verdict of $111.662/3, this being a t  a term subsequent to term 
when same was rendered, entered judgment for plaintiff for the 
amount of the original verdict, and both plaintiff and defendants 
appealed. 

Hood & Hood and Rouse & Rouse for plaintiff. 
E.  M. Land and Dickinson & Freeman for defendant. 

DEFENDANT'S APPEAL. 
HOKE, J., after stating the case: It is very generally under- 

stood, uniformly so far as examined, tha t  an attorney a t  law, by 
virtue of his employment as such in a given case, has the control 
and management of a suit In all matters of procedure, and in the 
absence of fraud and collusion can make such stipulations and 
agreements as may commend themselves to  his judgment in so far 
as  they may affect the remedy he is ~ndeavoring to puriue. Chem- 
ical Co. v .  Bass, 175 X.C. 426; Gardiner v. JIay, 172 N.C. 192; 
Harrill v .  R. R.,  144 N.C. 542; Westhall v. Noyle. 141 N.C. 338; 
Hairston v. Garwood, 123 N.C. 345; Henry v. Hilliard, etc., 120 
N.C. 479; 2d R.C.L., title, Attorneys, sec. 63. 

Under the principles stated i t  is held in many decisions 
on the subject tha t  an attorney may consent to a judg- (102) 
ment against his client, and the same mill bc considered a. 
binding, although no actual authority is shown. Cnder ordinary 
conditions, an implied authority is presumed from his office and em- 
ployment. Harrill's case, supra; Stump & Sons u. Long, 84 N.C. 
616, and see numerous authorities to this effect in editorial note to 
Tobler v. Nevitt ,  45 Col. 231, appearing in 132 American State, a t  
p. 162. 

It is also fully recognized tha t  an attorney, by virtue of his office 
and ordinary employnlent in a case, has no implied power to coin- 
promise his client's cause of action, or to enter into stipulations or 
agreements which sensibly impair such client's substantial rights and 
interests presented and involved in the litigation. Moye v. Cogdell, 
69 N.C. 93; Gibson v. ATelson, 111 Minn. 183, and see concurring 
opinion of Walker, J., in Chemical Co. v. Bass, 175 N.C. 426. the 
same containing a helpful discussion and full citation of cases on 
the subject. 

Though i t  is sometimes said tha t  the weight of judicial opinion 
is in favor of upholding concent judgments entered under the im- 
plied powers of an employed attorney, some of the decisions referred 
to have been subjected to adverse comment by intelligent writers aq 
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of the questions presented in the motion, we are of opinion that  his 
Honor should have gone further and set aside the entire verdict as  
the only lawful adjustment of t'he rights of the parties in the prem- 
ises. It is an equitable principle, very generally recognized, that  in a 
given transaction a man may not assume and maintain inconsistent 
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trenching upon the second position stated, that an attorney may 
not, without express authority, enter into a compromise of the cause 
of action committed to him, and the sensible impairment of his 
client's rights thereunder. See editorial note to Clark v. Randal, 9 
Wisconsin 135, appearing in 76 American Decisions 252-259, and 
2d R.C.L., title, Attorneys a t  Law, sec. 91. 

And in this jurisdiction i t  has been expressly held that  where a 
judgment has been taken by consent of the a:torney, and it  appears 
of record that such consent is pursuant to a  compromise which sen- 
sibly impairs the client's substantial rights and on motion made in 
apt  time, i t  is established that  the consent and compromise is with- 
out express authority from the client, and even contrary t o  his in- 
structions, such judgment will be set aside. And the same position 
should obtain where, though not appearing of record, i t  is shown on 
motion and proper proof that  such a judgmeni has been entered and 
the impeaching facts were known to the opposing litigant or the at- 
tendant circumstances were such that knowledge should be im- 
puted. Bank v. McEwen, 160 N.C. 414, and cases cited. 

Under these decisions, and o t h m  of like kind, and by courts of 
approved ability and learning, his Honor clearly had the right to 
deal with the questions presented in the motion, i t  appearing that 
the agreement and consent judgment entered into by way of com- 
promise and adjustment was not only without authority, but con- 

trary to the express instructions of the client, and that  by 
(103) such judgment plaintiff was precluded from insisting on her 

claim for $150 monthly rental, and also deprived of the 
$111.662/3 monthly rental which had been awmded her by the jury. 
And this case of Bank v. 2l/lcEiOen is authority for the position also 
that  when the facts call for the application of the principle, its 
effect and operation is not prevented because the course has been 
taken with the sanction and approval of the court. This by no means 
intimates that  his Honor would have permitted or signed the judg- 
ment entered had the lack of authority been made known. That  was 
only made to appear a t  the later hearing, and we deem it  not im- 
proper here to  note also tha t  no blame is laid by any one on the at-  
torney who, always faithful to his client's interest, did thc duty that  
he thought was required of him under the circumstances presented. 

while we thus uphold the power of the court to  take cognizance 
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positions to the prejudice of another's rights. And the principle so 
stated is usually allowed to prevail either in court proceedings or in 
transactions between individuals. Ingranz v. Power C o ,  181 N.C. 
359-411; Naxton Auto Co. v. Rudd, 176 N.C. 497: Lipsitz v. Smith, 
178 N.C. 98-100; Brown v. Chemical Co.. 165 N.C. 421; R. R .  v. 
McCarthy, 96 U.S. 258. 

I n  the case of Xaxton Auto Co. v. Rudd, supra, i t  is said that  
"the position is properly referred to the doctrine of estoppel in pais, 
which rests in its last analysis on the principles of fraud." From the 
facts presented in the record, it appears tha t  plaintiff on the first 
issue had established the right to eject defendant, and on the second 
had recovered $111.66% monthly rental for a wrongful detention. 
The judge from the bench gave intimation tha t  unless the plaintiff 
agreed to a reduction of the amount awarrlcd on the second issue he 
would set aside the entire verdict, and the Court, on the present 
hearing, finds as a fact that his Honor would have done so. Acting 
on this, the counsel, in good faith, believing he was within his au- 
thority, consented to the reduction, and plaintiff thereby succeeded 
in maintaining her recovery on the first issue. We have held that 
the agreement, being in the nature of the compromise and contrary 
to  the  client's instructions, could he set aside a t  plaintiff's demand, 
but when she repudiates the benefits she must surrender the ad- 
vantages tha t  arose to her from the action of her altorney, and un- 
der a proper application of the authorities cited and the principles 
they approve and illustrate, his Honor should have set aside the en- 
tire verdict, thus giving the parties opportunity to relitigate the 
issues. This mas the course pursued in Rank v. McEzcen, 
supra, a case tha t  is decisive of the principal questions pre- (104) 
sented on defendant's appeal. 

I n  making this disposition of defendant's appeal we are not un- 
mindful of C.S. 591, which requires that  a motion to set aside a 
verdict may be made before the judge who tried the cause, and onIy 
a t  the trial term. Tha t  statute, however, refers to motions made in 
the ordinary course and practice of thc court, and does not and is 
not intended to impair or interfere with equitable principles con- 
trolling the conduct of the litigant in the wbsequent course of a 
proceeding. As a matter of fact, the trial judge had decided to  set 
aside the entire verdict, and a t  the trial term, and was only pre- 
vented from doing so by reason of the agreement which plaintiff haq 
repudiated, and this being true, she is estopped from resisting the 
entry of such judgment nzmc pro tz~nc. 

On defendant's appeal the judgment will be modified to accord 
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with this opinion, and the costs of said appe,d mill be divided be- 
tween the parties. 

Modified. 

HOKE, J. Plaintiff appeals in the cause, insisting for error that  
the court should have ruled tha t  on a wron;ful holding over the 
defendant was liable for $150 monthly rental as a matter of law, 
and this by reason of the notice given and the stipulations of the 
contract, tha t  she reserved the right to raise the rent a t  any time, 
and tha t  if any of the rent was not paid, though no demand wa3 
made, that  defendant would surrender the premises on three days 
notice, etc. 

There are authorities to the effect tha t  wherca a landlord, in proper 
time before termination of lease, notifies the tenant tha t  if he con- 
tinues to occupy longer i t  shall be :it a rental 5,pecified. and the ten- 
ant, after such notice received, holds over without demur or protest, 
there will be an obligation to pay the higher rental as specified. 2 
McAdam, Landlord and Tenant (3 ed.),  scc. '279. Rut  thia wc ap- 
prehend is on the ground of acquiescmce, and f-om which an implied 
contract to pay the higher rental could be reasonably inferred. It 
may be tha t  such a principle might be extendd to  a case where a 
tenant, after such a notice given, withholds possession wantonly 
without any fair and reasonablc belief in his right, though on this 
supposition we make no present decision. I t  is ordinarily true tha t  
the obligation to pay rent must arioe out of contract, espress or im- 
plied, and we are very well assured tha t  on thcl facts of this record 
defendant may not be held to a rental of $150 as a matter of law 
merely on plaintiff's notice that  suclh an amount would he ins i~ ted  

on aftcr the stipulated date, it appeciring that  defendant 
(105) withheld possession under claim of right and with evidence 

on his part  tending to shon- that by a contract subsequent 
to the principal lease and in consideration of vsluable improve- 
ments, plaintiff had agreed tlmt dcfcndant's possession ~l iould not 
he disturbed within the year, which had not cxpired, and no wit- 
ness having so far testified that the fair  rental value would exceed 
$60 per month. On the record, plaintiff has established no contract, 
express or implied, for a greater rental than the fair and reason- 
able value of the property, and hi? Honor correctly held that in 
case a wrongful withholding should be e+thli,;hed this should be 
the measure of plaintiff's recovery. .l4arfin v. C'legp, 163 hT.C 528; 
DeYozing v. Buchanan. 10 Gill R: Johnson 149. 
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There is no error, and on question presented on plaintiff's appeal, 
the judgment is affirmed. 

No error. 

Cited: I n  re Ricks,  189 N.C. 188; Richardson v. Satterwhite, 
203 N.C. 117; Deitz v. Bolch, 209 N.C. 206; King v. King, 225 N.C. 
641; Bath v. Norman, 226 N.C. 505; Dobias v. White.  239 K.C. 415. 
S. v. Barley, 240 N.C. 255; Bailey v. McGill, 246 K.C. 298. 

F. B. AYCOCK v. ELLA W. BOGUE. EXECUTRIX, Erc. 

(Filed 5 October, 1921.) 

Principal and Agent--Contracts-Procurement of Purchaser-Evidence- 
Nonsuit-Appeal and Error. 

Where there is evidence that the agent, upon commission, has procured 
a purchaser for lands upon the terms of payment and within a specified 
time, nnd there is eridence that the purchaser refused the deed the day 
after, upon the ground that the period of his obligation to do so had es- 
pired, and there is further evidence that  the delay was in accordnnce with 
a mutual agreement of the parties to the contract of agency, and ac- 
quiesced in by them: Held, a prima facie case was established by the 
agent, in his action against the owner for his profits. and a judgment as 
of nonsuit upon the eridence was erroneously granted. 

APPEAL by defendant from Lyon, J., a t  May Term, 1921, of 
WAYNE. 

Civil action to recover broker's con~missions alleged to be due 
under a contract of agency, said agreement being in words and 
figures as follows, to  wit: 

AUTHORIZATIOX TO SELL LAND. 
NORTH CAROLINA - WAYNE COUNTY. 

In consideration of the sum of one dollar and other valuable con- 
siderations, to A. G. Bogue, the undersigned, paid by F. B. Aycock, 
the receipt of which is hereby acknowledged, I hereby authorize F. 
B. Aycock, of Fremont, N. C., to sell, or contract to sell, to any per- 
son for me on or before 1 December, 1919, a t  the price of $30,000, 
upon the following terms: $10,000 cash; $2.000 1 January, 1921; 
$2,000 1 January, 1922; $2.000 1 January, 1923; $2,000 1 January, 
1924; $12,000 1 January, 1925. Secured by mortgage on 
land, and interest annually a t  6 per cent, the lot or tract (106) 
of land belonging to A. G. Bogue situated and described 
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as follows: Adjoining the lands of E. L. Pippin, Simon Aycock and 
others, containing 100 acres, more or less, and being land bought of 
Kennedy-Moye Realty Company, and known as Wyatt M. Barnes 
land. 

It is agreed that A. G. Bogue may rent out all crops for the year 
1920. 

I agree and bind myself to pay said F. B. Aycock all over the 
price above mentioned, if he makes said sale, or contract of sale, for 
me on or before the time above specified. 

And I do hereby bind myself that  I will make a good and inde- 
feasible title in fee, free from all incumbrances, by warranty deed, 
to any person or persons whom the said F. B. Aycock may sell said 
land to, on or before the date above specified. 

This 2 October, 1919. 
(Signed) A. G. BOGUE. [SEAL.] 

On the afternoon of 1 December, 1919, the plaintiff produced 
one W. R. Ballance, who was ready, able, and willing to buy in ac- 
cordance with the terms of the above agreement and in keeping with 
his written contract to purchase. It appears that  the signing of the 
deed by Bogue and his wife, by common consent and mutual ac- 
quiescence, was delayed until the next morning, 2 December, as i t  
was desirable not to disturb Mrs. Bogue and her baby that  night. 

On the following day, and thereafter, Ballance declined to ac- 
cept the deed on the ground that  under his cclntract of purchase he 
mas not bound to take the property unless the deal was consummated 
on or before 1 December. His written agreement is as follows: 

I n  consideration of one dollar ($1) and other valuable consider- 
ations to me in hand paid by F. 13. Aycock. the receipt of which is 
hereby acknowledged, I do hereby agree and bind myself, my heirs 
and assigns, to purchase from the said F. B. Aycock, at the price of 
$31,500, upon the terms of $11,500 cash; $2,000 1 January, 1921; 
$2,000 1 January, 1922; $2,000 1 January, 1923; $2,000 1 January, 
1924; $12,000 1 January, 1925; on or before 1 December, 1919, the 
following described land adjoining the lands of E. L. Pippin, Simon 
Aycock and others, containing 100 acres, more or less, and being 
land purchased from G. A. Norwood and Kennedy-Moye Realty 
Company, and known as Wyatt Buries land, owned by A. G. Bogue, 
and under contract to  be sold by F. B. Aycock. 

Said land to be conveyed to me in fee, free from incum- 
(107) brances when said sale ic  made. 
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Witness my hand and seal! this 21 November, 1919. 
(Signed) TV. R. BALLAKCE. [SEAL.] 

Witness: J. H. BEST. 
At the close of plaintiff's evidence and upon motion of counsel 

for defendant, his Honor entered judgment as of nonsuit. Plaintiff 
appealed. 

Dickinson dl. Freeman and E.  M .  Land for plaintiff. 
Langston, Allen & Taylor for defendant. 

STACY, J. There is evidence on the record tending to show that 
the plaintiff produced a purchaser, or a contract of sale, in accord- 
ance with his agreement, which prima facie entitles him to his com- 
missions. Therefore, the judgment of nonsuit was erroneous. 

As to whether there has been any release or abandonment of the 
contract, so participated in by the plaintiff as to bar his right of re- 
covery, can only be determined by a jury upon a full hearing and 
under proper instructions from the court. In the absence of all the 
evidence we refrain from discussing the case, as i t  goes back for a 
new trial; and, in all probability, if Ballance is required to live up 
to his contract of purchase, which apparently is enforceable, the 
plaintiff will have no further cause for complaint. 

Reversed. 

Cited: Croom v. Bryant,  194 N.C. 815; Johnson v. Ins. Co., 
221 N.C. 445. 

W. P. ROSE v. FRERIONT WAREHOUSE AND IJIPROVEBIEST 
CO>!Pmy ET AL. 

(Filed 9 October, 1921.) 

A cnntractor sued the owner for the contract price of the bnildinr and 
the latter had the architects made parties and then answered setting up 
an offset or counterclaim upon allegation that certain damages were 
caused either by faulty construction or fault of the architects in their 
plans and specifications, without allegation that the architects in any 
manner had charge of or participated in the construction of the build- 
ing, to which the architect demurred npon the ground of misjoinder nf 

parties and causes of action: Held, a demurrer was good, and a severance 
of the causes could not be ordered. C.S. 607. 
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APPEAL by defendant from Lyon, J., a t  May Term, 1921, of 
WAYNE. 

Civil action, brought by plaintiff, a contractor, to recover the 
balance due on a building contract. Upon motion of the 

(108) defendant, Fremont Warehouse 8: Improvement Company, 
the architects, Benton & Benton, who drew the plans and 

specifications for said buildings, were made parlies defendant. The 
original defendant then answered, admitted the plaintiff's contract, 
but set up by way of cross action and counterclaim the following: 

"That by the terms of the contract entered into between the 
plaintiff and this defendant the plaintiff agreed to have said build- 
ings constructed in a proper and workmanlike manner, which, as 
this defendant is informed and believes, he failed to do, in that  the 
roof trusses of both of said tobacco warehouses were improperly 
constructed by the plaintiff, and that  by reason of said defective 
construction the said trusses have buckled, thereby rendering the 
roofs of said warehouses unsafe and dangerous, and thereby render- 
ing said buildings defective and unworkmanlike in their construc- 
tion; or that  if the buckling of the trusses is not raused by improper 
and unworkmanlike construction by said plaintiFf, i t  is due to the 
defective plans and specifications prepared and delivered by said 
defendants, Benton & Benton; and that by reason of the said im- 
proper and unworkmanlike construction, or by reason of the de- 
fective plans and specifications, or by reason of both the improper 
and unworkmanlike construction and the defectwe plans and spe- 
cifications, this defendant is damaged in the sun] of $20,000." 

Benton & Benton demurred to this pleading upon the ground of 
s misjoinder of parties and causes of action. The demurrer was sus- 
tained, and the defendant, Fremont Warehouse & Improvement 
Company, appealed. 

No counsel for plaintiff. 
E.  AT. Land and Dickinson & Freeman for Premont Warehouse 

& Improvement Company. 
W. A. Lucas and Langston, Allen d% Taylor f o ~  Benton & Renton. 

STACY, J. It will be observed from the allegations of the de- 
fendant's cross action and counterclaim that  the architects, who 
furnished the plans and specifications, did not undertake to super- 
intend the erection and construction of the buildings. Their agree- 
ment called for the preparation and delivery of the plans and spe- 
cifications and no more. The buildings were constructed by the 
plaintiff, but without assistance from or consultation with the archi- 
tects. There is no allegation of any privity of contract or com- 
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munity of interests between the contractor and the architects. In- 
deed, they seem to have been employed a t  different tiines and for 
different purposes. Therefore, the defendant's cross action against 
Renton &: Benton is based upon one contract and its counterclaim 
against the plaintiff is founded upon another. The two 
causes of action are separate and distinct; they are set up (1091 
against different parties, and they are incorporated in the 
same pleading. This is dernurrable. Roberts v. Mfg. Co., 181 X.C. 
204; Lee v. Thornton, 171 N.C. 209; Crovzartie v. Parker, 121 K.C. 
198; Quarry Co. v. Construction Co., 151 K.C. 345, and cases cited. 

The several causes of action which may be united or joined in 
the same complaint are classified and enumerated in C.S. 507; and, 
in addition, the following limitation is expressly incorporated therein: 
"But the causes of action so united must all belong to one of these 
classes, and, except in actions for the foreclosure of mortgages, must 
affect all the parties to the action, and not require different places 
of trial, and must be separately stated." Under a proper interprcta- 
tion of this section, we think his Honor's ruling sustaining the de- 
murrer must be upheld. 

But  i t  is contended that if the two causes of action have been im- 
properly united in the same pleading, his Honor should have ordered 
a separation or division under C.F. 516. It is  well settled by a num- 
ber of decisions tha t  this cannot be done where there is a misjoinder 
of both parties and causes of action. Roberts v. M f g .  Co., supra; 
Xorton v. Tel. Co., 130 N.C. 299; Thigpen v Cotton ~IIills, 151 N.C. 
97; Campbell v.  Power Co., 166 N.C. 488. 

Upon the record we think his Honor was correct in sustaining 
the demurrer and dismissing the defendant's cross action as to Ben- 
ton $ Benton in this particular proceeding. 

Affirmed. 

Cited: Bickley v. Green, 187 N.C. 774; Robinson v. Williams, 
189 N.C. 256; Harrison v. Transit Co., 192 N.C. 546; Bank v. An- 
gelo, 193 N.C. 578; Shemwell v. Lethco, 198 N.C. 348: Atkins v. 
Steed, 208 N.C. 246; Wilkesboro v. Jordan, 212 N.C. 200; Holland 
v. Whittington. 215 N.C. 333; Montgomery v. Blndes 217 N.C. 656: 
Blades v. R .  R., 218 N.C. 704; Schnepp v. Richardson, 222 N.C. 
230; Southern Mills, Inc. v. Yarn Po., 223 N.C. 485; Moore County 
v. Burns, 224 N.C. 702; Horfon v. Perry, 229 N.C. 322, Teague v. 
Oil Co., 232 N.C. 66; Erickson v. Starling, 233 N.C. 541; Anzzise- 
ment Co. v. Tarkington, 246 N.C. 453; Durham v. Engineering Co., 
255 N.C. 104. 
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J. S. CLAYPOOLE, TR~~STEE OF THE ESTATE OF W1LLI;S GROCERY COMPANY 
v. W. A. iMC!INTOSH ET AL. 

(Filed 5 October, 1921.) 

1. Corporations-Subscriptions-Unpaid Balance---Statutes. 
Stockholders of an insolvent corporation are liable pro rala for their 

unpaid subscriptions to an amount necessary to liquidate the corporate 
debts. C.S. 1160. 

2. Corporations-Dire~tors-~n1awfully Declaring Dividends-Statutes. 
A director of a corporation who has not brought himself within the 

provisions of C.S. 1179, exonerating him from liabilib for the payment 
of dividends to the stockholders when the profits of the business did not 
justify it, or its debts esceeded two-thirds of its assets, etc., is liable, in 
the action of the trustee in bankruptcy of such corporation, for the amount 
of such debts, and the proper court costs and charges, not exceeding the 
amount of the dividends unlawfully declared. 

3. Courts-Costs-Bankruptcy-Instructions-Trials. 
I t  appearing in this case that the trustee in bankruptcy had a certain 

amount of money available to creditors, subject t3 costs and fees in the 
bankrupt court: IIeld, there was sufficient e~ iderce  to justify the court 
in instructing tbe jury to deduct a certain allowance from the amount in 
the trustee's hands and credit the amount of indebtedness with the differ- 
ence, leaving the balance due as the costs chargeable to the defendants 
in the bankrupt court. 

-4. Appeal a n d  Error--Presumptions. 
On appeal to the Supreme Court the presumption is against error, and 

in this case it is held,  the appellee's objection is not sufficiently supported 
to justify the court in disturbing the results of the trial. 

APPEAL by defendants from Devin, J., a t  the February 
(110) Term, 1921, of CRAVEN. 

The action is instituted by plaintjff, trustee in bank- 
ruptcy of Willis Grocery Company, an insolvent corporation, the 
same being by order of bankruptcy court to collect msets to pay 
creditors from stockholders on their unpaid subscriptions under 
C.S. 1160, and against defendants, directors an.d officers in control 
of said corporation and its affairs, by reason of dividends paid out 
to themselves contrary to law as contained in section 1179, etc. On 
denial of liability, the jury rendered the following verdict: 

"1. What amount of stock in the Willis Grocery was held by 
the defendants McKeel, McIntosh, and Weeks rtt the time the said 
company became insolvent? Answer: 'McKeel, $2,000; McIntosh, 
$2,000; Weeks, $1,000.' 

"2. What amount, if any, is due by each of said defendants on 
the stock held by them? Answer: '$2,000; Weeks, $1,000.' 
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"3. Were the defendants officers of the Willis Grocery Com- 
pany? Answer: 'Yes.' 

"4. Did the defendants pay out of the funds of said Willis 
Grocery Company dividends When debts of said company were more 
than two-thirds of its assets, and if so, in what amount? -4nswer: 
'$6,644.' 

"5.  Did the defendants pay to or for themselves any part  of the 
capital stock of Willis Grocery Company, and if so, jn what amount? 
Answer: '$5,308.' 

"6. What  amount will be refunded to pay the d ~ b t s  of Willis 
Grocery Company, over and above the assets of ihe bankrupt estate 
of the Willis Grocery Company? Answer: '$3,234.' " 

Judgment on verdict for plaintiffs for $3,234, amount required to 
pay the corporate debts, and defendants excepted and appealed. 

H. P. Whitehurst and R. A. Nunn for plaintifi. 
Whitehurst &. Barden and Ward & Ward for defendants. 

HOKE, J. Both under general principles of corporate 
law, appertaining to the subject, and with us by expresc (111) 
enactment, stockholders of an insolvent corporation are li- 
able pro rata for their unpaid subscriptions to an amount necessary 
to  liquidate the corporate debts. Whitlock v. Alexander, 160 N.C. 
465; hlcIver v. Hardware Co., 144 N.C. 478; C.S., ch. 22, sec. 1160. 
In  the same statute, sec. 1179, i t  is also provided as follows: 

"No corporation may declare and pay dividends except from the 
surplus or net profits arising from its business, or when its debts, 
whether due or not, exceed two-thirds of its assets, nor may i t  re- 
duce, divide, withdraw, or in any wav pay to any stockholder any 
part  of its capital stock except according to  this chapter. I n  case of 
a violation of any provision of this section, the directors under 
whose administration the same occurs are jointly and severally li- 
able, a t  any time within six years after paying such dividend, to 
the corporation and its creditors, in the event of its dissolution or 
insolvency, to the full amount of the dividend paid, or capital stock 
reduced, divided, withdrawn, or paid out, with interest on the same 
from the time such liability accrued. Any director who was absent 
when the violation occurred, or who dissented from the act or reso- 
lution by which i t  was effected, may exonerate himself from such 
liability by causing his dissent to be entered a t  large on the minutes 
of the directors a t  the time the action was taken or immediately 
after he has had notice of it." 

The verdict of the jury on the fourth issue brings case of defend- 
ants directly within the provisions of this section 1179, to  an amount 
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more than sufficient to pay the corporate debis, and the judgment 
for the amount of such debts and proper costs and charges has been 
properly entered against them. 

The only objection to the judginent insisted upon in the argu- 
ment before us was to the allowance of $500 for costs and expenses 
of the bankruptcy court. It appeared that plaintiff as trustee in 
bankruptcy had on hand from other sources $636 available to cred- 
itors subject to costs and fees of the bankruptcy proceedings, and 
the court merely instructed the jury that  they should deduct the 
amount of $500 for such costs from this $636 a d  credit the amount 
of indebtedness with the difference which would leave the balance 
due from defendants the amount found by the jury in response to 
the sixth issue. This was clearly permissible, and the objection made 
was not to the allowance of the fees, but that the evidence on the 
subject is not as full and satisfactory as could be desired. We think 
t,he testimony of the trustee made without objection on the cross- 
examination is sufficient to uphold the amount allowed. 

The presumption is against error, Bernhardt v. T)utton, 
(112) 146 N.C. 206-209, and we are of opinion that  the objection 

is not sufficiently supported to justify the Court in disturb- 
ing the results of the trial. Judgment affirmed. 

No error. 

Cited: S. v. Mullis, 233 N.C. 545. 

ROSCOE B. WILLIAMS v. STBRR HICKS ET AL. 

(Filed 5 October, 1921.) 

IVills-Devise-Estates-Pee-Conti~ig(~ncies-or and Clauses-"Orv 
Construed a s  "And." 

In n devise to the testator's son of certain lands, and in the event he 
"shoulrl die during his minority. or childlvss. . . . the remainder" over 
to the trustees of a certain church, the words "or childless" will be con- 
strued "and childless," so as  not to deprive the son, the primary object 
of the testator's bounty, of the right and title to the. land upon his coming 
of age, when not in clear contravention of the purpose of the testator 
elsewhere expre~sed in his will. Patterson 2;. McC'ornfick. 177 N.C. 448, 
cited and distinguished. 

CIVIL action, heard on demurrer and by consent before Allen, 
resident judge, a t  chambers in Kinston, N. C., on 20 August, 1921. 
Plaintiff appealed. 
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The action is to remove a cloud from plaintiff's title to certain 
real property held by plaintiff, Roscoe Williams, under the will of 
his father, John W. Williams, deceased, and more particularly under 
the third item of the will as follows: 

"In the event tha t  my said son, Roscoe B. Williams, should die 
during his minority, or childless, i t  is my will and desire tha t  the 
remainder of the several properties herein named tha t  would revert 
to him shall go to the trustees of St. .John's Free Will Baptist Church, 
and their successors and assigns forever for the sole u*e and bene- 
fit of said church. Said St. John's Free JYill Baptist Church being 
in the town of Kinston, N. C." 

The proof showed that  the property belonged to the testator and 
passed under this item of said will. Tha t  Roscoe B. Willian~s, plain- 
tiff and devisee named in this item of said will, had become twenty- 
one years of age, and insisted that the property became vested in 
him in absolute ownership on his majority. 

Defendants claimed and insisted tha t  said estate, on death of 
Roscoe B. Williams without issue or children surviving, would be- 
long to the said church. The court being of opinicn with defendants, 
gave judgment for defendants and sustaining their demurrer filed 
to plaintiff's complaint. Plaintiff excepted and appealed. 

Dawson & Greene for plaintiff. 
Rouse & Rouse for defendants. 

HOKE, J. I n  40 Cyc., a t  page 1506. it is laid down as a rule of 
interpretation which very generally obtains in a devise of this 
character tha t  "where a gift over in case of death without issue is 
accompanied by a gift over in case of death before arriving a t  a 
certain age, the dying without issue will generally he restricted to 
the period before arrival a t  the age specified, to aid which the 
word 'or' will be construed 'and.' " This position was held to be 
controlling in Dickinson et al. v. Jordan and Rlount 5 N.C. 380, a 
case not dissimilar to the one presented here, and in the opinion, 
Taylor, J., says: "That on examination of the cases on the subject, 
the point will be found completely settled. and the estate mas held 
absolute in the first taker on arrival at  full age." And. unless in 
contravention of the clear purpose of the testator as otherwise ex- 
pressed in his will, the principle stated has been recognized and ap- 
proved as the correct position in many of our decisions on the sub- 
ject, and more especially when the first taker, as in this case, usually 
considered as the primary object of the testator's bounty, is his 
rhild and heir a t  law. Bell v. Keesler, 175 N.C. 526; Rank v. Mur- 
ray,  175 N.C. 62; H a m  v. Ham, 168 N.C. 486; Dunn v. Hines, 164 
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N.C. 113; Burton v. Conigland, 82 N.C. 100; Turner v. Whitted, 
etc., 9 N.C. 613; Parker v. Parker, 46 Mass. 1'34-137. In  Bell v. 
Keesler the above quotation from 40 Cyc. is approved, and the 
opinion quotes further from the Massachusetts case of Parker v. 
Parker, where the rule of construction, and in part, the reason for 
it, is stated as follows: 

" 'The manifest object of the testator was, w: think, that  if the 
son, who was the first object of his bounty, should die without 
leaving children to take after him, and whilst he was under age, 
so that  he could not make any disposition of the property on ac- 
count of the incapacity of nonage, then the testator intended to 
make disposition of i t  himself. But if the son should leave nc 
children, but still if he should arrive a t  an age a t  which the law 
would allow him to dispose of real estate by his own act by deed 
or will, then i t  was intended that  the gift to him should be abso- 
lute, and the devise over would fail.' " 

And in Ham v. Ham, supra, where the subject is discussed with 
ability and learning, the Court held, among other +,hings, that on a 
devise of land to four sons, but should either of them die before 
arriving a t  the age of twenty-one or without children surviving, the 
word "or" should be read as "and," so as to require both contin- 
gencies to occur before the limitation over should take effect and 
thus save the inheritance to the child or children of any of the sons 
who should die under age. 

It was earnestly insisted before us that  there were cer- 
(114) tain expressions in the will, and attendant facts relevant 

to its construction, which showed a manifest intention on 
the part of the testator that  either or both contingencies should 
affect the estate till the son's death, but without special reference 
to these suggestions we think that they are ent~rely insuficient to 
displace this, a settled rule of interpretation, on the facts presented, 
and where in aid of such rule it  appears that  to  uphold the position 
contended for by appellees would be to deprive the son and heir of 
any absolute ownership in his deceased father's property until his 
death. Under a proper application of the decisions referred to, and 
the principles they approve and illustrate, we must hold that  on 
the record the estate of plaintiff, the ?on and heir. a t  law of the tes- 
tator, became vested in absolute ownership on his becoming of age, 
that  the demurrer be overruled, and defendant's claim be declared 
invalid. 

Our decision in no way conflicts with Patter(3on v. McCormick, 
177 N.C. 448, to which are were referred by counsel. I n  hhat well 
considered case the Court was passing on a devise over on a death 
of the first taker without issue as controlled by our statute on the 
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subject, and entirely unaffected by the presence of a double con- 
tingency, and which, on the facts of this record, require, as we have 
seen, a different rule of construction. There is error, and this will 
be certified that judgment be entered for plaintiff. 

Reversed. 

SAMUEL HORACE JIcCALL, JR., BY HIS SEXT FKIESD ET AL., V. C. 11. LEE, 
ADMIIZ'ISTR~TRIX, ET AL. 

(Filed 5 October, 1921.) 

1. Statute of Frauds-Contracts to Convey Lands-Memorandum. 
Where the mother has contracted and agreed with her children to add 

her separate property to that of her deceased husband and divide it 
among them, reserving a life estate, and one of them being a minor son. 
she has proceeded before the court upon verified petition reciting the 
facts, for the conveyance of such minor's property, the recitation in her 
petition of the agreement is a sufficient rn~morandlnn under the statute 
of frauds. C.S. 98'3, and her contract in respect to all the children is valid 
and enforceable under the statute. 

2. Same-Parol Agreement-Subsequent Writing. 
The written inexnorandurn required of the statute of frauds (C.S. '388) 

for the conre~ance of lands need not necessarily be made a t  the time of 
the agreement, and when reduced co writing thereafler, and otherwise 
sufficient, it will be valid. 

APPEAL by defendants from Lyon, J., a t  June Special Term, 1921, 
of SAMPSON. 

Lovett Lee died intestate in Duplin County in h'larcli, 
1916, leaving him surviving his widow, the defendant C. (115) 
1 4 .  Lee, and 7 children. The widow qualified as adminis- 
tratrix. She proposed to said children tha t  if they would convey to  
her the entire real and personal rstate md~ich they had inherited 
from their father she would combine the same with her estate, and 
putting the whole in hotch-potch she would divide the whole of their 
father's estate combined with the greater part  of her own estatc 
(most of which had been conveyed to her by her husband by deeds 
of gift), and would make an equal division of both estates among 
the 7 children. They accepted the offer and all the children made 
her such conveyances by deed of gift for their shares in the real and 
personal estate of their father, except James Lovett Lee, who was 
a minor. As to him, she instituted a ppecial proceeding in which she 
recited all the above facts in a petition signed and sworn to by her, 
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and a commissioner was appointed who made a conveyance upon 
these terms to his mother, upon the promise and agreement that, 
she would in turn combine her husband's estitte with the greater 
part of her own estate (acquired largely froin her husband) and 
make an equal division of both estates among her s a ~ d  children, 
and make deeds to each of them for one-seventh thereof. 

Thereupon, C. M. Lee, the mother, in accordance with said con- 
tract, made a deed to each of her said children except her son, Harry 
B. Lee (who was the first one to convey to her his interest in his 
father's estate, in pursuance of her proposition), for an equal share, 
and thereby carried out in good faith her agreement with all her 
children except with Harry B. Lee. 

After her son, Harry B. Lee, made his deed to his mother on 28 
May, 1918, he married on 10 June, 1918, and died in October. 1918, 
leaving the plaintiff, Clara E. Lee, his widow, and a posthumous 
son, Eugene Scott Lee, who is represented in this action by his next' 
friend, his grandfather, Horace McCall. C. M. Lw refused to execute 
a deed to said Harry before his death, or to his widow and son after 
his death (it  is alleged because she was displeased with his marriage), 
but in violation of the contract with Harry, she retained all his share 
in the real and personal estate of his father, and has deprived Harry 
and his widow and son of the share in his f a t h d s  estate, which he 
conveyed to her, and also of any share in hers. 

The jury found on the issue submitted to them in accordance 
with the above statements of fact. All the hrothers and sisters were 
made parties defendant, and the administrator o '  Harry R.  Lee was 
also a party plaintiff. Judgment accordingly, and the defendants ap- 
pealed. 

Butler & Herring for plaintiffs. 
Stevens, Beasley dI: Stevens and Fowler & Cwmpler  for defend- 

ants. 

CLARK, C.J. The following issue w2.s submitted to  the 
(116) jury: "Was the deed, dated 28 August, 1918. from Harry 

B. Lee to C. &I. Lee made in pursuanccl oi a contract and 
agreement that  when the children of her deceaslxl husband, Ilovett 
Lee, should convey to her their respective interests in the real and 
personal estate of her deceased husband, thereby combining her estate 
with her husband's estate, that she would then in turn make deed to 
her children, and each of them, for a one-seventh of her husband's 
estate, together with the greater portion of her own individual 
estate," to which the jury responded "Yes." 

The judgment reciting the uncontradicted e~idence and admis- 
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sions in the pleadings adjudged tha t  "the plaintiffs recover of the 
defendants, as their interest may appear, one-seventh undivided in- 
terest in the real estate of Lovett Lee, deceased, a t  the time of his 
death, and tha t  the plaintiffs also recover of the defendant such 
share or portion of the estate of the defendant, C. M. Lee, as of the 
date of the contract and agreement, entered into between the said 
C. 31. Lee and her children, as mill give to the plaintiffs as the real 
and personal representatives of Harry B. Lee, deceased, one-seventh 
interest in her said estate, or a share equal in value in real and per- 
sonal property, or cash, to tha t  heretofore conveyed by her to each 
of her other children, as shown by the several deeds executed by 
her to them on 1 April, 1919, as fully set out in the complaint in 
this action." 

The judgment further provides tha t  "the deed5 made by and 
between C. h1. Lee and the other defendants, her children, in par- 
celing out said estate in so far as they may conflict with the pro- 
visions of this judgment shall be set a ~ i d e  and declared inoperative 
and void as between the parties t o  this action." 

The decree further recites: "It having been, in the trial of this 
action, agreed between the parties plaintiffq and defendants that 
this trial should be limited to ascertaining only the liability and 
rights of the parties and not the specific amount and character of 
the plaintiffs' recovery, . . . this cause qhall be retained upon the 
docket for the purpose of ascertaining the v s l u ~  of plaintiffs' rc- 
covery against the defendants and the method of ascertaining the 
amount and kind of such recovery and investing the plaintiffs with 
the title and possession of same." 

The chief defense, and indeed the only one that requires con- 
sideration, is the plea of the statute of frauds, the drfendants con- 
tending that  the above agreement was oral and thercfore invalid. 
We pass by as unnecessary to consider, in view of the other evidence, 
the question whether by the conveyance by Harry B. Lee to his 
mother upon the terms ascertained by the verdict, %he (lid not rc3- 
ceive the property conveyed by Harry B. Lee on a verbal trust to 
be held by her according to said agreement. The plaintiffs 
put in evidence the petition filed by C. 11. Lee in the 811- (117) 
perior Court for the conveyance of th r  property of said 
,James Lovett Lee, her minor son, ~ h i c h  petition was duly sub- 
scribed and sworn to  by her and filed in said cauqe and contains as  
a recital the facts above stated, and particularly the following: "4. 
Tha t  the said C. 11. Lee, petitioner, is owner in her own right of a 
very valuable landed estate, located in both Duplin and Sarnpson 
counties, and, since the death of her said huqband, she has propoqed 
to her children, all of whom are of full age except the said James 
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Lovett Lee, that  if they would make over to her a conveyance and 
bill of sale for their entire interests in the real and personal estate 
of the said husband so as to combine the estate of her husband with 
her own, that she would then in turn make deeds to her children for 
the greater part of her individual estate as well as all of the landed 
estate of her said husband, and with the view of effectuating this 
division and disposition of the estate of her said intestate husband, 
all of his said heirs and distributees, who are of full age, have al- 
ready conveyed and set over to the said C. M. Lee their entire in- 
terests in the real and personal estate of the said Lovett Lee, de- 
ceased; and in further pursuance of said propoted plan for said di- 
vision the said C. M. Lee and the heirs of stlid Lovett Lee have 
procured an appraisal to be made of all the lands of the said Lovett 
Lee, deceased, and all the lands of said C. M. Lee owned by her in- 
dividually, said appraisal having been made by one 0. M. Lee, a 
brother of Lovett Lee, deceased, and L. A. Ryrd of Mount Olive, 
both of whom are men of ripe experience in the buying and selling 
of real estate and the present market value tk~ereof." The petition 
further recites the valuation of aforesaid real and personal prop- 
erty, and adds: "The said C. M. Lee now proposes to  make a deed 
of conveyance to the said James Lovett Lee, however, reserving the 
life estate therein to herself of the land appraised by the said 0. 
M. Lee and L. A. Byrd, upon condition that  the court will approve 
a conveyance to the said C. M. Lee of all the interests of said 
minor son, in the estate of his deceawd father," describing the prop- 
erty and asking that  a commiesioncr be appointed to execute said 
deed for her minor son to herself. Thereupon the decree of the court 
was made in accordance with the petition, recltjng the above agree- 
ment for the conveyance by the children to their mother of their 
interest in their father's estate, and directing the commissioner to 
make a deed for the interest of said minor son upon condition that 
she will convey to him a good and sufficient deed for one-seventh of 
the combined property in pursuance of said agreement. 

This, omitting unnecessary details in the petition and the de- 
cree in conformity thereto, is a complete statement of the transac- 
tion. The statute of frauds which is relied upon to defeat the very 

just claim of the plaintiffs is to be fomd in C.S. 988, and 
(118) so much thereof as bears upon this controversy reads as  

follows: "All contracts to  sell or convey any lands, tene- 
ments, or hereditaments, or any interest in or concerning them, 
. . . shall be void unless said contract or some memorandum or 
note thereof be put in writing and signed by the party to be charged 
therewith, or by some other person by him thereto lawfully au- 
thorized." The above petition, duly signed, is aleo sworn to and is 
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solemnly filed in a petition by C. M. Lee, and there is judgment 
upon i t  entered of record, which judgment was procured a t  her in- 
stance. It is not possible for a "memorandum" to be more complete 
and explicit than is made in this case, or more solemnly, having 
been signed and sworn to and made a record of the court and a 
judgment a t  the instance, and by the procurement, of the said C. 
M. Lee having been entered thereon. 

It would be difficult to add anything in support of this very clear 
instance of compliance with the memorandum required by said 
statute. We have many cases in this State, among them Mizell v .  
Burnett, 49 N.C. 249, which says that it has always been held that 
letters addressed to third parties stating and affirming a contract 
may be used against the writer as sufficient memorandum of it, and 
that such writings are sufficient evidence of the cont,ract to warrant 
the court in giving effect to it. This is also held in hTicholson v. 
Dover, 145 N.C. 18. 

The written memorandum may be made subsequent to the time 
of making the contract. McGee v. Blankenship, 95 N.C. 563; Wins- 
low v. White, 163 N.C. 29. In  2 Elliott on Contracts, 546-7, sec. 
312, i t  is said: "The form of the memorandum is not material so 
long as i t  is sufficient to comply with the requirements of the stat- 
ute. . . . Any document signed by the party to be charged con- 
taining the terms of the contract will suffice, as a letter to a third 
party, a will, or an affidavit in a different matter." 

Keither the defendant C. &I. Lee nor any of the other defendants 
denied or introduced any evidence to explain the execut,ion of the 
deeds made to her and by her to her children, nor to contradict the 
terms of the contract between her and her children as set out in t,he 
petition signed and sworn to and filed by her in the aforesaid peti- 
tion, and recited in the judgment procured by her upon said state- 
ment and filed of record in said county. The marriage of said Harry 
B. Lee and the birth of issue in nowise contradicted or modified the 
terms of said agreement. His widow and son and his administrator, 
the son appearing by his next friend, stand in his shoes and are en- 
titled to all the benefits in the performance of said contract which 
he would have been entitled to claim and enforce if he were still 
living. 

No error. 

Cited: Millilcan v. Simmons, 244 N.C. 200. 
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(119) 
J. C .  LEWIS v. F. R. NUNN AXD CHARI!rY XUNN. 

(Filed 5 October, 1921.) 

Appeal and Error-Review-New Trial-Second Appeal. 
A petition to rehear is the method by which the law in a case decided 

in the Supreme Court may be there reviewed, and this may not be done 
when a new trial has been granted 2nd the case c20mes on appeal to  the 
court again upon the same facts, and the Superior Court has ruled the 
law in accordance with the former opinion. 

APPEAL by defendant from Bond,  J. ,  a t  the June Term, 1921, of 
LENOIR. 

The action is by purchaser of land a t  foreclosure by sale of trus- 
tee under a deed to secure four several promissory notes, maturing: 
$75, on 1 November, 1918; $200, on 1 November, 1919; $200, on 1 
November, 1920; $600, on 1 November, 1921: and with a stipula- 
tion that  on failure to  pay the notes and interest on either of then1 
or any part thereof when due, then "all the amounts due in said 
bonds shall immediately become due and payable." There was de- 
fault in payment of first note and interest, and on due advertise- 
ment, property was sold by truetee, a t  which sale plaintiff pur- 
chased and received his deed, etc. 

Defendant alleged, and offered evidence tending to show, that  
the creditor had agreed to indulge defendant as to payment of first 
note, and that  prior to sale and after its maturity he had tendered 
the amount of the first note and accrued intered thereon, together 
with all other interest on the debt due a t  time of tender. 

The cause was submitted to the jury and verdict rendered on 
the following issue: 

"1. Are defendants, or either of them, entided to redeem the 
land in controversy in this action? Answer: 'No.' " 

Judgment for plaintiff. Defendant excepted and appealed, as- 
signing for error the charge of the court that on the evidence, if 
believed, the jury should answer the issue as stated. 

Moore & Croom and Cowper, TVhitalcer (k2 All'en for plaintiff 
Rouse & Rouse for defendant.  

HOKE, J. This cause was before us on a former appeal, and 
will be found reported in 180 N.C. 159. On questions more directly 
relevant to the present trial, i t  mas held there: 

"1. Tha t  the mere promise of the mortgagee to extend the time 
to the mortgagor for the payment of the mortgage note without 
more has no legal consideration and is unenforceable. 
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"2. Where several notes secured by mortgage are in 
series, and due a t  different dates, with provision that  upon (120) 
default in payment of one, all shall become due and pay- 
able with interest, after such default in the payment of the note first 
becoming due, a tender of payment of the note thus due, and in- 
terest on all of them in the series, is an insufficient tender." 

I n  this aspect of the matter the evidence pertinent is substan- 
tially the same as that  offered a t  the former trial, there being no 
testimony or claim on the part of defendant that  there had ever 
been any tender of the amount of the debt, "but only of the note 
first due, and the accrued interest on the entire surn." His Honor 
correctIy ruled that  the decision on the former appeal was conclu- 
sive, and that  in any view of the case the plaintiff was entitled to  
recover. 

I n  his very earnest and forcible argument before us, counsel for 
appellant insisted that  while the agreement for indulgence would 
not constitute a binding contract for lack of a consideration, i t  
should be considered in reference to the first note a waiver of the 
stipulation maturing the entire debt under the principles recognized 
and approved by this Court in Bizzell v .  Roberts, 156 N.C. 272. 
Without intimation that such a position could be maintained on 
the facts presented in this record, we think it  is not open to appel- 
lant in view of our decision on ihc former appeal that a tender of 
the entire debt was required to stay action on the part of the trustee. 
That decision on substantially similar facts affords the controlling 
rule by which the rights of the parties in the present case must be 
determined, and the recovery by plaintiff must be sustained. 

In Holland v .  R. R., 143 N.C., a t  page 437, it was said, "That a 
party who loses in this Court cannot review the decision in a second 
appeal, as the proper way is by a petition to rehear." Public Ser- 
vice Co. v .  Power Co., 181 N.C. 356. .Judgment for plaintiff affirmed. 

No error. 

Cited: Pettitt v.  R. R., 186 N.C. 18. 
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R7. A. TAYLOR v. THE POSTAL LIFE INSURANCE COMPKNY ET AL. 

(Filed 12 October, 1921.) 

1. Pleadings - Misjoinder - Part ies  - Causes of Axtion - Severance - 
Statutes. 

9 demurrer will be sustained for a misjoinder of both parties and 
causes of action in the same action, and a severance thereof is not per- 
missible. C.S. 516. 

2. Sam~Multifariousness-Related Transactions. 
In  an action against a life insurance company and the beneficiaries, to 

recover upon a policy, the plaintiff alleged that the insured, then de- 
ceased, had previously assigned or transferred his policy to him, and the 
beneficiaries answered, setting up as  a cross-action or counterclaim that 
the plaintiff and deceased had purchased lands in common, and that in 
their partnership dealings the deceased had assigned the policy upon cer- 
tain conditions which the plaintM had failed to rlerform. The insurance 
company paid the amount of the policy into court to await the final dis- 
position of the controversy: Held, the matters alleged in the counterclaim 
or cross-action were not so unrelated and independeut of each other as  to 
make the defendant's pleading defective for mult,fariousnees; and that 
the matters for adjudication arose out of the same transaction, or series 
of transactions, making a complete whole, and the plaintiff's demurrer 
thereto was bad. C.S. 507. 

APPEAL by plaintiff from Horton, J., a t  August Term, 
(121) 1920, of PITT. 

Civil action to recover the amount of an insurance 
policy issued on the life of J. C. Taylor and by him duly assigned 
to his brother, W. A. Taylor, plaintiff herein. The widow of de- 
ceased denies the right of plaintiff to receive the proceeds of said 
policy of insurance, and has set up by way of cross-action and coun- 
terclaim that  the plaintiff and his brother purchased certain lands 
in common, and that  in their partnership dealings the policy in 
question was assigned upon condition that  the said W. A. Taylor 
would convey to J. C. Taylor two tracts of land held by him in 
trust for their mutual benefit. Defendant further alleges that  plain- 
tiff neglected to make such conveyance during the lifetime of her 
husband, and that  he now refuses to  carry out his part of the con- 
tract. Wherefore, she asks for an accounting and an adjustment of 
these matters before plaintiff is allowed to collect said insurance. 

Plaintiff demurred to the counterclaim upon the ground of a 
misjoinder of parties and causes of action. His Honor overruled the 
demurrer and, by consent, permitted the insurance company to re- 
lieve itself from further liability by paying the amount of its policy 
into court, and i t  was ordered that  said funds be held by the clerk 
to await the final determination of the issues raised by the plead- 
ings. Plaintiff appealed. 
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Skinner & Whedbee for plaintifl. 
Julius Brown for defendants. 

STACY, J. It has been held with us in a uniform line of deci- 
sions that, where there is a misjoinder of both parties and causes of 
action in the same pleading, a demurrer for thls reason will be sus- 
tained, and tha t  a separation or division in such a case is not per- 
missible under C.S. 516. Rose v. Warehouse Co., ante, 107; Roberts 
v. Mfg. Co., 181 K.C. 204, and cases there cited. 

But  as said in Quarry Co. v. Constrmction Co., 151 N.C. 
345 : (122) 

"If the grounds of the bill be not entircly distinct and 
wholly unconnected, if they arise out of one and the same trmsac- 
tion or series of transactions, forming one cource of dealing and 
tending to one end, if one connected story can be told of the whole, 
then the objection cannot apply. Redsole v. illonroc, 40 N.C. 313. 

'(The plaintiff may unite in the same complaint several causes 
of action when they arise out of the same transaction or transac- 
tions connected with the same subject of action, the purpose be- 
ing to extend the right of the plaintiff to join actions, not, merely 
by including equitable as well as legal causes of action, but to make 
the ground broad enough to cover all causes of action which the 
plaintiff may have against the defendant arising out of the same 
subject of action, so that  the Court may not be forced 'to take two 
bites a t  a cherry,' but may dispose of the whole subject of contro- 
versy and its incidents and corollaries in one action." H a d i n  v. 
Tucker, 72 N.C. 502. 

Applying these principles, we do not think the causes of action 
set out in the  defendant's answer 2nd counterclaim are so unrelated 
and independent of each other as to make the pleading defective for 
multifariousness. All the matters sought to  be adjudicated arise out 
of the same transaction, or series of transactions which make one 
composite whole. The final adjustment of the insurance money is 
linked with the settlement of these items and with the  estate. Under 
C.S. 507, such causes may be united in the same complaint. Oyster 
v .  Mining Co., 140 N.C. 135: Fisher v. Trust Co., 138 N.C. 224. 

Therefore, upon authority, we think the action of his Honor in 
overruling the demurrer and refusing to strike out the defendant's 
further defense and counterclaim must be sustained. 

Affirmed. 

Cited: Scales v. Trust Co., 195 X.C. 776; Berger u. Stevens, 
197 N.C. 237; Schnepp v. Richardson, 222 N.C. 230; Prince v. 
Barnes, 224 N.C. 702; Pressley v. Ten Co., 226 K.C. 519; Teague 
v. Oil Co., 232 N.C. 66. 
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(123) 
IK RE SALE OF SERMON'S LAXD. 

(Filed 12 October, 1921.) 

1. Mortgage-Sales of Lands-Powers of Sale-Statutes. 
The provisions of C.S. 2591, concerning the sal? of land under a power 

thereof contained in a mortgage or deed of trust, enter into and control 
the sale under such instruments. 

2. Sanm--Proposed Bidder-Judicial Sales. 
Under the provisions of C.S. 2591, requiriug that a sale of laud under 

a mortgage or deed of trust be left open for ten days for the acceptance 
of an increased bid, under certain conditions, anti a resale if these condi- 
tions are complied with, the bidder 21t the sale during such period acquires 
no interest in the property itself, but only a position similar to a bidder 
a t  a judicial sale, before confirmation. 

Before the espiration of the ten days required 11y C.S. 2301, for the sale 
of land under a mortgage or deed of trust, the sale shall not be deemed 
closed, and the successful bidder thereat acc1ui1.e~ no title or right of 
possession during that time, but is only considered as  a preferred bidder, 
his right depending upon whether there is an iwreased bid and a resale 
of the land ordered under the provisions of the statute. 

4. Same-Value Substantially Diminished-Fires. 
Where the luortgaged premises has been mater~ally diminished in ralue 

by the loss by fire of a house thereon, which has been sold under a power 
contained in the instrument, the bidder a t  kuch sale having no title or 
right of possession, or control over the property for its preserration or 
protection. within the ten days provlded h!: C.S. 2391, the lcss occurring 
within that time falls on the owner. and the preferred bidder is not 
chargeable therewith, or required by law to take the property at  the 
price he has bid therefor. 

5. Same-Contracts-Specific Performance. 
The principle upon which specific performance of a binding contract to 

convey lands is enforceable, has no xgplication to the successful bidder 
a t  a sale under the power contained in a mortgage or deed of trust of 
lands, during the ten dayq allowed by C.S. 2.591, in which an increase of 
bid may be received and a resale ordered, for. within that rime. there is 
no binding contract of purchase, and the bargain is ~ncomplete. 

6. S a m d o u r t s - C l e r k s  of Court-Resales, 
C.S. 2301, controls as to ordering a resale of lands sold under a power 

of sale contained in a mortgage or deed of xusl ,  and confers no power 
on the clerk to make such order, unleqs within thtb ten days allowed there 
shall be an increased bid. etc.. aud does not estend to instanceb wherein 
a material loss has been sustained by destruction of a house on the lands. 
within the stated period. 

7. Appeal and  Error-Statutes-Mortgs~.es---Co~r1:~-Hesa1es-Dis11~issal 
of Appeal. 

Where it appears on appeal to the Supreme Court that the clerk of the 
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court, under judgment of Superior Court on appeal, has ordered a resale 
of lands theretofore sold under the power of sale contained in a mortgage 
or deed in trust, not according to the provisions of the statute as to in- 
crease bids within the ten days, etc., the al~peal will be dismissed. 

8. Appeal and Elaror-Alortgages-l'owers of Sale-Sales-Preferred Bid- 
der-Harmless Error. 

Where the preferred bidder a t  a resale of land thrretofore sold under a 
power contained in the mortgage has become the successful bidder a t  the 
second sale. without the suggestion of unfairness or fraud, the mere 
fact that the resale was mwarranted will not affect ihe validity of the 
resale, or cause it to be set aside on appeal to the Supreme Court, it 
appearing that this was the groper course to haye pursued. 

9. Mortgages-Deeds in  Trust-Sales-Powers of Sale-.4ssign11ients. 
A written assignment. under seal, of a mortgage on lands transferring 

to the p~~rchascr  the interebt of the mortgagee therein, the power of s a k  
ant1 :he property of the mortgagee therein, confers the right of fo re  
closure on the assignee. 117111iarrrs c. T e a c h e y ,  87 S.C.  402, cited and dis- 
tinguished. 

Appeal and E r r o r  - Dismissal - Expression of Opinion - Supreme 
Court. 

The Supreme Court may disiniss nil appeal and express an opinion as 
tc~ the law on the facts cmtained in the record, in exceptional instances, 
where the importance of and the general interest in the question presented 
make it desirable. 

MOTION to relieve a bidder from obligation to buy land, 
heard on appeal from clerk of the Superior Court before (124) 
his Honor, Devin, J., holding the courts of the Fifth Ju-  
dicial District on 24 May,  1921. 

From the facts properly presented i t  was made to  appear that  
R. L. Sermons and wife having executed a mortgage with power of 
sale to H. L. Sermons, of date 12 September, 1919, to secure three 
promissory notes aggregating $3,200. The mortgagee, for valuable 
consideration, duly assigned  aid notes and mortgage and the land 
conveyed to Merchants Bank of Kinston, X. C., by assignment 
under seal, written on back of said mortgage, as follows: "For 
value received, I hereby transfer and assign all m y  right, title, 
interest and estate in and to the within mortgage and the property 
con~eyed  therein to the Farmers and Merchants Bank of Kinston, 
N. C., including the power of sale therein contained. This 12 De- 
cember, 1919." Default having been made in the payment of said 
note and requirements of the mortgage, the said bank sold same by 
proper advertisement in said county on 18 April, 1921, a t  which 
Clarence Oettinger became the last and highest bidder in the sum 
of $4,500, and said sale was immediately reported to the clerk of the 
Superior Court of the county. 
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It appears further that  within the ten days, where it  is provided 
by statutes that such a sale "shoulcl not be deemed closed," C.S., sec. 
2591, the dwelling house on the lot, amounting to a third or more of 
its value, was accidentally destroyed by fire, whereupon the bidder, 
Clarence Oettinger, filed his petition before lhe clerk alleging the 
facts and asking that  sale be rescinded and the applicant be relieved 
from his bid. The clerk being of opinion against the applicant, en- 
tered his judgment as follows: "This cause conuag on to be heard 
and being heard upon the petition and affidav~t of Clarence Oettin- 
ger, and the court finding that  the building described in the peti- 
tion was a material part of the value of the premises and was de- 
stroyed by fire as set out in the affidavit, but the court being of the 
opinion that  the destruction of said house by fire does not affect 

or release the petitioner's liability or his said bid, and that  
(125) i t  has no jurisdiction and is not vested with power to set 

aside the sale and to direct a resale, denies the petition, 
confirms the sale and directs the assignee of the mortgagee to collect 
the purchase money and execute deed to the purchaser." 

On appeal by the bidder from the order his Honor, Devin, J., 
reversed the action of the clerk and entered judgment as follows: 

"This cause came on to be heard before Devin, J., upon the ap- 
peal of Clarence Oettinger, petitioner, from an order of the clerk of 
the Superior Court of Craven confirming a sale and denying peti- 
tioner's plea to withdraw his bid therein. 

"This was a proceeding before the clerk n relation to sale of 
land under mortgage made by t h ~  Farmers and RIerchants Bank, 
assignee of mortgage. After due advertisement sale was made under 
power contained in the mortgage and reported to the clerk. At  the 
sale the petitioner became the last and highest bidder for the land 
at the price of $4,500. A material inducement to the sale and one 
relied on by the petitioner was the statement a t  the sale that  a 
valuable dwelling house was situated on said land. 

"After said sale and within ten days theiaeof, and before con- 
firmation, the dwelling house on said land was, without fault on 
part of petitioner, accidentally destroyed by fire. Thereupon peti- 
tioner filed his plea asking that  he be allowed to rescind his bid and 
that  the sale be not confirmed. 

"The facts set forth in the petition are found bv the clerk to he 
true, and his findings are approved by the judse. 

"It therefore appearing by the admitted facts that  a substan- 
tial part of the property, to wit, a, third or more ir, value, was de- 
stroyed after sale and before confirmation, and that such fact was 
a material inducement for petitioner's bid and a substantial part of 
the consideration thereof, and that  the propertv has been physically 
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changed before confirmation, that  the court is of the opinion that 
before confirmation no title had passed to petitioner and that  his 
rights were only those of a preferred bidder, and that the loss sus- 
tained by the destruction of a portion of the property ought not to 
fall upon the petitioner when he had neither possession to enable 
him to protect it, nor title to permit him to insure it, and had only 
the uncertain right of a preferred proposer and the assignee of the 
mortgage unable to make title to the petitioner for all the property 
advertised and bid off by him, the court should not now ronfirm the 
sale and order him to pay the full purchase price. For these rea- 
sons the order of the clerk herein is overruled and a resale of the 
property according to law directed to be made." 

To  this judgment the assignor of the mortgage excepts and ap- 
peals to the Supreme Court. Notice waived, etc. Appeal bond given. 

It is further stated in the record that  upon the foregoing 
appeal being prayed there was no request for a stay bond (126) 
by the applicant and none was fixed by the judge. There- 
after the land was advertised and sold again on 1 August, 1921, 
when and where the former bidder, Clarence Oettinger, again be- 
came the last and highest bidder in the sum of $2,500, which bid 
was reported to the clerk, and after a delay of ten days from the 
filing of the report, order was made that a deed be executed. No in- 
creased bid had been made. 

R. A. Nunn for H. L. Sermons. 
Cowper, Whitaker & Al len ,  a n d  Guion c+ Gzrion for appellee. 

HOKE, J., after stating the case: Chapter 54, section 2591, Con- 
solidated Statutes, is as follows: "In the foreclosure of mortgages 
or deeds of trust on real estate, or in the case of public sale of real 
estate by an executor, administrator, or administrator with the will 
annexed, or by a person by virtue of the power contained in a will, 
the sale shall not be deemed to be closed under ten days. If in ten 
days from the date of the sale, the sale price is increased ten per cent, 
where the price does not exceed five hundred dollars, and five per 
cent where the price exceeds five hundred dollars, and the same is 
paid to the clerk of the Superior Court, the mortgagee, trustee, ex- 
in the first instance. The clerk may, in his discretion, require the 
sale of said property and advertise the same in the same manner as 
in the first instance. The clerk may, In his discretion, require the 
person making such advance bid to execute a good and sufficient 
bond in a sufficient amount to guarantee compliance with the terms 
of sale should the person offering the advance bid be declared the 
purchaser a t  the resale. Where the bid or offer is 1-aised as prescribed 
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herein, and the amount paid to the clerk, he shall issue an order to 
the mortgagee or other person and require him to advertise and re- 
sell said real estate. It shall only be required to give fifteen days 
notice of a resale. Resales may be had as often as the bid may be 
raised in compliance with this section. Upon the final sale of the 
real estate the clerk shall issue his order to the mortgagee or other 
person, and require him to make title to the purchaser. The clerk 
shall make all such orders as may be just and necessary to safe- 
guard the interest of al! parties, and he shall keep a record which 
will show in detail the amount of each bid, the purchase price, and 
the final settlement between parties. This section shall not apply to 
the foreclosure mortgages or dceds of trust executed prior to 1 April, 
1915." The section enters and must be allowed controlling effect 
upon every deed of trust or mortgage with power of sale executed 
5ince the date specified, see White v. K~ncnid  149 N.C. 415, and 
provides and intends to provide that  during the ten day.. as stated 

in the first clause, the bidder acquires no interest In the 
(127) property itself, but lie acquires a position similar to a bid- 

der a t  a judicial sale and before confimation. This in our 
opinion follows not only as the natural meaninl; of the words used, 
tha t  the sale shall not be deemed closed under ten days, but the po- 
sition is fully confirmed by the further provision of the law tha t  
during said ten days the matter is kept open for receipt of increased 
bids, and in case the stipulated increase is made, the property shall 
be readvertised and a second sale had. This being c!early the mean- 
ing of the law and the position of the purchaser. It is the accepted 
law in this State tha t  a bidder a t  a judicial sale before confirmation 
acquires no interest in the  property itself, but his bid is considered 
only a proposal to buy, which the court may accept or reject in its 
discretion. In  Upchurch v. L'pchwch, 173 N.C. 88-90, the court said: 
"His offer is considered only as a proposition to buy a t  the price 
named, the court reserving the right to accept or reject the bid." 
And in Harrell v .  Blythe, 140 N.C. 415, quoted with approval in the 
Tipchurch case, the position is stated as follows: "Where land is sold 
under a decree of court, the purchaser acquires no independent right. 
H e  is regarded as a mere preferred proposer until confirmation, 
which is the judicial sanction or the acceptance of the court, and, 
until i t  is obtained, the bargain is not con~plete." Under t,he farts 
presented, therefore, the bidder during the ten days covered by the 
statute acquired no interest in the property, and in such case it ib 

very generally held tha t  where pending a contract for ?ale of im- 
proved real estate, the buildings thereon are damaged by fire the 
loss, as a rule, must fall upon the owner, and if the destruction 
wrought is such as make a material change in the property or sub- 
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stantially impair its value, specific performance will not be enforced 
a t  the instance of the vendor and the bidder will be relieved of hi6 
obligation. B y  the weight of authority on the subject, when there 
exists a binding and enforcible contract to convey, the vendor be- 
ing in the present position to make title, the purchaser is regarded 
as  the owner and the loss must fall on him. But where the vendor 
has not yet obtained a title, or w!lere the bargaining between the 
parties has not been such as  to give the proposed purchaser any in- 
terest in the property, or the contract is otherwise incomplete, the 
loss, as stated, falls on the vendor, and under the clrcuinstances in- 
dicated he may not insist on performance. Xutton v. Davzs, 143 S . C .  
474; Phinizy v. Guernsey, 111 Ga. 346; Ilrsyuenin v. Courtenay, 21 
S.C. 403; Eppstein v. Kuhn, 225 Ill. 115; Lombard v. Chzcago Swai 
Congregatzon, 64 Ill. 477; Christian v. Cabell, 63 Va. 82; Blew v. 
McClelland, 29 N o .  304; Pomeroy on Contracts, secs. 434-435; 29 
A. & E.  ( 2  ed.), 712-713. I n  the citation to 29 A. & E., supra. i t  is 
said, "to the general rule that the purchaser must bear all losbes 
there is one well recognized exception, tha t  if the loss oc- 
curs a t  a time when for any reason the contract lacks coni- (128) 
pletion, the vendor being in such case the owner ir, equity, 
must be responsible for the loss. Thus where the loss occur5 hefow 
the vendor is in a position to convey a good title, it will fall on thc 
vendor. So also where the vendor has an option to withdraw fro171 
the contract. B u t  to  make the vendor bear the loss, he must be in 
some fault other than mere delay in making the deed where he ha- 
never been requested to make it." And the principle as stated lia- 
been directly applied to the case of n bidder a t  a ludicid d e  and 
before confirination. 4 Edwards Chancery (N.Y.) 702; Ex parte 
Minor, 11 Ves. J r .  559; 32 Eng. Rep. 1205; 24 Cyc. 34, and case- 
cited in note 54. As has bcen heretofore da ted ,  during the ten d a > i  
where the statutes provide that the sale shall be considered unclowl 
and open for further bids the applicant in the instant case is in n 
position exactly similar and the building having bcen destroyed 
during that  period making a diminution in value of $2,000 in a 
$4,500 sale. We think his Honor correctly ruled tha t  the prcposcci 
purchaser should be relieved and a resale had under the powers con- 
tained in the deed. As well said by the presiding judgc in entering 
his judgment to tha t  effect: "It therefore appearing by the admitted 
facts that  a substantial part of the property, to wit, a third or more 
in value, was destroyed after sale, and tha t  such fact was a material 
inducement for petitioner's bid and a substantial part  of the consid- 
eration thereof, and that  the property has been physically changed 
hefore confirmation, the  court is of the opinion tha t  before confinna- 
tion no title had passed to  petitioner and that his rights were only 
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those of a preferred bidder, and that  the loss sustained by the de- 
struction of a portion of the property ought not to fall upon the pe- 
titioner when he had neither possession to enable him to protect ir, 
nor title to permit him to insure it, and had only the uncertain right 
of a preferred proposer." While we hold that  thl: same should be set 
aside a t  the instance of the bidder, we are of the opinion that  on 
the record neither the clerk nor the judge on appeal from him had 
jurisdiction or power on the bidder's mere application to make any 
orders affecting the rights of the parties in the premises. The power 
of foreclosure by advertisement and sale of the morigagee or trustee 
fills a useful and important place in our business life and should not 
be interfered with except to the extent expressly provided by law. 
The statutes, section 2591, as we have seen, in express terms pro- 
vides that  any and all sales of this character +all remain "unclosed 
for ten days," but i t  confers no pourer on the clerk to make any 
orders in the matter except in case of an increase of bid, nor is any 
report required to be made in any other instance. That and that  
alone is the basis for his interference in sales of this kind. I t  might 
be well in the case presented the law should give the clerk .jurisdic- 

tion to make the order that justice and right would require, 
(129) but thus far the statutes has not done F O ,  and we are not a t  

liberty to go beyond the statutory provision. We consider 
it not improper to say, howeyer, that as the parties have gone on 
and had another sale in which the same purchaser became the last 
and highest bidder, with or without orders of the clerk this was the 
proper course to pursue, and if the facts are as now admitted, no 
court would make other disposition of the m,itter. And inasmuch 
as the assignment written on the back of the mortgage and under 
seal transfers both the interest of the mortgag2e and the power of 
sale, as well as the property contained in the mortgage, such assign- 
ment and deed clearly confers the right of foreclosure on the bank, 
the assignee, Weil & B~ros. v. Davis, 168 N.C. 298. The case is thus 
distinguished from Williams v. Teachey ,  85 N.C. 402, and that class 
of cases, in which i t  was held that as the as3ignment didn't pur- 
port to pass the property itself, the power of sale and right of fore- 
closure remained in the mortgagee. Being of the opinion that on the 
record and a proper interpretation of the statufes the clerk and the 
judge on appeal from him are without juriqdiction to make orders 
and decrees in the matter, we must hold that  1 he appeal and other 
proceedings be dismissed. Rut we have deemed it  not improper to 
express an opinion on the facts contained in the record, a course 
pursued by the Court in exceptional instances where the importance 
and general interest in the question presented make it  desirable. 
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Gilbert v. Shingle Co., 167 N.C. 287-290; Milling Co. v. Finlay, 110 
N.C. 411; S .  v .  Wylde,  110 N.C. 500. 

This will be certified that  the cause he 
Dismissed. 

Cited: S. v. Yates,  183 N.C. 756; Grocery Co. v. Newman, 
184 N.C. 375; Lawrence v .  Beck,  185 N.C. 198; Warehouse Co. v. 
warehouse Corp., 185 N.C. 523; I n  re IYare, 187 N.C. 694; Trust 
Co. v .  Powell, 189 N.C. 376; Briggs v .  Developers, 191 N.C. 787; 
Cherry v. Gilliam, 195 N.C. 235; Hanna v. Mortgage Co., 197 N.C. 
186; Banking Co. v. Green, 197 N.C. 537; Davis v .  Ins. Co., 197 
N.C. 620; Alexander v. Boyd, 204 N.C. 106; Creech v. Wilder, 212 
N.C. 165; Beaufort County v. Bishop, 216 N.C. 215; Poole v .  Scott, 
228 N.C. 466; Foust v. Loan Asso., 233 N.C. 37; Products Corp. v. 
Sanders, 264 N.C. 242. 

HATTIE E. BATTS, GI-ARDIAT. r .  BRTAST STTLLIV,4N 

(Filed 12 October. 1921.) 

1. Landlord and  Tenant-Crops-Title-Possession. 
The possession and title to all crops raised by a t e ~ l a i ~ t  or cropper in the 

absence of a contrary agreement, are deemed vested in the landlord until 
the rent and atlranceinents hare been paid. 

2. I n s u r a n c e L a n d l o r d  and  Tenant-Crops-Insurable Interests. 
The interest of the tenant in the undivided crops, and housed in the 

landlord's barn, is insurable. 

3. S a m ~ I n s n r a n c e  Taken Out by Tenant-Payment of Policy. 
Where the undlrided crop of the landlord and tenant has been housrd 

in the Iatter's barn. and while insured by the tenant for  his sole benetit 
has been destroged by fire, and the insurance conlpnny has paid the loss. 
in the landlord's action the tenant is entitled to the full amount of the 
loss so paid; and the question as to t l ~ e  ~a l id iQ of the policr and the 
extent of the ;andlord's interest in the crop does not arise. 

APPEAL by plaintiff from Bond, J., a t  February Term. 
1921, of LENOIR. (130) 

Civil action brought by plaintiff, the landlord, against 
defendant, tenant upon her farm, to recover for certain advance- 
ments made during the year 1919. 

The single point presented. on this appeal grows out of a dispute 
as to what disposition, or division, if any, should be made between 
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the landlord and tenant of the proceeds of ;t fire insurance policy 
taken out by the tenant to protect his interest in the tobacco crop 
while stored in the plaintiff's pack-house. The tobacco in question 
had been raised by the defendant as tenani, on the lands of the 
plaintiff. It had been harvested, cured and stored in her barn, but 
there had been no division of the crop. The landlord was entitled to 
one-third of said tobacco and the tenant the remaining two-thirds. 

The defendant, without the knowledge or consent of the plaintiff, 
and a t  his own expense, purchased a policy of fire insuracce to pro- 
tect his interest in said tobacco. While this policy was in force the 
plaintiff's pack-house and its contents, including the undivided to- 
bacco, was destroyed by fire. The defendant collected the insurance. 
The check was made payable to both parties, and plaintiff alleges 
that  by agreement the money was to be divided according to their 
respective interests in the property, but the jury have found other- 
wise, and the alleged agreemcnt is not a material or controlling point 
in the case. 

The plaintiff contends that she is entitled to one-third of the in- 
surance money because she owned an undivided one-third interest 
in the property destroyed. His Honor held that  as the insurance con- 
tract was purchased to protect the interest of the tenant, he alone 
was entitled to the proceeds derived therefroin, and so charged the 
jury. Plaintiff excepted and assigns this as error. 

From a verdict and judgment in favor oE defendant the plain- 
tiff appealed. 

Rouse & Rouse for plaintiff.  
Shaw & Jones for defendant.  

STACY, J. It will be observed a t  the outset that  the controversy 
here presented is between the landlord and the tenant, and the va- 
lidity of the insurance policy is in nowise involved. This has been 
paid and the insurance company is not a party to  the proceeding. 

The case arises out of 3, contest over the question as to 
(131) whether the landlord, by virtue of her legal title and in- 

terest in the tobacco, is entitled to ,my portion of the in- 
surance money. 

It is true that  under our statute, C.S. 2355, the possession and 
title to  all crops, raised by a tenant or cropper, in the absence of 
a contrary agreement, are deemed to be vested in the landlord until 
the rent and advancements have been paid. 8. v. Austin, 123 N.C. 
749; Boone v. Darden, 109 N.C. 74; Smith  v. Tindall, 107 N.C. 88. 
But this perforce does not divest the tenant of an insurable interest 
in the crops before division. ('It is well settled that  any person has 
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an insurable interest in property by the existence of which he will 
gain an advantage, or by the destruction of which he will suffer a 
loss, whether he has or has not any title in, or lien upon, or possession 
of, the property itself." Harrison v. Fostlage, 161 US.  57; Eastern 
R. Co. v. Relief F .  Ins. Co., 98 Mass. 423. 

"It may be stated as a genera1 proposition, sustained by all the 
authorities, that  whenever a person will suffer a loss by a destruc- 
tion of the property, he has an insurable interest therein." Gilman 
v. Dwelling House Ins. Co., 81 Me. 488; Getchell v. Mercantile, etc., 
Ins. Co., 109 Me. 274; 42 L.R.A. (N.S.), 135. And to the same effect 
are our own decisions, Gerringer v. .Iy. C. Home Ins. Co., 133 S . C .  
407; Grabbs v. Mut .  Fire Ins. dssn. ,  125 N.C. 389, and cases there 
cited. 

It is also a well recognized principle, and uniformly upheld by 
the decisions, that  the different interests in the same property, such 
as that held by a mortgagor or lienor on the one hand, and that of 
a mortgagee or lienee on the other, and such kindred relations, are 
each separately insurable. 

"Wherever property, either by force of law or by the contract of 
the parties, is so charged, pledged, or hypothecated that  i t  stands as 
a security for the payment of a debt, or the performance of a legal 
duty, each of the parties (the owner of the lien, and the person 
against whose property it  exists) has an insurable interest in the  
property. The one, that  the security shall remain sufficient; the 
other, that  i t  may be kept unimpaired and the property rest,ored to 
his use or enjoyment in whole or in part, after the incumbrance is 
relieved. And each may insure his separate interest at  one and the 
same time without incurring the imputation of double insurance, 
provided the applications and policies are the individual and sep- 
arate acts of each." Commercial Fire Ins. Co. v. Capital City Ins. 
Co., 81 Ala. 320; May on Insurance, secs. 80 to 87, inclusive; Flan- 
ders on Fire Insurance, 342 et seq.; Insurance Co. v. Stinson, 103 
U.S. 25; Yiagara Ins. Co., 60 N.Y. 619;  Cumberland Bone Co. 2,. 

Andes Ins. Co., 64 Me. 466; Franklin Fire Ins. Co. v. Coates, 14 
Md. 285, and Humboldt Fire Ins. Co.. 12 Iowa 287. In the !ast case 
it  was said, "Any interest is insurable, if the peril against 
which insurance is made would bring upon the insured, by (132, 
its immediate and direct effect a pecuniary loss." 

I n  Insurance Co. v. Reid, 171 N.C. 513, a case involving the 
rights of mortgagor and mortgagee, this doctrine is clearly stated as 
follows: 

"It is well recognized that  a mortgagee and mortgagor may each 
insure the mortgaged property for his own benefit, and where a 
mortgagee has taken out such insura.nce a t  his own expense, without 
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stipulations in favor of the mortgagor or conditions of any kind im- 
posing an obligation or duty on the mortgagee to protect the prop- 
erty for the mortgagor's benefit, such mortgagee, in case of loss of 
the property by fire or damage thereto, is not accountable to  the 
mortgagor for the amount collected from the insurance company, 
either on the debt or otherwise." Leyden v. Lawrence, 79 N.J.L. 113; 
Ins. Co. v. Woodbury, 45 Me. 447; Fire Ins. Co. v. Bond, 48 Neb. 
N.Y. 343; 1 Jones on Mortgages (4 ed.), sec. 420. In  Ins. Co. v.  
Woodbury the principles referred to are stated as follows: 

"a. If a mortgagee insures his own interest without any agree- 
ment between him and the mortgagor, and a loizs accrues, the mort- 
gagor is not entitled to any part of the sum paid on such n loss to 
be applied to  the discharge or reduction of his mortgage debt. 

"b. When the mortgagee effects insurance a t  the request and 
cost and for the benefit of the mortgagor as well as his own, the 
mortgagor has the right in case of loss to have the money applied 
in discharge of his indebtedness." 

Applying these principles, we think his Honor's charge to  the 
jury with respect to the insurance money was correct in the light 
of the facts appearing on the record. 

Of course, if the insurance policy had been procured for the 
mutual or joint benefit of the landlord and th. tenant, a different 
question would be presented, but this is not our case. King v. State 
Mutual Fire Ins. Co., 54 Am. Dec. 683, and note. 

After a careful examination of the defendant's exceptions, we 
have been unable to  find any error committed cn the trial, and this 
will be certified to the Superior Court. 

No error. 

Cited: Trust Co. v. Doughton, 187 N.C. 2174; Bank v. Assur- 
ance Co., 188 N.C. 751; Bank v. Bank, 197 N.C. 71; Houclc v. Ins. 
Co., 198 N.C. 305; Rigsbee v. Brogden, 209 N.C. 514; Stockton v. 
Maney, 212 N.C. 233; Bryan v. Ins. Co., 213 N.C. 396; People v.  
Ins. Co., 247 N.C. 306; King v. Ins. Co., 258 N.C. 435; Ins. Co. v. 
Assurance Co., 259 N.C. 487. 
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J. F. FAISON ET AL., V. S. T. MARSHBURN. 
(133) 

(Filed 12 October, 1021.) 

Vendor and Purchaser - Sales - Principal and Agent - Commissions - 
Parties-Pleadings-Demurre1~Evidence-R~onsuit-Trials. 

An aqent for  the bale of land upon commission had the land platted 
into lots and sold to the highest bidders a t  public outcry. and brings his 
action against the highest bidder on two of these lots, lo recover 111s coi~i- 
missions, who refused to take the lots in accordance with the  terms of 
sale and a ineniorandum rnarle a t  the time. Upon the allegations of the 
complaint: Held, on demurrer, a good cause of action had not been stated. 
no sale having been consummated, and there being evidence on the trial 
tha t  the owner himqelf was not inristing on bidder taking the lots, :I 
judgment a s  of nonsuit mas properly rendered. 

APPEAL by plaintiff from Bond, J., a t  March Term, 1921, of 
DUPLIN. 

Civil action to recover broker's con~missions upon an alleged 
sale of real estate. The complaint is as follows: 

"The plaintiffs, complaining of the defendant, come and allege: 
"1. That  heretofore, prior to 29 October, 1919, the plaintiffs 

caused a certain tract of land belonging to the plaintiff, J. F. Faison, 
and lying in Warsaw Township, Duplin County, Korth Carolina, to 
be surveyed and platted into various lots and parcels of land; and 
thereafter, on 29 October, 1919, after due adrertisement, said lands 
were offered for sale, on the premises, to the highest bidder, upon 
the terms of one-fourth cash, and the balance to be paid in one, 
two and three years from date, said deferred payments to be repre- 
sented by purchase money notes, and secured by mortgage deed 
upon the lands so purchased. 

"That a plat of said lands is hereto attached, marked Exhibit 
'A' and made a part of this article. 

"2. Tha t  on the date aforesaid, to wit, 29 October, 1919, said 
lands were duly sold upon the premises, a t  which time and place 
the defendant, S. T .  Alarshburn, purchased lot No. 1, and lot No. 
2, according to said plat, containing 41.33 and 41.73 acres, respec- 
tively, a t  an agreed price of $142.50 per acre. 

"3. That  a t  the time of said sale it  was publicly announced by 
the auctioneer that  the terms of sale were as heretofore alleged, and 
that  said sale was made according to the plat hereto attached and 
above referred to. 

"4. Tha t  a t  the time of said purchase the defendant executed 
a written contract in words and figures as follows: 

"This is to certify that I have this day bought through the Fort 
Realty Company, of Raleigh, N. C., lot NO. 1 and Xo. 2, 83.06a1 as 
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shown by the map of J. F .  Faison, a t  $142.50, for which I 
(134) promise to pay for on the terms announced a t  sale. 

"Witness my hand and seal this 29 October, 1919. 
" (Signed) S. T. RIARSHRURX. [SEAL.] 

"5. Tha t  the plaintiffs have offered to execute and deliver to 
the defendant a good and sufficient deed for said lots, and have de- 
manded of him the payment of one-fourth part  of the purchase 
price, and requested him to execute and deliver to them his promis- 
sory notes, secured by a mortgage deed, in accordance with his said 
contract; and the defendant has failed and refused, and still fails 
and refuses to pay to the plaintiffs any part  of said money, except, 
the sum of $50, which was paid on the day of sale. 

"6. T h a t  the total purchase price of said lands, as agreed upon, 
amounted to $11,836.05, of which sum $50 has been paid. 

"7. That  under the terms of agreement, bstween the plaintiff, 
J .  F. Faison, and the plaintiff, J. J .  RIatthis, the said J. F. Faison 
was to receive one hundred and twenty-five dollars ($125) per acre 
from said sale, and the balance was to belong to the plaintiff, J. J. 
Matthis;  tha t  after deducting the $50 hereinbefore referred to, the 
balance due and owing to the plaint~ff, J. J. Matthis, on account of 
said contract, is $1,403.05, which amount is now justly due and 
owing to him by the defendant. 

"Wherefore the plaintiff, J. .J. Rlathis, demands judgment against 
the defendant for the sun1 of 51,403.05, together with the costs of 
this action to be taxed by the clerk." 

J. F .  Faison, the owner of the land, testified as follows: "I have 
never signed a deed because I never. got the cash payment. I have 
never tendered the defendant 3Iarshburn a deed to the lands in con- 
troversy. I am not bringing any suit against the defendant Marsh- 
burn nor asking for any relief against the defendant, and the option 
that  I gave Matthis is now out. I thiilk Rlatthis made a profit on the 
other land sold tha t  day." At  the close of plamtiff's evidence and 
upon motion of counsel for defendant his Honor entered judgment 
as of nonsuit. Plaintiff, J. J .  l \ l a t th~s ,  excepted and appealed. 

Faison & Robinson,  Grady  & Graham,  F o w l e ~  & C m m p l e r ,  and 
S tevens ,  Beasley & Stevens  for plaintifls.  

H .  D.  Wi l l iams ,  D. L. Carl ton,  and R. D. Johnson for defendant .  

STACY, J. We fully concur with his Honor below that,  upon t,he 
evidence J. J. Matthis is not entitled to recorer of the defendant 
Marshburn, and further, tha t  the complaint fails to allege facts 
sufficient to constitute a valid cause of action. 



N.C.] FALL TERM, 1921. 143 

It will be observed tha t  J. F. Faison, the owner of the 
land, is not insisting or demanding tha t  the defendant com- (135) 
ply with his bid. No deed has been tendered, and he ex- 
pressly states tha t  he is not asking for any relief in this action. 
The broker is seeking to recover his conlmissions out of the prospec- 
tive purchaser without any sale having been consummated. His  
agreement was with Faibon, the owner of the land, not with the de- 
fendant,. The case in many respects is not unlike Aycoch; v. Bogus, 
ante, 105, except there the broker sued the owner and here he has 
brought suit against the bidder, who never became a purchaser. 

Upon the record, and as now presented, we sre  of opinion that 
the judgment of nonsuit must be sustained. 

Affirmed. 

J. R. WILLIAMS t.1 ar.., TAXPAYERS, v. COUXTT COUAIISSIOXERS OF 
FRAr\'KLIr\'. 

(Filed 12 October, 1921.) 

1.  Taxation-Countie~-Eqnalimtion-Statutes - Coiinty Conlnlissioners 
-0fflcers-Functus Officio. 

Our statute, Laws 19'21, ch. 38, provides for the revaluation of property 
fur purposes of taxation by the co~nmisrioners of a county, that their ac- 
tion be certified to and approved by the State Tax Commision, etr.. and 
specifies, in the varions sections. the dates "not later than which" thesc 
things shall be done: Hcld, the dates so fised are mandatory and not di- 
rectors. and the county commissioners are f m c f u s  of lc io  thereafter. 

2. Same-Elective Procedure. 
After the board of county commissioners have met within the time pre- 

scribed by statute, and have elected, upon in~estigation, LO make a hori- 
zontal cut in equalizing the value of property, and have certified the same 
to the State Tax Commission, nhich has been approved, etc., ch. 38, Laws 
1921, secs. 28(a) and ( b ) ,  they may not in lieu of there sections proceed 
under pec. 28ic). to increase the tax value of some of the towns and 
ton-nships, the remedy being electire a t  their former meeting, and it be- 
ing required by this sectlon that the n70rli shall be completed "not later 
than" 1 July, and reported "not later than 15 July" to the State Tax 
Commission, their attempt to do c;o in August was functzts o f l c ~ ~ ,  and 
their act mill be restrained. 

APPEAL by defendants from an order of Bond, J., 22 August, 
1921, continuing restraining order to the hearing, from FRAKKLIN. 

This is an action by J. R. Williams and others, taxpayers of 
Franklin County, to restrain the county commissioners of Franklin 
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from revaluation and raising the levy of taxes after the date pre- 
scribed by law. The restraining order was granted by 

(136) Devin, J., 2 August, 1921. The motion to dissolve the re- 
straining order was heard by Bond, J., in Raleigh on 22 

August, 1921. The motion was refused and the restraining order 
was continued to the final hearing. Appeal by defendants. 

W .  M.  Pearson for plaintiffs. 
W .  H .  Yarborough and B e n  T .  Holden for defendants. 

CLARK, C.J. The defendant board of commissioners of Franklin 
County, in accordance with the provisions of :Laws 1921, ch. 38, met 
on Tuesday after the first Monday in April, 1921, and after in- 
quiry and investigation as to the value of the real estate in said 
county, recommended the value be reduced by a horizontal reduction 
of 40 per cent, applicable to the whole county. Their recommendation 
was certified to the State Tax Coinmission under section 28(a) and 
approved by the State Tax Com~nissioner 15 June, 1921; was the 
same day certified to the defendant board of county commissioners. 
Thereafter on the second hlonday in July, 1921, the defendant 
county commissioners met as a board of equalization for the pur- 
pose of hearing complaints and equalizing values in the various 
localities. There being a number of complaints the commissioners, 
in order to ascertain more fully the values in the different localities, 
passed a resolution to inspect such parcels of yea1 estate in company 
with the various taxlisters or other freeholders residing in their re- 
spective townships, and after making such investigations the com- 
missioners on 26 July issued 904 notices to taxpayers in two town- 
ships in which they had made an increase of approximately a 
million and a half dollars in valuation to another township in 
which they had made an increase of $10.000, and to taxpayers in 
the three towns of Youngsville, Franklinton and Louisburg, in which 
there had also been increases in taxation, to show cause against the 
increase on 2 August; but no notices were sent out to any taxpayers 
in any other townships. There are ten townships in Franklin County. 
Why this discrimination does not appear. 

The ground upon which Devin. J. ,  grantec the restraining order 
and Bond, J., refused to dissolve the same and continued the re- 
straining order to the final hearing, and upon which this Court is 
asked to affirm rests chiefly, if not entirely upon the proposition that 
the county commissioners acted without authority in attempting 
to revalue the property in the parts of the comty above designated 
a t  a time when they were functus o.@cio. 

Laws 1921, ch. 38, sec. 28(a) ,  authorizes the board of county 
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commissioners on Tuesday after the first Monday in April, 1921, 
acting as a board of review, to make a horizontal reduction through- 
out the county if, in their judgment, they find tha t  the 
assessed value is in excess of the actual value. A t  such (137) 
meeting the board of commissioners made a horizontal cut 
of 40 per cent as above stated, which was certified to the State Tax 
Commission "not later than 20 April, 1921." and the State Tax 
Commission approved said horizontal reduction, and certified their 
approval to  the county comn~issioners "not later than 15 June," as 
the statute provided. This section further provides that this hori- 
zontal reduction "shall be the values a t  which t,he property shall be 
assessed for  taxation, unless and until the same have been changed 
and revised by the State Tax Commission, and certified to the 
board of county commissioners of such county, which shall be done 
not  later than 1 July, 1921." This was certified as above stated on 
15 June. 

Section 28(b) of said chapter 38 further provides tha t  the county 
commissioners shall have authority to hear specific complaints of 
over-valuation or under-valuation of any particular tracts of land 
if the complaint is made and the reassessment and reappraiseinent 
by the board was made during the month of May. This was not 
done during M a y  as to any of the property affected by the revalua- 
tion as to which this injunction is served. 

Said section 28(b) further provides tha t  the county commission- 
ers may appoint the county auditor or any resident freeholder of 
the county to investigate and report upon all such specific com- 
plaints and provides, "The county board of commissioners shall 
thereupon approve or revise such recommendations, and <hall not  
later than  15 July ,  1991, make report to the State Tax Coinmispion 
of the increases and reductions in the valuation of specific proper- 
ties made under authority of this section. 

Said chapter 38, sec. 28(c) provides tha t  if the board of cornmis- 
sioners a t  their regular meeting on first Monday in April. 1921, 
"shall be of the opinion that the valuation of real estate in such 
counties is so unequal as between the on7ners of real property in 
such county as to require more general revibion of assessments than 
is practicable to be made under provisions of subsection (a )  and 
(b) of this section" - that is, by horizontal reduction as via? made, 
and by specific complaint which should have been filed in May - 
"or the value of real property, as heretofore appraised in such 
county as a whole is in excess of the present actual value of such 
property, i t  may by resolution so find and order tha t  such revision 
be made. I n  the event that  such order is made, i t  shall be i n  lieu of 
the remedies provided in subsection ( a )  and ( b )  o f  this  section, and 
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the board of county commissioners shall appoint a board of review 
composed of three resident freeholders . . . who have general 
knowledge of the value of real estate in such county, and such board 
of review may appoint such number of assistants as in their judg- 
ment is necessary to complete such revision, not later than 1 ,July, 

1921." Then follows the manner in which they shou!d ex- 
(138) ecute their duties, which as above provided should be com- 

pleted "not later than 1 July, 1921." This section further 
provides: "A complete abstract of such revised assessment by town- 
ships, giving average value per acre, and value of town lots and 
the value as a whole shall be made to the board of county commis- 
sioners of such county, and to the State Tax Conlmission, "not later 
than 15 July, 1921," and shall be subject to the authority of the 
State Tax Commission, as the State Hoard of Equalization, so as to 
preserve a proper equalized value of real property in the several 
counties." 

Section 28(d) provides that '(the report of the board of county 
commissioners made pursuant to section 28(b) a'id the abstracts as 
reported by the board of review, under section 28(c) shall be the 
basis for the assessment of taxes, unless and until the same are 
changed by the tax commission on or before 1 September, 1921, and 
the said State Tax Commission shall, on or b1:fore 1 September, 
1921, certify down to the board of county commissioners of the 
several counties its findings and conclusions upon said report and 
abstracts." 

It will be seen by perusal of the above provisions of the statute 
that  section 28(a) authorized the county commissioners on the first 
Tuesday after the first Monday in April to make a horizontal re- 
duction of the valuation throughout the county and report the same 
to the State Tax Commission not  later than 20 April, 1921, and thar, 
said commission shall act upon said report, and  hat said values 
shall be the values assessed for taxation unlez,s changed by the 
State Tax Commission, who shall certify down their action not 
later than 1 July, 1921. The action of the county commissioners in 
making a 40 per cent reduction was approved and certified to de- 
fendants 15 June. 

Then section 28(b) provides that  during May specific complaints 
may be made as to the valuation of any particular tract of real 
estate, after the general equalization order provided for in the pre- 
ceding section shall have been made, and the board during the month 
of May may act upon such  complaint,^ and shall report any modifi- 
cations thereby made in the general order, and shall report such 
modifications "not later than 15 July" to the tax commission. 

Tha t  not having been done, the attempt of the board on 2 Au- 
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gust, 1921, to  make increases of over one and a half million dollars 
in the valuation for taxation of the property of 904 taxpayers in 
three townships and three towns was without authority of law, and 
the restraining order was properly granted by Devin, J., and the 
refusal to dissolve the same by Bond, J., must be affirmed. 

The defendants, however, contend that they acted under section 
28 (c) , which authorized the county commissioners vhen they "shall 
be of opinion tha t  the valuation of real estate in such 
county is so unequal as between the owners of real estate (139) 
in such county as to require a more general revision of 
assessments than is practicable to be made under the provisions of 
subsections (a)  and (b) of this section"--that is, by a general 
horizontal reduction and by specific complaints -they "may by 
resolution so find and order tha t  such revision be made. In  the 
event such order is made, i t  shall be i n  lieu of the remedies pro- 
vided in subsections (a )  and (b) of this section." It is therefore 
an  alternative remedy which the con~niissioners might have elected 
to adopt a t  their meeting on Tuesday after the first Monday in 
April. But  having adopted the other system of "horizontal reduction 
and specific con~plaints" they could not jn July proceed to act un- 
der subsection (c).  Even if they could do so, i t  woald be necessary 
for them to set aside their horizontal reduction of 40 per cent 8s 
to the entire county, though i t  had becn approved by the State Tax 
Commission, and then proceed under subsection (c) in lieu thereof. 

There is this further insuperable objection that if subsection (c) 
had becn chosen as the alternative to the "horizontal reduction and 
specific complaints," the Legislature p r o ~ i d e d  that proceedings there- 
under should be completed "not later than 1 July, 1921." 2nd tl l~lt  
the county coniniis~ioners should nmke their report of such revision 
under subsection (c) to the 'Fax Conimis-ion "not later than 15 
July, 1921," and that  body should certify down their action on or 
before 1 September, 1921. 

On Tuesday after the first Monday in -April the board of com- 
missioners had their election to proceed by a general horizontal re- 
duction and specific complaints, which they did, and which has 
been approved by the State Tax  Cornn~ission. 

Or, they might have chosen ther, to have proceeded under sub- 
section ( c ) ,  under which the work could be completed "not later 
than 1 July," and reported ' h o t  later than 1.5 July" to the Tax 
Commission, \ ~ h i c h  was practicable. 

They chose the first method. When becoming dissatisfied with 
that,  they attempted in August to proceed under subsection ( c ) ,  
they had no authority to set aside the horizontal reduction which 
had received the approval of the State Tax Commission, for they 
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were functus oficio, and i t  was too late, because the statute was 
specific tha t  the revision should be complete "not later than 1 July," 
and reported to the State Tax Commission "not later than 15 July." 

There are some circumstances under which a requirement that  a 
certain act shall be done on a date named may be treated as di- 
rectory, but that is not possible when the s tat~. te  conferring a power 
provides that i t  shall be performed "not later than" the time speci- 
fied. 

The order appealed from is 
Affirmed. 

Cited: Spiers v. Davenport, 263 N.C. 59. 

(140) 
DRAINAGE CORlMISSIONERS OF MATTBMUSKEET DISTRICT, Ia HYDE 

COUNTY, V. THOMAS D. DAVIS, SHERIFF. 

(Filed 5 October, 1921.) 

1. Drainage Districts-Maintenance--Assessments--Sheriff Commissions 
-Statutes. 

Under the provisions of the statute creating lhe hlattamuskeet Drain- 
age District, ch. 442, Lams 1909 ( C  S. 5350), the control thereof, after 
its completion, is continued in the board of drainage commissioners for 
the purpose of its maintenance, and authority is given it  to levy assess- 
ments therefor on the lands benefited in the same manner and in the same 
proportion as the "original assessments" were made, and collected by the 
same officers as those by whom the State and county taxes are collected: 
Held,  the term "original assessments" refers to those made for construc- 
tion work or bonds issued therefor, and the assessments for maintenance 
should be collected by the sheriff of the county for the purpose of main- 
tenance, as  taxes for general county purposes are to be collected by him. 

2. Same-Compensation Implied. 
The policy of our State is to give just compemation for services ren- 

dered by its agencies, and while it is within the power of the Legislature 
to impose further duties upon its sheriffs or tax collectors without increased 
compensation, in this case the right to commissior~s upon the collection of 
assessments for the maintenance of a drainage dilstrict, where there is no 
express provision to this effect, is implied from the language of the statute 
when construed as a whole. 

3. Same--Taxation. 
By ch. 67, Laws 1911, certain sections of the general drainage act of 

ch. 442, Laws 1909, were repealed, and certain other sections substituted, 
leaving in force section 29 of the latter act, provilling for the continuance 
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of a drainage district established thereunder, under a board of commis- 
sioners, for maintenance, with authority to levy assessments for that pur- 
pose to be collected by the sheriff or tax collector of the connty: Held. 
Rer. 5245 (now C.S. 5243), under the title of sheriffs and tau collectors, 
allowing them a commission of 3 per cent on "assessments collectecl." re- 
fers on17 to taxes collected for general gorernmental purpoues, and not t o  
assessments in drainage districts imposed for the special benefits to the 
lands therein, and commissions on assesuments for maintenance are limited 
to 2 per cent by Laws 1909; and this construction is not affected by the 
repeal of see. 36, Laws 1909, by ch. 1.52, sec. 2, Lans 1917. 

4. Same-Governnient-Political Subdivisions. 
A drainage district is not a political division of the State, and assess- 

ments to be levied for their maintenance diflers from a tax to be lerieil 
and collected for State, county, township, and school districts. "and other 
purposes whatqoe~er," such other purptses being construed as meaning 
taxes collected for purposes of general gorerilment, and do extend to 
drainage assessments. Rev. 5245 (C.S. 8042). 

5. Drainage Districts-Governmenb-Taxation-n-lssess~nenis. 
Asseusnlents mad? for the maintenance of a drainage district, incor- 

porated under the 1)rorisions of the qtatute, nre not "taues," though they 
may be so incorrectly denominated therein: beinq only asseqsments made 
for the sr~ecial benefits to the land ~zithin the districc and not iml~osed 
for the purpose of general revenue. 

6. Statutes-Interpretation-Courts-LegislatGeneral Assembly. 
The bringing forward of sec. 13, ch. 67. Laws 1911, in C.S. 3369, pro- 

viding that 2 per cent shall be allowed sheriffs "for collecting the drain- 
age assessments as hereinbefore prescribed," is a legislative construction 
of section 13 of the prior law, and was intended to restrict the compensa- 
tion of the sheriff to 2 per cent of the amolmt of the assessments in drain- 
age districts collected by him, and not to allow him n commission of 3 
per cent as in case of taxes collected for general governmental purposes. 

7. Same. 
While the interpretation of a statute is x judicial function, a legislative 

construction may be considered by the courts, though it  is not binding on 
this. 

8. Same. 
Where an act applies indiscriminately the terms "tax" and "assess- 

ment" to the assessment imposed for maintenance of a drainage district 
for the special benefit of the lands therein, the Court will construe the 
rrord "tax" as "assessment," the word "tax" having eridently been used 
inadrertently . 

9. Statutes-Interpretation-In Pari Materia-Drainage Districts-Sher. 
iff's Commissions. 

The relevant sections of the various statutes upon the subject of the 
collection of assesmeats on lands in drainage districts by sheriffs and tax 
collectors, and their compensation therefor, being in  pal< materia, should 
be construed together by the courts in ascertaining the legislative intent. 



150 I N  T H E  SUPREME COURT. [I82 

APPEAL from Bond, J., a t  chambers, July 2, 1921, from 
(141) HYDE. 

This is a controversy between the Board of Drainage 
Commissioners of Mattamuskeet District in Hyde County, and 
Thos. D. Davis, sheriff of said county, submi1,ted without action 
upon agreed facts. I t  is admitted that plaintiff its a duly constituted 
drainage corporation and that  defendant was sheriff of Hyde County 
during the years 1917, 1918, and 1919. and charged with the duty 
of collecting assessments for construction and xi intenance of the 
drainage system levied in said drainage district. No controversy 
exists as to compensation for collecting assessments levied for pay- 
ment of bonds issued for construction work, but i t  arises only with 
respect to commissions on the assessments levied :innually for naain- 
tenance. 

B y  chapter 509, Laws 1909, the State Board of Education, by 
virtue of its ownership of XIattamuskeet Lake and other lands near 

it, was authorized to join in the petition to establish the 
(142) drainage district, the corporate name of which was "Board 

of Drainage Commissioners of Mattamuskeet Lake" (sec. 
3 ) .  The Board of Education did join in the petition (Carter v. 
Comrs., 156 N.C. 183)) and subsequently sold to the Southern Land 
Reclamation Co. (Carter v. Comrs., supra; Caravan v. Comrs., 161 
N.C. 100; Gibbs v. Comrs., 175 K.C. 5 ;  X a n n  v. Mann, 176 N.C. 
353.) 

The drainage district has issued bonds and levied assessments to 
maintain the district. No question is presented as to the legality of 
the bond issues or the maintenance sssessments. The defendant be- 
ing the sheriff and tax collector of Hyde County, whose compensa- 
tion is not fixed by salary, collected all these :issessments for the 
years 1917, 1918, and 1919; gave bond for their :ollection; has paid 
the same to the treasurer of the county; his s.ccounts have been 
audited; and for his services and responsibility Ee retained, and his 
act in this respect was approved by the court below, the coinmissions 
fixed by law, as he contends. It is admitted in paragraph 3 of the 
facts agreed that  the defendant, as sheriff, collected the maintenance 
assessments and accounted for the same, less his commissions. It 
is to recover these retained commissions tha t  thiv action is brought. 
The contention of the plaintiff is tha t  "no provision is specifically 
made for any compensation or commission to the sheriff for the 
collection of maintenance assessments, and that, defendant is not 
entitled to  any commission on this rnaintenance fund." The power 
to make the assessments is not denied, the obligation resting upon 
the sheriff to collect is not denied; nor is i t  denicld that the sheriff's 
failure to collect would subject him to liability. The specific and 



N.C.] FALL T E R M ,  1921. 151 

only question involved here and for the Court's consideration ib: 
Was the sheriff of Hyde County entitled to receive comn~issions on 
collections of assessnlents levied exclusively for maintenance pur- 
poses by the commissioners of said drainage district for the year.. 
1917, 1918, and 1919, and if any, then what commissions? The 
sheriff has collected and paid to the treasurer of the county these 
maintenance assessments, less his commission. The plaintiffs insist 
tha t  the sheriff is obliged to make these collections without com- 
pensation and is suing to recover the comn~issions unlnwfully re- 
tained by the sheriff. 

The plaintiff board of colnmissioners contends that he was not 
entitled to such commissions. The defendant qheriff contends that 
he was entitled to 5 per cent commissions. The court below held with 
defendant and gave judgment accordingly. Plaintiffs excepted and 
appealed. 

Spencer & Spencer, Small, MacLean, Bragnu! R: Rodrnan for 
plaintiffs. 

dIann & Mnnn, and ;llanning. Rickett & Ferguson for defend- 
ants. 

WALKER, J., after stating the material facts: The 
Riattamuskeet Drainage District was created and organ- (143) 
ized under chapter 442, Laws of 1909. The provisions of 
chapter 509, Laws of 1909, are not material here. After the com- 
pletion of the improvement, i t  came under control of the board of 
drainage commissioners, upon whom was expressly imposed the 
duty to keep i t  in good repair, for which purpose the commissioners 
mere authorized to ('levy an assessment on the lands benefited in the 
same manner and in the same proportion as the original assessments 
were made." Laws of 1909, ch. 442, sec. 29; C.S. 5350. 

It will be noted tha t  in the General Drainage Act of 1909, ch. 
442, the first section which authorizes an assessment to provide 
funds for any work in the district is section 29, giving the power to 
levy assessments for maintenance, "in the r;ame manner and in the 
same proportion as the original assessments were made." I t  is clear 
t h a t  the expression "original assessments" refers to those made for 
construction work, or to pay bonds issued for construction work, as 
provided for in sections 31, 32, 34 of ch. 442, Act 1909. These sec- 
tions provide for collection of assessments for construction work 
"by the same officers as  those by whom the State and countv taxes 
are collected." Laws of 1909, ch. 442, see. 34. The legislative Act 
of 1909 is silent on the subject of compensation to the sheriff or tax 
collector charged with the duty of collecting these assessments. 
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That  the Legislature could impose the duty to collect this fund 
upon the sheriffs and tax collectors without permitting them to 
charge a commission thereon, seems to have been settled. Comrs. v. 
Stedman, 141 N.C. 448; Fortune v. Comrs., 140 N.C. 322. It is evi- 
dent that  in the legislative mind was the purpose and intent that  
this beneficient law designed to reclaim vast areas of naturally fer- 
tile lands for the uses of mankind, and to promot: the health of the 
people, should be economically administered, and that  the amount 
to be raised by assessments should be available for the public bene- 
fit planned and contemplated, without diminution by incidental ex- 
penses in payment of commissions t c  existing or future officeholders, 
for whom already was provided compensation sufficient to  allure. 
The law being written as recited, sheriffs and lax collectors were 
without express authority to have deducted any commissions from 
these assessments, but in the act can be found clearly implied au- 
thority to this effect. The Legislature of 1911 amended the General 
Drainage Act of 1909. Laws 1911, ch. 67. The Act of 1911 does not 
change section 29 of chapter 442, Act of 1909, hut does strike out 
sections 31, 32, 33, and 34 of the Act, of 1909, and insert new sec- 
tions in lieu thereof. Acts 1911, ch. 67, secs. 8, 9, 10, 11, and 12. 
These new sections provide for the collection of assessments far 
construction, or the payment of principal and interest on construc- 

tion bonds issued, and direct that  these assessments "shall 
(144) be collected by the same officer and in the same manner as 

State and county taxes are collected." Acts 1911, ch. 67, 
secs. 8 and 11. 

Next in order comes section 13 of thc Act of 1911 for the first 
time making express provision for any commision or fee, as fol- 
lows: "Sec. 13. That  the fee allowed the sheriff or other county tax 
collector for collecting the drainage tax as prmcribed in section 
thirty-four of chapter four hundred and forty-two of the Public 
1,aws of one thousand nine hundred and nine shall be two per cent 
of the amount collected, and the fee allowed the county treasurer 
for disbursing the revenue obtained from the sale of the drainage 
bonds shall be one per cent of the amount disbursed: Provided, no 
fee shall be allowed the sheriff or other county tax collector or county 
treasurer for collecting or receiving the revenue obtained from the 
saIe of the bonds provided for in section thirty-four of chapter four 
hundred and forty-two of the Public Laws of one thousand nine 
hundred and nine, nor for di~bursing the revenuo raised for paying 
off the said bonds: Provided, further, that  in those counties where 
the sheriff or tax collector and treasurer are on a salary basis, no 
fees whatever shall be allowed for collecting or disbursing the funds 
of the drainage district." 
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The plaintiffs contend, and we think properly so, tha t  the enact- 
ment of the law of 1911 (sec. 13, ch. 67) leads to the conclusion that  
it was the legislative intent that  no longer, if before it had been re- 
lied on, should there be any warrant for the contention tha t  the 
provisions of section 5245 of the Revisal of 1905 (now sec. 8042 of 
Consolidated Statutes) applied to drainage assessments, entitling 
sheriffs or tax collectors to 5 per cent commissions on ~ssessrnents 
collected, but tha t  the compensation to be paid for collection and 
disbursement should be limited to tha t  prescribed in the Act of 
1911, to wit: T h a t  for collecting the larger assessments required for 
construction work, the sheriff should receive t v o  (2) per cent of the 
amount collected, and that  for disbursing the proceeds of a bond 
sale the treasurer should receive a con~mission of one (1) per cent,. 
R u t  we consider the inference as clear, that  it was the legislative 
intent that  for collecting the small annual assessments for main- 
tenance there should be commissions allowed, though not as much 
as  five (5) per cent. But  more of this hereafter. The judgment ren- 
dered decrees that  defendant Davis, as tax collector for Hyde 
County, is entitled "out of the funds collected by him (from assess- 
ments) for maintenance of the said drainage district, the qame com- 
pensation provided by law for collection of 'state, township, school 
districts or other purposes whatsoever,' " making express reference 
to section 5345, Revisal of 1905. Upon what theory can this judg- 
ment be wholly sustained? 

Section 5245 of the Revisal (now sec. 8042 of Consoli- 
dated Statutes) was a part  of the chapter of the Revisal (145) 
of 1905 dealing with taxes. This provision is brought for- 
ward in Consolidated Statutes of North Carolina under chapter en- 
titled "Taxation." The language of section 5245 of the Revisal of 
1905 referred to in the judgment is "That the sheriffs and tax col- 
lectors shall receive 5 per cent on all taxes, licenses and privilege.; 
collected by them for State, county, townchip, school district, or 
other purposes whatsoe~er," as already qtated. Prior to 1905 the 
commissions allowed to sheriffs for collecting county taxes were fixed 
a t  the same per cent as  for the collection of public taxes payable to 
the Treasurer of the State. Code of 1885, sec. 723. The cominisaions 
deductible in settlement of State taxes were 5 per cent on the 
amount collected. Acts 1903, ch. 251, sec. 92. I n  1904 a controversy 
arose in Iredell County as to whether the sheriff was entitled to 
commissions on the school tax collected. Board of Commissioners, 
137 N.C. 63. 

The Legislature of 1905 thereafter wrote into the law the lan- 
guage, "That the sheriffs and tax collectors shall receive 5 per cent 
on all taxes, licenses and privileges collected by them for State, 
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county, township, school district, or other purposes whatsoever." 
Acts 1905, ch. 590, sec. 91; Acts 1907, ch. 255, sec. 91; Revisal of 
1905, sec. 5345; C.S., ch. 131, sec. 8042. But drainage districts, such 
as this one, are not political subdivisions of the State as is a county 
or township; neither are they special tax districts as are the school 
districts. These assessments are not "taxes, licenses or privileges," 
even though they be so styled by the Legislature itself. They are 
local assessments "and made with reference to special benefits de- 
rived from the property assessed for the expmditures, while taxes 
are public burdens, imposed as burdens for tEe purpose of genernl 
revenue." Shuford v. Comrs., 86 N.C. 562; Sanderlin v. Luken, 152 
N.C. 738; Comrs. v.  Webb, 160 N.C. 594. By the very language and 
provisions of the act under which these assessments may be levied, 
they are subordinate, as liens, to the lien of taxes. ilcts of 1911, ch. 
67, sec. 12. Can it be seriously contended that  by that act the Legis- 
lature of 1905 had in contemplation the collection of these assess- 
ments for maintenance of drainage canals, which were unknown in 
their present form in North Carolina until 1909? Only upon that  
theory can the inference be drawn that this general act of 1905 ex- 
tends so far. 

I t  is the rational view that we must look to the Acts of 1909 and 
1911, which relate to these drainage districts, and which expressly 
or impliedly specify the compensation of sherif's and treasurers, to 
ascertain the legislative intent. We think that  they, when taken to- 
gether and so construed, provide that  comn~issions shall be deducted 
for collection of maintenance assessments a t  the rate of two per 
cent - not five. 

I n  this respect the case a t  bar differs from the case of 
(146) Board v. Comrs,, supra, in that in the latter case nowhere 

was any express provision for any compensation to the sheriff 
for collecting the school tax. 

The defendant contends, and we think this is his main reliance, 
that  the general statute allowing the sheriff commissions for col- 
lecting taxes provides in the Revisal of 1905, sec. 5245: "The sheriff 
2nd tax collectors shall receive five per cent on all taxes, licenses 
and privileges collected by them for State, coun:y, township, school 
district, or other purposes whatsoever, up to fifty thousand dollars, 
and upon all such sums so collected by him in exc3ess thereof he shall 
receive two and one-half per cent commissions. ' This provision is 
repeated in section 101, chapter 234, Laws of 1917, and in section 
101, chapter 92, Laws of 1919 (sec. 8042 C.S.). The primary pur- 
pose of these sections was to fix the sheriff's commissions for col- 
lecting taxes, in the strict and technical sense of that  word. Comrs. 
v. Stedman, 141 N.C. 448. Defendant contends that there is no pro- 
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vision of t,he drainage acts which forbids the application of this 
general provision. It will be noted tha t  the phraseology is sonie- 
what comprehensive - "all taxes collected for State, county, school 
district or other purposes zchatsoever." (Italics ours.) But this view 
drawn therefrom does not con~mend itself to our favorable consid- 
eration. As we have shown, these collections were not of taxes, but 
of assessnzents proper. The distinction between the two is plainly 
marked bv the law. V7hile in the two acts of 1909 and 1911 the 
words L(asses~nlents" and "taxes" are indifferently used, they both 
were manifestly intended to describe thc sarne thing, namely, the 
sums inlposed upon the lands receiving benefits from the drainage 
for the purpose of paying the costs and expenbes thereof, and in no 
proper sense are they "taxes," that  word having a well-defined and 
perfectly well-understood meaning, being levies made, not for spe- 
cial benefits accruing to the particular owner of land, or to the land 
itself, but for defraying the costs and expenses of government, be- 
ing, strictly speaking, public burdens. The statute to which defend- 
an t  refers, and which allows five per cent on taxes collected, is to 
be found only under the general title of Taxes and the Collection of 
Them, or under Revenue. The argurnent based upon these consid- 
erations is, therefore, entirely inadmissible, and we must look to 
the drainage acts for light upon the subject, and be governed by 
their provisions. Section 36 of the Act of 1909, if i t  had been re- 
tained, would have settled the question easily and most satisfactorily, 
but i t  was repealed by the Act of 1917, ch. 152, sec. 2, though we do 
not think i t  was intended to be repealed so far as the compensation 
of officers and employees of the drainage comn~ission were concerned, 
but only in other respects, and tha t  a repeal of the provision of that  
section, tha t  officers and others performing service where compen- 
sation is not specially provided for, shall receive pay there- 
for for their work as in other like cases, was inadvertently (147) 
included in the repealing section of the later law. But  we 
will tfreat i t  as wholly repealed by the Act of 1917, and even, in 
that  view, there is plenty left to show an intent of the Legislature 
to make an allowance to the ~heriff for the collection of as~essments 
for maintenance, and that the same should be the percentage allowed 
in cace of assessments for construction, under section 34 of the Act 
of 1909, as that is the closest analogy, the two serriccs being clearly 
of a like kind, and not only that ,  but of the same kind, or, in other 
words, identical. As we have said, these assessments for maintenance, 
it is true, are sometimes called "drainage taxes," but this is a mis- 
vomer merely, for drainage assessments were clearly in the mind 
m d  contemplation of the Legislature, and sometimes they are so 
properly designated in the two acts. We cannot adopt defendant's 
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construction of Revisal of 1905, sec. 5345, which provides that  sheriffs 
and tax collectors shall receive five (5) per cent on all taxes, li- 
censes and privileges collected by them for State, county, township, 
school districts, or other purposes u~hutsoever (italics ours). The ex- 
pression "or other purposes whatsoever" refers to taxes of a like 
kind, or public taxes proper, and not to these assessments. That  sec- 
tion of the Revisal (5345) is to  be found in chapter 110, entitled 
"Revenue," which refers to the revenue received from taxation for 
public purposes. 

We are led to conclude that  the sheriff is entitled to  some com- 
missions on the collection of drainage assessnlentrj by the considera- 
tion of the established policy of this State prevailing for many years, 
which is that officers and other persons rendering services to the 
State in any official, or even unofficial, capacity have been uni- 
formly paid for such services. either by salary, fees or in some other 
form, and the State has not required that  such services be rendered 
gratuitously, but has acted upon the just principle that  not only is 
the laborer worthy of his hire, but that he should be paid a just 
compensation for his work. The sheriff is required to give bond for 
the collection and safe custody of funds derived from these assess- 
ments, and to make prompt settlement for the same. He performs 
the same work as he did in the collection of organization or con- 
struction assessments, and the statute provides (Act of 1909) that 
those overdue shall be collected and disbursed in the same manner, 
and bv the same officers. as the State and countv taxes. Section 29 
of that  act continues the control of the drainag; commissioners for 
maintenance and repairs and authorizes the levy of an assessment 
for such purposes in the same manner and in the same proportion as 
the original assessments were made. It may be that  in certain very 
exceptional cases the statutes do not provide specifically for com- 
pensation to an officer for particular services rendered, and too be- 

cause, as contended by plaintiff; his salary, if one is re- 
1148) ceived, or his fees, or the pay for his o t lm  work, may have 

been regarded as quite sufficient compensation for the per- 
formance of all his official duties, but such cases if they exist, are 
rare, and do not embody the general and uniform rule, but, as ex- 
ceptions, they tend to prove it, Then again, seci,ion 13 of chapter 
67, Laws of 1911, is brought forward as section 5369 of the Consoli- 
dated Statutes which provides that  two per ceni; shall be allowed 
the sheriffs, "for collecting the drainage assessments as herein- 
before prescribed," and i t  refers not only to the assessments for 
construction, but to those for maintenance, and is a legislatire con- - 
struction of the drainage statutes as to the coinpensation of the 
sheriff. We are not bound by a legislative construction, as interpre- 
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tation of a statute is a judicial function and for the Court alone, 
but i t  can be called in aid by us and considered with the other facts. 
Gill v. Comrs., 160 N.C. 176; Abernathy v. Comrs., 169 N.C. 631; 
Hannah v. Comrs., 176 N.C. 395. 

This brings us to consider an important, and exceedingly rele- 
vant, passage in the plaintiff's brief, which appears to be in har- 
mony with our view, though not a full concession of i t ,  and which 
is stated alternatively therein to his first contention, and i t  is that  
the sheriff may be entitled to compensation a t  the rate of two per 
cent, though rejecting, as we do, the defendant's view, that  these 
assessments are '(taxes," which they are not in any proper sense, 
and entitle him to five per cent on the amount collected. 

In  his brief the plaintiff says substantially, and this is the pas- 
sage to which we have referred, that in no event could the defendant 
have been entitled to a commission of more than two per cent, but 
ii the Court should be of opinion that  i t  was not intended by the 
Legislature to impose the duty of collecting these assesments for 
maintenance without providing compensation to the sherlffs and tax 
collectors, then the only reasonable theory is that  the provisions of 
chapter 67, sec. 13, of the Laws of 1911, contemplated that  but two 
per cent should be charged upon any drainage district fund collectcd, 
as well the maintenance assessments as the construction or bond 
assessments. This for the reason that  the Acts of 1909 and 1911 pro- 
vide that  maintenance assessments shall be levied in the same man- 
ner and in the same proportion as original assessments were made, 
and while not so expressly provided, the inference is essential that 
they were to be collected by the same officers, and every provision 
for the collection of these original assessnlents requires that  i t  be 
done by the sheriffs and tax collectors. This view that  the two per 
cent only can be collected is supported by the fact that  the -4ct of 
1909, and the Act of 1911 nowhere make any distinction between 
the maintenance assessments and original assessments; and the 
theory finds further support in the fact that in bringing 
forward this section 13 of chapter 67, Laws 1911, the Leg- (149) 
islature of 1919, in Consolidated Statutes. sec. 5369, con- 
strues these fees of two per cent to sheriffs and tax collectors to be 
"for collecting the drainage assessments as hereinbefore prescribed," 
which includes the maintenance assessment for which provision is 
made in Consolidated Statutes, sec. 5349 preceding. We concur in 
this view of the plaintiff, as the alternative to plaintiff's contention 
in the first part of its brief, and in its arguments here, which first 
contention we must reject. 

We believe that  this is the correct solution of the question, as 
the sheriff's commissions, raised in the case, ns that question is stated 
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by both of the parties (though its correctness is not admitted), and 
we accordingly adopt it. This view has the merit of being a fair and 
just one, and best accords with the intent of thc Legislature in all 
the enactments upon the subject, when they are considered together, 
as they should be, being in pari materia. 

This case was argued with Drainage Comrs. v. Credle, and Same 
v. Brinn, a t  this term, but as the latter involve different questions, 
they will be discussed and decided in separate opinions, being es- 
sentially different cases. 

The judgment will be modified by inserting two per cent in the 
judgment for five per cent as provided therein, and as thus modified 
i t  is affirmed. 

Plaintiff will pay two-fifths and the defendant three-fifths of 
the costs in this Court. 

Modified and affirmed. 

Cited: Hill v. Stansbury, 223 N.C. 195; I n  re Application For 
Reassignment, 246 N.C. 420. 

SMITH-COCRTNET COMPANY 7. BOARD OF ROAl) CONJIISSIOSERS 
OF HERTFORD COUNTY A X D  J. 11. ELT ET AL., CONSTITUTIXG THE SAID 
B o r n .  

(Filed 5 October, 1921.) 

Parties-Courts-Pleadings--.Constitutional Law--Contracts. 
Where a township road district has been reincorporated by statute, and 

included in a newly formed county road district, with a decrease in the 
taxes formerly allowed to be levied to such an extent as to be insufficient 
to meet the contract obligations already incurred by the former district 
to several creditors. and one of them seeks by mandam~bs to compel the 
collection of the taxes formerly authorized to be levied by the township 
district, the same to be applied to the payment of hiri debt alone, and not 
to be pro rated among them all: Semble, the effect of the later act was 
to impair the obligation of a contract, prohibited by section 10, clause 1. 
drticle I. of the Constitution of the United States; but the case will be 
remanded for making all like creditors parties, so that they may be bound 
by the final judgment, as  they are interested therein, and with such 
amendments to the pleadings as the trial judge may deem proper to be 
allowed. 

CLARK, C.J., by opinion, concurring in result. 

APPEAL by  defendant,^ from Calvert, J., August Term, 
(150) 1921, of HERTFORD. 

Lloyd J. Lawrence for plaintiff. 
W. D. Boone for defendants. 
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WALKER, J. This action was brought to compel the defendants, 
by a writ of mandamus, to levy the necessary tax to pay a debt to 
plaintiff of four hundred dollars, contracted and due by the former 
board of road supervisors of 31urfreesboro Township for machinery, 
tools and equipment to be used, and which were used, by the board 
in the construction and improvement of the public roads of the said 
township, the board of road supervisors being authorized by stat- 
ute (Public Laws of 1913, ch. 562) to contract the debt so due to 
the plaintiff. It is alleged in the case, and appears therefrom to be 
t,he fact, tha t  there are claims of other parties due to them and 
contracted for the same purpose as was the claim of the plaintifi, 
the total of all the claims amounting to $11,000 or about that 
nmount. It is further alleged that a t  the time of contracting the 
said debts the statute permitted a levy of taxes a t  the rate of 
fifty cents on $100 worth of property, and $1.50 on the poll, the 
original rate being thirty cents on the $100 TI-orth of property and 
ninety cents on the poll, which by the Laws of 1919 was increased to 
fifty cents on the $100 worth of property and $1.50 on the poll, so 
tha t  a t  the time the debt of plaintiff and those debts of the other 
creditors similarly situated were contracted, the limitation to the 
levy of taxes for the payment of the same was as above set forth, 
tha t  is, fifty cents on the $100 worth of property and $1.50 on the 
poll. By  an act passed 3 March, 1921, the Legislat,ure abolished the 
township system for constructing and improving the roads of the 
county, and substituted the county system, thereby forming one en- 
tire unit of the county, and placing the control and supervision of the 
public roads in a county road commission, and fixed the tax limit for 
road purposes (construction and maintenance) a t  twenty-five cents 
on the $100 worth of property and seventy-five cents on the poll; and 
by section 26 of said act the Legislature authorized a special and 
additional tax not exceeding ten cents on the $100 worth of property 
and thirty cents on the poll in Xlurfreesboro Township to discharge 
the existing indebtedness. 

The plaintiff contends that  this reduction of the rate of 
taxation, from fifty cents on the $100 worth of property (151) 
and $1.50 on the poll, to twenty-five cents on the $100 
worth of property and seventy-fire cents on the poll, and of the 
special tax to ten cents on the $100 worth of property and thirty 
cents on the poll, impairs the obligation of the contract made with 
the township prior to the date of the reduction, and is, therefore, in 
~ i o l a t i o n  of the Constitution of the United States forbidding the 
passage of a law by any of the States impairing the obligation of a 
contract (U. S. Const., Art. I, sec. 10, cl. 1) ; that as the later stat- 
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utes withdraw the means of fully enforcing the payment of the debt 
due to the plaintiff, i t  follows that  the obligation to pay all of the 
debt, or to fully perform the contract in that  respect, is impaired, 
a t  least, to that  extent. While we will not enter upon a full or elab- 
orate discussion of the constitutional question raised here, but leave 
it  for the hearing on the merits if the case comes back to us, we may 
refer, a t  this time, to a few of the many cases decided by the Fed- 
eral Supreme Court, which is the one of last resort upon this phase 
of the matter in controversy. It has been held by that  Court that  a 
legislature may, a t  any time, restrict or revoke a t  its pleasure any 
of the powers of a municipal corporation, including, among others, 
that  of taxation, provided its action in that  ~espec t  shall not operate 
directly upon the contracts of the corporation, 30 as to impair their 
obligation by abrogating or lessening the means of their enforce- 
ment. Legislation producing this latter result directly by operating 
upon those means, is prohibited by the Constitution, and must be 
disregarded. The prohibition of the Constitution against the passage 
of laws impairing the obligation of contracts applies to the contracts 
of the State, and to those of its agent acting under its authority, as 
well as to contracts between individuals. The courts, treating as  
void the legislation abrogating or restricting the power of taxation 
delegated to a municipality, upon the faith of .which contracts were 
made with it, and upon the continuance of which alone they can be 
enforced, can proceed and by mandamus compel, a t  the instance of 
parties interested, the exercise of that  power, a,s if no such legisla- 
tion had ever been attempted. The Louisiana Act of March 6, 1876, 
was held t,o be invalid s o  far as i t  limited t,he power which the city 
of New Orleans possessed, when the bonds were issued upon which 
the judgment in that  action was recovered, to levy a tax for their 
payment. I n  re Wolf v. Mayor, etc., of New Clrleans, 13 Otto (103 
U. S.) ,  358 (26 L. Ed. 395).  Where a municipal corporation is dis- 
solved and a new corporation is created, composed of substantially 
the same community, including substantially the same taxable prop- 
erty, within reduced territorial limits organized for the same general 
purposes and holding, by transfer, without consideration, the public 

property of the former, i t  is the successor of the old cor- 
(152) poration and is liable for it,s debts. The obligations of mu- 

nicipal corporations, upon bonds duly issued by them, are 
secured by all the guarantees which protect the engagements of pri- 
vate individuals. Any legislative enactment which withdraws or 
limits the remedies for the enforcement of obligations assumed by a 
municipal corporation, where no sul~stantial equivalent is provided, 
is forbidden by the Constitution of t'he IJnited States. Port of Mo- 
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bile v. Watson, S.C. Rep. Ed. (116 U. S.) ,  289 (29 L. Ed. 620). Dis- 
incorporation of a municipality by legal proceedings does not void 
its legally subsisting contracts, but on the reincorporation of the 
same inhabitants, and of a territory including street improvements 
for which bonds were given, the obligation to pay them devolves 
upon the new corporation. -4 statute making a vote of taxpaying 
voters necessary to the assumption of a new municipality of a debt 
of its predecessor, which has been abolished, is an unconstitutional 
attempt to impair the obligation of the contract, if liability existed 
without such vote before the statute. Shapleigh v. Sun Angelo, 167 
U.S. 646 (42 L. Ed. 310). Mandamus to compel the county author- 
ities through whom taxes are assessed and collected to levy a tax to 
pay a judgment on township bonds cannot be denied on the theory 
that, because the Legislature of the State might, under its constitu- 
tion, have vested in the township authorities the power to assess and 
collect taxes for corporate purposes, i t  could not vest such power in 
county officers. The exercise by a State of its right to alter or de- 
stroy its municipal corporations is ineffectual to impair the obliga- 
tion of municipal contracts. County auditors and treasurers, who 
are the instruments employed by the State Legislature to assess and 
collect taxes, may be compelled by mandamus to levy a tax to pay a 
judgment on township bonds, although the corporate existence of 
the township has been abolished by the State Constitution, and its 
corporate agents removed. iMandamus to compel both county audi- 
tors and county treasurers to levy a tax to pay a judgment on town- 
ship bonds is not a suit against the State, within the inhibition of 
the Federal Constitution, because such officers have been forbidden 
by the State Legislature to  exercise any such power. Graham v. 
Folsom, 220 U.S. 248 (50 L. Ed. 464). The levy and collection of 
taxes by the city of New Orleans to satisfy outstanding indebted- 
ness of the metropolitan police board, contracted on the faith of the 
exercise of the taxing power for its payment, do not exhaust the 
city's power in the premises, where the city has applied the taxes 
to other purposes, and has failed to turn them over, upon demand, 
to the board of its representative. The receiver of the metropolitan 
police board in the State of Louisiana, as representative of the in- 
terested creditors, is unconstitutionally deprived of the right of tax- 
ation by the city of New Orleans for the payment of their 
claims, which right existed before the enactment of Louis- (153) 
iana Acts 1870, No. 5, by the provisions of that act under 
which the payment of the judgment recovered by such receiver. 
against the city upon outstanding indebtedness of the board, con- 
tracted on the faith of the exercise of the city's power to levy taxes 
for its payment, may be indefinitely postponed until such time as 
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the city is  ready and willing to make such payinent. State of Lou- 
isiana v. Mayor, 215 U.S. 170 (54 L. Ed. 144). 

The cases above cited will show the varying ohases in which this 
question as  to the impairment of the obligation of contracts has been 
presented, and will be of service in the further consideration of this 
case. The merger of an  existing municipal corporation, owing debts, 
in another, or the abolishment of a municipal corporation owing 
debts and the legal effect upon its existing ~ o n t ~ ~ a c t s ,  was presented 
and decided in Broadfoot v. Fayetteville, 124 K.C. 478; C. A'. v. 
Memphis, 97 U.S. 284; Mt.  Pleasant v. Buckwith, 100 U.S. 514. The 
debts of a municipal corporation are not extinguished by a repeal 
of its charter as is demonstrated by Broadfoot's case, supra, and the 
several cases cited therein, among which we especially refer to 
ilferriweather v. Garrett, 102 U.S. 472; O'Connor v. Memphis, 6 
Lea 730; Wolf v. Xew Orleans, supra; Mobile v. Watson, supra; 
Amy v. Selma, 77 Ala. 103. It was said in Port  of Mobile v. Wat- 
son, supra, tha t  "the remedies for the enforcement of such obliga- 
tions assumed by a municipal corporation, which existed when the 
contract was made, must be left unimpaired by the Legislature, or 
if they are changed a substantial equivalent must be provided. 
Where the resource for the payment of the bonds of a municipal 
corporation is the power of taxation existing wlien the bonds were 
issued, any law which withdraws or limits the taxing power and 
leaves no adequate means for the payment of the bonds is forbidden 
by the Constitution of the United States, and is null and void." I'on 
Hoffman v. Quincy, 4 Wallace (71 U.S.) 535; Edwards v. Kearzey, 
96 U.S. 595; Ralls County Court v. Ii'. S., and Louiszana v. Pilsbury, 
105 U.S. 733, 278 (26 L. Ed. 1220, 1090) ; Louisiana v. i2fayor, 109 
U.S. 285 (28 L. Ed. 936) ; Conzrs. v.  Rather, 48 Ala. 433; Edwards 
v. Williamson, 70 Ala. 145, and Slaughter v. Mobile County, 73 Ala. 
134. 

The proposition we have somewhat discussed received strong sup- 
port and striking illustration in Edziwrds v. Kegrzey, supra, which 
went to the United States Supreme Court from this Court, and in 
which our homestead exen~ptions were held to be of no avail against 
the full recovery of preExisting debts, because they substantially 
withdrew from a creditor his right, and remedy, io have his contract 
with the debtor enforced, or placed an obstacle in the way of its 

proper enforcement, thereby impairing its obligation. It 
(154) would seem, therefore, that  the later statutes reducing the 

limit of taxation as i t  existed when this contract was made 
impaired its obligation, and, so far as they did so, were invalid, but 
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we will not finally and conclusively decide this question until all 
interested parties are before us. 

We hold that this controversy cannot be finally and fully de- 
cided and eettled without the presence of the other creditors for 
several reasons, and among them one is, tha t  the sole plaintiff here 
is claiming that  he is entitled to the full amount of his claim ant1 - 
not merely to a pro rata part  of the tax to be levied, as provided 
by one of the statutes cited above, for the payment of all similar 
debts of l\lurfreesboro Township. 

It was stated in the argument here that  it would take five or six - 
years to pay the existing debts if levies could only be made under 
the provisions of the last two statutes, which wou!d amount to a 
stay law, and would impair the obligation of the contract. Jacobs 
v. Smallwood, 63 N.C. 113. 

TTe would be deciding the case by piecemeal should we dispose 
of i t  without hearing from the other creditors, or taking such action 
and proceedings beforehand as would make the judgment binding 
upon them. We, therefore, remand the case to the end that  the other 
creditors dniilarly concerned map come in voluntarily, or be brought 
in so that  they may plead and be concluded by whatever judgment 
is finally rendered, and it will be so certified. The judge may order 
an  amendment of the pleadings, or a repleader, as he may deem 
necessary, in order to protect the rights of all parties, and to afford 
all parties ample opportunity to be heard upon the issues involved. 

M7e mill not now consider the question concerning the poll tax 
and its application to special purposes, as i t  does not necessarily 
arise in this appeal. The property tax, it is conceded, has been suh- 
stantially reduced from what it was when the debts due the plain- 
tiff and others were contracted, and this is sufficient to show that  
the obligation in each of those contracts was impaired, as  the means 
of enforcing them have been denied, or rather diminished, sufficiently 
to seriou~ly prejudice the rights of those creditors. 

Remanded with instructions. 

CLLRK, C.J., concurring in result: The statute sought to be en- 
forced, ch. 347, Public-Local Laws 1921, entitled "An act to ap- 
point road commissioners for Hertford County," under which the 
plaintiff asks a mandamus  to levy this tax, specifies tha t  its soIe 
purpose is the construction and maintenance of the roads, and for 
tha t  purpose authorizes a levy of 25 cents on the $100 worth of 
property, and 75 cents on the poll, and section 26 of said act further 
authorizes a special and additional tax, not exceeding 10 
cents on the $100 worth of property and 30 cents on the (155) 
poll in hlurfreesboro Township, to  discharge the existing 
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indebtedness for roads in that township. The opinion recognizes the 
validity of this legislation upon general principllzs, from which I do 
not dissent, but i t  is proper to note, however, that  so much of this 
statute which authorizes the levy of a tax on the poll "for road pur- 
poses" is invalid because in violation of an explicit provision in the 
State Constitution, which, as adopted in 1868, provides, Article V, 
section 2 :  "The proceeds of the State and county capitation tax 
shall be applied to the purposes of education and the support of the 
poor, but in no one year shall more than 25 per cent thereof be ap- 
propriated to the latter purpose." 

This provision of the Constitution remains unaltered. When 
there has been a levy for general purposes the validity of the poll 
tax has not always been brought in question, because, presumably, 
when collected the proceeds of the poll tax wou d be applied to the 
constitutional purposes to which it  is restricted, i. e., education and 
the poor. But  this particular act is restricted to a specific purpose, 
therein expressed, that  the tax is to be levied for the construction 
and maintenance of roads. So much of the act as levies a poll tax 
for such purposes is therefore unconstitutional and invalid. This, 
however, can be struck from the act without impairing the validity 
of the property tax. This course has been purstled in several cases. 

As we have now declared a legislative policy of incurring an in- 
debtedness of $50,000,000 for the construction 2nd maintenance of 
roads, i t  is well to note that  however laudable such purpose may be, 
the Legislature is forbidden by the Constitution to  derive any funds 
for that  purpose from the levy of a poll tax. 

It is true that  a t  common law. a t  a time when there was a 
monopoly of land ownership by the barons in England, there was 
inaugurated a system by which those who had no wheels or produce 
to require the use of roads were conscripted wi1,hout pap to render 
labor to make the roads for those who had need to use them. When 
our Convention met in 1868, while we did not abolish the poll tax 
entirely, as nearly all the other States have done, we did restrict 
the State and county capitation tax to $2, and inserted as a further 
and just protection that  the proceeds of the poll tax should be ap- 
plied to the purposes of education and the support of the poor. 

The question now presented, under the Constitution as now 
amended, whether if a nznndamus issue to enforce collection of taxes 
under this statute, i t  shall embrace an order to collect a capitation 
tax for that  purpose, has never heretofore been 'before this Court in 
any case. 

Under the Constitution as it  stood before the amend- 
(156) ment ratified in November, 1920, there was a requirement 
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tha t  "the State and county capitation tax should never ex- 
ceed $2," but there was also a provision that  the "State and county 
capitation tax shall be equal to a tax on property, valued a t  $300 in 
cash." By reason of this requirement of an  equation between the 
capitation tax and the property tax on $300 there were conflicting 
decisions whether when the tax on property exceeded tha t  limitation 
the tax on the poIl should also exceed it, and there were also con- 
flicting decisions whether when there was such excess the tax on the 
poll could be applied for the benefit of bondholders and other pur- 
poses, or was restricted to "education and the support of the poor." 
I n  an unaninlous opinion by Judge Connor, R. R. v. Comrs., 148 
N.C. 220, and Perry v. Comrs., ib., 522 (Hoke, J.), i t  was held that  
the poll tax "could never exceed $2 on the head," and must be ap- 
plied to "education and the support of the poor." And there were 
other cases to the same effect. On the other hand, in 11Ioose v. 
Comrs., 172 N.C. 419, i t  was held by a divided Court (Clark, C.J., 
and Walker, J., dissenting) that the limitation of $2 applies only 
where the levy is for the ordinary expenses of the State and county 
government, and only under such levy was the restriction to he 
observed tha t  the poll tax should be applied only to "education and 
the support of the poor." 

We also had decisions that  inasmuch as the restriction to $2 on 
the poll, in its terms, applied only to the "State and county capita- 
tion tax," tha t  cities and towns were under no such limitation, and 
instances were frequent where the total tax levied upon a laboring 
man who had nothing to be taxed except his head often amounted 
in the aggregate to $9 or $10. 

These conflicting decisions have ceased to have any bearing be- 
cause under the Constitution as now amended the "equation of tax- 
ation" between the poll and property has been stricken out, and the 
Constitution, Article V, section 1, now reads: "The General As- 
sembly may levy a capitation tax on every male inhabitant of the 
State over 21 and under 50 years of age, which tax shall not exceed 
$2, and cities and towns may levy a capitation tax which shall not 
exceed $1. No other capitation tax shall be levied." Section 2 of 
that Article of the Constitution which provides tha t  "the proceeds 
of the State and county capitation tax shall be applied to the pur- 
poses of education and the support of the poorJ1 remains unaltered. 

It will therefore be seen that  there is no equation of taxation 
under any construction of which the poll tax can now ever exceed 
$2 for State and county, or be applied to other purposes than for 
education and the support of the poor, nor can the cities and towns 
levy more than $1 as a capitation tax. The language of the Consti- 
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tution is now made plain, "iYo other capitation tax shall be levied." 
There is no equation of taxation to authorize a judicial 

(157) construction to the contrary. It is a1i.o clear from this lan- 
guage that  no capitation tax can be levied upon women, 

or  upon men except between 21 and 50 years of age. 
It follows that  the mandamus, if i t  shall issue in this case, can- 

not require the levy of any capitation tax f o ~  the maintenance and 
construction of roads. So much of the statute as provides therefor 
must be disregarded and stricken out. The valid portion of the 
statute which authorizes the levy of a property tax for that  purpose 
is not affected by the invalid requirement of s poll tax. 

I n  England, from which we derive so much of our legislation, a 
poll tax was twice levied for short periods over 500 years ago, and 
then i t  caused what was known as the "Jack Cade," and also the 
"Watt Tyler'' rebellions. It was each time promptly repealed, and 
has never been collected since except for 2 01- 3 years in the reign 
of William III . ,  more than 200 years ago, when, again it was very 
promptly repealed. 

The poll tax was not mentioned in the Constitution made a t  
Halifax in 1776. In the Revised Statutes of 1835, the poll tax was 
20 cents which was levied also on slaves, who were not taxed ad  
valorem. In  the Revised Code of 1854 the poll tax was 40 cents, 
and i t  is current history that  i t  was levied largely because slaves 
were not taxed according to their value as property. 

The Constitution of 1868, in view of this steady growth of the 
poll tax in amount, placed a limit by providing: "The State and 
county capitation tax combined shall never exceed $2 on the head," 
and added a just provision that its proceeds should be applied to 
"education and the support of the poor." I n  Judge Connor's well 
considered opinion, R. R. v. Conws., 148 N.C 220, 248, he empha- 
sized these provisions, and adds: "This question can never arise 
again." It did, however, arise again, and a contrary view was taken 
by a majority of the Court in Moose v. Conws., supra. The ques- 
tion is now settled, as already stated, by the amendment which, 
striking out the equation of taxation, restricts the amount of the 
capitation tax absolutely, and adds: "No other capitation tax shall 
be levied." 

In R. R. v. Comrs., 148 N.C. 253, it is said that  our poll tax "is 
criticized by Hollander on State Taxation. 104, who points out that 
in this State 60 per cent of the taxes are paid by persons owning 
less than $500, with the result that the small taxpayer, if he pay 
the poll tax also, pays nearly double the rate of the larger tax- 
payers." 
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It was doubtless considerations such as these tha t  procured the 
adoption of the amendment by which the equation of taxation was 
stricken out, and the total capitation tax, including that  by mu- 
nicipalities, was restricted to $3 total, with unequivocal declaration 
that  "no other capitation tax shall be levied" and retain- 
ing, unaltered a t  the same time, in the Constitution the (158) 
provision that "the poll tax shall be applied to education 
and the support of the poor." 

It is not without significance tha t  simultaneously with the adop- 
tion of the policy of appropriating $50,000,000 for roads there should 
be this constitutional protection extended to the "man with thc hoe" 
-sometimes called "the forgotten man," for the same Legiblaturc 
(1921) took notice of the constitutional provision authorizing the 
exemption of personal property "to a value not exceeding $300," 
and by ch. 38, sec. 72, p. 270 ( 6 ) ,  enacted the exemption of that 
amount for the first time, though the authority had been in the Con- 
stitution for more than 50 years. 

We must take notice of the evident intent of the Constitutional 
amendment and of the Legislature tha t  no part of the appropriation 
for roads or any other purpose than "education and the support of 
the poor," shall be raised out of ..t capitation tax, which, besides, is 
absolutely limited in amount-even for education and the support 
of the poor-if levied by the State and county, to $2, and to a 
levy of $1 by n~unicipalities. 

Cited: Perry v .  Comrs., 183 N.C. 394; Coble v .  Conzrs., 184 
N.C. 355; Bd. of Ed.  v. Bray, 184 N.C. 487; Dziffy v .  Greensboro, 
186 K.C. 472; Whit ley  v .  Washington. 193 N.C. 243; Pressley v. 
Asheville, 199 N.C. 520; n i x o n  v .  Conzrs. of P i f t ,  200 N.C. 219; 
Gniversity v .  High Point, 203 N.C. 565: Hood, Conzr. v .  Realtq Inc., 
211 N.C. 50; Bank v. Rryson City,  213 N.C. 167. 
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M7. D. KELLY, IN BEHALF OF HIMSELF AND -4u OTHER CREDITORS OF E. C. 
BIcLAMB, v. E. C. McLhMB, HTi\l.\N SUPPLY COJIPASY, ET AL. 

(Filed 5 October, 1921.) 

1. Receivers-Appointment Before Judgment. 
Where the plaintiff makes it properly to appear to the court that he is 

in inlmineut danger of loss by defendant's insolrercy, or that he reason- 
ably apprehends that the defendant's property mill be destroyed, renloved 
or otherwise disposed of by defendant pending the action, or  that the de- 
fendant is insolvent, and it must be sold to pay his debts, or that he is 
attempting to defraud the plaintiff. :I receiver fol his property may be 
appointed before judgment. C.S. 861. Other instances pointed out by 
WALKER, J. 

2. Same-Liens-Conditional Sales-Cost a n d  Expenses-Equity-Law. 
Where it appears that the defendant is insolvent and has left the State 

to avoid his creditors, including the plaintiff, and that a part of his prop- 
erty consisted of a cotton gin and planing mill and machinery purchased 
by him under a conditional bill of wle, duly recorded and coustituting a 
first lien thereon, and the seller has acquiesced in an order appointing a 
receiver, and that he insure the property or employ .I watchman to guard 
against its destruction by fire, the preservation of the property inures to 
the benefit of the seller holding the lien, and he may not snccessfully 
complain, either a t  law or in equity, of an order of court that he pay his 
proportion of the receivership cost and espenditure for the preservation 
of the property, especially as  the receiver was appointed with his consent. 

APPEAL by defendant from Bond, J.,  a t  the February 
(159) Term, 1921, of SAMPSON. 

This action was brought to adjust certain liens of cred- 
itors on the property of t,heir debtor, E. C. McLamb. It will give a 
clear idea of the case to set forth the allegations of the amended 
complaint, supplemented by certain facts not definitely stated 
therein. The complaint is as follows: 

"The plaintiff, Walter D. Kelly, under leave of court first had 
and obtained, for his amended complaint and p&tion in the cause, 
alleges: 

"1. He does hereby reiterate and reaffirm each and everv alle- 
gation contained in his former complaint and p1:tition in the cause, 
in the same manner and of like effect as if herein specifically set 
forth and declared. 

"2. That  this action was commenced on 24 Xovember, 1920, the 
petition being filed on the same date, in which the appointment of 
a receiver was prayed for; and the plaintiff doers further allege that 
a t  the time of the commencement of this action the defendant E. 
C. McLamb had fled the county, and, since said date, has kept him- 
self concealed a t  some point unknown to the plaintiff, in order to 
avoid the service of process; that  various sumrronses have been is- 
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sued against McLamb, and the sheriff of Sampson County has been 
unable to serve any of them or locate him. 

"3. That  heretofore, on 26 November, 1920, a t  9 o'clock in the 
morning, after this action had commenced, and after the receiver, 
M. E. Britt, had entered upon the discharge of his duties as such, 
and while the said E. C,  McLamb was hopelessly insolvent, which 
fact was well known to the defendant, the Bank of Warsaw, said 
bank caused to be filed and recorded in the office of the register of 
deeds of Sampson County a certain mortgage deed, under the t e r m  
of which the defendant E. C. McLamb undertook to convey to the 
Rank of Warsaw all of the landed property belonging to him in the 
county of Sampson, the same consisting of eleven tracts of land, and 
forming practically his entire landed estate; which mortgage deed 
recites that the same is made for the purpose of securing several 
notes aggregating $150,000, loaned to the said E. C. McLamb by 
the Bank of Warsaw. The mortgage deed, dated 19 November, 1920, 
was duly probated and filed for registration on the date above 
named, and now appears of record in Book 356, page 416, of the 
register's office of Sampson County. 

"4. The plaintiff is informed and believes, and upon such in- 
formation and belief alleges, that, a t  the time of the execution of 
the mortgage, E .  C. McLamb mas indebted to the bank in a sum 
not exceeding $14,000, and having taken and accepted notes, se- 
cured by a mortgage deed, which i t  had recorded, for 
$150,000, the Bank of Warsaw thereby now holds the pro- (160) 
ceeds of the notes and mortgage, amounting to $136,000, 
the property of the defendant E. C. McLamb, and now belonging to 
the receiver, M.  E .  Britt, to be administered by him for the benefit 
of the other creditors. 

"5. The plaintiff further alleges that  the defendant E. C. Mc- 
Lamb is the owner of $5,000, par value, of the capital stock of the 
Bank of Warsaw, which is now in possession of the bank, and that 
the stock is now a part of the assets of E .  C. McLamb, and should 
be turned over to the receiver to be administered by him, together 
with the other property of McLamb, for the benefit of his creditors. 

"6. The plaintiff further alleges that,  a t  the time of the execu- 
tion of the mortgage deed or immediately prior thereto, there mas 
an agreement between McLamb and the Bank of Warsaw that in 
consideration of the execution and delivery of the mortgage deed the 
bank would assume and pay off all of the debts and liabilities of 
E. C. McLamb and save his creditors harmless; and that the mort- 
gage deed and notes secured thereby were executed by E. C. Mc- 
Lamb and his wife pursuant to that  understanding and agreement; 
and the plaintiff therefore alleges that in consequence of that  agree- 
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ment, followed by the acceptance and registration of the mortgage 
deed above referred to, the Bank of Warsaw is now justly indebted 
to M. E. Britt, the receiver appointed in this> cause, in the sum of 
$136,000, which amount should be paid in orcer that i t  may be pro 
rated among the various creditors of E. C. McLamb. 

"Wherefore, the plaintiff demands judgment against the Bank 
of Warsaw in conformity with the foregoing allegations." 

Upon the pleading, that is, the complaint and answer, and upon 
affidavits, Judge George W. Connor. on 3 Dwember, 1920, entered 
an order, not excepted to, in which is the following clause: 

"It further appearing to the court that  the defendant E. C. 
McLamb was the owner of a valuable gin and planer mill in the 
town of Clinton, which property is now lying idle and is subject to 
fire, and upon which there are various recorded liens, it, is further 
ordered and adjudged that  the receiver be anc! he is hereby directed 
to insure said property in some standard insurance company for 
such amount as he may deem proper, in order that the rights of 
creditors may be safeguarded and protected; and the receiver will 
pay out the first moneys coming into his hands, i t  being understood 
that  the costs of said insurance is to be hereafter placed against 
such creditors of the said E. C. LlcLamb as the court may deem 
just and proper; and the receiver, if he shali be so advised by coun- 
sel, is hereby authorized and empowered to employ a night watch- 
inan to guard said property during the continuance of this receiver- 
ship, or until the property shall be sold under the future orders of 
the court." 

E. C. McLamb, one of the defendants, purchased a lot in the 
town of Clinton, and during the early part of the year 1920 he set 
up on the lot a cotton gin and planing mill. Certain parts of the 
machinery, including boilers, engines, planers, etc., were purchased 
from the defendant Hyman Supply Company, under conditional 
sale contracts, all of which are admitted to have been properly re- 
corded in Sampson County, prior to the inst~tution of this action, 
and a t  the date of the issuance of the summoris in this cause, E. C. 
McLamb was indebted to the Hyman Supply Company in the sum 
of $7,471.76. The defendant McLnmb became indebted to various 
and sundry parties in amounts aggregating about $150,000; some 
of the debts being secured and others being In the shape of notes 
and open accounts. Upon the petition of the plaintiff an order was 
entered by Judge George W. Connor, on 23 November, 1920, ap- 
pointing M. E. Britt  as temporary receiver of the mill property 
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above referred to, and the receiver thereupon took into his custody 
and possession all of the n~achinery, etc., upon w h c h  the defendant 
Hyman Supply Company held a lien. 

On 28 January, 1921, the Hyman Supply Company moved the 
court for an order requiring the receiver to surrender to i t  all of the 
property referred to in the conditional sale contracts, or tha t  the re- 
ceiver be directed to sell the same and permit the Hyinan Supply 
Company to bid in the property, its bid to be credited on its account 
against E. C. McLamb. The receiver filed an answer to the motion, 
and a t  Kenansville, N. C., on 30 December, 1920, Judge Connor 
entered an order making the receivership permanent, and ordering 
the receiver to sell all of the property, including the property upon 
which the Hyman Supply Company had a lien, and in the order i t  
was expressly provided, as follows: "Any of the lien creditors may 
bid on said property, the lien creditors having the right to bid in 
the property covered by their respective liens, and apply such bid 
on the debts due them, and the balance, if any, s h l l  be paid over 
to the receiver, to be held subject to the further orders of the court." 

I n  the order of Hon. George IT. Connor, judge, dated 3 Decem- 
ber, 1920, the court having before it the pleadings, including the 
answer of the appellant, directed the receiver to insure the property, 
if possible, and if no insuranc~  could be secured, to emp!op a night 
~vatchman to guard and protect the same, and this item of cxpensc, 
together with the taxes upon the property as shown on the expense 
account of the receiver, is claimed by plaintiffs to be clearly -uch a 
liability as should be charged against 111~ appellant, the Hyinan 
Supply Company, whose property was protected thereby, and ~vhich 
Tvas asked for by the attorneys representing the appellant. 

11. E. Britt n-as also appointed a referee and directed 
to ascertain the amount of the various debts, the priority (162) 
of liens, etc., and a t  the came time it was adjudged that  the 
lien of Hyman Supply Company was prior to all o t h u  clain~s The 
receiver made sale of the property, after legal notice, on 26 AIarch, 
1921, a t  whirh time Hyman Supply Company, a c t i ~ g  under the nu- 
thority of the order of sale a- made by ,Judge Connor, purchased all 
of the property covered by its conditional sale. contract, for the 
sum of $7,400. Said sale mas reported to the court and duly con- 
firmed, and a bill of sale made to Hyman Supply Company by said 
receiver. 

At M a y  Term, 1921, the receiver and referee made a report 
showing tha t  a t  the time of said sale E. C. I IcLamb was indebted 
to Hymnn Supply Company in the cum of $7,471.76, tha t  the bid of 
the Hyman Supply Company on the property was $7,400, so that  
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there is still a balance due said company by the defendant McLamb. 
The receiver also reported that other lien creditors had bid in cer- 
tain property covered by their respective liens; that  the total bids 
amounted to $26,500, all of the bids being made by creditors who 
held liens and who were acting under the order of Judge Connor, 
made a t  Kenansville, N. C., on 30 December, 1!320. 

The receiver presented to the court an itemized expense account, 
covering the costs of night watchman, commissions, etc., amounting 
in the aggregate to $1,164.14, and requested the court to charge the 
sum against the several purchasers a t  the sale in the proportion of 
their respective bids. The Hyman Supply Company filed exceptions 
to this report, and resisted the payment of any part of the costs and 
expenses of the receivership, because there was s1;ill a balance due i t  
under its recorded contracts. The exceptions were overruled and 
judgment entered, directing the Hyman Supply Company to pay 
into the clerk's office a sum of money equivalent to 74/265 of said 
costs and expenses, amounting by actual calculation to the sum of 
$325.08. To this judgment the defendant Hyman Supply Company 
excepted and appealed. 

All of the material facts necessary for a proper determination 
of the question a t  issue are practically admitted in the case on ap- 
peal. 

Henry E .  Faison and Fowler di: Crzimplor for plaintiffs. 
Grady & Graham for defendants. 

WALKER, J., after stating the material facts: This, it seems to 
us, was a typical case for the appointment of a receiver and the 
order of Judge Connor was eminently proper, and there appears to 
have been no serious objection to it, if any a t  all. We have held 
that  a receiver will be appointed before judgment where plaintiff 

shows imminent danger of loss by defendant's insolvency 
(163) (Bank v. Bridgers, 114 N.C. 381; Mahoney v. Stewart, 123 

N.C. 106), or where there is reason to apprehend that  the 
subject of the controversy will be destroyed, or removed, or other- 
wise disposed of by defendant pending the action (Ellett v. Norman, 
92 N.C. 519; Thompson v. Silverthorne, 142 N.C. 12) ; or where de- 
fendant is insolvent and all property must be sold to pay debts 
(Machine Co. v .  Lumber Co., 109 N.C. 576) ; or where it  is alleged 
that  defendant is attempting to defraud plaintiff (Stern v. Austern, 
120 N.C. 107; Pearce v. Eleoell, 116 N.C. 595). There are, of course, 
other cases where a receiver may, and will be, appointed by the 
court, as in the case of a trust, to  completely execute or to facilitate 
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its execution (Rosseau v. Call, 169 N.C. 173), or where a foreign 
corporation is insolvent, the court may appoint a receiver to protect 
resident creditors and for other purposes (Holshouser v. Copper Co,. 
138 N.C. 248; Silk Co. v. Spinning Co., 154 N.C. 442)) and there are 
still other instances where the power will be exercised, but those 
above enumerated will suffice here. The statute provides: A receiver 
may be appointed: 

"1. Before judgment, on the application of either party, when 
he establishes an apparent right to property which is the subject of 
the action and in the possession of an adverse party,  and the proll- 
erty or its rents and profits are in danger of being lost, or materially 
injured or impaired; except in cases where judgment upon failure 
to answer may be had on application to the court. 

"2. After judgment, to carry the judgment into effect. 
"3. After judgment, to dispose of the property according to the 

judgment, or to preserve i t  during the pendency of an appeal, or 
when an execution has been returned unsatisfied, and the judgment 
debtor refuses to apply his property in satisfaction of the judgment. 

"4. I n  cases provided in chapter entitled 'Corporations' in the 
article 'Receivers'; and in like cases, of the property within this 
State of foreign corporations. The article 'Receivers,' in the chapter 
entitled 'Corporations,' is applicable, as far as may be, to receivers 
appointed hereunder." (C.S., vol. 1,  sec. S60), and the cases ap- 
plicable will be found well arranged in the notes to  tha t  section. In  
certain cases the court, in its discretion, may allow a bond to be 
given by any party who deems that  he may be prejudiced by the 
appointment of a receiver, in lieu of such appointment. C.S. 861. 

The very ground upon which this appointment was made was 
the danger of the loss or destruction of the property, and all of the 
parties were surely interested in its preservation, and equally, or a t  
least proportionately, benefited by it. Can it be tha t  in either law, 
or surely in equity, the party who reaps the benefit shou!d not bear 
his just share of the burden? We clearly think not. The general 
subject of costs and expenses allowable to a receiver by 
court of chancery is fully discussed in High on Receivers (164) 
(1 Ed. of 1894), secs. 796 to 810. It is said there, in sec. 
796: "The appropriate method of procedure is to have his compen- 
sation fixed by the court, to be allowed out of the assets in his 
hands, and the amount thus determined to be due him may be taxed 
as costs in the action." And again, in the same section, a t  p. 729: 
"If ,  however, the appointment of the receiver was proper in the 
first instance, even though plaintiffs do not ultimately prevail in 
the suit, i t  is within the discretion of the court to allow the receiver 
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payment for his services and expenses out oi the proceeds of the 
litigation, and an appellate court will not interfere with the exer- 
cise of such discretion when i t  has not been abused " I n  French v. 
Giflord, 31 Iowa 428, Judge Miller states the rule in such cases very 
lucidly, as follows: "It is insisted by plaintiff's counsel that  the 
compensation of the receiver should be paid out of the fund of 
which he had the custody and charge, and t l ~ a t  he should be per- 
mitted to retain the same therefrom. Xumeious cases have been 
cited to show tha t  such is the uniform practice. Upon an exainina- 
tion of these cases i t  will be found that  in evwy case there was no 
question made as to the legality or propriety of the appointment 
of the receiver; that,  in each case, the receiver closed up the busi- 
ness and settled his accounts in pursuance of his appointment. The 
receivership, in each case, was for the benefit of those interested in 
the fund, and he was paid therefrom, which is only another method 
of apportioning the costs upon those entitled to the fund. The only 
case which has been brought to our attention, in which the order 
appointing the receiver was set aside, is the case of T'erplanck v. 
T h e  X e r c n n t i l e  Ins. Co., 2 Paige 438, and in that  case the chan- 
cellor ordered the receiver to turn over all the property, without 
allowing him any commissions therefrom. K e  think i t  would be an 
unjust and inequitable rule if, in all cases, the receiver should be 
entitled to  his compensation from the fund in his hands, without 
reference to the legality of his appointment. Under the operation of 
such a rule, innocent persons might be made to suffer a great loss. 
The general rule as to costs, both a t  law and in equity, i c  that they 
shall be adjudged to the successful, and agalnst the unsuccessful 
party. Rev. 3449. And they will be so adjudged, unless there exists 
some equitable consideration to justify a diff'erent disposition, or 
the case is otherwise provided for by lam. I n  cazes like the one under 
consideration, we nlay adjudge the costs to one or either of the par- 
ties, or apportion them." The Court accordingly directed that the 
fund be charged with one-third of the receiver's compensation, and 
the plaintiff with the remaining two-thirds. And this accords with 
our law. The appellant Hyman Supply Company unfortunately mis- 
understands, or misconstrues, the nature of the essential facts which 

clearly impose upon i t  the duty of supplying its share to  
(165) the general fund for the payment or satisfaction of the 

costs and expenses. It has received a clear benefit by hav- 
ing the property protected to which it looked for the payneni  of its 
claims. The receiver insured the same: or kept a watchman to guard - 

i t ,  so as to  prevent its destruction by fire, or depredations upon i t  
by evil-minded persons. The receiver has, besides, sold the prbperty 
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by agreement of the parties, and the proceeds have been applied to 
the payment of the debts, the plaintiff receiving the major part, 
having a prior lien. The receiver was required to give bond for tlie 
faithful discharge of his official duties, and to keep hii: accounts, 
making proper entries from timc to time. There is no suggestior, 
that he has not been energetic in the performance of his trust and 
faithful in all things, and there is not the slightest in~peachinent of 
hiin in respect to his dealings and transactions as receiver. Why, 
then, should he not be compensated by tlie parties? I s  js certainly 
just and equitable that  he should be, and the law usually follo~vs 
equity in this respect and adjudges that the laborer is wortliy of 
his hire. There is no objection to the amount of the costs and ex- 
penses or to any itern of the account. The objection goes entirely to 
the right to recover anything of tlie appellant. TTc conclude that i t  
is not only liable to contribute to paying the receiver, but tha t  Judge 
Bond (acting in furtherance and final execution of Judge Connor's 
order, to which no exception was taken) has properly and equitably 
apportioned the total amount of costs and expenses to be paid, 
among the respective parties, and appellant should be content there- 
with. 

The case of Humphrey v. L~lmber  C o ,  174 K.C. 514, is not ap- 
plicable to this case, where tlie facts are different. The receiver here 
was appointed with the consent of the Hvman Supply Coinpany and 
for the protection of its property, if lie was not appointed a t  its re- 
quest, and for its benefit, which benefit i t  received, and of which 
the supply company availed itself as appears in the record. If i t  
voluntarily receives the benefit, it must bear the burden. In  this 
respect, if not in others, our case essentially differs from the Hunz- 
phrey case, supra. Not only should the supply company pay its fair 
proportion of the costs and expenses because i t  consented to the re- 
ceivership and took benefit therefrom, but because the property on 
which it had a lien was exposed to great danger, E. C. AlcLamb 
having taken refuge in flight, leaving the property without any 
keeper, and in the throes of hotly contested litigation, thereby en- 
hancing the danger of destruction by fire and idle intruders, and in- 
creasing the temptation to injure or destroy it. ,4 receivership was 
needed more by the supply company, and i t  derived greater acl- 
vantage therefrom, than any one else. 

There being no error, we decline to reverse or modify the judg- 
ment. 

Affirmed. 
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Cited: Ellington v. Currie, 193 N.C. 612:, Bank v. Country 
Club, 208 N.C. 240; Wood v. Woodbury & Pace, Inc., 217 N.C. 361; 
Finance Corp. v. Lane, 221 N.C. 194. 

(166) 
UNION TRUST CO1\IPANP r. J. F. WILROS. 

(Filed 12 October, 1921.) 

1. Pleadings-Demurrer-Admissions. 
A demurrer to the complaint admits as true erery material fact al- 

leged therein that is properly pleaded. 

3. Same--Allegations Aliund-Speaking Demurrer. 
A denlurrer to a pleading upon tho ground of the sufficiency of the a?- 

legations therein to constitute a causeb of action must be confined to those 
allegations, and where it is necessary for statement of facts in the dc- 
murrer to be considered alizurde it is called a [speaking demurrer, and 
will be overruled. 

3. Same-Trusts. 
Where the complaint alleges that the plaintiff is the holder in due 

course of a negotiable note sued on, acquired for value, before maturity, 
without notice of any infirmity therein, and it  further appears from the 
complaint that i t  was held in trust to collect certain certificates of de- 
posit issued by a bank and al)ply the proceeds to the note, a demurrer 
stating that in fact tlie plaintid was not such owner of the note acquired 
in due course, etc., is bad. 

4. Same--Pending Action. 
A denlurrer to the complaint stating that a similar action had fornierly 

been commenced and was pending in another county, where such does not 
appear from the complaint as a fact, is bad. 

5.  Pleadings-Demurrer - Speaking Demurrer - Allegations Aliunde - 
Trusts-Actions-Parties-Principal and Agent. 

The trustee of an express trust may sue alone (C.S. 419), and where 
tlie holder of a pronlissory note in due course, etc., sues thereon. who as 
it appears is a trustee of an express trust to colltvt certain certificates of 
deposit, and apply the proceeds to its payment for the benefit of himself 
and the holders of the certificates, a demurrer statiug that the plaintiff 
is, in fact, suing as the agent of the holders of -he certificates, and that 
they are in truth parties. is a speaking demurrer, and bad. 

APPEAL by defendant from Connor, J., a t  .:he June Term, 1921, 
of WAKE. 

This action was brought to  recover the amount of two negotiable 
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promissory notes executed by the defendant, each of them in the 
sum of $5,000 (dated 30 March, 1920), and payable to the order 
of the maker twelve months after their date, and endorsed by the 
defendant, the maker thereof, in blank and before maturity, and de- 
livered to the Harnett County Trust Company. It is alleged in the 
complaint ''that thereafter, before maturity, for valuable consider- 
ation and without notice of any defect or infirmity in or respecting 
said notes, the Harnett County Trust Company, of Lillington, North 
Carolina, purchased and became the holder in due course 
of said notes." It is further alleged that  thereafter, for (167) 
value and before maturity of the notes, plaintiff became 
the bona fide holder, in due course, of the same by transfer from the 
said Harnett County Trust Company, and was a t  the commence- 
ment of this action the bona fide holder thereof in due course, for 
full value and without notice. That  the said notes are past due and 
unpaid, and that  defendant is indebted to the plaintiff thereon in 
the sum of $10,000, with interest from 30 March, 1920, for which 
sum plaintiff demands judgment. 

The agreement referred to in the complaint states that  the Har- 
nett County Trust Company agreed with the plaintiff and the hold- 
ers of certain certificates of deposit in the Harnett County Trust 
Company to the amount of $68,000, that  the latter would assign 
and deliver to the plaintiff the said certificates, to be held in trust 
by i t  for the benefit and use of the parties named in the agreement, 
and when they are delivered to the trustee, the Harnett County 
Trust Company should transfer and deliver to the said trustee cer- 
tain notes, particularly described in the agreement, which were 
acquired and held as aforesaid, in due course, for value and with- 
out notice, by i t  to a corresponding amount. That  the trustee should 
collect the notes so delivered to  him, with power to sue for the same, 
if necessary, and employ counsel a t  a reasonable rate of compen- 
sation for that  purpose, and when all the notes are collected, or 
compromised and settled by the trustee, with the consent of the 
certificate holders, and after deducting necessary expenses incurred 
by him in the execution of his trust, including his fees and allow- 
ances as may be approved by the clerk of the Superior Court of 
Wake County, the trustee shall distribute the balance of the funds 
so collected by him to and among the certificate holders aforesaid. 
Tha t  the two notes, the subject of this action, were included in those 
acquired by the trustee in the manner above stated, the Harnett 
County Trust Company being the holder in due course thereof when 
they were transferred before their maturity to the trustee and hav- 
ing no notice of any defect or infirmity therein, or any equity in 
favor of defendant existing in respect t,hereto. 
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The defendant demurred as follows: 
"1. Because i t  appears from the complaint and exhibits that the 

notes sued on in this action are the property of the Harnett County 
Trust Company that issued its time deposit certificate for said 
notes. 

"2. That  defendant has darted his suit against said Harnett 
County Trust Company in the county of Franklin, said suit having 
been started on 5 February, 1921, and said ac1;ion is now pending 
in said county of Franklin for the purpose of vacating and setting 
aside said notes for fraud and for the fact that said Harnett County 
Trust Company was not an innocent purchaser for value without 
notice and a holder in due course. 

"3. That said complaint and exhibits show a combina- 
(168) tion between said Harnett County Trust Company and the 

holders of its certificates of deposit, when not one cent 
has ever been paid by said trust company, nor have they surrendered 
their title to property in said notes if they have any, but i t  appears 
that plaintiff is only a collecting agent and attorney for said trust 
company. 

"4. That  the holders of said certificates of deposit are parties 
to this action by and through their agent and attorney, the plaintiff 
herein, when they have no cause of action whatever against this 
defendant. 

"5 .  It appears that plaintiff company is not a holder in due 
course or an innocent purchaser for value without notice, but merely 
an agent to collect the Harnett County Trust Company claims if 
it indeed has any." 

The court overruled the demurrer, and deferdant appealed. 

J. M. Broughton for plaintifl. 
W. M. Person for defendant. 

WALKER, J., after stating the case: I t  is an established prin- 
ciple, not now open to questjon, that a demurrer by a defendant ad- 
mits as true every material fact alleged in the complaint, which is 
properly pleaded, Crcme Co. v. I,. 13 T. Co., 17'7 N.C. 346; Merri- 
mon v. Paving Co., 142 N.C. 539, and this is equally true of a de- 
murrer to an answer, or other pleading. The demurrer, in this in- 
stance, calls to its aid facts stated therein which do not appear on 
the face of the complaint, and is generally denominated a "speak- 
ing demurrer." In  Von Glahn v. DeRossett, 76 K.C. 292, 294, Chief 
Justice Pearson so characterizes it, in this passage taken from his 
opinion: "The second ground of demurrer is subiect to another ob- 
jection. It is a 'speaking demurrer,' as styled by the books. That  is, 
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in order to sustain itself the aid of a fact not appearing upon the 
complaint is invoked. Whether there be any fund left on hand a t  
the expiration of the charter of the bank is a question of fact that 
cannot be inquired into upon demurrer, which raises only an issue 
of law in regard to  the cause of action set out in the con~plaint." 
And to like effect is 6 Enc. of P1. & Practice, p. 297, where i t  is said 
by the author, citing the authorities: "It is not the office of the de- 
murrer to set out facts; i t  involves only such facts as are alleged 
in the pleading demurred to, and raises only questions of law as to 
the sufficiency of the pleading, which arise upon the face thereof. It 
is a fundamental rule of pleading that  a demurrer will only lie for 
defects which appear upon the face of the pleading to which it  is 
opposed, and must be decided without evidence aliunde, unless (as 
said in some cases) by consent of the parties. A speaking demurrer, 
that  is, a demurrer which is founded on matter collateral 
to the pleading against which i t  is directed, is bad, and as  (169) 
such will be overruled. I t  is also a well settled principle 
that  when a pleading is demurred to resort cannot be had to other 
pleadings for the purpose of supporting or resisting the demurrer, 
but the demurrer must prevail or fall by the face of the pleading to 
which i t  is directed." 31 Cyc. 322, holds that  "Only facts appearing 
on the face of the pleading demurred to  will be considered on de- 
murrer. New facts cannot be set up by the demurrant as a ground 
for demurrer. Such a demurrer is called a 'speaking demurrer,' and 
should be overruled. So the scope of the demurrer cannot be extended 
to cover facts not appearing on the face of the pleading demurred 
to." Illustrations of a speaking demurrer will be found in the follow- 
ing cases: Express Co. V. Briggs, 57 S.E. 1066; Peake v. Ware, 63 
S.E. 581 (131 Ga. 826) ; L. & N. R. Co. v. Holland, 63 S.E. 898. 
Some of the other cases in this State are Davison v. Gregory, 132 
N.C. 389; Wood v. Kincaid, 144 N.C. 393; Kendalt v. Highway 
Corn., 165 N.C. 600; Besseliew v. Brown, 177 N.C. 65. We held in 
Wood v. Kincaid, supra: ('A demurrer is an objection that the plead- 
ing against which i t  is directed is insufficient in law to support the 
action or defense, and that  the demurrant should not, therefore, be 
required to further plead. It is not its office to set out facts, but it 
must stand or fall by the facts as alleged in the opposing pleading, 
and i t  can raise only questions of law as to their sufficiency. It is 
a fundamental rule of law tha t  a demurrer will only lie for defects 
which appear upon the face of the alleged defective pleading, and 
extraneous or collateral facts stated in the demurrer cannot be con- 
sidered in deciding upon its validity. A demurrer averring any fact 
not stated in the pleading which is attacked, commonly called a 
'speaking demurrer,' is never allowable," citing 6 P1. and Pr.  296 
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c t  seq.; Von Glahn v. DeRossett, 76 N.C. 292. We also held in 
Besseliew v. Brown, supra (opinion by Justice .Hoke), that  "Where 
the complaint in an action by the receiver of an insolvent corpora- 
tion against its directors alleges a good cause of action for damages 
arising from their negligence in managing the corporate affairs, a 
demurrer may not be aided by allegations of f a t s  not therein ap- 
pearing, for such would be a speaking demurrer, condemned both 
under the common law and code systems of pleadings." A good 
statement of the law on this question will be found in So. Express 
Co. v. Briggs, supra, where i t  was said that  2, speaking demurrer 
is one that  introduces some new fact, or averment necessary to  sup- 
port the demurrer, and which does not distinctly appear on the face 
of the pleading against which i t  is directed. Pmle v. Ware, supra, 
held that  a demurrer negativing a fact material to the cause of ac- 
tion is faulty and should be overruled. 

If the demurrer in this case is examined in the light of 
(170) the foregoing authorities, it will appear that  i t  clearly 

comes within the condemnation of the rule we have stated 
and which has long been a settled one. The first ground of demurrer 
is untenable, as i t  does not appear from the coinplaint and exhibits 
"that the Harnett County Trust Company is the owner of the notes 
sued on in this action," but the contrary appears, the Harnett County 
Trust Company having parted with its interest, as alleged in the 
complaint, and for a valuable consideration, to the plaintiff as 
trustee for the certificate holders. The second ground of demurrer, 
in direct violation of the rule, sets up extraneous facts in support of 
itself, such as are not alleged in the complaint but are aliunde. It 
does not appear from the complaint, nor otherwise, except by alle- 
gations of the demurrer, that  defendant has brought an action in 
Franklin County to set aside the notes mentioned in this suit. We 
have already disposed of the remaining ground of objection, viz., 
that  plaintiff is not an innocent holder. It is alleged in the complaint 
that  he is, and the demurrer, in law, admits it. 

The third ground of demurrer is equally untenable, because i t  
states facts not alleged in the complaint, and cannot, therefore, be 
considered under the rule of the law as to  speriking denurrers. 

The fourth ground of demurrer contains an erroneous statement 
of fact, as the holders of the certificates are not parties to this ac- 
tion, the plaintiff suing alone, as the trustee of ,an express trust, and 
within the meaning of the statute (C.S. 4491, the designation "in- 
cludes a person with whom, or in whose name a contract is made 
for the benefit of another." Wynne v .  Heck, 92 N.C. 414; Willey v .  
Gatling, 70 N.C. 410; Martin v. Mask, 158 N.C., a t  page 443. 

The last ground assigned in the demurrer must be held as in- 
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valid, because the demurrer admits, as a fact, the allegation in the 
complaint that  the plaintiff is the holder of the notes, in due course, 
for value and without notice of any equity or infirmity attaching 
to them in favor of the defendant, who is the promissor in both 
notes, and i t  appears from the complaint, according to the allega- 
tions thereof, which are to be takcn as admitted by the demurrer 
(Bank v. Mfg. Co., 176 N.C. 318; Ollis v. Furniture Co., 173 N.C. 
542) that  the plaintiff is not suing as agent, but as a trustee of an 
express trust, which includes within its meaning, as we have a!- 
ready stated, a person with whom, or in whose name, a contract is 
made for the benefit of another. 

This disposes of all the grounds of demurrer adversely to the 
defendant, and, accordingly, there was no error in the judgment 
overruling the same. 

Affirmed. 

Cited: Cherry v. R. R., 185 K.C. 93; Sandlin v. TVilmington, 
185 N.C. 259; Real Estate v. Fowler, 191 N.C. 618; Bolich v. Char- 
lotte, 191 N.C. 678; S. v. Trust Co., 192 N.C. 247; Twst  Co. v. 
Bank, 193 N.C. 530; Walker v. Walker, 198 N.C. 826; Hall v. 
Coble Dairies, 234 N.C. 209; Hayes v. Wilmington, 243 N.C. 538; 
Surplus Co. v. Pleasants, 263 N.C. 590. 

(171) 
A. A. BUCHAS AND JOSEPH STRICRLIN V. JOH?; L. KIxG, J. R. 

THOMAS, ET 9L. 

(Filed 10 October, 1921.) 

~videnc~Books-Records-Race Horses. 
Upon an action to recover damages for the false and fraudulent repre- 

sentations of the age of a race-horse. which induced the purchase by th? 
plaintiff, a boolr entitled a pear boolr, purporting to give the ages of race. 
horses and tending to establish the defendant's defense, may not be prop- 
erly received in evidence, unless it is shown to be an authentic record 
and received and regarded by persons conversant ~ ~ i t h  racing matters as 
official; and when such does not appear in the evidence, parol evidence of 
its contents is also properly excluded. 

APPEAL by defendants from Bond, J., a t  Spring Term, 1921 of 
LENOIR. 

This action was brought to recover damages for a false and 
fraudulent representation as to tjhe age of a race-horse, which in- 
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duced the plaintiffs to purchase the same. The jury returned a ver- 
dict for the plaintiff and assessed his damages a t  $250, and defend- 
ant appealed from the judgment. 

N o  brief for plaintiffs. 
Thos. C. Hoyle for defendants. 

WALKER, J. There was evidence for the plaintiff tending to 
show that  the horse, which was represented to be seven years old, 
was actually nine years of age, and contrary evidence for the de- 
fendant. There was also proof by the defendant that  if the repre- 
sentation was made and was not true, the defendant acted upon the 
reasonable belief that  i t  was true, having been handed a registry, 
a t  the time of his purchase, by the man who $,old him the horse, 
wherein i t  appeared that  the animal was but seven years old. The 
jury, notwithstanding this proof (which was competent as showing 
defendant's good faith in making his statement, as to the horse's 
age) found against the defendant upon the issue of fraud. The 
court, over defendant's objection, permitted plaintiffs' witness, S. 
B. Harper, to testify that  there was a book, entitled the Year Book, 
which purported to give the ages of race-horses; that  he had seen 
this book, and i t  listed the horse in question by his name, "Ned P., 
Jr.," and stated that  the horse was foaled in 1909, from which i t  
therefore appeared that  he was nine years old a t  the time of the 
sale by the defendant, J. R. Thomas, to the plaintiff. This witness 
did not say with assured accuracy how the book was compiled, or 
whether i t  was accepted and relied on by any oficial body of horse- 
men for the information i t  professed to contain. His testimony in 

this respect was not full or satisfactory, as will appear 
(172) further on, and does not show the book to be an authentic 

record, and i t  will further appear therefrom that  the sources 
from which its author, or authors, gathered the mformation, to say 
the least of it, were very questionable. Defendants objected to this 
testimony, because the witness could not epeak of what he had seen 
in the book, but that  the book itself was the only competent evi- 
dence of its contents and should be produced. His Honor in the be- 
ginning, when plaintiffs' first witness, Joseph Stricklin, who also 
referred to  this book, was being examined, excluded all reference to 
this book, but admitted i t  when plaintiffs' witness, S. B. Harper, 
was testifying in rebuttal of defendants' evidence. 

We hold that  the book would be competent and relevant evi- 
dence under certain conditions and circumstances, which do not 
exist here, as will appear by the following authority: "Records 
published by authority of a recognized trotting association, if ac- 
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cepted and acted upon by persons conversant with racing matters 
as authentic and official, have been held admissible for the purpose 
of showing the speed of a horse or of others to whom he is related. 
So under statute in Iowa a printed copy of a herd book in which 
cattle are registered has been held admissible if i t  be shown to be 
a standard authority recognized by cattle breeders, i t  being regarded 
as an historical work on a particular subject. The adnnssibility of 
books kept to register cattle and other animals as coming within 
the exception to the hearsay rule relating to proof of pedigree is 
discussed elsewhere." 17 Cyc. 425(e). And see, further, R. R. v. 
Sheppard, 56 Iowa 68; Kuhns v. Chicago, etc., Ry. Co., 65 Iowa 
528; Crawford v. Williams, 48 Iowa 247. All the requisites noted in 
these authorities to the competency of the book are not found to be 
present in this case, and not even the majority of them, if any of 
t,hem do clearly appear, and those said to be lacking in the case 
last cited (Crawford v. Williams) have not been shown here. But 
me are of the opinion that  par01 evidence of an entry in the book 
was not competent, and should not have been received for the rea- 
son that  i t  does not appear that  the book was made up anc! pub- 
lished in compliance with the essential requirements of the rule 
above stated. It was not shown that  i t  was published by a recog- 
nized trotting association, and accepted and acted upon by persons 
conversant with racing matters, as authentic and official. This very 
question was decided in R. R. v. Sheppard, supra, where i t  was held: 
"(1) In  an action to recover the value of a trotting horse, evidence 
of his pedigree, and that some of his blood relations have a record 
for speed, is competent as affecting his value, and when such record 
is published by authority of a recognized trotting association, and 
the publication is accepted and acted upon by those interested in 
and conversant with such matters, as authentic and official, i t  is 
not error to  admit evidence of the horse's speed as shown 
by that record." There are other authorities to the same (173) 
effect. 

The cases of Morrison v. Hartley, 178 N.C. 618 (opinion by 
Allen. J.), and Miles v. Walker, 179 N.C. 479, do not militate a t  all 
against this view. In  the Morrison case the document was a letter, 
and in the Miles case i t  was a written sub-lease. They were nut 
records or registers of important facts or events, such as that  in 
this case, and were not the coaperative act of a body of men or as- 
sociation, and were not required to be published, accepted and acted 
upon by persons conversant with matters to which they relate, as 
authentic and official, and as reliable for reference in trade transac- 
tions or in racing. Those cases hold: "Where the contents of a letter 
are not directly in issue and i t  is not the purpose of the action to 
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enforce any obligation created by it, its contents may be shown by 
parol when relevant to the inquiry." AIorrison's case, supra. The 
principle underlying the two cases just cited is elementary that 
where the writing relates to a matter collateral to the issue, but 1s 
or becomes relevant to i t  at any stage of the t r id ,  its contents may 
be shown by parol. The party against whom it is produced may at- 
tack the testimony upon the ground that no such paper-writing ever 
existed, or that, if i t  did, its contents was not truly stated by the 
witness, or he may ,deny its relevancy to the issue, and rely upon its 
being collateral and immaterial. Rut that does not exclude the oral 
evidence in cases like those we have cited or w h ~ h  come within the 
rule they lay down. 

It appears by the testimony of the plaintiffs' witness, S. B. 
Harper, that the alleged register or record was borrowed by him a,t 
the request of Stricklin and that he brought i t  to Stricklin, one of 
the plaintiffs, and so far as appears the latter has possession of it. 
I t  the parol evidence had been competent, the dofendant could have 
answered i t  by requiring the production of the book by Stricklin, 
if he had taken proper proceedings to that end, or if a third party 
had the register, by a s u b p a n u  duce.s tecum issued to him or other 
appropriate procedure. But the parol evidence was incompetent be- 
cause the book itself was not competent, and i f  plaintiffs wish to 
avail themselves of the book's contmts, or any part thereof, they 
must in some way show the facts in regard to i t  which we have 
stated above, or something substantially to the same effect. S. B. 
Harper, plaintiffs' witness, testified: "I saw the year book; said 
book listed the horse, age of which was in controversy, as 'Ned P., 
Jr.,' and stated that he was foaled in 1909. I borrowed the book 
and brought i t  to Stricklin. There were no sworn statements in the 
book, but i t  claimed to give the record of race-horses and their age. 
I do not know where the information is secured from. I saw the 
horse driven around the track, and he was a nice horse and moved 

nicely." Defendants' witness, N. M. Resves, testified: "The 
(174) book referred to by Harper was what is known as the Year 

Book, and is just about on a par with a newspaper report. 
I t  is made up by men who go around and see the races and get their 
information as best they can from statements given them. They do 
not mean to misrepresent, but the information 1,hus gathered is not' 
always correct. They often make mistakes. The statements are not 
sworn to." While under this and other similar testimony, the re- 
liability of the "Year Book" may be seriously questioned, as ably 
argued by Mr. Hoyle, i t  was not evidence under the present facts 
and could not be referred to for information as to pedigree and age 
by the witness. 
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If the book itself would not be competent, if introduced, with- 
out further evidence as to its nature, make-up and reliability, oral 
evidence of its contents cannot be introduced. 

We were not favored with a brief from the plaintiff, which, if 
filed, would, we have not doubt, have aided us very much in and 
greatly facilitated our investigation of the case, which has been 
prolonged for the lack of it. It was necessary for us to ascertain 
if there was any legal ground upon which this oral evidence could 
be held as competent, and by an exhaustive and patient search 
among the best authorities on the subject, we have not been able 
t o  find any, but, as appears above, the authorities are the other 
way. We are greatly helped in our work here by the usually wel!- 
prepared briefs of counsel, which are the results of their deliberate 
thought upon and consideration of the questions involved, and we 
express the hope that  they will give us the benefit of them, whether 
compelled by our rule to do so or not, and as a voluntary contribu- 
tion to the correct decision of the case. We have been the more care- 
ful in the study of the plaintiffs' side of the case because of the ab- 
sence of a brief, and have formed our conclusion definitely after a 
full investigation of the same. 

This is an important case for the defendant Thomas, a t  least, 
as  there is more involved for him than mere dollars and cents, his 
character having been gravely impeached by the verdict, finding 
that  he was guilty of a fraud in a horse trade, and if he is unable 
finally to  acquit himself of the charge, i t  will be a permanent record 
against him and a serious handicap to him in his future life. It is 
also important to the plaintiffs, so far as mere money can make it  
so, as they have recovered $500, the original price of the horse. The 
plaintiffs' note which they gave for the purchase price has been 
transferred to a purchaser in due course, for value and without 
notice, and they are entitled, therefore, to recover for the fraud, if 
any was practiced upon them. 

The verdict will be set aside and a new trial ordered, because of 
the error in admitting the evidence as to the contents of the book. 

New trial. 
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(175) 
W. REID MARTIN v. D. L. McBRSDE. 

(Filed 19 October, 1921.) 

1. Reference-Mndings-Courts-Evidence-Apped a n d  Error .  
Where the trial judge, after revien-ing the evidence, approves and 

adopts the referee's findings of fact thereon, it  if; sufficient, and his ac- 
tion will not be disturbed on appeal when there is evidence to support the 
findings so made. 

2. Same. 
Conclusions of law in the report of a referee are not based upon the 

evidence, but upon the facts found therefrom, and an exception thnt a 
conclusion of law was based on an erroneous find~ng of fact, which was 
approved and adopted by the trial .judge, is not reviewable on appeal, 
when there is evidence to support such finding. 

3. Actions-Partnership-Independent Business. 
Where one of the partners is engaged in an independent businesr mi- 

related to that of the partnership, and has for su(h individual enterprise 
purchased goods, wares, and merchandise from the partnership, the 
principle upon which one partner cannot sue the other except for n settle 
ment of partnership affairs has no application. 

4. A t t a c h m e n t U n d e r t a k i n g s  i n  Lieu of Property-Statutes. 
Where attachment has been levied on the defendant's property neces- 

sary for the prosecution of his business, and upon his giving bond, he or 
his receiver is permitted by the court, to continue operations, the giving 
of the bond is in lieu of the lien acquired in atta'zhment, and analogous 
to the proceedings in discharge authorized by statute (Pell's Revisal, secs. 
774 and 775) ; and he may not take advantage of the bond by continuing 
to ship his property thereunder beyond the jurisdiction of the court, and 
thereby repudiate it. 

5. Sam-Appeal and  Error .  
Where the court has adjudged that the defendant in attachment, who 

in the course of his business, has rapidly been shipping lumber beyond 
the State, continue therein upon giving a bond in substitution of the lnm- 
ber attached, conditioned upon the payment of t h ~  debt, he or his re- 
ceiver may not thereafter except to the order made for his benefit, and 
a t  his request. 

6.  AttachmentAppearanc~Undertakii lgs i n  Lieu-Benefits - Waiver 
-Pleadings. 

An attachment debtor waives any defect therejn by appearing and 
pleading to the merits of the action: and also by accepting the benefits 
of an order of court substituting a t  his request an undertaking in lieu of 
the property subject to the attachment. 

APPEAL by defendant from Bond, J., a t  May Term, 1921, of 
SAMPSON. 

This action was brought to recover the sum of $3,663.90, alleged 
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to  be due by account stated. An attachment was issued and levied 
upon certain personal property of the defendant, an itemized list of 
which was annexed by the sheriff to his return. The attach- 
ment was afterwards ordered by Devin, J., to be set aside (176) 
a t  the request of J. F. Parker, receiver, in order tha t  the 
operations of the Garland Lumber Company could be resumed, un- 
der its contract with defendant, and i t  was further ordered tha t  
"the latter" keep in his possession a t  least 400,000 feet of lumber 
pending the further hearing of this cause on the return day thereof, 
"which lumber shall be subject to any liens which the plaintiff may 
legally assert against the same." 

The plaintiff alleged on affidavit tha t  McBryde was disposing of 
the lumber, or had already disposed of it, in disobedience of the 
former order of the court, whereupon Guion, J., ordered tha t  de- 
fendant show cause why he should not be attached for contempt, 
and afterwards discharged the rule upon the defendant's filing a 
sufficient bond in the sum of $5,000, which should stand in the place 
of the lumber ordered to be held by the defendant for the purpose 
mentioned in the former order, and "shall be conditioned to pay any 
such lien judgment as plaintiff may recover against defendant herein." 

The court appointed a referee to take and state the account. He  
made his report, which was set aside so tha t  defendant might intro- 
duce further evidence, the notice to him of the hearing of the referee 
having been deficient. Thereupon Mr. Richard L. Herring was ap- 
pointed referee for the same purpose, and he filed the following 
second and final report, as i t  is termed in the case: 
T o  the Superior Court of Sampson County: 

The undersigned, Richard L. Herring, referee, appointed in this 
cause by order of his Honor Guion, J., having formerly made a re- 
port 29 January, 1921, and said cause having been referred to said 
referee by order of Bond, J . ,  a t  March Term, 1921, of the Superior 
Court of Sampson County, begs to report as follows: 

On 5 April, 1921, a t  12 o'clock noon, in the law office of Grady 
& Graham, Clinton, N. C., the plaintiff being absent in person. but 
represented by counsel, Henry A. Grady, and the defendant being 
present in person and also represented by counsel, Messrs. Q. K. 
Ninlocks and E. S. Smith, the defendant proceeded to offer his evi- 
dence, which is contained in the typewritten report thereof herewith 
sent to the court, the plaintiff having heretofore by consent, a t  a 
former meeting, offered in evidence the same testimony tha t  was 
cffered before J. Abner Barker, referee, which appears in the file; 
and upon all of the evidence, pleadings, exhibits, and admissions of 
the parties, the referee makes the following findings of fa-ct, i t  being 



188 IN T H E  SUPREME COURT. [I82 

agreed by all parties that  this report should be heard and passed 
upon a t  May Term, 1921, all parties waiving time: 

First. That  heretofore, prior to 1 January, 1915, the 
(177) plaintiff and the defendant were engaged in the mercantile 

business a t  Garland, N. C., under the firm name and style 
of South River Supply Company; and on said 1 January, 1915, the 
defendant, D. L. McBryde, conveyed to the plaintiff, W. Reid 
Martin, all of his right, title and interest in and to said mercantile 
business, by written conveyance, filed with the referee and marked 
Exhibit "E." 

The referee finds that  said paper-writing was intended as a 
chattel mortgage, made for the purpose of securing the plaintiff for 
certain moneys advanced by him in the conduct of said business. 

Second. Tha t  during the conduct of the busmess the said D. L. 
McBryde was operating a large sawmill and lumber plant near the 
town of Garland, which was not connected with the South River 
Supply Company; that  he employed a number of hands and made 
settlement with said hands with metal pay checks, which were 
cashed a t  the store of the plaintiff a t  par; thal; i t  was understood 
and agreed between the plaintiff and the defendant that said pay 
checks should be received a t  the store of the plaintiff as cash, wit!l 
the further understanding and agreement that  the plaintiff should 
hold said checks in the same manner, and that  the same should be 
collectible upon the same basis as if held by the original parties 
from whom they were purchased by the plaintiff and in furtherance 
of this agreement the defendant executed a certain paper-writing in 
words and figures as follows: 

1 APRIL, 1914. 
W. REID MARTIN, Proprietor, 

South River Supply Company, 
Garland, N. C. 

DEAR SIR: -I hereby authorize you to handle and accept metal 
pay checks that  I issue to my laborers in exchange for their work, 
the same to be due and payable to you on my regular pay days, the 
same as if held by said laborers, and I hereby agree that  all ac- 
counts and holdings of same due and collectible on the same basis 
as if held by the original parties to whom the checks are paid. 

Yours respectfully, 
I). L. MCBRYDE. 

Third. That  during the course of business the plaintiff purchased 
from the laborers of the defendant, under the agreement referred to 
in the second finding of fact, metal pay checks amounting in value 
to $5,404.05. 



N.C. ] FALL TERM, 1921. 189 

Fourth. Tha t  this action was commenced 13 October, 
1916, and thereafter, on 17 October, 1916, J. F. Parker, re- (178) 
ceiver of the Common~eal t~h Land and Timber Company, 
came into court and made himself a party to this action, and upon 
affidavits filed by the said J. F. Parker and others, an  order was 
entered by Devin, J., a t  Kinston, N. C., dissolving the warrant of 
attachment which appears in the file and providing as follows: 

"And i t  is further ordered that the said D. L. McBryde proceed 
to resume operations under his said contract, as though said at- 
tachment had not been issued or served, and that  he keep in his 
possession at least 400,000 feet of lumber pending the further hear- 
ing of this cause on the return day thereof, which lumber shall be 
subject to  any liens which the plaintiff may legally assert against 
the same." 

Fifth. That  thereafter, on or about 9 January, 1919, a petition 
was filed in this cause, alleging that  all of said lumber had been 
disposed of, in violation of the order entered by Devin, J., herein- 
before referred to, and thereupon his Honor, Guion, J., issued an 
order requiring the defendant to appear before him a t  the court- 
house in Clinton, N. C., on Saturday, 8 February, 1919, and show 
cause why he should not be punished for disobeying the former 
orders made in this cause; and thereafter a t  the hearing of said 
motion said writ was vacated upon condition that the defendant file 
a good and sufficient bond in the sum of $5,000, payable to the 
plaintiff, which bond was filed by the defendant with W. L. Williams, 
Jr., B. F. McBryde, and E. S. Smith as sureties thereto, and contains 
the following provision : 

"The condition of this obligation is such that  whereas the plain- 
tiff has sued the defendant herein for a certain alleged indebtedness 
amounting to $3,663.90, and claims a lien on certain lumber, as ap- 
pears by the pleadings and papers herein: Now, therefore, if the 
plaintiff shall recover judgment against the defendant herein and 
shall be adjudged entitled to a lien on said lumber as security for 
the payment of said judgment, or any part thereof not exceeding the 
amount sued for, and if the defendant shall pay such judgment as 
the court may find and adjudge subject to  such lien, then this obli- 
gation to be null and void, otherwise to be and remain in full force 
and effect." 

Sixth. Tha t  a t  the time of the institution of this action D. L. 
McBryde was indebted to the South River Supply Company, on 
account of metal pay checks taken under the written contract here- 
inbefore referred to in the sum of $5,404.05, and in addition thereto 



was personally indebted t,o said company for goods sold to him in- 
dividually in the sum of $527.03, so t'hat on 1 January, 1917, the 

Cash in bank ................... ... .............................. $ 19.63 
(179) Merchandise on hand ............................................ 318.21 

Open accounts ................... ... .......................... 28.81 
Personal account D. L. McBryde ................................. 527.03 
Metal pay checks account .......................................... 5,404.05 

Tot'al ....................................................................... $6,297.73 

Seventh. That a t  the time above referred to, 1 January, 1917, the 
South River Supply Company was indebted to plaintiff Martin in the 
sum of $1,754.46 for money loaned to said company from time to 
time. 

That the plaintiff has received from the cash in bank, merchan- 
dise on hand and open accounts, the sum of $366.65, which should 
be charged against him and deducted from his one-half interest in 
the business, so that the account between the two copartners should 
be stated as follows: 

Total assets of the company .......................................... $6,297.73 
Account due Martin for money advanced 

to company ............ ...... ........................... ..... .... 1,174.46 
Net worth of business.. ........... ..... . . . . . . . . . .  .$4,543,27 

Of this Martin is entitled to one-half .......... ... ........ 2,276.68.5 
Of this McBryde is entitled to one-half .................... 2,276.68.5 

Total ..................................................................... .$4,543,27 
Amount due Martin, one-half of business . . . . . . . . . . . . . . . . . . .  2,276.68.5 
Less amount received from accounts and 

cash in bank. .............................................................. 366.65 
Balance . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  $1,910.03.5 

Amount due Martin, one-half business . . . . . . . . . . . . . . . . . . . . . . .  2,276.68.5 
. .  Amount due Martin for money advanced business.. 1,754.46 

..... Total amount due Martin .................... .... .$3,664.49,5 

Eighth. That  a t  the time of the institution of this action the de- 
fendant McBryde was in serious financial difficult it:^, there being many 
recorded judgments against him; that he was in fear of executions be- 
ing issued on said judgments and his property seirced by his creditors; 
that he was shipping lumber from Garland, N. C., to J. S. Kent & Co., 
of Philadelphia, Pa., as fast as the railroad facilities would permit, 

which had the effect of removing the ~ rope r ty  beyond the 
(180) reach of the court and of hindering, dlslaying and defeat- 
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ing his creditors from collecting the amounts due them, and such 
was his intention. 

Ninth. That the order requiring the defendant to keep in his 
possession a t  Garland, N. C., the 400,000 feet of lumber hereinbe- 
fore referred to, was consented to by all of the defendants to this 
action, and was made a t  the suggestion of defendant, J. F. Parker, 
receiver, and he is bound thereby. 

Upon the foregoing findings of fact the referee makes the follow- 
ing conclusions of law: 

1. That  by reason of the written contract entered into between 
the defendant and South River Supply Company, he thereby created 
a valid lien upon the lumber, etc., cut a t  his mill, and subrogated 
the said South River Supply Company to any rights of lien that 
might have been asserted by his employees, to whom the metal pay 
checks were given, and to all other remedies that said employees 
might have asserted. 

2. That by reason of the fact that the defendant McBryde, at 
the time this action was instituted, was financialIy embarrassed, 
and was shipping his assets beyond the State, etc., as found in find- 
ing of fact No. 8, the issuance of the writ of attachment herein was 
provident and proper, and the plaintiff thereby secured and was 
entitled to a valid lien upon all of the property seized by the sheriff, 
consisting of the 400,000 feet of sawed lumber described in the re- 
turn of said sheriff. 

3. That  by reason of the fact that the amount due the South 
River Supply Company by D. L. McBryde on account of metal pay 
checks is in excess of the total amount due the plaintiff Martin, the 
plaintiff is entitled to assert the amount of his recovery as a lien 
against said 400,000 feet of lumber, and require the defendant Mc- 
Rryde to accept his open account as a credit on his one-half in the 
business. 

4. That all of the defendants are bound by the order entered 
herein, requiring the defendant to keep 400.000 feet of lumber on 
hand to pay any judgment that may be recovered in this action by 
the plaintiff, which is adjudged to be a lien on the lumber seized by 
the sheriff, and by reason of the fact that the $5,000 bond filed 
herein was substituted in lieu of said lumber, that the defendant 
and the sureties on said bond are liable for the amount of the re- 
covery adjudged in this action. 

5. That the plaintiff Martin is entitled to recover of the de- 
fendant McBryde, as principal, and B. F. McBryde, E. S. Smith, 
and W. L. Williams, Jr., sureties, the sum of $5,000, the penalty of 
the bond filed herein, to be discharged upon payment to the plain- 
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tiff, W. Reid Martin, of the sum of $3,664.50 with interest thereon 
from 1 January, 1917, together with the costs of this action to be 
taxed by the clerk. 

The date above named, 1 January, '1917, is an arbitrary 
(181) date fixed by the referee, on account of the fact that  the 

business was in process of being wound up a t  that  time, 
said date being subsequent to the imuance of summons herein. 

All of which is respectfully submitted this 23 April, 1921. 
~EICHARD L. HERRING, Referee. 

The defendant filed nine exceptions to this report, each of which 
was based upon the following ground: "The defendant excepts to 
the findings of fact in the referee's report, for that  i t  is contrary to  
the evidence taken in the case"; and he also filed five exceptions to 
said report, each of which was based upon the following ground: 
"The defendant excepts to the conclusions of law found in another 
article of the report, for that  the same is not a correct conclusion of 
law based upon the evidence taken in the above cause, and that  said 
conclusion of law was based upon erroneous finding of fact." The 
above exceptions to findings of fact and those to conclusions of law 
were, therefore, all alike in form and substance. 

The defendant further excepted to said report because the ref- 
eree failed to nonsuit the plaintiff a t  the conclusion of the plaintiff's 
evidence and again a t  the close of all the evidence. Bond, J. ,  ap- 
proved and confirmed the report of Referee Herring in all respects, 
and rendered judgment against defendant for the sum of $3,663.90 
and costs, to  include referee's fee of $50, and premium on attach- 
ment bond. 

Defendant appealed and assigned the following errors: 
"1. To the referee's denial of defendant's motion for nonsuit. 
('2. TO referee's denial of defendant's motion to vacate the at-  

tachment. 
"3. T o  referee's denial of defendant's motion a t  the close of all 

evidence for nonsuit. 
"4. To referee's denial of defendant's motion a t  the close of all 

evidence to  vacate the attachment. 
"5.  To the refusal of the presiding judge to sustain the defend- 

ant's exceptions to  the referee's findings of fact and conclusions of 
!awl as more fully set out in the record. 

"6. To the refusal of the presiding judge to allow defendant's 
motion of nonsuit and to vacate the attachment made before the 
referee, as above stated and renewed before the presiding judge a t  
the hearing before him on exceptions to  referee's report. 

"7. To the judgment as signed, as appears of record." 
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Grady & Graham for plaintif7. 
Q. K. Nimocks, E. S. Smith, and Muway Allen for defendant. 

WALKER, J., after stating the case: It is useless to con- 
sider the exceptions filed to the referee's report as to the (182) 
facts, further than to say that  the judge afterwards re- 
viewed the evidence and findings of fact by the referee, and ap- 
proved and confirmed the same, adopting them as his own. We 
have repeatedly held that, where this is the case, we will not review 
the judge's final decision In this respect, where there is evidence to 
support the findings. Dorsey v. Mining Co., 177 N.C. 60, a t  p. 62; 
Maxwell v. Bank, 175 N.C. 180; Southern Spruce Co. v. Hayes, 169 
N.C. 254, where this Court held: "As said in another case, Mc- 
Cullers v. Cheatham, 163 N.C. 63: 'The misfortune of the defend- 
ants (the plaintiff in the case a t  bar) in this case is that  the referee 
has found all the essential facts against them, and when these find- 
ings were reviewed and approved by the judge, upon consideration 
of the report and exceptions, there being evidence to warrant them, 
we are precluded from changing the report in this respect, but must 
decide the case upon the findings of fact as made by the referee and 
approved by the court. . . . We will not review the referee's find- 
ings of fact, which are settled, upon a consideration of the evidence, 
and approved by the judge, when exceptions are filed thereto, if 
there is some evidence to support them."' Turning to McCuElers v. 
Cheatham, supra, we find that the following cases are cited there: 
Boyle v. Stallings, 140 N.C. 524; Hurris v. Smith, 144 N.C. 439, and 
cases cited: Thornton v. McNeely, ib., 622; Prey v. Lumber Co., 
ib., 759; Thompson v. Smith, 160 N.C. 256. There was some evi- 
dence in this case to support the rulings of the referee and judge as 
to the facts. 

Now as to the exceptions taken to the referee's conclusions of 
law. One ground of these exceptions is that  they are not correct con- 
clusions based upon the evidence. The conclusions of law are not 
based upon the evidence, but upon the facts found by the referee; 
and the other ground, that  the conclusions of law were based upon 
an erroneous finding of fact, is but saying that  the facts were er- 
roneously found by the referee and judge, which we have shown is 
a matter not reviewable in this Court. 

When the assignments of error are considered, they really present 
but two questions: First, was i t  error in the court to  refuse the mo- 
tion to nonsuit; and, second, should the referee and judge have va- 
cated the attachment? There may be a third question, which we also 
will consider, though it  is not definitely and sufficiently raised by 
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the defendant in his exceptions and assignments of error, snd that  
is, could the plaintiff sue the defendant, the latter being his partner? 
as defendant alleges and, we think, erroneously. 

1. The court did not err in refusing a nonsuit. This 
(183) really involves the two questions as to the right of plaintiff 

to sue the defendant, and the attachment. 
It is contended that  the plaintiff could not sue the defendant, 

because they were partners and one can sue the other only for a 
settlement of the partnership affairs. But this, if correct generally, 
is not so with reference to  the particular facts of this case. Here 
the plaintiff alleges his right to recover damages because he had, 
upon defendant's request, furnished to him "goods, wares and mer- 
chandise and feed supplies in order that  McBryde could carry on 
the business in which he was then engaged, i t  being the operation 
of a lumber and mill plant." This is in no way connected with any 
partnership affair, but entirely separate therefrom, if any partner- 
ship existed, and altogether independent thereof. The following is 
settled, according to George on Partnership, 314(131) : 

"A partner may maintain an action a t  law against his copartner 
upon a claim due to the one from the other as individuals. The fol- 
lowing classes of cases fall within the above rule: 

"(a)  Claims not connected with the partnuship. 
"(b) Claims for an agreed final balance. 
"(c) Claims upon express personal contracts between partners." 
And Ruling Case Law, vol. 20, p. 926, says: "The general rule 

prohibiting the bringing of suits by one partner against another 
until a balance is struck does not apply to all possible cases which 
might appear to be within its scope. The limitation may be removed 
by statute or agreement between the parties. Thus one partner may 
sue another a t  law on a promissory note executed by the partner- 
ship to  him, where there is a statute providing that  all contracts 
which by the common law are joint shall be construed as joint and 
several, and that  in all cases of joint obligations of copartners and 
others, suits may be prosecuted against any one or more of them 
who are liable." The general rule, therefore, evm as between part- 
ners, is not inexorable, but has its exceptions. The case of Owen v. 
Meroney, 136 N.C. 475 (opinion by the Chief Justice), as reported 
in 1 A. & E. Anno. Cases 834, is an apposite one. The substance of 
i t ,  as stated in the headnote to  1 A. 8r E.  Anno. Cases, supra, is as 
follows: "An action may be maintained by one partner againet an- 
other to  recover damages for the failure of the latter to comply 
with an agreement made by him as a condition ~lrecedent to the for- 
mation of the partnership." There is a valuable note to that  case a t  
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pp. 835, 836, in which, among other things, i t  is said: "Thus, an ac- 
tion will lie for a breach of promise to furnish money or property 
for carrying on the partnership. A partner may recover the damages 
suffered by him personally, unless ascertainment of such 
damages involves an examination of the partnership ac- (184) 
counts, when the only remedy is in equity." The note is 
amply supported by the citation of relevant authorities. And in 
hTewby v. Harrell, 99 N.C. 149, this Court held: "While the gen- 
eral rule is that  one partner cannot maintain an action against his 
copartner to recover money which might have been taken into ac- 
count of the partnership, until after a settlement, he may sue bc- 
fore such settlement to recover for the wrongful conversion or de- 
struction of the joint property, or for the loss or destruction of his 
individual property used in the business, resulting from the negli- 
gent use by the other partner." 

If the plaintiff, who happens to be a partner, can recover on a 
promissory note given by the firm to him individually, or for dam- 
ages suffered by him in the same way, and resulting from a breach 
of contract, or a tort, there is no conceivable reason why he cannot 
recover here for the sale of goods, wares and merchandise sold or 
supplied to defendant, even if the two mere partners in the supply 
business (which is denied), because the goods were furnished to de- 
fendant personally for the express purpose of enabling him to supply 
his hands who were operating his m ~ l l  plant, with which the plaintiff 
had no connection, except as bookkeeper. The debt due the plaintiff 
was, in no sense, an item in any partnership account, and the case 
in no view falls within the principle invoked by the defendant. 

Now as to  the lien of plaintiff, under the contract with the de- 
fendant set forth in the case. The judge did not discharge the at- 
tachment on the merits, but he was evidently proceeding, or a t  least 
in analogy to the proceeding for a discharge, as authorized by the 
statute (Pell's Revisal, vol. 1, secs. 774 and 775), and the bond re- 
quired by the judge, and given by the defendant in place of the 
400,000 feet of lumber, was so conditioned as to require the defend- 
ant "to pay any such judgment in the action as plaintiff may re- 
cover against him therein," in addition to the bond being held to se- 
cure any lien which plaintiff had on the lumber, for which the bond 
was a substitute, the object of all this being to release the property 
attached so that  defendant or the receiver could use i t  in the prose- 
cution of the business. It would be a clear perversion of the true in- 
tent and purpose for which the bond was allowed to be filed, as an 
accommodation to the defendant so that  he might use the property 
attached or the lumber held in lieu of it, if we should hold other- 
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wise. We must decide according to the letter and spirit of the trans- 
action, and not let the defendant take advantage of his own repu- 
diation of his agreement, upon the faith of whil:h he, or the receiver, 
secured the release of the attached property and afterwards of the 
lumber, so that  the work of the mill might proceed. 

The referee, in his admirable report upon the facts and 
(185) the law, has found as a fact that  the defendant being in- 

volved in serious financial difficulties, and being much em- 
barrassed, there being many recorded judgments against him, and 
while he was in fear of executions being issued against his property, 
was shipping lumber from Garland, N. C., to points outside the 
State as rapidly as possible, which had the effect of hindering, de- 
laying and defrauding his creditors, and such was his intention. The 
defendant does not say in his exceptions that  there was no evidence 
of those facts, but that  they were found by the referee contrary to 
the evidence. We have already discussed the character of such an 
exception where the referee's findings have been considered and ap- 
proved by the judge on exceptions filed to the referee's report. How- 
ever, there was some evidence to  support the findings. 

Attention is called by the appellee to the f:ict that  there was no 
exception taken to the orders of the court as to  the lumber or the 
bond of $5,000, and also to the special condition of the bond re- 
quiring any judgment recovered to be paid. The attachment being 
regular and valid, and intended to bring the defendant before the 
court to answer in the cause, and the defendant having answered, 
and the receiver intervened for the purpose of discharging the at- 
tachment, for the special purpose just mentioned, and substituting 
security therefor, first, in the form of lumber, and, second, by bond 
in lieu thereof, i t  is apparent that  i t  is too late now to claim that  
the same security, in the form of a lien on the l ~ m b e r ,  was not trans- 
ferred to the bond when i t  was given in place of that  lien, and fur- 
ther that  defendant has waived any defect in the attachment (if 
there was any, and we concur with the referee that  there was not) ,  
by appearing and pleading to the merits. and further that  the court 
did not vacate the attachment because of any defect therein, or be- 
cause of insufficient grounds for issuing it, but simply a t  the request 
of defendant and the receiver that  it be done, so that  the prosecution 
of the mill business, then in the hands of tl-e receiver, would no 
longer be interrupted. It was held in Rocky  Mount Mills v. R. R., 
119 N.C. 693 (affirming order of Hoke, J., refusing to vacate an at- 
tachment), that  ('Where a defendant, brought into court on attach- 
ment process, subsequently entered a general appearance and filed 
an answer to the merits, a motion to dismiss the attachment on the 
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ground that  i t  would not lie under the statute was properly refused 
as immaterial." I n  Symons v. Northern, 49 N.C. 241, Battle, J., said: 
"A defendant may come into court without process, and confess a 
judgment (Farley v. Lea, 20 N.C. 307), and we cannot perceive any 
reason why he may not come in, in the same way, and accept the 
plaintiff's declaration and plead to it. If this be so, why may he not 
appear and plead upon the defective process? The main 
object of the leading process is to bring the defendant into (186) 
court, and if he does not choose to object in limine to the 
manner in which he has been brought in, i t  would be wrong to allow 
him to do so after he has, by his acts, admitted himself to be there. 
ready to defend himself against the p!aintiff's action." Toms v. 
Warson, 66 N.C. 417. And in Price v. Sharp, 24 N.C. 417, i t  was held 
that  "In an attachment the defendant by accepting a declaration 
and pleading to the merits, waives all objections to any defects in 
the process." It, perhaps, may be useless to  state that  a lien is ac- 
quired by the levy of an attachment (MciMillan v. Parsons, 52 N.C. 
163), as such a proposition will hardly be gainsaid. C.S. 767. The 
lien of the original levy created by the statute was not destroyed or 
vacated, but is now represented by the bond of the defendants, a 
new form of security, to be sure, but only as a substitute for the 
old, upon which the plaintiff is entitled to judgment for the satisfac- 
tion of his debt. The report of Referee Herring was properly ap- 
proved and confirmed by the court in its judgment, which will not 
be disturbed. 

Having taken this view, i t  is unnecessary to discuss the question 
as to the alleged laborers' and mechanics' lien arising from possession 
of the metal checks. 

We find no error. 
Affirmed. 

Cited: Hambley v. White, 192 N.C. 35; Pugh v. Newbern, 19'3 
N.C. 260; Th readd l  v. Faust ,  213 N.C. 230; Hoft v. Lighterage 
Co.. 215 N.c. 693." 
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(Filed 19 October, 1921.) 

1. Statute  of Frauds-Vendor and  Purchaser-C'ontracts-Par01 Agree- 
ments-Payment of Purchase P r i c e B e t t e r n ~ e n t s .  

A purchaser under a parol contract to convex lands, who has entered 
into possession thereof after paying the purchase price, and put raluable 
improvements thereon, may recover the purchase price from the vendor 
and the enhanced value of the lands by reason of the improvements, 
upon the vendor's refusal to convey the lands under the plea of the statute 
of frauds. 

2. S a l n e S p e c i f i c  Performance. 
-4 rendor of lands under a parol agreement m ~ y  not keep the prcliase 

price thereof, and retain the improvements placed thereon by the pur- 
chaser in possession, and repudiate the ngreemel~t under the plea of the 
statute of frauds, though the purchaser's suit for specific performance 
may not be successfully maintained. The legal and equitable remedies 
discussed by ~ . ~ L K E R ,  J. 

3. Pleadings - Dismissal of Action - Questions fo r  J u r y  - Statute  of 
Frauds. 

Where the complaint in the suit is sufficient for the plaintiff to recover 
of the defendant the purchase price' of lands that he has paid under a 
parol contract of purchase, and for the improvements he has placed 
thereoil to the extent they have enhanced its value, it  is error for the 
trial judge to dismiss the action upoll the plei~dings: and the matters 
controverted by the answer are  for the determination of the jury. 

APPEAL by plaintiff from Cronmer, J., a t  February 
(187) Term, 1921, of COLUMBUS. 

This action was brought to recover the purchase money 
paid by plaintiff to the defendants upon a parol contract for the 
purchase of land which the latter have repudiated, and refused to 
convey to the plaintiff, and also to recover the amount by which the 
land was enhanced in value by certain improvements and better- 
ments placed by the plaintiff upon the tract of' land so sold to her, 
as will appear from the complaint, which is as follows: 

"1. Tha t  the defendants were prior to October, 1919, the 
owners in fee simple of the following described tract of land: 

"In Columbus County, State of North Carolina, adjoining the 
lands of and others, and bounded as follows, viz.; Be- 
ginning a t  a stake, the second corner of lot No. 7, and runs north 
45 degrees east, the line of lot Xo. 8, to the co:rner of Dunn Swamp 
the fork of i t  and alley bay; thence up said bay to a black gum bay 
by the public road, Marmaduke Powell's corner; thence with the 
road t,o lot No. 7 ;  t,hence with it sout'h 70 degrees east to the be- 
ginning, containing 43 acres, more or less, and being lot No. 9 of 



N.C.] FALL TERM, 1921. 199 

the division of the land of James Dyson, deceased, excepting two 
acres already conveyed, and for a more perfect description refer- 
ence is hereby made to said division and deed made by Priscilla 
Dyson, on 7 June, 1888, to Samuel Merritt, and recorded 13 July, 
1888, in book N-N of deeds, a t  page 247, records of Columbus 
County, in the office of register of deeds, and which is hereby re- 
ferred to and made a part of this deed, which see for further de- 
scription of this land. 

"2. That  the plaintiff, in October, 1919, purchased from the de- 
fendants above named the tract of land described in paragraph one 
of this complaint a t  the price of $1,730, and paid to the defendants 
the whole amount of said purchase price, the defendants a t  the 
time they received said purchase price promised, agreed and con- 
tracted to execute to the plaintiff a deed for said tract of land. 

"3. That  this plaintiff immediately after she had purchased said 
tract of land and paid the whole amount of the purchase price there- 
for, erected a dwelling house on the land, which cost her $925, and 
also erected one tobacco barn thereon a t  the cost of $350, 
making a total of $1,275 which the plaintiff has spent in (188) 
making improvements on said tract of land, making a total. 
including the purchase price, of $3,025, which the plaintiff has ex- 
pended on the tract of land. 

"4. That  the plaintiff took possession of said tract of land 
January, 1920, and has been living on the same, occupying the 
house she erected thereon as a dwelling. 

" 5 .  That  on 5  March, 1920, the plaintiff had a deed in fee simple 
prepared from Sam C. Carter and wife, Lillian Carter, to the plain- 
tiff, conveying to her the tract of land described in paragraph one 
of this complaint, and presented the same to Sam C. Carter and 
wife, Lillian Carter, and requested them to execute i t  in due form 
and according to law. 

"6. Tha t  Sam C. Carter and wife. Lillian Carter, defendants 
above named, failed and refused to execute the deed, and both still 
refuse to execute the same to the plaintiff, in violation of their 
promise and agreement to convey the same. 

"7. That  the defendants are now cutting and removing timber 
from the t,ract of land, and are threatening to continue to cut and 
remove timber therefrom, to the plaintiff's great damage of $300. 

"8. That  the plaintiff has caused a summons to issue from the 
Superior Court of Columbus County in an action entitled as above. 

"9. That  the defendants are insolvent, as this plaintiff is in- 
formed, believes and so alleges. 

"Wherefore, the plaintiff prays the court that  an order be made 
restraining the defendants, their agents, servants and employees 
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from cutting and removing any tiinber from aaid tract, of land, or 
in any manner committing acts of trespass thereon or from going 
upon said tract of land, and for such other and further relief as to 
the court may seem proper.'' 

Donald McRackan and S. Broum Shepherc! for plaintif 
No brief for defendant. 

WALKER, J.: after stating the case: We are of opinion that 
there was error in the judge's ruling. The plaintiff had entered into 
a parol contract with the defendant by which ~t was stipulated that 
the defendant should convey to her a certain tract of land, contain- 
ing 43 acres, more or less, and particularly described in the corn- 
plaint, upon the payment by the plaintiff of the purchase money, 
which was $1,750, and which was duly paid by the plaintiff, believ- 
ing that  defendants would comply with their promise and convey 

the land, and that,  relying upon the defendant's promise, 
(189) the plaintiff entered into the possession of the land and 

erected valuable improvements thereon which reasonably 
cost $1,275. The plaintiff caused a proper deed to herself for the 
premises to be prepared, which was sufficient in form and substance 
to convey the estate promised by parol to be conveyed by the de- 
fendants to her, and defendants refused to execute the same, and 
now deny that  the contract was ever made. pleads the statute of 
frauds and claims ownership of the land, and all this notwithstand- 
ing they have the purchase money in their pocket. We must be gov- 
erned in our decision by the allegations of the complaint, on which 
our statement of the facts is based, the court having dismissed the 
action upon the pleadings, and certain alleged admissions which do 
not, in our opinion, affect the question, a t  t h ~ s  stage of the case, 
and when so controlled, we must hold that such a transaction does 
not look well for the defendants, and upon i t  the judgment of the 
lower court is not sustained by the law, and certainly not by equity. 

We have solemnly adjudged in this Court, more than once, that  
where there is a parol contract to convey land, the full amount of 
the purchase money is paid, the vendee enters into possession and 
the vendor afterwards repudiates the contract by refusing to make a 
deed for the land, the purchaser may recover the price of the land 
so paid by him (Improvement Co. v. Guthrie, 116 N.C. 381), and 
further that  where the vendor elects so to repudiate his parol con- 
tract by refusing to convey and sets up the Statute of Frauds, the 
purchaser may recover the amount paid by hini for the land under 
his prayer for general relief, although the action be for specific per- 
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formance. Wilkie v. Womble, 90 N.C. 254 (cited in note, 19 L.R.A. 
879) ; Murdock v. Anderson, 57 N.C. 77; Ellis v. Ellis, 16 N.C. 398. 
Under the old system, when the courts of law and equity were sep- 
arate, i t  was held that  the purchaser could not proceed in equity to 
recover the purchase price which had been paid by him, as he had a 
full and adequate remedy a t  law, that  is, by an action for money 
had and received to his use by the vendor or for money paid under 
a contract, the consideration having failed by the conduct of the 
adverse party, but now the two systems are blended, and since 1868 
that  rule has become obsolete. Murdock v. Anderson, supra; Wilkie 
11. Womble, supra. But  even under the former system, if from pe- 
culiar circumstances the remedy a t  law would be inadequate, the 
equity court would have interfered and given redress. Ellis v. Ellis, 
supra. 

The general right of the purchaser to recover what he has paid 
on the purchase money, and the obligation of the vendor to re- 
store what has been unjustly received by him on his repudiated 
promise results (says Smith, C.J., in Wilkie v. Womble, supra) from 
the annulling of the executory agreement for the sale of 
the land and will be enforced against the party so avoid- (190) 
ing it. This was also held in Beaman v. Simmons, 76 N.C. 
43, which was an action to recover back the purchase money paid 
on a repudiated or cancelled contract. And when the purchaser has 
entered into possession of the land, paid the purchase money and 
made improvements, on the faith of the vendor's parol promise to 
convey to him, which he refuses to do, and repudiates the contract 
by pleading the Statute of Frauds, the seller may recover not only 
the purchase money paid by him, but compensation for his improve- 
ments to the extent that  they have enhanced the value of the land. 
Ford v. Stroud, 150 N.C. 362; Pass v. Brooks, 125 N.C. 129 (mocii- 
fied, but not on this point, in 127 N.C. 119) ; Albea v. Griftin, 22 
N.C. 9 ;  Hedgepeth v. Rose, 95 N.C. 41; R. R. v. Battle, 66 N.C. 541; 
Tucker v. Markland, 101 N.C. 422. The Court said in Pass v. 
Brooks, supra, 131: 'The  law wiIl not allow the plaintiff to take 
possession of the lot without repaying the purchase money so paid 
to him, and without also paying for the valuable improvements put 
on the lot, by reason of said parol contract; this would be unjust 
and inequitable." We said in Jones v. Sandlin, 160 N.C. 150, a t  p. 
154: "The general rule is that  if one is induced to improve !and un- 
der a promise to convey the same to him, which promise is void or 
voidable, and after the improvements are made he refuses to con- 
vey, the party thus disappointed shall have the benefit of the im- 
provements to the extent that  they increased the value of the land," 
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citing Kelly v. Johnson, 135 N.C. 647; Reed z. Exum, 84 N.C. 430; 
Luton v. Badham, 127 N.C. 96; Albea v. Griffin, 22 N.C. 9 ;  Hedge- 
peth v. Rose, 95 N.C. 41; Pitt v. Moore, 99 B.C. 85. This Court, in 
Joyner v. Joyner, 151 N.C. 181, a t  p. 182, refers to Albea v. Griffin, 
supra; Baker v. Carson, 21 N.C. 381, and Pitt v. Moore, 99 N.C. 85. 
and says: "An examination of these cases, as well as Luton v. Bad- 
ham, 127 N.C. 96, in which case many of the previous decisions of 
this Court are reviewed, will disclose that  the basis of the relief 
granted in each of these cases was a parol agmement to convey cer- 
tain land, or an interest therein, which induced an expenditure of 
money, in good faith, in its improvement and the enrichment of the 
land, the repudiation of the agreement to convey, and the attempt 
thereby to perpetrate a fraud." Albea v. Grifin, supra, decided that,  
"Although payment of the purchase money, taking possession, and 
making improvements, will not entitle the vendee to the specific 
performance of a parol agreement for the sale of land, yet he has, 
in equity, a right to an account of the purchase money advanced, 
and the value of his improvements, deducting therefrom the annual 

value during his possession," and the case of Baker v. Car- 
(191) son, supra, was approved. See, also. Wharton v. Moore, 84 

N.C. 479; Barker v. Owen, 93 N.C. 198 a t  203. 
We wish to be exactly just to  the defendants, and this induces 

us to state that  in the answer it  is denied that  defendants contracted 
with the plaintiff, as the latter alleges, but, that they did contract to 
sell her, and did afterwards convey to her, a smaller tract of land 
on which the improvements were made, but we do not agree with 
the judge that  no issues of fact or law were raised by the pleadings, 
or that  the pleadings were in such a state that  he could dismiss the 
action, without giving proper consideration to the plaintiff's equity, 
or even to his remedy a t  law. 

The fact that  plaintiff has received a deed for the land on the 
northwest side of the drain, and has no other deed, or other writing 
for any other part of the land, did not authorize a nonsuit, or dis- 
missal of the action, because plaintiff does not allege that  she had 
any other writing, but that  by pnrol defendants agreed to convey 
the land in question, and that  she paid the purchase money and mas 
let into possession of the said land, under the agreement, and then 
made the improvements. If i t  turns out that plaintiff has received 
$ome land for the purchase money paid by her, she would only be 
entitled to recover the fair balance due, to be ascertained in the 
proper way. 

It is not now required that  we should consider the question re- 
lating to the injunction which was refused, as i t  is not relevant t c  
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the controversy. We do not, however, see why plaintiff should be 
entitled to an injunction against the cutting of timber when i t  ap- 
pears she is not the legal or equitable owner of the land. 

We may add that when the allegations in the case are threshed 
cut i t  may finally appear that  plaintiff's allegations are not sus- 
tained, and that she is really not entitled ta any return, either legal 
or equitable. But as there was a peremptory dismissal of the case, 
we are not dealing with the actual facts, but with plaintiff's allega- 
tions in her complaint. 

The judgment will be set aside and the case submitted to a jury 
upon proper issues, unless a reference or other method of trial is. 
agreed upon by the parties, and the case is accordingly remanded 
with directions for further proceedings therein not inconsistent with 
this opinion, and in other respects according to the course and prac- 
tice of the courts. 

Error. 

Cited: Eaton v. Doub, 190 N.C. 22; Rochlin v. Construction 
Co., 234 N.C. 445; Hunt v. Hunt, 261 N.C. 443. 

H. S. REID AND WIFE, v. OSCAR NEAL. 
(192) 

(Filed 19 October, 1921.) 

1. Wills-Deeds and  Conveyances-Rule i n  Shelley's Case. 
The rule in Shellefl's case is one of law and not of construction, and 

where the language of the instrument brings the disposition of land within 
its operation, the intent of the grantor or devisor does not control. 

2. Same-Estates-Remainders-Defeasible Fee. 
A devise of land to testator's daughter for life, and at  her death to her 

"bodily heirs, if any, and if none, to return to my estate," does not come 
within the meaning of the rule in Shelle?l's case so as  to give to the 
daughter a fee-simple estate, in disregard of the intent of the testator; 
and will be construed. nothing else appearing. as giving her the fee simple, 
defeasible upon her dying without issue: and upon the happening of this 
contingency, n-it11 remainder over to the heirs general of the testator. 

3. Same--Testator's Intent-Interpretation. 
When permissible from the language employed, a will should be con- 

strued with reference to the meaning of eveq  word and clause, to har- 
monize them with each other, when the effect is not inconsistent with the 
general intent and purpose of tbe testator as gathered from the entire in- 
strument. 
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4. Same-Remaindermen-"Estate." 
Where the rule in B l i e l l e ~ ' ~  case is inapplicable to a devise of lands, 

and it  appears from the interpretation of a will that it  was the intent of 
the testator to give his daughter a fee simple, defeasible upon her dying 
without issue, in which ereut it was "to return to his estate," the limita- 
tion over to "his estate" is not void for uncertainty, the intent of the tes- 
tator being that it return to his estate for distribution among his general 
heirs. 

8. Wills-Estates-Remaindermen-Heirs at Law. 
In accordance with the intent of the testator. as gathered from the 

words he has used in his will, the word "estate" may be interpreted to 
mean the quantity of interest to be taken. or t l ~ e  thing devised, or the 
circumstances or conditions in which the owner stands in regard to his 
property, or the person or persons to take i t ;  and may refer to personal 
or real property, or exclude real property. 

6. Wills-Residuary Clauses-Purpose. 
The purpose of a residuary clause in a will is to provide for the ulti- 

mate disposition of legacies and devises which are  void, or hare lapsed, 
or have been refused; and, in the absence of an effective residuary clause, 
a lapsed or void legacy or devjse will go to the next of kin, or to the 
heirs of the testator, as in case of intestacy. 

APPEAL by defendant from Connor, J., a t  July Term, 1921, of 
WILSON. 

Submission of controversy without action. C.S., ch. 12, art. 25. 

(193) H.  S. Reid and wife, Laura Reid, and Oscar Neal, de- 
siring to submit a question in differ~nce, which might be 

the subject of a civil action, have agreed upon the following state- 
ment of facts, upon which the controversy depends, and present the 
controversy for submission to  this court for determination: 

1. Laura Reid is the daughter of Ishmael Wilder, and H. S. Reid 
is her husband. 

2. Ishmael Wilder died don~iciled in the county of Wilson, North 
Carolina, in February, 1917, having first made and published his 
last will and testament, by the third item of which he devised to 
his daughter, Laura Reid, certain lands, the following being a true 
and correct copy thereof, to  wit: 

"I lend to my daughter, Laura Reid, 59% acres, the remainder 
of my land, to include the house where Joe Barnes now lives, to her 
during her natural life, and a t  her death I give it  to her bodily heirs, 
if any, and if none to return to my estate." The said last will and 
testament after having been duly proven according to law, was ad- 
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mitted to probate and recorded in Book of Wills No. 6, page 1, in 
the office of the clerk of the Superior Court of Wilson County. 

3. That  no other item or part of said will deals in any manner 
with the lands devised unto Laura Reid, and there is no residuary 
clause therein. 

4. That  after the death of Ishmael Wilder the devisees caused 
the lands to be surveyed by J. T .  Revell, surveyor, on 20 April. 
1920, and the lands devised unto Laura Reid by the third item of 
said last -dl and testament are described as followq: 

"Beginning a t  a stake, C. E. Brame's corner, and runs thence 
north 3 degrees east 283 poles to a stake. H.  G. Wilder's corner; 
thence north 87 degrees west 33115 poles to a stake in Hinnant's linc, 
H. G. Wilder's corner; thence south 3 degrees ~ w s t  283 poles to a 
stake in Brame's line; thence 87 degrees east 33y2 poles to the begin- 
ning, containing 59y2 acres, as surveyed by John T .  Revell." 

5 .  That H. S. Reid and his wife, Laura Reid, have contracted 
and agreed to sell the said 591h acres of land to Oscar Neal, and 
Oscar Neal has agreed to purchase the came and to pay therefor the 
sum of $10,000 upon the render to him of a good and sufficient deed 
conveying unto him the said lands in fee simple. 

6. That  H. S. Reid and wife, 1,aura Reid, have tendered unto 
the said Oscar Neal a deed, properly execllted, conveying the said 
lands unto him and demanding the payment of the purchase price, 
according to the terms of the contract, but the said O ~ c a r  Neal de- 
clines to accept the said deed and pay the purchase price. 

7, H. S. Reid and wife, Laura Reid, contend that  un- 
der the terms of the will of I~hmae l  Wilder the said Laura (1941 
Reid is seized in fee simple of the said land. Oscar Neal 
contends that  under the terms of the will of Ishmael Wilder the snid 
Laura Reid is not seized of a fee simple estate therein and she and 
her husband cannot convey the same to him in fee simple. 

Wherefore, the said parties submit to this court the determina- 
tion of the question in difference between them, and if the said 
court shall be of the opinion that the said Laura Reid ic qeized of n 
fee simple estate in and to the ,said lands, then judgment shall be 
rendered by the said court requiring the said Oscar Neal to accept 
the said lands and pay the purchaqe price according to the contract, 
but if the court shall be of opinion that the said Laura Reid is not 
seized of fee simple estate in said lands, then judgment shall be 
rendered accordingly. 

Judge George W. Connor rendered the following judgment: 
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This controversy without action coming on to be heard before 
the undersigned resident judge of the Second Judicial District, in 
which the county of Wilson is located, upon tl-,e agreed statement of 
facts submitted, and i t  appearing to the court that  the said agreed 
statement of facts is properly verified under the statute and. after 
giving the matter consideration, the court being of the opinion that 
Laura Reid is seized in fee simple of the lands devised unto her by 
the last will and testament of Ishmael Wilder: 

It is therefore, upon motion of Connor and Hill, attorneys for 
H. S. Reid and wife, Laura Reid, ordered, decreed and adjudged that 
the said Oscar Neal accepts a deed tendered to  him by the said H.  
S. Reid and wife, Laura Reid, and pay unto them purchase price 
agreed upon, to  wit, $10,000, and the costs of this proceeding to be 
taxed by the clerk. 

The defendant excepted and appealed. 

Connor & Hill for plaintilffs. 
E.  J. Barnes for defendant. 

ADAMS, J. In  February, 1917, Ishmael FA'ilder died domiciled 
in the county of Wilson, having made his lasl will and testament, 
which has been duly proved and probated. Item three is as follows: 

"I lend to my daughter, Laura Reid, 59% acres, the remainder 
of my land, to  include the house where Joe Barnes now lives, to her 
during her natural life, and a t  her dcath I give t to her bodily heirs, 
if any, and if none, to return to my estate." 

The plaintiffs contend that the dev~se over - "to return 
(195) to my estate" - is void; that the word "estate" refers, not 

to persons, but to the condition or circumstances in which 
the testator stood with reference to his property - the nature and 
extent of his interest; that  there is confusing uncertainty as to the 
persons who might succeed to the title upon thth failure of the fern0 
plaintiff's "bodily heirs," and that  the devisee, Laura Reid, has an 
estate in fee simple under the rule in Shelley's case. I t  therefore be- 
comes necessary to decide whether the rule in Shelley's case applies, 
and if i t  does not, to construe the devise under which the feme 
plaintiff claims title to  the land. 

This noted rule, a prolific source of litigation, is stated by Coke 
as follows: "When an ancestor, by any gift of conveyance, taketh 
an estate of freehold, and in the same gift or conveyance an estate 
is limited, either mediately or immediately, to his heirs in fee or in 
tail, the word heirs is a word of limitation of the estate, and not a 
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word of purchase." 1 Coke 104. I n  Kent's Commentaries, as a cita- 
tion of Preston's definition, the rule is given in this language: "Where 
a person takes an estate of freehold, legally or equitably, under a 
deed, or will, or other writing, and in the same instrument t'nere is 
a limitation by way of remainder, either with or without the inter- 
position of another estate, of any interest of the same legal or equit- 
able quality to his heirs, or heirs of his body, as a class of persons 
to take in succession from generation to generation, the limitation 
to the heirs entitles the ancestor to the whole estate." 4 Kent Coni. 
(215). 

It is held with practical unanimity that  the principle stated is 
not a rule of construction, but a rule of law. If the language used in 
a particular instrument brings the case within the operation of the 
rule, the intention of the grantor or devisor does not control. 

I n  -Vobles v. Nobles, 177 K.C. 245, Hoke, J., speaking for this 
Court, said: "The rule in question has always been recognized with 
us, and a perusal of these and other like cases will disclose that  when 
the terms of the instrument by correct interpretation convey the 
estate in remainder to the heirs of the first taker as a class, 'to take 
in succession from generation to generation' to the same persons as 
those who would take as  inheritors under our canons of descent and 
in the same quantity, the principle prevails as a rule of property 
both in deeds and wills, and regardless of any particular intent to 
the contrary otherwise appearing in the instrument." 

This Court has had occasion from time to time to construe divers 
instruments in which the language used bears striking similarity to 
the language in the devise under coneideration. Recourse to former 
adjudications may, in the present instance, serve to direct us to the 
correct conclusion. 

I n  Francks v. Whitaker, 116 N.C. 518, the  devise was in 
these words: ('I give and devise (real estate) to my be- (196) 
loved son E. S. F., during his natural life, and after his 
death to his lawful heir or heirs, should he have any surviving him, 
but should he not have any lawful heir or heirs surviving him, then 
1 give and devise the same to  the children of my beloved son TT'. 
W. F." The Court held tha t  the proper construction of the Will is as 
if i t  read: "I give and devise to my beloved son E. S. F., during his 
natural life, and after his death to his issue, should he have any 
surviving him, but shouId he not leave issue, then I give and de- 
vise the same to the children of my beloved son W. W. F." 

I n  Bird v. Gilliam, 121 N.C. 327, the devise was "to my daughter 
Mary  during her natural life, and give the same to the heirs of her 
body, but if my daughter Mary should not have no lawful heirs of 
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her body, the said land a t  her death shall go back to my son Wil- 
liam and the heirs of his body." 

The Court said: "The rule in Shelley's case does not apply here. 
If there had been no words explanatory of the words 'heirs of her 
body,' in connection with the estate devised to Mary, she would, 
under the rule, have taken the fee. Nichols v. Gludden, 117 N.C. 497. 
But  there were such explanatory words where the testator said, 'but 
if my daughter Mary should not have no lawful heirs of her body, 
the said land,' etc. Such explanatory words hav. been construed by 
this Court to mean issue. Rollins v. Keel, 115 N.C. 68. Mary, then, 
took only a life estate." 

The case of May v. Lewis, 132 N.C. 115, is of similar import. 
There the devise was in the following words: " [  loan unto my son, 
B. M., my entire interest in the tract of land, to be his during his 
natural life, and a t  his death, I give said land to his heirs, if any, 
to be theirs in fee simple forever; and if he should die without heirs, 
said land to revert back to his next of kin." The Court held that  
the son took a life estate, saying that  ''any words added to the 
limitation which carry the estate to  any other person, in any other 
manner or in any other quality than the canons of descent provide, 
will take the case out of the operation of the 'rule,' and limit the 
interest of the first taker to  an estate for his life." 

Puckett v. Morgan, 158 N.C. 344, presents the case of a devise, 
the terms of which, excepting the last clause, arc? substantially iden- 
tical with the language used in this case: "I leave to  Martha Mor- 
gan, the wife of James Morgan, 48?/2 acres of land, known as the 
Rachael tract, on the east side, during her life, then to her bodily 
heirs, if any; but if she have none, back to her brothers and sisters." 
Martha Morgan died in 1894, leaving two daughters, one of whom 
was the plaintiff, who had intermarried with P. H. Puckett. James 

Morgan, the surviving husband of Martha, was in possession 
(197) of the land claiming a life estate as tenant by the curtesy. 

Upon demurrer, the judge held that  under Shelley's case 
Mrs. Morgan took an estate in fee, and that  t h ~  defendant was en- 
titled to the possession of the land during his life. But in the opinion 
of this Court Brown, J. ,  said: "It is also manifest that  the testator 
did not intend that  his daughter should take an estate in fee, for in 
express words he devised her an estate for life only, and the context 
shows that  he intended that  her children should take a t  her death, 
and in the event of her death without children, then that  her broth- 
ers and sisters should receive the property." 

These precedents are maintained in the more recent decisions of 
this Court. Clackledge v. Simmons, 180 N.C. 535; Wallace v. Wal- 
lace, 181 N.C. 158. I n  the former case there was a devise of real 
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estate to the testator's daughter for life, and a t  her death unto the 
heirs of her body lawfully begotten, with a provision tha t  in the 
event of her dying without heirs of her body, the land should go to 
the testator's heirs a t  law. Walker, J . ,  citing numerous decisions 
bearing upon the question, concluded that the words "heirs of her 
body" should not be construed in their technical sense, as denoting 
an entire class of heirs to take in indefinite succession, but 3hould 
be construed as  meaning the children of the testator's designated 
child, Accordingly i t  was held tha t  the first taker acquired a life 
estate and the children an estate in fee as purchasers. In  the latter 
case, Elisha Wallace and his wife executed a deed conveying to C. 
A. Wallace a tract of land, to hold during his natural life, subject to 
the  support and protection of the grantors during their lifetime. In  
the deed is this additional provision: "And then after the death of 
the above said C. A. Wallace, then said land to descend in fee simple 
to his bodily heirs, if any, and if none, to go to his next of kin." C. 
A. Wallace died without the birth of issue, and made his will devis- 
ing the land for life to his widow Selina, "and a t  her death to the 
children of R. I. Wallace." The representatives and children of the 
deceased brothers and sisters of C. A. Wallace instituted a cpecial 
proceeding for partition, making parties his widow and his surviv- 
ing brothers and sisters. The widow and the petitioners contended 
tha t  C. A. Wallace took an estate in fee simple, while the defendants 
insisted tha t  he took only a life estate, and that  upon his death they 
acquired title to the land by virtue of the limitation to the next of 
kin. In  an  opinion reviewing the authorities, Hoke, J., said: "We 
must hold tha t  C. A, Wallace took only a life estate under the deed 
from his father, and tha t  under the ulterior limitation to his next 
of kin the property belongs to his surviving brothers and sisters to 
the  exclusion of the widow and his nephews and nieces." 

The prevailing doctrine drawn from the decisions in 
this jurisdiction is crystallized in TVallace v Wallace in (198) 
the following paragraph: "From these and other author- 
ities i t  will be noted that in order to an application of the rule in 
Shelley's case (being contrary as i t  is to the expressed will of the 
grantor tha t  the first taker should have a life estate only),  the 
words 'heirs' or 'heirs of the body' must be taken in their technical 
sense carrying the estate to the entire line of heirs, and a t  this time 
and in this jurisdiction to hold as inheritors under our canons of 
descent, and if i t  appears by correct construction that  these words 
are not used in tha t  sense, but only as words designating certain 
persons or confining the inheritance to a restricted class of heirs, the 
rule does not apply, and the ancestor or first taker will be held to 
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have acquired only a life estate, according to the express words of 
the instrument." 

But  the plaintiffs insist that the instruments construed in these 
decisions may be differentiated, in that the ulterior devise in the in- 
stant case, limited not to a person or class of persons, but to "my 
estate" is void because indefinite anti uncertain. The immediate ques- 
tion, then, is this: What is the proper legal construction of the words 
"if any, and if none, to return to my estate?" 

It is true that  the rule in Shelley's case is a rule of law and not 
of construction, but whether the ulterior devise is valid, or whether 
the limitation is to the "technical heirs" of the first taker, or to a 
particular class of heirs, is essentially a prelin~inary question as to 
the construction of the particular instrument under consideration; 
and the intent of the grantor or devisor is to be disregarded only 
where a proper interpretation of his language brings the particular 
case within the rule. Puckett v. Morgan, supra; Blackledge v. Sirn- 
mom, supra. I n  construing this clause - "if any, and if none, to  re- 
turn to my estate" - the intent of the testator must be sought un- 
less we hold as a matter of law that the clause is void upon its face. 
If the words referred to are susceptible of any construction which is 
consistent with the validity of the will in its entirety, we cannot de- 
clare them void without doing violence to one of the cardinal rules 
of construction. A will should be construed so as to give effect to 
every word and every clause, and to harmonize the several clauses, 
provided the effect is not inconsistent with the general intent and 
purpose of the testator as gathered from the entire instrument. 30 
A. & E. (2 ed.) 664; Gardner on Wills, 373: S~ztterzoaite v. E'ilkin- 
son, 173 N.C. 39. 

It cannot be successfully urged that  the word "estate" makes the 
last limitation void for uncertainty. This word has more than one 
meaning, and is susceptible of more than one construction. Anciently 
confined to land, i t  has been enlarged so as to embrace property of 

every description. Enumerated with words which are de- 
(199) scriptive of personal or chattel interthsts, i t  may exclude 

real estate altogether. It may denote the quantity of in- 
terest, or the thing devised, or the condition or circumstances in 
which the owner stands in regard to his property. 3 W. & P. 2475 
et seq. Also, i t  has been construed as meaning a person. Bennett 
v. State, 36 S.W.R. 948. I ts  legal signification must be ascertained 
from the context, or an examination of all the provisions of the in- 
strument in which i t  appears. I n  Downing v. Grigsby, 96 N.E.R. 
513, i t  is said that  the ordinary meaning of the words "revert to my 
estate" is, "return to the aggregate of all the property which I may 
leave a t  my death." 
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It will be observed that in the last will and testament of Ishmael 
Wilder there is no residuary clause - in fact no clause, excepting 
item three - which purports to deal with the land in question. 

If Laura Reid die without bodily heirs, or children, or "issue" 
(Francks v .  Whitalcer, supra; Bird v .  Gilliam, supra; C.S. 17391, 
and effect be given to the ulterior limitation, in ~7ho1-11 will the title 
vest? The office of the residuary clause in a will is to provide for 
the ultimate disposition of legacies and devises which are void, or 
have lapsed, or have been refused. In the absence of an effective 
residuary clause, a lapsed or void legacy or devise will go to the 
next of kin, or to the heirs of the testator, as in case of intestacy. 
Johnson v.  Johnson, 38 N.C. 426; Winston v.  Webb, 62 N.C. 1 ;  
Robinson v .  ~TIcIver, 63 N.C. 645; Tulitty v .  Martin. 90 N.C. 643. 

After a careful consideration of the authorities we conclude 
that effect must be given to the ulterior limitation - "and if none, 
to return to my estate"; that the testator gave to his daughter Laura 
a life estate with remainder in fee defeasible upon the failure of her 
"bodily heirs" (Kirkman v .  Smith, 174 S .C .  603), and that the de- 
vise in item three should be construed as i f  i t  read: "I devise to my 
daughter Laura Reid 591//2 acres, the remainder of my land, to in- 
clude the house where Joe Barnes now lives, to her during her natural 
life, and a t  her death I give i t  to her issue, if any, and if none, to 
my heirs1'- i. e., in the absence of a residuary clause, to those who 
would have been entitled had the testator died intestate. It is ob- 
vious, then, that  under the will of her father Laura Reid takes only 
a life estate, and that  the plaintiffs cannot convey the land in fee 
simple. The judgment is therefore reversed. 

Reversed. 

Cited: Anderson v. Anderson, 183 N.C. 143; Willis v .  Trust 
Co., 183 N.C. 269; Hampton v .  Griggs, 184 S . C .  18; Zieglar v .  Love, 
185 N.C. 42; Thomas v.  Clay, 187 N.C. 784; Shephard v.  Horton, 
188 K.C. 788; Yelverton v. Yelverton, 192 N.C. 617; Daniel v. Bass, 
193 N.C. 297; Welch v.  Gibson, 193 N.C. 691; TYillia?ns v .  Best, 195 
N.C. 327; Bradley v. Church, 195 N.C. 663; West v .  Murphy, 197 
N.C. 490; Cheek v. Gregory, 197 N.C. 766; Doggeft v. T7nughan. 199 
N.C. 426; Stevenson V .  Trust Co., 202 N.C. 96; Brown v.  -lfitchell, 
207 N.C. 134; Richardson v .  Cheek, 232 N.C. 512; Privott v .  Gm- 
ham, 214 K.C. 200; Bell V .  Th~irston, 214 N.C. 234; Edwards v 
Faulkner, 215 N.C. 588; Barber v .  Barber, 217 N.C. 427; William- 
son v .  Cox, 218 N.C. 181; Perkins v. Isley, 224 N.C. 798; Feather- 
stone v .  Pass, 232 N.C. 352; Marks v .  Thomas, 238 N.C. 546; F~iller 
v .  Hedgpeth, 239 N.C. 376; Clayton v. Bzmh, 239 N.C. 390; Tremb- 
lay v .  Aycock, 263 N.C. 629. 
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E. F. YOUNG, RECEIVER, V. Z. R. DAVIS. 

(Filed 19 October, 1921.) 

Statutes-Interpretations-Presumptions. 
When there are two or nore  statutes on the same subject in the same 

or sucwsuire Legislatures, the presumption is against inconsistency, and 
they should be so construed as  to harmonize with each other, and as n 
whole, in the absence of express repealing clauses, and each and every 
part allowed significance if this can be done by fail and reasonable inter- 
pretation. 

Same -Confl ic tAddit ional  Remedies-ProcedurePleadings-Judg- 
m e n t c o u r t s - C l e r k s  of Court. 

Ch. 136. Laws 1919, dealing with the procedure ~efore  the clerk as to 
service of process, the filing of pleading and rendering judgments by de- 
fault, upon uncontested actions to recover upon bills, notes. bonds, and 
other forms of indebtedness, deals palticularly with the class of actions, 
and is construed to be an additional remedy g i ~ e n ,  and not repealed by 
the pro~isions made applicable to the general procedure and remedies 
passed later a t  the same session of the Legislature, or by the amendment 
expressly referring to it, pass as ch. 96, Special Se%ion of 1920; and ch. 
136. Lams 1919, is in force as a permissive and selective method of pro- 
cedure in the class of actions to which it refers. 

Statutes-Interpretation-Codification of Laws-Legislature. 
In the interpretation of statutes upon the same subject-matter a t  the 

same or a subsequent session, on the question of whether they have been 
repealed by R later act, the codification of the laws and its adoption by 
the Legislature thereafter, when relevant, may be considered by the courts. 

MOTION to set aside judgment by default final, heard before his 
Honor, Lyon, J., holding the courts of the Fourth District a t  Golds- 
boro, hi. C., on 10 June, 1921, apparently by consent. 

The facts more directly relevant to the inquiry and his Honor's 
judgment thereon are set forth in the record as follows: 

It appears to the court, and the court finds frcm the record of the 
cause, and affidavits submitted, the following facts: 

1. The summons in this cause was issued by the clerk of the Su- 
perior Court of Harnett County, 13 April, 1921, returnable 2 May, 
1921, the last named date being the first Mond,ay of May. 

2. The summons was by the sheriff of Wilson County, together 
with a copy of the complaint, duly served on the defendant 20 April, 
1921. 

3. The complaint, duly verified, declared on a promissory note, 
and demanded judgment to the amount of the note, alleging that  the 
plaintiff was the holder in due course of said note. 

4. On 10 &lay, 1921, eight days ~ f t w  the return date 
(201) of the summons, and on the second l londay of May, 1921. 



N.C.] FALL TERM,  1921. 213 

judgment by default final was entered by the clerk of the Su- 
perior Court against the defendant for the amount demanded by 
the plaintiff. 

5 .  The defendant, on 18 May, 1921, for good cause, requested 
a n  extension of time in which to answer the complaint. The defend- 
a n t  was informed by the Clerk of the Superior Court of Harnett 
County that the time to answer would he extended as requested, 
and for the cause assigned, but for the fact that judgment had al- 
ready been entered in the cause. 

The court finds further that  the defendant could haye, and would 
have, answered prior to 22 May,  1921, had judgment not already 
been entered and had the clerk of the Superior Court of Harnett 
County refused the application of the defendant for an extension 
of time in which to answer. 

6. The court finds that  the defendant has a meritorious defense; 
tha t  the defense set up in the further defense of the answer sought 
by the defendant to be filed in this cause, and used in his motion as 
an  affidavit, is a good and meritorious defense to the plaintiff's al- 
leged cause of action. 

The court is of opinion that  chapter 156, Laws 1919, was re- 
pealed by ch. 96, Public Laws, Special Session, 1920, and is further 
of the opinion that  the judgment ent,ered by the clerk of the Su- 
perior Court in this case was premature, and for that cause irregu- 
lar,  and tha t  the defendant is entitled to have his motion tha t  the 
judgment be set aside and that he be granted leave to answer sus- 
tained. 

I t  is now by the court, on motion of the defendant, ordered and 
decreed tha t  the judgment heretofore entered in this cause by the 
clerk of the Superior Court of Harnett  County be, and the same is 
hereby, set aside and declared of no effect. The defendant is perrnit- 
ted to file answer within ten days from this date. 

From this judgment plaintiff appealed. assigning error the rul- 
ing of his Honor tha t  ch. 156, Laws 1919, was repealed by ch. 96, 
Public Laws, Special Session 1920, and that the judgment of the 
clerk being therefore premature and irregular, defendant is entitled 
to have same set aside. 

Ross & Salmon, James Best for plainti,f. 
W. A. Lucas, Pou, Bailey & Pou for defendant. 

HOKE, J. Chapter 156, Laws 1919, entitled ,4n -4ct to Provide a 
More Speedy Determination of Uncontested Rights and Actions 

upon Bills, Notes, Bonds, and other Forms of Indebtedness, and 
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(202) duly ratified 7 March, 1919, nlakes provision in effect tha t  
in all such actions, summons may be returnable before the 

clerk on the first Monday in the month. and judgments by default 
rendered on the second Monday, provided such summons is issued 
more than ten days before any first Monday, a duly verified com- 
plaint is filed a t  time of issue setting forth a cluse of action of the 
kind specified, a copy of same bcing "served on dcfendant a t  time 
of service," and the defendant shall neglect or fail to file a verified 
answer, raising material issues before said second Monday. 

In  chapter 304 of the same session, ratified 11 March, 1919, the 
Legislature made provision as to the procedure in civil actions gen- 
erally, the first three sections of which are as follows: 

"SECTION 1. The summons in all civil ac t~ons  in the Superior 
Court shall be made returnable before the clerk a t  a date named 
therein, not less than ten days nor more than twenty days frorn the 
issuance of said writ, and shall be served as now provided by law. 

"SEC. 2. The complaint shall be filed on or before the return 
day of the summons: Provided, for good cause shown the clerk may 
extend the time to a day certain. 

"SEC. 3. The answer or demurrer shall be filed within twenty 
days after the return day, or, if the time is exlended for filing the 
complaint, then the defendant shall have twenty days after the 
date fixed for such extension: Providsd, for good cause shown the 
clerk may extend the time for filing the answer or demurrer." 

The statute containing extended and further provisions affecting 
procedure not specially relevant to the questions presented. 

At  the Special Session 1920, ch. 96, the same Legislature enacted 
a statute which, in section 1 purports in exprcbss terms to amencl 
"Chapter 304 of the Laws of 1919," and which makes extended pro- 
vision affecting procedure in civil causes, providing among other 
things tha t  the "Summons in all civil actions in the Superior Court 
shall be made returnable before the clerk a t  a date named therein, 
not less than ten nor more than twenty days from the iqsuance of 
the writ; tha t  the conlplaint shall b~ filed on or before the return 
day of the summons (unless the time is extended) and that the an- 
swer or demurrer shall be filed within twenty days after return day  
(unless time is extended) ," etc. 

After making, as stated, additional regulations affecting pro- 
cedure in the civil causes to which it may refer. this statute closes 
with the following repealing clause: "That all of tha t  part  of ch. 
304, Public Laws of North Carolina Session 1919. not included and 
rewritten in this act, and all other laws and clauses of laws in con- 
flict with this act are hereby repealed." 
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Upon this, a sufficient statement to a proper apprehen- 
sion of the questions presented, we are of opinion tha t  this (203) 
chapter 96 of the Special Session 1920, did not have the 
effect of repealing chapter 156 of the regular session of 1919, which 
in terms applied only to actions to cniorw moneyed demands of 
specified kind, but the same is still in force as a permissive and se- 
lective method of nrocedure in the class of actions to which it re- 
fers. Speaking generally, it iq recognized that in thc construction of 
statutory l a ~ v  there iz a presumption against inconsistency, and 
when there are two or more statutes on the same subject in the same 
or successive legislatures, in the absence of an express repealing 
clause, they are to be harmonized and each and every part allowed 
significance if this can be done by fair and reasonable interpreta- 
tion. In  further clucidation of the position it is said in Black on In- 
terpretation of Laws, 328-329: 

"Where a statute contains both a general enactment and also spe- 
cific or particular provisions the effort must be, in the first instance, 
to harmonize all the pro~is ions  of the statute by construing all the 
parts together; and i t  is only when, on such construction, the re- 
pugnancy of the specific provisions to the general language is plainly 
manifested, tha t  the intent of the Legislature as declared in the 
general enacting part  is made to give away." 

"A substantially similar rule prevails in cases where the two 
conflicting provisions are found in different statutes relating to the 
same subject. It is an cstahlished rule in the construction of statutes 
that  a subsequent act, treating a subject in general terms, and not 
expressly contradicting the provieions of a prior special statute, is 
not to be considered as intended to affect the more narticular and 
specific provisions of the earlier act, unless it is absolutely necessary 
so to construe it in order to give its words any meaning a t  all. 
Hence, where there are two acts or provisions, one of which is spe- 
cial and particular, and certainly includes the matter in question, 
and the other general, which. if standing alone, would include the 
same matter, and thus conflict with the qpecial act or provision, the 
special act must be taken as intended to constitute an exception to 
the general act, as the Legislature is not presumed to have intended 
a conflict." 

The principle so stated has been approved and applied in au- 
thoritative cases on the subject in this and other courts. -4. C. I,. R. 
R. v. Brunswick, 178 N.C. 254; Rnnkin v. Gaston, 173 hT.C. 683; 
Hannon v. Power Co., 173 Y.C. 520; Rramham v. Dtirham, 171 
N.C. 196; Cecil v. High Point, 165 N.C. 431; Rodpers v. li. 8.. 185 
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U.S. 83; Dahnke v. People, 168 Ill. 102; Stockett v. Bird. 18 &Id. 
102. 

As more directly apposite to the facts presented, in 
(204) Bramham v .  Durham,, i t  was held that  "where there are two 

acts of the Legislature applicable to the same subject passed 
a t  different times a t  the same session, their provi~ions are to be rec- 
onciled in their interpretation if this can be done by fair 2nd rea- 
sonable intendment; but to the extent they are necessarily repug- 
nant the latter shall prevail." 

And in the Cecil case, supra: "Statutes on the same subject niat- 
ter should be construed together so as to harmonize different portions 
apparently in conflict and to give to each and every part some sig- 
nificance if this can be done by fair and reasonable interpretation." 

Recurring to the facts i t  appears a t  the regular session the Legis- 
lature of 1919 enacted chapter 156, providing that an action could 
be instituted in a certain class of moneyed demands returnable in 
ten days to the first Monday in any month, and judgment could be 
entered on the second Monday thereafter on proper proof made and 
in case no verified answer raising material issues should be filed - 
ratified 7 March. Four days later, on 11 March, another statute, 
chapter 304, by the same Legislature was duly ratified, making pro- 
vision as to return of summons within twenty days and answer 
within twenty days, etc., making extended provisions affecting pro- 
cedure. This latter statute purporting to apply to "all civil actions 
in the Superior Court," and containing a repealing clause in general 
terms as follows: "That all laws and parts of laws in conflict with 
this act are hereby repealed." Under the decisions cited and others 
of like kind, and the principles they approve, we must hold that  
chapter 304, purporting to deal with civil actions generally, is not 
necessarily repugnant to chapter 156, which affords an additional 
and more speedy relief in the class of actions therein specified, to 
wit, the moneyed demands wherein no defense should be offered 
within the required time. The two acts are not therefore necessarily 
repugnant, but on the contrary it is clear, we think, that the one is 
an exception to the other, or rather the first affords an additional 
and more speedy method of relief in the stated class of suits. This 
in our view being the correct construction of the two acts of the 
regular session, the same Legislature a t  the Special Session enacted 
this chapter 96 making provision for the institution and mode of the 
procedure in civil actions generally. It begins by stating expressly 
that  i t  purports to deal with this chapter 304 of the regular session. 
The general act provides for the issue of qummons in twenty days, 
etc., in all civil actions, etc., and closes with the repealing clause as 
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stated: "That all that part of chapter 304 not included and rewrit- 
ten in this act, and all other l a m  and clauses of l a m  in conflict with 
this act are hereby repealed." If the special chapter 1.56 of ihc rcgu- 
lar bession mas not in conflict with chapter 304 of the same 
session, no more is i t  in conflict with this chapter 96, which (205) 
on the question presented here is in exact accord with the 
corresponding section of chapter 304. with the exception that  the 
later act contains provision for "service by publication." A position 
that  is emphasized by the fact as shown that  in express terms it pur- 
ports to deal only with chapter 304. 

We are confirmed also in this view by the fact that the capable 
codifiers of Consolidated Statutes, and their learned assistants, have 
incorporated the two statutes of the regular session, 156 and 304, 
in their valuable work, where they appear in separate sections, 476 
and 593, not as inconsistent, but as affording two recognized methods 
of procedure in civil causes and in the cases specified. The legisla- 
tors a t  the time they passed the statute of the Special Session were 
no doubt fully aware that both these laws of the regular session were 
generally recognized as existent and had been so brought forward 
in the work referred to,  and in restricting the effect of the act of the 
Special Session in terms to chapter 304, they thereby manifested a 
clear intent that the special act on moneyed demands in the cases 
and to the extent specified therein should be undisturbed. 

For the reasons stated, we are constrained to differ with the 
learned judge in his ruling, and must hold that the judgment is in 
all respects regular and the order by which same was set aside is 
disapproved. 

Reversed. 

Cited: Armstrong zl. C o m r ~ . ,  185 N.C. 408; R. R. v. Gastnn 
County, 200 N.C. 783; I n  re Miller, 243 N.C. 514. 

LEON COOK r. ChJlP JIBSUFACTURING COJIPAKY ET dr.. 

(Filed 19 October. 1921.) 

1, Employer and Employee--Master and Servant-Dangerous Machinery 
-Safe Place to Work-Negligence-Evidence-(Mtions for  Jury. 

It wni: the sole duty of the plaintiff, an employee of the defendant, to  
keep itq power-driven and darigerous machinery in repair, and under the 
defendant's rules, to notify those operating the engines to stop when he 
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was about to make repairs; and, also, when he had made them. There 
was a system of signals for starting and stopping the large engine oper- 
ating the main machinery, but none as  to an engine operating a smaller 
portion, which started without warning, and cauqed the injury to the 
plaintiff while in the course of his employment: Held, sufficient evidence 
to be submitted to the jury on the issue of defmdant's actionable negli- 
gence, in not equipping the smaller engine with a similar system of sig- 
nals to that of the larger one. 

2. Same--Duty of Master-Delegated Authority. 
Where the plaintiff was employed to work among dangerous machinery 

in repairing it while it  was not running, it is the duty of the employer 
to warn him, while engaged in this duty. that tke machinery was to be 
started again, and when an injury is thus proximately caused by the neg- 
lect of the employer or his agent, it is evidence of actionable negligence, 
from which the employer may not esvape liabili@ by having delegated this 
duty to another. 

3. S a m e v i c e  Principal. 
The duty of the employer to furnish his employve 3 safe place to work 

among dangerous machinery and surroundings is lone implied in the con- 
tract of hiring. and if he commits to any othw employee or servant the 
duty of niaintaining and keeping it safe, the agent delegated to perform 
this duty pro hac %ice, stands in the place of the employer, who may not 
escape liability for damages because he has delegat~ld this duty to another. 

4. Employer and Employee-Master and Servant--Negligellce-Rule of 
the Prudent Man. 

It is not alone sufficient that the master ha.: furnished his servant such 
machinery, tools, and appliances as :we usually fi~rnished for doing the 
work under dangerous conditions similar to  those in which the servant is 
required to ~ ~ o r k ,  that are known, approved, and in general use, but he 
must further take snch precautions for his servant's safety a;; an ordi- 
narily prudent person charged with a like duty should and ought to have 
foreseen were necessary and proper under the circumstances. 

STACY. J., concurs in the result; WALKER, .T., dissecting. 

APPEAL by plaintiff from Bond,  J., a t  March Term, 1921, 
(206) of DUPLIN. 

This was an action for personal injuries rece i~ed  by 
plaintiff a t  the sawmill operated by the Camp Manufacturing Com- 
pany, but owned by its codefendant, through them alleged negligence 
of the defendants. On motion of the defendants a judgment of non- 
suit was entered and the plaintiff appealed. 

E.  I<. B r y a n  and George R. TVard for  plainfi!?. 
Rountree ((I. C a w ,  Stevens: Beasley h Stevens for defendants. 

CLARK, C.J. It appears that  the Carolina Timber Company 
owned the sawmill a t  which the plaintiff was worl:ing a t  the time of 
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the  alleged injury, and the mill was being operated by its codefend- 
ant ,  the Camp Manufacturing Company. The plaintiff was em- 
ployed to repair the machinery and chains and equipment attached 
to the fire-room and the big engine, but he was not operating any 
of the machinery. Whenever any part of the machinery which i t  was 
the plaintiff's duty to repair broke down or got out of order, the plain- 
tiff had authority to stop the engine running i t  in order to make the 
repairs, and was also required to notify the operators of such ma- 
chinery tha t  i t  had been stopped for repairs, and i t  was 
the duty of those operating the machinery to see that it (207) 
was not thereafter started until notice from the plaintiff. 
This was the rule of the company under which the plaintiff was re- 
quired to do his work. 

The machinery in the sawmill proper was run by a big engine 
connected with which there were whistles to notify employees when 
the machinery was going to be stopped, and after being stopped, 
when i t  would be again started. There was a smaller engine in an- 
other room which ran the dust chain in which the plaintiff was 
caught and injured. There were no signals attached for starting or 
for stopping the machinery operated by the small engine. This dust 
chain carried fuel to the boilers which generated steam for running 
both engines. The plaintiff mas compelled to rely upon the obser- 
vance of the company's rule for his protection while repairing the 
engine and machinery. 

On this occasion the plaintiff, on going into the room of the little 
engine which ran the dust chain, diaeovered tha t  the pilot chain 
which in turn drove the dust chain, had been caught a t  some point 
in the dust house by an obstruction which stopped its moving, and 
thus had broken the pilot chain. He  then went to the men who op- 
erated the engine, pulling the dust chain, and told them he had shut 
down the dust engine in order to go into the dust house to make the 
necessary repairs to the dust chair, there, and in accordance with 
the rules of the company, he notified them not to  start  the engine 
and machinery connected with the dust chain until he had advised 
them that the repairs were complete and everything was ready for 
operation. He  then went into the dust house, and finding a lightwood 
knot had been caught by the dust chain which stopped it, he, with 
the aid of another employee, began to remove the lightwood knot. 
He  had just succeeded in doing this, and while in the act of stepping 
from astride the dust chain, the operators of the dust engine sud- 
denly, without warning, started up the dust engine, which caused 
the dust chain to catch his foot, and winding around his foot and 
leg, it was only by grasping two posts he prevented himself from 
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being ground up. His helper ran into the engine room and had the 
power turned off. The evidence furthcr shows thrtt shortly after the 
plaintiff had caused the engine to be shut down and notified the 
operators not to start the same, one of them went out of the engine 
room to a lumber pile, and returning after a de ay of some twenty 
or thirty minutes, was ordered by some one to turn on the power. H e  
replied that the engine had been stopped for repairs to the dust 
chain, and asked if the plaintiff had come out of the duet house, 
and being erroneously told that he had, the power was turned on, 
causing the injury to the plaintiff as above stated. 

Upon this evidence, the case should have been submit- 
(208) ted to the jury: 

1. It was the duty of the defendants, operating highly 
dangerous machinery, to have given the plainiiff a safe place in 
which to work. There was a system of signals for starting and stop- 
ping the machinery connected with the larger engine, and if a sim- 
ilar system had been used in regard to 3tarting and stopping the 
machinery connected with the dust chain by running a wire to the 
room in which the engine operating the dust chain was located, or a 
similar or a small whistle had been put on the steam pipe leading 
to the dust engine, notice would have been given to the plaintiff, 
which would have enabled him to escape this injury. The circum- 
stances in evidence as to the manner of the injury are prima facie 
evidence of negligence in not equipping the smaller engine with a 
signal such as was placed upon the larger engine, to give notice of 
its starting up. At least, this was sufficient evidence of negligence to 
have been submitted to the jury. 

2. I n  American Car Co. v. Rorha (C.C.A.), 257 Fed. 297, it 
was held that  where a plaintiff was a t  work under a car which had 
been raised from its tracks and blocked up, his employer owed him 
a positive duty to warn him before the car was moved, which could 
not be delegated to another employee so as to relieve itself from li- 
ability for its negligence resulting in plaintiff's injury. This judg- 
ment by the United States Circuit Court reviewed and affirmed the 
judgment to the same effect in the District Court. The appellant 
then moved in the United States Supreme Court for a certiorari, 
which was denied. 

I n  Collins v. Bonner, 268 Fed. 699 (Court of Appeals D. C.) ,  i t  
was held that  an employer under his duty to give the employee a 
safe place in which to work is negligent if the hoisting engineer in 
his employ starts an engine regardless of conditions whereby an 
employee is injured. 

In  Ondis v. Tea Co., 82 3.J.L. 511, i t  was held, "When the place 
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assigned the employee to work is safe for him while the machinery, 
with which he is obliged to come in contact, but which he is not op- 
erating, is a t  rest, and which is liable to become of great peril to 
him, when such machinery is put  in motion, and a method of warn- 
ing him of such starting by another employee who is in control of 
the engine, has been the rule adopted by the company, the neglect 
of the latter to give the  warning is to be imputed to the employer." 
This is an elaborate opinion, concurred in by all the Judges in that  
case, and is exactly on all fours with the case a t  bar. 

The duty of the master to  provide and maintain a reasonably 
safe place for the servant to work is implied in the contract of hir- 
ing, and if he commits to any other employee or servant the duty of 
maintaining and keeping a reasonably safe place for that 
purpose, then the agent to whom this duty is committed is (209) 
pro hac vice the representative of the  master, who is  liable 
to the same extent as if he had personally performed the negligent 
act. Buchanan v. Furnace Co., 178 N.C. 646. To the same purport 
are Evans v. Lumber Co., 174 N.C. 31: Odom u. Lumber Co., 173 
N.C. 134; Patton v. Lumber Co., 171 N.C. 837; Wooten v. Holle- 
man, ib., 461; Midgett u. Mfg. Co., 180 N.C. 24. 

The evidence shows that under the rules under which the plain- 
tiff was working when the machinery was set down for repairs, the 
persons to whom the master had committed the running of the en- 
gine should not start up until the plaintiff notified the operator that 
the machinery was ready for running. This rule was a representation 
to the employee that  the employer would see to i t  tha t  the ma- 
chinery was not started while the plaintiff was repairing it. It was 
equivalent to a promise to that  effcct, the execution of which could 
not be shifted off to some other employee, and for damages sustained 
from a breach of the same, if so found by the jury, the employer 
would be liable. 

3. The duty of the master iq not fully performed by simply 
doing that  which is usually done, or furnishing machinery and toolo 
known, proved and in general use, but he must take such precautions 
in addition thereto as an ordinarily prudent person charged with a 
like duty should have and ought to have foreseen were necessary 
and proper under the circumstances. Taylor v. Lumber Co., 173 
N.C. 112; Dz~nn u. Lumber Co., 172 N.C. 129; Ainsley u. Lumber 
Co., 165 N.C. 122; Kiger u. Scales Co., 162 N.C. 133. 

It was also earnestly debated before us whether, the sawmill be- 
ing highly dangerous machinery, the owner could relieve itself from 
liability for the negligence of its lessee, and also whether the lease 
by the owner to the lessee, both companies having the same identi- 
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cal stockholders and officers, was such a lease :IS would protect the 
owning company from being liable for the negligence of the operat- 
ing company. As the case must go back anyway, it is not necessary 
to pass upon these propositions, as on another trial the evidence on 
these points may be more fully brought out, and possibly, if the 
parties are so advised, issues of fact may be 3ubmitted in regard 
thereto. 

The judgment of nonsuit is set aside, and there will be a 
New trial. 

STACY, J., concurs in result. 

WALKER, J., stating the case for his dissent: In  dissenting from 
the opinion of the Court, and the order directing a new trial, I find 
i t  necessary to restate the testimony to some extent, so that  the 

salient facts may appear, as I find them in the record. They 
(210) will be stated sufficiently to give plaintiff's case its full 

strength, and the benefit of all material or relevant facts. 
(The italics below are mine.) 

The plaintiff testified as follows: "I went to the Camp Rfanufac- 
turing Company, and Mr. Rowe came over her(> and offered me a 
job, and told me to go to Mr. Camp. Mr. Rowe had been down to 
see Mr. Camp. Mr. Camp wrote me, or the Cr~mp Manufacturing 
Company did, and I was employed over there a t  the time. I then 
decided to accept the position with them and work for them. I had 
my conversation with Mr. John Camp about the employment. I 
was employed b y  Mr. Camp, o f  the Camp ~Manufactzuing Com- 
pany. I just had a letter from Mr. Camp, from him individually, 
about my employment. The letter wasn't signed individually, but 
i t  was signed Camp Manufacturing Company, and Mr. Camp dic- 
tated it. When I first went to work they paid mz every two weeks, 
I believe. I got my pay envelope. It was marked on it from the 
Camp Manufacturing Company. They just handed me the pay en- 
velope. My  time was kept. I never did get one with the Carolina 
Timber Company on it. . . . I was injured on 13 July, 1918. I 
was coming around the end of the dust house, between the dust 
house and the mill, and I noticed that the big chain that  fed the 
cross chain that  went into the fireroom and fed the chain that went 
to the boiler had stopped; in fact, the main chain that  pulled the 
dust from the dust house - to make it short. I noticed that  the pilot 
chain that  drew the large chain was broken, and in order to fix this 
boiler chain, I shut the little engine down, which was running. I dic! 
that  because i t  pulls this dust chain, and the litlle pilot chain was 
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broken. Before I went on to fix that little chain, I had the engine 
shut down. I would think i t  was a part  of my duty to shut down the 
engine, if I wanted to repair the chain. It would not look advisable 
for i t  to run all the time when it was not doing anything. I had au- 
thority to shut i t  down to overhaul this chain; tha t  is, the little 
chain tha t  pulls the big chain, and being a practical man, I knew 
there was some trouble in the back end of the house - somewhere 
in the main big line of chain that  little pilot chain dragged. ,4nd so 
I stepped to  the boiler-room door, and John Southerland and Henry 
Peterson were there. Henry Peterson was fireman and John South- 
erland was his helper. John Southerland was looking right a t  me, 
and so was Peterson. They knew positively something was wrong 
there, as they always know. I told them, I says 'John, don't start 
this engine up, because I am going to the rear of the dust house to 
see what the trouble is, and don't start  i t  until I notify you, or come 
myself.' Henry Peterson was standing right there and heard i t  all. 
I meant i t  for both. Of course, Henry was the fireman. John was the 
operator of this engine, and he is the one tha t  generally 
stopped and started it. John was the operator. He  operated (211) 
i t  nearly all the time. So I went to the rear end of the dust 
house. Henry was fireman; John was his helper." 

Witness further testified that after making the necessary repairs 
he started to step over the chain and was caught and injured, and 
on cross-examination he said: ",John Southerland was helper to the 
fireman, who was Henry Peterson, and who looked out for the fur- 
naces. He  just pulled little chips from the head in the draw and let 
the dust run down, and kept it pushed down with a stick. He  looked 
after the large boilers. Wallace was the belt-maker, and looked af- 
ter the belts. John Southerland waF helper to Hcnry Peterson; was 
not hired by me, and I don't know anything about him. John South- 
erland was dust-cutter; he went in the dust house and cut the dust, 
started the engine and stopped the engine whenever Henry told him 
he wanted dust, and whenever he thought they needed any dust. 
H e  was just Henry Peterson's helper - just duqt-cutter. He  would 
go in the house and start  and stop the mill engine; he had to do 
tha t  to cut his dust. When John wasn't there Henry Peterson did 
that.  John was helping I-Icnry Peterson. He was assisting Henry 
Peterson in operating the engine. M y  duties lvere to go around and 
see that  everything was kept in running order. I was notified when 
there was anything wrong. I t  was my duty  to keep things running, 
to keep them in good condition. I was not foreman. Mr. Rowe was 
foreman. John Southerland had certain things to do. Richard Wal- 
lace had certain things to do. Peterson had a certain job to do. 
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They were all doing certain jobs in and about operating and run- 
ning the mill. I t  was my duty  to set! that all these things were kepl 
in  fit-in good order. I was not working in thr: same department 
with them unless something happened and I was called in. I was 
overseer of the same things t h e y  were doing -- looking after the 
same machinery they were running." 

John Southerland, witness for plaintiff, testified: "I had been 
working there about two years off and on. Henry Peterson worked 
in the room with me. Henry Peterson's duties were -he was water 
carrier. My  duties were to cut dust when he told me to, and every 
day or two, when the big mill stopped, I started up the dust engine 
and cut there- every morning piled up ashes out of the ash box, 
and did just anything he told me - whatever Henry Peterson told 
me to do. I know Mr. Cook. I was right there when Mr. Cook got 
hurt. Always when he stopped the engine he would come to us and 
tell us not to start i t  up until he notified us. He came in there and 
told us that  day, says, 'I have stopped the eng~ne';  he had to go 

back to the back end of the dust house, and says, 'Don't 
(212) start i t  until I notify you.' Pretty soon after he went in 

there and went to work I went out to the green run (mean- 
ing the yard where the green lumber was piled). I stayed up there 
I reckon twenty-five minutes. When I came back the steam was get- 
ting kind of low in the furnace - burned up pretty well, and Mr. 
Henry told me to start up the engine and cut him some dust. I asked 
him was Mr. Cook gone, and he sags, 'Yes, he has gone out,' and so 
I went ahead and started up the engine, and i t  run about four or 
five yards, and the belt commenced slipping on it ,  and would not 
pull, and so I prized i t  back and started it again, and I heard some- 
body holler, and I looked back in there and saw Richard Wallace 
run back in there, and I went there to see what the trouble was, 
and Mr. Cook was hanging in the chain, holding up there with his 
hands." 

WALKER, J., dissenting from the opinion of the Court: The fore- 
going substantial statement of all the material testimony will suffice 
to present the plaintiff's case in its entirety, and a t  its best. I am thor- 
oughly aware of the oft-repeated rule that. on a motion to nonsuit, 
evidence should be construed in the most favol-able light for the 
plaintiff (Brittain v. Westhall, 135 K.C. 492; I n  re TT7ill of Margaret 
Deyton, 177 N.C. 503; Angel v .  Spruce Po., 178 N.C. 621; Spry v .  
Kiser, 179 N.C. 417), and I will so deal with it. After doing so, I 
can find no evidence in the case upon which the plaintiff can ask 
for a verdict, as, in my judgment, there is nothing that  shows any 
negligence on the part of either defendant. 
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The first assignment of error is the nonsuiting of plaintiff as to 
the Carolina Timber Company; and defendants contend there is no 
evidence against the Carolina Timber Company. The plaintiff offered 
in evidence a deed for the mill plant to the Carolina Timber Com- 
pany, but did not see fit to offer any further evidence from the 
records or from witnesses who knew the relations between the Car- 
olina Timber Company and the Camp Manufacturing Company. 

It is clear from the testimony that  Henry Peterson and John 
Southerland, who started up the engine. were fellow-servants of the 
plaintiff, and their act was the proximate cause of the injury. 

The recognized rule in England, which generally prevails in this 
country, and affirmed by this Court, is declared to be: T h a t  the term 
fellow-servant includes all who serve the same master- work un- 
der the same control - derive authority and compensation from the 
same source, and are engaged in the sanie general business, though 
i t  may be in different grades and departments of it. Kirk 2,. R. R., 
94 N.C. 625; Rittenhouse v. R. R., 120 N.C. 544; Olrnstead v. Ra- 
leigh, 130 N.C. 243; H o b h  v. R.  R., 107 N.C. 1. There is 
no evidence showing that the place was unsafe; tha t  the (213) 
machinery was defective; that  the employees were incom- 
petent, or tha t  there was any other failure in the duty which the 
defendants owed to the plaintiff. 

The statute denying the fellow-servant rule as a defense to rail- 
road companies cannot apply in any event in this case. Defendant 
asserts tha t  the effort of the plaintiff to make the Carolina Timber 
Company a defendant grows out of plaintiff's purpose to show the 
ownership of the railroad, and thereby forbid to the defendant, 
Carolina Timber Company, protection of the fellow-servant rule, 
and i t  is argued by defendants' counsel tha t  the fact, that  the plain- 
tiff is so persistent in the prosecution of the timber company, shows 
tha t  he is convinced tha t  the party causing the injury was a fellow- 
servant. It may be conceded that  a lumber company, operating a 
logging road, comes under the provisions of this act if the injury 
occurs in the railroad operations. Hemphill v. Lumber Co., 141 N.C. 
487; Bissell v. Lumber Co., 152 N.C. 123; Wright v. R.  R.. 151 N.C. 
529; Bird v. Leather Co., 143 N.C. 283; Liles v. Lumber Co., 142 
N.C. 39. The Fellow-servant Act applies to all employees of a rail- 
road company, whether working in the transportation or other de- 
partments. Sigman v. R .  R..  135 N.C. 101. But,  as to lumber com- 
panies and other companies operating railroads, the act only ap- 
plies when the party injured is operating in the transportation de- 
partment. Twiddy v. Lumber Co., 154 N.C. 237, approved in Bzc- 
chanan v. Furnace Co., 178 N.C. 647. 
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The  fourth assignment is based upon the s~ssumption tha t  i t  was 
negligent not to have a whistle on the dust engine, when there was 
one on the  large mill, the defendants contending tha t  there is no 
evidence whatever tha t  a whistle was necessary on the duet engine. 
This assignment of error is so vague that  i t  is difficult to discuss i t  
with reference to the testimony. The only reference to this rnatter 
appears on pages 30 and 31 of the testimony, rts follows: "When the 
machinery connected up with the big engine was going to be started 
up, after being stopped, they had a system of blowing whistles be- 
fore they started it. They had no such system of signals in regard 
to the dust engine and machinery connected with it. . . . They 
could have installed a system of whistles fo.  the dust-chain ma- 
chinery. Just  had a smaller whistle than the one that  started the 
big engine; run a wire across and tack onto the boiler and pull i t ,  
or have a wire to the engine, either one -just small, the same way 
they had of starting the big engine upstairs." All that  this means is 
tha t  the sawmill proper had a whistle and blew it when the mill was 
about to be started, and tha t  the dust engine, which was a subsidiary 

piece of machinery or equipment for the purpose of regu- 
(214) lating the sawdust by discharging i t  ~ n t o  the furnace, did 

not have such a whistle. It might have been said with equal 
truth tha t  there was no such whistle attached to the pump-engine 
or any other subsidiary machinery which was operated from time 
to time when needed. There was no evidence tha t  such a whistle was 
in customary use or was necessary as a means of safety. and be- 
fore the plaintiff can establish this as negligence he would have to 
show that  such equipment was an up-to-date riquipment in general 
use, and tha t  the defendant had negligently failed to put it into use 
here. 

B u t  the important and vital question to be considered is, whether 
there is any evidence, when it is favorably convtrued for the plain- 
tiff, which justifies us in reversing the studied and deliberate ruling 
of the court below and ordering that the case n u t  be submitted to  
the jury. 

This is not a case where the owner of the mil) ,  and its machinery, 
had appointed some one as vice-principal, or his representative, to  
supervise the operation of the same, who was guilty of negligence 
causing the injury, which will be implied to his principal. The facts, 
while there was very much evidence in the case, are few and simple. 

The plaintiff, Leon Cook, himself either stopped the machinery 
or gave the order to stop it ,  so tha t  he might go in and repair the 
pilot chain and remove any obstruction which hindered the effective 
operation of the machinery, such as the lightwood knot in the chain 
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a t  the lower sprocket. The plaintiff (as he himself alleges), "in the 
performance of his duty, got astride of said chain, which, being idle 
a t  the time was slack, and with the assistance of a helper, removed 
the obstruction; and a t  the time the plaintiff was in the act  of step- 
ping clear of the dust chain, the defendant negligently started the 
dust engine, and plaintiff was caught therein and injured." B u t  who 
directly and negligently caused the injury? It was not the defend- 
ants, but the fellow-servant of the plaintiff who received the request 
from him not to start  the machinery until he came back, or in other 
words, the fireman and his helper. M7e have shown that  they were 
the plaintiff's fellow-servants by the highest authority (Kirk v. R. 
R., supra), a case decided thirty-five years ago, and which has been 
frequently cited and approved since tha t  time. Tha t  case is identical, 
in principle, with this one. The engineer, Harris, was ordered not to 
move his switch engine until work, or inspection required to be done 
underneath the cars, mas finished, and he was notified of the fact 
by the yardmaster. I n  spite of this order, the engineer did move the 
train before the work was completed and the plaintiff's arm was 
cut off. The railroad company was acquitted of all liability by this 
Court, and owing to the contrary ruling below. there was a new trial. 
The yardmaster and the engineer represented the railroad 
company as much in that case, as did the fireman and (215) 
helper in this one, and yet it was held tha t  there was no 
liability because the plaintiff and those two men were fellow-ser- 
vants. The fellow-servant law, as to railroad companies, has been 
repealed since tha t  case was decided, but the principle i t  established 
is as firmly entrenched as ever, and is applicable wherever the doc- 
trine of fellow-servant is still applicable. 

The employer, in this case, could not have supplied anything, 
whistle or what not, which tvould have been more effective than the 
means then a t  hand to avert the injury. If there had been a whistle, 
or the most approved contrivance in that  respect. the result woulcl 
have been the same, jf the fireman had been negligent, as he was 
here, and failed to blow it, and give the proper warning to Cook 
to get out. The question is not whether there was a whistle, but 
whether the means available a t  the time were sufficient to prevent 
the resultant injury. If the direction had not been given to start  the 
engine the plaintiff would have escaped without any harm being 
done to him, there being ample means a t  hand to prevent it. The 
parties a t  the mill were abundantly able to save the plaintiff from 
any injury, and he would not have been hurt if i t  had not been for 
the negligence of his fellow-servant who started the machinery, or 
caused i t  to be started. Leon Cook had finished his work and was in 
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the act of leaving the place, when the machinery was put in mo- 
tion. The mistake was made by the fireman, or his helper, in sup- 
posing that  Cook had already left and mas in no danger, and this 
mistake would still have been made had every piece of machinery 
been supplied with a whistle. What cawed the injury was not the 
want of a whistle, but the reliance of the fireman, or helper, upon 
his own mere supposition, to which he carelessly trusted, that  Cook 
had left the place of danger, instead of having certain knowledge 
that  he had left before giving the order t o  start the machinery. 

The fellow-servant doctrine has no force or effect if it does not 
apply to this case, and the fireman and his helper were surely fellow- 
servants of Cook within the rule stated in Kirlc v. R. R., supra. 

Finally, the situation could not have been saved by anything the 
employer could have done. There is no suggestion that  the fireman 
or helper mas of a careless habit and known by the employer to be 
so. It was just the false reliance of the fireman or his helper upon 
mere supposition as to where Cook was, instead of upon actual 
knowledge, and the result would have been th?  same if there had 
been a whistle on the smaller engintl, as the fireman and his helper 
would still have acted upon the same supposition, for they were told 

not to start the machinery, in any event. until Cook re- 
(216) turned, or, to use his words, until he came back. I n  the 

Kirlc case, supra, the engine had not only a whistle but 
also a bell to give signals, by a bla9t of the one or the ringing of the 
other, and the engineer used neither, but violsted instructions by 
moving the train. That  case and this one are vlearly analogous, as 
there he moved the train without receiving notice from the yard 
master, while here the fireman and his helper darted the machinery 
without notice from Cook, the plaintiff, and caused the injury. 

No one questions the principle that the master must furnish a 
reasonably safe place for the servant to do his work (Marks v. 
Cotton Mills, 135 N.C. 287)) and that this is a primary duty de- 
volving upon the master which he cannot without liability therefor 
delegate to  another. But that  question does not arise here, as plain- 
tiff himself undertook to do the work and to provide for his own 
safety, in his own way. He  trusted too much to the fireman and 
helper, and is himself solely responsible, in lam, for the consequences. 
Of course the timber companv cannot be liable unless the Camp 
Manufacturing Company is liable. But there is nothing to charge 
it  with liability, either upon the evidence or under the principle 
laid down in Logan v. R. R., 116 X.C. 940. and vases citing it, which 
will be found in the annotated edition of 116 N.C., marginal page 
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940, a t  pp. 952-953, and in Shepard's N.C. Citations (1 ed.), a t  p. 
172, and issue of June, 1921 (Advance Sheets), p. 46. 

It further appears that the Logan case, supra, does not apply 
here, as i t  was distinctly put upon the ground that the North Car- 
olina Railroad Company was a quasi-public corporation, and could 
not, therefore, lease its road and discharge itself from liability for 
neglect of the duties i t  owed to the public. It exercised, a t  Ieast in a 
quasi-sense, a public franchise, granted to it by the State in its 
sovereign capacity, and could not disable itself to perform its public 
duties by a lease without responsibility for injuries to others caused 
by the negligence of the lessor in operating the road. 

My  conclusion is that  the nonsuit was proper, and that the judg- 
ment should be 

Affirmed. 

Cited: Lacey v. Hosiery Co., 184 N.C. 22; S. v. Lumber Co., 
186 N.C. 124; Blackwell v. J l f g .  Co., 186 N.C. 779: Dellinger v. 
Bldg. Co., 187 N.C. 848; Michnua zp. Lassiter, 188 N.C. 134; Sears, 
Roebuck & Co. v. Banking Co., 191 N.C. 506; Crisp v. Fibre Co., 
193 N.C. 85; Arrington v. Lumber Co.. 196 X.C. 821; Farr v. Power 
Co., 198 N.C. 250; Ford v. R. R . ,  209 N.C. 111. 

CLAY CROOJI v. GOLDSBORO LUMBER COJIP-kNY, A CORPORATION. 

(Filed 19 October, 1921.) 

1. Married Women-Separate Property-Services-Statutes - Contracts 
-Actions. 

Since the Martin Act. C.S. 2507 and 2513, the separate earnings of a 
married woman belong to her, and she may sue and recover them alone; 
and where the eridence tends only to establish the fact that the emplo~er 
m s  to pay them each a certain and different amount for services, the 
husband may not recorer the whole upon the theory that the amount he 
Iras to recei7-e was augmented by what she was to receire for her separate 
services. 

2. Verdict-Issues-Instructions. 
The answer to an issue should be interpreted in the light of instructions 

thereon; and an affirmatire answer to an issue as to plaintiff's employ- 
ment may not be increased by an amount claimed to be due by defend- 
ant to  lai in tiff's wife, \rhen the issue as to the amount found on a sep- 
arate issue has been confined by an instruction to that due the plaintiff 
alone. 
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3, Contracts-Employer and Employee--Master and Servant-Services- 
Indefinite Agreements. 

A contract for serrices to be rendfwd must be certain 2nd definite a r  
to the nature and estent, the l h c e  where and the persons to whom it is 
to be rendered, and tlie coinpensation to be paid; and evidence that the 
plaintiff had been employed by the defendant to render certain serrices 
a t  a fixed price, to brl increased a t  a future time, without niore, is too 
indefinite as  t o  the incrense of price to be enforceable, there being no 
sufficient evidence of the coming toqether of the minds of the parties t o  
make a binding contract upon the subject-matter. 

4. Contracts-Employer and Employe-Master and Servant-Breach- 
Services-Measure of Damages. 

Where the employer has, in breach of his contract, discharged his em- 
ployee before the time of his elnplojnient had expired. the damages re- 
corerable by the latter. in his action, is the value of the unexpired teruu 
as meawred by the compensation agreed to hare wen paid him therefor, 
less whatever sum of money he map have since receired for his services 
from other sources, or which he reasonably mag have received. consider- 
ing, in his favor, whatever expense he may havtb incurred in obtaining 
other employment, or arising from the breach of tlie contract sued on. 

APPEAL by plaintiff from Bond, J., a t  February Term. 1921, of 
LENOIR. 

The plaintiff alleges that in December, 191'7, he was employed 
by the defendant to do certain work during the year 1918, for 
which he was to receive $16 a week, fuel and house rent free, to- 
gether with an increase in wages to be fixed in the following April; 
tha t  he entered upon and continued in the  defendant's service until 
May,  1918, when he was wrongfully discharge-l, and that he has 

suffered damages in the sum of $500. Denying the material 
(218) allegations of the complaint, the defendant alleges tha t  the 

plaintiff was employed by the day ;  that  for stated periods 
he rendered no service; that,  careless and neglectful of his duties, 
he caused the defendant financial loss, and thereby forced the de- 
fendant to discharge him from its service. 

The issues were answered as follows: 
"1. Did the defendant employ the plaintiff under the agreement 

as alleged in the complaint? Answer: 'Yes.' 
"2. If so, did the defendant wrongfully and in breach of its 

agreement discharge the plaintiff, as alleged in the complsint? An- 
swer: 'Yes.' 

"3. What damage, if any, is the plaintiff entitled to recover of 
the defendant? Answer: '$1.' 

"4. What  was the unpaid part  of the wages for the year as fixed 
by the contract? Answer: '$495.' 

"5. What  was the house and fuel fairly and reasonably worth 
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tha t  defendant was to furnish plaintiff for the balance of the year 
after plaintiff's discharge? Answer : '$60.' 

"6. What amount of money did the plaintiff earn and receive 
for the service after his discharge to the end of the year? Answer: 
'$562.75.' 

"7. What was the additional expense, if any, incurred by plain- 
tiff Croom in necessary support of himself and family for balance 
of the year after his discharge? -4nswer: '$246.' " 

After the jury had answered the retnaining issues, his Honor an- 
swered the third issue as an inference of law, each party reserving 
the right to except. His Honor held that the plaintiff was entitled to 
judgment only for the difference between the amount of the unpaid 
wages for the year fixed by the contract and of the reasonable worth 
of the house rent and fuel, to wit, $555 (the sum of the answers of 
the fourth and fifth issues), and the amount earned by the plaintiff 
after his discharge, to wit, $562.75 (the answer to the sixth issue) ; 
and tha t  as the latter exceeds the former, the plaintiff could recover 
nothing more than nominal damages for the defendant's breach of 
its contract. Accordingly, judgment mas entered in favor of the 
plaintiff for $1, as nominal damageq, and the cost of the action. 
Having entered exceptions the plaintiff appealed. 

Rouse  & Rouse  for  plaintiff. 
T h o m a s  D. W a r r e n  and Cowper,  W h i t a k e r  & Al len  for defend-  

ant. 

ADAMS, J. I n  his complaint the plaintiff alleges that by the 
terms of the contract he was to be paid $16 a week in part  compen- 
sation for his services. On the trial there was evidence for the plain- 
tiff tending to show that  he was to be paid $15 a meek for 
his personal services and his wife $1 a week for certain (219) 
services to he rendered by her. His Honor charged the jury 
that  the plaintiff could not recover the amount claimed to be pay- 
able on account of the wife's services, and that the plaintiff's wages, 
if allowed by the jury, could not exceed the ratc of $15 a weck. To 
this instruction the plaintiff excepted. 

Subject to definite restrictions, the right of iz inarried woman to  
make an executory contract is governed chiefly by the provisions of 
C.S., ch. 51. It is not necessary, however, to discuss the meaning 3r 
purpose of the several statutes affecting the contractual rights c?f 
married women, inasmuch as the contract declared on was executed 
after the enactment of sections 2507 and 2513, which are controlling 
in the question under consideration. The practical effect of section 
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2507 -the Martin Act - is to constitute a married woman a free 
trader as to all her ordinary dealings, and to invest her with the 
privileges of suing and being sued alone. Price v. Electric Co., 160 
N.C. 450; Lipinsky v. Revell, 167 N.C. 508; Royal v. Southerland, 
168 N.C. 406; Kirkpatrick v. Crzitchfield, 178 W.C. 348. Section 2513 
is as follows: "The earnings of a married wonlan. by virtue of any 
contract for her personal service, and any damages for personal in- 
juries, or other tort  sustained by hcr, can be recovered by her suing 
alone, and such earnings or recovery shall be her sole and separate 
property as fully as if she had remained unmarried." 

Counsel for the plaintiff, while advertent to these statutes, urge 
two objections against their applic a t '  lon: 

First, tha t  the contract was made with ihe plaintiff, and the 
agreement to pay $1 to the wife merely enlarges the aniount to be 
paid to the plaintiff, in view of the implied intention of the parties 
tha t  the wife, during the plaintiff's temporary absence, should give 
personal attention to the performance of duties devolving upon hlm; 
and in the second place, that  as t!w plaintiff has declared on the de- 
fendant's agreement to pay the plaintiff $16 a week, the answer to 
the first issue indicates that  the plaintiff was employed as alleged. 
We are of opinion tha t  the first objection cannot prevail. The rele- 
vant  statement in the case on appeal is this: "The evidence of the 
plaintiff tended to establish the fact that  he was to be paid $15 per 
week and his wife was to be paid $1 per weck for certain services to 
be rendered by her." h'owhere does it appear that  the defendant 
agreed to pay both these amounts to the pla~ntiff, and in the ab- 
sence of evidence to this effect the intrndment of the law is in con- 
flict with the plaintiff's contention. Nor is the second objection avail- 
able to the plaintiff. His Honor instructed the jury that  the plain- 
tiff, if allowed damages, should be allowed wages only a t  the rate of 

$15 a week, and the answer to the first issue must be iv- 
(220) terpreted with reference to this instruction. S. v. Murph?], 

157 N.C. 615; Richardson v. Edzcwds, 156 N.C. 590; Don- 
nell v.  Greensboro, 164 N.C. 332. The first exception is therefore 
overruled. 

The second exception also is untenable. It is directed to the ques- 
tion whether there was sufficient evidence of the defendant's agree- 
ment to pay the plaintiff increased wages. The allegation is that the 
plaintiff was to receive certain compensation '(with a raise in wages, 
to be fixed in April following." There was evicence tending to show 
that  his wages were to be increased in April, and that  in M a y  the 
wages of one employee who had continued in the defendant's service 
were increased from $2 to $3 a day, and the wages of another about 



X.C.] FALL TERM,  1921. 233 

33% per cent. But  the quantum or measure of increase in the plain- 
tiff's wages was neither alleged nor proved. The court held that the 
evidence was not sufficient to show an enforceable agreement by the 
defendant to increase the plaintiff's wages, and the plaintiff d ~ l y  
excepted. 

One of the essential elements of every contract is mutually of 
agreement. There must be neither doubt nor diffcrence between the 
parties. They must assent to  the same thing in the same sense, 
and their minds must meet as to all the terms. If any portion of the 
proposed terms is not settled, or no mode agreed on by which they 
may be settled, there is no agreement. 13 C.J. 264. A contract for 
service must be certain and definite as to the nature and extent of 
the service to  be performed, the place where, and the person to 
whom i t  is to be rendered, and the compensation to be paid; or it 
will not be enforced. 6 R.C.L. 644. The evidence as to the wages is 
equally indefinite if i t  be considered as tending to show an agree- 
ment to make a future contract. "Tinless an agreement to make a 
future contract is definite and certain upon the subjects to be em- 
braced therein i t  is nugatory Consequently, the acceptance of a 
proposition to make a contract, the terms of which are to be sub- 
sequently fixed, does not constitute a binding obligation. The rea- 
son for this rule is that there would be no way by which the court 
could determine what sort of a contract the negotiations would re- 
sult in ;  no rule by which the court could ascertain what damages, 
if any, might follow a refusal to enter into such future contract on 
the arrival of the time specified. Therefore, a contract to enter into 
a future contract must specify all its material and essential terms, 
and leave none to be agreed upon as a remit of future negotiations." 
1 Elliott on Contracts, sec. 175. "If no breach of the contract can be 
assigned which can be measured by anv tef t  of damages from the 
contract, i t  has been said to be too indefinite to be enforceable." 1 
Page on Contracts, sec. 28; Elks V. Ins. Po., 159 N.C. 626. In  the 
absence of allegation and proof as to what the increased 
wages should be, there is no accurate test by which the (221) 

damages could be measured. 
Exceptions three, four, five, and six present but one question, ar.d 

may be considered together. The court no doubt submitted to the 
jury the fifth issue and the seventh with the twofold purpose of 
presenting the conflicting views of the parties as to the measure of 
the plaintiff's damages, and of determining the entire controversy 
by one verdict. Upon the trial the plaintiff contended tha t  in an- 
swering the third issue as a conclusion of law the court should de- 
duct from the answer to the sixth issue the answer to the seventh, 
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leaving the net amount of the plaintiff's earnings after his discharge 
to be deducted from the value of his contract as found in response 
to the fourth and fifth issues; and the defendant contended tha t  the 
answer to the seventh issue was immaterial and should be disre- 
garded. His Honor held with the defendant, and these exceptions 
challenge the correctness of his Honor's ruling. 

In  20 A. & E. (2 ed.) 37, i t  is said: "Where the action is brought 
subsequent to the expiration of the term of employment, the deci- 
sions are practically unanimous to the effect tha t  the measure oi  
damages is prima facie the wages for the un~:xpired portion of the 
term, this amount to be diminished by such sums as the scrvant has 
earned, or might have earned by a reasonable effort to obtain other 
employment in the same line of business. This proposition is cited 
with approval in Smith v. Lumber Co., 142 N.C. 26. In  Hendrickson 
v. Anderson, 50 N.C. 247, an overseer, employf>d upon a special con- 
tract for a year, was discharged during the year, and brought suit 
to recover the entire stipulated sum. This Court said: "The ques- 
tion necessarily arises, What is the amount of the damages which 
he (the plaintiff) ought to be allowed to recover? The proper answer 
would seem to be the amount which he has actually sustained in 
consequence of the defendant's default. I t  would seem to be a dictate 
of reason tha t  if one party to a contract be injured by the breach of 
it by the other, he ought to be put in the same condition as if the 
contract had been fully performed on both sides. He  certainly ought 
not to be a loser by the fault of the other; nor can he be a gainer 
without introducing into a broken contract the idea of something 
like vindictive damages. The true rule, then, is to give him neither 
more nor less than the damages which he has actually sustained." 
This case has been approved in R7inklry v. Sz:'icegood, 65 N.C. 628; 
Oldham v. Kerchner, 79 N.C. 112; AParkham 1). Markham, 110 N.C 
356; Smith v. Lumber Co., supra. 

In  several jurisdictions the doctrine of constructive service has 
been repudiated, and in its place has been adopted the method of 
suing for damages for breach of the contraci, of employment. But 
the trend of judicial opinion, in analogy to the constructive service 

idea, seems to be toward regarding the contract price as a 
(222) material, if not the controlling, element for consideration 

in the estimation of damages, both in jurisdictions in which 
the doctrine of constructive servire has been rcbpudiated and in those 
in which i t  has been retained. 6 L.R.A. (N.S.) 82. I n  Smith v. Lum- 
ber Co., supra, Walker, J., says: "If the doctrine of constructive ser- 
vice is illogical, in view of the right of the master to have the dam- 
ages diminished by showing tha t  the servant engaged in other busi- 
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ness, and consequently was not ready to perform the service, i t  does 
not follow tha t  the rule itself as to damages is not a sound one, for 
other cogent reasons may have been assigned in its support. The 
employee, by no fault of his own, loses his wages, which are fixed 
by the contract, and their amount should be the true measure of 
his damages under the ordinary rule obtaining in the case of other 
contracts" (pp. 35-36). I n  jurisdictions in which the contract is held 
to be the measure of damages for breach of a contract of employ- 
ment, i t  is only prima facie so, and where other employment, or the 
duty to seek other employment, is taken into consideration, the 
measure of damages suffered by an employee because of a wrongful 
discharge is the actual injury sustained, or the loss of the value of 
the contract. Perry v. Simpson, 37 Conn. 520. Here, then, two ques- 
tions arise: (1) What  was the value of the plaintiff's contract with 
the defendant? (2) I n  what amount has the value of the contract 
been impaired by the defendant's breach? 

As shown by the answer to the fourth and fifth issues, the jury 
found the value of the contract to be $555. To  what extent has such 
value been impaired by the breach? Evidently to the extent of the 
plaintiff's actual loss. The measure of his loss is the difference be- 
tween the value of the contract and the net amount earned after his 
discharge. 

It has been suggested that  the plaintiff, after his discharge, en- 
joyed advantages not provided in the original contract. He  seems 
also to have received better wages: and if this question was in fact 
raised upon the trial, we must assume that it was considered in con- 
nection with the issues submitted to the jury. It will be observed 
tha t  the expenses incurred by the plaintiff after his discharge were 
not elective, but necessary as well as additional to those he would 
have incurred had the defendant performed the contract. Shall the 
plaintiff's loss, caused by his wrongful discharge, become the de- 
fendant's asset? It would be inequitable to say that  the plaintiff 
shall not abate to the extent of additional and necessary expenses, 
the amount earned by him after his wrongful discharge. 17an Winkle 
v. Satterfield, 23 L.R.A. 855; Pennsylvunia Co. v .  Dolan,  51 Am. St. 
R. 300. We hold, then, tha t  the answer to the seventh issue should be 
deducted from tha t  of the sixth, and the remainder, 8316.75, should 
in turn be deducted from the value of the contract, represented by 
the sum of the answers to the fourth and fifth issues, and 
tha t  the answer to the third issue shouId be $238.25, with (223) 
interest from the termination of the period of the plaintiff's 
employment, to wit, 1 January, 1919. 6 L.R.A. (N.S.) 91;  Bond v. 
Cotton hfills, 166 N.C. 20; Chatham v. Real ty  Co., 174 N.C. 671. 
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The judgment entered upon the verdict, as herein modified, is 
affirmed. 

Modified and affirmed. 

Cited: Dorsett v .  Dorsett, 183 N.C. 356; Richardson v .  Libcs, 
188 N.C. 113; Hinnant v. Power Co., 189 N.C. 125; Eldg. Co. v. 
Greensboro, 190 K.C. 505; Bryarlt v. Lumber Co., 192 N.C. 611; 
Thomas v. Watkins ,  193 N.C. 632; Thomas v .  .Realty Co.. 195 K.C. 
595; Dodds v. Trust Co., 205 N.C. 156; R u ~ t o r  v. Styers, 210 N.C. 
233; Sides v. Tidwell, 216 N.C. 483; Buford v .  Mochy,  224 N.C. 242; 
Coley v .  Dalrymple. 225 N.C. 70; Carlisle v. Cwlisle, 225 N.C. 467; 
Hutchins v .  Davis, 230 N.C. 72; Ki&y v .  B d ,  c f  Ed.,  230 N.C. 626; 
Williamson v .  .Miller, 231 N.C. 728; Lochner ,Y. Sales Service, 232 
N.C. 75; Smith  v .  Barnes, 236 N.C. 178; Goeckel v .  Stokley, 236 
N.C. 607; Owens v .  Kelly,  240 N.C. 773; Thomas v .  College, 247 
N.C. 615; McCrazc v .  Llezoellyn, 256 N.C. 216: Young v .  Sweet, 
266 N.C. 625. 

A. WARD v. LIDDELL COJIPSNP. 

(Filed 19 October, 1921.) 

1. Contracts, Written-Warranty-Actions-Vendor and Purchaser-Evi- 
dence-Sonsuit-Trials. 

In  an action upon the warranty of a written contract for the sale of 
cotton gins, requiring a written denland upon the seller within ten days. 
etc.. with prori.;ion that the contract n'as coiurlete and esclurling all 
other written or verbal agrementc: respecting the subject-matter, the 
plaintiff may not recover thereon after waiting ninety days before mak- 
ing any claim whaterer, whether written or oral, and upon evidence of 
this character a motion as of llonquit is properly granted. 

2. Contracts, Written-Parol Evidence-Express Warranty. 
A written contract for the sale of cotton gins, signed by the purchaser, 

and stating that it was the entire agreement between the parties, in the 
absence of allegation of fraud. escludes par01 eridence alone that they 
did not gin a specified number of bales of cotton a day according to the 
verbal representations of the sales agtxnt, to the damage of the purchaser, 
the plaintiff in a n  action upon the espress warranty. 

3. Same-Implied Warranty. 
An espress marran6 in an executed vontract of sale, subject to a fe\y 

well recognized escel~tions inapplicable to the case a t  bar, nrill esclude 
one that is ordinarily implied. where the two are of the same general 
nature, or refer to the same or clonelr related snb,iwts or qualities in tile 
thing sold. 
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APPEAL by plaintiff from Connor, J., a t  the May Term, 1921, of 
WAKE. 

Civil action to recover damages for breach of warranty in the 
sale of two cotton gins. 

At  the close of plaintiff's evidence, on motion, there was judg- 
ment of nonsuit, and the plaintiff excepted and appealed. 

Robert C. Strong for plaintiff. 
Cansler & Cansler and Meirray Allen for defendant. 

HOKE. J. Thc written contract of sale executed be- 
tween the parties contained a warranty as follows: (224) 

"The machinery specified in the within contract is war- 
ranted by Liddell Company to be of good material, well made, and 
with proper management capable of working we11 for the purposes 
intended. I n  case of original defects in any machine or part of ma- 
chine, Liddell Company agree to make good the defect by supply- 
ing a new machine or a new part, provided notice of such defect shall 
be given, in writing, within ten dayc: from the time said machinery 
is set up and ready for operation; but continued possession or use 
of said machinery, after expiration of said ten days, without such 
written notice, shall be conclusive evidence that the above warranty 
is fulfilled to the satisfaction of the undersigned, who agrees not to 
thereafter make other claim upon Liddell Company on account of 
said warranty: Provided, that in caqe any casting shall be replaced 
by Liddell Company without charge, except expresq charges, upon 
like written notice of ten days; but on any claim for replacement of 
defective casting, the defective pieces qhall be presented to Lidclell 
Company or the agent through whom the machinery was ordered, 
and shall clearly show the defects. Defects or failure in one part 
shall not condemn or be ground for chiming renewal, or for the rc- 
turn of any other part." 

This contract also contains stipulation "That when this order is 
accepted, i t  is understood tha t  the same shall be held to be the entire 
contract between us, and no agreement, verbal or otherwise, other 
than set forth herein forms any part of this contract." 

The evidence of plaintiff tends to show that it was three months 
after the gin was set up and in operation before plaintiff made com- 
plaint of any defects in the gin, written or otherwise, and this be- 
ing true, we are of opinion that the cause has been properly non- 
suited. It is contended for the appellant that these gins, if proper157 
constructed, and with the machinery and power there operated by 
plaintiff should have ginned twenty-two to twenty-five bales of 
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cotton per day, whereas they could never turn out more than twelve 
bales per day and to plaintiff's great loss. And appellant offered to 
introduce testimony (excluded on objection of defendant) to the 
effect tha t  defendant's agcnt who waq there at plaintiff's place and 
saw the plant and machinery a t  the time of the contract and as an 
inducement thereto gave express assurance thni the gins would turn 
out as much as twenty-two or twenty-five per day. As to m y  im- 
plied contract or warranty embodied in this position of appellant, in 
Fertilizer Works u. Ailcen, 175 N.C. 398, i t  was stated to be the 
general rule tha t  subject to a few recognized exceptions (not pre- 
sented on this record) "that an express warranty in an executed con- 

tract of sale will exclude one tha t  1s ordinarily implied, 
(225) where the two are of the same general nature or refer to 

the same or closely related subjects or qualities in the things 
sold." 

And as to the evidence offered tending to show express assur- 
ances of an output of twenty-two to twenty-flve bales a day, that 
is incompetent further by reason of the expref>s provision "that the 
written instrument contains the entire contract, between the parties 
and none other written or verbal shall form any part of the con- 
tract." Bland u. Harvester Co., 169 N.C. 418; Machine Co. u. Mc- 
Clamrock, 152 N.C. 405. Unless indeed the verbal assurances relied 
upon, offered in avoidance of the contract, and available to rz claim- 
an t  on tha t  issue are such as to ptlrmit the inference of fraud. and 
there is no allegation or claim of fraud presented. See Machine Co. 
v. Feezer, 152 N.C. 516. 

On the record, our decisions pertinent to tho precise questions in- 
volved are clearly in affirmance of his Honor's ruling and the judg- 
ment of nonsuit must be affirmed. F a ~ q u h a r  Co. u. Hardware Co., 
174 N.C. 369; Mfg. Co. u. Lumber Co., 159 N.C. 507; Allen u. 
Tompkins, 136 N.C. 208. 

Affirmed. 

Cited: Shuford u. Yarborough, 197 N.C. 150; Petroleum Co, u. 
Allen, 219 N.C. 463; Terrg u. Bottling Co., 262 N.C. 11. 
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N. E. BRADFORD v. BANK O F  WARSAW. 

(Filed 26 October. 1921.) 

1. Deeds and Conregances-Principal and Agent-Repudiation of Agency 
-Title to Lands. 

Where defendant claims title to land because taken by lrlnintid in his 
o n n  nmne when. in fact. lic was acting for clefendant, to whom i t  should 
11~1 r been conrej  ed, but there is e\ idence thnt the (letendant had reputli- 
atrtl such agency. the \crdict of the jury in pl:~intiff's favor, under a cor- 
rect iustmction of the court, settleb this question ad~e r se ly  to the de- 
fendant. 

2. Deeds-Tenants in Corr~rr~on-Limitations. 
To ripen title to lan(Lq under a deed froin n tenant in c40minon adverie 

po<ws.ion for tn-enty years i q  necw\:uy. and this a ~ r p l i e ~  to one to whoni 
the alienee of :I tenant lmi nttenlpted to  convey the entire estate. C.S. 
-130. 

3. Deeds and Conveyances-Registration-Color-Title-onnon Source. 
.In ~mregistered deed is not color of title when the parties ro an action 

for the. recovery of land a rc  claiming 1nider the balm source. 

4. Deeds and Conveyances-Tenants in Common-Partition-Evidence- 
I~lstructions-Sl~peal and Error. 

The tl,nm of title to the lmdi: in cimtroverip under n d i~iqion thercuf 
by tenant.. in coninlon does not arise in the Suprenle Court. on appml,  
nlien the trial jadqe has  charged the jury, ~vitliout exception taken, that  
tliere \\;I> no e~it lence to show a legal d i~iqion he t \~cen  the tenant, in 
wninmn. 

5. Tenants in Co~nmon-Parol Division-Limitation of Actions-Adverse 
Possession. 

To bar the rights of a tenant in common to land under a p r o 1  division 
of the land. the ~~ossess ion nlu.;t be adverhe, open. and notorious, etc., for 
t n  enty years. 

6. Same--Uceds and Conve~ances-Collection of Rents-Ouster. 
The deed of a tenant in connilon to his pa r t  of the land allotted to him 

~ m d e r  i~ 11arol agreenlent for a d i ~ i ~ i o n ,  alld the collection of rents by 
hiinwlf and those clai~ning ~li ider his tleeil. tor less than twenty years. 
will not bar the  other tenants in common, or those having acquired title 
under regiitered deedc. of their rights, and the s ta tu te  a s  to seven year- 
under "color" has no application. 

HOKE. J.. dissenting: WALI~ER, J., concurring in the dissenting opinion. 

APPEAL by defendant from Lyon, J., a t  April Term, 
1921, of l ? 7 ~ ~ ~ ~ .  (226) 

This was a petition for sale for partition of a small lot 
in Goldsboro, and the defendant bank pleaded sole seisin. The jury 
responded to the issue that the plaintiff was owner of an undivided 
three-fifths interest in the premises, and from the judgment thereon 
the defendant appealed. 
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D. H. Bland for plaintiff. 
Stevens, Beasley & Stevens and Kenneth C. .Royal for defendant. 

CLARK, C.J. The plaintiff and defendant claim under a com- 
mon source of title, and the court so charged the jury, to which 
there was no exception. The defendant admits in its brief that 
Needham Kennedy was in possession of the 1an1j a t  the time of hie 
death, and mentions his heirs by name. The phintiff contends that 
he has shown a better title to the three-fifths interest in the land 
from this common source. Mobley v. Grifin, 104 N.C. 112. I t  is not 
denied that  the defendant has a good title through the conveyances 
from the two daughters of their two-fifths intersst in said lot. 

The plaintiff put in evidence the deed to Needham Kennedy, 
dated 12 January, 1870, and registered in January, 1876, covering 
the property. It was in evidence that he died about 1905, leaving 5 
children: Fannie Aldridge, Ida Darden, Bryant, Kennedy, Killiam 
Kennedy, and Levi Kennedy. 

The plaintiff also put in evidence deeds to J. J. Ham from 
William Kennedy, Bryant Kennedy, and Levi Kennedy, each con- 
veying their undivided interest in said lot, all of them dated 14 
July, 1916, and registered in Wayne, 24 Augus:, 1916, and a con- 
veyance from J. J. Ham to plaintiff covering the grantors' rights as 

conveyed in the three above deeds, dated 17 and registered 
(227) 24 October, 1917. The plaintiff testified that  the deeds cov- 

ered the lot in question and that  there is no e~idence that  
Needham Kennedy left a will nor that his widow is living. 

The defendant offered in evidence a deed from Fannie Aldridge 
and husband to her sister Ida Darden, dated 12 March, 1910, reg- 
istered 22 March, 1912; and also a deed from William Kennedy to 
Ida  Darden, 24 January, 1910, registered 12 .4pril, 1921; and a 
mortgage, 21 March, 1910, from Ida Darden to Matthew hldridge, 
21 March, 1910, and registered the same day. and a deed dated 10 
May,  1912, from M. W. Aldridge, mortgagee, to A. J. Brown, reg- 
istered 11 June, 1912, and a deed dated 27 Marc?, 1315, from Daisy 
Brown and 3. D. Brown and wife, dated 27 March, 1915, and reg- 
istered 1 May, 1916, all purporting to convey the entire interest. 
Said J. G. Brown and Daisy Brown were the only children of A. 
J. Brown, who died in 1913. Daisy Brown testified that  the defend- 
ant Bank of Warsaw had a mortgage on this property and she and 
her brother made a deed to the bank in settlement of their father's 
debts. 

The court charged the jury that it was agreed and admitted that 
both parties, the plaintiff and defendant, derived their title from 
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Needham Kennedy, who owned the land. The court also charged 
the jury, in part: "There has been something said about a par01 di- 
vision of the land between the 5 children of Needham Kennedy. 
There has been no evidence in the opinion of the court offered to 
show that there has been a legal division of the land and the parti- 
tion deeds that  have been offered were only registered here this 
week, but the deed from Ham to the plaintiff was registered soon 
after its execution. You will remember the date of the deed and the 
date of its registration. It is the first deed that goes on record that 
covers the title." 

The defendant also set up as a further defense that the plaintiff 
bought in the title of the three heirs under whom he claims while 
acting as agent for the bank in attempting to sell the land and that 
discovering what he supposed to be a defect in the title, he took a 
conveyance of the interests of the three heirs under whom he now 
claims. On this point the court charged the jury: "If you find from 
the evidence that  the plaintiff here bought this land from Ham and 
that  Ham bought i t  from William, Bryant and Levi, and that  a t  the 
time the plaintiff took his deed from Ham he was not the agent of 
the defendant Bank of Warsaw and mas not acting for them, that 
they had repudiated the contract of purchase when the deed was 
made to him, and if you shall find that  the deeds were made to 
Ham by these three parties and their wives and registered a t  the 
time the evidence tends to show that  they were registered, the court 
charges you that  the plaintiff would be entitled to recover whatever 
interest in this land these three parties - William, Bryant and Levi 
-had and the court charges you that  there being only 5 
children they own three-fifths of the land. The court charges (228) 
you that if he was the agent of the Bank of Warsaw, for 
getting the title, then the title vould go to the Bank of Warsaw, 
but if you find that he was not its agent a t  the time you Twill answer 
the issue two-fifths or three-fifths, whatever you find it  to be." To 
both of the above instructions the defendant excepted. There was 
voluminous evidence as to the alleged agency on both sides, and the 
plaintiff testified to the rupture of the agency, and the severance of 
a connection between them prior to the time that Ham acquired the 
title under which he claims. 

The defendant also excepted that the court erred in refusing to 
charge the jury as follows: "If you find from the evidence that  dur- 
ing the year 1910 Ida Darden received a deed to the premises in fee 
simple from Matthew Aldridge; and that the same was recorded in 
March, 1912; and if you still further believe from the evidence that 
the said Ida Darden executed a mortgage on the premises to Mat- 
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thew Aldridge, and that the said mortgage was duly recorded in 
March, 1910; and that  in May,  1912, the said Aldridge foreclosed 
and sold said property to A. J. Brown by deed duly recorded in 
June, 1912, and that  in &larch, 1915, his heirs conveyed said prem- 
ises to the Bank of Warsaw by deed recorded in hIay, 1916; and if 
you further believe that  the said Icla Darden, the said A. J. Brown, 
and said J. G. Brown and Daisy Brown and t l ~ e  said Bank of War- 
saw possessed the said property. either themsehes or by their agents, 
under said deeds and conveyances for a period of more than 7 years 
before the commencement of this action, and that the said possession 
was open, notorious, continuous, adverse, and under claim or right 
of color of title, then i t  would be your duty to answer the issue 
'No.' " 

This prayer for instruction was properly refused. The defendant 
claims under a mortgage recorded in March, 1910, and a deed on 
foreclosure thereof to A. J. Brown recorded in June, 1912, and undgr 
the deed to the defendant recorded in May, 1916. These were a t  
most merely color of title and there wa? not 7 years possession there- 
under prior to the conveyance registered in 1916 of the true title 
under which the plaintiff claims the three-fifths interest. It has been 
held in all our cases from Cloud v. Webb,  14 N.C. 317, down to Gill 
v. Porter, 176 N.C. 451, that  20 years adverse possession is required 
to vest the title between tenants in common. See cases collected un- 
der C.S. 430. And the same is true where one tenant in common at- 
tempts to  convey the whole estate, Alexander v. Cedar Works ,  177 
N.C. 137. 

The defendant put in evidence certain deeds of partition which 
were not registered until the trial. As to these deeds i t  is sufficient 
to quote from Buchanan v. Hedden, 169 N.C. 224: "The defend- 

ants did not contend that  they had been in adverse pos- 
(229) session long enough to ripen their title without color and 

as the deed under which they claim title was not registered, 
and as both parties derived title from the same source, there was no 
color of title. Janneg v. Robbins, 141 N.C. 406; Gore v. .ddcPherson, 
161 N.C. 638; King v. McRackan, 168 K.C. 621." The headnote to 
that  case sums up the proposition correctly thus: "-4n unregistered 
deed is not color of title when the parties to  an action for the re- 
covery of land are claiming under the same source." 

The only request to  charge was, as above set out, that the de- 
fendant claiming title under a possession, beginning with the mort- 
gage in 1910 by one tenant in common for 7 years had acquired title 
to the entire tract which was refused. 

The defendant made no exception to the charge that  there was 
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"No evidence offered to show that  there has been a legal division of 
the land," and hence the assignment of error on tha t  ground, if 
there were anything in it, is not before us. The entire defense was 
stated in the refused prayer, except the issue as to the plaintiff be- 
ing estopped by his alleged agency from the defendant "to cure its 
defect in title," which the jury negatived. 

The defendant's sole claim of title is a conveyance by one of the 
daughters of her "interest" for $75 to her sister in 1910, and a later 
mortgage by the other daughter alleged to cover the entire tract 
(though the deed was not set out) ,  and an alleged possession there- 
under for 7 years under a conveyance to the purchaser under that 
mortgage and under another mortgage by ,said purchaser to the de- 
fendant bank, and the release by the mortgagor to said bank, and 
collection of rents thereunder as a substitute for actual possession. 
This was certainly not good under our uniform decisions requirinq 
not less than 20 years possession under a registered deed from one 
tenant in common (or his grantee) as against the conveyance of the 
title by the other three tenants in common of their three-fifths to 
the plaintiff registered in 1916. 

The tract in question is a lot in "Negro Town," a suburb of 
Goldsboro, 42 feet by 210 feet, which was hardly capable of actual 
partition, and no adverse possession against the other three tenants 
in common (who were residing in another state) is shown by resi- 
dence thereon of one tenant in common in 1910 and by a mortgage 
from her and payment of rent after foreclosure to the defendant 
bank. 

A conveyance by one tenant in common, though duly registered 
and continuous, open, notorious, and adverse possession for less than 
20 years under such registered deed would not bar the title of the 
other tenants. Certainly, therefore. the alleged oral conveyance by 
an oral partition (which the judge charged mas not shown and the 
defendant did not except), and possession beginning with 
a mortgage by one tenant, even though it might cover the (230) 
whole tract, for 7 years cannot bar the other tenants and 
the plaintiff claiming under registered dced from them. 

It would be an anomaly indeed if an alleged oral partition and 
the residence by one tenant in common on said lot and a chain of 
mortgages and the payment of rent to the defendant under a pos- 
session for 7 years-not even shown to be adverse - should give 
title to the defendant when nothing lcss than 20 years adverse pas- 
session would confer title, even under a registered deed, as again,d 
the other tenants and their grantre holding under a duly registerec! 
conveyance of their interest. 
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Where there is an oral partition, 20 years possession, adverse 
and continuous, will bar, Rhea v. Craig, 141 N.C. 602, cited and ap- 
proved in Collier v. Paper Corporation, 172 N.C., p. 74. This last 
case affirmed the ruling of Stacy, J., in the trial court below. In 
Gilchrist v. Middleton, 107 N.C., p. 681, i t  is said: "The sole recep- 
tion of the profits of land by one tenant in common is not an ouster, 
and will raise no presumption of an ouster against his fellows until 
he has enjoyed the exclusive profits of such rents for 20 years, and 
the grantee of a tenant in common, though he n a y  hold possession 
under a deed purporting to convey the whole, stands, in this re- 
spect, precisely in  the position of his grantor. L;'nker v. Benson, 67 
N.C. 150; Caldwell v. Neely, 81 N.C. 114; Page v. Branch, 97 N.C. 
97." This has been cited since with approval in many cases, among 
them, Hilton v. Gordon, 177 N.C. 344. 

Upon full consideration of all the exceptions, we find 
No error. 

HOKE, J., dissenting: I am unable to concur in the present dis- 
position made of defendant's appeal. This, a proceeding in parti- 
tion, is, in effect, an action to recover three-fifths interest in a lot 
in the city of Goldsboro under deeds from three of the children and 
heirs a t  law of Needham Kennedy, deceased. Bryant, Levi, and 
William, duly proven and registered in Wayne County, in July and 
August, 1916. The two other children and heirs a t  law being Fannie, 
wife of Matthew Aldridge, and Ida, wife of Jokn Darden. 

The action was instituted and the summons in the cause bears 
date 15 March, 1920, and defendant resists a I-ecovery on allega- 
tions with evidence tending to show that  a t  the time plaintiff ac- 
quired his deeds from these three Kennedy children he was in charge 
and control of the property as agent of the defendant, and the title 
relied on by him was obtained in fraud of defendant's rights and in 
breach of plaintiff's trust and duties as agent. 

Second, that  defendant and those un~ler  whom i t  claims 
(231) have been in the open, exclusive, advei-se, and continuous 

possession of said property, asserting title thereto for more 
than 7 years next before action brought. 

The allegation and issue as to  plaintiff's agency and breach of 
trust was submitted to  the jury and resolved against the defendant. 
On the position as to  title by adverse possession, the court, in effect, 
ruled that  on the entire evidence, a 7 years adverse possession was 
insufficient to mature title in defendants, but that 20 years is re- 
quired for the purpose, to  which ruling defendant excepted. Therc 
was judgment for plaintiff, and defendant appealed. On defendant's 
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exception as to the statute of limitations the facts in evidence per- 
mit the inference if they do not require the finding. 

"That Needham Kennedy died in 1898, owner and in posqession 
of certain property, including that in diqpute. He  was survived by 
five children: Ida Darden, Fannie Aldridgc, Levi Kennedy, Bryant 
Kennedy, and William Kennedy; and by a widow (the stepmother 
of the children), who died in 1908. -4fter the death of the widow the 
children made arrangements for the division of the property, whereby 
William and Bryant (who lived in New Jersey) were to receive 
money, and Ida, Fannie, and Levi were to  divide the property. Ida 
to  get the lot now in controversy (designated "A"), and Fannie and 
Levi to get other lots (designated "B" and "C," respectively). 

Accordingly, on 17 June. 1909, Bryant conveyed "A" to Ida in 
fee; on 24 January, 1910, William also conveyed ('A" to Ida in fee; 
and during 1910, Levi conveyed "A" to Ida in fee; the deeds from 
Bryant and William were probated and delivered on the dates 
named, but were not recorded until 12 April, 1921. The deed from 
Levi was lost and never recorded. The arrangements were completed 
on 21 March, 1910, in the office of Col. A. C. Davis, an attorney 
and notary, by the exchange of the following deeds for the follow- 
ing property: from Fannie Aldridge and huqband, Illatthew Ald- 
ridge, to Ida Darden for "A"; from Fannie and Matthew Aldridge 
to Levi Kennedy for "C"; and from Levi Kennedy and wife and 
Ida Darden and husband to hk t thew -4ldridge for "B." The deeds 
to "B" and "C" were immediately probated. All three parties had 
gone into possession of their respective lots after the death of the 
widow; and they remained in possession. Levi later sold his lot. 

The deed for "A" from Fannie and husband to Ida was pro- 
bated 22 March, 1912. To w u r e  a sum due him, Ida  gave Matthew 
Aldridge a mortgage on "A" dated and recorded 21 March, 1910. 
Ida received the rents from "A" from her depmother's death until 
20 May, 1912. On that  day Matthew sold the property under mort- 
gage to Capt. A. J. Brown, the deed being recorded 11 June, 1912. 

Captain Brown, and after his death his heirs, received 
the rents of "A" from that date until 27 March, 1915. On (232) 
that  day the Brown heirs conveyed the lot to Bank of 
Warsaw, the defendant, Ly deed recorded 1 May, 1916. The bank 
has received the rent from the property from then until the present. 

From these facts it appears that under a deed from Fannie Ald- 
ridge, made pursuant to the par01 division of the estate, there has 
been continuous possession of the land in controversy, open, ad- 
verse, and in the assertion of ownership in Ida Darden and her 
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grantees, including defendant, for eight years before this suit was 
entered. 

Second, that  Ida Darden, while in undiymted and exclusive 
possession, asserting title, executed a mortgage to Matthew hldridge 
for the land in dispute, and the grantees of A.ldridge possessed the 
land under the same for more than seven years before suit was 
entered. 

Third, that  Matthew Aldridge, said grantee, pursuant to powers 
in the deed, conveyed the land in dispute to A. J. Brown, and Brown 
and his descendants and grantees, including defendant, possessed 
the same in assertion of ownership for more than seven years before 
suit was entered. 

Fourth, and i t  appears further that this occupation and posses- 
sion in assertion of title by Ida Darden and her grantees under deeds 
purporting to convey the entire property in dispute was had in pur- 
suance of a par01 division of the real and personal property of Need- 
ham Kennedy in which the three grantors of plaintiff, children of 
Needham, took part, and that  these three grantors, as early as 1910, 
had executed to Ida Darden deeds for the land in controversy, two 
of them not being registered, however, until 1921, and the other 
lost, and i t  is under these and a similar deed from Fannie .4ldridge, 
the other daughter, and her grantees, that the possession and occu- 
pation of the defendants has been continually maintained. 

It is very generally held that  in case of tenants in conimon an 
occupation in assertion of ownership and sole reception of the rents 
and profits will not of itself mature a title in the occupant as 
against his cotenants for any p~ r iod  short of twenty years. It is 
said that  after that  period of time an ouster of the cotenants will 
be presumed, but no shorter time will suffice. Adderholt v. Lowman, 
179 N.C. 547; Dobbins v. Dobbins, 141 N.C. 210. And in this juris- 
diction i t  has been insistently held that the position is not affected 
because the occupation of one of the tenants is under a deed pur- 
porting to convey the entire property whether that  deed is from 
one of the other cotenants or a stranger. Boqgan v. Sowers, 152 
N.C. 390; Clary v. Hatton, 152 N.C. 107; Cddtrell v. ;lTeely, 81 
X.C. 114; Covington v. Steuwt,  77 N.C. 148; Cloud v.  TVebb, 14 
N.C. 317. 

As pointed out in Roper Lvmber Co. v. Richmond Cedar 
(233) Works, 165 N.C. 83, this position reclciring 20 years occu- 

pation by one tenant in common under a deed conveying 
the entire interest has been carried very much further in thie State 
than elsewhere, our decision holding that  the title of a cotenant will 
not be destroyed by occupation for any period short of 20 years, 
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though the claimant may have known that  the occupant was assert- 
ing sole ownership under a deed purporting to convey the entire 
property. But  the ruling is fully established here, and we have no 
disposition to question it. 

In  all of these decisions, however, the tenant in common, occu- 
pant of the property, mas endeavoring to assert title against a co- 
tenant who had in no way acquiesced in or recognized the occupant's 
claim of sole ownership, and none of them, so far as examined, 
would uphold the position on the facts presented in this record, 
where the claimants have joined in a division of the property 
awarding the sole ownership to the tenant in possession and as- 
suredly so where they have made deeds to such in recognition of 
the division as made. 

The ruling involved in these North Carolina decisions, as shown, 
rests upon the position that an ouster will not be presumed against 
a tenant in common by mere occupation for any period short of 
twenty years, though such occupation is under color of title and to 
the knowledge of the claimant, but all the authorities here and else- 
where are to  the effect that  there may be an actual ouster of one 
tenant in common by another. Alott v. Land Co., 146 N.C. 525-526, 
citing Covington v .  Stewart, 77 N.C. 148; Tyler on Ejectment, p. 
882. The test in such cases is whether the occupation of the tenant 
in possession, asserting title, has become hostile to cotenant, and 
both the reason of the thing and the authorities appertaining to the 
subject are to the effect that  a conveyance of a grantor to a grantee 
and occupation in assertion of ownership under it will constitute a 
hostile holding. Kirlcman v .  Holland, 139 N.C. 185-189: Trustees v .  
Bank of Asheville, 101 N.C. 483. .4nd it has been directly held that 
possession with assertion of ownership pursuant to a parol partition 
of land will amount to a disseizin and the occupation will be con- 
sidered as hostile to the title of the others taking part  therein. Col- 
lier v .  Paper Corporation, 172 N.C. 74; Boston (e: Worcester R. R. 
v .  Sparhawk e t  al., 46 Mass. 469; R?isscll v .  Tenant ,  63 JTTest Vn. 
623; Justice e t  al. v .  Lawson, 46 West Va. 163. 

True, in the North Carolina case referred to, the possession was 
for 20 years and more, but tha t  was only ruled on in view of the 
ruling tha t  a parol partition acquiesced in and ~ c t e d  on for 20 years 
becomes valid, and i t  was fully recognized that it created a t  the in- 
ception a possession hostile to the parties concerned and all others. 

The court below qeems to have been influenced by the 
consideration that the deeds pertinent to the question were (234) 
not registered till after those of plaintiff, and that the par01 
partition was invalid, and this is referred to in the principal opinion 
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as a reason for the decision. But  neither the deeds nor the partition 
are relied on or referred to  as controlling the title, but the question 
here is, What effect should they be allowed on the nature of defend- 
ant's occupation-did they show that the possession of Ida Dsrden 
and those claiming under her was hostile to the plaintiff, who has 
bought from the cotenants, and all of whom took part in the par01 
partition and have made deeds in recognition of the title of their 
sister under whose deed defendants claim and have had possession, 
asserting title for more than 7 years? 

We are cited by counsel for appellees to Janney v. Robbins, 141 
N.C. 406, and other cases to the effect that a r  unregistered deed is 
not to  be considered color of title as against a claimant under a 
registered deed from same source --under the restricted facts there 
appearing the cases so hold; but, as we have endeavored to show, 
defendant here is not relying on these unregistered deeds either for 
title or for color. Defendant has color both under the deed from 
Matthew Aldridge and wife and from the mortgagee deed-under 
which i t  claims, and the unregistered deed of the three tenants as 
stated and referred to and relied on only as they may affect the 
character of defendant's possession and as showing that  his occn- 
pation and claim of ownership was of a hostilz character - assured 
and acquiesced in by plaintiff grantors, and so amounting to an 
ouster. 

I n  my opinion, if the facts referred to and presented in the 
record are accepted by the jury, the defendart should be declared 
the sole owner, and for the error in refusing to submit this view of 
the case there should be a new trial of the issue. 

WALKER, J., concurring in dissenting opinion. 

Cited: Eaton v. Doub, 190 N.C. 18; Cook v. Sink, 190 N.C. 
626; Stallings v. Keeter, 211 N.C. 300; Winsi'ead v. Woolnrd, 223 
N.C. 818. 
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J. W. KIMBROUGH v. WALKER D. HISES, DIRECTOR GENERAL, AND THE 
ATLANTIC COAST LISE RAILROAD COMPANY. 

(Filed 26 October, 1921.) 

1. R a i l r o a d s 4 o v e r n m e n t  Control-Personal Injuries-Negligence-Fed- 
era1 Decisions-Federal Law-Dismissal of Action. 

Under the reccnt opinion of the U. S. Supreme Court. in R. R. Q. Ault, 
a recovery may not be irad against a railroad company while under gov- 
ernment operation for damages for a personal injury negligently inflicted 
upon an employee; and where the company and the Director General of 
Railroads have both been made parties defendant, the action will be dis- 
missed, on appeal, as to the former. 

2. Sam-Appeal and  E r r o r J u d g m e a t s .  
Where a railroad company and the Director General of Railroads haye 

both been joined as partie.; defendant in an action to recover for a negli- 
gent injury, and issues hare been submitted as to each, and adrerse ver- 
dict rendered as to each, there can be no prejudice to the Director Gen- 
eral in dismissing the action as  to the railroad company and affirming it  
as to the Director General, and the same may be done under the provisions 
of C.S. 658 and 1412. 

3. Appeal and  Error-Dismissit1 a s  t o  One P a r t y 4 o i n t  J u d g m e n L D i s -  
tinction Between Courts of Equity and Law Abolished. 

Under the pro\-isions of our statutes abolishing the distinction between 
courts of law and courts of equity, a joint judgment may be affirmed on 
appeal as  to one defendant and dismissed as to another, when this may 
be done without prejudice. 

4. Appeal and  Error-Second Appeal-Same Facts. 
On this appeal the facts are substantially the same as in the former 

appeal in this case, and as  the trial court has followed the directions of 
this Court as to the lam. no error is found. 

WALKER, J., dissenting in part. 

APPEAL by defendants from Connor, J., a t  March Term, 
1921, of WAKE. (235) 

This was an action for personal injuries sustained a t  a 
grade crossing in Selma, N. C., on 27 January, 1919, by the alleged 
negligence of the defendants. From verdict and judgment the de- 
fendants appealed. 

Douglass & Douglass, R. W. M7inston, and J. M. Broughton for 
plaintiff. 

Murray Allen for defendants. 

CLARK, C.J. This case was before us a t  Fall Term, 1920, Kim- 
brough v .  Hines, 180 N.C. 274, and a new trial was granted in an  
opinion by Walker, J .  It appears from the transcript in this case 
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that  the trial judge has substantially observed the directions in every 
respect laid down in that  opinion, and therefore we do not deem that 
i t  is necessary to repeat the law applicable to  the facts, which are 
identical with those presented on the former appeal. 

This action was brought against Tl'alker D .  Hines, Director Gen- 
eral, and the Atlantic Coast Line Railroad Company. The judgment 
is against each of the defendants. Since this case was tried the U. 
S. Supreme Court, in the opinion in R. R, v. Azdt, filed 1 July, 1921, 
have held that  where such actions as this have b12en brought against 
the Director General, joining as a party the railrcad company, which 
was being operated under General Orders No. 50, that  the action 

cannot be sustained as against the railroad company. The 
(236) plaintiff in this case now submits that  a modification of the 

judgment should be ordered reversing the judgment, and 
dismissing the action as to  the Atlantic Coast Line Railroad Com- 
pany. 

The issues in this case affecting the liability of the Director 
General and the railroad company were separatcb and distinct, and 
had the trial judge stricken out all allegations in the complaint and 
the issues, relating to the railroad company. there would have re- 
mained a perfectly alleged cause of action against the Director 
General. The nature of the evidence would in no respect have been 
changed, and the verdict of the jury would have been the w n e .  The 
Director General has no ground to insist that the judgment against 
the railroad company should not be reversed and the action dis- 
missed as to said company. 

C.S. 658, reads thus: "Upon an appeal from the judgment or 
order, the appellate court may reverse, affirm, or modify the judg- 
ment or order appealed from in the respect mentioned in the notice 
of appeal and as to any or all other parties, and may, if necessary 
or proper, order a new trial." 

C.S. 1412, provides in part ns follows: "In every case the Court 
can render such sentence, judgment, and decree as on inspection of 
the whole record it shall appear to them ought in law to be rendered 
thereon." Under the technical rules of the common lam a different 
rule prevailed, but the court of equity nlvays followed thia pro- 
cedure, which was adopted by thia State when the distinction be- 
tween law and equity was abolished. One court Eaving taken place 
of both law and equity, a joint judgment may be affirmed as to  one 
defendant, and dismissed as to another. This has been the uniform 
course and practice since the blending of the two forms of pro- 
cedure, and is expressly authorized by our statu:es, above quoted. 
Newberry v. R.  R., 160 N.C. 156; Hollingszcorth v. Skelding, 142 
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N.C. 246; Long v. Xwindell, 77 N.C. 185. The same practice has 
been followed in the courts of the other states which have adopted 
the modern system of pra~t~ice .  

Every objection which could be presented by the Director Gen- 
eral is presented before us by this record as fully as i t  ~ o u l d  be i f  
the judgment as to the Atlantic Coast Line Railroad Company 
were not dismissed in pursuance of the decisions of the U. S. Su- 
preme Court in R. R. v. .;Z?ilt, supra, and the appeal as to the Di- 
rector General has been in nowise prejudiced by the reversal of the 
judgment and the dismissal of the action as against the railroad 
company. Indeed, in Ault's case the Court recognized this course, 
for while reversing the judgment as to the railroad company as an 
unnecessary and improper party, it proceeded to review and discuss 
the appeal as to the Director Gcneral on the merits and reversed 
tha t  appeal on an entirely different ground. 

The judgment against the Atlantic Coast Line Railroad 
Company is reversed and set aside and the action as  re- (237) 
gards that  company is dismissed. In  the appeal by the Di- 
rector General we find 

No error. 

WALKER, J., dissenting: I concur with the other judges that 
the defendant railroad company is not liable under the recent de- 
cision of the United States Supreme Court in J o .  Pac. R. R. Co. w. 
Ault, appearing in the Advance Opinions of tha t  Court, a t  p. 647, 
No. 16, 1 July, 1921, and that ,  therefore, said defendant has prop- 
erly been dismissed from the case with its costs. 

I also agree with my brethren that judgments under our code 
of procedure may be joint or several, and, therefore, may be ren- 
dered against one or more of the defendants. and may a l ~ ~  adjuqt 
matters in controversy as betveen plaintiffs and defendants, or be- 
tween plaintiffs, or between defendants. so elastic is our present 
system, be i t  said to its great credit, in extolling its virtues and its 
simple and practical methods of dealing with all matters of litiga- 
tion, and its provisions should be most liberally construed in order 
to effectuate justice as qpeedily as possible instead of delaying, or 
even defeating i t ,  by dilatory pleading and practice, ~41ic11 was the 
fault  of the old common-law system intended to be remedied. For 
example, the pleadings are sufficient if they state, in a plain and con- 
cise manner, ~ i t h o u t  any unnecesqary repetition (Fell's Revisal, sec. 
467), the essential facts of the case, Blackinore v. Finders ,  144 
N.C. 215; Brewer v. W y n n e ,  154 N.C. 467; Stokes v. Taylor, 104 
N.C. 395; Warren v. Boyd, 120 X.C. 58; and, likewise, in the in- 
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terest and furtherance of this more liberal and sensible procedure, 
i t  is provided that: 

"(1) Judgment may be given for or against one or more of 
several plaintiffs, and for or against one or more of several defend- 
ants; and i t  may determine the ultimate rights of the parties on 
each side, as between themselves. 

"(2) It may grant to the defendant any affirmative relief to 
which he may be entitled. 

"(3) In  an action against several defendants, the court may, in 
its discretion, render judgment against one or mo-e of them, leaving 
the action to  proceed against the others, whenever a several judg- 
ment may be proper." 

It was right to proceed further against the Director General. 
These latter exceptions of the defendant as to 1,he judgment were 
properly denied, which brings us to the merits of the case. 

Plaintiff brought this action to recover damages for personal in- 
juries sustained a t  Selma, N. C., 27 January, 1919, as the result of 

a collision a t  a public crossing between t h ~ ?  automobile which 
(238) he was driving and a train on the line of the Atlantic Coast 

Line Railroad Company, which was being operated by the 
United States Railway Administration. There waf' testimony on be- 
half of plaintiff tending to show that the train was running a t  a 
speed of thirty or forty miles an hour; that no +a1 of approach 
to the crossing was given by whiqtle or bell; that  the view of the 
track was cut off by a string of cars on a spur track, and that  these 
cars extended two or three feet into the public road. Plaintiff testi- 
fied that  he looked and could not see down the track in the direction 
from which the train was coming, because his vi:w was obstructed 
by the cars on the spur track. 

There was testimony on behalf of the defendant tending to show 
that the cars on the spur track did not obstruct ihe plaintiff's view 
of the train, as the end of the car next to the crostaing was some dis- 
tance therefrom; that notice of the approach of the train had been 
given by blowing the whistle and ringing the bell, md that the speed 
of the train did not exceed ten or twelw miles an hour. The defend- 
ants pleaded the plaintiff's contributory negligence as a defense, 
and contended a t  the trial that the failure of the plaintiff to stop 
before entering upon the track, when it mas his duty to  do so, was, 
as matter of law, the proximate cause of his iniury, as the facts 
with regard thereto were not questioned. 

The case was before the Court at  the Fall Terni. 1920. and a new 
trial was ordered. I n  the opinion of the Court (180 N.C. 274) i t  is 
stated that  the decision of the motion for a judgment of nonsuit 
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would be reserved. This motion should be allowed upon the facts as  
they now appear. 

"The failure of a person about to cross a railway track, on a 
highway a t  grade, to  look and listen for an approaching train, or 
stop for such purpose, when the view of the track is obstructed, or 
where there is noise which he may control. is negligence per se, 
which will bar a recovery for an injury resulting from a collision 
with a train a t  such crossing." Blackburn v. Railroad, 34 Oregon 
215, citing numerous cases in support of this position a t  p. 222: 
R. R.  v. Bower, 266 Fed. 965. I n  Chase v. Maine Central R .  R .  Co., 
167 Mass. 383, i t  is said to be a general rule "that, if there is any- 
thing to obstruct the  view of a traveler on a highway a t  a cross- 
ing a t  grade, i t  is his duty to stop until he can ascertain whether he 
can cross in safety." See, also, Shutlo v. R. R., 121 Fed. 678; R. R. 
v.  Holden, 93 Mo. 417; Rly  v. R. R., 158 Pa.  233. Contributory 
negligence under our statute is a matter of defense, and the burden 
of proof is placed upon the defendant to establish i t  unless i t  is 
proven by testimony offered in behalf of the plaintiff.'' Cook v. 
Furnace Co., 161 N.C., p. 41. Where the facts are admitted, or not 
disputed, contributory negligence is a question of law for the court, 
Ovens v. Charlotte, 159 N.C. 332; Neal v. R. R., 126 N.C. 
634. Where the facts necessarv to constitute contributory (239) 
negligence are established by the evidence of plaintiff, mo- 
tion for judgment of nonsuit should be sustained. Keller v. Fiber 
Co., 157 N.C. 575. Defendant may avail himself of the plea of con- 
tributory negligence on a motion to nonsuit upon evidence intro- 
duced by plaintiff. Wright v. R. R., 155 N.C. 325; Fzilghum v. R. R., 
158 N.C. 555; Exum v. R. R., 154 N.C. 408; Coleman v. R.  R., 153 
N.C. 322; Mitchell v. R .  R., 153 N.C. 116; .!Veal v. R .  R., 126 N.C. 
634. 

Plaintiff was thoroughly familiar with the crossing. having passed 
over i t  on the morning of the accident on his way from Raleigh to 
Pine Level. He  knew the lay of the ground a t  the crossing, and that 
he was approaching the crossing, and Fays he slowed down. I n  de- 
scribing the condition a t  the crossing, and the circumstances of the 
accident, plaintiff testified tha t  as he approached the crossing h~ 
saw a long string of box cars on the connection track which extended 
two or three feet into the highway; that  these cars entirely ob- 
structed his view to the south, the direction from which the train 
was coming; tha t  when he was within twentv feet of the crossing 
he "slowed down" his Ford automobile and brought it down prac- 
ticaIly to a stop, but did not stop. He described the situation with 
which he was confronted as looking like a "death trap." Plaintiff 
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further testified, "1 said I came very near to a stop. I was prac- 
tically right a t  the railroad track. I was ten feet back from the 
railroad when I slowed up, and when I went through I put my foot 
on low gear. That  Ford car would run under low gear not over four 
or five miles with all the gas I could give it. A3 well as I remember, 
I gave i t  all the gas I could." 

On cross-examination plaintiff te3tified that he did not stop be- 
fore going on the track; that  if he had stopped behind the box cars 
the train would have passed on by, and he would not have been in- 
jured. H e  says: lLWhen I slowed down, I put my hands on the emer- 
gency brake. I was practically a t  a stop when I reached the edge 
of those box cars; I was in low gear and speeded up to go on through. 
I said in my direct examination that I gave all the gas I could when 
I started to go through there, and that I was ten feet from the cross- 
ing when I slowed down and put my hands on the emergency. That 
nearly stopped my car; by pulling a little harder I could have stop- 
ped it. If I had heard the train I could have stopped almost im- 
mediately. I did not have a starter on the Ford. If I had stopped 
there behind that  car I could also have stopped my engine; yes, 
stopped any noise the engine was making. I dtd not stop. When a 
Ford is in low gear it  makes more noise than a t  any other time. 
Yes, I started off from a point ten feet. I started in low gear, and I 
went nearly to the crossing with the engine making more noise than 

when I came nearly to a stop; they mrike more noise when 
(240) you put them in low gear. Of course, when I went in low I 

speeded up  my engine; the more you speed the engine the 
more noise you make." On redirect examination plaintiff testified 
that  he thought there might be a shifting engire there, and that  is 
why he slowed down. 

Richard Britt, witness for plaintiff, testific>d that  just before 
plaintiff reached the crossing he put his automobile in low gear and 
speeded i t  up. 

The motions of defendants for a nonsuit, on the ground that 
plaintiff was guilty of contributory negligence, should have been 31- 
lowed. 

Defendants excepted to the following instructions: "It was the 
duty of the defendants to keep their premises a:  and near crossings 
free from obstructions which vrould prevent the plaintiff from see- 
ing a train on the railroad approaching the crossing from a point on 
the highway a t  which he could stop his car in time to avoid a colli- 
sion." 

The court later instructed the jury that a failure to perform this 
duty would be negligence on the part of the defendants. It is not the 
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unqualified duty of defendants to keep the premises free from ob- 
structions. The duty could not be greater than to exercise the care 
of a prudent person in this respect. 

The jury were also instructed as follows: "It being admitted that 
Selma is a thickly settled town, tha t  near the public crcssing there 
is an intersection of the Atlantic Coast Line Railroad with the 
Southern Railroad tracks passing over the crossing. and tha t  the 
public highway is much frequented by travelers, i t  was the duty of 
the defendants not to run its train in approaching the crossing a t  
a rapid and reckless speed without giving reasonable and timely 
notice of its approach. A failure on the part  of the defendant to per- 
form these duties, or any one of them, would be negligence on their 
part. . . . hTow, gentlemen, there is no evidence here tha t  there 
is any ordinance in the town of Selma prescribing the rate of speed 
a t  which they should pass, but I instruct you inasmuch as Selma is 
an  important town and thickly settled, and that  there are many 
tracks there, and there mas an intersection of the Southern and 
Atlantic Coast Line, I instruct you that  the defendant owed a dut,y 
to the public not to cause its locomotives to go through tha t  town 
a t  a rapid and excessive rate of speed, and if, under all the facts 
and circumstances, you find tha t  the speed was dangerous and reck- 
less and not safe, then there would be negligence in that  regard." 

This instruction entirely disregards the fact tha t  the burden of 
proof was on plaintiff to satisfy the jury by a preponderance of evi- 
dence tha t  the train was being operated a t  a reckless speed. A find- 
ing "under all the  facts and circum~tances" is clearly insufficient. 

The jury were further instructed: "If, however, you find from 
this evidence tha t  there has been negligence on the part  of the de- 
fendant, then i t  would become pour duty to further con- 
sider the evidence and ascertain whether or not such neg- (241) 
ligence as you may find was the direct and proximate cause 
of the injury which you may find that  the plaintiff sustained, be- 
cause, notwithstanding the fact that the defendant may have been 
negligent, unless tha t  negligence caused the injury to the plaintiff, 
the defendant would not, in law, be liable to the plaintifl. For in- 
stance, suppose the railroad company had been negligent in ob- 
structing his view of a train approaching from the south, but that 
he had been injured by a train coming from the north, as to which 
there was no negligence, then, of course, his injury. not having been 
caused by the negligence of t,he railroad, the railroad company would 
not be liable to him." This instruction must have heen exceedingly 
confusing to the jury in considering the relation of cause to negli- 



256 IN THE SUPREME COURT. [I82 

gence on the part of defendant, and the causal connection between 
the two. 

The court then instructed the jury as follows: "It was the duty 
of the defendants operating the loconlotive and cars on the railroad 
to give reasonable and timely notice of the approach of the trains 
to the public crossing by ringing the bell or blowing the whistle, or 
by doing both, if under the circumstances and conditions existing :tt 
the time such was reasonably necessary to give such notice." This 
instruction was not supported by the evidence. 'There is nothing in 
the record to show the existence of circumstances requiring both 
the ringing of the bell and blowing of the whistle. 

The court later instructed the jury that failure in performance 
of this duty would be negligence on the part of defendants. Consid- 
ered together, these instructions are erroneous. An instruction not 
warranted by the evidence is erroneous, althoug? correct, as an ab- 
stract proposition of law, King v. Tt7ells, 94 N.C. 344. 

The following instruction was then given: '(I ~nstruct you, gentle- 
men of the jury, that if you find from the evidence that the sig- 
nals were not given, that is, the bell not rung, and the whistle not 
blown, then there was negligence on the part of the defendant in 
that respect, and if you so find, i t  would then be necessary for you 
to further consider this issue." 

It has been thoroughly settled by us that i t  is not the absoIute 
duty of a railroad engineer to blow the whistle and ring the bell, as 
that depends upon the exigencies of the occasion. Sometimes i t  will 
be sufficient to blow the whistle or ring the bell -- and again, i t  may 
be the part of prudence, a t  times, to do both. Ea'zuards v. R. R., 132 
N.C. 99. The particular charge here was that if they found that the 
signals (in the plural) were not given, that is, that the bell was not 
rung and the whistle not blown, which clearly implied, as the duty 
was expressed conjunctively, that both such signals must be given, 
and the jury must have so understood it. 

The jury were further instructed: '(It becomes neces- 
(242) sary for you to further consider the (evidence and deter- 

mine whether any such negligence as jou find the defend- 
ant to be guilty was the proximate cause of the injury." I t  seemingly 
was error for the court to say to the jury that the facts recited in 
these instructions constituted neglig~nce on the part of the defend- 
ants. The issue reads, "Was plaintiff injured by the negligence of 
defendant?" etc., and i t  would naturally impress the jury that they 
were being instructed by the court to answer the issue '(Yes" if they 
found the facts as recited in the instructions. 

The court instructed the jury as follows: "Our Supreme Court 
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has held that  there is no absolute duty upon the driver of an auto- 
mobile, on approaching a railroad crossing, to stop his car before 
going upon the crossing, but they have said that  the rule being that 
a traveler must conform his conduct to that of a prudent man sit- 
uated as the jury may find the plaintiff to have been immediately 
as he approached the crossing, that  i t  is for the jury to  say whether, 
under all the facts and circumstances as they then appeared to him 
as a prudent man, that he should not only have looked and listened, 
but he also should have stopped his car. So it  is necessary for you to 
consider and determine whether or not, in view of all the facts and 
circumstances as you find them to have been a t  the time that  Mr. 
Kimbrough approached that  crossing, whether as a prudent man he 
should have stopped that  car. Unless you find, gentlemen of the jury, 
that  the plaintiff was negligent, as I have instructed you, without 
further consideration, you will answer the fifth issue 'No.' " 

This instruction restricted the jury's consideration of this ques- 
tion to the elements of contributory negligence recited by the court. 
It prohibited consideration of other elements of negligence on the 
part of plaintiff, especially speeding up to go past the cars, permit- 
ting his engine to run with such noise as to interfere with his hear- 
ing, and others, and i t  excluded consideration of the combination of 
circumstances relied upon by defendant as contributory negligence; 
and there is this other defect, that  his Honor failed to  give the con- 
verse of this proposition, and nowhere in his charge does he instruct 
the jury that  upon finding certain facts they will answer the issue 
of contributory negligence "Yes," as he then said: "If, however, you 
find that  he was negligent, you must proceed to the further con- 
sideration of the evidence and determine whether or not the negli- 
gence which you may find that the plaintiff was guilty of con- 
tributed to his injury." Jarretf v. Trunk Co., 142 N.C. 466. 

Proximate cause upon facts admitted or found by the jury is a 
question of law. "If plaintiff failed to stop when i t  was his duty to 
stop, i t  is clear that  such neglect of duty contributed to his 
injury, and i t  was error t,o leave this question to the jury." (243) 
Kimbrough v. Hines, 180 N.C. 274. 

The court had previously instructed the jury that  if plaintiff 
"failed to exercise proper care within the rule stated, i t  is such neg- 
ligence as will bar recovery, provided, always, i t  is the proximate 
cause of his injury." This instruction is also subject to the objection 
that  conduct of plaintiff, which of itself would bar his right to re- 
cover, was submitted to the jury on the question of proximate cause. 

The court also instructed the jury as follows: "The defendant 
says that  if you find that  notwithstanding the fact that  they failed 
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to  give any signal, that  notwithstanding that  there was an obstruc- 
tion that  interfered with his view, and notwithstanding the fact that 
i t  was running the train too fast, still there would have been no in- 
jury if Mr. Kimbrough had looked and listened and stopped his car, 
and that, therefore, you should find that his negligence in so doing 
was a contributing cause of his injury." 

The defendants' contention was that, if thc: matters recited in 
this instruction were found to be true, and plsintiff failed to look 
and listen and failed to stop, his conduct was contributory negli- 
gence as matter of law, and that  the jury should have been so in- 
structed. 

Defendants noted an exception to the following instruction: '(If 
his view is obstructed or his hearing an approaching train is pre- 
vented, and especially if this is done by the f a d t  of the defendant 
and the company's servants fail to warn him of its approach, and 
induced by this failure of duty, which has lulled him into security, 
he attempts to cross the track and is injured. having used his fac- 
ulties as best he could, under the circwmstances, to ascertain if there 
is any danger ahead, negligence will not be imputed to him, but to 
the company, its failure to  warn hiin being regarded as the proxi- 
mate cause of any injury he received." It is patent that this instruc- 
tion falls with the decision of this case on the former appeal (180 
N.C. 274), in that  i t  totally ignores plaintiff's duty to stop, if 
prudence on his part required it. If proximate cause is a question 
for the jury, the court erred in this instance in taking it  from them. 

It would not do to confine plaintiff's duty in the premises merely 
to  two, or even three, recited facts, because the jury must be allowed 
to consider the situation in its entirety, and all the facts and circum- 
stances connected with it, and then to say whether an ordinarily 
prudent man would have acted as plaintiff did 3n this occa4on, or 
pursued a safer course, one which he himqelf says was open to him, 
and which, if he had adopted it, would have prevented the injury 
to him. Nor is i t  true that the failure on the part of the defendant 

to warn of the train's approach was, as matter of law, con- 
(244) clusively negligent, for whether so or not may depend very 

much upon all the facts and circun~stances of the situation 
a t  the time, and the jury may well have found upon the evidence 
that  the plaintiff mas grossly imprudent in taking so great a risk, 
but should have waited for only a few moments and until he was 
better informed as to the safety or danger of crossing before "leap- 
ing in the dark" and taking his life into his own hands. 

Even if this instruction may have been c o r m t  in the abstract, 
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i t  was error to  give i t  in this cause, under the facts and circum- 
stances as now presented. 

Defendants assign as error the following instruction to the jury: 
"I instruct you that  the defendant had the right to put cars on that 
connection track, but that they had no right to leave thc cars on the 
track extending up to the main line so as to obqtruct the view of the 
traveler upon the highway approaching the crossing, as I have in- 
structed you. If, however, you find that there was a breach of duty 
in that regard, this establishes negligence on the part of the defend- 
ant in respect to that matter." The record is entirely lacking in evi- 
dence that  the defendants, or either of them, !eft these cars on the 
track extending up to the main line $0 as to obstruct the view of the 
traveler on the highway. The record is silent as to when and by 
whom the cars were put in such position, if i t  is granted that  they 
were a t  any time so close to  the crossing, which defendants denied, 
and i t  is error to give an inctruction which is not supported by the 
evidence. Grifin v. R .  R., 137 N.C. 247; King v. Wells, 94 N.C. 344. 
It was also error to instruct the jury that the facts recited, taken by 
themselves, constituted negligence on the part of defendants. Be- 
sides, the recited facts did not constitute negligence, as matter of 
law, but whether so or not was for the jury to decide. 

The defendants contended that i t  was the duty of the plaintiff 
to stop his automobile and to stop the noise of his engine before at- 
tempting to drive across the track, and that this duty was impera- 
tive if his view of the track was totally obstructed, and whether 
this, or the obstruction of the string of cars, was the proximate cause 
of the injury the jury should have been left perfectly free to de- 
termine. 

The declarations of the plaintiff made after the accident were in- 
competent, not being pars rei g e s t ~ .  Evidence subctantially the same 
was held to be incompetent in B~imgardner v. R .  R., 132 N.C. 438. 
See, also, Smith v. R. R., 68 N.C. 107; Williams v. Tel. Co.. 116 
N.C. 558; Rumbough v. Improvement Po., 112 Y.C. 751; Egerton v. 
R.  R., 115 N.C. 645. 

The evidence admitted, after objection by defendant, as to the 
shifting engines not ringing their bells while running a t  Selma, was 
clearly incompetent and irrelevant, and prejudicial. That did not 
even tend to prove that  the engineer on the train in ques- 
tion did not ring his bell or blow the whistle. Similar evi- (245) 
dence was held to be incompetent in Ice Co. v.  R. R., 126 
N.C. 797. This was manifest error. The Court, in that  case (Ice Co. 
v. R. R., supra), as appears from the headnote, said: "The evidence 
did not throw any light on the question directly before the jury, and 
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was calculated to divert and mislead their minds to an unsafe ver- 
dict," citing Grant v. R. R., 108 N.C. 462, a t  470; Henderson v. R. 
R., 144 Pa. St. 461. 

There are other assignments of error whivh need not now be 
noticed. 

The dominant and overshadowing error in tile case is the refusal 
of the learned judge to nonsuit the plaintiff upon the evidence and 
a t  its close. The train was late, and naturally running a t  a high 
speed to make up for lost time. Plaintiff was injured about 11 o'clock, 
on 27 January, 1919, while he was returning irom Pine Level. He  
knew that  a train was "due to pass there not until 11 o'clock," so 
that  he should have known, according to his own testin~ony, that  he 
was crossing the track a t  a dangerous time. He  testified: "As I came 
up on the track the engine was there." And again: "As I came up i t  
looked like a death trap, and the engine was right over me. When 
I got upon the track they hit me." These exccrpts are sufficient to 
show that  he drove into the train and that  he knew how dangerous 
his act was, as he called i t  a "death trap." There could not have 
been a more threatening situation, and one that should have warned 
a man with the least sense of prudence to de<ist, rather than risk 
his life by his daring act. A few moments loss of time was nothing 
as compared with the chances he was taking. I t  was nothing short 
of recklessness upon his own version of the facts. The more care- 
less the plaintiff proves the engineer to have been, the more and 
more reckless was he. There was evidence that the bell was rung, 
for the witness, R. P. Oliver, testified that he could hear i t  dis- 
tinctly, and tha t  he could see the train, and he was in no way con- 
nected with the plaintiff or the railroad comprtny, but was an in- 
different and impartial witness. There was other evidence of the 
fact. The witness, L. M. Batton, testified that  Ee was a t  Selma that 
morning and heard the train coming and heard it  blow, the crossing 
or the station blow, but t,hought it was the crocsing blow, being un- 
usually loud, which attracted his attention. J. T. Adams heard the 
train, and also heard the whistle blow, and saw Kimbrough pass a t  
the rate of 15 or 20 miles an hour. L. B. Early testified that he saw 
the train, and Kimbrough could have seen i t  if he had looked. The 
conductor stated tha t  the train consisted of twelve cars, and i t  was 
running 15 miles an hour, and that it made a good stop. There was 
much other testimony to the same general effect. The fireman tes- 
tified that  he rang the bell for the road crossing where plaintiff was 

hit by the train, and had rung the bcdl from the railroad 
(246) crossing to the road crossing. The conductor on this train 

stated that  he blew the station and (crossing signals, and 
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that  plaintiff's car just darted out. He  described minutely the 
different blasts of the whistle for station and crossings. He  and the 
automobile were running a t  the same speed and came together on 
the crossing. H e  took every precaution a t  those places to prevent any 
accident, and that  he did everything in this instance that  could be 
done to avoid an accident. He  used the distress signal and applied 
the emergency brakes, which were the Westinghouse, usual and ap- 
proved type, and in good order. So that  there was strong evidence 
for the defense that  no precaution against accident was omitted by 
the engineer and fireman. The evidence was not all one way. 

But omitting the defendant's testimony, if the plaintiff had used 
the care not only of an ordinary prudent man, but of a man of the 
slightest prudence, the accident could not and would not have oc- 
curred. 

I n  Railroad Co. v. Houston, 24 L. Ed. (U.S.) 542, the Court held 
that  negligence of the railroad company was no excuse for negli- 
gence on the part of a traveler crossing its track; and that he must 
take the consequences when he carelessly walks or drives into a 
place of possible danger. He must use his sense of hearing and sight, 
and all other available precautions. If he gocs upon the track in- 
stead of waiting for an expected train to pass, he is guilty of cul- 
pable negligence, and so far contributes to his injury as to deprive 
him of the right to complain of others, and the consequences of his 
reckless mistake and temerity cannot be cast upon the company. 
"No railroad company can be held for a failure of experiments of 
that  kind. If one chooses, in such a position, to take risks, he must 
bear the possible consequences of failure. Upon the facts disclosed 
by the undisputed evidence in the case we cannot see any ground 
for a recovery by the plaintiff. Not even a plausible pretext for the 
verdict can be suggested, unless we wander from the evidence into 
the region of conjecture and speculation. Undcr these circumstancw 
the court would not have erred had it  instructed the jury, 3.. re- 
quested, to render a verdict for the defendant." I t  has been ~vell 
and truly said that  a traveler about to use the tracks of a railroad 
must take no chances. Which of the tracks would or should be used 
for its various trains was, of course, a matter for the exclusive dc- 
termination of the railroad company. It was held in Rich v. R. R., 
31 Ind. App. 10, that  a traveler using a railroad track ha.. no right 
to  confine his precautions to his knowledge of the srhedule and cus- 
toms of the company, but must take due care againqt the approach 
of "extra trains," and even "wild trains," those which are expected 
as well as those not expected to use the track. He must look out for 
all trains, and any other rule, i t  was said, would measure his con- 
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duct by the altogether too liberal rule of chances and risks, 
(247) and would impose upon the railroad company too rigorous 

and burdensome responsibilities, regardless of the incon- 
venience to  the public arising from operating its trains under any 
such handicap. Abernathy  v. R. R., 164 N.C. 91-95, and caqes; Ward 
v. R. R., 167 N.C. 148; Trendwell v. R. R., 369 X.C. 694. 

No one can predict when a train will pass any given point. The 
tracks are in constant use and must needs be, not merely for any 
private use of the railroad, but to serve the public, who have the 
right to  prompt service. The railroad company cannot itself know 
a t  what times it  may have to use its tracks; and, therefore, must be 
free to use them a t  all times. If they are tardy in the performance 
of their public duties, or delay performance, their patrons are swift 
to demand compensation if loss ensues. They are hedged in on all 
sides by these conflicting interests, arid must serve as best they may 
an exacting public. They should be held to the strict discharge of 
these duties, i t  is very true, but to enable them to conlply with the 
public demands, they must, and should, have the free and unre- 
stricted use of their tracks, so far as is consistent with a proper re- 
gard for the rights of others, when carefully exercised, but not when 
done so carelessly and even recklessly as here in this case. One train 
was due a t  11 o'clock a.m., the accident occurred a t  11:05 or 11:10, 
as testified. Another train, the one into which the plaintiff actually 
ran his car, was overdue several hours, and perhaps unavoidably so. 
The plaintiff knew these facts, for he stated that one of these trains 
was not due until 11 o'clock. There was no urgmcy which required 
him to cross a t  the very time that he did. If he had waited but two or 
three minutes he would have crossed in safety, and unscathed, but 
instead he risked his life to save a little time, which, so far as ap- 
pears, a t  least, was comparatively valueless. H: did not leave hi.: 
car and look toward Selma for the train. He could have seen far 
enough in that  direction to have done so and returned to his car ant1 
driven across the track, out of any danger, befxe any train could 
possibly have reached him, and if he had done so, he would have 
seen the train coming and averted the disaster. But he was lacking 
in every essential of care and precaution, and 'suffered the terrible 
consequences of his gross negligence. Any man of' the least degree of 
prudence would have taken better care of himqelf. 

I do not agree that the case as now presented is the same as the 
one on the first appeal, but material ly  different. I had grave doubt 
when I wrote the opinion in the first appeal as t c ~  whether the plain- 
tiff should not have been nonsuited a t  that t i r e ,  but preferred to 
give him the benefit of the doubt and allow the facts to be more 



N.C.] FALL TERM, 1921. 263 

fully developed a t  the new trial. Instead of improving his case, I 
think the plaintiff has made i t  worse for himself by the added facts 
and the new version of those in the record before. 

M y  conclusion is tha t  he should fail in his suit, because 
of his plain and palpable negligence, which, as matter of (248) 
law, proximately caused the injury. It may be said that,  a t  
the least, the negligence of both the railroad company and himself 
were concurrent, which also would bar his recovery. ('Where the 
negligence of both plaintiff and defendant concur and continue to 
the time of the injury, the negligence of the defendant is not in the 
legal sense the proximate cause of plaintiff's injury." Hamilton v. 
Lumber Co., 160 N.C. 47. 

It was held in Neal v. R. R., 126 N.C., marg. p. 634 (Anno. Ed.) : 
"Where the evidence on the part of the plaintiff (the defendant 
having introduced none) is demurred to, and, if true, establishes 
negligence on the part  of the plaintiff and of the defendant, concur- 
rent to the last moment, a judgment as of nonsuit sustaining the 
demurrer is proper." 

I dissented in Perry v. R.  R., 180 N.C. 290, which had several 
features in common with this case, and they are so much alike that 
what I said in m y  dissenting opinion there (concurred in by Justice 
Brown) is applicable here, though this is a much stronger case 
against this plaintiff than were the facts there against Perry and his 
companions. I now strongly affirm what I then said, and also adopt 
what was written by Justice Brown in the first appeal of this case 
as my own view, though I think the case as now presented much 
stronger than i t  was when he so ably discussed the questions which 
were then involved. I refer to both opinions for further argument, 
without repeating what is there said. I also refer to Coleman v. R. 
R., 153 N.C. 322, where Justice Brown gave the opinion of thi8 
Court, which was unanimous, and which so clearly states the prin- 
ciple governing here as to the duty of the plaintiff under the menac- 
ing circumstances. 

If the plaintiff had acted as any prudent man would have done, 
and not have rushed, or rather jumped, with hi5 car, under a quick 
driving low pressure upon the crowing, he would have p a s e d  over 
i t  without the least difficulty and in perfect safety, and. as I have 
said, he would have reached the other qide unscathed. It was his 
rashness that  brought the trouble upon him, which naturally fol- 
lowed his act. The fault was all his own, and he should bear the loss 
of which he was the guilty author, and proximately so. 

This opinion, i t  will be observed, is mostly predicated on the as- 
sumption of defendant's negligence primarily, this concession being 
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made for the sake of argument, and the negligence which bars plain- 
tiff's recovery is held to be his own, first, as contributing proxi- 
mately to his injury; and if not, then, second, as so concurring with 
that  of defendant as to operate a bar to his alleged right. The care 
of plaintiff must have been exercised, according to our authorities, 
before he had taken a position exposing him to peril or before he 

has entered into the zone of danger. C'olernan u. R. R., 153 
(249) N.C. 322. A traveler is not permitted to drive blindly upon 

a railroad track and impute any resultant injury he re- 
ceives to the railroad company, when he is the principal cause of 
his own misfortune. It was held in Coleman v. R. R., supra: "A 
railroad crossing is itself a notice of danger, and all persons ap- 
proaching i t  are bound to exercise care and prudence; and when the 
conditions are such tha t  a diligent w e  of the senses would have 
avoided the injury, a failure to use them constitutes contributory 
negligence. By stopping, looking, and listening before reaching a 
railroad right of way a t  a public crossing, and a t  a place where the 
view is obstructed by houses, the plaintmiff has not performed his 
duty, or exercised the care required before crossing the track; and 
i t  appears that  the right of way extended some sixty-five feet from 
the track, with an unobstructed view, and that  by stopping thereon 
before reaching the track the plaintiff could have seen, or have be- 
come aware of, the approaching train in time to have avoided the 
injury complained of, in failing to do so he is guilty of contributory 
negligence, the proximate cause of the injury, and his action is 
barred thereby." If the plaintiff had stopped and gone near to the 
track he would have had an unobstructed view of the approaching 
train, and would have avoided the injury. 

M y  conclusion is that  the action should have been dismissed. 

Cited: Bagging Co. v. R. R., 184 N.C. 74; Williams v. R. R.: 
187 N.C. 354. 

(Filed 26 October, 1921.) 

Appeal and Erro~VerdicLExclusion of Questio:ns of Law Presented. 
Where the question of lam presented on appeal is as to whether one 

partner may be an  independent contractor of the firm so as to exclude 
liability of the other, and the verdict of the ju1.y has excluded the ques- 
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tion of independent liability as a matter of fact, without error committed 
by the court, the answer to this issue, so found, excludes the question of 
law presented for decision on appeal. 

APPEAL by defendant, J. R.  Barnes, from Connor, J., a t  March 
Term, 1921, of WAKE. 

Civil action instituted by J. TTT. Wilbon against George W. 
Howard and J. B. Barnes to recover damage. for injuries sustained 
by plaintiff in a collision bettveen a buggy in which he was riding 
and an automobile truck driven a t  the time by one Bill Lawrence. 

The defendant, J .  B. Barnes, alone appeals from the judgment 
below, and the sole question presented is whether or not the driver 
of the truck, admittedly the agent of Howard, was also the 
agent of the appellant a t  the time of the injury. Howard & (250) 
Barnes were partners in the business of bnying and selling 
tobacco; but i t  is contended that  Howard alone mas responsible for 
the hauling of the tobacco and that, with respect to this work, he 
was an independent contractor in his relations to the partnership 
firm. 

Upon the single or dual agency of the driver, the evidence was 
conflicting, and the question was, therefore, cubmitted to the jury 
with the following result: 

'(1. Was the plaintiff injured by the negligence of the defend- 
ants, or of either of them, as alleged in the complaint? Answer: Yes. 

"2. If so, did plaintiff by his own negligence contribute to his 
injury as alleged in the answer? Answer No. 

"3. Was the driver of the truck the agent of both defendants 
as partners a t  the time plaintiff received the injuries, as alleged in 
the complaint? Answer: Yes. 

"4. What sum, if any, is plaintiff entitled to recover of defend- 
ants, or either of them, as damages? Answer: $4,500." 

From a judgment on the verdict in favor of plaintiff and against 
both defendants, the defendant, .J. B. Barney appealed. 

Doziglass & Douglass for p1ainfi.g. 
J. R. Baggett, and Manning, Bickett & Ferguson for J. R. Barnes. 

STACY, J. Counsel for appellant in this case have filed an in- 
teresting and elaborate brief, with citation of authorities, in support 
of the position that  a member of a copartnership may become an 
independent contractor, with respect to a given piece of work, in his 
relation to the partnership firm of which he is a member. Chicago 
Hydraulic Press Brick CO. V .  Campbell. 116 111. App. 322, and 
Burns v. Michigan Paint Co., 152 R4ich. 613, 16 L.R.il. (N.S.) 816 
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and note. It is contended that  such was the position of Howard in 
hauling the tobacco- the partnership extendin,; only to the buying 
and selling of the tobacco - and that  he alone should be held liable 
for the negligence of the truck driver who was engaged in this work 
a t  the time of the plaintiff's injury. There was evidence pro and 
con on this point, but we think i t  is settled by the jury's answer to 
the  third issue. The crucial fact has been found against the appel- 
lant's contention. Hence, the legal questions, debated before us, do 
not seem to be presented on the  record. We have found no error, 
and the judgment below will be upheld. 

No error. 

(251) 
I\'. IT. FRAXCIi v. WALKER D. HINES. DIRECTOR GERIERAL, ET AT.. 

(Filed 20 October, 1921.) 

1. Railroads-Director General of Railroads--Government Control-Neg- 
1igenceEvidence-Questions fo r  Jury-Trials. 

Where there is evidence that the plaintiff was a passenger on defencl- 
ant railroad company's "shuttle train" for carrring employees to and 
from norii, that the coaches were frequently overcrowded, and that plain- 
tiff, in consequence, was struck by a "switch target" placed six and one- 
half feet froin the center of the track, as  he was <:tanding on the car step 
holding to the grab irons, and to the contrary, that his injury was caused 
by his attempting to hoard the moving train under the circumstances: 
ITcld, sufficia~t for the determination of the jury upon the iwws of negli- 
gence, contributory negligence. and damages. Billianz c. R. R., 179 N.C. 
,708, cited and distinguished. 

2. Evidence-Nonsuit-Trials-Questions fo r  Jury.  
A motion to nonsuit upon the e~idence will be denied when it is sufi- 

cient to sustain the plaintiff's action, though his w tnesses may have given 
contradictory testimony a t  the trial. 

3. Railroads-Director General- Part ies  - Government Control - Joint  
Judgment-Dismis~a1-~1ppeal and Error .  

In this action against a railroad company and the Director General of 
Railroads, under Governmf>nt control, to recover for a personal injury to 
an employee alleged to h:~ve been negligently inflicted, the case is dir- 
missed, on appeal, against the rai1ro:id and contirued as to the Director 
General, under the authority of Kimbrough o. R. 1'2. and l V l ~ a t t  v. R. R., 
a t  this term. 

&APPEAL by defendant from Daniels, J., a t  M a y  Term, 1921, of 
CUMBERLAND. 
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Civil action to recover damages for an alleged negligent injury 
to plaintiff while a passenger on defendants' "shuttle train," which 
was a mixed train composed of an engine and several cars and used 
in carrying workmen from the city of Fayetteville, N. C., to Camp 
Bragg and back, a distance of several miles. 

There was evidence tending to show that  9 May,  1919, the plain- 
tiff boarded the train in the city of Fayetterille while i t  was down 
near the water tank, some distance from the Sorfolk Southern sta- 
tion; that  the coaches and platforms were a t  that  time crowded with 
passengers, and tha t  the plaintiff was standing on the step of the 
car, holding to the grab irons, when he was struck by a switch tar- 
get as the train started with a sudden jerk. It was permissible for 
passengers to get on the train a t  the coal chute, the ice plant, the 
water tank, and they "would stop first a t  one place and then an- 
other," and wherever they stopped "people would crowd on 
the cars." There was also evidence tending to show that  (252) 
the switch target was only six and one-half feet from the 
center of the track. 

On the other hand, there was evidence, elicited on cross-exam- 
ination, tendiag to show that plaintiff undertook to get on the train 
while i t  was in motion, and was struck by the switch stand in his 
effort to board the moving cars. 

Upon the issues of negligence, contributory negligence and dam- 
ages being answered in favor of the plaintiff, and from a judgment 
rendered thereon the defendants appealed. 

Averitt & Blackzcell and Bullard & Stringfield for plaintiff. 
Rose & Rose for defendants. 

STACY, J .  Defendants rely chiefly upon their motion for judg- 
ment as of nonsuit, and they contend that  the case a t  bar falls 
squarely under the decision of this Court in Gilliam v. R. R.. 170 
K.C. 508, where we had occasion to consider another accident which 
occurred on this same "shuttle train." But  we think the present 
facts are somewhat different and qufficient to sustain the verdict of 
the jury. It is true the plaintiff's own witne~ses apparently con- 
tradicted each other jn their testimony, but this would not war- 
rant the Court in granting the defendants' motion for nonsuit. 
Where the evidence is conflicting, with respect to a material mnt- 
ter, i t  must be submitted to the jury. Shell v. Roseman, 155 S .C .  
90; Ward v. Mfg. Co., 123 N.C. 252. 

This action was instituted against Walker D.  Hines. Director 
General, and the Atlantic Coast Line Railroad Company. The ju&- 
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ment is against both of the defendants. Since this case was tried, the 
United States Supreme Court, in R .  R. v. Adt  (opinion filed 1 
July, 1921), has held that  in such actions ar~sing under Federal 
control, the same may not be maintained againi~t the railroad com- 
pany. Hence, the judgment against the Atlantic Coast Line Rail- 
road Company will be reversed and the action dismissed as to said 
company. The plaintiff consenting to this mociification, the judg- 
ment against the Director General will be upheld under authority 
of Kirnbrozigh v. R. R., ante, 234, where the reasons for this posi- 
tion are fully stated in an opinion by Clark, C.J., and, therefore, 
we will not repeat them here. See, also, Wyne v. R .  R., post, 253. 

The trial and judgment on the verdict against the Director Gen- 
eral are 

Modified and affirmed. 

Cited: Childress v. Lawrence, 220 N.C. 196. 

(253) 
G.$STOS WTSE r. ATLANTIC COAST LIKE RAILROAD COMPASY ASD 

HIYES, DIRECTOR GENERAL. 

(Filed 26 October, 1921.) 

1. milroads-Employer and  Employee--Master andl Servant - Personal 
I n  jury-Segligence-Evidence. 

Where there is evidence that the plaintiff was injured while discharg- 
ing his duties to the defendant railroad company, in carrying freight from 
its train to a depot platform by a pmsenger train running betmeen an- 
other passenger train, discharging passengers a t  the depot, contrary to 
the rules of the company, and coming up, without signal or other warning, 
where the plaintiff's view was obstructed, and under noisy surroundings, 
which tended to prevent the plaintiff's hearing its approach, it is sufficient 
to  be submitted to the jury upon the issue of defendant's actionable neg- 
ligence. 

2. same--Contributory Negligence. 
Where an employee on a freight train engaged in his duties as such, 

under the immediate direction of his superior, has been injured by a col- 
lision with the defendant's Passenger train under evidence tending t~ 
s h o ~  that the negligence of the defendant proximately caused the injury 
complained of, the cluestion of the plaintiff's contributory negligence is 
one for the jury, upon the issue, and a motion to nonsuit should not 
granted upon that ground alone. 
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3. Same--Questions fo r  Jury-Trials. 
The principle that reqnires one, before entering on a railroad track, to 

look and listen for approaching trains may be so qnalified by the facts 
and circumstances of the particular case, when the defendant's negligence 
has been shown, as to requile the que..tion to be submitted to the jury 
upon the issue of contributory negligence, especially rrhere the plaintifi, 
an employee, a t  the time was acting within the scope of his duty to the 
defendant, under the inmediate order of his superior. 

4. Evidence-Nonsuit-Contributory Negligence - Questions f o r  J u r y  - 
Measure of Damages. 

Both under our statute and the Federal law, an employee of a railroad 
company is not barred of his recovery for damages from a personal in- 
jury negligently inflicted on him. hecau>c of his contributory negligence, 
such being considered only upon the quantztm of damages he may recover, 
when the defendant's negligence has been properly established; and a mo- 
tion for nonsuit in defendant's behalf may not be granted. 

5. Statutes-Federal Law - Controlling Decisions - Parties - Director 
General-Verdict Set Aside. 

The decision of the Supreme Court of the Vnited States controls in the 
interpretation of Federal laws, and, thereunder, an action azainst a mi!- 
road and the Director General to recover for a personal injury inflicted 
upon an employee of a railroad, under Government operation, imprcoper1.v 
joins the railroad company, and the action as to it will be set aside on 
appeal. 

6. Judgments-Courts-Law and  Equity-Parties-Railroads - Director 
General-Dismissal of Action-Affirmance-Appeal and  Error .  

Under our present code of civil procedure, administering both principles 
of law and equity in the qame court, with express s t a t u t o r ~  proviqion that 
judgment may be given for or against several plaintiffs or defendants in 
the same action, determining the ultimate rights of all parties between 
themselves, learing the action to be proceeded 'vith whenever a seven1 
judement is proper, it is held that where an action is properly brought 
acainst the Director General of Railmad?, under Government manage- 
ment, and against the railroad company, and a judgment has been oh- 
tained against both, the <etting aside on appeal of the judgment against 
the railroad company and affirmin~ it as to the Director General does not 
necessarily prejudice any of the rights of the latter, especially does it not 
do so when it appears that separate issues have been submitted ns to 
each, and answered adversely to each of them by the jury. 

7. Appeal a n d  Error-~es11rnptio1i~-Rni1road~-Director General-Dis- 
missal a s  t o  One Party-PrejudiceJudgments. 

The presumption on appeal to the Supreme Court is againqt error com- 
mitted in the Superior Court. and i t  is :lccorclingly held in this case that 
a judgment against the Director General of Railroads and a railroad un- 
der Government control a t  the t i m ~  of the negligencz alleged in the action 
must be dismissed as to the railroad company and affirmed as to the Di- 
rector General of Railroads. 

APPEAL by defendants from Daniels: J., at  the Febru- 
ary Term, 1921, of CUMBERLAND. 
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Civil action to recover damages for personal injuries, caused 
by alleged negligence of defendants, whilc plaintiff was engaged 
a t  his work as brakeman on a freight train on road of defend- 
ant  company and while same was being operated by the gov- 
ernment of United States under the superviaim and control of W. 
D. Hines, Director General. A motion to dismiss the action as to 
the railroad corporation was overruled and defendant company ex- 
cepted. There was denial of liability and plez of contributory neg- 
ligence by defendant, and on evidence offered the jury rendered the 
following verdict: 

"1. At the time the cause of action alleged in the complaint 
arose, was the possession, operation and coitrol of the Atlantic 
Coast Line Railroad Company exercised by the Director General 
of Railroads under the proclamation of the P1,esident of the United 
States? Answer: Yes. 

"2. Was plaintiff injured by the negligence of the agents, ser- 
vants or employees of Federal Administration, acting through the 
Director General of Railroads? Answer: Yes. 

"3. Was plaintiff injured by the negligence of the defendant 
Atlantic Coast Line Railroad Company? Answer: Yes. 

"4. Did the plaintiff by his own negligence contribute to his 
injury? Answer: No. 

"5. What damage, if any, is plaintiff entitled to re- 
(255) cover? Answer: $6,000." 

Judgment on verdict for plaintiff, and defendant ap- 
pealed, assigning error. 

Xinclair & D y e  for p1ainti.f. 
Rose & Rose for defendant.  

HOKE, J .  The facts in evidence tended to show that on 15 
June, 1918, plaintiff was employed and working as a brakeman on 
a freight train on defendant road, and while engaged in carrying 
freight from his train, then on the ground a t  Kenly, 'h'. C., to  the 
station warehouse of the defendant road, was run over by a pas- 
senger train on the road going south and received painful and pro- 
tracted physical injuries "to his great damage," etc. That  a t  the 
time and place of his injury the freight train on which plaintiff was 
vorking was on a pass track of defendant company lying to the 
east and between that  and the conlpany station and freight depot, 
on the west there were two main line tracks and a st a t' ion or ware- 
house track lying next to  the buildings. That the passenger train 
going north was a t  the time on the yard on tE(3  main line track ly- 



N.C.] FALL TERM, 1921. 271 

ing next to the freight train, and there was evidence permitting the 
inference that  the train was then engaged in receiving and dls- 
charging passengers; that on the warehouse track and to the north 
there were freight cars standing, and which to a great extent ob- 
structed the view in that direction. That when plaintiff had placed 
a load of freight on the platform of the warehouse and under the 
direction of his conductor was going back across the track to couple 
up his train, the passenger train of defendant going south came on 
the yard and struck plaintiff, knocking him down and dragging him 
some distance, causing the injuries complained of; that the train 
came without signal or warning of any kind and was in violation 
of a special rule of the defendant put in evidence to the effect "that 
trains must use caution in passing a train receiving or discharging 
passengers a t  a station, and must not pass between i t  and the plat- 
form a t  which passengers are being received or discharged." It was 
further shown that in crossing the track plaintiff passed just in front 
of KO. 80, the passenger train going north, and that the noise of 
the train was such as to prevent or very much interfere with hear- 
ing the approach of the incoming train. It is stated also as an ad- 
mission of record that  the Atlantic Coast Line Railroad a t  the time 
was being operated by the Federal Administration. On this a suffi- 
cient statement to a proper apprehension of the question presented, 
the motion of nonsuit, in our opinion, was properly overruled, i t  ap- 
~ e a r i n g  that a south bound train without any warning ran in on a 
main line of the company's track where divers persons 
were not unlikely to be a t  the time, and this, too, in viola- (256) 
tion of a rule of the company "that no train should run 
into a station yard between the station and a train engaged at the 
time in receiving or discharging passengers." Both Tvere breaches 
of a duty very likely to result in harm and leading directly to the 
plaintiff's injury. And as to the conduct of the plaintiff, usually 
considered on the issues as to contributory negligence, in Sherrill v .  
R. R., 140 N.C. 242, i t  was held that "while one who enters on a 
railroad track is required to look and listen for trains that  may 
be approaching, when negligence of the defendant has been estab- 
lished, the facts and attendant circumstances may so qualify the 
obligation as to require that the question of contributory negligence 
should be left to the jury," a position that  is particularly insistent 
when one is upon the railroad track in the line of his duty. and in 
this instance acting under the immediate direction of his conductor. 
The position so stated has been again and again approved in our de- 
cisions. Lutterloh v. R. R., 172 N.C. 118; Penningar v. R. R., 170 
N.C. 475; Johnson u.  R. R., 163 X.C. 431; Fann u. R. R., 155 N.C. 
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136; Inman v. R. R., 149 N.C. 126: Wolfe v. 12. R., 154 N.C. 569. 
Under these authorities and the principle they uphold and illustrate, 
i t  is clear, we think, that  the question of contributory negligence 
should be referred to the jury, i t  appearing that plaintiff in the line 
of his duty and acting a t  this time under the immediate orders of 
the conductor, was endeavoring to cross the track; that his view as 
he approached was shut off to a great extent by box cars standing 
on the warehouse track; that  the incoming train ran into the yard 
without signal or warning of any kind, and the noise of the pas- 
senger train on the other track was such as to prevent taking note 
of the incoming train. A full discussion of the question, citing most 
of the authorities on the subject in our own court to the time were 
approved in Fann's case, supra, and the decision in Wolfe v. R. R., 
Inrnan v. R. R., are especially pertinent to thct facts appearing in 
the present record. Even if contributory negligepee should have 
been made to appear, both under Federal and State law, it  would 
not avail defendant on motion for nonsuit, the only exception urged 
before us on the general question of liability. I t  has been held, in 
several of our cases construing the Federal Statutes under which the 
government had taken over this and other roads, that  both the Di- 
rector General and the railroad corporation are liable for an injury 
under the circumstances presented in the record, and his Honor be- 
low in accord with these cases very properly entered judgment 
against both defendants. Since this case was triec the Supreme Court 
of the United States, the final authority on the interpretation of 
Federal law, has held that  under the Federal statutes applicable 
and the various orders of those in control of the roads thereunder, 

particularly General Order No. 50, judsment could not be 
(257) properly had against the corporation. Missowi Pacific 

Railroad Co. v. Arclt, 68 L. Ed., Current Supreme Court ad- 
vance opinions, 647. I n  deference to this authvitative ruling, we 
must direct that  the judgment against the Atlantic Coast Line be 
set aside, but we do not approve the position further insisted on 
that,  for this reason, the entire judgment must be nullified. We were 
referred to  several of the older decisions of our court to  the effect 
that  "a judgment is to  be regarded as an entirely, and that it can- 
not be affirmed as to  one or more defendants and reversed as to the 
others," citing Davis v. Campbell, 23 N.C. 482, etc. But if that  and 
other like decisions could be considered as app icable to the facts 
of the record under the former law, they do no: prevail under our 
present system of procedure, wherein the same court administers 
principles of both law and equity, and further there is express stat- 
utory provisions "That a judgment may be given for or against 
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one or more of several plaintiffs, and for or against one or more of 
several defendants; and i t  may determine the ultimate rights of 
the parties on each side, as between themselves and in an action 
against several defendants the court may, in its discretion, entcr 
judgment against one or more of them, leaving the action to proceed 
against the others, whenever a several judgnlent is proper." C.S., 
sec. 602, sub-secs. 1 and 3, and further, sce section 1412: "In any 
case the court may render such sentence, judgment and decree as on 
inspection of the whole record i t  shall appear to them ought in law 
to be rendered thereon." There is, therefore, no objection as a con- 
clusion of lam to the entry of several judgment nga in~t  one of the 
defendants while the other has been relieved, unless it appears that 
the liability of the codefendants are mutually dependent the one 
upon the other, or that  the rights of the defendant who is held has 
been in some way prejudiced by the presence of the other in the 
trial of the cause. There is, however, a presumption against error, 
and not only does i t  not appear that  the rights of the Director 
General have been prejudiced by the presence of the corporation, 
but a perusal of the record will disclose that  on t,he facts in eri- 
dence the question of liability was determined by the jury on n sep- 
arate issue and entirely as between plaintiff and the Director Gen- 
eral in the present control and management of the road, and the 
liability of the corporation also on a separate issue was ruled by thc 
court as a conclusion of law from the verdict againqt the Director 
General. The trial as to him, therefore, could in no way have been 
prejudiced by the presence of the corporation, nor is there any rea- 
son in law or fact why, under our preqent system, a several judg- 
ment may not be upheld. The admission of the rule as to the ap- 
proaching of an incoming train alleged to have been violated, was 
not objected to nor does i t  appear as an assignment of error, and is 
evidently a rule under which the road is being presently 
operated. I n  this aspect of the matter the request of the (258) 
plaintiff to a several judgment is fully upheld in Kim- 
brough v. R. R., ante, 234. 

For the reasons stated, the judgment against the Atlantic Coast 
Line Railroad will be set aside and action dismissed and the judg- 
ment against the Director General is affirmed. 

Modified and affirmed. 

Cited: Bagging Co. v. R .  R., 184 W.C. 74; Davis v. R. R., 187 
N.C. 150. 
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J. W. BROOKS v. ORBNGE RICE MILL COMPANY. 

(Filed 26 October, 1921.) 

1. Banks and Banking-Uills and  Notes-Drafts-Holder i n  Due Course 
-Agency for  Collection. 

Wliere n foreign draft has been attached by a local creditor of the 
drawer n l ~ i l r  in a bank subject to the jurisdiction of our courts, and the 
forn-arding bank has intervened and claims as  a purchaser of the paper 
for value and in due course, and has introduced ~ ~ i d e n c e  to that effect, 
a question of fact is raised for the determination of the jury, when the 
intervener's evidence also raised an inference that it was simply an agency 
for collection. 

A draft made by a nonresident debtor is the subject of attachment iu 
the resident creditor's action, in the courts of this :State, when it has not 
been transferred to another in due course, etc. 

8. Same-Evidence-Questions for  Jury.  
A resident creditor attached in his local bank a draft by his debtor on 

another, payable to himself, and tht. forwarding bank intervened and 
claimed as a ~~urchaser  for value in due course, and its evidence tended 
to establish its claim: but it further testified that it would look to the 
drawer, its depositor, for the payment of the discount and the rate of 
interest it charged: H t l d ,  it was for the jury to (determine whether t h ~  
interpleader was a holder in due course for value or merely %n agency 
for collection. 

4. Instructions-Verdict Directing-Evidence. 
A11 instruction that directs a verdict upon the evidence in favor of one 

of tlle 1,n~ties to the action, is reversible error to the prejudice of the 
other, when there are  such reasonable inferences therefrom as would 
justify the verdict of the jury in his faror. 

3. Same-Form-Appeal a n d  Error--Prejudice. 
The language of a direction by the trial judge of the verdict upon tlle 

evidence in favor of i l  party to the action, that if "you believe the evi- 
dence testified to by the witnes.;es in the case" they should so find, is in- 
exact and cofitmry to the form suggested by the Supreme Court, and will 
constitute reversible error when to the prejudice of the other party ap- 
pealing therefrom. 

APPEAL by plaintiff from Kerr, J., a ;  June Term; 1921, 
(259) of NEW HANOVER. 

Plaintiff, a citizen of this State, having a cause of ac- 
tion against Orange Rice Mill Company, a foreign-resident cor- 
poration, instituted this suit in the Superior Court of New Hanover 
County and sought to obtain service upon the defendant by attach- 
ing the proceeds of a certain draft in the hands of the American 
Bank and Trust Company of Wilrnington, N. C., it being alleged 
that said funds belong to the defendant. 



N.C.] FALL TERM,  1921. 275 

Thereafter, on 29 March, 1920, the Orange Kational Rank, of 
Orange, Texas, was allowed to intervene and set up its claim of 
title to the proceeds of said draft. 

The cause then came on for trial upon the issue of ownership 
raised by the interpleader. There wa5 evidence tending to show that  
the draft in question had been purchased by the Orange National 
Bank, and tha t  i t  alone was interested in its collection. But  on 
cross-examination the cashier of the intervening bank testified as 
follows : 

'(We accepted this draft  a t  the rate of 6 per cent discount. No 
notation was made on the face of the draft to that effect. It was 
not the policy of our bank a t  this time to accept this draft with 
bill of lading attached a t  6 per cent discount and treat the paper 
as cash and become the absolute purchaser of it, releasing the Rice 
Mill from liability for nonpayment with the possibility of losing 
the amount, or even the discount, if for any reason the goods were 
refused and the draft returned the Rice Mill would take it up. We 
did not unconditionally release the Rice lllill when the draft was 
cashed. 

'(As I stated, in case of goods refused or draft returned the Rice 
Mill Company would re imbur~e us. We bought i t  outright with that 
exception. The bank was to accept and diwount draft. with hill 
lading attached on parties against whom they were drawn and to 
charge 6 per cent interest on such drafts until paid and the funds 
placed in the bank's hands. Tlle discount and the interest were the 
obligations of the Orange Rice Mill Company. 

"In the event the American Bank and Trust Company does not 
pay this draft, we would not look to the Rice illill Conipanp to 
reimburse us to the extent i t  was not paid." 

Witness was then asked, "Would you release the Rice Mill Com- 
pany from all obligations in connection with Heper Broc. transac- 
tion?" to which the witness answered, "Yes, legally." 

At  the close of the evidence his Honor charged the jury that "if 
they believed the evidence testified to by the witnew in the case," 
they would answer the issue ix favor of the intervener. Plaintiff ap- 
pealed. 

Robert Ruark and W7n. B. Campbell for p1ainti.f. 
Rotintree & Davis for interplender. 

STACY, J. We think the evidence upon the issue as to 
whether the intervening bank was an agent for collecting (260) 
the draft in question, or a purchaser thereof for value, and 
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sufficiently equivocal, if not contradictory, to require a finding by 
the jury, and that his Honor's charge, which practically amounted 
to a direction of the verdict, was erroneous. 

Of course, if the intervener held the draft as a purchaser for 
value, the proceeds derived therefrom could not be attached in the 
hands of the American Rank and Trust Company as the property 
of the Orange Rice Mill Company; but, on t ~ e  other hand, if the 
intervener acted merely as a collecting agent, the proceeds would 
belong to the defendant, and conbequently they would be subject 
to attachment in the hands of the garnishee Trust Company. Worth 
Co. v. Feed Co., 172 N.C. 335; Markhnnz-Stephens Co. u. Richmond 
Co., 177 N.C. 364. 

The plaintiff also excepts to the form of expression. "If you be- 
lieve the evidence testified to  by the witness in the case," employed 
by his Honor in charging the jury. This lanlguage is inexact and, 
while in proper instances i t  will not be held for reversible error- 
and should not be unless the objecting party has in some way been 
prejudiced thereby - yet this Court has taker occasion, in a num- 
ber of cases, to say that  a different form of expression is more de- 
sirable. Holt v. Wellons, 163 N.C. 124: S. v. R. R., 149 K.C. 508; 
8. v. Godwin, 145 N.C. 461, and cases there cited; S. v. Simmons, 
143 N.C. 613; Merrell v. Dzidley, 139 N.C. 59, and cases there cited; 
Sossamon v. Cruse, 133 N.C. 470. 

For the error, as indicated, in directing EL verdict on evidence 
from which different inferences may be drawn, we are of opinion 
that the cause must be submitted to anothw jury, and it  is PO 

ordered. 
New trial. 

Cited: Brooks v. Mills Co., 183 N.C. 678; S. v. Singleton, 183 
N.C. 739; Mangum v. Grain Co., 184 N.C. 183; Bank v .  Rochn- 
mom, 193 N.C. 7; Combs U. Cooper, 194 N.C. 204; Swinson u. 
Realty Co., 200 N.C. 279; Sdams v. Enka Corp., 201 N.C. 770; 
Childress v. Lawrence, 220 N.C. 197; Hohn u. Perkins, 228 N.C. 
730; Morris u. Tate, 230 N.C. 32; Conzrnercinl Solvents v. Johnsorr, 
235 N.C. 243; Gouldin u. Tns. Co., 247 N.C. 168. 
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W. 0. THOMPSON v. TOWK O F  LUMBERTON. 

(Filed 26 October, 1921.) 

1. Eqnitg-Injunctio11-Crimi1li1lal Law- M u n i c i ~ a l  Corpora t ions  - Cities 
a n d  Towns--Ordinances. 

The enforcement of the criminal law, w h e t h c ~  by qttltute or 7 alid ordinance. 
made pn i shab le  ns a ~nisdemeanor uniler gencral i tatute,  cdnnot be inter- 
ferred wit11 by the equitable remedy by injuncticin. 

2. Same-Damages. 
Where the violation of a town ordinance is made a ini.deuitvmor, its va- 

l iditr  may be tested by the one who is tricd for violatjng i t  a s  a matter 
of defense, and he c:linio; inrolie the equity juriidlctioll of thc court bg- 
injnnction on the ground tha t  his remedy is inadrqulte becal l~r  a n  in- 
corpor:~ted city or town cannot be made liable in damnqes in such matters. 

3. Same-Statutes-Automobiles. 
An ordinance providing for the c~amina t ion  of the clrarac.ter and abilit) 

of one .1p1)1y11ig for the I r ens r  for  rnnninq a21 rrutomobile upcm the streets 
of the city, and the isiunnce of a licensr if proren or ndjndeed sati5- 
factorr  by the municipal authoritieq, upon the  paynient of a n  annual li- 
cenw fee of $5,  comes within the vnlid legiqlatire yowers conferred on 
municipal corporations by general ctntute in rrgnrd to  their ne l l  gorern- 
ment, for  the  protection of the citizens from danger of colliqions, and for 
tlir morals of the commmuty. Laws 1907, ch. ?13, sew. 4.5 arid 46. and iu 
further sustained by the express provisions of the act of 191!3, relating to 
the subject. 

,in ordinance of a municipality rrgnlatinq the isc:n,lncp of licenses to 
permit the running of automobilei upon their strectc: is riot invalid he- 
c Ince they require a liceuse fee, but is enforceable for the protection of 
the pedestrians and others from collisions, and  for  the better morals of 
the citizens, and being in part  a police regulation, a n  injunction  ill not  
lie. 

APPEAL by defendant from Kerr, J., July Term, 1921, 
of ROBESON. (261) 

The commissioners of the town of Lumberton adopted 
the following ordinance: 

"SECTION 1. SO person or persons residing within the corporate 
limits of the town of Lumberton shall be allowed to operate a mo- 
tor vehicle within said town until he shall have been granted license 
as a chauffeur or driver, as provided by this ordinance. 

([SEC. 2. Every person desiring to operate a motor vehicle within 
the town of Lumberton shall file written application with the town 
clerk and treasurer, accompanied by a certificate signed by two 
reputable, disinterested citizens, certifying that  said applicant is of 
good moral character, and tha t  in their opinion has wfficient know]- 
edge of motor vehicles and sufficient experience and training as a 
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chauffeur or driver to enable said applicant to safely operate the 
same; and that  applicant is a t  least sixteen yc>ars of age. If said 
certificate is sufficient to satisfy said town clerk and treasurer that 
the applicant is qualified he shall, upon payment of the fees as here- 
inafter provided, issue a license, authorizing the applicant to op- 
erate motor vehicles within said town of Lumberton. If the cer- 
tificate, or other accompanying evidence does not satisfy said town 
clerk or treasurer that  said applicant is qualified and entitled to a 
chauffeur's or driver's license, he may decline to grant the same, 
and i t  shall be his duty in such capes to file the said application 
and present i t  a t  the next meeting of the board of commissioners of 
said town, a t  which time the said board may eiiher grant or refuse 
said license, as they may deem proper; provided that until the 
meeting of the town board applicant shall be a l l~~wed to operate his 
motor vehicle in the same manner as if said license had been granted. 

"SEC. 3. A fee of $5 shall be paid by each applicant 
(262) to cover the costs and fees of investigating the qualifica- 

tions of the applicant for driver's or chauffeur's license and 
the expense of granting the same. The said license shall expire on 
30 June, 1922, but the same map be renewed from year to year by 
complying with the provisions of this ordinance. If as much as half 
of the fiscal year had expired a t  the time of application for license, 
then only one-half of the foregoing license fees shall be charged. 

"SEC. 4. Tha t  every person violating the provisions of this or- 
dinance shall be guilty of a misdemeanor and shnll be fined the sum 
of $25 for each and every offenpe. 

"SEC. 5. That  this ordinance shall become eflective on 30 June, 
1921." 

At  the instance of the plaintiffs, taxpayers, a temporary injunc- 
tion was issued by Kerr, J., who a t  ,July Term, 1921, continued the 
restraining order to the hearing, and the defendant appealed. 

McIntyre, Lawrence & Proctor for plaintiffs. 
Johnso?% & Johnson for defendant. 

CLARK, C.J. An injunction does not lie to restrain the enforce- 
ment of an alleged invalid town ordinance. It has been uniformly 
held that  equitable relief will not be granted in cases where there is 
an adequate and effectual remedy a t  law. Busbee v. Macy, 85 N.C. 
329. It has also been uniformly held that  an inj~nct ion will not be 
granted to restrain the enforcement of the criminal law except when 
it  is necessary to prevent irrevocable injury to, or destruction of, 
property or to protect the defendant from oppressive and vexatious 
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litigation. I n  the latter case, the courts will grant an injunction only 
after the controverted right has been determined in favor of the de- 
fendant in a previous action. 

Every violation of a town ordinance is by statute a misde- 
meanor, and if the  courts should issue an injunction against the en- 
forcement of an ordinance i t  would be an interference with the ad- 
ministration of the criminal lam. When the defendant is put on trial 
for violation of the ordinance he has full opportunity to test its va- 
lidity. This has been often presented to the Court, and the de- 
cisions are so clear and uniform as to leave the matter no longer 
debatable. 

I n  Cohen v. Goldsboro, 77 X.C. 2, that town had adopted an  
ordinance forbidding the sale of f r e ~ h  meat, except under restrictions 
prescribed in the ordinance. The defendants were arrested and fined 
for its violation, and as a result were forced to suspend their busi- 
ness. They sought to restrain the enforcement of the ordinance, and 
Reade, J., said: "If the defendants have an unlawful ordinance. and 
have arrested and fined the plaintiffs, as they allege, the 
plaintiffs have complete redress in an action for damages. (263) 
And, as often as the arrest may be repeated, they have the 
like redress; but we are aware of no principle or precedent for ic- 
terposition of a court of equity in such caqes. The injunction is dis- 
soloed, and the case remanded." To  this we might add that  the de- 
fendant could set up the defense of the invalidity of the ordinance 
when arrested and put on trial, and has the right of appeal should 
the matter be decided against him. 

In  Wardens v. Washington, 109 N.C. 21, an injunction was sought 
against the enforcement of an ordinance prohibiting the burial of 
the dead within the corporate limits of that town, except upon a 
permit from the town clerk, which could be given only upon a pre- 
scribed certificate from the attendant physician, and violation of 
the ordinance was made punishable by a fine of $50. The Court re- 
fused to pass upon the validity of the ordinance, or restrain its en- 
forcement, saying: '(It is unnecessary, however, to pass upon the 
question as to the power of the Legislature to authorize or to vali- 
date the ordinance in the exerciw of the police power inherent in the 
State, for me have an express authority, if one were needed, that an 
injunction does not lie to prevent the enforcement of an alleged un- 
lawful town ordinance," adding that  the plaintiff had his remedy by 
an action for damages, and saying further, "if the plaintiffs, or any 
one else, should violate the ordinance, upon a criminal prowcution 
for such violation the validity of the ordinance and of the act of the 



Legislature authorizing and validating i t  would come directly acd 
properly before the Court." 

The same question was again presented in Scott v. Xmzth, 121 
N.C. 94, where the ordinance sought to be cnjo~ned made it unlaw- 
ful to play baseball in town without the mayor's permission. The 
Court said: "If the ordinance is lawful and valid, as insisted by the 
defendants, the plaintiff has no cause of complaint, and can main- 
tain no form of civil action. If it  is void, as insisted by the plain- 
tiff, then he has misconceived his remedy, for a court of equity will 
not interpose when the plaintiff has a remedy at law by c i ~ i l  action 
for damages, and in a criminal action also the validity of the ordi- 
nance would be presented." 

I n  Vickers v. Durham, 132 N.C. 880, the ordinance was attacked 
upon the ground that  the statute under which the city proposed to 
condemn the plaintiff's land was unconstitutional. The court refused 
to sustain the injunction for the reaeon that the plaintiff had his 
remedy a t  law. 

In Paul v. Washington, 134 N.C. 369, the plaintiff undertook to 
distinguish his case from the principles above cited upon the ground 
that  he had no adequate remedy at law because of the well settled 
doctrine that  municipal corporations are not lizble for torts com- 

mitted by their officers when undertaking to enforce un- 
(264) constitutional and void ordinances enacted in the attempted 

exercise of the police power; and also because the police- 
man who arrested the plaintiff was insolvent :tnd contended that  
since neither the town nor its policemen could be held responsible 
in damages, the plaintiff had no remedy except by injunction. On 
this the Court ruled that the law had been co rwt ly  laid down in 
the above cases, and that  an injunction was not the remedy to test 
the validity of a municipal ordinance. 

I n  S. v. R. R., 145 N.C. 521, in which the whole matter was 
fully considered, the Court held that it is well scttled, both in Eng- 
land and in America that  a court of equity ha<: no jurisdiction to  
interfere with by injunction or to restrain a ci.imina1 proswution, 
whether the prosecution be for the violation of :L statute, or for an 
infraction of a municipal ordinance, and that this rule applies 
whether the prosecution is by indictment or by summary process 
and whether i t  has been merely threatened or has already becn com- 
menced. 

The plaintiff contends, however, that  the intcntion of the board 
of commissioners in enacting said ordinance was to  levy a tax not 
to provide a police regulation, but the intention can be awertained 
only from the face of the ordinance itself. It has been uniformly 
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held, without a dissent, tha t  evidence cannot be received to explain 
or qualify an  act of the General Assembly, and even a member of 
that  body will not be permitted to aid the Court by testifying as to 
the purpose of the governing body in enacting the statute. Thls 
would seem to apply equally to the passage of an ordinance by the 
lawmaking body of a town. 

The court found as a fact tha t  this ordinance was enacted both 
for the purpose of regulating automobiles and to lay a license tax 
upon those not used for hire, and the plaintiffs contend, therefore, 
tha t  an injunction will lie against the levy of the tax. But  if this 
finding of fact were adopted by us. still the ordinance being in part 
a police regulation, the injunction would not lie. 

I n  view of the vast number of automobiles and the great danger 
from lack of adequate supervision in cities and towns, both from 
the  danger of collisions and to pedestrians, and to the morals of the 
community there is hardly any subject which more imperatively de- 
mands the exercise of the police power. L a d  pear in this country 
there were 92,000 injuries and deaths sustained in the operation of 
automobiles. This is an aggregate of casualties in a year nearly 
double tha t  sustained by this country during the entire duration of 
the World War. 

The ordinance in this case is not in conflict with any statute, 
and is authorized under the general provisions of the defendant's 
charter, and is reasonable. The charter of defendant's town as  re- 
enacted and amended by ch. 343, Laws 1907, contains secs. 45 and 
46 as follows: "Sec. 45. The mayor and board of commis- 
sioners shall have power to enact such rules, regulation<. (265) 
ordinances and by-laws as they may deem necessary to se- 
rure the peace and good government of said town, and to enforce 
the same by imprisonment, fine or penalty, and the ordinances en- 
acted by the said board, with the pains and penalties pcrtsining 
thereto, may be enforced within the corporate limits of the said 
town, and for one mile beyond and around said corporate limits. 

"See. 46. Said mayor and board of commissioners. in addition 
to the powers which they posqees by law, and which are conferred 
upon them by this charter, shall particularly have power to enact 
ordinances and to enforce same by imprisonment, fine or penalty a:: 
follows: 'To prevent vice and immoralitv, to preqerve public peace 
and good order, to prevent and quell riots, disturbances and disor- 
derly conduct.' " 

Without elaborating the instances in which the uncontrolled and 
unrestrained operation of automobiles would violate the public peace 
and good order and might tend to promote vice and inm~orality and 
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increase disorderlv conduct. i t  is clear that the defendant is au- 
thorized by its charter to this ordinance. 

The plaintiff was doubtless relying upon t ~ c  decision in S. v. 
Fink, 179 N.C. 714, which held that  under the Revenue Act of 1919 
the provision prohibiting cities and towns from charging any license 
fee for driving or operating automobiles greater than $1, such tax 
was void. Tha t  decision was correct, and cocipelled by the lan- 
guage of the Revenue Act of 1919, but the General Assembly in 
1921 added the following provisos to the section construed in S. v. 
Fink: "Provided nothing herein shall prevent the governing au- 
thorities of any city from regulating licenses con1;rolling of chauffeurs 
and drivers of any car or vehicle and chargin:g a reasonable fee." 
And provided further, that  any city or town may charge a license 
not to exceed $50 for any motor vehicle used in transporting per- 
sons or property for hire in lieu of all other charges, fees and li- 
censes now charged." - 

The effect of this amendment was to authorize the city to regu- 
late and control the conduct of chauffeurs of ~.utomobiles and the 
drivers of all other vehicles and to impose a rewonable license fee, 
which we deem was not exceeded by the requirements of the pay- 
ment of a license tax of $5. Even if this ordinance were enacted 
solely as a revenue measure, $5 is not an unreascmable amount to be 
levied as a tax and license fee on pleasure or cther motor vehicles 
when $50 is authorized as a tax upon those motors engaged in trans- 
portation for hire. 

Inasmuch as an injunction does not lie to test the validity of a 
town ordinance, we not only reverse the judgment, but must dismiss 
the action. 

Action dismissed. 

Cited: Turner v .  ;Yew Bern, 187 W.C. 548; S. v. Denson. 189 
N.C. 174; Advertising Co. v. Asheville, 189 N.C. 738; Moore v. Bell, 
191 N.C. 311; S. v. Jones, 191 N.C. 373; TYood v. Braswell, 192 N.C. 
589; S. v .  Hughes, 193 N.C. 847; Elizabeth Czty v. Aydlett .  198 
N.C. 588; Loose-Wiles Biscuit Co. v. Sanford, 200 N.C. 468; Flew- 
ming v. Asheville, 205 N.C. 767; MrCormick v .  Proctor, 217 N.C. 
28; Suddreth v. Charlotte, 223 N.C. 634; Jarrell v .  Snow, 225 X.C. 
432; Lanier v. Warsaw, 226 N.C. 639. 
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(Filed 6 October, 1921.) 

Jnstructions-F,vide~~ce-Teqtimony of One Witl~ess-Excluding Testimony 
-Trials-Appeal a n d  Error .  

Where the diriding line, or lines, between the lands of the plaintiff and 
defendant are in disl~ute in an action of ejectment, and deeds and maps 
of survey relating thereto are in evidence, together with the testimony 
of the surveyor, an inztruction, in effect, that the jury render their ver- 
dict accordingly, without regard to the oral testimony offered by either 
side tu ~ h u w  the proper location of the lines, is erroneous in singling out 
thr te?timony of one witnc~s hg name, and also in taking his evidence 
out of its proper setting in its relation to the other er idence, which may 
hare tended to  modify or explain it. 

APPEAL by defendants from Horton, J., a t  April Term, 1921, of 
GRANVILLE. 

Civil action in ejectment. The locus in quo in a small strip of 
land 30 feet wide by 161% feet long, situated on the north side of 
Williamsboro Street in the city of Oxford. The facts are  fully set, 
forth in 175 N.C. 373, where this case is reported on a former appeal, 
and the evidence as there stated is substantially the same upon the 
present record. 

From a verdict and judgment in favor of plaintiffs, the defend- 
ants appealed. 

A. W. Graham di. Son, A.  L. Brooks, Janzes A .  Taylor, a3d D. G. 
Brummitt for plaintiffs. 

Hicks R. Stem, Parham (e: Lassiter, Rovster & Rogster, and T. 
T. Hicks & Son for defendants. 

STACY, J. The case a t  bar has been tried three times in the 
Superior Court, and this is the third appeal here. Former opinions 
reported in 169 K.C. 124, and 175 N.C. 373. As desirable as an end- 
ing of this litigation would seem, we are unable to sustain the follow- 
ing portion of his Honor's charge, which was given at the reqliest of 
the plaintiffs, and to which the defendants have specificnllp ex- 
cepted: 

"That if from the calls in the deeds and the map of survey offered 
in evidence, and the testimony of the surveyor explaining such sur- 
vey, you are satisfied as to the proper location of the ~evera l  lines 
bounding the land in dispute, then it vould be your duty to act upon 
the same and render your verdict accordingly without regard to the 
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oral testimony offered by either ,side tending to show the proper 
location of the line or lines." 

This instruction was erroneous, because its effect was to 
(267) give undue credit to the testimony oi the surveyor. The 

plaintiffs were not entitled to have the court single out by 
name any one witness from among a11 the others, who had testified 
to the same matter, and tell them that if they were satisfied from 
his evidence, taken in connection with the deeds and the map, they 
should render their verdict accordingly. This was in direct conflict 
with a number of our decisions. Cogdell v. R.  R., 129 K.C. 398: 
Jackson v. Comrs., 76 N.C. 282; Anderson v. Steamboal Co., 64 
N.C. 399. I n  Weisenfield v. McLenn, 96 N.C. 248, Davis, J., speak- 
ing for the Court said: "It would be error to rsingle out the testi- 
mony of one witness, when there are others testifying to the same 
matters, and charge the jury that  if they believed that  witness, they 
must find in accordance with his testimony." Arid this for the very 
good reason, among others, that though the witness may speak 
truthfully, yet his evidence is given in the light of other testimony 
which may tend to modify and explain it ,  and it would be improper 
to take i t  from its own setting. TVilley v. Gatling: 70 N.C. 410. 

There are other exceptions appearing on th~: record worthy of 
consideration, but we apprehend they will not arise on another 
hearing. 

For the error, as indicated, the cause must be tried again, and 
it is so ordered. 

New trial. 

Cited: Taylor v. Meadows, 186 N.C. 353: Power Co. v. Taylor, 
194 N.C. 233; Halsey v. Snell, 214 Y.C. 212. 

(268) 
LENA S. WILLIAMS. ADMINISTRATRIX, V. RA4NDOLPH -4ND CUMBERLAXI) 
RAILWAY COMPANY AJYD SEABOARD AIR L I S E  R.iILWAY CORIPAKY. 

(Filed 26 October, 1921.) 

1. Railroads-Lessor a n d  Lessee-Torts. 
A railroad company, by leasing its road to another such compan-v for its 

operation, mag not escape liability for the torts of the lessee, however 
many times the lease may have passed from one to another rai!mad, ant1 
notwithstanding the fact  tha t  the present company has absorbed the 
original lessor railroad company and has become it:: successor. 
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The mere f?ct that the lease bv one railroad company to another for 
the purpose of its operation has been approved by statute does not alone 
change the liability of the lessor road for the torts of its lessee. 

Same--Equal Liability. 
The liabiliw of a lessor road for the torts of its lessee is joint and 

several in equal degrees. and an instruction of the court to the jury that 
the lessor would be ouly secondarily liable is reversible error. 

Railroads-Lessor a n d  Lessee-Absolute Assignments-Leases. 
Where a railroad company has contracted with another that the other 

company shall operate the road for 8 part of the unexpired term of its 
lease, requiring a n  indenlnity against liability for its torts and providing 
for a forfeiture, etc., and that it should make no traffic affiliations with 
other railroads without its written consent, the contract is one of lease, 
and not one of absolute assignment. 

S a m ~ L e a s e s  Defined. 
An absolute assignment makes no reservation of rent or interest in the 

property assigned, differing from a lease of the subject-matter, in that the 
latter creates a lesser estate from the greater, reserves rent, and re- 
tains some interest or estate after the termination of the term, and rec- 
ognizes ownership of the demised property by the lessor. 

Evidence--Dying Declarations-Wrongful Death-Statutes. 
Under the provisions of C.S. 160, amended by the Legislature of 1919, 

permitting dying declarations in actions to recover damages for a wrong- 
ful death, in like nlanner and under the same rules as such declarations 
in criminal actions for homicide, are admis~ible, the dying declarations of 
the deceased in an action against a railroad company to recover damages 
for his negligent killing while crossing the defendant's tracks a t  a public 
crossing, that "I am going to die. I am broken nll to pieces. I want you 
to see that they pay Son for this, I did not see the tmin," are competent, 
when the attendant circumstances are fully in eridence, withont questiori 
as  to the death having been c~used  by the defendant's train a t  the cross- 
ing. 

Same--Approaching Death-lnteyral P a r t s  of Ful l  Declaration. 
Under the evidence of this case a part of the dying declarations of the 

deceased that he was broken all to pieces. and he wanted the railroad 
company to pay, n a s  competent as  expressing his conviction that he knew 
that death was rapidly ap1)roaching and had abandoned hope, and as  be- 
ing an integral part of the whole of his declaration. 

Evidence--Statutes - Change of Procedure - Vested Rights - Rules 
Changed a t  Legislative Will. 

The amendment of 1019 to C.S. 160, enlarging the rule of the adniis- 
sibility of evidence of dying declamtionc: to instances of wrongful death, 
does not change any vested rights. and is applicable in cases where such 
death was caused before its passage. 

Railroads-Public Crossing-NegIigenccEvidence-Trials. 
Defendant's exceptions to the evidence in this action for the neqliqent 

killing of plaintfl's intestate by the defendant's train pushed forward by 
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the locomotire through n cut, will~out signals or warnings, and where 
bushes had been per~n~t ted  by the rldcndant to g-ow to obstruct the view 
of the engineer. are held untenable under the derision of Perry v. R. R., 
180 X.C. 205, wherein the rules governing such wcasions are stated, and 
the charge is approved in confoxmity to that rase. 

APPEAL by plaintiff and by each of the defendants from 
(269) Horton, J., a t  the May Term, 1921, o-' ORAR'GE. 

This was an action for the death of the defendant a t  a 
railroad crossing a t  Cameron, N. C., caused by a train which was 
being operated a t  that time by the defendant Randolph 8: Cumber- 
land Railway Company, lessee of the defendmt. Both defendants 
answered denying negligence and pleading coritributory negligence, 
and the defendant Seaboard Air Line Railway Company denying 
that  i t  was liable as lessor. The jury found upon the issues submitted 
that  the plaintiff's intestate was killed by the negligence of the de- 
fendants, and that  the plaintiff was not guilty of contributory neg- 
ligence, and assessed damages. 

The court set aside the verdict on the second issue as against the 
Seaboard Air Line Railway Company as a matter of law, and en- 
tered a nonsuit as to it. The said company having, however, as- 
signed errors on the trial to the evidence and the charge appealed, 
as did also the Randolph & Cumberland Railway Company and the 
plaintiff. 

Williams & Williams, Brogden R: Bryant, 1Y. S.  Roberson, and 
A. L .  Brooks for plaintiff. 

Walter H .  Neal and Murray Allen for defendant Seaboard Air 
Line Railroad Company. 

U. L. Spence and R .  L. Burns for defendanii Randolph & Cum- 
berland Railway Company. 

CLARK, C.J. I n  August, 1917, the Randolph & Cumberland 
Railway Company were operating a railroad between Cameron and 
Carthage in Moore County, which crosses the National Highway a t  
right angles just inside the corporate limits of the town of Cameron 
a t  a point where the railroad track crosses this highway from a deep 
cut, which was 8 to 10 feet high on t,he north side and 12 to 15 feet 
high on the other. On the banks of this cut for some distance on each 
side of the railroad bushes, trees and thick growth had been per- 
mitted to  grow, obstructing the view of the approaching train. 

The plaintiff's intestate, driving along this highway on 22 Au- 
gust, 1917, in an automobile going south, crosse~l a bridge north of 
the railroad, and was approaching this crossing. The railroad train 
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was approaching the crossing from the west with a box car a t  the 
front end nearest the crossing, then two or three gondola cars, then 
the passenger car, and the engine attached to the rear was pushing 
the cars over the crossing a t  a speed of S to 10 miles per hour, the 
engine being in the cut. There was evidence that the engineer did 
not ring the bell, blow the whistle or give any ~wrn ing  of the ap- 
proach as  the train emerged from the cut on the west and 
entered on the highway. The train collided with the auto- (270) 
mobile, and plaintiff's intestate sustained severe injuries 
from which he died next day. 

On 23 August, 1888, the Cartlmge Railroad Company leased its 
roadbed franchise, etc., to the Raleigh St Augusta Air Line Railroad 
Company for 99 years. In  1890 the latter company leased the prop- 
erty acquired from the Carthage Railroad Company, together with 
its o m  franchise rights, powers and other privileges, and some other 
property, to W. C. Petty for a term of 97 years. Petty operated the 
road for some time, and after his death the trustees named in his 
will, in 1906, leased all the property acquired under his lease as 
above to the defendant Randolph & Cumberland Railway Com- 
pany. I n  1901 the defendant Seaboard Air Line Railway Company 
succeeded to the rights of the Raleigh & Augusta Railroad Com- 
pany. 

On 20 September, 1907, the defendant Seaboard Air Line Rail- 
way Company and the defendant Randolph & Cumberland Rail- 
way Company executed a lease agreement set out in the record re- 
leasing Petty's estate and subctituting the defendant Randolph & 
Cumberland Railway Company as lecsee of the property specifically 
readopting and reaffirming all stipulations and terms of the lease 
from the Raleigh & Augusta Air Line Railroad Company and Petty, 
expressly providing that the defendant Randolph R- Cumberland 
Railway Company pay rent direct to the defendant Seaboard Air 
Line Railway Company, and should make no traffic arrangements 
or business connection with any other railroad company, except 
with the written consent of the Seaboard Air Line Railway Com- 
pany, and that the latter may declare the term forfeited and re- 
Enter upon the property, and that the Randolph & Cumberland 
Railway Company shall indemnify the Seahoard Air Line Railway 
Company against loss by reason of damage arising out of the opcra- 
tion of the road and return the property to the Seaboard Air Line 
Railway Company a t  the expiration of the term. 

This appeal presents for review the action of the judge in setting 
aside as a matter of law the verdict as to the second iqsue which 
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held the Seaboard Air Line Railway Company liable, and his in- 
struction to the jury under which they found that the liability of 
the Seaboard Air Line Railway Company was secondary and en- 
tered judgment of nonsuit as to that company. 

I n  these particulars there was error. This C13urt has repeatedly 
held that  the lessor and lessee of a railroad company are jointly 

liable for the torts of its lessee, and both defendants, the 
(271) Randolph (e; Cumberland Railway Company and the Sea- 

board Air Line Railway Company are liable equally and 
in the same degree to  the plaintiff. 

I n  Aycock v. R. R., 89 N.C. 321, the Court held: "The defend- 
ant company leasing the use of its road or permitting the use of i t  
by another company remains liable for the consequences of the mis- 
management of the train in charge of the senrancs of the latter, and 
the injuries thence resulting to the same extent as if such misman- 
agement was the act or neglect of its own servants operating its own 
trains." 

I n  a very full opinion the Court says in Logan v. R. R., 116 
N.C. 947-948, that  '[the lessor company remains liable for the per- 
formance of its public duties to private parties for the nondelivery 
of goods received by i t  for delivery, and for all acts done by the 
lessee in the operation of the road, notwithstanding the lease is au- 
thorized by the lessor's charter. A'o matter how many leases and 
subleases may be made, the law attaches to thl? actual exercise of 
the privilege of carrying passengers and freight the compensatory 
obligation to  the public to use ordinary care for the safety of both 
persons and property so transported. On the o,:her hand, the car- 
rier, who simply substitutes with the consent oE the State another 
in his place, cannot establish his om7n right of exemption from re- 
sponsibility for the wrongs of the substitute unless he can show, 
not only explicit authority to lease the property, but to rid itself of 
such responsibility." 

I n  Harden v. R. R., 129 N.C. 362, in which case the authorities 
are collected and approved, the Court said: "If a railroad corpora- 
tion could relieve itself of liability by leasing, i t  would follow that  
leases could be made to another corporation wit7 no tangible assets 
-as, indeed, the lessee in this case. if a foreign corporation, has 
none in this State-leaving the travelers and shippers over its line, 
the general public and its employees alike, without recourse on the 
property of the corporation which was chartered to  operate the road, 
and which is left in receipt of the rent, which might readily be made 
high enough to cover the profits. Thus the comoany would, by the 
devise of a lease, receive the profits without incurring the liabilities 
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of its business. Among the many cases to the same effect, besides 
Aycock v. R.  R., supra, and Logan v. R.  R., supra, and Harden v. 
R. R., supra, will be found Tilletf v. I?. R., 118 X.C. 1043; James v. 
R. R., 121 N.C. 528; Norton v. R.  R., 122 N.C. 910; Kinney v. R. 
R., ib., 961; Benton v. R .  R., ib., 1009; Pierce v. R. R., 124 N.C. 93; 
Perry v. R. R., 128 N.C. 471; S. c., 129 S .C .  333: Raleigh v. R .  R., 
ib., 265; Smith v. R. R., 130 N.C. 344; 8. c., 131 N.C. 616; Brown v. 
R .  R., ib., 455; Mabry v. R.  R., 139 N.C. 388; Parker v. R .  R., 150 
N.C. 433; Zachary o. R.  R., 156 N.C. 496; S. c., 232 U.S. 
258, and there are many others since, anlong them Mitchell (272) 
v. Lumber Co., 176 N.C. 645; Hill v. R .  R., 178 N.C. 607. 

I n  this case the relationship of lessor and lessee is fully shown 
by the allegations in the complaint and the admissions in the an- 
swer, and the lease contract, as set out in the record in which there 
are all the elements of a lease, i. e., the creation of a lesser estate 
from the greater; the reservation of rent, the retention of some in- 
terest or estate after the termination of the term and the recognition 
by the terms of the lease of the ownership of the demised property 
by the lessor. A lease is distinguished from an assignment in that 
the latter is a conveyance which transfers the whole and entire 
estate. An assignment makes no reservation of rent and reserves 
no interest in the property assigned. I n  this case the term for which 
the property was demised is less than the term for which part of the 
property was acquired from the Carthage Railway Company, and 
the terms of the lease create the direct relationship of lessor and 
lessee, substituting the Randolph PE Cumberland Railway Company 
for the former lessee; the Seaboard Air Line Railway expressly re- 
tains absolute control over the operation of the road by the Ran- 
dolph & Cumberland Railway Company. its lessee, and the right 
and power to say with whom, how, when, or on what terms the Ran- 
dolph & Cumberland Railway Company may make traffic srrange- 
ments or business connections with any other railroad. thus securing 
to the lessor the benefit of operating the road, and protects the lessor 
against payment of taxes levied against the demised property and 
franchise rightq, requiring the lesve to pay the %me. 

The lessor by its contract requires that the demised property 
shall be returned to it  upon expiration of the terms qpecified, and 
that  during the Iease it  shall be insured for its benefit, thus recognie- 
ing a present interest in the term. The lease demises the "rights, 
powers, privileges, easements and franchiqes" of the lessor who also 
reserves the right to declare a forfeiture of the term and make re- 
Entry and retake the propcrty demised upon nonpnylnent of rent, 
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and the lessee agrees to indemnify the lessor against loss or damage 
arising out of the operation of the road by th12 lessee. 

The cases relied upon by the defendant- Dunn v. R. R., 141 
N.C. 521, and Gregg v. Wilmington, lti5 K.C 18- differ radically 
as to the facts from the case at bar, and are not in point. 

There being a lease, the court erred in charsing the jury that  the 
liability of the Seaboard Air Line Railway Company was secondary. 
The liability of lessor and lessee is joint and several, and in equal 
degree, and there was also error in setting aside the verdict as 
against the Seaboard Air Line Railway Commny as a matter of 
law. 

APPEAL BY DEFENDANTS. 

(273) In  view of what has just been sa d, the appeal of the 
two defendants as to the other exceptions should be con- 

sidered jointly. 
The defendants except to the evidence as to the physical condi- 

tion of the plaintiff's intestate and the dying declarations made by 
him a short time before his death. The Legislat lre of 1919, amended 
C.S. 160, which authorizes recovery of damages for death caused 
by wrongful act, by adding to said section the following clause: "In 
all actions brought under this section the dyin< declarations of the 
deceased as to the cause of his death shall be admissible in evidence 
in like manner, and under the same rules, as dying declarations of 
deceased in criminal actions for homicide are ?ow received in evi- 
dence." 

This amending clause has been construed in Tatham v. Mfg. 
Co., 180 N.C. 627, in which the power of the Legislature to so en- 
act was sustained in an opinion by Mr. Justice Hoke. The circum- 
stances under which dying declarations are competent in criminal 
actions are set out fully in 8. v. .Mills, 91 N.C. 594, which has been 
repeatedly cited and approved since. See citations in Annotated Edi- 
tion. 

The entire dying declaration of plaintiff's intestate is as follows: 
"I am going to die. I am broken all to pieces. I want you to see to 
i t  tha t  they pay you for this. I did not see the t ~ a i n .  I did not know 
that  i t  was anywheres near until my car was going over." The at- 
tendant circumstances were fully set out in evidence, and leave no 
question as to  the death of the plaintiff's intestate being caused by 
the collision of the train with the car which he was driving. He  died 
on the following day. That part of the declaration to which the de- 
fendants except, "I am broken all to pieces. I wtn t  you to see to it  
that  they pay you for this," was competent as expressing the con- 
viction of the deceased that  he knew that deabh was rapidly ap- 
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proaching, and tha t  he had abandoned all hope, and as being also 
an  integral par t  of the dying declaration. 

It can make no difference that  the act authorizing the admission 
of dying declarations in such action was passed after this occur- 
rence. It is a general statute changing the rule of evidence, in which 
no one has a vested interest and which the law-making power can 
extend, alter or repeal a t  will. 

The exceptions to  the evidence showing the condition of the track 
and rails a t  the crossing a t  the time of the injury to plaintiff's in- 
testate cannot be sustained. This evidence tended to show tha t  the 
death was proximately caused by the want of care and the negli- 
gence on the par t  of the  defendants, as alleged in the complaint, in 
failing to maintain a t  said public crossing some notice to warn the 
public and failure to remove the soil from the rails and track and 
to clear away and keep down the undergrowth and other 
obstructions which concealed from view the railroad track (274) 
a t  the point where i t  crossed the public highway; also fail- 
ure to sound the whistle or ring the bell or give other suitable warn- 
ing as the box car in front of said train was being pushed over the 
crossing a t  a point where its approach was obscured by the growth 
of trees and other obstructions, and bv pushing the train of cars in 
front of the engine across the public highway in the town of Cam- 
eron, without giving warning, and when those in charge of said 
train could not see the danger to plaintiff's intestate and avoid in- 
juring him. 

The duty of the respective parties a t  a crossing have been so 
often stated by this Court that it would be supererogation to do 
more than give the summary of the rules governing such occasion 
as stated by the late Mr. .Justice Allen in the recent case of Perry v .  
R. R., 180 N.C. 295: "If the view of the traveler is obstructed or 
his hearing an approaching train is prevented, and especially if this 
is done by the fault of the defendant and the company's servants' 
failure to warn him of its approach, and induced by thiq failure of 
duty which had lulled him into security, he attempts to cross the 
track and is injured, having used his faculties as best he could under 
the  circumstances to  ascertain if there is any danger ahead, negli- 
gence will not be imputed to him, but to the company, its failure to 
warn him being regarded as the proximate cause of any injury he 
received." 

There was evidence fairly submitted to the jury to justify their 
finding this state of facts, and the charge is alniost in the exact 
language of the Court in Perry v. R. R., which followed the previous 
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decisions in Gaff v.  R. R., 179 N.C. 216; Shepard v .  R. R., 166 N.C. 
544; Jenkins v. R. R., 155 N.C. 203; Hinkle v. R. R., 109 N.C. 472. 

Upon examination of the entire case, the Court directs that the 
order striking out the verdict on the second issue must be reversed 
and the verdict on that issue reinstated; and judgment must be en- 
tered in favor of the plaintiff for the amount of the verdict against 
both defendants, jointly and severally, withoui: any priority as to 
liability between then. 

I n  appeal by plaintiff, error. 
In  appeal by defendants, no error. 

ADAMS, J., not sitting. 

Cited: Dellinger v. Bldg. Co., 187 N.C. 847; 8. v. Franklin, 
192 N.C. 725; Barber v. R. R., 193 N.C. 695; S. v. Beal, 199 N.C. 
297. 

(275) 
SAMUEL A. WHITE, BY HIS GUARDIAN, ELLA WHITE, v. WALKER D. 

HIXES, DIRECTOR GEXEIML O F  RATI.R~.~Ds, AND 'I!HE ATL.mTIC COSST 
LINE RAILROAD COMPANY. 

(Filed 26 October, 1021.) 

1. Pleadings - Admissions - Railroads - Derailment - Negligence - 
Evidence. 

An admission in the answer of the defendant railroad company of the 
allegation in the complaint that the damages sought in the action were 
caused by a derailment while the plaintiff was a passenger in the defend- 
ant's coach, is competent as e~~idence of a separate fact relative to the 
issue as to the defendant's negligence, and does not require that further 
part of the answer, disclaiming negligence or fault, must also be intro- 
duced by the plaintiff. 

2. Same--Res Ipsa L o q n i t u r P r i m a  Facie  Case. 
Where the plaintiff alleges that his ward was injured by the derailment 

of a coach in which he was riding as a passeng?r, the proof of the plain- 
tiff's qualifications as guardian, the derailment of the train, and the ward's 
personal injury as the proximate result, nothing: else appearing, makes a 
prima facie case of defendant's negligence. 

3. Same--13urden of t h e  Issue--Defendant's F u r l h e r  Evident-Verdict. 
Where a prima facie case of nvgligence is made out the jury mill be 

justified in finding for the plaintily thereon, the burden of the issue re- 
maining on the plaintiff, i t  being for the jury fo determine whether upou 
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the entire evidence the plaintiff has established the defendant's negligence 
by the greater weight of the evidence, leaving i t  for the defendant to 
determine whether it will introduce further evidence or take the chance 
of an adverse verdict on the issue. 

4. Evidence-Mental Capacity-Negligence-Receipt f o r  Damages. 
Where a receipt in fnll of damages has been signed by the plaintiff's 

ward in his action to recover damages of a railroad company for its neg- 
ligent injury to the ward, i t  is competent to show that a t  the time the 
mental condition of the ward, resulting from the injury, was insufficient 
for him to have understood he was doing, or its effect. 

5. Evidencf fOpin ion  Upon t h e  Facts  - Nonerpert Witnesses - Mental 
Capacity. 

Where the sufficient mental capacity of one who has signed a receipt 
in full for damages caused by the negligent acts of another is a t  issue in 
an action, a nonexpert witness who has had personal observation of the 
acts and conduct of the one who has signed, and has had conversations 
with him, mag thereon state whether he, a t  the time of signing, was 
crazy or abnormal, and such is not objectionable as his opinion upon 
the facts. 

0. Same. 
I t  is competent to show, as the basis of a nonexpert opinion as to 

mental incapacity of a party who has receipted in full for damages for n 
personal injury, the manner in which such person treated his family be- 
fore and after the injury, his disregard to his physician's advice, his 
declarations and conduct, and his former mentality and physical vigor, 
with the other evidence in the cape, when tending to sustain the opinion 
of the witness. 

7. Evidence-Expert Opinion. 
The opinion of a uhysician, testifying as  an expert to the mental in- 

capacity of a person, relevant to the inquiry, may be given in eridence 
when based upon his own observation. 

8. Evidence-Rebuttal-Mental Capacity. 
Where the mental incapacity of the ward to give a receipt for damages 

is relevant to the inquiry in plaintiff's action to recover damages for an 
injury alleged to have been neyligently inflicted on him, which was relied 
upon as n defense to the action, and the defendant's witness has testified 
that he was in sound mental condition when he received the check there- 
for, it is competent for the plaintiff's witness to testify in contradiction of 
the testimony of the defendant's witness, that the ward was not of snfi- 
cient mental capacity at  that time. 

Where a photof;raph of a place vhr re  a personal injury occurred is evi- 
dence in an action for a personal i n j l l r ~  which occurred at the place, it is 
not required that the photographer himself should testify as to the ac- 
curacy of the picture, for this may be done by anothcr witness who knows 
of the fact. 

Evidence--Opinions - Expert Witnesses - Facts  Within Their Own 
Knowledge. 

Objection to the testimony of a medical expert on the question of in- 
sanity involved upon trial in this case, that the questions eliciting it  were 
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not sufficiently definite. and that they contained hypotheses for the sup- 
port of \\hicii there was no evidence, are found :o hare been untenable 
upon a careful examination of the record by the Court. 

11. Instructions-Correct as a Whole--Erroneous Pl>rtions. 
The charge of the court nmst be construed connwtedly as a whole. pre- 

suming that the jury considerrd every portion thereof; and if it presents 
the law fairly and correctly, it will not be held errmeous because of some 
of its e~pressions, standing alone, niay be regarded ns erroneous. 

12. S a m e R e s  Ipsa Loquitur-Prima Facie Case. 
Where the charge of the court. under the doctrilw of re8 ipsa loptittw, 

places the burden of the issue of negligence on the plaintiff, and gives the 
proper effect to the p?inzu facic case, if eqtahlislied, the defendant is r e  
quired to go forward with his evidence in explanation or tslie the chances 
of an adverse verdict. 

APPEAL by defendants from Daniel:;, J., a t  the March 
(276) Term, 1920, of CUMBERLAND. 

This was a civil action brought by the plaintiff to re- 
cover damages for injury to Samuel A. Whit(', the ward of the 
plaintiff, alleged to have been caused by the nrlgligence of the de- 
fendants. The case was tried before his Honor. Daniels, J., and a 

jury, a t  the March Term, 1920, of the Superior Court of 
(277) Cumberland County, the trial resulting in a verdict and 

judgment for the plaintiff, from which defendants appealed 
to the Supreme Court. 

The plaintiff moved to substitute John Barton Payne as the suc- 
cessor of Walker D. Hines, as Director General of Railroads. 

Upon the trial there was evidence for the plaintiff tending to 
show that  her ward, Samuel A. White, while a passenger on a train 
of the defendants, was injured by the derailmen]. of the train; that 
he was "thrown about within the coach," which \+as overturned; that  
he was injured on the back of the head about the base of the brain, 
and that  his body and limbs were bruised; that his mind mas ser- 
iously affected; that  he was treated. after the i ~ j u r y  in the Tran- 
quil Park Sanitarium in Charlotte, nt Johns Hopkins Hoqpital in 
Baltimore, and a t  the Highsmith Hospital in the city of Fayette- 
ville, and that  he is now confined in the State Hospital for the In- 
sane. The plaintiff alleged that the injuries were caused by the neg- 
ligence of the defendants in the operation of the train; in the neg- 
ligent care of the rolling stock and roadbed, a r d  in the negligent 
failure properly to inspect and to care for them The plaintiff fur- 
ther alleged that  her ward, by reason of said iquries, had suffered 
great pain, had incurred expense for medical a rd  hospital service, 
had been ruined in physical health, and made p1:rmanently insane; 
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that  his earning capacity had been destroyed, and his family de- 
prived of his support; that  prior to the alleged injuries, to wit, 20 
July, 1917, her ward had been strong and vigorous, both mentally 
and physically, and that  he had been industrious, skillful, and pro- 
ficient in his occupation of "beamer and stationary engineer." 

The defendants denied that they were negligent in m y  of the 
respects complained of, and alleged that  the plaintiff's injury, if any, 
was due to an accident which couId not reasonably have been fore- 
seen or prevented. 

The defendants further alleged that the plaintiff's ward had ex- 
ecuted to the Atlantic Coast Line Railroad Company, one of the 
defendants, a release and receipt in full for his claim for damages 
resulting from the alleged injuries. This alleged release was intro- 
duced in evidence. 

There was evidence tending to show that the derailment had 
been caused by a washout in the roadbed; that the section master 
had examined the track about three hours before the derailment oc- 
curred, and had found i t  apparently in safe condition; that  the train 
had been inspected before it  left Rocky Mount, and was found to be 
in good condition in all respects, and that it was skillfully operated 
by a competent crew. There was evidence tending to show that  there 
had been heavy rains for one or two days, and that  a hole under the 
track, five or six feet deep, had been caused by water running un-  
derneath. 

There was evidence for the plaintiff tending to show 
that  her ward's mind had b e ~ n  seriously impaired by the (278) 
injuries which he had sustained in the derailment, and that  
he did not have sufficient mental capacity to execute the release 
introduced in evidence by the defendants, and that  the release had 
been procured by fraud and undue influence. Plaintiff contended that  
said release, for this reason, was voidable. There was evidence for 
the defendant tending to show that the plaintiff's ward had sufficient 
mental capacity to execute said release. Evidence was introduced 
tending to show his mental condition prior to the alleged derail- 
ment, a t  that  time, and thereafter, and especially with reference to 
his mental condition a t  the time the release mas alleged to have been 
signed. There was further evidence for the plaintiff tending to show 
that  her ward had judicially been declared a lunatic in July, 1918, 
by a proceeding duly prosecuted before the clerk of the Superior 
Court of Cumberland County, and that the plaintiff had duly been 
appointed as his guardian. 

At the close of the plaintiff's evidence the defendants moved 
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for judgment as  in case of nonsuit, :tnd a t  the dose of all the evi- 
dence this motion was renewed. 

The defendant's motion was allowed as to tlie Railroad Adinin- 
istration and denied as to the Atlantic Coast Line Railroad Com- 
pany. To  the court's refusal to dismiss as to the railroad company, 
the company duly excepted. 

The issues were answered by the jury as follows: 
"1. Was the plaintiff injured by the negligence of the defendant, 

as alleged in the complaint? Answer: 'Yes.' 
"2. Did plaintiff execute the release set cut in the answer? 

Answer: 'Yes.' 
"3. Was the execution of said relcase procured by fraud or un- 

due influence, as  alleged in the reply? Answer: 'Yes.' 
"4. Was plaintiff incapable, by reason of mental affliction, to  

execute the said release, as alleged in the reply? Answer: 'Yes.' 
"5 .  What damages, if any, is plaintiff entitled to recover of the 

defendant? Answer: '$12,500. less $554 paid.' " 
Judgment was entered for $11,946, together with the costs of 

this action. The defendants appealed. 

E v a n s  & Eason for p1ainti.f. 
Rose & Rose for  defendants .  

ADAMS, J. There are fifty-two exceptions in the record. several 
of which have been formally abandoned. 

The plaintiff alleged that  the train in which her ward 
(279) was traveling "was wrecked by derailment." I n  their an- 

swer the defendants admitted that the train was "wrecked 
by derailment without fault or negligence on tlie part of the de- 
fendants, or any of their agents or employees." The plaintiff offered 
in evidence the following portion of the answer: 

"Answering the allegations contained in article five of the com- 
plaint, the defendants admit that  on 20 July, 1917, S. A. White was 
a passenger on train KO. 89, of defendants, en route to Hope Mills, 
N. C., and that  while said White mas, a passenger on said train, 
about one and one-half miles from Hope Mills, said train was 
wrecked by derailment." 

The defendants objected on the ground that  the remainder of 
their allegation was omitted. and that the court below should have 
excluded the evidence or required the plaintiff to offer the additional 
phrase denying "fault or negligence on the part of  the defendants." 
The evidence offered by the plaintiff was admitted, and the defend- 
ants excepted. This is the first exception in the record. 
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Evidence of the derailment and of the ward's injury as the prox- 
imate result was sufficient on the question of negligence to carry the 
case to the jury. The plaintiff's allegation that  the train had been 
wrecked by derailment was the distinct statement of a circun~stance 
relevant to the first issue. Proof of the plaintiff's qualification as 
guardian, of the derailment of the train, and of the ward's personal 
injury as the proximate result, nothing else appearing, made a prima 
facie case for the plaintiff, and upon the defendants devolved the 
duty of explaining the alleged wreck. I n  a number of decisions this 
principle has been applied, and i t  has frequently been held, in ac- 
cordance with his Honor's ruling, that  the admission of a separate 
fact relevant to the inquiry, though only a part of an entire para- 
graph, is competent without qualifying or explanatory matter in- 
serted by way of defense. Sawyer v.  R.  R., 145 N.C. 30; Stewart v. 
R. R., 136 N.C. 387; Wade v. Contracting Co., 149 N.C. 177. The 
first exception cannot be sustained. 

Exceptions 9, 10, 11, 21, 23, 24, 29, 30, 32, 35, 36, 38, and 39 
are addressed, directly or inferentially, to the mental condition of 
the plaintiff's ward, and may be grouped and considered together. 
All these exceptions are without real merit. The defendants offered 
in evidence a paper-writing purporting to be the ward's receipt for 
$554 and a release of the railroad company from all liability result- 
ing from the derailment. The plaintiff replied that  Samuel A. White 
was mentally incapacitated to such an extent that at  the time of its 
execution he could not comprehend the nature and effect of the in- 
strument to which he had affixed his signature. Evidence ns to TT7hite's 
mental condition, then, was both material and essential. The de- 
fendants contended that  testimony to the effect that he "was crazy" 
Or ('not normal," was the statement of a positive conclu- 
sion, or fact, and, for this reason, incompetent. But in thiq (2801 
jurisdiction i t  is established that a nonexpert witness, who 
has had conversations and dealings with another, and a reasonable 
opportunity, based thereon, of forming an opinion as to the mental 
condition of such person, is not disqualified on the ground that his 
testimony is a mere expression of opinion. -1fcf)eary u. AYornzent. 84 
N.C. 235; I n  re Stocks, 175 N.C. 224; In re Broach, 172 N.C. 522. 
One not an expert may give an opinion, founded upon ohserration, 
that  a certain person is sane or insane. TVhitnkw v. Hnmilton, 126 
N.C. 470; Clary v. Clary, 24 Y.C. 78. Evidcnce as to the manner in 
which White treated his famiIy before and after the injury was ad- 
mitted on the issue of mental compctcncy. His Honor carefully 
limited this evidence to the fourth iww.  Vpon this issue evidence of 
his stay in various hospitals was likewise competent. 
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The admission of Mrs. Porter's testimony th:tt "we all begged liiin 
(White) not to go to Hopewell, and he went myhow, and tha t  the 
doctor advised h i ~ n  not to go hack," is not retereible error. White's 
conduct and declarations were competent on the question of his 
mental condition, and as a fact in connectior~ with other circum- 
stances, upon which I I r s .  Porter founded her opinion of his mental 
capacity. McLeary v. Arorment, supra;  Clary zl. Clary, szipra; S. v. 
Cooper, 170 N.C. 719. Nor is the testimony of Dcaver touching 
White's mental condition three years befole the injury ground for 
reversal. The plaintiff's allegation that prior to  the injury her ward 
was "strong and healthy, both mentally and physically" was de- 
nied by the defendants, and this evidencr, offered in support of thc 
plaintiff's allegation, was not too remote to be considered by tlie 
jury. 

We are unable to see why tlie testinrony of I k .  Small, based upon 
his observation concerning the condition of the plaintiff's ward a t  
the  trial, mas not competent. The plaintiff di1;tinctly alleged that  
White's insanity mas permanent, and this thc defendants denied. 
Evidence as  to his mind subscquent to the injury and a t  tlic t i i i~e 
of the trial was clearly competent in support of thc plaintiff's con- 
tention. This disposes of exceptions 45, 46, and 47. 

E. L. RlcDonald, a witness for the defendants, testified tha t  lie 
had paid White a check for $554, and that his mental condition a t  
tha t  time was good. On crosq-examination 11e delied having told the 
plaintiff tha t  White "was in mighty bad shape" when he gave White 
the check. The evidence of ,J. W. McFayden and of the plaintiff was 
admitted only for the purpov of contradicting IIcDonald. Excep- 
tions 33, 34, are therefore overruled. 

Exception 22 also is nntennhle. A witneqs f13r the plaintiff wac. 
permitted to testify, over the objection of the defrndants, tliat a 

photograph "was a correct picture of ihe wreck." Tha t  a 
(281) photograph is a true representation may be shown by wit- 

nesses other than the photographer. Bane v. R. R ,  171 
N.C. 332. But  the evidencc mas harmless in m y  event, qince the 
photograph was neither introduced in evidence nor exhibited to the 
jury. 

Exceptions 43 and 44 relate to interrogatopies propounded to  
Dr.  Small, a medical expert. The objection is tha t  the questions 
were not sufficiently definite, and that they contained hypotheses 
for the support of which there mas no evidence. We have bestowed 
upon these questions a critical rxamination, and have concluded 
that  the evidence was properly admitted. S. v. !?ole, 94 K.C. 960; 
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8. v. Keene, 100 N.C. 509; S. v. Wilcox, 132 S.C. 1120; Sumnzerlin 
v. R. R., 133 N.C. 550. 

Exceptions 49 and 50, which are directed to the charge of the 
court concerning the "shifting of the burden of proof," cannot be 
sustained. 

His  Honor instructed the jury as follows: 
"Our Supreme Court has laid down the principle tha t  where one 

is a passenger on a train and the train is derailed and he is in- 
jured, and the derailment is the proximate cause of the injury, then 
the burden shifts to the defendant. The burden originally was on 
the plaintiff in this case to satisfy the jury by the greater weight 
of the evidence tha t  there was negligence in respect to the roadbed, 
on the part  of the defendant, and that  this negligence was the prox- 
imate cause of the injury, but where i t  is admitted that plaintiff 
was a passenger on a train of defendant, and tha t  train was de- 
railed, and if the  jury should be satisfied by the q e a t e r  weight of 
the evidence tha t  the plaintiff was injured and tha t  his injury was 
the  proximate result of the derailment of defendant's train, then the 
burdcn shifts to defendant, and the defcndant nlust go forward and 
produce evidence to relieve itself of the charge of negligence and 
show to the jury that  i t  is not guilty of the ncgligcnce or that  its 
negligence was not the proximate cause of the injury. . . . Now 
under this first issue the burden of it being upon the plaintiff, if you 
are satisfied by the greater weight of the evidence that plaintiff was 
a passenger on the train of the defendant company, and if you are 
satisfied by the greater weight of evidence that he was injured. and 
tha t  his said injury was proximately cauwd by the negligence of de- 
fendant, then you will answer the first issue Yes; otherwise you %rill 
answer i t  No. . . . And if you should be satisfied by the greater 
weight of the evidence that there mas a dera ihen t  by which t11e 
plaintiff's injury mas proxinmtely caused. nothing else appearing, 
you should answer the first issue yes, unless the defendant bas satis- 
fied you tha t  there was no negligence on the defendant's part, with 
reference to the construction of the roadbed, and with respect to the  
proper inspection of conditions tha t  prevailed there. 

"Then, if you are satisfied, gentlemen. by the evidencc~, 
or if you are satisfied by the testimony introduced by the (282) 
defendant, the burden being on the defendant that  in the 
construction of its roadbed the defendant exercised reasonable care 
and that  it was inspected and repaired in u proper manner, then 
you will answer the first issue Yo. If you ancwer the first issue No, 
that  ends the case, and you need not concider the iswes further." 

T o  each of these instructions the defendant duly excepted, con- 
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tending that  they were tantamount to shifting the burden of proof 
from the plaintiff to the defendant. In  this connection the court fur- 
ther said: 

"The defendant contends that this was an accident; that it had 
done all of its duty, as I have told you was required of i t ,  but that  
on account of the heavy rains existing there, it could not, in the ex- 
ercise of its proper care, have discovered the conditions of the road- 
bed; that  the roadbed had been properly constructed and inspected 
(there is evidence that i t  had been inspected on that day by the 
roadmaster and the sectionmaster), and that the defendants did not 
and could not, in the exercise of such reasonabl3 care, as I have de- 
scribed to you, have discovered that i t  was in defective condition." 

The exceptions require a brief examination of former decisions 
of this Court which, i t  is admitted, unfortunately disclose expres- 
sions as to the burden of proof and the burden of the issue that  are 
inconsistent, contradictory, and confusing. Beg,inning with Ellis v. 
R. R., 24 N.C. 138, in which the plaintiff sought to recover damages 
for loss caused by fire escaping from the defendant's locomotives, 
this Court, in discussing the principle to which the exceptions relate, 
said: "We admit that  the gravamen of the plairtiff is damage caused 
by the negligence of the defendants. But we hold that when he shows 
damage resulting from their act, which act, with the exertion of 
proper care, does not ordinarily p~.oduce damage. he makes out a 
prima facie case of negligence. which cannot be repelled but by proof 
of care or of some extraordinary accident wh ch renders care use- 
less." 

Referring to Ellis' case, Justice Read said: "In that case the 
plaintiff proved that  his fence was fifty feet from the railroad and 
that  sparks from the engine set it on fire; and that although i t  had 
been there for a long time, i t  had never caught fire before, and that 
the engine usually had a spark-catcher, but i t  did not appear whether 
it  had one on that  day. There was no evidence by the plaintiff, and 
the defendant offered none. It was held to be prima facie negligence. 
Of course i t  was. There was the plain fact that the defendant had 
set fire to the plaintiff's fence, vhich the prudent use of his engine 
had never fired before. That  made it  necessary for the defendant to 
show that  he had used the same care on that day as had been used 

theretofore. If he had proved that  tht: engine was supplied 
(283) with a spark-catcher and that the u s ~ a l  care was used, the 

decision would have been the other may." I n  Aycock v. R. 
R., 89 N.C. 321, a suit for the recovery of dgmages caused by fire 
from a passing locomotive, Chief Justice Smith, in discussing R. R. 
v. Schurtz, 2 A. & E. R.  R. Cases 271, used this language: "-4 num- 
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erous array of cases are cited in the note in support of each side of 
the question as to the party upon whom rests the burden of proof of 
the presence or absence of negligence, where only the injury is 
shown, in case of fire from emitted sparks. While the author favors 
the class of cases which imposes the burden upon the plaintiff, we 
prefer to  abide by the rule so long understood and acted on in thls 
State, not alone because of its intrinsic merit, but because it  is 60 
much easier for those who do the damage to show the exculpating 
circumstances, if such exist, than it is for the plaintiff to produce 
proof of positive negligence. The servants of the company must 
know and be able to explain the transaction, while the conlplaining 
party may not; and i t  is but just that he should be allowed to say 
to the company, you have burned my property, and if you are not 
in default show i t  and ewape responsibility." The learned Chief 
Justice followed this decision by another in Lnwton v. Giles, 90 
N.C. 380, in which he said: ('The reason for the exception to the 
general rule that  one required to allege must prove negligence, in 
the case of fire caused by steam engines, is t,hus stated in a late and 
valuable treatise: 'All information as to the construction and work- 
ing of its engines is in the possession of the company, as are also the 
means of rebutting the charge of negligence entirely in its power.' 
An outsider can hardly be expected to prove that in the construction 
of the engine, or in the use of it, a t  the time the injury occurred, the 
company was guilty of negligence. He can only prove that his prop- 
erty was destroyed by one of the companv's locomotives; and hav- 
ing done this, i t  is but proper to call on the defendant to show that  
he was not negligent; that he employed careful and competent ser- 
vants, and that  he had used the most improved appliances to pre- 
vent the escape of fire from his engines. 1 Thomp. Neg. 153, par. 3." 

In  Grant v. R. R., 108 N.C. 467, there may be observed a marked 
departure from the principle announced in preceding decisions. There 
the plaintiff brought suit to recover damages for personal injury 
caused by derailment. The trial judge instructed the jury that af- 
ter the prima facie case of negligence was shown by the derailment 
of the train, "the laboring car was shifted to the defendant, and the 
defendant must show by a preponderance of the evidence that  the 
defendant had not been guilty of negligence." The judgment of the 
lower court was affirmed, but in M'l'llicrms v. R. R., 130 N.C. 128. 
and in Shepard v. Telegraph Co., 143 N.C. 244, a ~ imi l a r  charge was 
expressly disapproved. The Williams case was followed by 
another in which it was held that the trial judge was in (284) 
error when he instructed the jury that if the fire originated 
from the defendants' engine, ((this would not of itself cast the bur- 



SO2 IN THE SUPREME COURT. [I82 

den on the defendant to prove that the engine was properly equip- 
ped with spark arresters, and skillfully operat1:d." Hosiery Co. v. 
R. R., 131 N.C. 240. I n  Mfg. Co. v. R. R., 122 N.C. 888, it is said 
that  when the origin of the fire is fixed upon the defendant, the pre- 
sumption of negligence arises, and the burden rests upon the de- 
fendant to show that  approved appliances were used; and in Mar- 
corn v. R. R., 126 N.C. 204, i t  is said that the burden of proving a 
failure of legal duty rests upon the plaintiff, but when that fact is 
shown or admitted, the burden is on the defendant to excuse its 
failure. To the same effect is Willcie v. R. R., 1127 N.C. 208, which 
was the case of a derailment. In  Ovcrcash v. Electric Co., 144 N.C. 
573, the plaintiff sued to recover damages for personal injury caused 
by the derailment of an electric car. The plaintiff's counsel. under- 
taking to conform their prayer to the cases the]-etofore decided, re- 
quested the court to give the following instruction, which was de- 
clined: "That if they find as a fact, from the evidence, that  the 
plaintiff got aboard defendant's car and paid his transportation 
therefor, then he was a passenger on same; and if they further find 
as a fact, from the evidence, that  the said car on which he was rid- 
ing ran off the track and plaintiff was injured thereby, as alleged in 
the complaint, and tha t  said derailment was the proximate cause of 
the injury, then the law presumes that the defendant was negligent 
in allowing said car to  become derailed, and the burden is upon i t  
to satisfy the jury that  said derailment was not caused by its neg- 
ligence; and unless i t  has so satisfi~d the jury they should answer 
the first issue 'Yes.' " The defendant prayed thiis instruction, which 
also was refused: "That while proof or admissioq of the derailment 
of the car raised what the law terms a presumption that such de- 
railment was the result of the defendant's negligence, and casts upon 
it  the burden of disproving negligence, yet the court charges you 
that, notwithstanding the fact that the car was d:railed, if you shall 
find by the greater weight of the evidence that the track a t  the 
place of derailment was in good condition, the cal- properly equipped 
and in good repair, and being carefully run a t  a proper rate of speed, 
then the court instructs you that the defendant was not guilty of 
negligence, and you will answer the first issue Xo.' " The charge, 
which was approved by this Court, was as follows: "If you believe 
the evidence in this case, that  there was Q derailrwnt of the defend- 
ant's car a t  the time of the injury complained oi, and if there urns 
a derailment, there would arise from this fact alone a presumption 
of negligence upon the part of the defendant, and this presumption 
of negligence, if not rebutted, is evidence of negligence for con- 
sideration of the jury, and if i t  satisfies you that the defend- 
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an t  was negligent and that this negligence was the real and (285) 
proximate cause of the injury, then it would be the duty 
of the jury to answer the first issue 'Yes.' This presumption of neg- 
ligence may be rebutted by showing that  the track of the defendant 
company was in a reasonably safe condition; tha t  the car was 
Iquipped in a reasonably safe manner, and tha t  i t  was being operated 
in a reasonably prudent way; and, if rebutted, then the prewmption 
of negligence arising from the derailment is no longer evidence of 
negligence." I n  this charge the "burden" is not devolved upon the 
defendant. I n  fact, the judge declined the plaintiff's prayer tha t  the 
presumption of negligence arising from the derailment " c a ~ t  upon 
the defendant the  burden of disproving negligence." The case of 
Stewart v. R. R., 137 N.C. 690, had previously decided, certainly in 
effect, tha t  "the burden is thrown upon the defendant to disprove 
negligence on its part." Apparently inconsistent with this position 
are such cases as Womble v. Grocery Co., 135 hT C.  474; Stewart v .  
Carpet Co., 138 N.C. 60;  Ross v. Cotton Mills, 140 N.C. 115; Shep- 
ard v. Telegraph Co., supra; Mumpozcer v. R. R., 174 S.C.  743. In 
Cox v. R. R., 149 N.C. 117, the  question is again presented. The 
court charged the jury, "If you find from the evidence that the  fir^ 
which injured the plaintiff's property escaped from the defendant's 
engine, there is a presunlption in law of negligence on the part of the 
defendant in the operation of its train, and in that  event the burden 
of proof is cast upon the defendant to satisfy you t h ~ t  it was not 
negligent in the respect complained of." The  Court said: "To this 
instruction exception was duly taken, and we think i t  waq erroneous. 
It evidently made the impression upon the jury that the emission of 
the sparks raised a legal prcwmption of the defendant's liability 
and shifted the burden of proof to the defendant, in the sense that  
i t  had failed to satisfy them that there mas no negligence; in other 
words, that if its engine was properly equipped and operated, they 
should return a verdict for the plaintiff. This charge is not qustainerl 
by the decisions of this Court. The presumption is one of fact  ant! 
not law. Evidence tha t  the sparks were emitted from the engine 
and that they set fire to the timber madc a prima facie case for the 
plaintiff, but only to the extent of being evidence sufficient to carry 
the case to the ,jury and to warrant a verdict in favor of the plain- 
tiff, if the jury should find the ultimate or crucial fact tha t  the fire 

mas caused by the defendant's negligence." 
I n  the recent case of Winslov3 v. Hardwood Co., 147 N.C. 275, 

we said: "The burden of the issue does not shift, hut the burden of 
proof may shift from one party to the other, depending upon tlie 
state of the evidence. When the plaintiff introduces testimony in a 
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case of this kind to the effect that  the injury to h i ~ n  was caused by 
the derailment of a train, it is sufficient to carry the case 

(286) to the jury; but the burden of the iseue remains with the 
plaintiff, though the burden of proof may shift to the de- 

fendant in the sense that, if he fails to explain the derailment by 
proof in the case, either his own or that of the plaintiff, he takes 
the chance of an adverse verdict, for then the jury inny properly 
conclude that  the plaintiff has established the affirmative of the issue 
as to negligence by the greater weight of the testimony. But  the de- 
fendant is not required to overcome the case of the plaintiff by a 
preponderance of the evidence." This fits our case exactly, and dis- 
tinctly shows the error in the instruction of the court. Judge Elliott 
states the general rule which applies in cnses of this kind with clear- 
ness and accuracy when he says: "The burden of the issue, that  is, 
the burden of proof in the sense of proving or establishing the issue 
or case of the party upon whom such burden rests, as distinguished 
from the burden or duty of going forward and producing evidence, 
never shifts, but the burden or duty of proceeding or going forward 
often does shift from one party to the other, and sometimes back 
again. Thus, when the actor has gone forward and made a prima 
facie case, the other party is compelled in turn to go forward or lose 
his case, and in this sense the burden shifts to him. So the burden of 
going forward may, as to some particular mattsr, shift again to the 
first party in response to the call of n prima fccie case or presump- 
tion in favor of the second party. But the party who has not the 
burden of the issue is not bound to disprove the actor's case by a 
preponderance of the evidence, for the actor must fail if, upon the 
whole evidence, he does not have a preponderance, no matter whe- 
ther i t  is because the weight of evidence is with the other party or 
because the scales are equally balanced." 1 Ell'ott on Evidence 139. 
We have approved the rule, as thus stated by Judge Elliott and not- 
ably in Board of Education v. Afnkely. 139 N.C. 31, and Shepard v. 
Tel. Co., 143 N.C. 244. The charge of the courl mas, n7e think, con- 
trary to the principle eetahlish~d by those and the following cases: 
Overcash v. Electric CO., 144 N.C 572; Ross V .  Cotton Mills, 140 
N.C. 115; Stewart v. Carpet Co., 138 N.C. 60 Womble v. Grocery 
Co., 135 N.C. 474; Stanford v. Grocwy Co., 143 N.C. 419, and 
Furniture Co. v. Express Co., 144 N.C. 644. 

As to the duty of the defendant, i t  will seem that  various expres- 
sions have been used. It has been held that after the plaintiff has 
established his prima facie case, the defendant must repel i t  by pro01 
of care (Ellis v. R. R., supra), or repel the presumption of negli- 
gence (Aycock V .  R.  R., supra), or excuse its failure (Marcom v. 
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R. R., szipm),  or assume the burden of proving tha t  it had used the 
necessary precautions ( A m a n  v. Lumber Co., 160 K.C. 370), or to 
go forward with proof (Ross v. Cotton Jlills, supra). 

The attempt to reconcile a11 the ewes on this question 
would be a useless task;  but from the perplexing variety (287) 
of decisions this Court, in the more recent cases, has under- 
taken to formulate a rule that should be accepted as reasonable, 
definite, and stable. 

Although there are expressions in Gome of our decisions that 
seem to indicate a distinction between the term. w s  ipsa loyuitzir 
and prima facie case, the distinction is most plausibly drawn in those 
cases which require the drfendant to diqprove negligence. The terms 
are often used interchangeably, as in K a y  v. Metropolitan Co., 163 
N.Y.  447, in which i t  is said: "In the case a t  bar the plaintiff made 
out her cause of action prima facie by the aid of a legal presumption 
(referring to  res ipsa loquitur)." S .  u. Wilkerson, 164 N.C. 435. 

I n  20 R.C.L., sec. 156, i t  is said concerning the doctrine of res 
ipsa loquitur: "JT7hile i t  may be true tha t  the mere fact of injury 
will not give rise to a presumption of negligence on the part  of any 
one, i t  is also true tha t  some accompanying elemental facts have 
long been deemed to be sufficient proof of negligence to establish a 
prima facie case in favor of a perqon maintaining an action therefor 
The presumption arises, it has been said, from the inherent nature 
and character of the act causing the injury. Presumptions arise from 
the doctrine of probabilities. The future is measured and weighed by 
the past, and presumptions are created from the experience of the 
past. What has happened in the past, under the same conditions, will 
probably happen in the future, and ordinary and probable result. 
~vill  be presumed to take place until the contrary is shown More 
precisely the doctrine res ipsa loquitur asserts that  whenever a thing 
lThich produced an injury j 4  ~ h o w n  to have been under the control 
and management of the defendant, and the occurrence is such as in 
the ordinary course of events docs not happen if due care has been 
exercised, the fact of injury itself will be deemed to afford sufficient 
evidence to support a recovery in the absence of any explanation 
by the defendant tending to show tha t  the injury was not due to hi3 
want of care. . . . The presumption of negligence herein consid- 
ered is, of course, a rebuttable prewmption. It imports inerely tha t  
the plaintiff has made out a prima facie case ~ h i c h  entitlei him to a 
favorable finding unless the defendant introduces evidence to meeL 
and offset its effect. And, of course, where all the facts attending thc 
injury are disclosed by the evidence, 2nd nothing is !eft to inference, 
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no presumption can be indulged -- the doctrine res ipsa loqu i tu~  ha$ 
no application." 

A prima facie case or evidence is that  whivh is received or con- 
tinues until the contrary is shown. I t  is such as in judgment of law 
is sufficient to establish the fact, and if not r12butted remains suffi- 
cient for the purpose. Troll v. Evans, 97 U.S. 3;  Kelly v. john so^^, 

6 Pet., U.S. 622; Jones on Evidence, sec. 8; S. v. Floyd, 35 
(288) N.C. 385; S. v. Wilkerson, supm. E v m  if the prima fact6 

case be called a presumption of neglig~mce, the presumption 
still is only evidence of negligence for the consideration of thr. 
jury. Overcash v. Electric Co., supra; Shepard v. Telephone Co., 
supra; iMumpower v. R .  R., supm. 

In  some of our decisions the expressions res ipsa loquitzrr, prima 
facie evidence, prima facie case, and presumption of negligence have 
been used as practically synonymous. As thus used, each expressioii 
signifies nothing more than evidence to be considered by the jury. 
Womble v. Grocery Co., supra; Stcccart v. Carpet Co., supra; Ross 
v. Cotton Mills, supm; Shepard 21. Telegraph Po., supra; iMum- 
power v. R. R., supra; Perry v. Jffg. Co., 176 1J.C. 69. 

When the plaintiff prores, for instance, that he has been injured 
by the fall of an elevator, or by a derailment, or by the collision of 
trains, or other like cause, the doctrine of res ;psa loquitur applies. 
and the plaintiff has a prima facie case of negligence for the con- 
sideration of the jury. Such prima facie case does not necessarily 
establish the plaintiff's right to recover. Certainly, i t  does not change 
the burden of the issue. The defendant may offer evidence or de- 
cline to do so a t  the peril of an adverse verdict. If the defendant 
offer evidence the plaintiff may introduce additional evidence, and 
the jury will then say whether upon all the evidence the plaintiff 
has satisfied them by its preponderance tha t  he was injured by the 
negligence of the defendant. 

We may remark in this connection that in Currie v. R .  R., 156 
N.C. 422, the burden of t,he second issue was imposed upon the de- 
fendant because, contrary to the usual practice, two issues instead 
of one were submitted to the jury on the question of negligence. 

As applicable to this class of cases the rule formulated by the 
more recent decisions of this Court is substantially as follows: I n  
all instances of this charficter, after thc plaint.ff has established a 
prima facie case of negligence, if no other evidence is introduced, 
the jury will be fully warranted in answering t ? e  issue as to negli- 
gence in favor of the plaintiff, but will not be required to do so as a 
matter of law. When such prima facie case is 11-ade, i t  is incumbent 
upon the defendant to offer proof in rebuttal of the plaintiff's case, 
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but not to the extent of preponderating evidence. The defendant, 
however, is not required as a matter of law to produce evidence in 
rebuttal; he may decline to offer evidence a t  the peril of an ad- 
verse verdict. If he offer evidence, the plaintiff may introduce other 
evidence in reply, and the jury will finally determine whether the 
plaintiff is entitled by the greater weight of all the evidence to an 
affirmative answer to the issue; for throughout the trial the burden 
is upon the plaintiff to show by the greater weight of the evidence 
that  he is entitled to such answer. 

I n  his instructions to the jury his Honor evidently ha11 
in mind the principle stated in the later decisions of this (289) 
Court. The charge must be considered as a whole in the con- 
nected way in which it was given, and upon the presumption that 
the jury did not overlook any portion of it. If .  when so construed, 
i t  presents the law fairly and correctly, it will afford no ground for 
reversing the judgment, though some of the expressions when stand- 
ing alone might be regarded as erroneous. S.  v. Ezum, 138 N.C. 602; 
Hodges v. Wilson,  165 N.C. 323. 

We do not understand that his Honor shifted to the defendant 
the burden of the issue, or even the burden of preponderating proof, 
but imposed on the defendant merely the duty of going forward with 
evidence tending to relieve itself of the charge of negligence, or to 
show there was no negligence, or, if there was, tha t  the defendant's 
negligence was not the proximate cause of the injury. The paragraph 
of the charge in which hie Honor used the expression "the burden 
being on the defendant" must be construed in connection with the 
first paragraph. It is manifest that his Honor used the word "burden" 
in each paragraph as signifying merely the burden of going forward 
with evidence tending to rebut the plaintiff's case. 

His Honor conformed his charge to the requirements of Perry v. 
M f g .  Co., 176 Y.C. 70, in which there are expressions apparently 
going beyond the exigencies of the case in devolving upon the de- 
fendant the burden of establishing his defense to the satisfaction of 
the jury. In  that  case the trial judge instructed the jury that the  
burden would be shifted to the defendant to show that  the fire wau 
not due to its negligence. Justice Allen said, referring to the charge: 
"The instruction, reasonably construed, means that  i f  the jury found 
from the facts recited by the judge the main fact that  the engine 
sparks started the fire, a prima facie case was presented, calling 
upon the defendant to go forward with his proof, or take the risk 
before the jury of an adverse verdict " WilLin7ns v. J l f g .  CO., 177 
N.C. 512. I n  view of one or two expressions in Perry's case, Lve sug- 
gest that,  in cases of negligence in which the doctrine of res ipscl 
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loquitur applies, after all the evidence is in t rod~ced,  the vital ques- 
tion is not whether the defense specifically relied on is established 
to the entire satisfaction of the jury, but whether on the issue of 
negligence the evidence preponderates in favor of the plaintiff, and 
by this test the answer to the issue is to be ddermined. The con- 
clusion reached in Page v. ilffg. Co., 180 K.C. 335, is directly in 
point: "It is true tha t  expressions are to be f o m d  in some of our 
cases, filtered there from two or three cases bwed on the English 
rule, which justified his Honor's charge, but since they were decided 
we have adhered to the true and correct rule, which is stated in 

Stewart v. Carpet Co., supra; TVomble v. Grocery Co.. 
(290) supra; Cox v. R. R.,  supra; Shepard v. Tel. C'o., supra,, 

and many other cases, and which we have applied in this 
case, the substance of which is that  the burden to prove his case is 
always on the plaintiff, whether the defendant introduces evidence 
or not. Where we have said, 'it is the duty of the defendant to go 
forward with his proof,' i t  was only meant in ].he sense tha t  if he 
expects to win i t  is his duty to do so or take the risk of an ad- 
verse verdict, and not that any burden of proof rested upon him. H e  
pleads no affirmative defense but the general issue, and this puts 
the burden throughout the case on the plaintiff who must recover, 
if a t  all, by establishing his case by the greater weight of evidence. 
The Supreme Court of the United States has so stated the rule, anc! 
i t  referred with approval to our csses above cited. We say this 
much again, in the hope that  thc rule, as we have stated it, may 
hereafter be considered as the correct one." 

The other exceptions are formal and require no discussion. Of 
course i t  will be understood that the rule herem stated is not in- 
tended in any way to modify the well es tabhhed principles tha t  
apply in case of homicide. We find 

No error. 

Cited: Modlin v. Simmons, 183 N.C. 65; Cotton Oil Co. v. R. 
R.,  183 N.C. 96; Morris v. Ercpress Co., 183 1V.C. 147; Xoore v. 
R. R., 183 N.C. 215; Harris v. Manqunz, 183 NC.  239; Freeman v. 
Dalton, 183 N.C. 541; S.  v. Rrinkley, 183 N.C. 723; S. v. Dill, 184 
N.C. 650; Construction Co, v. R .  R., 185 N.C. 46; Sazinders v. R. 
R., 185 N.C. 290; McDozoell v. R. R., 186 N.C. 574; Hinnant v. 
Power Co., 187 N.C. 294; McAllister v. Pralor, 187 N.C. 839; Whe-  
less v.  Edz~wrds, 188 N.C. 4.59; Speas v. Bank,  188 N.C. 529; Hunt 
v. Eure, 188 N.C. 719; M f g .  Co. v. AlcQzieen, 18'3 N.C. 315; Graham 
v. Power Co., 189 N.C. 386; Hunt v. E w e ,  189 N.C. 485; Ferrell v. 
R.  R., 190 N.C. 127; Dickerson v. R. R..  190 X.C. 300: McDaniel 
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v. R .  R., 190 N.C. 475; Pzmell  v. R. 11.) 190 N.C. 576; Lawrence v .  
Power Co., 190 N.C. 667; .Milling Co. v .  Hvly.  Com., 190 N.C. 697; 
LIlalcolm v. Cotton Mzlls, 191 N.C. 729; Morris v .  Rogue Corp., 194 
N.C. 280 ; 8. v. Gill, 195 N.C. 427 : O'Brien v. Parks Cramer Co., 196 
N.C. 365; Corporation Corn. v .  Harris, 197 N.C. 203; Bryant V .  

Constmction Co., 197 S.C. 643; A 1 T ~ l ~ ~ 7 1  v .  Ins. Co., 199 3.C.  450; 
Grier v .  Woodside, 200 S.C. 762; Co~,zr. of Banks v .  Johnson, 202 
N.C. 388; S .  v .  Lefler, 202 N.C. 702; I n  re Will of B r o r n ,  203 K.C. 
350; S .  v .  Jones, 203 N.C. 377; Stein v .  Levins, 205 N.C. 306: IS. 7,. 

Fowler, 205 N.C. 608; Harris v .  Aycock, 208 N.C. 525; S. v .  Wither- 
spoon, 210 N.C. 649; Williams v .  Ins. Co., 212 N.C. 517; Clodfelter 
2). Wells, 212 N.C. 828; Woods v. Freeman, 213 N.C. 318; 8. v .  
Hawkins, 214 N.C. 333; Jfztchell v .  Saunders, 219 N.C. 184; Mfy .  
Co. v .  R .  R. ,  222 N.C. 338; B m d p  v. R. R., 222 N.C. 374; Tuttle v .  
Bldg. Corp., 228 X.C. ,513; S .  v .  Gardner, 228 hT.C. 573; I n  re 
Humphrey, 236 S .C .  144; Hztnt v .  Wooten. 238 N.C. 47; Young 1). 

Anchor Co., 239 N.C. 290: Ins. Co. v. Jfotors, Inc., 240 N.C. 186. 

OSCAR Y. SMITH v. SEABOARD ,4IR LISE RAILWAY COMPBST. 

(Filed 26 October. 1921.) 

1. P lead ings  - Scope of Inqu i ry  - In s t ruc t ions  - Appeal  a n d  E r r o r  -- 
Amendments .  

The plaintiff, in hiq action to recover dnnmges of the defendant for n 
personal in jurr  alleged to 11nw been n~gligentlp inflicted on him. i s  re- 
stricted to those acts of negligence he  has specifically alleged in his coni- 
plaint, or amendments thrreto allowed by the trial court, affording the de- 
fendant opportunity to nmmd his answer and I repare  to meet the n e v  
phase of the case: and n charge of the court is reversible error when it 
goes be,rond this. and into extraneous matters, to the defendant's prrj-  
udice. 

2. Instructions-Material  Omissions-Appeal a n d  E r r o r .  
A material omission in the charge of the trial court to the jury of thr  

principles of law involred upon a phase of the case lie has assumed to 
instruct them upon is afirmative and reversible error. 

3. Employe r  and Employee-Master and Servant-Safe P l a c e  t o  Work- 
Defects-Actual and Impl ied  l<nowleclge-blspectio~l. 

The defect in a n  apparntus which an  emplo~e r  ha? furnished to his em- 
ployee to do the !?-orli rmuired of him is not sufficient of itself to charge 
the employer, the defendant in the action, with negligence, causing the 
injury, for  the plaintiff must show that  the defect was either known to 
the defendant or had existed so long that the law will impute sue11 knolTl- 
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edge through the failure of the tlefendant to have d ecovered i t  by reason- 
able inq~ection required of the employer a t  propcLr intervals to secure 
safety in i ts  use by his servants. 

4. Sa1ne-Raili~oads-Instructions-.4ppeal and Error. 
Where a n  e~nployee of a railroad required to place water in its loco- 

nlotive a t  a water t a l k ,  hns bem injured while doi?g co by an  explosion 
in the pipe through which the water was being carried for the purpose, 
and the evidence is conflicting as to nhetlicr the employee was acting 
therein in the proper manner and whether the em1)loSer had had the ap- 
paratus properly inspected, or should have previontly discowred the de- 
fect of which i t  was unaware by the u+e of ordinary c8re. a charge of the 
court omitting these requisites upon the iwue of defendant's negligence. 
and in effect making the defendant's Liability to depend allogrther upon 
whether or not there was a defect thal proximately caused the injury, i s  
reversible error. 

3. Same--Federal Employers' Liability Act. 
Under the Federal Employers' Liability Act i t  is not every accident 

which may occur in causing a personal injury to an  employee while work- 
ing with the n~achinery and appliances furnished by the en~ployer, a rail- 
road company, for him to do the work that  will mabe the employer liable, 
but only for those "due to i ts  negligence" under the rule of actual or im- 
plied notice. 

6. Employer and Employee-Master and Servant-l\'egligence--Rule of 
the Prndent Man. 

I t  is not the absolute duty of an  employer to fwnish  his employee a 
reasonably safe place for the latter to do his work. the rule being that he 
n ~ u s t  proride for him such a place, under the rule 01' the prudent man, in 
the esercise of ordinary care. 

7. Actions-Parties-Dismissal as to One Party-Slatntes-Prosecutio~~ 
as to Party. 

In  an  actio~l against a railroad company and tht  Director General of 
Railroads, following the opinion of the Supreme Oourt of the Unitetl 
States, there is no liability upon the railroad company, but the action 
may be continued against the Director General under the provisions of 
C.S. 602, that  a several judgment lnily be entered. Kinzbroirgli c. R. R., 
ante. 234, cited and applied. 

APPEAL by defendant from Connor, J., a t  the June Term, 
(291) 1921, of WAKE. 

Plaintiff brought this action to rccover darnages for per- 
sonal injuries alleged to have been sustained a t  Sanford, h'. C., 18 
July, 1919, by being t,hrown from n stand-pipe ~ h i l e  putting water 
in the tank of an engine. Plaintiff testified that  he was fireman on 
one of the engines being operated on the Seaboard Air Line Railway 
while under Federal control, and that it became necessary for the 
engine to take water a t  Sanford; that  the engine mas properly placed, 
and he pulled the stand-pipe to the tender and around to the man- 
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hole and leaned againbt the stand-pipe to hold it down, and, 
as he pulled the lever to release the water, the stand-pipe (292) 
exploded and threw liim b a c k ~ ~ a r d s .  In  explaining his posi- 
tion when leaning against tlie stand-pipe plaintiff testified that  he 
assunled a sitting posturp. Plaintiff also testified tha t  he had used 
this stand-pipe before the time of his injury; that he would pull the 
lever about half way over and the water would come with a rush. 
The lever referred to was on top of tlie spout of the stand-pipe and 
was used to regulate the flow of m t c r  through the pipe and into 
the tank of the engine. 

It will perhaps be better, or a t  least more accurate, to d a t e  the 
substance of the testimony for plaintiff substantially in his own lan- 
guage, or rather in that of hi5 counsel, as it is set forth in their 
brief. which we now do: 

The plaintiff testified that a t  the time of his injury he was teinpo- 
rarily performing the dutieq of a railroad fireman; tha t  he was a 
locomotive engineer by trade, and was c~nploycd on the Seaboard 
Air Line Railway on 18 July, 1919. The plaintiff testified in part  as 
follows: The engineer ran up to the stand-pipe. Hc told me to take 
water on the tender, and I went to take water. He qtopped the en- 
gine right even with the stand-pipe. I pulled the stand-pipe to the 
tender and around to the man-hole and leaned against it to hold i t  
down, and as I pulled the lever to releaqe the ~ ~ a t e r  the stand-pipe 
exploded and threw me backwards. The stand-pipe that I was lean- 
ing against exploded. . . . Before 18 .July, I took water the same 
way I was taking it when I got hurt. There v a s  nothing unusual be- 
fore this time. . . . I had qeen different firmien take water nt the 
same pipe, all the time. . . . I was taking m t e r  on this day the 
same a. thcy were. I was taking it in the saine manner as I had nu- 
thority to take it. I was working the lever with my left hand. The 
lever works the valves that let the water flow in the qtand-pipe. 
. . . And I pulled it out to get water. . . . As you pull i t  to- 
ward you it opens the valve and the water conies in. . . . There 
was no place on the side of the spout that you could put your foot 
on and hold the spout down in the tank. I was not aware of the 
fact that there was more pressure there than a t  any other stand-pipe. 
. . . I pulled the lever up halfway, and, still holding it down, I 
took a seat on the side and pulled the lever over, and that is when 
it exploded. That  is the position I had always aqsumed. I mean hp 
the explosion tha t  the pipe burst, and there was compressed air and 
water and it all canle out a t  the same time. I t  mas not solid force 
of water. There was a guqh of air. The air and water came out at 
the same time. Q. What kind of noise was it making? A. A blow and 
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a sudden jerk. The blow was very strong and powerful. I had never 
heard anything like tha t  a t  a stand-pipe before. It all hap- 

(293) pened a t  the same time. I do not know how high the staiid- 
pipe was thrown by the explosion. The last I remember it 

was going up and I was going with it. Q. You stzted, Mr. Smith, on 
cross-examination, tha t  some time before that in resting on i t  you 
had felt i t  go down and come up -- explain to the jury what i t  was 
doing? A. There was no force as there was tha t  day. I don't sup- 
pose i t  ever raised four or five inches. I was learing there on i t  and 
pushed i t  down. I could not have done i t  on the day of the explosion. 

The defendant's witness, J. L. Kelly, testified in part: Something 
broke loose. I don't know what i t  was. It pitched him 15 feet high. 
. . . A whole lot of stuff went up there with him. It exploded and 
he went up in the air. I did not see anything but a little water come 
out of that  explosion. No;  tha t  little water woulcl not have exploded 
with the tank tha t  way. No; I did not hear the water running in the 
tank before that.  I saw the piece break just as . t  was pulled down. 
I don't know whether he had hold of the lever a t  tha t  time or not. 

The defendant's witness, Yow, testified in part:  I guess this 
stand-pipe exploded as soon as he pulled the levtlr. Yes; it suddenly 
exploded. . . . It was about as quick as lightning. He had not 
more than got i t  down when he reached up and got the lever. Just 
as he pulled it, i t  exploded. I was struck with thl: water. This whole 
arm was up straight. The explosion took place as soon as this man 
pulled the lever down. From where they picked him up I should say 
he went 20 feet into the air. . . . I think he was thrown 50 feet. 

The defendant's witness, Gold. testified in part:  T h a t  the column 
was 12 inches thick; that  the ball m-az made of brass and was an 
inch thick. The ball was crushed and drawn in. . . . Mr. Owens, 
the pump repairer, was working on the same main tha t  supplied this 
stand-pipe the day of Mr. Smith's injury. . . . Mr. Owens had 
the immediate supervision and upkeep of this siand-pipe. 

Defendants offered the testimony of two eye-.uitnesses of the ac- 
cident, neither of whom was connected in any w:iy with the defend- 
ants, and they both testified that plaintiff straddled the spout of the 
stand-pipe and attempted to operate the lever wkile in that position. 
hl. H. Gold, witness for defendants, testified that a t  the time of this 
accident he was division engineer in charge of the 3tand-pipe; tha t  
he went to Sanford on the day this accident occurred, and after the 
accident; tha t  he had been there two days before and the stand-pipe 
was in very good condition; that  there were two grab-irons on the 
spout by which you could pull i t  around, and there was sufficient 
room on the grab iron for a fireman to place his foot and hold the 
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spout in position; that a firenmn could stand on the tender 
and place his foot on the grab-iron and hold the pipe in (294) 
place; tha t  by pulling the lever on top of the spout you 
could control the opening of the valve in the pipe so as to control 
the flow of water; that by pulling it gradually the water would flow 
gradually; that  if the lever was pulled up suddenly tha t  would throw 
the entire pressure on the stand-pipe, and that  would have a 
tendency to straighten the pipe out a t  the end. This witness also 
testified that  he examined the qtand-pipe after the ~cc iden t ,  and 
that  there was no weak places in it. 

D. T .  Owens, witnew for plaintiff, testified that  he was pump 
repairer, and on the North Carolina division of the railroad: that 
he remembers this identical qtand-pipe; that he gave Mr. Gold 
notice of the condition of the qtand-pipe before the accident; that 
every time he talked to Mr. Gold he spoke to him about the stand- 
pipe; tha t  he told him he did not like it because i t  would give him 
trouble; that they were too weak for the pressure. The witness fur- 
ther testified tha t  the trouble with the stand-pipe was that  i t  was 
leaking. H e  said that he worked the lever on this stand-pipe and 
t h a t  by working it slowly it ~ o u l d  let the water in gradually, and 
if you pulled the lever suddenly that  would cause the water to rush 
u p  suddenly. This witness further testified that the stand-pipe was 
all right before plaintiff was injured; that  i t  n7as in good working 
order, and there was nothing about it tha t  was broken; tha t  he in- 
spected it on the fourth of the month before thc accident and put 
i t  in good condition; that after the acrident he could find no defect 
except such as was caused by the spout flying up;  that the tank is 
70 feet high a t  Sanford. 

At the conclusion of the evidence plaintiff admitted that he wab 
employed in interstate commerce a t  the time of his injury, and over 
defendants' objection, was permitted to amend his complaint so as 
to allege tha t  defendants were engaged in interstate commerce, and 
that  he was employed in such commerce. 

The judge charged the jury, among other things, as follows: "I 
instruct you that  if you find by the greater weight of the evidence 
in this case tha t  this plaintiff, in the performance of his duty, after 
the engine had been placed opposite the water tank, took down the 
spout and placed the mouth of it in the tender in order tha t  the 
water might flow, and further find that the usual and customary 
way was to pull the lever, and then find, gentlemen of the jury, that 
the plaintiff leaned his weight upon the $pout in order to hold it in 
position, and j7ou further find that when the water did come that it 
came in such a rush and force as to throw the young man in the 
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air, and further find that the violence with which the water came 
was due to  some defect in the appai-atus, or was due to 

(295) carelessness on the part of the defendant, and if you find 
that  such negligence was the direct and proximate cause of 

the injury, you will answer both of the two issues 'Yes.' " 
The jury returned a verdict in favor of plaintiff on all the issues, 

and fixed the damages a t  $40,000. 
Judgment thereon, and defendant appealed, assigning errors. 

Arnzistead Jones (e: Son and Dozigloss & Douglass for plaintiff.  
Murray Allen for defendants. 

WALKER, J., after stating the case: The plaintiff alleged several 
acts of negligence in respect to the condition of the water tank a t  
the time of the accident, and, of course, he is restricted to  those 
specified. If he desired to show others, the proper way was to ask 
the court for an amendment, giving the defendants reasonable op- 
portunity to amend their answer and prepare to meet the new phasc 
of the case. Being thus confined to his own statement of the particular 
acts of negligence, i t  was error for the court to inftruct the jury as 
appears in the above excerpt from the charge. 

But  there is a still more fat,al defect in this instruction. The 
judge was attempting to state the law on this branch of the case, 
and there is nothing better settled than the r u k  that he must state 
it  correctly, for any inaterial omission is an affirmative error. A de- 
fect in apparatus is not sufficient of itself to charge the defendant 
with liability for negligence, unless the defect was either known t o  
it  or had existed so long that the law will impute such knowledge, 
when the defect could have been discovered hy a reasonable in- 
spection of the machinery and implements, tvh~ch should be made 
by the master a t  proper intervals to secure safety in their use by 
his servants. This element of liability mas entirely omittec! from 
this instruction, and not even a reference matic to it. The cases 
have thoroughly established this principle in the law of negligence. 
The following cases will show that this is so: Hudson v. R. R., 104 
N.C. 491; Railway v. Rnrwtt ,  166 1T.S. 617; Patton v. Rai lvay ,  179 
U.S. 658; Railroad v. McDade, 135 U.S. 554; Blevins zl. Cotton 
Mills, 150 N.C. 493; Labatt on Master and Servant, see. 119 et seq.  
.4nd to these cases we add a recent one (which was carried from this 
Court by writ of error to the Supreme Court of the United States), 
in which this same doctrine is discussed, and fc~rmulated according 
to the view of it  as above stated. 8. A. L. Rwy. Co. v. Horton, 233 
C.S. 492 (58 L. Ed., p, 1062), and especially the same rase, on 
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second appeal, 239 U.S. 595 (60 L. Ed., p. 458), where a water gauge 
was alleged to be defective and exploded. In  the Hudson case, 104 
N.C. 491, we held tha t  "The burden is upon the servant who sues 
his master for damages, resulting from the use of defective 
machinery furnished by the latter, to establish prima facie (296) 
(1) that  the machinery was defective; (2) tha t  the defects 

were the proximate cause of the injuries; and (3) that  the master 
had knowledge of them, or might, by the proper exercise of care and 
diligence, have acquired such knowledge." Now, in thjq case, when 
the testimony is closely and carefully examined, i t  will be found that  
i t  is both ways as to this point. There is perhaps some evidence from 
which the jury might fairly and rcaqonably infer that if the tank or 
the  pipe leading to i t  was defective, or that  there was air in the 
latter which should have becn expelled before using it, the defend- 
an t  either knew i t  or should have known i t  by the exercise of ordi- 
nary care, and there also is testimony to the contrary, and some 
tending to show that the tank was put in good condition by repairs 
to i t  before the accident. and was in such condition just before the 
explosion took place. In  view of this conflict of testimony, the case 
should have been submitted to the jury with proper instructions as 
t o  the law. A carrier is not liable for every accident tha t  may occur 
and injure one of its employees, but, by the very terms of the Fed- 
eral Employers' Liability Act, only for those "due to its negligence." 
Federal Employers' Liability Act, by Richie (2 ed.) ,  page 122, sec. 
53, and cases in notes. Extended comment is not required to further 
demonstrate the correctness of this rule as to the dutieq of the 
master to his servant, with respect to machinery and implements 
furnishcd to him by the latter. nor the citation of other authorities, 
though there are very many decisions of this and other State courts, 
and of the highest Federal courts, that might be added to those tve 
have cited above. We will, though. refer especially to Texas & Pat. 
R. R. Co. v. Barret t ,  166 U.8. 617 (41 L. Ed. 1136), in this connec- 
tion. 

There is also another exception to which we should advert, as it 
may be repeated unless attention is directed to it. The court in- 
structed the jury "that, under the lam, it was the duty of the de- 
fendant to furnish to the plaintiff, while in its employment, a safe 
place to do his work and reasonably safe inlplements with which to 
do the work required of him." Hi< Honor corrected this charge af- 
terwards by instructing the jury that he should have told them that 
the defendant was required to f u r n i ~ h  only "a reasonably safe place 
for the servant to do his work," but left it otherwise intact. It is not 
the absolute duty of the master to furnish eren a reasonably safe 
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place for the servant to do his work, but the true and correct rule 
is that he must use ordinary care to provide for him such a place. 
Choctaw 0, & G. R. C. v. McDade, 191 U.S. 6 % ;  Garner v. R. R., 
150 U.S. 359; Washington (e: G. R. Co. v. Mcllade, 135 U.S. 570; 
B. & 0. R. R. v. Baugh, 149 U.S. 368. See, also, Powell v. Anderson 

S. & T. P .  Co., 256 Pa. St. 618, and Kryner v. Gold Min- 
(297) ing Co., 184 Fed. 43. Justice Brewer said in Patton u. 

Texas & Pac. R. R. Co., 179 U.S. 658 (45 L. Ed. 361) : "It 
is also true that  there is no guaranty by the employer that  place 
and machinery shall be absolutely safe, Hough zt. Texas & P. R. R. 
Co., 100 U.S. 213, 218 (25 L. Ed. 612, 615) ; Baltimore & 0. R. R. 
Co. v. Baugh, 149 US .  368, 386 (37 L. Ed. 772, 780) ; 13 Sup. Ct. 
Rep. 914; Baltimore & P .  R. R. Co. v. ~Mackey, 137 U.S. 72, 87 (39 
L. Ed. 624, 630) ; 15 Sup. Ct. Rep. 491; Texas & 1'. R. R. Co. v. iirch- 
ibald, 170 U.S. 665, 669 (42 L. Ed. 1188, 1190) ; 18 Sup. Ct. Rep. 
777. He  is bound to take reasonable care and make reasonable effort; 
and the greater the risk which attends the work to be done and the 
machinery to be used, the more imperative is the obligation resting 
upon him. Reasonable care becomes, then, a demand of higher su- 
premacy; and yet, in all cases i t  is a question of the reasonableness 
of the care; reasonableness depending upon the danger attending the 
place or the machinery. The rule in respect to machinery. which is 
the same as that  in respect to  place, was accurrztely stated by Mr. 
Justice Lamar, for this Court, in Washington & (7. R. R. Co. v. Mc- 
Dade, 135 U.S. 554, ,570, 34 L. Ed. 235, 241, 10 Sup. Ct. Rep. 1044. 
Justice Lamar's statement of the law in this r e s ~ e c t  in 135 US .  554, 
referred to by Justice Brewer, is a strong and very lucid exposition 
of the subject, but i t  is not necessary that  we ~lhould insert it ver- 
batim here, as i t  can easily be found in the volume where it  is re- 
ported, and it  is substantially covered by Justice Brewer's own ver- 
sion of the principle, as stated above. I t  also will be found stated 
by us in Marks v. Cotton Mill, 135 N.C. 287, and the same case, 
138 K.C. 401, where it  was held: I n  all questions of negligence the 
standard by which to measure the liability of ihe employer to the 
employee, is that  followed by the ideally prudcnt man. What was 
held in the first of the two cited cases (135 N.C. 290) is directly in 
point here, that  "The employer does not yunraniee the safety of his 
enlployees. He  is not bound to furnish them an s bsolutely safe place 
to work in, but is required simply to use reasonable care and pru- 
dence in providing such a place. He is not bound to furnish the 
best known machinery, implements and appliances, but only such 
as are reasonably fit and safe and are in general use. He meets the 
requirements of the law if, in the selection of machinery and appli- 
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ances, he uses that  degree of care which a man of ordinary prudence 
would use, having regard to  his own safety, if he were supplying 
them for his own personal use. It is culpable negligence which makes 
the employer liable, not a mere error of judgment. We believe this is 
substantially the rule which has been recognized as the correct one 
and recommended for our guide in all such cases. It measures ac- 
curately the duty of the employer and fixes the limit of his 
responsibility to  his employees. Harley v. B. C. M. Co., (298) 
142 E.Y. 31. This Court has said that  all machinery is to 
some extent dangerous, but the fact that  i t  is dangerous does not of 
itself make the owner liable in damages. It is the negligence of the 
employer in not providing for his employees reasonably safe ma- 
chinery and a reasonably safe place in which to work that  renders 
him liable for any resulting injury to them." That  case was cited 
and the principle i t  states approved by the Court in Pressly v. Yarn 
Mills, 138 N.C. 413, and has been cited and approved in numerous 
subsequent cases. 

There are other exceptions worthy of consideration if the result 
depended in any way upon them, but i t  does not, and we will not 
prolong this opinion in order to foreclose them. 

The action should be dismissed as to the Seaboard Air Line Rail- 
way Company, as the Supreme Court of the United States has re- 
cently decided that  there is no liability as: to it. Mo. Pnc. R. R. Co. 
v. Ault, Adv. Opinions of that Court. p. 647. No. 16, 1 July, 1921. 
The plaintiff may continue, though, to prosecute the action against 
the Director General, under our present procedure, as will appear 
from C.S., sec. 602, where it is provided specially that a several 
judgment may be entered. This is discussed fully in the dissenting 
opinion of the writer in Kimbrough v. A.  C. L. Ry. Co. and Director 
General, ante, 234, the Court being unanimous on this point. Ref- 
erence is made to that  opinion to avoid repetition. 

There was error, in the respects indicated, because of which an- 
other jury must be called. 

New trial. 

Cited:  Rierson v. Iron Co., 384 N.C. 367; Hughes v. Luther, 
189 N.C. 841; Bradford v. English, 190 N.C. 745; Lindsey u. Lwrrdwr 
Co., 190 N.C. 845; Murray v. R.  R., 218 N.C. 399; Alintz v. R. R., 
233 N.C. 612. 
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TRVSTEES OF ELOS COLLEGE v. ELOS BANKING AND TRUST 
COMPANY. 

(Filed 26 October. 1931.) 

1. Banks a n d  Banking-Valuables Deposited f o r  Safe K e e p i n g 4 o n s i d -  
eration-Itailment fo r  Hire-Negligence-RuIc of t h e  Prudent  Man. 

A banking institution which lrecps stoclrs, bonds, and other such valu- 
ables for its patrons, receives rompc>nsation therefor in the advantage it  
obtains in attracting and retaining the business of its patrons, and its lin- 
bility for such deposits for safe kceping is not thst of a gratuitous bailee, 
responsible only for its gross negligence, but its liability is governed by 
the rule of the prudent man in the care of papers of quch character de- 
posited with him for hire, or commensurate with the value of the property 
under the particular circumstances. 

2. Banks and Banking-Valuables Deposited f o r  Safe Keeping-Scope of 
Business. 

An important part of the business of a bank, mhether private or incor- 
porated, consists of acting as the agtxnt or bailee of its customers for the 
Safe keeping of their valuable papers, and services of this character are 
not outside of the scope of the authority of snch .nstitutions. 

3. S a m e a r e  Required-Negligence. 
The care required of the bank receiving its custrmers' bonds or valuable 

papers for safe keeping, under the rule of the prudent man, is not meas- 
ured alone by that care it may have taken with its own property of like 
value. when not in lieeping with the care required' under the rule of thc 
prudent man in receiving for safe keeping the valuable papers of another 
for a consideration. 

4. Bailment-Retnrn of Property-Liability - Evidence - Pr ima Facie 
Case--Negligence. 

Where property has been shown to have been delivered to a bailee for 
hire, and is not or cannot be returned by him, according to the terms of 
the bailment, i t  makes out a prinza f w i e  case for the bailor in his action 
for  damages, which would justify a verdict in his favor. 

6. Controversy Without Action-Case Agreed-Facts-Evidence-Ques- 
t ions f o r  Jury.  

In an action against a bank to recover the oaluc~ of certain bonds that 
were stolen while placcd with it by n customer fcr safe keeping, a case 
agreed mnst contain all the essential facts, and present only the naked 
questions of Inw for the decision of the court, and not alone the evidence 
from which the facts may be inferred: and the fa17t of defendant's negli- 
gence, or its absence, being the controlling question, which neither party 
could agree upon without the risk of an adverse decision, it should be de- 
termined either by a jury or upon a reference. 

6. S a m e A p p e a l  and  Error-Case Remanded. 
Where the character of the evidence stated in the case agreed, sub- 

mitted ~vithout action under the statute, is surh thai the parties could no1 
agree upon the facts upon which the principles of lam must necessarily 
be determined, and the case presented requires the findings of facts upoil 



N.C.] FALL TERM, 1921. 319 

the evidence set out, the case will be remanded to be proceeded with :re- 
cording to law. 

CIARK, C.J., dissenting. 

APPEAL by plaintiff from Devin, J., 14 May,  1921, of 
ALAMANCE, a t  chambers. (299) 

This action was brought to  recover the value of certain 
bonds of the United States, known as Liberty Bonds, which were 
deposited with the defendant for the purpose of being exchanged for 
the new bonds to be issued in their stead under the Act of Congress. 
The exchange was effected by the defendant and the bonds received 
by i t  and deposited in its bank, which will hereinafter more fully 
appear. They were stolen by burglars. Hence this actior, 
for their loss. A more detailed account of the facts and in- (300) 
cidents of the case seems to be required. 

The following is a substantial statement of the facts, as they ap- 
pear in the record: 

Plaintiffs are the Trustees of Elon College, and the defendant is 
a corporation of Elon College, N. C., engaged in the business of 
banking and writing, as agent, contracts of insurance. On 15 March, 
1920, defendant received from plaintiffs $5,850 in United States Lib- 
erty Bonds (of which only 84,400 is here involved) belonging to 
plaintiffs, to be transmitted by defendant through the Federal Re- 
serve Bank a t  Richmond, to the United States Treasury Department 
a t  Washington, and converted into bonds of the permanent issue and 
returned to plaintiffs. Plaintiffs offered to pay any expenses inci- 
dent to the service, but the bank agreed to handle the transaction, 
as i t  was its custom, as a matter of accommodation; and further 
agreed to notify plaintiffs' agent, T ,  C. Amick, treasurer of the col- 
lege, upon the return of said bonds. Plaintiffs requested that  the 
shipment be protected by insurance, and the defendant procured 
such insurance upon the transmission of the honds from Elon Col- 
lege to Richmond. Of the bonds $4,400 were duly returned, arriving 
a t  the postoffice a t  Elon College on 24 RIarch. 1920, and on that  date 
were receipted for by defendant's cashier, and taken into defend- 
ant's safe, where they remained until stolen, as hereinsfter set out. 
On the night of 19 April, 1920, defendant's safe was blown open by 
persons unknown to the parties, and said $4,400 in honds, as well 
as other property, were stolen, and have not been recovered. It had 
been the custom of plaintiffs to keep their bonds and other valu- 
ables in a safe in the main building of the college, and not in de- 
fendant's safe. At  the time of the burglary the college bonds were 
deposited in the defendant's safe, where the bank kept its own Gov- 
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ernment bonds (which were also stolen), but not in the part thereof 
where the bank kept its cash and currency. That  by the terms of 
certain insurance policies carried by the defend~nt ,  the bank could 
recover 100 per cent of any loss from the monej chest (or burglar- 
proof compartment), but could recovw only 10 rler cent of any loss 
from other portions of the vault. 

T .  C. Amick, treasurer of the college, residos at Elon College, 
and is a teacher therein, and was a t  all times a director, vice-presi- 
dent, and local auditor of defendant bank; that on 2 April. 1920, he 
checked up the books of the bank, and found $5,800 in Liberty Bonds 
in there, but the books seen by him did not show that  any of the 
bonds belonged to plaintiffs. A certificate or affida.liit made by hmick, 
as auditor of the bank, showing that the bank had $5,800 Liberty 
Bonds in the vault on 2 April, 1920, was later used by the bank to 

induce the insurance con~panies to include the $4,400 of 
(301) college bonds in the total appraisal of loss sustained by the 

burglary, a copy of which affidavit is set out in the record. 
At  the time of the burglary the defendant carried two policies of 
burglary insurance; and in proof of the claim for loss under said 
policies the converted bonds belonging to plaintiffs, amounting to 
$4,400, were listed by the defendnnt as property, or money, for 
which the defendant was liable, and defendant has received and 
now has 10 per cent of the said sum, or $440 which it  thus received 
from the insurance companies. If said bonds had been in the bur- 
glar-proof compartment where defendant kept i t~i  money, the bonds 
would not have been stolen, or, if stolen, the defendant would have 
received the full value of the same, or $4,400. 

The defendant has tendered the sum of $440 to plaintiffs in full 
of plaintiffs' claim against it, but the offer has been declined. De- 
fendant still tenders and offers to pay plaintiff said sum of $440. 

The case was heard on facts agreed, submitting the controversy 
without action to the judgment of the court. 

The court gave judgment for the defendnnt and plaintiff ap- 
pealed. 

D. R. Fonville, and Brooks, Hines & Smith for plaintiffs. 
E. S. W. Dameron for defendant. 

WALKER, J., after stating the substantial facts: The plaintiffs' 
counsel contended that, in the consideration of the questions pre- 
sented herein, certain material facts, which they contend have been 
admitted, should be kept in mind and control our decision. We will 
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state, a s  briefly as possible, the grounds upon which these conten- 
tions are laid, in discussing the prominent features of the case. 

The bank solicited the business, and by reason of the bank's 
offer the plaintiffs did forego other safe and convenient methods of 
transmitting the bonds. The bank held i t s ~ l f  out as having safe 
means of preserving the bonds, plaintiffs asked for insurance that  
would protect them, offered to pay any expense incident thereto, 
and defendant is an insurance agent. The bank being in the insur- 
ance business, was in a position to know just how fully i t  was pro- 
tected, and but for its negligence in acquainting itself with the t e r m  
of its own insurance policies might have been, and doubtless would 
have been, fully protected, instead of being protected only to the 
extent of 10 per cent. The bank agreed to notify plaintiffs upon re- 
turn of the bonds. It negligently failed for twenty-six days to do so. 
If i t  had done so the plaintiffs would have taken them from the 
bank and placed them in the safe of the college, "where i t  was the 
custom for the college to keep its bonds." The college safe was not 
robbed. The bank did not keep these bonds where it kept 
its money, and if i t  had, they would not have been stolen, (302) 
or, if they had been stolen, the bank would have recovered 
from the insurance company 100 per cent of such loss. The bank, a t  
the time of the loss, acknowledged its liability, and recovered $440 
insurance money by solemnly declaring its liability. I t  still has this 
money. I t  has never offered to return the money to the insurance 
company, but instead offers i t  to plaintiffs, and avers that  it is liable 
only to this extent. These are some of plaintiffs' contentions. 

I t  is thus well said, in an interesting note by the late Judge 
Freeman, to be found in 38 Amer. State Rep. 733: "A very im- 
portant part  of the business of every bank, whether private or in- 
corporated, consists of acting as agent or bailee for its customers." 
It was a t  one time held by some courts that  such services were out- 
side the scope of authority of banking institutions, but all doubt 
about their property has been removed by such well considered 
opinions as First ATational Rank of Carlisle v. Graham, 100 US.  
699, and Third National Bank v. Boyd, 44 Md. 47. 

While i t  is a general rule that an accommodation bailee is liable 
only for gross negligence, the courts in nearly all recent cases have 
held that a stricter degree of care is required of banking institu- 
tions receiving articles of more than usual value, and holding them- 
selves out as  having special facilities for their transmission and safe 
keeping. I n  fact, they are not accommodation bailees, for "while a 
bank may not receive any direct compensation for its service, i t  
obtains advantages therefrom in attracting and retaining clients." 
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Note, Isham v. Post, 39 A.S.R. 781. I n  the case of Levy v.  Pilce, 25 
La. Ann. 630, the Court, discussing a case somc~what similar to this, 
substantially said: "Their object was doubtless to increase their de- 
posits, and, of course, enhance their profits; and to accomplish i t  
they held themselves out to the business community as prepared to 
take care of their valuable boxes. The taking care of their boxes 
was a part of the business of the bank, by whi2h they doubtless in- 
duced cash deposits and made considerable profit. We, therefore, do 
not regard the deposit in question as only a gratuitous one. Some- 
thing more than no gross negligence or fraud was expected from the 
defendants. They were bound to exercise such diligence as prudent 
bankers would exercise in taking care and preserving a thing of 
that  character deposited with them." Since banks hold themselves 
out as having unusually safe and convenient means of transmitting 
and keeping Liberty Bonds and other valuable securities, as well as 
money, and since such institutions at such small cost can obtain in- 
demnity that  will absolutely protect them, the courts have come to 
apply to them a measure of liability which has been invited by 

them, to wit, the rule of the ordinary prudent man in like 
(303) circumstances; or to be more specific, the care that a pru- 

dent and diligent banker would give his own property or 
securities of like value and importance. As has been said, the asser- 
tion that  banks are liable for gross negligence only is well calculated, 
if generally accepted as such, to thwart the only purpose for which 
such a deposit is ever made. Banks are instituted, and their builcl- 
ings constructed, for the delivery in, and safe keeping of. money and 
money securities; and these bonds were deposited in defendant's 
bank for greater security of the bonds, that  is, for safe keeping. 
Whitney v.  n'ational Bank, 55 Vt. 155; Isham v Potst, 38 -4.S.R. 780, 
and note. Schouler, in his recent work on Bailnlents and Carriers, 
sec. 35, after stating that  a gratuitous bailee is liable only for slight 
care and diligence, according to the circumstmces, and cannot be 
held for loss or injury, unless grossly negligen:, says: '(This state- 
ment of the rule, though strongly buttressed upon authority, fails a t  
this day of universal approval in our jurisprudence." The same au- 
thor says that what is negligence or gross neg1ig;ence depends largely 
upon the value of the property, and upon business usage, and the at- 
tendant facts. This Court, in Hanes v.  Shnpiro, 268 N.C. 28, treat- 
ing of this question, brings our State into line with the majority of 
jurisdictions, by saying: "Rut, in the last analysis, the care re- 
quired by law is that  of the man of ordinary prudence. This is the 
safest and best rule, and rids us of the technical and useless dis- 
tinctions in regard to the subject." And this case is quoted with ap- 
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proval in Perry v. R .  R. ,  171 N.C. 158. I t  is evident tha t  the  so- 
called distinctions between slight, ordinary and gross negligence over 
which courts have perhaps somewhat quibbled for a hundred years, 
can furnish no assistance. Maddock v. Riggs, 106 Kans. 108; 12 
A.L.R. 221. The care must be "commensurate care," having regard 
to the value of the property bailed and the particular circumstances 
of the case. Hanes v. Shapiro, supra. 

The Suprenle Court of the United States, in the case of Preston 
v. Prather, 137 U.S. 604, held that  banks, acting as bailees, with- 
out reward, in the care of sperial deposits, are bound to exer- 
cise such reasonable care as men of common prudence bestow upon 
the protection of their own property of a similar character. The 
theory that the bailee's care of his own property is a satisfactory 
test of his duty to a bailor has also been rejected. It, is now the law 
tha t  the bailee must take such care of his property as prudent and 
careful business men generally take of property of like value and 

gence importance. Any other rule would put a premium upon negli, 
and carelessness. The modern rule is well stated in Maddock v. 
Riggs, 106 Kan. 808, 12 ,4.L.R. 219, and is, in substance this, that  
while many respectable authorities may be found which 
regard such a showing as the true test in determining (304) 
whether there has been gross negligence, the better rule is 
tha t  taking such care of the property, or thing, as of one's own, re- 
pels a presumption of gross negligence, but this may be overcome 
and liability fastened upon the bailee, nevertheless, by showing the 
failure to exercise the care that  under all the circumstances was re- 
quired of him, because, manifestly, one may take risks with his own 
property, tha t  he has no right to take with another's, and because 
i t  is not a question of the care exercised by him as an individual 
merely. but as one of a class. I n  3 R.C.L. 102, i t  is well said tha t  a 
gratuitous bailee will not be permitted to absolve himself from all 
responsibility for the care of an article bailed, merely by proving 
tha t  he has been likewise grossly negligent with his own goods. See, 
also, 6 C.J. 1119, sec. 57 and 59. 

In  Boyden v. Bank ,  65 N.C. 19, is found an expression which is 
relied on by defendant, that  a bank "is bound only to keep a (spe- 
cial) deposit with the same care that  i t  keeps its own property of 
like description." Of course, the Court did not mean to make that  
bald statement, that  a bank can be negligent with its own property, 
and be excused from responsibility for that of another, because the 
latter was held by i t  as bailee and dealt with in t,he same manner 
as was its own. In  the old case of Doorman v. Jenkins (1834), the 
plaintiff proved the delivery of the money to the defendant for the 
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purpose of taking up a bill. The defendant uvs the proprietor of a 
coffee house, and the account he gave of the loss was that he un- 
fortunately placed the money in a cash box mhich was kept in the 
taproom, and that  the cash box with the plaintiff's money in it, and 
also a larger sum belonging to the defendant was stolen from its 
place of deposit on a Sunday. Lord Chief Ju~ t i ce  Denman, a very 
eminent and learned jurist, said in his charg;e, i t  did not follow, 
from the defendant's having lost his own money, a t  the same time 
as the plaintiff's that  he had taken such care of the plaintiff's money 
as a reasonable and prudent man would ordinarily take of his own. 
The case is reported in 2 Ad. & El. 256 (111 Eng. Reprint 99),  where 
the action of the court in leaving the question, whether there had 
been culpable negligence, to the jury, was approved. See, also, Coggs 
v. Bernard, 2 Ld. Raym. 909 (92 Eng. Reprint 107), 1 Smith, Lead. 
Cas. 199. 

We dealt with this question in Marks v. Cotton i l f i l ls ,  135 N.C. 
287, and Hanes v. Shapiro, supra. In the Marks' case we held that  
an employer in respect to machinery and app iances was not exon- 
erated from liability for an injury received by his employee, while 
using a machine or appliance, simply because he exercised that  de- 
gree of care which he would have used if hc, had been supplying 
them for his own use, but that  he must have lxen as ca~eful  of his 

employee as a man of ordinary prudence mould have been 
(305) if he was himself exposed to injury, m d  having regard for 

his own safety. The principle, as to negligence, is prar- 
tically the same in both of the classes. 

Reverting to the agreed facts in the case :it bar, plaintiffs con- 
tend that  the defendant has admitted five important things: 

(1) It received the bonds as bailee, and is unable to return 
them. 

(2) It was directed to insure the bonds, but carried only 10 per 
cent insurance on them. 

(3) It failed for a period of twenty-six days, contrary to ex- 
press agreement, to notify plaintiffs that the bonds had been re- 
turned. 

(4) It failed to keep the bonds in the burglar-proof compart- 
ment of its safe, where there was 100 per cent safety and 100 per 
cent insurance. 

(5) It virtually admitted to its insurance company that i t  was 
liable for the loss, and has received as insurance money, and re- 
tains, 10 per cent of the amount of the loss. 

As to the first proposition, i t  seems to be well settled law in this 
jurisdiction, and generally, that  when it is shcwn that  the property 
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in question has been delivered to the bailee, and is not returned, or 
cannot be returned, there is a prima facie case made for the bailor 
which is sufficient to carry the case to the jury and to authorize a 
verdict for him. 3 R.C.L. 150-151; Hanes v. Shapiro, supra; Sprinklc 
v .  Brimm, 144 N.C. 401. 

There is some reference in the briefs, and also in the argument 
before us, to the question of insurance, tha t  is, as to the duty of the 
defendant to have kept the bonds insured to their full value in com- 
pliance with a request to tha t  effcct made by the plaintiffs, but vie 
need not enter a t  large upon the consideration of this question, as 
we will briefly refer to i t  Inter in our conclusion as to the present 
disposition of the case; and in the same category must be p!aced the 
reference to the notice by defendant to plaintiffs of the arrival of 
the  new bonds, i t  being contended as to tllat feature of this case that  
the doctrine of Martin v. Cdbertson, 64 N.C. 328, applies. where i t  
is held by the Court: ('Where there is any material departure from 
the terms of the bailment, the bailee becomes a wrongdoer, and is 
liable for any injury which results from the departure, without re- 
gard to the question of negligencc." And in this connection they also 
rely on 6 Corpus Juris, 1110 and 1111, as stating the rule of the most 
recent authorities, vie.: Where thrre is an expreqs and valid contract 
the terms thereof control, since both bailor and the bailee are en- 
titled to impose on each other any terms they respectively may 
choose, and their express agreement will prevail against general 
principles of law applicable in the absence of such an agreement. 
The bailee is liable for loss resulting from breach of hi< contract to 
keep the property in a particular manner, or to return i t  a t  
a particular time, or other special stipulation in regard to (306) 
the property, without regard to whether he has been other- 
wise negligent. They refer also to Carl1 v. Goldberg, 110 K.Y.S. 318; 
Cochran v. Walker, 49 S.W. 403; ,Sprinkk v. Rrimm, 144 N.C. 401. 

Plaintiffs contend further tha t  the defendant kept the bonds i n  
the wrong place - an unsafe place - while i t  kept its own money 
in the ('money chest." which proved to be a safe place for i t ,  but this 
matter also may be deferred for additional treatment in our conclu- 
sion, and also the contention that defendant has virtually admitted 
its liability by collecting the $440 from the insurance company upon 
its representation, expressed or implied, that it was, a t  least to that  
extent liable to the plaintiffs. 

We come now to the conclusion of the law upon all these matters 
and variety of contentions. 

The concise question necessarily i n ~ o l v e d  in this case is whether 
the defendant, as bailee of the bonds, has exercised that care which 
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the law requires of it, in the custody and preservation of them, and 
whether i t  gave the notice of their arriral  a t  it? banking house, and 
in other respects complied with the contract of bailment. We find 
ourselves unable to determine these questions rind to decide fairly 
and correctly as to  the rights of the one party. or the liability of the 
other, upon the case agreed as me find it to be in the  record. Whether 
there has been negligence in tlie performance clf any legal duty is 
generally a composite question of fact and law, and is in this case, 
as in nearly all others, one for the jury to decide under proper in- 
structions from the court. The admissions of the parties, a s  stated 
in this case, are not so conclusive in their character, and not so con]- 
prehensive as to present the naked question of law, whether the de- 
fendant has broken the contract of bailment and the plaintiffs have 
been thereby proximately injured. We can well conceive of other 
elements or facts and circumstances additional to those stated in 
the case, which may well enter into the proper ~~olut ion of this cen- 
tral  and controlling question. The defendant does not expressly or 
impliedly admit its negligence, but denies it strenuously and com- 
versely. The plaintiffs do not expressly or inpliedly admit tha t  
there was no negligence. Neither could safely make such an admis- 
sion. It would end the case against i t  (the bank or the college) 
should either be so indiscreet as to make the admission. Negligence 
is prei;minently a question for a jury, with proper advice from the 
court as to the law, to pass upon, as the existence or nonexistence 
of i t  in the particular case depends upon the srecial facts and cir- 
cumstances - and all of them. 

We do not assert that tlie facts and circumstances can- 
(307) not be so stated as to deterniine the rights and liabilities 

of the respective parties, but they are not ap t  to be, a s  it 
might require too grave and serious an admission, if not a fa ta l  o m ,  
on the part  of one or the other of the litigant:,. Sufficient i t  is to  
state that  such a case is not presented here. The parties have sr- 
lected the wrong method of presenting the t r w  question involved 
in the case, or, to state it another way, they have not stated ex- 
haustively all the facts and circumstances essential to a decision of 
the pivotal issue, whether there has been negligence. 

We hold, though, tha t  there is evidence of a consideration for 
the bailment, and if the latter is found by the jury to exist, th r  
measure of care which the law requires to be exercised by the banl; 
would be that  of an ordinarily pr~ident person in like circumstances, 
and not merely slight care, and its responsibility would consequently 
arise without the presence of gross nclgligence. 

The facts recited by us in this opinion, and partially repeated 
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elsewhere, are evidence of negligence indisputably, but only eviden- 
tiary in character, as the ultimate fact of negligence is not stated 
in the case, and whether the notice was given, or ~f given. whether 
the plaintiffs would have removed the deposit before the theft arc 
also, and a t  least, but matters of fact, as iz the question whether 
the plaintiff had actual knowlcdge that the bonds had come (Bank 
v. Burgwyn, 110 N.C. 267) and were in the bank for them, or their 
order, thereby dispensing with notice. Wc do not decide such ques- 
tions, but only questions of law. A case agreed must state all the 
facts necessary to a decision. which this case does not do. In  this, if 
not in other respects, the agreed case lacks completeness. This must 
be so, unless whether there is negligence, is not a mixed one of law 
and fact. 

For  the reasons given, the case is remanded, with directions to 
submit i t  to a jury to find as to the question of negligence, upon all 
the evidence, unless the parties agree to a reference for that  purpose, 
or unless they can, and will, amend their case so as to present the 
bare question of law, which they nre not likely to do 

Error, and remanded with instructions. 

CLARK, C.J., dissenting, is of the opinion that the facts are suffi- 
ciently set forth in the case agreed and that  judginent should be 
entered thereon in favor of the plaintiff. The hank solicited thc. 
business, and by reason of its representations the plaintiff did forego 
other safe and convenient rnethodq of transmitting the bonds. Thc 
bank held itself out as having safe means of preqerving the bonds. 
The plaintiff asked for insurance that would protect i t ,  and offered 
to pay any expenses incident thereto. The defendant bank 
was in the insurance busineqs. and hut for its negligence (308) 
in acquainting itself with the ternlr of its own insurance 
policies, would have been fully p ro t~c ted ,  instead of being protected 
only to the extent of 10 per cent. The bank agreed to notify the 
plaintiff upon return of the bonds, but negligently failed for tmenty- 
six days to do so. If it had been given notice as it should have done, 
the plaintiff would have taken the bonds from the bank and hnvc 
placed them in the safe of the college "where it was the custom fo: 
the college to keep its bonds." Thc college safe was not robbed. The 
bank did not keep these bonds where it kept its own money, and if 
it had, they would not have been stolen, or if they had heen stolen, 
the bank would have recovered from the insurance company 100 
per cent of such loss. The bank, a t  the time of the loss. acknowledged 
its liability, and recovered $440 insurance money by admitting its 
liability. 
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Upon these facts which the defendant has admitted, it would 
seem clear tha t  there was no negligence on the part of the plaintifi, 
and tha t  there was negligence on the part of the defendant bank 
against whom judgment should be rendered upon the case agreed. 

Cited: Morgan v .  Bank,  190 N.C. 212; Hood, Comr. v. Bd. of 
Fin. Control, 203 N.C. 123; Oil Co. v .  Iron Works ,  211 N.C. 672; 
Troxler v .  Bevill, 215 N.C. 644: Falls v .  Goforth, 216 K.C. 503; 
Buffale  v. Barnes, 226 N.C. 323; Ins. Assoc. v .  Parker, 234 3 .C .  23; 
Vincent v. Woody,  238 N.C. 120; Ins. Co. 11. M?tor,c, Inc., 240 N.C. 
185; Credit Asso. v. Whedbee, 251 N.C. 30; Neu, Bern v. White,  251 
N.C. 68. 

R. H. WRIGHT v. IREDELL !PELEPHONE COMPANY. 

(Filed 2 Sorember,  1921.) 

Corporations-Certificates-Transfer of Shares-Limitation of Powers- 
Approval of Directors-Trusts-Telephones-Competitive Service. 

Where a local telephone exchange has been organized for the purpose 
of excluding its control by trusts or combinations, or corporations hostile 
to  its interests, under a certificate of incorporation obtained from the 
Secretary of State requiring any transfer of its stock to be favorably 
passed npon by its board of directors, and t h ~  ccrtificates of stock con- 
tain this prorision, the action of the directors declining to ha re  the shares 
paid for by the applicant transferred to him on the boolts of the conipanp 
and thus precludiug hiu voting as  n shareholder, passed in good faith,  is 
rnlid, there being nothing therein against public policy, or other pro- 
visions of the l aw;  and notwithstanding his averments t ha t  he was not 
interested in companie5 hostile to this one. or th:d he has no improper 
motire therein. 

APPEAL by plaintiff from Horton, J., a t  chaiubers, 6 May,  1921, 
from DURHAM. 

Civil action for writ of mandanzzis to require the defendant to 
transfer and issue to the plaintiff certain certificttes of its corporate 
stock. The facts are fully set out in the judgrrent of the Superior 
Court: 

"This cause was regularly ins t i tu td  in the Superior 
(309) Court of Durham County by issuance of summons on 26 

May,  1920, complaint and answer wers duly filed, and i t  
was agreed by the parties that  the court shoulcl find the  facts and 
enter judgment in accordance with such finding of facts, and after 
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hearing the pleadings and the testimony offered a t  the trial, the 
court finds the following facts: 

"1. This is a proceeding by rnn?danzels to compel the defendant 
to transfer to the plaintiff 116 shares of common capital stock of the 
defendant. 

"2. That  prior to the year 1906 the citizens of the city of States- 
ville and county of Iredell, North Carolina, enjoyed the benefit of a 
locally owned, independent, telephone system; that the Bell Tele- 
phone Company had repeatedly made application to the board cf 
aldermen of said city for a franchise to establish its system in said 
community, and the said board of aldermen had from time to time 
refused to  grant said franchise; tha t  on the day of 9 

1906, the Bell Telephone Company, without notice to the board of 
aldermen or to the citizens of Statesville, bought out the independent 
system and undertook to control and monopolize the telephone busi- 
ness in Statesville, and thereafter charged rates greatly in excess 
of the rates formerly charged by the independent company for said 
service. 

"3. That  after the purchase of the local system by the Bcll 
Telephone Company, the citizens of said community, in order to 
free themselves from what they believed to be a monopoly, and 
for the purpose of establishing and n~aintaining a local independent 
telephone system, organized the Iredell Telephone Company, the 
defendant in this case, and thereupon procured a certificate of in- 
corporation under the general laws of the State on 22 hugust,  1906, 
said certificate of incorporation containing the provisions herein- 
af ter  set out: Tha t  said certificate of incorporation was approved 
by the stockholders of the defendant and was inmediately recorded 
in the office of the clerk of the Superior Court of Iredell County, 
and under and by virtue of said certificate of incorporation the de- 
fendant since said time has and is now engaged in the telephone 
business in the city of Statesville, AT. C., under its said certificatch 
of incorporation; that  the certificate of incorporation of the defend- 
ant,  among other things, specifies the objects of the corporation as 
follows: 'To build, operate, maintain and own an independent tele- 
phone business in the city of Statesville, N. C.. and generally to carry 
on an independent telephone system in said city and eIsewhere.' 

"4. That  a t  the time of organizing  aid corporation the stock- 
holders, realizing tha t  unless the sale and transfer of its capital 
stock was safeguarded that  there would be a possibility of a majority 
of the stock of the corporation being bought up by persons 
not in harmony with the independent telephone business, (310) 
and that  the control of the corporation would pass directly 
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or  indirectly into the hands of unfriendly and antagonistic interests, 
and tha t  thereupon the stockholders, in order to safeguard their in- 
vestment, and to prevent the said corporation falling into the hands 
of persons or corporations antagonistic to the objects and purposes 
of an independent telephone company, procured the Secretary of 
State to grant the defendant a certificate of incorporation or char- 
ter, containing the following limitations upon the sale and transfer 
of its stock, to  wit: 

"'(Section Eleventh) Shares of stock in 1,his corporation shall 
not be transferred or sold until said sale or transfer shall have been 
reported to the directors and approved by them.' 

" 5 .  T h a t  to further safeguard the sale of ils stock, as well as to 
give notice to  parties who might attempt to purchase the same of 
the limitations contained in the rharter and the terms upon which 
said stock was issued, accepted and held by the stockholders, the de- 
fendant caused its certificate of stock to be written in the following 
words and figures, to  wit: 

'Certificate of Comn~on Stock. 
Incorporated under the laws of the State of N. C. 

No. . . . . . . . . . . . . . . . .  IREDELL TEI~EPIJOSE COMPANY, Shares 
Statesville, N. C. 

This certifies tha t  is the owner of 
shares of Twenty-five Dollars ~ a c h  of the Capital Stock of Iredell 
Telephone Company, which cannot be sold or tranfferred until re- 
ported to, and approved by, the Board of Directors, and then trans- 
ferable only on the books of the corporation by the holder thereof 
in person or by attorney, upon surrender of this certificate properly 
endorsed. 

In  witness whereof, the said corporation has caused this cer- 
tificate to be signed by its duly authorized offiver and to be sealed 
with the seal of the corporation a t  State~ville,  'X. C. 

. . . .  This the . . . . .  day of . . . . . . . . . . . . . . . . . . . . . . . . . . . .  , A.1). 190 

, Sec. and Treas. , Pres.' 

"6. That  the stock desired by the plaintiff to be transferred to  
him on the books of the corporation in this action is in the identical 
language above set out. 

"7. T h a t  none of the owners of the stock now held by the plain- 
tiff have complied with the provisions of defendant's charter gov- 
erning sales and transfers of its stock, and have never complied with 
the provisions and limitations set out in the certificates of stock, and 
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that none of said owners ever applied to the directors of 
the defendant for approral of said sale to the plaintiff or (3111 
the transfer of any of said stock to the plaintiff. 

"8. That  the plaintiff has no financial interest in the Southern 
Bell Telephone Company, but that  plaintiff, 2 Mr. J lar t in ,  and two 
nephews of the plaintiff, ou7n the Interstate Teleplione and Tele- 
graph Company, of Durham, N. C. :  that a t  the time the plaintiff 
undertook to acquire shares of stock in the Iredell Telephone Corn- 
pany there was an agreement or understanding between the Inter- 
state Telephone and Telegraph Company, of Durham, and the 
Southern Bell Telephone Company, and the ..2mrrican Bell Tele- 
phone Coinpany could use the office of the Interstate Telephone and 
Telegraph Company, of Durham, N. C., for long distance, the In- 
terstate Telephone and Telegraph Company, of Durham, N. C., re- 
ceiving a commission on a11 outgoing long distance messages. The 
Interstate Telephone and Telegraph Company of Durham had un- 
der such agreement no right to build long-dii.tance lines to points 
where the Bell Telephone had long-distance lines. The Interstate 
Telephone and Telegraph Company was doing the local business in 
Durham, and the Southern Bell and American Bell n7ere doing the 
long-distance business. The Southern Be11 and the American Bell 
had no local line in Durham; that the plaintiff knew there was corn- 
petition between the Southcrn Bell Telephone Company and thc 
Iredell Telephone Company, a t  Statrsville. and the plaintiff and 
his associates bought out the Bell Company a t  Statesville, and that 
the Iredell Telephone Company has never paid any dividends on its 
stock, and tha t  the plaintiff had no knowledge of what rate, c wcrc 
charged by the Southern Be11 Telephonr Compnny in Ftatesville or 
anything about the controversy between the Iredcll Telephone Com- 
pany and the Southern Bell Telephone Coinpany in Statesville, N. 
C., other than tha t  there was competition between them. 

"9. Tha t  the plaintiff is in the possession of more than 116 
shares of the capital stock of the defendant, he having zittempted to 
purchase said shares of stock, and has paid a valuable consideration 
therefor, and never purchased any qtork in the Southern Bell Tele- 
phone Company; that the plaintiff has never been ahlc to get thp 
shares of stock in the defendant transferred to him on the books of 
the company, and has never been p~rrnittecl to vote in any of the 
meetings of the stockholdrrs of the defrndant. 

((10. Tha t  on the day of August, 1917, the plaintiff applied 
to the defendant's directors to have the dock  held by him transfer- 
red;  that  thereupon, in pursuance of power contained in the certifi- 
cate of incorporation and alqo written in the face of each share of 
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stock issued by the defendants, the sz,id directors met, and 
(312) after carefully considering the matter, acting in good faith, 

declined to approve the transfer of said stock to the plain- 
tiff, and declined to approve the sale or transfer of said stock to the 
plaintiff. The action of the board of directors was put in writing 
and was duly communicated to the plaintiff The answer of the 
board of directors mas as follows, to wit: 

(' 'This board, after duly considering the mlt ter ,  disapproved the 
sale of said stock to Mr. Wright, but apl~rovecl of the sale of stock 
by  said stockholders a t  the price offered to the agents of Mr. Wright, 
and have secured purchasers therefor who are local citizens and 
stockholders of the Iredell Company, and in sympathy with the in- 
dependent telephone business, and engaged in building up the Ire- 
dell Telephone Company as an independent telephone company, and 
are ready, upon delivery of $aid stock propuly mdorsed, to pay 
therefor in cash.' 

"On the foregoing findings of facts the cc~urt is of the opinion 
tha t  the plaintiff is not entitled to the relief prciyed, and it is ordered 
and adjudged by the court tha t  the writ of nzandamus be, and the 
same is hereby denied, and the plaintiff taxed with the costs. 

"J. LLOYD HORTON, Jzidge," etc. 
From the foregoing judgment the plaintiff excepted and appealed. 

W. D. Turner, Fuller, Reade & Fuller for plaintiff. 
Bryant, Brogden & Bryant and H. P. Glier for defendant. 

STACY, J. It appears from the facts found by his Honor and 
embodied in the judgment of the Superior Cclurt, that  prior to the 
year 1906, the people of Statesville and Iredell County enjoyed the 
benefits of a locally owned, independent, telephone system. The 
Southern Bell Telephone Company had repeatedly made application 
to the board of aldermen of the city of Statesidle for a franchise to 
establish its system in said community, but this request had been 
consistently denied. Whereupon, in 1906, thc Southern Bell Tele- 
phone Company, without notice to the board of aldermen or the 
citizens of Statesville, bought out the independent system and un- 
dertook to control and to monopolize the telerhone business a t  rates 
greatly in excess of those formerly charged in said locality. I n  order 
to rid the community of this situation, and for the purpose of estab- 
lishing and maintaining a local independent telephone system, the 
Iredell Telephone Company, defendant herein, was organized by a 
number of interested citizens who lived in the city of Statesville. 
For reasons which seemed compelling to the incorporators, and which 
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they deemed necessary to safeguard the interests of stockholders in 
the defendant company, there was embraced in the certifi- 
cate of incorporation the following llrnitation on thc sale (313) 
and transfer of stock: 

"Shares of stock in this corporation .hall not be transferred or 
sold until said sale or transfer shall ha1.e becn reported to the di- 
rectors and approved by them." 

The charter was duly approved and issued by the Secretary of 
State, accepted by the corporators, and the certificate of stock, is- 
sued to each stockholder, contained a statement on the face of said 
stock tha t  i t  could not "he sold or transferred until reported to, 
and approved by, the board of directors. ,md then only transfer- 
able on the books of the corporation by the holder thereof in per- 
son or by attorney," etc. 

The plaintiff, a resident of Durham, has in his possession 116 
shares of stock of the defendant corporation which in -4ugust, 1917, 
he demanded tha t  the directors transfer to him. The directors met, 
and after carefully considering plaintiff's demand, and scting in 
good faith, declined to approve the sale and transfer of said stock, 
and made the following order in reference thereto, which was com- 
municated to  the plaintiff: 

"This board, after duly considering the matter, disapproved the 
sale of said stock to Mr. Wright, hut approves of the sale of said 
stock hy said stockholder, a t  the price offered to the agents of Mr. 
Wright, and have secured purchasers therefor who are local citizens 
and stockholders of the Iredell Telephone Company and in sym- 
pathy with the independent busineqs and engaged in building up the 
Iredell Telephone Company as an independent telephone company, 
and are ready, upon delivery of wid stock, properly endorsed, to 
pay therefor in cash." 

The plaintiff contends tha t  the aforecaid restrictions and powers 
granted defendant in its charter, and qet out in its certificat,es of 
stock, are against public policy. and therefore void. On the other 
hand, the defendant contends that  .aid provisions are jud ,  proper 
and reasonable limitations on the sale and transfer of its stock, and 
that  the action of its directors, in refusing to t r a n ~ f e r  the 116 chareq 
to the plaintiff, but approving caid .ales a t  the price offered by hi. 
agents, and securing purchasers thercfor, who were in qymprtthy with 
the objects and purposes of the defendant, was within the rights 
granted to the defendant and did not, and does not, constitute anv 
unreasonable restraint upon the power of alienation. 

We have found no statute in the lams of this State forbidding rc- 
strictionc and limitations in the sale and transfer of stock in cor- 
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porations. And i t  would seem tha t  where the Legislature, in the ex- 
ercise of its constitutional grant, or reservation (Art. VII,  sec. 1, 

Const.), has authorized the Secretary of State to issue cer- 
(314) tificates of incorporation and approve the application for 

charters, the provisions of such charters, not inconsistent 
with the legislative policy and so approved ~y the Secretary of 
State have, a t  least the force and effect of a valid agreement and 
binding as between the stockholders who take with notice of such 
provisions. Dempster ilffg. Co. v. Downs, 126 Iowa 80; 3 Ainer. Cas. 
187, and note. As bearing somewhat upon this point see, also, White 
v. Kincaid, 149 N.C. 415. 

In  the case of Longyear v. Hardman, 219 Mass. 405, Rugg, C.,J., 
in an opinion of great force and clearness, states this position as fol- 
lows: 

"The absence of any definite h i t a t i o n  upon the power of the 
incorporators to  impose restrictions n ~ u s t  be taken to be a legislative 
determination tha t  considerable latitude was imended. No such re- 
strictions can be declared to be unlawful under these circumstances 
unless palpably unreasonable. A corporation bea:s some resemblance 
to a partnership. Plainly no new partner can be introduced into n 
partnership without the assent of all the partners. Said Chief Justice 
Holmes in Barrett v. King, 181 Mass. 476, a t  p. 479, when discussing 
a somewhat similar proposition: 'Stock in a corporation is not merely 
property. It also creates a personal relation analogous otherwise 
than technically to a partnership. . . . Ther.: seems to be no 
greater objection to retaining the right of choosing one's associates 
in a corporation than in a firm.' The motives for the retention of 
such right in a small business corporation, where substantial changes 
in ownership of stock well might be accompani~:d by a change of 
managing officers, are obvious. S~tbsclriptions of stock sufficient to 
organize the corporation with adequate capital might he difficult 
to obtain unless permanency of management were qecured in some 
way against possible changes arising from mutations in the owner.- 
ship of a bare majority of the dock. Elements of importance both 
to the subscribers of capital stock and to the executive officers might 
render some such restriction R valual~le security to the investment 
of money and to the p ~ r s o n a l  devotion of individuals in building 
up the business. The characteriqtic~ of asociated stockholders may 
be important. Harmony of purpose and of business methods and 
ideals among stockholders may be a significant element in success. 
The insertion of the restriction upon the right of transfer of the 
shares of stock in the agreement of association, the initial act in the 
organization of the company upon which depends all that comes af- 
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ter, is a limitation upon the corporation. I t  becomes a part  of its 
being and enters into each share of stock as a part  of its essence. The 
corporation comes into existence with this inherent qualifying rc- 
straint. It is agreed by all the original incorporators who in 
respect of determining the nature of the corporation speak (315) 
for future stockhold(w. I t  must bc approved by the com- 
missioner of corporations as representative of the commonwealth 
before the charter can issue. A copy of it is a public record in the 
office of the secretary of the commonwealth, where i t  may be read 
by all who contemplate becoming stockholders. . . . The owners 
of stock in a corporation thus organized cannot complain of such a 
congenital characteristic. Each stockholder takes his dock subject 
to this restraining condition. . . . That  thwe is nothing inherently 
unconscionable in such a limitation upon the right of transfer is 
manifest from the very broad power exercised by organizers of com- 
panies under the English acts and in sorne of our states." 

Mr. Thon~pson, in his work on Corporations (2  ed.),  vol. 4, sec. 
4135, states the general law as follows: 

"The rule is well settled that a proviqion in the charter or articles 
of incorporation tha t  no stockholder shall sell and transfer his stock, 
either without the consent of all other stockholders or that he will 
first offer it to the stockholders or to the corporation before <elling 
to other persons, is binding on persons who become owners of stock. 
These provisions, which really amount to agreements between stoclc- 
holders thenlsclves, are not invalid as aqainqt public policy, nor do 
they amount to an improper restraint of the powcr of alienation. 
There seems to be no objection to a corporation reserving to exist- 
ing members the right to choose their asqociates. Such a provision 
justifies the refusal of the corporation to transfer the stock." And 
this is supported by a number of authorities cited in the text. See, 
aIso, the following section 4136, and our own statutes, C.S. 1114, 
sub-sec. 7, and sec. 1128. 

Counsel for appellant have called our attention to the decisions 
of this Court rendered in Bridgers v. Bank, 152 N.C. 293, and S h e p  
pard v. Power Co., 150 N.C. 776, as tending to establish n con- 
trary doctrine, but we do not think these cases are in point. The 
questions there presented dealt with the validity of voting truqt 
agreements. 

Probably i t  should aIso be observed tha t  we are not now con- 
sidering a case where the restrictionq and limitations arc- contained 
only in a resolution or by-law of the corporation, and not in the 
provisions of its charter. 

I n  the case a t  bar the limitations under consideration are con- 
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tained in the defendant's charter, and they are also set out in its 
stock certificates. The corporation came into existence with this in- 
herent qualifying restraint as one of the rights and pourers which it 
might exercise. It was agreed to by all the original incorporators, 

and the same was approved by the Secretary of State. The 
(316) board of directors have acted in good faith, and we think 

the judgment of his Honor, holding that such was permis- 
sible under the defendant's right of organization, must be upheld, 
in the absence of any allegation or proof of mbitrary, oppressive 
or unreasonable conduct. 

Affirmed. 

CYNTHIA PRINGLE ET AI... V. VIKSTOS-SBLEM BUILDING ASD LOAN 
;ISSOCIATION ET AL. 

(Filed 2 Norember, 1921.) 

1. RIortgages-Deeds i n  Trust-Powers of Sale-R<hsitle-Statutes. 
A sale of land nnder the power in :I mortgage or deed of trust  is given 

the same status as  if made under a judgment or decree of court, by the 
proriqions of C.S. 29.71, requiring the sale to be 1;ept open for  ten days 
and a resale wdered by the clerk of the court it' within tha t  period a 
raised bid has been offered in compliance n-ith the statutory provisions. 

2. Same--Clerks of C o u r t J u r i s d i c t i o n .  
C.S. 2951, does not require that  all sales of land under mortgage or 

deed in truqt be rei~orted to the  clerk of the court, but only when a n  
advanced bid 115.; been niade and is properly s a fegua rd~d  or paid into the 
office of the clerk of the court. 

I7p(m the  ordrring by the clerk of the court of a r a a l e  of lands sold 
under the power contained in a mortgage or deed of trust. C.S. 2951, the  
originnl sale. under thc power, becon~es a nnllity, and tha t  part  of the  
instr~niient p ro~ id ing  a certain Per cent a s  seiliig cominission to the  
nlortgaqec~ or trustee is inoperative: and in lieu thereof he is entitled 
only to the corts and expenses of t h ~  sale and such sun1 to con~pensate 
him for his .?erricc.s actually rendered a s  may be approTed by the clerl;, 
subject to r e ~ i e w  on appeal, or by the court c7ire1.t nhe re  a restraining 
order has issued. 

4. Mortgages-Deeds of Trust-Sales-Commissions. 
Where lands ha re  been sold under a mortgage or deed of trust, semble, 

the per cent stated therein a s  comn~issions is allowable in conformity ~ ~ i t l l  
the spirit of ollr ~ t a t n t ? .  only on the alllonnt of money collected and paid 
over on the indebteclnc~ss~ and not upon the p i c .  the land ]nay ha re  
brought a t  the sale. C.S. 2951. 
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APPEAL by Watson, trustee, from Webb, J., a t  May Term, 1921, 
of FORSYTH. 

On 18 January, 1919, the plaintiffs executed to  Watson, trustee 
for Winston-Salem Building and Loan Association, a deed of trust 
to secure $800. This debt not being paid a t  maturity, upon the re- 
quest of the beneficiary the trustee advertised the prop- 
erty for sale, and on 9 May. 1921, sold it for $3,000. Pur- (317) 
suant to C.S. 2591, an advance bid being filed with the 
clerk, on 12 May he ordered a resale, which was advertised to take 
place 4 June, 1921. After the resale was ordered. on 3 June, 1921, 
the plaintiffs tendered to Watson, trustee, the amount due on the 
note and the cost of advertising the two sales, amounting to $735.10, 
but declined to pay the trustee a cornmission of $150, which he de- 
manded as 5 per cent upon the $3,000 bid, and on the same day paid 
into the office of the clerk of the Superior Court said sum of $735.10, 
and upon a summons issued procured a temporary restraining order 
against a resale, which was later continued to the final hearing by 
Webb, J., who also refused the prayer of the defendant Watson to 
dismiss the action, and he appealed. 

Jones & Clement for p1ainti.f~. 
Manly, Hendren & Wombla for defendants. 

CLARK, C.J. Ch. 146, Laws 1915, and amendments, now C.S. 
2591, was intended for the protection of mortgagors where sales are 
made under a power of sale without a decree of foreclosure by the 
court. I n  the latter cases there was always an equity to decree a re- 
sale when a substantial raise in the bid, usually 10 per cent, had 
been deposited in court. There being no such protection as to mort- 
gages with power of sale, this statute was passed to extend to mort- 
gagors, whose property had been sold under power of sale without a 
decree of foreclosure, the same opportunity of a resale when there 
has been an increased bid of 10 per cent when the bid a t  the first 
sale did not exceed $500, and of 5 per cent when the bid of the first 
sale was more than $500. 

This statute has been construed at this term, In re Sermons, ante, 
122, not to require a report to the clerk of every sale made under a 
mortgage with power of sale, but that  in all ?wch cases if the pre- 
scribed amount of the raise in bid is guaranteed, or paid, to  the 
clerk he shall require the mortgagee or trustee to advertise and re- 
sell on 15 days notice. In  short, the condition of a mortgagor in a 
mortgage with a power of sale is assimilated to the condition of 
property sold under a decree of foreclosure so far as the right to 
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set aside the bid a t  the first sale and to require a resale. Therefore, 
the decisions upon the right of the corllmissioner to commissions or, 
a sale under a decree of foreclosure is applicable in these cases. 

I n  Pass v. Brooks, 118 N.C. 398, i t  was held that  after the trustee 
had advertised, but before the sale day the trustor, with the knowl- 
edge and consent of the trustee, paid off the debt and interest and 

costs of advertisement, the trustee was not entitled to any 
(318) commissions. In  Fry  v. Grnhntn, 122 X.C. 773, where the 

trustees in a deed of trust with power 12f sale advertised the 
land for sale but the sale was postponed, and before the day of the 
adjourned sale the debt was paid in full, i t  was held the trustee 
could not recover commissions on the amount of the debt, but was 
entitled to  a just allowance for time, labor, services, and expenses, 
and that  these could be assessed in an action by the trustee for the 
same. In  the present case the matter being before the clerk under 
C.S. 2591, by virtue of the order of resale made by him, we are of 
opinion that  these charges can be assessed by the clerk, subject to 
review on appeal, or by the judge in this proceeding, as in Fry  v. 
Graham, supra. 

I n  TVhitaker v. Guano Co., 123 N.C. 370, it was held that where 
there is no sale a just allowance can be allowed the commissioner 
for his time, labor, and expenses. All these eases c ~ t e  Boyd v. Hazokim. 
17 N.C. 336. I n  Turner v. Boger, 126 X.C. 303, the above thrw 
cases mere cited, and the Court affirmed the c'issenting opinion in 
Cannon v. McCape, 114 N.C. 584 in which i t  was pointed out that 
originally, "when property was levied on and advertised for sale 
under execution, if payment was made before sale, the sheriff was 
allowed no commission on the sale. Dawson v. G'raflin, 84 N.C. 100, 
and i t  took a statute to change this (Code 3752)) but there has been 
no statute as yet extending this rule to trustees or mortgagees when 
the debtor pays before sale. It is to  be feared t i a t  such practice, if 
adopted, will result in oppression." 

The order of resale vacated the first sale absolutely, and under 
the above authorities the trustee, at  most, would be entitled only 
to an allowance for his trouble and expenses 01' advertising, which 
last has been paid into the clerk's office. The trustee claims that  he 
was entitled to 5 per cent upon the $3,000 which the land brought 
a t  the vacated sale. The question is not before us whether if the 
sale had not been set aside the trustee would hsve been entitled to 
commissions on the $3,000 or only upon the amount collected and 
paid over on the indebtedness, in analogy to the sale by the sheriff 
upon execution who receives commissions not upon the price thc 
p rop~r ty  has brought, but only upon the amclunt collected, C.S. 
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3908, or like the allowance to an administrator who, in selling land 
under a decree to make assets, is entitled to commissions only on 
so much of the proceeds of the sale as is applied to the indebtedness 
of the intestate, and there are other instances. I n  Smith v. Fraxier, 
119 N.C. 158, i t  was held that formerly no commissions were allowed 
commissioners for making sale under judicial decree, but only a 
just allowance for time, labor, and expenses and a decree allowing 
5 per cent on the purchase price instead of on the amount of debt 
collected, was reversed. This was cited and approved in Turner v. 
Boger, 126 N.C. 303, which intimated that  by analogy to 
sales in partition the allowance (even when the $ale is not (319) 
set aside) might follow the rate allowed by that  statute, 
now C.S. 3896, Ray v. Banks, 120 N.C. 389; Williamson v. Bitting, 
159 N.C. 321. 

Though this matter is not strictly before us, and we do not de- 
cide it, i t  would seem that the spirit of the statute is to protect 
mortgagors like defendants in executions against the payment of 
commissions on more than the debt that is collected by the sale. 

The restraining order against the resale was properly continued, 
and the amount of allowance to the trustee for his labor and trouble 
can be fixed by the judge a t  the final hearing, or if so advised, ap- 
plication for such allowance can be made by the trustee to the clerk, 
with the right of appeal. 

Affirmed. 

Cited: Lawrence v. Besk, 18.5 N.C. 199; In re Ware, 187 N.C. 
694; Trust Co. v .  Powell, 189 N.C. 375; Briggs v. Developers, 191 
N.C. 787; In re Hollowell Tiand, 194 N.C. 224; Cherry v. Gilliam, 
195 N.C. 235; Banking Co. v. Greene, 197 K.C. 537; Koonce v. F o ~ f ,  
204 N.C. 430; Land Bank v. Bland, 231 N.C. 32. 

E. E. HUNEYCUTT v. BOARD O F  ROAD COJIJIISSIOXERS O F  STAXLY 
COUXTP. 

(Filed 2 November. 1921.) 

1. Roads and ~ighways-Com~nissioners-Statutes - Constitutional Law 
-Local Laws. 

A statute that abolishes two boards of road commissioners in a  count,^ 
and gives to mother board, created by the snme act, entire control ant1 
management of the public roads and bridges of the county, for working, 
repairing, maintaining, altering, and constructing such roads as Tyere then 
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in existence or which may thereafter be built, does not violate Srticle 11, 
section 29, of our State Constitution. prohibiting the passage of local, 
private, or special acts authorizing the laying out. opening, altering, etc., 
of highways, streets, or alleys, etc., and is a constitutional and ralid en- 
actment. 

2. Same-Bonds-Taxation. 
An act that abolishes two boards of road coinmissioners of a county 

and substitutes one central board for the entire county, authorizing it to 
take care of the indebtedness theretofore incurred for such purposes, and 
to incur obligations for the continuance of this n 7 c  rk 2nd to borrow money 
in pursuance thereof not to exceed a certain amount, is sufficient to imply 
the power to issue  bond^, by the new board to take care of this indebted- 
ness incurred and to be incurrcd, at the rate of interest specified by the 
act, 2nd to mature them within the forty years limited by C.S. 3768. 

3. Same-Implied Powers. 
The construction and maintenance of public roads and bridges is a part 

of the necessary expenses uf a county for whic'i the proper authorities 
may issue bonds, when the existing conditions make them desirable and 
proper, consistent with business prudence. 

APPEAL by plaintiff from Finley, J., a t  chambers, 1 
(320) September, 1921, from STANLY. 

Civil action to enjoin the defendant board of road com- 
missioners of Stanly County from issuing c.rtain bonds, to the 
amount of $200,000, in order to carry out the mrposes of an act of 
the 1921 General Assembly (not vet published in hook form), en- 
titled "An act to provide road commissioners and for road improve- 
ment in Stanly County." 

From a judgment dissolving the temporary restraining order, 
and holding that  said bonds might be sold as valid and binding 
obligations, the plaintiff appealed. 

G .  D. B. Reynolds and Stack,  Parker & Craig for p1ainti.f. 
Cansler & Cansler, Brow~n, Sikes & Brown, J .  R .  Price, and R. I,. 

Smith  & Son for defendant. 

STACY, J. The plaintiff assails the validity of the bonds in ques- 
tion upon the ground, first, that the act of 1921, creating the board 
of road commissioners of Stanly County, and giving to them the 
entire control and management of the public roads and bridges in 
said county, is void under Article 11, section 29, of the Constitution; 
and, second, that  even if said act be valid, it does not authorize thc 
defendants to  issue bonds in the name of the road commissioners of 
Stanly County. 

Considering the objections in the order narned, we may observe 
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that  the section of the Constitution, against which i t  is contended 
the present enactment of the Legislature offends, in part  provides: 

"The General Assembly shall not pass any local, private, or spe- 
cial act or resolution . . . authorizing the laying out, opening, 
altering, maintaining, or discontinuing of highrvays, streets, or alleys. 
. . . Any local, private, or special act or resolution passed in vio- 
lation of the provisions of this section shall be void. The General 
Assembly shall have power to pass gcncral laws regulating matters 
set out in this section." 

The act under consideration, among other things, provides as 
follows: 

"SEC. 3. The road comniisqioners herein created shall have en- 
tire control and management of the public roads and bridges of 
Stanly County. T h a t  i t  shall be the duty of said board to take 
charge of working, repairing, maintaining, altering, and constructing 
all roads and bridges of Stanly County now maintained by the 
county as public roads and bridqes. and such as  may be hereafter 
built." 

Thus i t  will be seen that  the purpose of the act  in question mas  
not to authorize the laying out,  opening, altering, or discontinuing 
of any given road or highrvap, but to provide ways and means by 
which the general road work of the entire county might be 
successfully carried on and maintained. The tu7o highway (321) 
conlmissions hitherto existing in the county were to bc 
abolished and one new central system established. I t  has been held 
wit11 us in a number of cases that  acts of this character do not fall 
mithin the constitutional prohibition against local or private legis- 
lation. Brown v .  Comrs., 173 N.C. 598, and cases there cited; J f i l l s  
v. Conzrs., 175 N.C. 215; Alartin County v. Trust Po., 178 N.C. 27; 
Comrs. v .  Pmiden, 178 N.C. 394; Comrs. 1) .  Rank, 181 N.C. 347, and 
cases there cited. The subject ha.: been so thoroughly and fully dis- 
cussed in these recent decisions that we deem i t  unnecescary to re- 
iterate here the reasons upon which they are based. 

We have also repeatedly upheld scts of this character incor- 
porating boards of road commissioners and giving them full con- 
trol and authority over the condruction, maintenance, laying out. 
aItering, and discontinuing of the public roads and highways. Comrs. 
v. Comrs., 165 N.C. 632, and caces there cited. In  Highzoa?~ Commis- 
sion v. Webb, 152 N.C. 710, the Court decided tha t  the Legislature. 
in its discretion, might create a board of road commissioners ant1 
vest them with such authority over the roads as the county commit- 
sioners had theretofore poss~ssed. "It is no objection to this legiq- 
Iation that  the issuing of the bonds and the control and ordering of 
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road work are given to the local authorities, while the county com- 
missioners are directed to levy and collect the taxes." Trustees v. 
Webb, 155 N.C. 383. Again, in Hargrnve v. Co~nrs., 168 N.C. 626: 
"The questions presented in this case are aln~ost identical with those 
considered in Comrs. v. Conzrs., 165 N.C. 632, in which a qimilar act 
was upheld. I n  that case, and also in Tmistoes v. Webb,  155 K.C. 
379; Pritchard v. Comrs., 159 S.C.  636, affirmed on rehearing, 160 
N.C. 476; Tate v. Comrs., 122 N.C. 812; Herring v. Dixon, ib., and 
in other cases, this Court has held that  the conetruction and main- 
tenance of public roads are a necessary public expense, and that  the 
General Assembly may provide for the construction and working the 
same, and may create a board to  do this, distinvt from the county 
commissioners, and fix and authorize the levy of taxes for that  pur- 
pose, as in this act, without a vote of the people. We know of no 
reason to question the correctness of those decisions." 

Coming then to the second objection made hy the plaintiff, to 
wit, that  the defendants are without authority lo issue bonds, we 
find the following provision in the act now beforth us: 

"SEC. 6. The said road commissioners of Stanly County are 
hereby authorized and empowered to borrow money to an amount 
not exceeding two hundred thousand dollars, a t  a rate of interest 
not exceeding six per cent, to pay the current indebtedness now due 

by the two old boards of highway commissioners in Stanly 
(322) County incurred for constructing roads and bridges in said 

county, for which the notes or bonds of the county have 
not been heretofore issued, and to meet the contracts now outstanrl- 
ing for road work and for further constructing, altering, and re- 
pairing the roads and bridges of said county. -411 notes or other evi- 
dences of debt given for any loan under this act shall be executed 
by and in the name of 'road commissioners of Stanly County,' by its 
chairman, and attested by its secretary and sealed with the seal of 
the board." 

It is also provided in section 2 that  the commission shall have 
"such other powers as are necessary to carry out any and all the 
provisions of this act." 4 n d  further, in section 4: 'All moneys spent 
and all obligations incurred by said board in cow tructing, altering, 
repairing, and maintaining the roads and bridge3 of said coun6y 
shall be deemed to be for the necessary public exFense and good of 
said county." 

I n  addition to the specific provisions of the present act, i t  is the 
generally accepted position that  the costs incurred in building bridges 
and constructing public roads constitute a part of the necessary ex- 
penses of a county. Tate v. Cornrs., 122 N.C. 812; ,Yerring v. Dixon, 
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122 N.C. 420; McRethan v. Comm., 92 N.C. 243; Evans v. Comrs., 
89 N.C. 154. And whatever difference of opinion may be found in 
the decisions elsewhere, ~t has been held with us, in a number of 
cases, that  "when the power to incur n debt for a necesqary ex- 
pense exists, there would seem to be no good reason of law to pre- 
vent the governing authorities of a town (or county) from making 
provision for the present or ultimate payment of such a debt by is- 
suing bonds for the purpose, if good business prudence and existing 
conditions are  such as  to render this course desirable and proper." 
Comrs. v. Comrs., 148 N.C. 120; Jones v. Conzrs., 137 N.C. 579. This 
was approved in Bennett v. Comrs., 173 K.C. 625, where Hoke. J . ,  
writing the opinion, took occasion to say: "True, we have held in 
this jurisdiction tha t  when county commissioners have power to 
contract a debt or to provide for valid debts already contractccl, 
they may, in the exercibe of good business prudence, issue county 
bonds in evidence of the obligation, the right of taxation, therefore, 
being restricted to the constitutional lirnitations as to debts incurred 
since the sanic was adopted," citing C'omrs. v. Webb,  148 N.C. 120; 
McCless v. JIeelcins, 117 K.C. 34; French 2).  Cornrs., 74 N.C. 692; 
Johnston v. Comrs., 67 N.C. 103. In  Johnston v.  Comrs., 67 N.C. 
103, Pearson, C.J., speaking to this quebtion, said: "When the de- 
fendants, 'the board of commis~ioners,' succeeded to the office and 
duties of the justice of the peace in this regard, and found a very 
large amount of interest in arrear, was it the duty of thc board of 
comlnissioners to levy and collect a tax in one year sufficient to pay 
off the accumulated interest for Fome fifteen years; or did 
they have a discretion to endeavor to break the force of (323) 
this burden upon the taxpayers of the county by issuing 
county bonds to raise a part of the amount called for, and levying 
a tax for the residue? We think the board of commis4oners had this 
discretion, and i t  seems to have been exercised in a discreet manner." 

Upon the foregoing authorities we think the objections made, 
and now insisted on by the plaintiff, mutt be re~olved in favor of 
the validity of the bonds. Rut wr are of opinion tha t  the term of 
said bonds should not excced a period of forty years, as provided 
by C.S. 3768. It was stated on the argument tha t  this limitation 
would be observed. As thus modified, the judgment will be affirmed. 

Modified and affirmed. 

Cited: In re Harris, 183 N.C. 636: Burney v. Comrs., 184 N.C. 
277; S. v. Kelly,  186 N.C. 374; Ellis 2) .  Greene. 191 N.C. 764: Day 
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v. Comrs., 191 N.C. 783; W'olfe 21. Mt.  Airy, 19:7 X.C. 451; d i r p o r t  
Authority v. Johnson, 226 N.C. 13; McIntyre v. Clarkson, 254 N.C. 
517. 

B. H. STOKES r. J. J. DIXON. 

(Filed 2 Sorember, 1921.) 

Estates - Restraint Upon Alienation - Fee Simple -- Deeds and Convey- 
ances. 

Where a life estate is given to B., and then lo his heirs, after a reserva- 
tion of a life estate in the grantor. "with no right to him to convey the 
same," the attem~lted restraint upon alienation of the estate is void, and 
it being the same as an estate to B. and his heirs. B. takes a fee simple 
after the falling in of the previous life estate, and may then convey the 
fee. 

APPEAL by defendant from Lyon, J., a t  the Clctober Term, 1921, 
of CRAVEN. 

Submission of controversy without action. C.& 626. 
The facts agreed are as follows: 
1. That  B. H. Stokes is in possession and (claims title to two 

certain tracts of land described in a deed dated 11 March, 1910, 
which reads as follows: 
STATE OF NORTH CAROLINA - CRAVEN COUNTY. 

This deed, made this 11 March, 1910, by R. 13. Stokes and wife, 
Rebecca Stokes, of Craven County and State of North Carolina, of 
the first part, to B. H. Stokes, of Craven County and State of North 
Carolina, of the second part: 

Witnesseth, that  the said R.  R .  Stokes and Rebecca Stokes, his 
wife, in consideration of parental love, and one dollar to them paid 
by the said B. H. Stokes, the receipt of which is hereby acknowl- 

edged, have bargained and sold, and by these presents do 
(324) bargain, sell, and convey to the said B. H. Stokes and his 

heirs and assigns two certain tracts or parcels of land in 
No. 1 Township, Craven County, State of Xorth Carolina, described 
as follows: . . . 

With the exception the said R. B. Stokes reserves his life estate 
in the above two described tracts of land and the timber on the 
same. Also, if R.  B. Stokes dies before his wife, Rebecca Stokes. 
she, the said Rebecca Stokes is to have and to hold a life estate in 
the home place or first tract above described, it being the home 
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place, the said Rebecca's life estate to cease in case she marries 
again. The said home place, it being the first tract described above, 
is hereby given to the said R. H. Stokes during his natural life, and 
then to his heirs with no right to him, the said B. H. Stokes, to con- 
vey the same; also, that  he is to  have no part in any future division 
of the said R. B. Stokes land. 

To have and to hold, the aforesaid tract or parcel of land, and 
all the privileges and appurtenances thereto, belonging to the said 
B. H. Stokes, and his heirs and assigns, to their only use and behoof 
forever. 

And the said R. B. Stokes and Rebecca Stokes covenant to and 
with the said B. H, Stokes, and his heirs and assigns, that  they are 
seized of the said premises in fee, and have a right to convey the 
same in fee simple; that  the same are free and clear from all incum- 
brances, and that  they will warrant and defend the said title to the 
same against the claims of all persons whatsoever. 

I n  testimony whereof, the said R. B. Stokes and Rebecca Stokes 
have hereunto set their hands and seals. the day and years first 
above written. 

his 

R. B. X STOKES. [SEAL.] 
mark 

REBECCA STOKES. [SEAL.] 
Verified 11 March, 1910. 
2. That R. B. Stokes and Rebecca Stokes are both dead. 
3. That  B. H. Stokes and J. J. Dixon have entered into an 

agreement by which the said J. J. nixon agreed to purchase the 
said land and pay therefor the $urn of $6,800, and B. H. Stokes 
agreed to sell said land and convey a good and indefeasible title in 
fee simple. 

4. Tha t  B. H. Stokes has tendered to said J. J. Dison a deed 
conveying the said land with the usual covenants of warranty, pur- 
porting to convey a fee-simple estate, and that J. J .  Dixon has re- 
fused to accept said deed or pay for the land for the reason that he 
is advised that  said B. H. Stokes cannot convey a good title. 

Upon the facts agreed, his Honor rendered judgment declaring 
the plaintiff the owner in fee of the tracts of land described in the 
deed, with right to convey to the defendant a title in fee simple. The 
defendant excepted and appealed. 

Moore & Dunn for plaintiff. 
Whitehurst & Borden for defendant. 
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ADAMS, J. R. B. Stokes, one of the grantors, reserved a life 
estate for himself in the two tracts of land dmcribed in the deed, 
and in case his wife Rebecca survived him, a life estate for her in 
the first tract, known as the "home place." Both R. B. Stokes and 
his wife are dead, and the reservation of the life (&ate, for the present 
purpose, is inoperative. The controversy, therl:fore, depends upon 
the proper construction of the following paragraph: "The said home 
place, i t  being the first tract described above, is hereby given to 
the said B. H. Stokes during his natural life, and then to his heirs, 
with no right to him, the said B. 13. Stokes, to  convey the same." 
The clause purporting to restrain the grantee's right of alienation is 
repugnant to the estate conveyed, and is void as in contravention of 
public policy. iMunroe v. Hall, 97 N.C. 209: I'iTardy v. Galloway, 
111 N.C. 520; Pritchard v. Bailey, 113 N.C. 521; Latimer v.  Wad- 
dell, 119 N.C. 370; Wool v. Fleetwood, 136 N.C. 461; Schwren v. 
Falls, 170 N.C. 251. The grantors, then, conveyelj the home place to 
B. H. Stokes during his natural life, and then to his heirs, and 
thereby vested in their grantee a fee simple under the rule in 
Shelley's case. Tucker v. Williarn,~, 117 N.C. 11'3; Nichols v. Glad- 
den, ib., 498; Tyson v. Sinclair, 138 N.C. 24; Smith v. Smith, 173 
N.C. 124; Nobles v. Nobles, 177 N.C. 243. 

The judgment is 
Affirmed. 

Cited: Willianzs v. JdcPherson, 216 N.C. 566; Whitson v. Bar- 
nett, 237 N.C. 486. 

WILLIE WALKER v. a. J. BERT. 

(Filed 2 Sorember. 1921.) 

1. Accord a n d  Satisfaction-Statutes. 
Accord and  satisfaction is a method of discharging a contract or settling 

a cause of action arising either from a contract or tort, by the parties 
compromising the matter in dispute between them, and accepting its bene- 
fits. C.S. 893. 

2. Sam-Issues. 
Where the  cropper sues fo r  damages arising from the breach by the 

landlord of hi3 contract to furnish certain lands f ~ r  cultivation. selling 
plaintiff's crops \ritllout accou~~ t ing  for the proceeds, and retaininq more 
of the crops than he  was entitled to for the rent, anc there is evidence on 
the trial of full accord and satisfactiorl between them, the submission of 
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the one issue as to the compromise and qettlement will not be considered 
for error when the case has thereuncler been presented to the j u r ~ ,  with- 
out prejudice to any of the apljellant's rights. 

3. Issues-Court's Discretion. 
Where the issues submitted by the trial judqe are directed to the ma- 

terial facts arising upoil the pleadings, and aEorc! full opportunity to the 
parties of presenting the various phases of the controversy, ~vithout prej- 
udice, their number is ~vithin the discretion of the court. 

4. Same-Evidence-Appeal and Error. 
Where it is not controverted that the plaintiff had received the defend- 

ant's check stated to be in full of a part of a disl~uted nccount between 
them, and later a check stating that i t  was in full of the balance, evi- 
dence offered by the plaintiff as  to the ftatus of the affairs between them 
a t  each of these times is properly excluded. in the absence of fraud, im- 
position, or mistake. Lotrg c. Gwrrant?l Co. ,  178 S . C .  607, cited and dis- 
tinguished. 

5. Instructions-Contentions-Appeal and Error--Objections and Excep- 
tions. 

An exception relating to the statement of the contentions of the parties 
by the trial judge in his charge to the jury will not be considered on ap- 
peal unlew the alleged error had been brought to his attention a t  the 
time and before the case has been given to the jury. 

6. Appeal and Error--Grounds of Appeal-Theory of Trial. 
On appeal. tbe al~pellant is confined to the thcory of the case on which 

it has been tried in the Superior Court. 

APPEAL by plaintiff from Connor, J., a t  the M a y  Term, 
1920, of WAKE. (326) 

The plaintiff alleged that in December, 1918, he rented 
a farm from the defendant for the cultivation of certain crops dur- 
ing the year 1919; that he agreed to plant ten acres in tobacco, ten 
in cotton, ten in corn, and ten in wheat, on certain conditions or 
agreements, which are fully stated in the complaint. He alleged that 
the defendant in several respects had failed to comply with his con- 
tract;  that  he had sold a part of the plaintiff's crop of tobacco, and 
had refused to account for all the proceeds; that  the defendant had 
declined to permit the plaintiff to cultivate in cotton the land agreed 
on, but had required the plaintiff to cultirate another tract about a 
mile distant; tha t  the defendant had sold the plaintiff's cotton and 
failed to account for i t ;  that the defendant had retained more rent 
corn tha t  he was entitled to, and had wrongfully detained certain 
of the plaintiff's wheat. The plaintiff alleged further that  sundry 
other dealings had taken place between him and the defendant, 
which need not be recited here, and that  the defendant was in- 
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debted to him in the sum of $2,769.86, with interest from 1 January, 
1920. 

The defendant denied the material allegations in the complaint, 
setting out particularly his contentions as to the several matters re- 
lied on by the plaintiff, and alleged that the plaintiff had failed to  
cultivate the land according to t,he agreement, and in other par- 

ticulars had failed to comply with the contract. The de- 
(327) fendant, by way of amendment, incorporated the follow- 

ing allegation in his answer: 
"That on or about 22 November, 1919, the plaintiff and the de- 

fendant had a full accounting and settlement between them of all 
their claims, accounts, and demands, except smtll remnants of un- 
gathered crops, and that a t  said time and in connection with said 
settlement i t  was ascertained, determined and agreed between them 
that  the total indebtedness of the defendant to the plaintiff was 
$872.65, and that  accordinglv at said time the defendant paid t o  
the plaintiff the sum of $872.65, which said sum the plaintiff received 
ceived and accepted from t,he defendant in full se,tlement of all mat- 
ters, except the said remnants of ungathered crops, and that  thereafter, 
to wit, on or about 14 January, 1920, the plaintiff and the defend- 
ant had a full accounting and settlement of said remnants of un- 
gathered crops not included in the said former settlement, and that 
thereupon upon a full accounting between them i t  was ascertained and 
determined that  the full and final balance owing by the defendant 
to the plaintiff in adjustment, pavment and seitlement of all ac- 
counts, claims, and demands existing between :hem was the sum 
of $14.45, and that thereupon the defendant paid to the plaintiff the 
said sum of $14.45 in full settlement as aforesaid, and the plaintiff 
received and accepted from the defendant the payment of the said 
sum of $14.45 in full, complete, and final settlement of all claima, 
accounts, or demandq whatsoever of the plaintiff agaicct the de- 
fendant, and that  the plaintiff ia, by said sett ement, barred and 
cqtopped to set up the claims and demands set forth in his com- 
plaint, and is barred to maintain his said action." 

The plaintiff tendered the following issues: 
"1. Was the check dated 22 November, 1919 for $872.65, given 

and received with intent on the part of both parties thereto that  
said check should be and was in full settlement of a disputed ac- 
count and demand existing between the plaintiff and defendant on 
said date, except small remnants of ungathered crops? 

"2. Was any check given by the defendant 2nd received by the 
plaintiff on 14 January, 1920, in the sum of $14.25? 

"3. If so, was said check given and received with intent on the 
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part of both plaintiff and defendant that  said check should be and 
was in full settlement of disputed balance due from defendant to 
the plaintiff as of 14 January, 1920, as alleged in defendant's sup- 
plemental answer?" 

His Honor submitted only one issue to the jury, which, with the 
answer, is as follows: 

"Has there been a full and final accounting and settlement be- 
tween the plaintiff and the defendant of the matters in controversy 
referred to in the pleadings, as alleged in the answer? Answer: 
'Yes.' " 

Thereupon judgment was rendered, adjudging that  thew 
had been a full and final accounting and settlement of all (328) 
matters referred to  in the pleadings. 

All the exceptions in the original brief of the appellant's counsel, 
not including the last three, which are purely formal, relate either to 
the issue submitted and the court's refusal to submit the issues ten- 
dered by the plaintiff, cjr to the admission and rejection of evidence, 
or  to declining or giving instructions to the jury. At the trial defend- 
ant testified that  on 22 November, 1919, he and the plaintiff had a 
settlement to date of all matters In dispute between them, and that  
he gave the plaintiff a check for $872.65, on which were written the 
words "in full settlement to date"; that  the plaintiff thereupon de- 
livered to the defendant a receipt, "In full settlement of a11 accounts 
and for all crops sold up to date"; and that on 4 January 1920, 
there was a complete settlement, and that  the defendant paid the 
plaintiff $14.45 by a check marked "In full settlement " There mas 
evidence for the defendant tending to show that the alleged settle- 
ments included all matters in controversy. 

The plaintiff contended that the defendant was due him more 
than $872; that  he did not understand the transactions as purport- 
ing t o  be in settlement of all matters in dispute; that the defend- 
ant  admitted owing the plaintiff about $1.500; and that  defendant, 
in November or December, refused, after demand, to make further 
payment to the plaintiff On each side there was corroborative e ~ i -  
dence. The plaintiff appealed. 

Fletcher & Lewis and J .  W .  Bailey for plaintiff. 
Allen J .  Barwick for defendant. 

ADAMS, J. From the evidence, the charge, and the plaintiff's 
prayers for instructions, as well as his exceptions, it appears that 
the theory upon which the case was tried is that  of accord and satis- 
faction. This doctrine is recognized as a method of discharging a 
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contract, or settling a cause of action arising lither from a contract 
or a tort, by substituting for such contract or cause of action an 
agreement for the satisfactmion thereof, and an execution of such sub- 
stituted agreement. 1 R.C.L., p. 177. C.S. 895, provides: "In all 
claims, or money demands, of whatever kind and howsoever due, 
where an agreement is made and accepted for a less amount than 
that  demanded or claimed to be due, in satisfaction thereof, the 
payment of the less amount according to s u c ~  agreement in com- 
promise of the whole is a full and complete diwharge of the same." 

The defendant testified, i t  is true, that  the plaintiff was satisfied 
with the settlement, and that  there was no dispute, but in addition 

the defendant said in substance that after considering the 
(329) claims of each party he finally agreed to make payment in 

settlement of all matters: and i t  is qomewhat difficult to 
conform all the evidence to the conclusion t h ~ t  the settlement was 
not in the nature of an accord and satisfaction. We are, therefore, 
unable to see how the plaintiff could have bem prejudiced by the 
court's embodying in one issue the substance of the three issues 
tendered by the plaintiff. It is obvious that  Ihe question whether 
the defendant gave, and the plaintiff accepted, the checks in part 
payment or in full settlement could easily have been presented un- 
cler the issue submitted. I n  fact, this seems to have been one of the 
controverted questions, for the plaintiff distincbly testified that  the 
checks were not accepted in final settlement, arid that  he thereafter 
made demand on the defendant for the remainder claimed to be due. 
If the issues are directed to the material f a d s  arising upon the 
pleadings and afford an opportunity of presentir g the various phases 
of the controversy, their number is a matter within the discretion of 
the court. Millikin v. Sessoms, 173 N C. 723; Drennrrn v. R7ilkes, 
179 N.C. 512; Dalrymple 2,. Cole, 181 N.C. 285 

Only a few of the exceptions to the admission and rejection of 
evidence require discussion. The plaintiff contends that  the court 
erroneously excluded evidence offered by him for the purpose af 
showing in connection with the receipt and the first check what had 
and what had not been sold, and for the purpose of showing in con- 
nection with the second check that  the words "in final settlement" 
did not include all matters in controversy. We recognize the prin- 
ciple which, under certain circumstances perrrits the introduction 
of par01 evidence for the purpose referred to, as, for instance, in 
Long v. Guaranty Co., 178 N.C. 507; but we are of opinion that  the 
principle is not applicable to the plaintiff's esceptions. The plaintiff 
accepted and collected both the checks, and signed and delivered 
the receipt. There is no allegation in the pleadings that the plaintiff 



N.C.] FALL TERM, 1921. 351 

was induced by fraud, imposition, or mistake, to  accept the checks 
or to sign the receipt, and he is therefore bound by their terms. I n  
view of the limitation in the first check of "payment in full to date," 
and in the receipt of "full settlement of all accounts and for all 
crops sold up to date," i t  is not unreasonable to assume that  t hc  
plaintiff accepted the second check "in full settlement" of all mat- 
ters in controversy (Kerr v. Sanders, 122 X.C. 638). and hence, "will 
not be permitted to collect the check and repudiate the condition." 
dydlet t  v. Brown, 153 N.C. 336; Cline v. Rzldisill, 126 N.C 524; 
Ore Co. v. Powers, 130 N.C. 153; Merccr v. Lurnber Co., 173 N.C. 
54. 

We have carefully examined all the prayers for instructions, anri 
find them untenable. The granting of some would have required the 
judge to invade the province of the jury, and the granting 
of others would have withdrawn the issue or directed an (330) 
answer. 

In his Honor's instructions to the jury we find no reversible error. 
Several of the exceptions relate to statements as to the contentions 
of the parties, and the court was not advised a t  the time of thc 
plaintiff's objection. S. v. Foster, 172 N.C. 960: McMillan v. R .  R., 
ib., 853; S. v. Little, 174 N.C. 801. 

We are precluded from giving to a part  of Mr. Bailey's interest- 
ing argument the consideration which ordinarily it would merit for 
the reason tha t  i t  was based upon a theory distinct from and in- 
consistent with tha t  upon which the caPe was tried before the jury. 
There is a uniform line of decisions which hold that after a party 
has elected to t ry  his case on onc theory in the lower court he may 
not be permitted to change his attitude with respect thereto on ap- 
peal. Brown v. Chemical Co., 165 N.C. 424; Lindsey v. Mitchell, 
174 N.C. 459; Barcliff v. R. R., 176 N.C. 41; King v. R. R., ib., 306; 
Lipsitz v. Smith, 178 N.C. 100; Hill v. R.  R., ib., 612; Starr v. 
O'Quinn, 180 N.C. 94. All the plaintiff's exceptions are disallowed. 

No error. 

Cited: Lamb v. Boyles, 192 N.C. 543; S.  v. Johnson. 193 N.C. 
704; S. v. Fleming, 204 N.C. 41: H o l l a d  v. Burt, 206 N.C. 214; 
Potts v. Ins. Co., 206 N.C. 260; Iinrgeft v. Lee, 206 N.C. 539; Wil- 
son v. Hood, Comr., 208 N.C. 201; Pulverizer Co. v. Jennings, 208 
N.C. 236; Gorham v. Ins. Co.. 215 N.C. 198; Swit?erland Co. v. 
Hwy. Corn., 216 N.C. 452; Pue v. Hood, Comr., 222 K.C. 413; 
Fleming v. Light Co., 232 N.C. 463; Dirkson v. Conrh Co., 233 N.C. 
173; Leggett v. College, 234 K.C. 597; In re Will of XcGou~an,  235 
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N.C. 409; Dobias v. White, 239 N.C. 413; Crowell v. Air Lines, 240 
N.C. 34; Allgood v. Trust Co., 242 N.C. 516; Prentzas v. Prentzns, 
260 N.C. 103. 

(Filed 2 Noven~ber, 1921.) 

1. Judgments-Process-Service-Record-Void Judgments-Motions t o  
Set  Aside--Procedure. 

A judgment in personam without voluntary appearance or service of 
process within the jurisdiction is void, and when such facts appear upon 
inspection of the record it may be treated as  a nullity or set aside on 
motion, and the party charged allowed to make h 3 defense. 

2. Same--Facts Proven. 
Where a judgment has been entered against a defendant, who has 

neither been served with summons or waived service thereof, he may, upon 
the establishing of the fact, have the same set aside on motion in the 
cause, and his defense considered and passed upcn by the court, accord- 
ing to law. 

3. Same--Cour t sTus t ices '  Courts. 
The principle both as to the right and procedure for R defendant against 

whom service of summons has not been made, or the same waived, to 
have the judgment set aside applies to the courts of justices of the peace 
as well as  to those of more extensive jurisdiction. 

4. Same--FraudTurisdiction. 
The ground upon which a judgment may be set aside on defendant's 

motion in the cause for lack of proper service is not affected by any ele- 
ment of fraud that may have been alleged to hwre entered therein; and 
the justice's court, notwithstanding that it has no jurisdiction where 
fraud enters into the controversy, may entertain a motion in the cause to 
set aside its own judgment for the lack of the required service of sum- 
mons, the question of fraud being but an incident and not the ground 
upon which the motion mas made. 

5. Same-Statutes-Limitation a s  t o  Time of Moticm. 
Our statutes requiring a motion for a rehearing before a justice of the 

peace within ten days. etc., C.S. 1500. rule 12, and 1530. allowing fifteen 
days for appeal from the justice's judgment, etc., ripply to final judgments 
regularly entered, and not to judgments irregularly taken upon defective 
service. or roid for lack of service of summons on the defendant, or other 
proper process to bring him before the court. 

MOTION to set aside three several judgments on a money 
(331) demand entered against defendant lodge and others, heard 

on appeal from a justice's court befor'? Webb,  J., a t  Feh- 
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ruary Term, 1921, of ROCKINGHAM. The justice having set aside 
judgment for lack of service, and on allegations tending to establish 
fraud. On appeal, his Honor being of opinion that the justice was 
without jurisdiction to entertain the motion for the reason that  an 
issue of fraud was involved, dismissed the proceedings. The ruling 
of his Honor, and the reason for it, are moye fully embodied in the 
judgment as follows: "The court finds as a fact that there is an 
issue of fraud arising upon the motion and affidavits in the bring- 
ing of said action and obtaining said judgment before the justice of 
the peace, and that  fact appearing to the court, on motion of the 
plaintiff that  the said motion of the defendant to set aside the judg- 
ment be dismissed, on the ground that the justice had no power to 
hear and determine the matter, and that  said justice had no power 
to make his findings of fact and render said judgment as herein set 
out as to fraud, the court finding as a fact that an issue of fraud 
arises herein, and the justice had no jurisdiction of that  issue. 

It is further ordered and adjudged that  the finding of fact and 
judgment of the said justice be overruled, and that  the said motion 
be dismissed, and that  the motion of the plaintiff to dismiss is hereby 
sustained; and that  the defendant be taxed with the cost of this 
proceeding. 

Defendant lodge excepted and appealed. 

P. W. Glidewell and W .  R. Dalton for plaintiff.  
J .  M .  Sharp for defendant.  

HOKE, J. It is the accepted principle here and else- 
where that  a judgment i n  personam without voluntary ap- (332) 
pearance or service of process within the jurisdiction is 
void, and where the fact appears on inspection of the record, such 
a judgment may be treated as a nullity, or i t  will be set aside on 
motion and the party charged allowed to make his defense. And 
where the lack of service does not so appear, but is established, the 
party affected may have the same set aside on motion in the cause, 
that  his defense may be considered and passed upon. Herndon v. 
Autry ,  181 N.C. 271; Stocks V .  s tocks ,  179 N.C. 285-288; Johnson, 
Trustee, v. Whilden,  171 N.C. 153; Massie v. Hainey,  165 N.C. 174; 
Flowers v. King,  145 N.C. 234. The same principle, both as to the 
right and the procedure, prevails in reference to judgments in a 
justice's court as well as in courts of more extended jurisdiction. 
Herndon v. Autry ,  supra; L o u m a n  v. Ballard. 168 N.C. 16; Ballard 
v. Lowry,  163 N.C. 488; King v. R. R., 112 N.C. 318; Whitehurst  v. 
Transportation Co., 109 N.C. 342. 
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The position is not affected because there may be allegations and 
evidence of fraud presented. The gravamen of the application is 
the failure of service of process showing an en t~ re  lack of jurisdic- 
tion, and the court that  has unwittingly countenanced the wrong is 
charged with the duty and has the power to r igt t  it. I n  such a case 
the fraud, and the evidence of i t ,  is only an incident. The doctrine 
that  a judgment can only be set aside for fraud by an independent 
action, of which a justice has no jurisdiction, applies only to  final 
judgments which are otherwise, in all respects regular, and does 
not prevail in reference to judgments that  are irregular, or which 
are void for want of jurisdiction by reason of nc~nservice of process. 
And so in reference to other principles of law, statutory and other- 
wise, urged upon our attention in support of  hi^ Honor's ruling. I n  
section 1500, rule 12, which provides that  a judgment of a justice 
may be reheard when a party is absent from the trial and such 
absence is caused by sickness, excusable mistake or neglect of the 
party, and requiring that  such an application bt: made in 10 days. 
And section 1530, which provides for an apped  from a justice's 
judgment on notice given within 10 days, and if on process not per- 
sonally served allowing 15 days after personal notice of the judg- 
ment, they all contemplate and apply to causes of which the court 
has acquired jurisdiction, either by personal service or by attach- 
ment and publication, and do not affect a case lik13 the present, which 
enables one to obtain relief from a judgment entered against him 
when the court, for lack of service, mas without jurisdiction to make 
any orders in any way affecting his right of person or property. In  
Lowman v. Ballard, supra, i t  was held, as stated, "That where a 
judgment before a justice of the peace is sought to be set aside by 

the defendant for lack of service of summons, the remedy 
(333) is by motion in the cause made before the court which 

rendered the judgment." And speaking lo the question the 
Court, in the opinion, said: "Both in the Su~er ior  and justices' 
courts the statutory limits as to time within wh~ch motions of this 
character shall be made are cases where the proceedings are in all 
respects regular, and do not apply in cases whew there is defective 
service of process or an entire absence of it," citing; Massie 2). Hainey,  
165 N.C. 174; JlcKee v. Angel, 90 N.C. 60. I t  may be well to note 
that  if on investigation i t  should be made to appear that  service of 
process had been made giving the justice jurisdiction of the appel- 
lant that  would present the case in a different aspect and some of 
the positions urged for appellee may be made available in his favor. 

For the reason stated, the judgment of his Honor will be re- 
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versed, and the Superior Court will proceed to hear the motion on 
the affidavits and facts as properly presented. 

Reversed. 

Cited: Clark v. Hnmes, 189 N.C. 708; AlcLeod v. Pearson. 
208 N.C. 540; Dunn v. Wilson, 210 Y.C. 494; Downing v. White, 
211 X.C. 42; Denton v. T7assilindes, 212 N.C. 515; Adams v. Cline, 
218 N.C. 304; Casey v. Barker, 219 N.C. 467. 

CITY O F  DURHAM v. DURHAM PUBLIC SERVICE COUP.4XT. 

(Filed 2 November, 1921.) 

1. Constitutional La\\-Statntes-I~gislature-3fllnicipal Corporations-- 
Street Improvements-Abutting Owners-Street Railways. 

Either directlg or throngh itq recognized governmental agencies. it is 
within the legislative authority to impose upon owners whose lands abut 
upon the streets of an incorporated city or tc~vn,  a n  assessinent for the 
change of grade of snch street. grading them and like improrements, and 
the property and franchice of street milways laid alonq a given street or 
designated locality within the effects and benefits of the proposed irn- 
prorements, may la \~ful ly  be brought within this principle as  abutting 
owners. 

2. Sam~Eremptions-Tauation4onstitntional Law. 
The power to impose assessments upoil owners whose lands abut upon 

the street of a city to he intproved, comes within the sovereign right of 
tasation, and no licenre, permit, or franchise from the Legislatwe or a 
rn~inicipal board will be constrned to establi-h an esemption frnm the 
proper esercise of this po\ver bg future Leqislatures, or in derogation of 
it. unless these bodies are acting clearly within their authori*, and the 
grant itself is in terms so clear and explicit as  to be free frorn substan- 
tial doubt. As to whether such powers conk1 be exercised io as  to es- 
clude future legislation, Qztvrc? 

3. Corporations-Interpretation of Franchise. 
The franchiqe qranted by statute to n phlic-service coiporntion is ns- 

unllg pre~arci l  by those interwted therein, and submitted to the Leqis- 
laturc with a ricw to obtain the nlmt l i b ~ r a l  grant of power obtainable. 
and such grants should be written in plain language, certain. definite in 
their nature. containing no an~big l i i t~  in their term.: : and they a re  strictly 
construed against the ccrporntion. 

4. Municipal Corporations-Cities and Towns - Franchise - Street Ink- 
provements-.4ssessnients. 

A ci@ ordinance granting a fra~ichiie to a street raihrag to operate 
upon its streets, requiring that it do certain grading and other things 
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enumerated in its construction at  its own espense and further states in 
direct and continuous connection with this subjeer that "nothing herein 
contained shall be construed to require said comp,my to pave its road," 
is held to apply only to c.onditions then esisting, and will not be con- 
strued to exempt the corporation from paying its part of future assess- 
ments that may be levied nyon abutting owners f x  the paring and ini- 
provements of the streets. C.S. 2708. 

3. Municipal Corporations-Cities a n d  Towns - Sti-eet Improvements - 
Assessmonts-Discretion. 

The necessity of proposed improvements upon tho streets of a city and 
the apportionment of the asse-ments anlong the owners of lands abutting 
thereon, including street railways, are largely within the discretionary 
powers of the Legislature, and its subordinate a:encies in charge and 
control thereof. 

6. S a m ~ A p p e a l  a n d  Error-Presumptions. 
The presumption, on appeal, is against error committed in the Superior 

Court; and under the circumstances of this case, in which a street rail- 
way company attacks the validiQ of an assessment levied on its property 
as  an abutting owner for street improvements. as 1)eing disproportionately 
large to those levied on other such owners, i t  is he /d  that the evidence is 
insufficient to overcome the presumption. 

7. Municipal Corporations-Cities a n d  Towns - S t w e t  Improven~ents  - 
Street  Railways-Value of Franchist?. 

In making an assessment on the property of a street railway company 
as a n  abutting owner on tlie street improved, not only the ~ a l u e  of it.q 
tangible property, such as  track-, etc., should be considered, but, also, the 
estimated value of tlie conipany's franchise under which it is operating, 
and which by fair apportionment should be included in the estimate. 

8. Municipal Corporations-Cities and  Towns-Street Railways-Assess- 
ments-Statutes. 

C.S. 2708, specifying that the burden imposed upon a street railway 
company in assessing its property for street improvements shall not es- 
ceed "the space between the tracks, the rails of the track, and eighteen 
inches in width outside of the tracks." is not violated if including the 
length of the cross-ties, the statutory limitation of the width has not been 
exceeded. 

9. Same--"Railroad Track." 
The term "railroad track" includes both the rails and cross-ties upon 

which they are placed and extend to the roadbed. 

10. Judgments-Street Improvements-Assessments--Payment by Install- 
ments-Statutes. 

Vhere the abutting owner of land on the streets has refused to pay the 
assessments 1an.fully made on him for street improvements, a judgment 
allowing him to pay by installments may be entered. C.S. 2617. 

APPEAL by defendant from Devin, J., st the Spring Term, 
(335) 1921, of DURHAM. 

Trial by jury was waived by the parties. 
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The action is to recover the sum of $102,942.30, assessed against 
the defendant company for its proportion of the cost of paving the 
Main Street of said city on which the tracks of defendant, a street 
railway, are laid. Defendant having refused to make the improve- 
ment as required by a city ordinance, the work was done by the city 
and assessed against the conipany as the statute provides. There is 
no claim but that the proceedings were formally correct, but de- 
fendant resists recovery on the ground that the company is protected 
by a clause in the license or permit under which its tracks mere laid, 
and which amounts to a contract on the part of the city that  the 
costs of such an improvement shall not be imposed upon the com- 
pany. Second, that  the width of the improvement is in excess of the 
amount allowed by the statute. 

There was judgment for plaintiff, and the defendant excepted and 
appealed. 

S. C. Chambers and Fdler ,  Recldc & Fuller for plaintiff. 
J. S. Manning, W. L. Fozishee, and W .  J .  Brogden for defendaui. 

HOKE, .J. The charter of the Durham Traction Company, un- 
der which defendant holds and is operating the street railway (Pri- 
vate Laws 1901, ch. 25, sec. 2 ) ,  contains the provision, "That said 
company may construct and operate railway lines upon and along 
the streets of said city, permission being first had from the board of 
aldermen," etc. And the ordinance of the city by which the permit 
or license was given, after conferring the privilege and designating 
the routes over which the tracks may be laid, etc., is in part as fol- 
lows: 

"As soon as the said tracks are completed and the poles, wires, 
and appliances are erected and placed, the portions of the streets 
and avenues that  may have been used for these purposes shall be 
repaired and restored a t  said company's cost and expcnse to their 
former condition so far as they may have been damaged by the 
placing and erecting of the tracks, poles, wires, and appliances. The 
said Durham Traction Company, in laying its trsck upon the route 
herein described, on, over, and along the streets and avenues, shall 
follow the grade to be designatd by the street commissioner. 
and it  shall be his duty. upon the application of said Dur- (336) 
ham Traction Company, to furnish i t  v i th  gradeq. The 
said Durham Traction Company, whenever it  shall be required so 
to do, shall cause its roadbed and track to be brought to surface 
grade a t  its own expense and costs, but nothing herein contained 
shall be construed to  require said Durham Traction Company to 
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pave its roadbed, but i t  shall he required to restore its roadbed to 
the conditions in which i t  was a t  the time of laying of said track: 
Provided, however, tha t  if the city decides t c ~  put  in or change its 
sewerage pipes on any of the streets of the said city on which the 
tracks of said Durham Traction Company i m y  be laid, the said 
city may require the said traction company to remove and replace, 
a t  its own expense, the said tracks, for said purpose, and said city 
shall incur no liability for any delays or interruptions of the busi- 
ness or traffic of said traction company caused thereby." 

And in the act of the Legislature, more directly pertinent. which 
authorized the imposition of thew asse~sments for local improve- 
ments, and in the portion appertaining to  street railways, etc., C.S. 
2708, i t  is provided: "That when any such company shall occupy 
such street or streets under a franchise or contract which otherwisp 
provides such franchise or contract qhall not bc, affected by this sec- 
tion except in so far as may be consistent with the provisions of 
such franchise or contract." And i t  is earnestly contended for the 
appellant tha t  this clause in the ordinance referred to, fully recog- 
nized in the legislative proviso, amounts to a contract stipulation 
protecting the defendant conlpnnp a t  all times from any charge for 
paving the streets, and that the burden here imposed upon i t  i d  

without warrant of law, but, in our opinion. and on the facts pre- 
sented, the position may not be sustained. 

It is fully established tha t  the T,egislature, either directly or 
through its recognized governmental agencies, may i m p o ~ e  assess- 
ments for these local improvements. Raleigh v. Power Co., 180 N.C. 
234; Felmet v. Canton, 177 N.C. 52; Justice v Asheville, 161 N.C. 
62; Tarboro v. Staton, 156 N.C. 504-509; Kinston v.  Wooten, 150 
N.C. 295; Asheville v. Trust Co., 143 N.C. 360; Raleigh v. Peace, 
110 N.C. 32; Milwaukee, etc.. R. R. v. Stnfe of Wisconsin, efc., 252 
1J.S. 100; French v. Barber & Co., 181 U.S. 324. 

,4nd i t  is very generally held that the property and franchise of 
street railways laid along a given street or in :i designated locality 
within the effects and benefits of thc proposed improvement may he 
lawfully brought within the principle as abuttins owners. S e z c  Bern 
v. R. R.,  159 N.C. 542; Con~rs.  v. R. R., 133 K.C. 216; C?cero R. R. 
v. City of Chicago, 176 Ill. 501. 

The power to impose these assessrnents for local im- 
(337) provements is propcrly refcrred to the covereign power of 

taxation, and i t  is the accepted principle of interpretation 
tha t  no license, permit, or franchise from a municipal hoard or from 
the Legislature itself will be construed a s  establishing an exemption 
from the proper exercise of this power, or in der~ga t ion  of it, unless 
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these bodies are acting clearly within their authority and the grant 
itself is in terms so explicit as to be free from any substantial doubt. 
R .  R .  v. Alsbroolc, 110 N.C. 137, affirmed on writ of error in 146 
U S .  279; Cleveland Electric R.  R. v. City of Cleveland. 204 U.S. 
116; Lincoln Street Railway v. City o j  Lincoln, 61 Neb. 109; Sioux 
City Street Railway v. Sioux City, 78 Iowa, affirmed on writ of 
error, 138 U.S. 98; Railway Co. v. Philadelphia, 101 U.S. 528. 

I n  Alsbroolc's case i t  was held: "The power of taxation being 
essential to the life of Government, exemptions therefrom are re- 
garded as in derogation of sovereign authority and common right, 
and will never be presumed. 

"2. The grant of an  exemption from taxation must be expressly 
by words too plain to be mistaken. If a doubt arise as to the intent 
of the Legislature, the doubt must be resolved in favor of the State." 

And in Cleveland v. Electric Railway Co., 204 U.S.: Grants of 
franchises are usually prepared by those interested in them and sub- 
mitted to the Legislature with a view to obtain the most liberal grant 
obtainable, and for this and other reasons such grants should be in 
plain language, certain, definite in their nature, and containing no 
ambiguity in their terms, and should be strictly construed against 
the grantee. 

Under a proper application of these decisions, and the principles 
they approve and illustrate, there is nothing in the ordinance that 
contains the exemptions contended for by the company. The terms 
relied upon for the purpose appear in the second section of the ordi- 
nance in the  immediate connection with the provision, "The said 
Durham Traction Company, wherever i t  shall be required to do EO, 
shall cause its roadbed and track to be brought to surface grade a t  
its own expense and cost, but nothing herein contained shall be con- 
strued to require said Durham Traction Company to pave its road, 
but i t  shall be required to restore its roadbed to the conditions in 
which i t  was a t  the time of laying the track," etc. The ordinance is 
dealing, and intends to deal, only with the things there required and 
under conditions then existing. There is nothing that purports to 
affect the future, nor which could prevent the city government, un- 
der more advanced conditions, in the exercise of the powers con- 
ferred upon i t  for the public good, from enacting ordinances that its 
streets be paved, and tha t  this railway, as an abutting owner, should 
bear its proper proportion of the cost. Several of the au- 
thorities already referred to are in direct approval of the (338) 
position. blew Bern v. R .  R., 159 N.C. 542; Sioztr City Rail- 
way v. Sioux City, 138 U S .  98; Railq/!ay Co. v. Philadelphia. 101 
U.S. 528, and numerous others could be cited. 
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We are confirmed in this view, if confirmalion were needed, by 
the fact that  there is grave doubt if either Leg:islature or city gov- 
ernment, in abdication of the police powers conferred upon them for 
the public good, could enter into a valid cont~ac t  binding on their 
successors that  never under any circumstances and regardless of 
changing conditions could any future city government order that  its 
streets be paved and the railway company, as abutting owner, bear 
its proportion of the costs. Powell v. R. R., 178 N.C. 243; R.  R .  21. 

Goldsboro, 155 N.C. 356, affirmed on writ of error, 232 U.S. 548. I n  
case of ambiguity permitting construction, the courts will lean 
against an interpretation that threatens the constitutionality of a 
statute. Black's Interpretation of Laws (2 ed.),  p. 110. 

It is further insisted for the appellant that the assessment is in- 
valid because the same is excessive in amount and discriminative as  
between this company and other abutting owners, but in our opinion 
the facts in evidence do not support the objection. It is fully estab- 
lished that  in the imposition of these assessmc:nts, both the neces- 
sity of the proposed improvement and its apportionment are very 
largely in the discretion of the Legislature, and its subordinate 
agencies in charge and control of the matter. 

Speaking to the question in Felrnet v. Canton, supra, the Court 
held: "The authority conferred by statute orc municipal corpora- 
tions to assess lands abutting upon the streets for public-local pur- 
poses comes within the power of taxation, and is largely a matter 
of legislative discretion, usually held to be conclusive as to the ne- 
cessity of the improvement, and in respect to the apportionn~ent 
and the amount only becomes a judicial queslion in cases of pal- 
pable and gross abuse." Tarboro v. Staton, 156 N.C. 509; Kinston v. 
Wooten, 150 N.C. 295, and authority generally on the subject is to  
the same effect. 

True, the Court finds that  the value of the property on this main 
street is only $100,000, but this is the objective or tangible property, 
constituting the 2.02 miles of trackage on that street, and contains 
no estimate of the value of the company's frarlchise under which i t  
is operating, and which, by fair apportionment, must be included in 
the estimate. The only data presented on that subject is that  the 
net earnings of the company for the year ending 31 December, 1920. 
was $147,000 from this and other activities under the franchise. 

There is a further finding to the effect that  for the year 
(339) ending 31 May, 1921, the operation of defendant's rail- 

way showed a loss of $17,388.73. Whether this results by 
reason of exceptional costs and charges accruirg during that period 
does not definitely appear, but there i,c: a presumption against error 
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and under the principles referred to as controlling and approved in 
the cases cited, the facts presented are entirely insufficient to justify 
the Court in upsetting the action of the municipal authorities hav- 
ing charge of the assessment, and this exception must be overruled. 

Again appellant objects, contending that  the width of the pave- 
ment charged against them exceeds the amount allowed by the 
statute under which the city government proceeded, the limitation 
being that the burden imposed shall not exceed '(the space between 
the tracks, the rails of the tracks, and eighteen inches in width out- 
side of the tracks of such company." C.S. 2708. The Court finds 
that  the width of assessment where the track is single is eight feet 
and the crossties of company are seven feet and ten inches, so that  
if the language and meaning of the statute, "eighteen inches outside 
of the tracks of the con~pany," by correct interpretation include the 
rails and the crossties, the width of the paving imposed upon the 
company is well within the statutory provision. The term "railroad 
tracks" in several dictionaries is dpfined to include both the rails 
and the crossties upon which they are placed, and to extend even to 
the roadbed. This definition has been approved in authoritative cases 
dealing with the subject. Bird v. Common Council, 148 Mich. 71; 
Gates v. Chicago R .  R., 82 Iowa 518. and in cases of this character 
there is every reason to include the crossties as coming within the 
meaning of the term. 

The form of the judgment allowing payment by installments is 
expressly provided for in the statute, C.S. 2716. 

On careful consideration, we find no reversible error, and the 
judgment of the Superior Court is 

Affirmed. 

Cited: Kinston v. R. R., 183 N.C. 18; Tarboro v. Forbes, 185 
N.C. 62; Durham v. R. R., 185 N.C. 245; Power Co. v. Elizabeth 
Ci ty ,  188 N.C. 288; Raleigh v. Rank, 223 N.C. 298. 

ABE LEFKOWITZ v. MILTON SILVER ET . 4 ~ .  

(Filed 2 Xorember, 1921.) 

1. Trusts-Par01 Trusts-Statute of Frauds. 
d par01 trust map be estal~lished against the one holding the legal title, 

our statute not having enacted and being silent with reqard to the seventl~ 
section of 29 Charles 11.. requiring that "all declarations or creation of 
trusts or confideuces in any lands. etc.. shall be manifested and proved by 
some writing signed by the party," etc. 
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2. Same-Evidence-Legal Title. 
Where one of the parties to a par01 agreement, acting upon the  confi- 

tlrrice he  l)l:lcril ill mo the r  has o r ~ l l y  .~grcecl n. t11 him to l~urchese cer- 
tain lands, to be held by them both jointly or in common. through their 
agent, chosen by the former, if i t  could be done a t  a price not esceeding 
a certain suru, and tha t  other, acting inclepentlmtly and secretly, has 
fraudulently acqniicd tht. title through another 5ourc.e a t  the  contell\- 
11latetl price, pendiiig these negotiations, and ha., hiniself, paid the pur- 
chase mone;r, these facts may be shown by par 11 evidence, and engraft 
upon t h r  legal title the trust  tha t  t h ~  owner hold it upon the termr of the 
par01 agreemwt pending at the  timc. of its acqui.ition. 

3. Same--Ex Maleficio-Fraud-Intent-Contracts. 
It iu not rrqnired tr, engraft a parol trust  ca nzalefivio upon a legal 

titlr held by another, that  a conridcmtion be shcwn, for this is done by 
thc~ law itself to prel ent the holder of the lesal title acquired by his own 
fraud or wrong from tilking advantage of his unc*onscionable act. 

4. Trnsts-Ex Maleficio-Evidence-I)eeds and Conveyances - Quantum 
of Proof-Questions for Jurj-Instructions-Trials. 

In order to engraft a n  ordinary garol trust, or a trust  cs tnaleficio by 
l?nrol, upon the lreal  title to lands, it must be eqtablished by itlong, co- 
gent. and convincing proof. vhich  if to be determined b~ the jury u lmi  
the eritlence under a proper instruction from the court. 

APPEAL by defendants from W e b b ,  , I . ,  a t  the May Term, 
(340) 1921, of FORSYTII. 

This action, in the nature of a auit i i  equity, was brought 
by the plaintiff to set up a prirol trust in an undivided one-half of 
the tract of land described in the pleadings, :md in order to pass 
upon the motion of the defendants to nonsuit the plaintiff, it mill be 
advisable to state the issues and the contentions of the parties, which 
will be done almost in their own language, and, ~t least, substantially 
so. There was evidence, we think, to support the respective clainls 
of the parties. The verdict waq as follows: 

"1. Did the defendant, 14.  Silver, verbally lgree with the plain- 
tiff tha t  they would purchase and hold jointly the premises described 
in the complaint a t  the price of $40,000? Answx:  'Yes.' 

"2. Did  the  plaintiff Lefkowitz, by any words or act on his part, 
or failure on his part  to complv with the terms of his contract, waive 
or abandon his rights under the contract, if you find there was such 
a contract? Answer: 'No.' 

"3. If so, did the defendant, M. Silver, in violation of tha t  agree- 
ment, purchase said premises and take title to himself and to his co- 
defendant? Ansver: 'Yes.' 

"4. Was the plaintiff ready, able, and willing to pay his part 
of the purchase price? Answer: 'Yes.' 

"5. Did the plaintiff demand of the defendant, 31. 
(341) Silver, tha t  he convey, or cause to be conveyed to him, 
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the one - half undivided interest in said premises? Answer: 
(Yes.' 

"6. Did the defendant, M. Silver, acquire, and does he now hold 
title to one-half undivided interest in the premises described in the 
complaint, as a trustee for plaintiff, as alleged in the complaint? 
Answer: 'Yes.' (the court answered 'Yes') ." 

1. Plaintiff contended that the verdict of the jury establishes 
tha t  the plaintiff and the defendants verbally agreed tha t  they 
would purchase and hold jointly the premises described in the coni- 
plaint a t  the price of $40,000; tha t  the plaintiff did not waive or 
abandon his rights under that  agreement by any words or acts OR 

his part, or by his failure to comply with the terms of the contract; 
tha t  the defendant, in violation of the agreement, purchased the 
premises, took title to himself and to his codefendant; tha t  the 
plaintiff made demand on the defendant to convey to him, in ac- 
cordance with the  original agreement, a one-half undivided interest 
in the premises; and that  the plaintiff was ready, able, and willing 
a t  all times to pay his part  of the purchase price. Upon the forego- 
ing findings of fact by the jury, the court, as a matter of law, by 
answering the sixth issue, adjudged that  the defendant acquired 
and held title to a one-half undivided interest in the premises dc- 
scribed in the complaint as a trustee for plaintiff. In  support of the 
allegations of the complaint, and as a basis of the foregoing find- 
ings of fact by the jury, the plaintiff offered evidence showing that 
the defendant, a resident of High Point, came to the plaintiff's p lac '~  
of business in Winston-Salern, seeking a business location in that 
city. After discussing the matter generally, and in answer to de- 
fendant's inquiry as to whether the plaintiff knew of a piece of prop- 
erty in Winston-Salem tha t  could be bought, the plaintiff told the 
defendant tha t  he thought the propertv described in the complaint 
could be bought a t  $40,000. As a result of this conversation, the de- 
fendant proposed tha t  they buy i t  together - the property belong- 
ing to Mr. Harris, of Baltimore. Whereupon, the plaintiff and de- 
fendant went to the office of Mr. Fletcher and employed him to ne- 
gotiate the purchase wit,h Mr. Harris. This visit to Mr. Fletcher's 
office was on 18 September, and tha t  afternoon Fletcher called jn 
Air. Hurdle, of the Hurdle Loan c! Insurance Companv, and in the 
presence of Mr. Hurdle, Mr. Fletcher dictated a letter to Mr. Harris, 
which will be found in the record, and had Mr. Hurdle to sign it. A 
reply to this letter was received from Mr. Harris in two or three 
days, which was shown to Fletcher and bv him ~~ommunicated to 
Lefkowitz. Another letter was written under similar conditions on 
22 September, and Harris' reply to tha t  letter was shown to Fletcher. 
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While these negotiations were going on, the defendant, 
(342) through his brother, who was in Baltimore, opened up di- 

rect negotiations with Harris, and on 22 September, 1919, 
entered into a contract of purchase for the lrmd in behalf of him- 
self and his mother, which contract of purchase was later followed 
by a deed from Harris. Claiming that under the circumstances the 
defendant could not, without a breach of confidence and his agree- 
ment with the plaintiff, purchase the property for himself, plaintiff 
brought this suit, seeking to have the defendmt declared a trustee 
to the extent of a one-half undivided interest and a conveyance 
from the defendant to the plaintiff for that  interest in the land. 
Silver came to  Lcfkowitz seeking information as to where he could 
buy a store in Winston-Salem. Lefkowitz informed him tha t  he knew 
of such a store, and tha t  he desired to become associated with Silver 
in his purchase. Upon Silver consenting to th s, Lefkowitz disclosed 
to him the property in question. It was agreed tha t  if the  property 
could be bought for $40,000, or less, tha t  a joint purchase of i t  should 
be made. The  parties went to Mr.  Fletcher and arranged with him 
to  negotiate with the owner for the propert1 upon the terms just 
stated. While these negotiations were under way. Silver buys the 
property for himself. Silver securcd the information which enabled 
him to make the purchase by agreeing with Lefkowitz that he should 
become a joint owner. 

2. The defendants' version of the case was;, and they so contend, 
that  the defendant Silver was a resident of High Point; he called on 
the plaintiff Lefkowitz in Winston-Salem the latter part  of August, 
1919, and asked him if he knew of a store for rent. The plaintiff sup- 
gested renting the Winston Clothing Company's building, but the 
rent the defendant would have had to pap uT:is considered too high. 
About the first week in September follon7ing Ihe defendant returned 
to Winston-Salem and again paw the plaintiff; he suggested to plain- 
tiff tha t  the best thing to do would be to buy the Winston Clothing 
Company's place, but tha t  he could not do so alone, and suggested 
tha t  they buy i t  together. Defendant asked plaintiff where they could 
get information about the building. and plaintiff suggested going to 
see Mr.  J. H .  Fletcher. They went together tcl see Mr.  Fletcher and 
secured from him the name of the owner, the size of the lot, and of 
the building, and such other information as N'r. Fletcher could give. 
Upon leaving hlr .  Fletcher's office, defendani, asked plaintiff if he 
meant business, and if he did, that  each urou d put up $500 to pay 
cost of negotiating the trade, and they would get some one to go to 
Baltimore to see if they could buy the property. The plaintiff re- 
plied, according to the contention of the defendant, tha t  he was not 
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able to buy the building, and the plaintiff and defendant had no 
further transactions in regard to the purchase. Two days 
later the defendant's brother went to a hospital a t  Balti- (343) 
more, and the defendant had him to get in touch with the 
owner. After several interchanges of messages, terms were agreed to, 
and on 22 September, 1919, the defendant went to Baltimore and 
bought the building for himself and mother a t  the price of $40,000. 
But  he concealed the fact from Lefkowitz. 

The plaintiff contends, however, tha t  no suggestion was made to 
him by the defendant to put up any money to negotiate the trade 
with the owner, and tha t  he did not waive any of his rights to be- 
come the purchaser with the plaintiff under the original agreement. 

The court charged the jury as follows: 
"The first issue submitted for your consideration is this. Did the 

defendant, M. Silver, verbally agree with the plaintiff tha t  they 
could purchase and hold jointly the premises described in the com- 
plaint a t  the price of $40,000? 

"How do you find tha t  issue to be? The burden of tha t  issue is 
on the plaintiff to  satisfy you, by the greater weight of the evidence 
or by the preponderance of the evidence, tha t  such an agreement 
was made by and between the plaintiff and defendant, and if the 
plaintiff has satisfied you by the greater weight of the evidence that 
such an agreement was made by and between the plaintiff and de- 
fendant, tha t  is, tha t  the plaintiff and defendant agreed between 
themselves tha t  they would purchase the property in controversy, 
tha t  they should be joint owners of it, tha t  each one was to pay 
half of the purchase price, and it was agreed between them tha t  the 
deed should be made to them as tenants in common, made to both 
of them -if plaintiff has satisfied you by the greater weight of the 
evidence tha t  such a contract and agreement was made, though 
verbally, i t  would be your duty to answer the first issue 'Yes.' " 

Judgment for plaintiff, and defendants appealed. 

Hastings & Whicker, Holfon (e: Holton. and Manly. Hendren R: 
Womble for plaintiff. 

Carter Dalton, Swink & Hutchins, and 0. 0. Efird for  defend- 
ants. 

WALKER, J., after stating the material part  of the case: The 
substance of the plaintiff's contention is that  there was an agree- 
ment between him and Silver that they should buy the land to- 
gether for their joint benefit, each contributing one-half sf the pur- 
chase money, the deed for the land to be made to  them as tenants 
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in common, or each to own an undivided one-half thereof, and that 
the defendant, Milton Silver, thwarted their plan, and the consumma- 
tion of their purpose, while Fletcher, as their agent, was negotiat- 

ing for the purchase, by circumventing Fletcher and the 
(344) plaintiff and buying the property for himself, taking the 

deed from Harris to himself and his mother in equal moities. 
Silver did not notify plaintiff of what he intenced to do, and after- 
wards did not, but acted in that  respect serretly and clandestinely, 
with a view of concealing his actions and enahling him thereby to 
secure the legal title before plaintiff was aware of what he was do- 
ing or had done. If the plaintiff can establish these facts, and there 
are other pertinent ones of which there was evidence, he is entitled 
t o  go to  the jury upon the allegation of his  ompl plaint as to the 
trust. Whether there was such fraud and circum~~ention, or evil prac- 
tice, on the part of Silver as would conditute him a trustee ex male- 
ficio as to an undivided one-half of the land for the plaintiff, or not, 
we will discuss later in this opinion, as there is evidence of a parol 
trust created before the transmutation of the po~session, or the con- 
veyance of the legal title to  Silver and his mother, which will carry 
the case to the jury. Sykes v. Boone, 132 N.C. 199-202. Why do not 
the facts thus appearing and found weate a parol trust in favor of 
the plaintiff which is enforceable in a court oi equity? We think 
they did. It is familiar learning that a trust may be created in any 
one of four modes: 

1. By transmission of the legal estate, when (3 simple declaration 
will raise the use or trust. 

2. B y  a contract based upon valuable consideration, to stand 
seized to the use or in trust for another. 

3. By covenant to stand seized to the uee of or in trust for an- 
other upon good consideration. 

4. When the court, by its decree, converts a party into a trus- 
tee on the ground of fraud. Wood v. Cherry, 73 N.C. 110. 

With reference to this classification by Chief Justice Pearson, 
we held in Sykes v. Boone, n q m :  "The trust in this case comes 
within the first class, as a declaration of trust was made a t  the 
time of the execution of the deed and the conveyance of the legal 
estate. A trust when so declared is not within th(> statute of frauds. 
Nor does i t  require a consideration to support it. If the declaration 
is made a t  or before the legal estate passes, it will be valid even in 
favor of a mere volunteer," citing B1ack:bw-n v. Blackbz~m, 109 
N.C. 488; Pittman v. Pittman, 107 Y.C. 159. 

I n  the Blackburn case, supra, i t  was held: 
1. The grantor, before the delivt3ry of a deed which he had 
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signed conveying a tract of land to another, made, under seal, this 
endorsement: "I (the said E .  B.) do hereby certify tha t  S. B., a 
daughter of said E. B., doth hold a lifetime possession in the said 
deed": Held, to amount to a declaration of a trust in favor of the 
said S. B., and tha t  the grantee took the title subject thereto. 

2. An oral declaration of a trust, made contemporan- 
eously with the transmi~sion of the title, may be estab- (345) 
lished, even without a consideration. No particular form 
of words is necessary. 

Justice Shepherd says wbstantially, in the opinion and referring 
to Pittman v. Pittman, supra, as deciding the same thing: llTe think, 
however (without passing upon the question whether the language 
used can be construed into a covenant to stand seized to uses), that 
the judgment of his Honor may be sustained on the ground that  the 
endorsement, made before or a t  the time of the delivery, amounted 
to a declaration of trust, to wit, tha t  the grantee should hold the 
land for the use of the  said Sarah for life. Even without considera- 
tion, an oral declaration of trust in favor of a third person, made 
contemporaneously with the transmission of the legal title, will, 
when established by competent testimony, be recognized and en- 
forced in a court of equity. Pittman v. Pittman. 107 K.C. 159. Ti 
this is so, a fortiori will the Court give effect to such a contemporan- 
eous declaration when made in writing under seal and for a good 
consideration. No particular form of words is necessary to establish 
such a trust. The intent is what the courts look to, citing Fonblanque 
on Equity, 36, note 3;  3 Vesey, Jr . ,  9 ;  Risphain on Equity, 98. He  
then adds: The language in our case is very similar to that  u ~ e d  in 
Fisher v. Fisher, 10 Johns. 494, which was held to be sufficient, and, 
indeed, upon looking over the mxny cases in the reports, there can 
be no doubt upon the question. The grantee, then, taking the title 
accompanied with this contemporaneous declaration, must be de- 
clared seized of the land in trust for Sarah Blackburn for the term 
of her natural life. It will be observed tha t  the very able justice 
(who was profoundly learned, both in the principles of equity as  
well as in those of the common law) states tha t  an oral declaration, 
under our statute of frauds, which does not include trusts, as does 
the English statute, is just as valid and enforceable as one that is 
written, so tha t  those cases are directly applicable here, and they 
may also be relied on as meeting fully another objection of the deb- 
fendant that  there was no consideration for the agreement upon 
which the trust  is founded. 

Justice Shepherd, who also spoke for the Court in Pittman v. 
Pittman, supra, said in substance in tha t  well-considered case: Trusts 



368 IN THE SUPREME COUR'I'. [I82 

and uses were raised in the same manner, and if a feoffment wab 
made without consideration, a use resulted to t ~ e  feoffer, unless the 
use or trust was declared a t  the time of the conveyance. Now, it 
must be observed, that  no consideration was necessary to a feoff- 
ment. The conveyance itself raised the use and separated i t  from 
the legal estate. The use so raised ~ o u l d ,  howe~rer, as we have said, 
in the absence of a consideration, result to the feoffer, unless de- 

clared a t  or before the time of the feoffment. and this 
(346) declaration might be voluntarily made by parol, either in 

favor of the feoffer or of a third person. But there was a 
great difference in this respect between a convqance which operated 
by transmuting the possession, and the covenrmt to stand seized, 
which had no operation but by the creation of a new use; and, as 
this was raised by equity, and equity never wts without a con- 
sideration, one was always necessary to the transfer of the interest 
by this conveyance; whereas, in the case of a feoffment or fine, the 
use arises upon the conveyance itself. . . . I t  seems, therefore, 
that  a t  common law, only the solemn conveyance by livery or record 
could raise the use by its own virtue and dispense with the deed de- 
claring it, as well as the consideration for ra~sing it. Roberts on 
Fraud 92. It appears, then, that  a t  common law no use or trust can 
be raised in lands without a consideration, except in the single in- 
stance of a conveyance operating by transmutation of possession, the 
character of the conveyance alone being sufficient to raise the use 
and to dispense with the necessity for a consideration. There arc 
numerous cases approving and affirming those vre have cited. 

The same justice, in the Pittrzan case, considers very fully the 
effect upon parol trusts in this State produced hy our failure or re- 
fusal to adopt the seventh section of the English Statute of Frauds, 
and he argues on the assumption that the writings in that case con- 
tained no evidence of a declaration of trust contemporaneous with 
the transmission of the legal title, or of any other antecedent obli- 
gation. H e  then states that  we are confronted with the interesting 
question, whether the legal on-ner of land can be divested of his 
property by a simple voluntary parol declaration that he holds ~t 
in trust for another (which, of course, means after the legal title 
has vested in him). The seventh ~ection of the statute of 29 Charles 
11, requiring that "all declarations or creations of trusts or con- 
fidence of any lands, tenements or hereditaments shall be mani- 
fested and proved by some writing signed by the partv," etc., hab 
been very generally adopted in the United Statl.e, and the doctrine 
of the declaration of express trusts, as laid down by the various 
text-writers, is based almost entirely upon dec sions of the courts 
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since the enactment of the said statute. As the above provizion is 
not embraced in our statute of frauds it, therefore, becomes neces- 
sary that  we should inquire into the manner in which express vol- 
untary trusts in land could be created at common law. Foy  v. Foy ,  
3 N.C. 131. Doubts were a t  one time entertained whether trusts 
could be created by parol, but it is well established that this could 
be done at common law, both as to  real and personal property. -4 
trust in realty, like a use, was, in technical language, averable, 
that  is, could be created by word of mouth. The better opinion ii:, 
however, that  this is only true of those cases in which the 
legal estate could be created by feoffment, where, of course, (347) 
no writing was necessary. But where a deed was requisite 
for the conveyance of the legal estate (as in covenant to stand 
seized to uses), these uses and trusts were not averable. but could 
be created only in the same manner a. legal estates. Rispham's Pr. 
of Equity 95; Hill on Trustees SG; Gilbert on Uses 270. We must 
not overlook the fact that now, and for a long time past. registra- 
tion operates in lieu of livery of seizin. Pell's Revisal, sec. 979, notes 
and cases. 

The cases we have cited (Sykes v. Boon and others), as to parol 
trusts, have since been specially approved by this Court. rlvery v. 
Stewart, 136 N.C. 426; Gaglord v.  Gaylord, 150 N.C. 222; Harrell, 
v. Hagan, ib., 242, and other cases, some of them being cited in 
Avery v. Stewart, supra, 439-441. See. also, 39 Cyc. 82-85, and notes 
where the cases in this and other jurisdictions are collected. Justicr 
Avery said in Cobb v. Edwards, 117 N.C. 245, a t  p. 251: "It is not 
lnaterial whether the proof in this case does or doer not come up to 
the strict requirement in thnt class of cases (just considered). since 
a different rule is applicable where the plaintiff simply seeks by 
evidence of a previous or contemporaneous agreement to engraft 
upon the deed of a purchaser a t  a judicial sale a trust to hold the 
legal estate for others who are to repay the purchase money ad- 
vanced by him. In  such cases, the proof of an agreement existing a t  
the time of the sale, that the purchaser was to buy for the benefit 
of the claimant must be strong, clear and convincing, and must be 
supported by evidence equally strong of facts or circumstances in- 
consistent with a purpose on the part of the purchaser to hold the 
land for himself, but the latter purpose may he manifested bv con- 
duct subsequent to the sale. As to the wanturn of proof required, 
the rule is the same as where the equity grows out of furnishing the 
purchase money to another who takes title to himself, though, as al- 
ready stated (and as this forms a resulting trust).  no agreement 
need be shown in the latter clasq of cases," citing TVillianzs v. 
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Hodges, 95 X.C. 32; Fergz~son v. Hnas, 64 N.C. 772; Link v. Link, 
90 K.C. 235; Mulholland v. York, 82 N.C. 610; Vestal v. Sloan, 76 
N.C. 127; Vannoy v. Martin, 41 N.C. 169. At page 253 it is added: 
"The judge has no more right, whm the test mony. if believed, is 
sufficient to be submitted to the jury, to determine? in the trial of 
civil actions what is strong, clear and convincing proof than he has 
in the trial of a criminal action to express an opinion as to whether 
guilt has been shown heyond a reasonable doubt" The rule as to  
strong, cogent and convincing evidence must he given to the jury, 
but they must say a t  least whether it is such. 

But  whether we should hold this to be a par01 trust or n trust 
en: maleficio ( that  is, one growing out of fraud. misdoing or tor t ) ,  

which perhaps i t  more strictly is, the rule of evidence and 
(348) intensity of proof is the same, becauw in both cases there 

is parol evidence, or may be. The latter kind of trust, called 
a trust  ex maleficio, or ex delicto, is also knolrn ns a constructive 
trust, and arises entirely by operation of law without reference to 
any actual or supposed intention of creating a trust, and often di- 
rectly contrary to such intention. I t  is entirely in invitum, and is 
forced upon the conscience of the malefactor, who will be declared a 
trustee because of his wrong or fraud, for the purpose of working 
out right and justice, or frustrating the fraud. It is otherwise de- 
fined as a trust  not created by any words either expressly or im- 
pliedlp evincing a direct intention to raise a trust, hilt by the con- 
struction of equity in order to satisfy the demands of justice; or a 
trust raised by construction of law, or arising hv operation of law, 
as distinguished from an express trust;  or one that  arises when a 
person clothed with some fiduciary character, bj, fraud or otherwise, 
gains some advantage to himself; or is such as is raised by equity 
in respect to property which has been acquired by fraud, or where, 
though acquired originally without fraud, it is against equity that  
i t  should be retained by him who holds the legal title. 39 Cyc. 27, 
and notes 86 and 87. 

Whether a parol, express, resulting or constructive trust. it is 
established by the same kind of evidence, not in the deed, but ex- 
traneous thereto, or dehors the deed, as we 5ay. 'But the result is the 
same. It is not an attempt to set aside the deed. Tha t  relief is not 
prayed, but plaintiff asks tha t  defendant be declared to hold the 
legal title he has acquired bv his fraud '(in trilst for the use and 
benefit of the plaintiff, as to one-half interest in the  aid property, 
and that  he be ordered to convey one-half fee simple interest in thc 
same to  him." If he had merely asked that the deed be set aside for 
fraud practiced upon him, the caFe of Harding zl. Long. 103 K.C. 1, 
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would apply, and the evidence of plaintiff would be required to pre- 
ponderate only. Justice Avery said In the case of Cobb v. Edwards, 
supra, 253: "If,  as counsel insisted, there is any language used in the 
obiter statement of the rule in Hardzng v. Long, supra. or in Ely  v. 
Early, 94 N.C. 1, repugnant to what We have said, such expressions 
must be considered so far modified as to bring those cases into per- 
fect harmony with the lam as it has been formulated in this case." 
Let us apply these principles. 

The plaintifl contends that  Silver holds the legal estate in trust 
upon these grounds, because of his wrong or fraud in betraying the 
plaintiff's confidence in him: 

"1. There was an express agreement that  the property shoultl 
be purchased and held jointly. 

"2. Silver obtained the information that enabled him 
to make the purchase as a result of the confidence Lef- (349) 
kowitz was induced to repose in him because of Silver's 
promise that  the purchase should be joint. 

"3. Silver was the agent of Lefkowitz to buy one-half interest," 
citing Allen v. Gooding, 173 S . C .  93; Russell v. Wade,  146 N.C. 
116. See, also, 26 R.C.L. 1233 et seq.; Wzlson v. Jones, 176 N.C. 
205; Brogden v .  Gibson, 165 N.C. 16. These positions may be well 
founded, and two of them perhaps are. 

But  we think the judge committed an error as to the intensity of 
the proof when he charged that a mere preponderance I n s  sufi- 
cient to set up a parol trust, as the evidence must he qtrong, cogent 
and convincing. This has been thoroughly and finally established by 
our cases. Cobb v .  Edwards, mpra ,  and cases cited in the note to 
the annotated edition. 

Justice Allen said in Taylor v. TYahah, 154 N.C. 219, a t  pp. 223 
and 224: "We also think there was no error in the charge of his 
Honor, and t h a t  the  rule laid down for the guidance of the jury, as 
stated in the part  of the charge quoted, follows the decisions of tliiq 
Court. MchTair v .  Pope, 100 N.C. 408: H a m l f o n  v. Ruchanan, 112 
N.C. 471; Kelly v .  ~lIc.Yeill, 118 hT.C. 353; TTTilsor( 21. Brouv .  134 
N.C. 405. It is well settled in thiq Stnte that where competent evi- 
dence is introduced to eetabliqh a parol trust. it is the duty of the 
judge to submit i t  to the jury, and it is for the jury to cay whether 
it is 'clear, strong, cogent and convincing.' Cohb v. Edzcards, s~lprcr; 
Lehew v. Heui t t ,  130 '?T.C 22;  Avery v. Stewart. 136 Ii C .  430. The  
enforcement of parol trusts is recognized in this State, hut it is a 
jurisdiction in the exercise of which there is much danqer -4c: said 
by Pearson, J., in Kelly 1) .  Bryan, 41 Y.C. 286: 'Courtc of equity 
enforce parol trusts to prevent fraud, but the juridiction is exer- 
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cised sparingly, and many think with very doubtful policy.' The 
Court in Avery v .  Stewart, supm, while discussing the rule as to the 
intensity of the proof required, says: 'The secur~ty of titles required 
the adoption of this rule.' As a further safeguard, the law clothes 
the presiding judge with the power to supervise the verdict and to 
set i t  aside in proper cases. The doctrine is fully and clearly dis- 
cussed in the case of Avery v. Stewir t ,  cited above, and in the case 
of Sykes v. Boone, 132 N.C. 199, both of which are conclu~ively 
against the plaintiff." And Cyc., VoI. 30, at  pp. 84-85, thus sum- 
marizes the doctrine here and elpewhere: '(A higher degree of proof 
than a mere preponderance of evidcnce is required to establish an 
express trust. Some of the cases go to the extent of requiring the 
evidence to be so conclusive as to exclude all reasonable doubt; but 
the most common requirement is that  the evidence be clear. explicit 
and convincing, not only as to th existence of the trust, but as to  it$ 

terms and conditions. The rule requiring the evidence to be 
(350) clear and satisfactory is t~specially applicable where the 

trust is attempted to be proved by pa.01 evidence, as well 
as where i t  is sought to convert into a trustee A person holding the 
legal title to property ostensibly as absolute owner" because ac- 
cording to this view, it  tends to alter, add to or vary the deed. Leheu: 
v. Hewett ,  138 N.C. 6. where the rule of ~vid:nce is stated to be 
that  the trust must be shown by proof strong, cogent and convinc- 
ing, but after giving this rule to the jury, they must decide whether 
i t  measures up to the standard required, just a9 they decide in ordi- 
nary civil cases whether the proof of plaintiff preponderates, or in 
criminal cases whether the State has rstahlishcd the crime beyond 
a reasonable doubt. There are very many cases of this character, 
but we will cite only two more of them, Lnmm v. Lamm,  163 N.C. 
71, and Boone v. Lee, 175 N.C. 384, as the learned counsel for plain- 
tiff supposed there was some inconei~tency between the last two 
cases, but we are of the opinion that there is absolutely none, and 
that the supposition that  there is must be more imaginary than real. 
The L a m m  case was cited in the Roone case, ~s directly sustaining 
the rule as we have herein stated it to be, and in the very opening 
of the opinion, the learned judge who delivered it  so states the dis- 
tinction most clearly between the two classes clf cases just as it is 
~ t a t e d  in the Boone case, and in all those cited by us, without aEy 
variableness or shadow of turning. Both the cases are in perfect 
line with our former decisions. without the least deviation therefrom. 

The error of the court as to the intensity of the proof entitles 
the defendant to another trial, and it is so ordered. 

New trial. 
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Co., 219 N.C. 316; Williams v. McLenn, 220 N.C. 505; Embler v. 
Ernbler, 224 N.C. 816; Atkinson v. -4tkinson, 225 N.C. 125; X c -  
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(351, 352) 
PERCY WE1.T.S. S. JIITCHELL, ASD .TAJIES HOWARD. r. W. B. 

CRUhfPIiER ET AT.. 

(Filed 2 November, 1921.) 

1. Contracts-Deeds and  Conveyances - Trusts - Purchase of Land for  
Resale. 

Where one of the parties for the purchase of lands to rcsdl and d i ~ i d e  
the profits or share in the loss, has, by written agreement, taken title iu 
himself, he holds it in trust for himself and the other party. 

2. S a m d e s t u i  Que Trust-Waiver. 
Where the restui quc f r ~ i s t ,  in the purchase of lands for a r~qnle and 

di~ision of profits or low. has failed to contribute his agreed part of the 
purchase money, which the holder of the leqal title has been forced to 
assume and pay in n-hole, the former may wairr all of his rights undev 
the trust by bis subsequent declarations and acts, which may be sho\rn 
by parol, and estop him in an action to recorer his alleged share of thc 
profits. 

3. Same-Equity-&latters in Pais-Estoppel-Par01 Evidence-Statute 
of Frauds. 

Under a written contract for the purchase of lnnds for the purpose of 
resale and a dirision of the profits. etc.. one of the parties took tit10 to 
himself. and was erentl~ally forced to pay the full cash consideration. 
giving a mortgage to secure the balance due, and became the pnrchaser 
at the mortqnge sale: and. to secure payment, gave a mortgage on his 
own separate realty. Thereafter the c~.stui  que trust declared he mas not 
further interested, and refused to pay his share of purchasc money an11 
expenses, and agreed that the purchaser should have all of the profits of 
the resale. In an action by him to recorer his half of the profits: Held. 
he was estopped by his conduct and other molter in paia, which could be 
shown by parol evidence. and the qtatute of f ra~ids had no ap~lication: 
Held, also. that there was a sufficient consideration to support the tram- 
action. 
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4. S a m e D e e d s  and  Convryances-Powers of Sale. 
A ~rr i t ten coiltract between the 11arties to pnrchaae certain lnixl.: for 

resale and share in profits or loss, stating that F. sho~ild hold in trust for 
K. one-half interest therein ; that the property sho 11d bt' purchased jointly 
a t  a certain price, and F. and I<. shonlcl pay a certain part each. and 1". 
mortgaged the land for the balance of the purchar;e price. Held, a power 
in I?. to sell the land was a t  least implied by tlie t?rms of the writing: or, 
if otherwise, such implication could be shown by parol eridance to hare  
arisen from such conduct of I<, as  created ax1 estopl~el upon hini to deny it. 

5. S a m ~ C o n s e n t  of Ccstui Que Trust.  
Where, under a written agreement, t h ~  partier: hare purchased lands 

with title taken in one of tlleni, for the purlwe t P resale and a dirision 
of the profits or the sharing of the l o s ~  the onr holding the legal title does 
so for the use of them both. and creates a t r w t  in himself, coupled wit11 
an interest, and not n mere caked legal title. nor one nhich would require 
the deed to be joined in by thr cestiti que trust to convey the legal title; 
and though i t  maq' not be done by the trustee without the latter's consent, 
this may be implied by his declarations and conduct, which may be shown 
by parol evidence thereof. 

6. Trusts-Powers of Sale-Duty of Trustee. 
Lands niay be conveyed to a trustee in trust for sale. and it is not only 

his right. but his duty to sell when the terms of t l ~ e  power authorize and 
require i t  to be done. 

7. Sam-Deeds and  Conveyances-Consent of Cestui Que Trust.  
Where a trustee for the sale of lands coupled with a n  interest has not 

executed the power in conformity with its written terms. it is a ralid 
conveyance of the title when the ceatrii que trust, the only other person 
having an  interest, concwrs with him in approving it. 

8. Same-Failure of Co~lsideration-Mortgages-Foreclosure--Trustee a 
Purchaser.  

Where there is a trust created for the sale of lnnds coupled with ail 
interest in the trnstee. and the consideration for the interest of the cesiui 
qrw trust has not been paid by him according to h s agreement, or there 
is a complete fqilure thereof, and the land, being under a mortgage made 
by the trustee, has been sold at a foreclosure sale aurl purchased by the 
trnstee, the failure or refusal of the ccstrti quc trr~st to help ca rw the 
property longer. and his declaration that the trustel. sell the property so 
acquired by hini and h a w  the whole profit therefroln. ic an  abandonment 
of his right thereto, based upon a sufficient consideiiti,~n. 

9. Trusts-Interests-Purchase of Lands-Prospective Profits-Evidence 
-Appeal a n d  Error-Objections a n d  Esreptions. 

Where the land subject to trust to be rrsold for a division of the profits 
and the loss bztween the parties. has been mortgngetl hy the trustee. who 
also has an interest therein, to secure the balance of the purchase money, 
and the cestui qltc twst  has failed to contribute his part of tlie ca.;h pay- 
ment and ha.: obliged the trustee. who has paid his ]tart, to assume all of 
the burden of the mortgage debt, and a t  the foreclosure sale the latter 
has become the pnrchaser: Helr7. exceptions tc! 1)arol rridence. tending t o  
show these facts, are untenable. 
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Where the written contract to buy land for the Ilurposes of a divisiou 
of profits a t  a resale or the sharing of loss. pro~icles that the title shall 
he in one of the l~nrties, who thereafter buys at  a foreclosure sale of a 
mortgage nhic.11 he had given to secure the balance of the purchase price. 
and nhere, upon the evidence nnd proper rulings of law, the jury has 
found that there were no profits after all expenses had been paid by the 
trustee, i t  concludeti the ceslrci qrte f r~ in t  in his action to recovc-r his alleged 
part of the profits, if any. he was to have received under the terms of the 
agreement. 

Instructions-Construed as a W h o l ~ T r u s t s  - Trustee - Deeds and 
Conveyances-Parol Evidence--Statute of Frauds. 

The words of a deed or other written instrument rhonld be so construed 
in their relation to each other as to reasonably give effect to the intention 
of the parties to be thus ascertained, requiring in certain instances thar 
i t  be taken more strongly against the grantor: and where an instr~iment. 
so construed, shows this intent to be that one of the ]unties should t:llte 
title to lands in himself creatiqg nn actire trust, coupled with an interest 
for the purposes of a resale for the purpose of sharing of the profits, or 
losses. as the case may be, an espression used, to wit. "the property is to 
he sold by us." considered in its relation with the context, does not when 
he has been estopped by matters ill pais, require that the cestfti quo tritst 
join in the deed of the trustee to convey a valid title to the purchasers a t  
the resale, or fall within the inhibition of the statute of frauds. Gpon a 
fair construction of the instrument, a sale. and deed by t h ~  trustee to the 
purchaser, were all sufficient. 

j 2. Appeal and Error-Instructions-Admissions. 
.in exception to the charge RS stating a fact alleged to be a t  issue is 

nntenable when it is corered by an admjssion of the parties. 

APPEAL by defendant King from Ken., .T. ,  a t  the March 
Term, 1921, of NEW HANOVER. 

This appeal is prosecuted by one of the defendants, 13. 
(353) 

F. King, Jr. ,  from a judgment for plaintiffs in two cases which were 
consolidated and tried together by consent of counsel and order of 
the court. 

The two cases were brought by the above-named plaintiffs, one 
against W. B. Crumpler and I ra  Scott, partners trading as Crumpler 
& Scott, and B. F. King, Jr., and D. R. Foster, and the other by the 
same plaintiffs against Godfrey Har t ,  D. R. Foster, and R.  F. 
King, J r .  

The purpose of both actions was the same, and was to hare  the 
court declare tha t  the plaintiffs were the owners and entitled to con- 
vey the property, which had been conveyed to them by the defend- 
ant  D. R. Foster, freed from any trust or other claim of B. F .  King, 
Jr . ,  and to compel the  defendants Crumpler & Scott, and Godfrev 
Hart ,  to accept a deed and pay the purchase price of tha t  portion 
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of the property purchased by each respectiwly, and which each had 
declined to take and pay for on account of an alleged claim by the 
defendant B. F .  King, Jr., or alternately to make the defendant D. 
R. Foster liable on his covenants. 

T o  better understand the case, i t  is necessary to make a short 
recital of the facts: D. R. Foqter was engaged in the r e d  estate 
business in Wilmington, and B. F. King, ,Jr., w:,s working for him, 
and, a t  the instance of said King, anti upon hi:, assurance tha t  he 
had already secured purchasers for the property, the wid Foster 
purchased on 16 July, 1912, the tract of land, the title to which is in 
controversy, from A. D. Wessell and wife for the sum of $26,000, 
of which $6,000 was paid in cash, $1,000 by R F. King, Jr., and 
$5,000 by D. R. Foster, who gave his note to the vendors for the 
sum of $20,000, with interest, payable taro years after date, se- 
cured by mortgage upon the property for the deferred payments. 
At  the  same time D. R. Foster executed, and had recorded in the 
office of the register of deeds of New Hanover County the follow- 
ing paper-writing: 

"To B. 3'. King, Jr., or his assignq. This is to declare tha t  I, D. 
R. Foster, hold in trust  for B. F .  King, Jr., or his assigns an un- 
divided one-half interest in the property on South Front street, de- 
scribed in a deed to me from A. D. Weqsell, Sr., and wife. We hare  
purchased the property jointly a t  the price of $26.000. I have ex- 
ecuted a mortgage for $20,000 thereon and have advanced $5,000 in 
cash; King has advanced the balance of $1,000. The property is to 
be sold by us, and after the above cash advanve.: are repaid, the 
net profits shall be divided equally, loss and expense shall he borne 
equally. 

"In the event of my death or inability, I hereby appoint 
(354) B. F. King, Jr . ,  or the  assignee whom he shall appoint, to 

execute proper conveyance and otherwise carry out the 
trust. 

"Witness my hand and seal this 16th day of July,  1912 
"D. R. WOSTER. (Seal)." 

The debt secured by the mortgage on this property was not paid, 
and the land was advertised and .old by the mortgagee, TT'eqsell, and 
bid off, and a deed taken for i t ,  by Foqter, who erroneously thought 
he thereby became the sole owner of the property, freed from any 
trust or obligation which might have b ~ e n  created by the above- 
quoted papcr-writing, but Foster a t  the sanic time offered to allow 
the said B. F. King, ,Jr.. to  retain hiq onc-half intxeet in the profirs 
on a resale, if he would put up $500 to help corry the loan, and this 
King a t  first promised, but found himself unablr to do, 2nd finally 
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told Foster tha t  he was unable to raise the money, and would claim 
no further interest in the property, and that he could sell it or dls- 
pose of i t  as he saw fit. 

The defendant Foster was unable to sell the property, and was 
compelled to carry i t  unaided and a t  coniiderable expense in thc 
way of insurance, taxes and repairs, until the rise in price which took 
place generally in 1918, and on 14 May,  1918, sold and conreyed 
the  property to the plaintiffs for tilc sum of $30,000, which the ver- 
dict  finds to be the best price he could obtain, snd ths t  the sale mas 
bona fide. 

Plaintiffs caused this property to be subdivided into lots, and put 
u p  the same and sold them by puhlic auction in the year 1920, and 
the  defendants W. B. Crumpler and I ra  Scott became the purchasers 
of one portion of the property and the defendant Godfrey H a r t  of 
another portion. After the sale by plaintiffq, King made claim to an 
interest in the property or the profits on these sales, arising out of 
the paper-writing dated 16 July, 1912; and Crumpler and Scott and 
H a r t  declined to accept deed. and pay the purchaqe money. Plain- 
tiffs thereupon brought these suits as hereinabove referred to. 

The answer of the defendants Crumplcr rY: Scott. set up the fact 
tha t  they are willing to take the property, but that  plaintiffs cannot 
convey a good and indefeasible title free from truqts, etc., because 
B. F .  King, Jr . ,  claims an interest therein; the dcfendant Godfrey 
H a r t  in his answer, denies that plaintiffs had, and could convey, a 
good and indefeasible bitle in fee simple for the same reason; the 
defendant B. F .  King, .Jr., in his answer, c la~ms  that he wa. half 
owner of the property a t  the time that  i t  was sold bv plaintiffs to the 
defendants Crumpler & Scott and Godfrey Hart ,  hut is willing to 
:!firm the sale to them on condition that  he is paid one-l~alf the net 
]'1bfitf of the purchase and sale of the property. 

The c a v s  were con.olidatcd and tried together before 
a jury upon the issues set out in the record, and resulted (355) 
in a finding that King had no interest, by way of trust or 
otherwise, in said property, and was not entitled to anv profits upon 
a just accounting between him 2nd the defendant D. R.  Foqter. 

The issues as submitted to the jury, with the answers thereto, 
were as follows: 

"(1) Did the defendant B. F. King, Jr . ,  assent to the sale of the 
Wesscll property by the defendmt F o ~ t c r ?  A n s ~ e r :  Yes. 

"12) Did the defendant Foster make a bonn fide sale of the 
property for the best price which he could obtain? Answer: Yes 

"13) What amount, if anything. is due from the defendant 
Foster to the defendant B. F. King, .Jr., upon a fair and equitnble 
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accounting of the purchase and sale of the Wessell property? Xn- 
swer : Nothing. 

"(4) What amount, if anything, is due from the defendant B. 
F .  King, Jr., to the defendant Poster upon a fair and equitable ac- 
counting of the purchase of the Wessell property? Answer: Noth- 
ing." 

From this judgment the defendants Crumpler & Scott noted an 
appeal, as did also the defendant Godfrey Hart,  but their appeals 
have been abandoned, and this appeal i n ~ o l v e s  only the claim of R. 
F. King, Jr .  

The defendants, B. F .  Kin%, Jr., and Crumpler & Scott, and God- 
frey Hart ,  insisted that  the deed from Wessell and wife to D. R. 
Foster, dated in 1912, together with the declaration of D. R. Foster 
hereinbefore recited, constituted Foster a trustee for themselves 
(Crumpler & Scott, and King),  as beneficiaries, and this was freely 
admitted by the defendant Foster and not controverted by the plain- 
tiffs. But  the defendant King insisted, through his counsel, that he 
is the equitable owner of a one-half interest in the property and 
that  his equitable estate, or interest in the property, could not be 
conveyed, terminated or otherwise disposed of otherwise than by a 
formal deed of conveyance by him, or by some act or conduct of his 
which would operate as an estoppel, and he dwied that  there was 
any such thing, and that he still owned the s a i l  interest. 

On the other hand the defendant Foster contended, and a perusal 
of the record will show, that  the jury decided tha t  the property was 
purchased by Foster from Wessell a t  the instance of King, to be re- 
sold and the profits or losses divided equally. And this view of the  
case was concurred in by the plaintiffs and adopted by the court. 
So the whole controversy turns upon the simple point whether the 
interest of B. F .  King, ,Jr., could be transferred, terminated or dis- 
posed of by a deed from Foster, the grantee and trustee, to a pur- 
chaser by and with the assent of King, expresfed by word or con- 
duct, or whether King must join in the deed. 

The assignments of error qtatc a r d  rectate variously, 
(356) and somewhat redundantly, the actual basis for a recovery 

on which B. F .  King, ,Jr., relied in the court below, and 
which is clearly and sufficiently exprwsed in the second, sixth and 
seventh assignments of error. the seemingly unavoidable repetition 
being thought necessary to emphasize and clarify his main conten- 
tion. Those are as follows: 

"Second. That  the court erred in allowing and permitting the 
plaintiffs to ask and have Mr. Fosttlr to testify to what he Foster, 
said was the exact contract and agreement he had with King re- 
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garding the handling and the sale of the property, the title to which 
is in dispute, a s  shown by the defendant's second exception, for the 
reason that  i t  appears that the agreement was in writing under seal, 
signed and recorded, and tha t  as a matter of law, after the said 
agreement was entered into, the defedan t .  B. F. King, Jr., could 
not convey his interest, or lose his rights in the property, or be cut 
off from his interest therein, by parol, or oral statcment, or without 
a valuable consideration. 

"Sixth. Tha t  the court erred in allowing the plaintiff. to ask 
the  witness Foster, 'Now state to his Honor and the jury what au- 
thority he gave you to sell, and hi. abandonmcnt of the agreement. 
if any?' and have the witness answer the same, as 41own by the 
defendant's eighth and ninth exceptions. 

"Seventh. Tha t  the court errec! in allowing and permittins t h ~  
plaintiffs and the defendant Foster to offer any evidence of the wit- 
ness Meredith, which in any may tended to cut off the interest of 
B. F. King, Jr . ,  in the propertv by parol declaration, as shown by 
the defendant's tenth exception." 

On the trial counsel for Foster and for the plaintiffs admitted 
tha t  Foster did not relieve himself of the trust, as he a t  the time 
erroneously supposed that  he did, by purchasing the property a t  the 
mortgage sale of Wessell; and they further admitted that  by the 
sale of the property by F o ~ t e r  to the plaintiffs, with the concurrence 
of King, the latter was still entitled to one-half of the net profits 
made, and was obliged to pay one-half of the net loss, if there should 
be a loss. As said above, this view of the matter was adopted by the 
presiding judge, and the case was tried on tha t  theory. 

The jury found bv the answer to the third issue that  on a just 
accounting, after making proper deductions, there were no profits 
and Foster owed King nothing. 

Judgment upon the verdict, and the defendant, B. F. King, Jr., 
having reserved exceptions, appealed to this Court and assigned 
errors. 

Herbert McClam?n7~ for plrrintiffs. 
R o m f r e e  &: Cnrr for d ~ f e n d n n t s .  
E .  K .  Bryan and J .  C.  King for King. 

T ~ ~ L K E R ,  J . ,  after stating the n la t~r ia l  facts of the case: The 
decision of this appeal must turn largcly upon the construction, or 
meaning, of the trust declared by D. R .  Foster in the writing dated 
16 July, 1912. If D. R. Foster purrhased the property in hi. o m  
name for no other purpose than that of a resale by him and a di- 
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vision of the net proceeds of such sale between him and B. F .  King, 
Jr., there can hardly be any doubt that  the lsial proceeded cor- 
rectly in the court below, but the defendant King contends that by 
that  instrument an equitable estate was vested in him as to an un- 
divided one-half of the land, and that the sale thereof was to  be 
made jointly by Foster and himself, and consequently that the 
statute of frauds applied, and that no valid sal~? or transfer of his 
half interest or estate in the land could be made without his joinder 
in the deed, or other written instrument of conveyance. 

We cannot concur entirely in this view. The title was validly in 
Foster, who bought a t  the Wessell sale, the deed having been made 
to him alone, with a declaration of trust, as contained in the writing 
of 16 July, 1912. It appears therefrom that Foster paid $5,000 on 
the purchase price of $26,000, and King $1,000, but the latter was 
to pay Foster $500 more to help him carry the loan, for which con- 
sideration Foster agreed that  King might still enjoy the right to 
share with him in the net profits realized by a resale of the land, 
according to their prior agreement. But King did not comply with 
his part of this offer to let him in, so that  he might participate in 
the net profits gained upon a resale of the property, and there is 
ample evidence to  support the finding that  B. F. King, Jr. ,  finding 
that  he was unable to carry out his part of the lmrgain, voluntarily 
and deliberately waived and abandoned his right thus to share in 
the proceeds of a resale, the consideration of which was that  Foster 
should assume, and was compelled to assume, and pay King's share 
of the purchase price, and was otherwise forced l,o assume the bur- 
dens and inconveniences which, in law and in equity, rested solely 
upon King. There can be no question as to  the sufficiency of the con- 
sideration, and King's claim might, perhaps, be otherwise met and 
overthrown by a resort to the principle of equitable estoppel. He 
should be thankful that he has been voluntarily let in by Foster a t  
all, to enjoy the fruits of the resale, instead of imputing bad motives 
or conduct to him. He has been treatcd considerately, and even gen- 
erously in the matter. 

There seems to have been but one notive in the pur- 
(358) chase of this property, which was to hold the same securely 

for resale, and stripping the entire caw of all irrelevant 
matter, i t  narrows itself down to the one pivotal thought in the 
mind of the defendant King, and that  was, How much can I get out 
of it? King admits that  the property was purchased for a resale, 
and admits that  i t  was purchased for t!le purpose of making s quick 
return, for the evidence discloees a statement by him to the defend- 
ant Foster that he had the property as good as sold, or already sold, 
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a t  least as to one-half of it, with a good prospect for the sale of the 
other half, within thirty or sixty days. This was partly the consid- 
eration that  moved Foster to buy. or to  enter into the deal. When 
the title passed out of Wessell to Foster, and the sale was not made, 
as King had represented would be done, and King had surrendered 
all his right, Foster carried the burden, and in order to  protect him- 
self, had to mortgage other property of his own to prevent the loss 
of the $5,000 that  he had paid on the first installment. Foster's and 
Meredith's evidence discloses what was done so that  Foster might 
hold the property until the final sale. 

There is little room for contention against the existence of a 
power of sale residing in Foster to sell the land he had bought a t  the 
Wessell sale. It is implied from the very language of the instrument 
itself, if not expressly given, and this is demonstrably so, without 
calling in aid any of the parol evidence. Council v. Averitt, 95 N.C. 
131; Maxwell v. Barringer, 110 N.C. 76. But even if there was no 
express power contained in the writing, it could be shown by parol, 
either that  there was such a power or i t  could be implied from King's 
conduct, creating an estoppel upon him. 

We cannot imagine a case where the doctrine of equitable estop- 
pel could more justly have been applied than to this one. Where a 
party who has, or claims, a right, either openly and unequivocally 
abandons it ,  or does not assert i t  when he should do so, and induces 
another by his silence or conduct to believe that the right does not, 
exist, or that he makes no claim tn it. if he has it ,  and abandons and 
surrenders it ,  and the other party, acting upon such conduct as i t  
was intended that  he should do, and is induced thereby to do some- 
thing, by which he will be prejudiced, if the party who so acted is 
permitted to recall what he has done, equity steps in and protects 
the party thus misled to his prejudice, and will forbid the other to 
speak and assert his former right, when every principle of good faith 
and fair dealing requires, and even demands, that he should be silent. 
Faw v. Whittington, 72 N.C. 324, where Justice Bynum says for the 
Court: "Such a renunciation, however, would seem to operate, not 
as passing an estate or interest in land, which cannot be 
done strictly under the act without writing, but to operate (359) 
as an equitable estoppel on the vendee to  assert a claim to 
specific performance, where his conduct has misled the vendor in- 
tent~ionally." 

Let us a little more definitely state the real pith of the contro- 
versy, and incidentally the reasons advanced in support of B. F. 
King's position. It would seem that the pivotal question upon which 
the case must turn and be decided is stated in the latter part of the 
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second assignment of error, appearing in our statement of the case, 
which is as follows: "After the said agreement, was entered into the 
defendant B. F. King, Jr., could not convey his interest therein by 
parol, or oral statement, and vithout a valuable consideration." 

This embraces fully all that  can be said in his behalf, and his 
learned counsel have lost nothing of its strength by condensing it 
in the clearcut paragraph of the assignment above quoted. 

If the court was correct in its rulings upon this question, then all 
of its rulings on testimony must necessarily be sound, because the 
testimony was offered and received to explain ihe circumstances of 
the original purchase and throw light upon the meaning of the dec- 
laration of trust and, in addition to  that,  was offered and accepted 
for the purpose of showing that the defendant Xing had surrendered 
and abandoned all interest in the property and consented to  its sale 
by Foster. 

We will defer, for the moment, further discussion of the statute 
of frauds in its relation to this case. 

So the question comes back to this: What was the nature of the 
trust declared by Foster in favor of King? What was its purpose, 
and how could i t  be executed? 

As stated above, the defendant King contends that  he could not 
divest himself of whatever interest he had in the property or its 
proceeds, save by a deed of conveyance. Is  this co? 

The defendant Foster held the property upon trust to sell it and 
divide the proceeds equally between himself and King. It was not a 
naked trust, but a trust coupled with an expresrj power to sell and 
an  interest of his own, and although it  is admitted that the sale 
could not be made without the assent of King, e:rpressed or implied, 
that  assent might be expressed orally or impliec by conduct. As a 
matter of fact, i t  is a common transaction, and business men nat- 
urally assume that when property is conveyed to one person, or 
speculation, for resale for the benefit of himself and another. both 
can orally assent to the sale. Indeed this is the primary meaning 
of the words of the declaration: "The property is3 to be sold by us, 
and after the above cash advances are repaid, the net profits shall 

be divided equally, loss and expense shall be borne equally." 
(360) This language clearly does not mean that  King was to join 

in the deed with Foster, because Fostw done  holds the 
legal title, and it  was so intended. 

The contention of Foster then is, that the s d c  to the plaintiff 
conveyed a good title, free from all equities, and whatever rights 
the defendant King had were transferred to thc proceeds, and this 
for the following reasons: 
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First. The defendant Foster held the property in trust to be 
sold by himself and King, and when the sale was made by the con- 
sent or concurrence of King this was a strict performance of the 
trust and an execution of the power of sale therein contained. 

Second. Tha t  even if the sale to the plaintiff was a breach of 
trust, that  is, was not a strict compliance with the declaration of 
trust by Foster, yet the assent, however, testified to by King ratifies 
the breach and makes the transfer valid. 

Third. That even if the trust was not a trust for sale, but an 
equitable estate in the property, which could not be transferred by 
parol, yet whatever interest King had might have been abandoned 
by him without a deed. 

We will consider briefly each of these propositions, because 
they seem to us to be almost self-evident, and if either one of them 
is sound, the sale to the plaintiffs was valid, and the only claim 
arising from said sale in favor of the defendant King is to share 
whatever net profits or loss~s  there may have been arising out of 
the original purchase for $26,000, and the subsequent sale to plain- 
tiffs for $30,000, and the latter conclusion seems to be conceded by 
King: 

1. It is elementary that property may be conveyed to a trustee 
in trust for sale, and that  i t  is not only the right of the trustee, but 
his duty, to sell if and when the terms of the power authorize it. 19 
Am. St. Rep., note page 271 a t  bottom; 39 Cyc. 335; 28 Ency. of Law, 
p. 996; Flint's Lewin on Trusts, star page 424; I n  re Bedingfield R: 
Herrin's Contract (1893)) 2 ch. 332: Eakle v. Ingram, 100 -4m. St. 
Rep., note p. 102. 

I n  this case, as we have said and reiterated, i t  is clear to our 
minds that  the purpose was for Foster to sell the property whenever 
he and King found a purchaser, and indeed it was understood in the 
beginning that  King had already found a purchaser, and the sale to 
Foster was merely a means or process of transferring the property 
from the original vendor Wessell to the purchaser, hy and with the 
consent of both Foster and King, and dividing the profits. This con- 
sent, the jury decided, after full hearing, King gave. 

2. But even if the sale by Fovter to the plaintiffs was not a 
strict performance of the trust and an execution of the power therein 
contained, he was justified in making the sale if the only 
other person having an interest in the property concurred (361) 
with him in desiring it. 

This proposition is clearly stated by Mr. Maitland, who is gen- 
erally regarded as one of the great law writers of the last quarter 
century, in his book on "Equity" (Ed. of 1909), a t  p. 106. The doc- 
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trine is well stated in Butterfield v. Coluan, 112 N.Y., p. 486, by 
Judge Danforth, as follows: "The strength of Ihe plaintiff's case is 
in the doctrine which governs the relation of trustee and cestui que 
trust. Assuming, as, in view of our former decision, we must, that  
there would have been responqibility on the part of the trustee in 
omitting to follow the terms of the mortgage by which he undertook 
to be bound, and that  his dealing with the other defendant was a vio- 
lation of those terms, i t  was possible for the plamtiff to  absolve both 
the trustee and the other defendant from liability, either by acqui- 
escing in the consummation of the transaction 01- by a positive adop- 
tion of it. Here there was both. It is quite clear that no cestui que 
trust can allege that  to be a breach of trust which has been done 
under his own sanction, whether by previous consent or subsequent 
ratification. The general rule is that, either concurrence in the act, 
or acquiescence without original concurrence, will release the trus- 
tees. And there are no circumstances to make tqe plaintiff's case an 
exception. Whatever the trustee did which might otherwise have been 
found the subject of our just complaint, was done by the assent and 
sanction of the plaintiff." See, also, Pomeroy Equity Jurisprudence, 
sec. 1083, last sentence. The jury, as we have before stated. have 
found that  King authorized or concurred in Foater's act. 

3. Whatever equitable interest King had in the property was 
given up, surrendered or abandoned by him when he refused or 
failed to help carry the property longer and informed Foster that  
he could do nothing further, and that he could go on and sell the 
property, as testified by Foster and Meredith, and found by the jury. 

I n  Gorrell v. Alspaugh, 120 N.C. 362, Alspaugh sold land to Hine, 
and the latter then executed a bond for title to Alspaugh for the 
land, upon payment of certain loans evidenced by notes. Alspaugh 
could not pay these notes, and surrendered them to Hine. Subse- 
quently Alspaugh's creditors wed him and attempted to reach this 
property. It was claimed that Alspaugh had no interest in it ,  but the 
property belonged to Hine. It was held that,  'While an equitable 
interest in land may not be transferred by parol, i t  map be aban- 
doned or released to the holder of the legal titl: by matter in pais, 
provided such intention is clearly shown; hence the settlement made 
in 1894 between H.  and A.. being in good faiih, extinguished A.'s 
equitable right and vested in H.  a fee simple titlc." In Lewis v. 

Gay, 151 N.C. 168, p. 170, the Court says: "Parties may 
1362) by parol rescind or by matter in p a i ~  abandon rights in 

land." See, also, May v. Geftp, 140 N.C. 310; Bztrns v. M c -  
Farland, 146 N.C. 382; Matthews v. Thomprw, 186 Mass. 14; 
Miller v. Pierce, 104 N.C. 389, and Fa713 v. Whittington. 72 N.C. 
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321, where Justice Bynum explains this principle with great clear- 
ness and accuracy. 

There was ample consideration, as we have shown, for the aban- 
donment or surrender of this contract or interest in the property by 
King. The situation was this: King had induced Foster to purchase 
this property for the purpose of being resold, and relying upon 
King, Foster had done so; they mere unable to sell, and i t  became 
an onerous burden to carry the property, and at  the end of two 
years Wessell was pressing for the payment of his mortgage, and 
although repeatedly requested, King ~ o u l c l  do nothing to help Foster. 
Wessell agreed, however, tha t  if they would raise $4,000 he would 
not foreclose, and Foster told King tha t  if he would raise $500 of 
this amount he would raise the balance, and they could carry the 
loan on the property until better times came. This King failed to do, 
and told Foster t h a t  he could do nothing further, and to let i t  go. 
Then i t  was foreclosed, and Foster became the purchaser and hirn- 
self raised $4,000 and gave a mortgage for $16,000. 

Foster again offered to recognize the trust and to let King have 
his original share in the profits, in the event anything was made on 
the sale of the land, if he would raise $500 within six months, and 
this King thought he could do and promiqed to  do. Foster, thinking 
i t  was necessary to put  this agreement on the records had i t ,  by the 
consent of King, written on the margin of the records, and King 
promised to sign it, but failed to do so. Foster continued to press 
King to put  up the $500 to enable him to carry this loan from 
Wessell, which was secured by a mortgage on the property, and King 
kept promising, but finally told Foster that he could not raise any 
money to help, and tha t  he could go on and dispose of the property 
as  he saw fit, and tha t  he hoped he would make something out of it. 
(This is shown by Foster's testimony, to be found in the record.) 

I n  this connection King also told Meredith, who was then work- 
ing with Foster, tha t  he, King, who had been, and for some t h e  
theretofore ceased working with Foster, had left with Foster a sou- 
venir in the shape of t h i ~  purchase. Meredith also says that after 
King left Foster he often met King on the etreet, and he would ask 
if the Wessell property had been .old, and whcn he answered no, he 
would say, "I don't see why you don't sell it," and I suggested that 
he try to qell i t  himself, to which he replied something like this: that 
he had left a souvenir with Foster qo that he could remember his 
days with him while he was there. King stated tha t  he left a sou- 
venir with Foster that would stay with him. King told me 
tha t  he could not raise anything, and tha t  he was out of it. (363) 
(This appears by RSeredithls testimony in the  record.) 
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Foster was compelled to assume the burden and carry the property 
upon his own shoulders because King not only would not help, but 
left the countrv. 

If we are correct in the foregoing view (anc we undoubtedly be- 
lieve i t  to be the true one), assignments of erroi. which challenge the 
correctness of the court's rulings upon evidence, both in admitting 
and rejecting it, are unsound, because the evidence was offered and 
received merely for the purpose of showing what the actual situa- 
tion was, and what the  conduct of all the parties to i t  was. The law 
permits some latitude in such cases. 

This includes all assignments of error down to the tenth. 
The  tenth assignment is unsound for the same reason, as is also 

the  eleventh. 
The  twelfth assignment cannot be sustained, because the propo- 

sition therein contained was admitted by the ccunsel for Foster and 
plaintiffs and adopted by the court, who charged the jury that  
Foster had not divested himself of the trust by his purchase a t  the 
foreclosure sale. 

The thirteenth and fourteenth assignments w.re given in the gen- 
eral charge, so far as  they were proper. 

The fifteenth, sixteenth and seventeenth assi,mments of error are 
untenable for thk reasons we have already stated.. 

So far as the eighteenth assignment is concerned, i t  lays down a 
rule of law correctly, but it is inapplicable to the case. We believe, 
and the jury so found, tha t  Foster and King did both assent to the 
sale by Foster to  the plaintiffs. 

As to the nineteenth assignment of error, the general charge of 
the court to the  jury contained all on this subject to which the de- 
fendant King was entitled, because the court charged tha t  the pur- 
chase by Foster a t  the foreclosure izale did not divest King of his 
rights, and tha t  he still had the right to share equally in whatever 
profits were made upon the sale, but was also under obligation to 
pay one-half of the  expenses incurred in the maintenance of the 
property, and t h a t  the  jury found upon sufficient testimony, in an- 
qwer to the third issue, tha t  there was nothing clue to King under a 
just accounting, because the maintenance, upkeen, taxes, etc., of the 
nroperty exceeded t h e  rents which could bi, and were, obtained by 
Foster bv more than $2,000. 

As to the twentieth assignment of error, in the statement of the 
record, i t  is manifest tha t  the court could not ha~re  given this charge. 

The twenty-first assignment of error: This a,&gnment is a mere 
repetition of those discussed in the earlier portion of this opinion, 
and will not again be considered. The third pa-agrnph of that as- 
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signment cannot be established as a maker  of fact. ITe 
cannot agree tha t  the court did what i t  stated in this as- (364) 
signment; but, on the contrary, the learned judge permit- 
ted the jury to find not only from King's own language, but from 
his conduct, tha t  he had abandoned whatevcr equity he might have 
had. The remaining part of this assignment is without merit in law 
and in fact. 

The twenty-second assignment of error is but a repetition of the 
same proposition already fully discussed. 

We promised to revert to the question as to the statute of fraudq. 
I n  this case there was no contract to convey land, or any interest 
therein, as between Foster and King: the precise agreement was 
(excluding all other questions which justify Foster's action) that 
the land should be sold to some third person, and the net proceeds 
divided. Foster had the legal title, which he held for the purpose of 
executing the trust imposed upon i t  by the written stipulation. It is 
spoken of therein as an undivided one-half intereqt in the property 
held in trust by Foster for King, and that "the property is to he 
sold by us" (them), that is, Foster and King, but i t  all plainly 
means, when the context is considered, tha t  the property was bought, 
a t  the sale on joint account and solely for the purpose recited therein, 
which is, tha t  i t  should be resold to make what profit there was in 
the venture, and sold, too, by Foster, the trustee. It is again recited 
in the instrument tha t  Foster had mortgaged the land, in his own 
name as mortgagor, for $20,000, and advanced $5,000 in cash, and 
King the balance of $1,000, and that they were to divide equally 
the net profits of a resale. There was no objection by King to Fos- 
ter's mortgaging the property in his own name. The entire instru- 
ment when taken and considered within its four corners, shows con- 
clusively what the parties meant, and tha t  their only intention was 
tha t  Foster should hold the land in trust to carry out their design 
of selling the land for the profit that  was in i t ,  and there was no 
thought tha t  Foster should even convey one-half of the estate to 
King, but tha t  the latter should have one-half of the net profits, 
"loss and expense, to  be borne equally." Foster "held i t  in trust" for 
the consummation of the joint venture, and for no other purpose, 
and no one of the interested persons was justified in thinking that 
King had any other right in the transaction. Deeds and other writ- 
ings are to be construed so as to effectuate the intentions of the par- 
ties, as tha t  is ascertained from the language of the instrument. 
Gudger v. White, 141 N.C. 507; Tr;p le t t  v. Williams. 149 N.C. 394; 
Kea v. Robeson, 39 N.C. 427, and especially S. c., 40 X.C. 373. In 
Gudger v .  White, supm, i t  was held, referring to what had been said 
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in prior cases: Courts are  always desirous of giving effect to instru- 
ments according to the intention of the parties, so far as the law 

will allow. It is so just and reasonable that i t  should be so 
(365) that  it has long grown into a maxim that  favorable con- 

structions are put on deeds. Words shall always operate 
according to the intention of the parties, if b,v law they may and, 
if they cannot operate in one form, t,hey shall operate in that  which 
by law shall effectuate the intention. This is ?.he more just and ra- 
tional mode of expounding a deed, for, if the intention cannot be 
ascertained, the rigorous rule is resorted to, from the necessity of 
taking the deed most strongly against the grantor, citing Kea v. 
Robeson, supra; Rozoland v. Rowland. 93 N.C. 214; Campbell 2). 

McArthur, 9 N.C. 38; Ritter v. Rarrctt, 20 K.C. (Anno.) 266. And 
Justice Ashe said for the Court, in Rowland v. Rowlancl, supra, a t  
p. 218: Yntentio inservire, debet legibus, no11 legis intentioni, and 
as far as  i t  may stand with the rule of law, it is honorable for a12 
judges to judge according to the intentions of the parties, 2nd so 
they ought to do (1 Coke, p. 19), and Justice Blackstone, in the 
Rules of Interpretation laid down by him, 2 vol. 286, saps: 'That 
the construction be made upon the entire deed, and not merely upon 
the disjointed parts of it. -Yum ex anteccdentibus, et consequentibus 
fit optima interpretatio, and therefore that every part of it (if pos- 
sible) be made to take effect, and no word bui, what may operate in 
some shape or other, Nam verba &bent intelligi cum effectoe et res 
magis valeat quam pareat. And in Jaclcson v. Rlodgett, 16 Johnson 
172, the same rule is announced, 'that the construction must be 
made on the entire instrument, aftcr looking, as the phrase is, a t  the 
four corners of it.' See, also, 2 Smith's Leading Cases, 466, where 
numerous authorities are cited upon the subject.'" 

So that  upon this construction of the written trust, it is clear, 
as a conclusion, that  the case, so far as respect: the statute of frauds, 
falls within the principle of Afichacl v. Foil, 100 N.C. 178, a t  188, 
where a similar agreement was made. and it  was held that  a con- 
tract to  sell land and divide the profits was not within the qtatute. 
Manning v. Jones, 44 N.C. 368. Justice Davis says in Michael v. 
Foil, supra: "In Trowbridge v. W ~ t h ~ r b e e ,  '11 Allen's &lass. Rep. 
361, i t  is held that  a parol promise to pay to another a portion of the 
profits made by a promiseor on the purchase and sale of real estate, 
is not within the statute of frauds, and may be proved by parol. Sep, 
also, Sherrill v. Hagan, 92 N.C. 346.'' MTe have, in Newby & Weeks 
v. A.  C. Realty Co., ante, 34, discussed fully this question as to the 
application of the statute of frauds to agreerrents of this kind, and 
we there held that  the statute had no application whatever. Our 
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language was this: "The parties contracted with reference to the 
profits to be realized upon a resale of the land, and not with the 
view of acquiring title to any part of the land. They already had 
the title, and the land itself was to be held in trust, for the purpose 
of realizing the profits of another sale of it." No further 
comment is required. (366) 

That  King expected Foster to sell the land by himself, 
and without the joinder of Foster, can well be inferred from the 
last paragraph, but one, of the written agreement dated 16 July, 
1912, where Foster designates King to act if Foster should die be- 
fore consummating the matter, or bringing it  to a final conclusion. 
Besides, i t  appears, as we have already stated in a former part of 
this opinion, that King was willing to affirm the sale if he is al- 
lowed one-half of the net proceeds, and whether he so expressly 
agreed or not, his words and conduct plainly demonstrate that  i t  
was all he expected to be done. There is no v a y  of looking a t  the 
case that does not disclose that,  in any event, the sale was to be 
valid, even if he had a legal or equitable estate in the land and was 
legally entitled to join in the sale of it. Judged by his own conduct 
throughout the course of his dealing with Fostcr, as to the land and 
its sale, his case is cut up by the roots. 

The defendant Foster agreed to let King come in and share in 
the net profits of sale, but the jury have found that upon a fair and 
just accounting, when he is charged with his part of the costs and 
Ixpenses, and what he agreed to contribute, there will be nothing 
left for him. Foster was generous towards him in agreeing to account 
to him, when he had clearly given up and abandoned his former 
right, but however this may be, the jury have qettled the matter 
against him after he has had a fair opportunity to be heard and 
has been fully heard upon all questions involved. 

There is no reason for disturbing the verdict or judgment. 
No error. 

Cited: Mote v. Lumber Co., 192 N.C. 464; Scott v. Bryan, 210 
S . C .  481; Oil CO. u. Jenkins, 212 N.C. 144; Hare v .  Wed, 213 N.C. 
488; Bell u. Brown, 227 N.C. 322. 



390 I N  T H E  SUPREME COURT. [I82 

(Filed 2 Sorember. 1921.) 

1. Ejectment-Landlord a n d  Tenant-Notice to  Tenant.  
A verbal notice to terminate a lease giren by -he landlord, in confornl- 

ity with the stntute, is snfficient. 

Where the controversy in a sunmary proceeding in ejectment between 
landlord and tenant, is whether the contract is uy the monih or by the 
year, as to the landlord's notice to terminate it. only one iwue is re- 
quired, as to the expiration of the l twe  a t  the time of the commencement 
of the action, with the burden of the issue on the plaintiff. 

3. Same - Immater ia l  Issues - Bnrden of Proof -- Appeal and  E r r o r  - 
Harmless  Error .  

Where two issues are submitted to the jury in the landlord's action of 
ejectment, one as to the expiration of the term elf the lease as  being by 
the month as  plaintiff claimed ; or b.y the year, as the defendant claimed, 
the second issue will be regartled as surplusaqr on appeal, and an instruc- 
tion placing the burden of 111,oof on this last issue on the defendant will 
be regarded as harnlleqs error, it appearing that the jury, in answering 
the first issue in the affir~nativtb, understood and intended to render their 
verdict in favor of the plaintiff. 

4. I n s t r u c t i o n s - T l e o  of Trial-Evidence-Contmt. 
Instructions to the jury are considered with reference to the theory 

upon which the case is tried, and the eridcnce and conttations of the par- 
ties, anti are construed with the context. 

APPEAL by defendant from Webb, J . ,  a t  the M a y  Term, 
(367) 1921, of FORSYTII. 

Holton & Holton for plaintiff. 
Jones & Clement for defendant. 

WALKER, J. This is a summary proceeding in ejectment, brought 
by the plaintiff, as landlord, against the defendant, as his tenant. 

There are only two questions presented for our consideration: 
1. Can a tenancy be terminated by a vertal  notice to quit? 
2. Upon which party rests the burden to prove that the tenancy 

has come to an end? 
First. The notice in this case was oral. The defendant contcnde 

tha t  i t  should have been in writing, and for this he relies on Pell's 
Revisal, sec. 778, but that section applies to a different class of 
notices. I n  Vincent v. Corbin, 85 K.C. 108-111, it was held that a 
verbal notice to the tenant by his landlord ic.. sufficient. This dis- 
poses of the first exception. 



N.C.] FALL T E R M ,  1921. 391 

Second. As to this exception, i t  is necessary to i tate that the 
court below submitted two issues to the jury, as follows: 

1. Was the tenancy existing between the plaintift' and the de- 
fendant from month to month, and, if so. when did such tenancy ex- 
pire? The jury answered this issue "Yes, 1 January, 1921." 

2. Was the tenancy between the plaintiff and the defendant 
from year to year;  if 50, when did thc same expire? The jury an- 
swered this issue "No." 

This action to eject the defendant was comnimccd in February, 
1921. The court placed the burden as to the first issue upon the 
plaintiff, and as to the second issue upon the defendant. Submitting 
two issues was unnecessary. The defendant's counsel, 
Messrs. Jones and Clement, correctly insisted here, in their (368) 
brief and in their argument. that  in no evmt  could the 
burden of proof be placed upon the defendant Call. for tha t  the 
hurden of proof was upon the plaintiff from the beginning to the 
end of the  trial. There was but one question for the jury to pass 
upon, and tha t  was, "Had the defendant's term, or lease, expired 
when this action was commenced?" The burden of the issue could 
not rest on both plaintiff and defendant. The plaintiff became the 
actor a t  the institution of the suit. which placed the burden of proof 
on him, citing Garns  v. Harrington, 167 N.C. 86; Tillotson v.  Fulp, 
172 N.C. 499. This, as we have said, is very true. There was only 
one issue, and tha t  was the one stated by the learned counsel for the 
defendant, but tha t  one was s u b m i t t ~ d  by the first of the issuw, 
and the judge properly placed the hurden as to it upon the plaintiff. 

The contention of the defendant that  the tenancy was one from 
year to year, and required thirty days notice to end it ,  was not a 
separate or distinct defense, hut was in the nature of a denial oi 
plaintiff's allegation that i t  mas one from month to month, and was 
involred in the general issue or traverge of plaintiff's allegation. If 
plaintiff failed to establish his contention that  the tenancy wzs onc 
from month to month, he failed to do what the law required him to 
do, and the verdict and judgment should have becn against him. DE- 
fendant, though, should have stood hi. ground upon the general 
issue, simply denving the nlaintiff'c. nllegation The form of the 
second issue may have placed the burden upon the defendant, as he 
was required to prove the affirmatire of it. The Court said in TValk~r 
v. Carpenter, 144 N.C. 675: "Howerer thev may he arrayed on the 
docket, it is a fundamental rule of evidence that the burden of proof 
is on the party who substantially nsscrtc. the affirmative of the issue, 
whether he be nominally plaintiff or defendant. . . . The first 
rule laid down in the books on evidence i: to the effect tha t  the 
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issue must be proved by the party who states an affirmative and not 
by the party who state6 the negative." To the same effect is McKeel, 
v. Holloman, 163 N.C. 135. But we regard the second issue as en- 
tirely immaterial and without any proper sign~firance in the case. 
The jury having found, under the evidence and the charge, that  the 
tenancy was one from month to month, and that  i t  expired on 1 
January, 1921, the plaintiff was entitled to rerover. Having found 
that  the tenancy was from month to month, in response to the first 
issue, the jury would hardly have found, in response to the ~econd,  
that  i t  was a tenancy from year to year. They evidently found, and 
intended to find, for the plaintiff. While there  as a formal error in 
the respect indicated, i t  was harmless, as the vase turned out, ant1 
was not, therefore, prejudicial. 

It was held in Cotton 2). Mfg. Co. 142 N.C. 531, that  
(369) instructions to the jury are to be con4dered with reference 

to  the theory upon which the case is tried, and with ref- 
erence to  the evidence and contentions of the parties. And Chief 
Justice Ruffin once said that  the language of the judge is to he 
read with reference to  the evidence and the point disputed on the 
trial, and of course is to be construed with the context. 

When thus considered, there is no room for doubt that the jury 
fully understood the real and only issue, decided with the plaintiff, 
and intended their verdict to be for him. 

No error. 

Cited: Stein v. Levins, 205 N.C. 306; Renner v .  Phipps, 214 
N.C. 16. 

C. I,. BLL~CI(SSI ,L r. F. W. HANCOCK. TRUSTEL BTAT,OCK JIOTOR 
COMPANY. ASD JOHN HBRVE P. 

(Filed 9 Norember, 1021.) 

1. Deeds a n d  Conveyances-Registration-Sotice. 
Xo notice, howerrr full or formal. can cnpply that of the registration 

of conveyance of land required bv qtatute to g i w  priority over creditor3 
or purchasers for ralne. C.S. 3311. 

2, Same-Liens-Priorities-Filing-Indexing. 
The priorities between t\ro ~nortqages or deeds of truqt on land, appear- 

ing upon the indes of the register of deeds to have been registered on the 
same month, exact date not given, nothing else appearing, may be deter- 
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niined by the time of filing for registration, and their relatire l~ositinn on 
the index. Attention is called to c11. 6s. Lan. 1921. xnlcnding C.S. 3.533, 
though not applicable to the instant case. 

3. Eqnity-Subrogation. 
The princil~le of subrogation does not prerail in favor of a inere voluh- 

teer. 

4. Same-Liens-Prioritirs-Alortpages-Registvatioi~. 

Where there is a n  i~nplied agreement b e t w e n  the mortgage debtors tha t  
the one taking a subseqnent mortgage should pa7 off a n d  discharge the 
first one and acquire the benefits of the lien. :lnd i t  aljprars tha t  the  yrior 
mortgage was rimer regiqtered, but that a third mortgagr had aluo h r w  
given on the same lands snil regiitered prior to the vcond niortgage, t he r r  
is no existent equity in favor of the fir<t i111d nnregiptered mortgnqe upon 
which snbrogation can rcst in favor of the uecontl mortgagee whose mort- 
gage has been registered subsequent to the registration of the third one. 

5. Deeds  a n d  C ~ n ~ e y a n ~ e s - M ~ r t g ~ g ~ ~ - P r i o r  Mortgages  - Regis t ra t ion  
-Liens-Recitations i n  IVar ran ty  of P r i o r  Liens.  

Where the lands h a r e  been snbiected to three mortgazes, one for the 
balance of the purchase price. ~ r h i c h  has not been regi~tered ,  2nd the  
third merely refers to the firqt m o r t ~ a s e  lien in oniitting it from the 
warranty claufe. and is recorded bcfore the second. the mere referenre 
to the first m o r t ~ a r e  in the third one, ic not snrh n recognition of its 
~ a l i d  existence and binding effect nu to postpone the third inortjinge lien 
to tha t  of the second and last regiqtered mortgage. Nintou c. Lcc. 102 
S.C.  28, cited and distinguished. 

APPEAL by plaintiff from C~anmcr ,  J . ,  a t  chambers, 17 
March, 1921, from V m m .  (370) 

Civil action, heard on motion to diwolvr a restraining 
order and counter motion by plaintiff to make same permanent, by 
consent. Plaintiff, holding a debt of 81,579.87, secured by a deed of 
trust on realty in said county, bring. the action to restrain the sale 
by defendant Hancocli under a deed of t r w t  on same property, to 
secure two notes of $850 each. and have the latter deed declared a 
lien subsequent to that  of plaintiff and to remove same as a cloud 
to plaintiff's claim and interest under his deed. The facts more di- 
rectly pertinent, and the ruling of the court thereon, are embodied 
in the judgment as follon~s: 

"This action, coming on to  be heard before Hon. E. H .  Cranmer, 
judge, a t  chambers, in Henderson, N. C., on 17 March. 1921, and the 
same being heard on the motion of the plaintiff for a permanent in- 
junction against defendants forrclocinp n t r u d  deed executed by 
J. T. Harvey and wife on 20 Ainrch, 1020, to F. W. Hancock, trus- 
tee, which trust deed was filed for registration on 23 P\Iarch, 1920, 
unless or until the said trustee or Harvey shall pay to plaintiff thc 
sum of $1,579.87, with interest from 24 March, 1920; the court hav- 
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ing heard the evidence and argumtmts of counsel, doth find the fol- 
lowing facts: 

"That J. H.  Harvey contracted to buy 64 acres of land from 
Miss Martha Edwards, and paid the purchase money therefor, er- 
cept the sum of $1,075, as of 8 March, 1920. before the transaction 
was closed, Miss Edwards died, and, after her death, her heirs ex- 
ecuted a deed in fee for said land, which deed was dated 8 Alarch, 
1920, upon the execution of the said deed to wid Harvey he a t  once 
executed and delivered to T. T.  Hicks a decd in trust upon said 
land to secure the balance of the purchase money, $1.075, with six 
per cent interest thereon, said trust deed be2.rirg date 8 March, 1920; 
the said deed and trust deed were both duIy probated, the regis- 
tration fees paid, and they were filed for *egistrntion contempo- 
raneously in the office of the regi~ter of deeds for Vance County on 
10 March, 1920; the trust deed was never actually recorded upon 
the books, and no index thereof was made. 

"On 20 March, 1920, the said J. 11. Harvey and wife executed 
and delivered to  F. W. Hancock a deed in trust upon the said land 
to secure the payment of two notes for $850 c>ach, due 1 Kovember.. 
1920, and 1 November, 1921, being the balarce purchase price due 

for one Kline automobile. The said trust deed was duly 
(371) probated and filed for rrgistration in the office of thc reg- 

ister of deeds for Vance County on 23 March, 1920, a t  5 
o'clock p.m., and appears of record in said county in Rook 99, a t  
page 317; the date of actual registration on the book is not given, 
but i t  is indexed and the word 'Rlarch' is written on the line of its 
index a t  the beginning of the line. A deed in trust filed 8 April, 1920, 
is recorded on the page next before it. The Hancock trust deed is 
indexed three lines above the $1,579.87 trust deed, which also hac: 
the word 'March' a t  the beginning of its lint). On 24 March. 1920, 
the said J. H. Harvey and wife executed and delivered to T .  T .  
Hicks a deed in trust upon the same above mentioned land to secure 
the payment of the sum of $1,579.87. This t r w t  deed was duly pro- 
bated and filed for registration in the office of the register of deeds 
for Vance County on 26 March, 1920, a t  4:30 o'clock p.m., and ap- 
pears of record in said county in Rook 95, page 415; the date of 
sctual registration on the book is not given, but i t  j 5  indexed in 
March, 1920, after the trust deed to F. W. Hancock. 

"The plaintiff paid off the amount of balance due for purchase 
money on said land out of the $1,579.87 loaned said Haroev. and on 
26 March, 1920, the date the trust deed securing said $1,579.87 was 
filed for registration, and after its filing tl le trustee iindicg the 
$1,075 trust deed was not recorded, withdrew it from the office of 
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the register of deeds, tha t  is, the one which had been filed for regis- 
tration 10 March, 1920, but which had never been actually regis- 
tered or indexed upon the record. The debt secured in the trust deed 
to Hancock has not been satisfied. 

"Upon the foregoing findings of fact the court doth adjudge that 
the restraining order issued in this action by Hon. John Kerr, judge, 
be, and the same is hereby dissolved, the court being of opinion that 
the trust deed executed by said J. H. Harvey and wife to F. JV. 
Hancock on 20 March, 1920, and filed for registration on 23 Rlarch, 
1920, is a first and prior lien on the land described in the com- 
plaint herein, and tha t  plaintiff is not entitled to be subrogated t a  
the rights of Edwards under the $1,075 trust deed. 

"The plaintiff is taxed with the cohts of the action." 
Plaintiff excepted and appealed. 

T. T. Hicks & Son for p1ainti.q. 
F. W. Hancock, Jr., and A. C. & J. P. Zollicoffer for defendants. 

HOKE, J. The statute applicable, C.S. 3311, prorider; in effect 
tha t  no deed of trust  or mortgage on real estate, etc., shall be valid 
to pass any property as against creditors or purchasers for value 
from the donor, bargainor. or mortgagor, but from the registration 
thereof in the county where the land lies, and the Court 
decisions in this State construing the law have insistently (372) 
held tha t  no notice, however full or formal, shall avail to 
defeat a prior registration. Fertilizer Co. v. Lane, 173 N.C. 184; 
Blalock v. Strain, 122 N.C. 283; Quinerly v. Qziinerly, 114 N.C. 145. 

From a perusal of the facts da ted  in the judgnient i t  appears 
tha t  the deed of trust  under which plaintiff directly claims, being 
the deed to secure $1,579.87 from Harvey and wife to T. T. Hicks, 
trustee, was executed 24 3Iarc11, 1920, proven and filed for regis- 
tration 26 hlarch, indexed in March, 1920. exact date not given, but 
appearing on the index docket after the deed under which defendant 
claims. Tha t  the  deed of trust to defendant F. W. Hancock, trus- 
tee, to secure the $850 notes. executed 23 Iliarch, 1920, was duly 
proven and filed for registration 23 March, 1920, appearing on the 
index docket of the county registry as of March. 1920. above the 
deed to  T. T. Hicks, trustee, and presumably prior thereto. 

From these findings, therefore, and hv express provision of the 
statute, a s  betveen the two, the deed of defendant has the prior 
lien, and in any event, on the facts of this record, the prioritv of 
defendant's deed should prevail by reference to the time of filing. 
23 March, 1920, as against 26 March, the date when plaintiff's deed 
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was filed. Power Co. v. Power Co., 175 N.C. 6138; Glanfon R. Cotton 
v. Jacobs, 117 N.C. 427. 

It is urged on behalf of plaintiff that inasmuch as a portion o i  
the money advanced on the security of plaintiff's present deed of 
trust  to the amount of $1,075 was u v d  in paymcnt of the original 
purchase money to the Edwards heirs. and t l  a t  a deed of truqt to 
secure the  same had been proved and filed for registration 10 March, 
1920, to tha t  extent plaintiff should of right be subrogated to this 
claim as a prior lien on the property, hut, in our opinion, the posi- 
tion cannot be maintained. It is recognized that the principle of sub- 
rogation does not prevail in favor of a mere volunteer. but if it he 
conceded tha t  the position might aripe to p1:iintiff by reason of a 
permissible inference that  he paid off the Edwards debt a t  the re- 
quest of the debtor and under an implied ag~.eenlent that  he might 
thus acquire the benefits of the lien (see Lzlcs v. Rogers, 113 N.C. 
199, citing 2d Beach on Rlodern Equity ,Jurisprudence, sec. 801),  
the position would not avail plaintiff on the facts of this record, for 
as against defendant, holding under a duly registered instrument, 
the Edwards heirs never acquired any lien, and there is none to 
which plaintiff can be substituted. The fact:. showing tha t  before 
same was ever put  on the registry, or indexed, the deed securing the 
Edwards debt was withdrawn from the files and the purchase money 
paid in full. 

The position referred to is very well stated in 27 Amer- 
(373) ican Encyclopedia of Law (2 ed.) ,  a t  p. 206, as follo~vs: 

"The rights acquired by a party mtitled to subrogation 
cannot be extended beyond the rights of the 1)arty under whom sub- 
rogation is claimed, subrogation c3ontemp1atirg some original privi- 
lege on the part of him to whose place sub~litution is claimed and 
where no such privilege exists or w11cr.e it h:ts been waived by the 
creditor, there is nothing on which the right can be based." 

Again, i t  is insisted that  plaintiff's claim to the extent of the 
purchase money debt paid to the Edward., lxirs should be held su- 
perior because the deed of trust under whic~h defendant claims is 
in of the Edwards lien. and under the principle approved 
in Hinton v. Leigh, 102 N.C. 28. but on the facts precented, this ex- 
ception also must be overruled. In  Hinton V .  Leigh, supm, the Court 
held tha t  the claim under a later registered mortgage should be pre- 
ferred to claims secured by a subsequent deed of trust, but which 
had been first registered, but this was on the ground tha t  by correct 
interpretation the deed of trust fully recognized the validity of the 
mortgage and conveyed the land to ihe truste? only as subject to the 
mortgage lien. B u t  the position does not prevail from the fact that  
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in the instant case the deed of t,rust to defendant in the covenant 
against encumbrances merely excepts the claim then existent in fa- 
vor of the Edwards heirs. The present comes clearly within P i a m  
Co. v. Spruill, 150 X.C. 168, and that  class of cxses whicli ho!d that 
a mere reference to the existence of x prior encumbrance does not 
recognize its validity as a superior lien except as i t  may comply 
with requirements of our registration laws. 

We deem i t  not improper to refer to a statute of the recent scs- 
sion of the Legislature, chapter 114, amending C.S. 3553, and which 
may have an important bearing on the priority of liens as deter- 
mined by the date of filing in connection with the indexing and cross- 
indexing of instruments. The matter is not further pursued, as the 
law does not seem to affect thc rights of the parties to this contro- 
versy. TT7e deem i t  desirable, however, that the attention of the pro- 
fession and officials shal! he called to the existence of the statute 

We find no error in the present record, and the judgment for de- 
fendant is 

Affirmed. 

Cited: Allen v. Stainbark, 186 N.C. 78; Bank v .  Smith,  186 
S.C. 642; Davis v. Robinson, 189 N.C. 603 ; Trust Co. v. Godwin, 
190 S.C. 517; Hardy v. Abdallah, 192 N.C. 48; Hardy v. Fryer, 194 
N.C. 422; Story v. Slade, 199 N.C. 598; Lazcson v .  K e y ,  199 N.C. 
665; Wallace v .  Benner, 200 S.C.  130; Case v. Arnold, 215 N.C 
594; Turner v. Glenn, 220 N.C. 625: Reed v .  Elmore. 245 N.C. 237; 
Bourne v. Lay  & CO., 264 N.C. 36. 

(Filed 9 November, 1921.) 

1. Coutrarts-IVriting-Conditions Precedent-Parol Evidence. 
Where a contrtwt is reduced to nri t inq to bc held subject to the per- 

formance of n conclitirm precedent 111 onr of the pnrticq. the  rxiitencr oi  
the cc~ntrnct d y x d ~  upon the ~~erfor innnce  of the contlition, and  the fnil- 
nre of i ts  perforinanc~ may br i h o u ~ ~  bg pnrol. a s  huch does not tend to 
rarg.  alter, or contradict a written instrument. 

2. Same-Written in Part. 
The princ7i[)le u p o ~ ~  which the pnrol par t  of n rontract may be d ~ o n n  ill 

r l  ii1enc.c. when the other par t  thprrof  ha^ beer1 reduced to ~ ~ r i t i n g .  i.; 
inapplicable 1~-hen the Inw r ~ q n i r e s  a writing in relation to the subject- 
matter n-hich is bought to b~ shonri by parol. 
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3. Contracts-\\'riting-Co~lditiolls Subsequent--Par01 Evidence--Waiver 
-Mortgages - Deeds and C o n v e y a ~ ~ c e ~  - Embeazle~nent - Criminal 
Law. 

Where the plaintiffs have mttde a note cecured b>- a mortgage on their 
lands, given o:1 condition that a 1)ardon he unconditionally granted by the 
Governor to a relative who has embezzl~tl county funds, and the pardon 
was delivered and the note and mortgage deli\-ered to the groper county 
officials, and the plaintiffs in their action seek to uhow by parol as a con- 
dition precedent to the validib of the written inst~*nlnects that the county 
should first collect from the bondsman of the detrunlter, the allegation of 
n conditional delivery is waived by an admission of the plaintiffs on the 
trial that the defendant county was entitled to a judgment on their note 
and mortgage. 

4. Contracts-\Vlaiting-Admissions- Conditions Precedent - Par01 Evi- 
dence. 

Where a valid delivery of a binding, written contract has Seen estab- 
lished, or admitted upon the trial, neither a condition subsequent nor a 
reservation or cotemporaneons trust in favor of the grantor resting in 
parol, may be shown, in direct contradiction to th. written terms. 

5. Jndgments-Statutes-Mortgages-Deeds a ~ i d  Conveyances-Sales - 
Confirmation of Sales-Courts-Appeal and  Error .  

-4 judgment appointing rommissioncw to sell land under mortgage and 
apply the proceeds to the defalcation of a c o l ~ p t ~  official of county funds. 
which the niortgage was given to secnre, d l 1  be modified on appeal to 
provide for a report and confirmation of the sale by the court, when this 
provision of the statute has not been incorporated therein. 

S r a c ~ ,  J.. not sitting: \VAI.KER, J., diwenting. 

APPEAL from Horton, J., a t  June Term, 1921, of CARTERET. 
Action to determine the extent of plaintiffs' liability on a certain 

note and mortgage, executed and delivered to Thomas Thomas, and 
by him given as security to the county of Carteret. A brief history 
of this litigation is set out in the judgment of the Superior Court, 
entered a t  the June Term, 1921: 

"This cause coming on to be heard beiore J. Lloyd Horton, 
(375) J., and a jury, and i t  appearing to the court that a t  the June 

Term, 1920, of said court, this cause had been tried before his 
Honor, Connor, J . ,  and a jury, and at  said term the fo1lo:ving issues, 
with their answers, were submitted and found by the jury as follows, 
to wit: 

"1. I n  what amount, if any, is Thomas Thomae, trustee of the 
courthouse bond sinking fund, indebted to Carter?t County? Answer: 
'$13,236.49, with interest.' 

"2. What  sum, if any, is Carteret County entitled to recover of the 
United States Fidelity B Guaranty Company acs surety for Thomas 
Thomas, treasurer of Carteret County? Aneww: 'Nothing.' 
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"3. What sum, if any, is Carteret County entitied to recover of 
W. A. Mace, administrator of '4lonzo Thomas, dece~eed, on the bond 
of Thomas Thomas, trustee? Answer: '$5,000.' 

"4. Were the note and mortgage of T .  31. Thonla,i and wife. 
Laura, executed to Thomas Thomnq and assigned to Carteret 
County, taken and accepted with the understanding and agreement 
that  the same should be user1 only after the other securities, held by 
the county for Thomas Thon~aq. truqtet. had been exhauqted, as al- 
leged in the complaint? Answer: 'No.' 

"5. What sum, if any, is Carteret County entitled to recover 
of T .  31. Thomas and wife on account of the note for $13.500 secured 
by mortgage assigned to said county by Thornas tho ma^? Not an- 
swered. 

And i t  further appearing to the court that the presiding judge of 
said court in his discretion set aside t!le answer to the fourth issue 
and failed to answer the fifth issue, which he instructed the jury the 
court would answer after they had mswered the other issues, and 
permitted the plaintiffs to file a reply and further pleading upon 
which the following issues were submitted and answered a t  this, the 
June Term, 1921, of CARTERET, before his Honor, Horton, J . ,  and a 
jury, as follows, to wit: 

"4. In  what amount, if any, is W. A. Mace, administrator. etc., 
of Alonzo Thomas, indebted to Carteret County on account of the 
term of said Alonzo Thomas as treasurer of Carteret County, be- 
ginning on the first RIonday in December, 1914, and cnding a t  thc 
death of said Alonzo Thomas on 18 Sowmher ,  1915? Answer: 
'$5,000, and interest.' 

"5. What amount, if any, is Carteret County entitled to rc- 
cover of defendant United States Fidelity & Guaranty Company as 
surety for said Alonzo Thomas as treasurer of Carteret County for 
said tern], beginning on the first Xondny in December, 1914? An- 
swer: '$8,236.49, and interest.' 

"6. Were the note and mortgage given to Thomas 
Thomas by plaintiff given as an accommodation paper to (376) 
said Thomas Thomas, as allegcd by plaintiffs? Answer: 
(Yes.' 

"7. I s  the defendant. Carteret County. a holder for value aq 
between i t  and the plaintiffs of the $13,500 note and mortgage made 
by plaintiffs? Answer: 'YPs.' 

"8. Were the note and mortgage of plaintiffs executed to Thomas 
Thomas and assigned to Carteret County taken and accepted with 
the understanding and agreement that the same should be used by 
the county only after the bonds of said Thomas Thomas and of saicl 
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Alonzo Thomas had been exhausted, as alleged by plaintiffs, and 
then applied to the balance unpaid due said county on account of 
the Thomas Thomas trusteeship of the sinking fund and the treas- 
urership of said Alonzo Thomas? Answer: 'Yet,.' 

"9. What sum, if any, is Carteret County 3ntitled to recover of 
plaintiffs on account of the note for 313,500, secured by mortgage 
assigned to said county by Thomas Thomas? Answer: '$13,236.49, 
with interest from 1 October, 1916, to be credited with $5,000 and 
interest on same from 13 June, 1921, due by the estate of Alonxo 
Thomas as surety for Thomas Thomas, trust13e of the courthouse 
bond sinking fund,' the last issue having been answered by the 
court by consent of all parties that  the court might answer same 
after verdict as a matter of law. 

"It is now considered and adjudged by the court that  the answers 
to the issues number 4 and 5 be, and are on motion of defendants, 
other than Carteret County, set aside as a matter of law for the 
reason that  the jury found, a t  the June Term, 1920, by its ansu7er 
to the first issue, that  Thomas Thon~as,  trustee of the courthouse 
bond fund received and misappropriated the f ~ n d s .  

"It is further ordered and adjudged by thl: court that  Carteret 
County recover nothing against TJnited States Fidelity & Guaranty 
Company as surety, and that  said defendant TJnited States Fidelity 
& Guaranty Company go without day and recover its costs. 

"It is further considered and adjudged by the court that  Carteret 
County recover of W. A. Mace, administrator of the estate of Alonzo 
Thomas, deceased, the sum of $5,000, with interest from 13 June, 
1921, as surety on the bond of Thomas Thoma?, trustee of the court- 
house bond sinking fund, said Mace, adn4nistrator1 having tendered 
judgment for said amount in open court, said amount to be credited 
on the amount due Carteret County by T. M. Thomas and wife, 
Laura P. Thomas. 

"It is further considered and adjudged by the court that Car- 
teret County recover of T .  M. Thomas and wiie, Laura Thon~as,  the 
sum of $13,236.49, with interest from 1 October, 1916, a t  the rate of 

6 per cent per annum, to be credifed with the sum of 
(377) $5,000, and interest on same from 1:3 June. 1921, due by 

Mace, administrator of Alonzo Thomas, deceas~d, the said 
Alonzo Thomas having been surety on the bond of Thoma.: Thomas, 
trustee of the courthouse bond ?inking fund. 

"It is further considered and ldjudged that  the note and mort- 
gage given bv T .  &I. Thomas and wife. Laura 1'. Thomas, to Thomas 
Thomas, and assigned by Thoma.: Thomas tc Carteret County, be 
foreclosed to pay said indebtednew, and that Luther Hamilton and 
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Leslie Davis be, and are appointed commissioners to sell the lands 
described in the mortgage of T .  M. Thomas and wife, Laura P. 
Thomas, to Thomas Thomas, recorded in the office of the register 
of deeds of Carteret County, in Book 22, page 339, after due ad- 
vertisement and in accordance with the law governing sales of real 
estate under execution. 

"It is ordered that  such advertisement shall not be made until 
sixty days after the adjournment of this court, and then only in 
the event plaintiffs shall not have fully discharged the liability of 
this judgment. 

"It is further adjudged that  defendant Mace, administrator. pay 
the costs of the action, to  be taxed by the clerk. 

J. LLOYD HORTON, Judge Presiding." 
Upon the second trial the following admission was made in open 

court, and entered of record: 
"Counsel for plaintiffs, having so admitted in open court, the 

court finds the following facts: 
"In this case, the plaintiffs, T .  M. Thomas and wife, Laura 

Thomas, agree that,  pursuant to the i~sues  found in the trial of this 
case before Hon, George W. Connor, judge, a t  the June Term, 1920, 
the defendant, Carteret County, is entitled to a judgment again.t 
the plaintiffs, T.  M. Thomas and wife. Laura Thomas, in the sum 
of $13,236.49, with interest, said judgment to be credited for such 
amounts as had been or would be found by the jury in the case that 
the defendant Mace, adminiqtrator, and others are indebted to said 
Carteret County." 

wues, as a His Honor set aside the verdict on the 4th and 5th i,, 
matter of law, and rendered the judgment appearing above. Plaintiff. 
and defendant Mace, administrator, appealed. 

W a r d  & W a r d ,  H .  S .  W a r d ,  nnd I ~ t f h e r  Hamilton for plaintifis. 
Julius F. Duncan for Mace,  administrator. 
D. L. W a r d  and J .  F .  Duncan for United States Fidelity & Gunr- 

ccnty Company.  
hTo brief filed on  behalf o f  Ccrrtcret County.  

C L ~ R K ,  C.J. The case at bar has been tried twice in 
the Superior Court, and thiq is the qecond appeal here. (378) 
Former opinion reportcd in 180 N.C. 109. It is doubtful if 
the allegations of the complaint and the wording of thc 8th issue, 
by correct interpretation, amount to a charge and finding that plain- 
tiff's note and mortgage were not intended to take effect absolutely 
and unconditionally a t  the time of their delivery. It, was only upon 
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the allegation of a conditional delivery that  plaintiffs were permit- 
ted to show the "understanding and agreement" upon which the 
note and mortgage were "taken and accepted." Indeed. on the facts 
of the present record- the mortgage having been delivered to  the 
mortgagee and by him in turn assigned to Carteret County - i t  is 
not altogether clear or certain that  this position was eTrer open to 
the plaintiffs. Buchanan v. Clark, 164 N.C. 56; Huddleston 21. Hardy, 
164 N.C. 210; Bond v. M7ilson, 129 N.C. 325; note: 16 L.R.A. (N.S.) 
941. But  as the point is not raised by any specific exception, we shall 
not pass upon it  now. It is unnecessary for us 1.0 do PO. 

The principle applicable to a conditional dc'livery has been sanc- 
tioned and approved by us in a number of carefully condered  de- 
cisions; and i t  is now very generally recogni:ced in this and other 
jurisdictions. Farrington v. McATeill, 174 N.C. 120; Rowser v. Tarry, 
156 N.C. 35; Gaylord v. Gaylord, 1-50 N.C. 22!1; Hughes v. Croolcer, 
148 N.C. 318; Aden v. Doub, 146 N.C. 10; Pra Y tl. Chnfin, 136 N.C. 
350; Kelly v. Oliver, 113 N.C. 442, and Ware ,o. ,411~n, 128 U.S. 590. 
It is said in Anson on Contracts (Am.  Fd.)  338: "The parties to a 
written contract may agree t,hat until the hap3ening of a condition, 
which is not put in writing, the contract is t c ~  remain inoperative." 
And again, in Wilson v. Pouxrs, 131 Mass. 539: "The manual de- 
livery of an instrument may alwavs be proved to have been on a 
condition which has not been fulfilled, in 0rd.r to avoid its effect. 
This is not to show any modification or alteration of the instrument, 
but that  i t  never became operative and thal its obligation never 
commenced." These excerpts are quoted with approval in Garrison 
v. Machine Co., 159 N.C. 285, where the same doctrine is announced 
by Walker, J., in an elaborate review of the authorities on the sub- 
ject in hand. 

We are of the opinion, however, that  the admission, made in 
open court, to the effect that  the defendant county was entitled to a 
judgment on the note and mortgage in question (though subject to 
certain credits), takes these instruments out of the class of condi- 
tionally delivered contracts, if, indeed, they wcre ever entitled to be 
styled as such. To  admit their present validity and binding forcc 
for any purpose, in advance of the happening of the contingent event 
upon which i t  is alleged they were to take effec>t, is a t  variance with 
the theory of a conditional delivery, and brings into operation other 
principles of law. 

"It is fully understood that although a written instru- 
1379) ment purporting to  be a definite contract has been signed 

and delivered, i t  may be shown by par01 evidence that  
such delivery was on condition that the qame was not to be opera- 
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tive as  a contract until the happening of some contingent event, and 
this on the idea, not tha t  a written contract could be contradicted 
or varied by parol, but tha t  until the specified event occurred, the 
instrument did not become a binding agreement between the parties." 
Bowser v. Tarry, supra. The question is controlled very largely by 
the intention of the parties. Waters v. Annuity Co., 144 N.C. 670. 
But  plaintiffs have abandoned this position (if they were ever en- 
titled to take i t )  by their admission in open court, for it is only upon 
the strength and validity of the  note and mortgage that any judg- 
ment a t  all could be rendered against them and in favor of Carteret 
County. 

A valid delivery and binding contract having once been estab- 
lished, or admitted, the plaintiffs mag not thereafter be permitted 
to annex a condition subsequent, resting in parol, and in direct con- 
tradiction to the express terms of their written obligation, for this 
would infringe upon the well settled rule tha t  oral evidence will not 
be admitted to vary or contradict the terms of a written instru- 
ment. Mfg. Co. v. McCormick, 175 N.C. 277, and cases there cited. 

This doctrine was well stated by Smith, C.J., in Ray v. Black- 
well, 94 N.C. 10, as  follows: ('It is a rule too firmly established in 
the law of evidence to need a reference to authority in its support, 
that, parol evidence will not be heard to contradict, add to, take 
from, or in any way vary the terms of a contract put in writing, and 
all contemporary declarations and understandings are incompetent 
for such purpose, for the reason that the partirs, when they reduced 
their contract to writing, are presumed to h a w  inserted in i t  all the 
provisions by  which they intend to  be bound," citing I Greenleaf 
Ev., sec. 76; Etheridge v. Palin, 72 N.C. 213. -4nd to like effect are 
many decisions in our Reports, too numerous to be cited here. 

I n  Walker v. Venters, 148 N.C. 388, i t  was said: "Tt is true thgt 
a contract may be partly in writing and partly oral (except when 
forbidden by the statute of frauds),  and that  in such cases the oral 
part  of the agreement may be shown. But this is subject to the ~ w l l  
established rule tha t  a contempormeouq ayreement chdl  not contra- 
dict tha t  which is written. The written word abides and is not to he 
set aside upon the slippery nlemorv of man." See, also, ,Ilo,Rtt v.  
Maness, 102 N.C. 457, one of the leading cases on this subject, and 
Sykes v .  Everett, 167 N.C. 600. This l a d  citation contains an in- 
teresting and illuminating discussion of a kindred and cloqely allied 
subject which supports and is in full accord with our present de- 
cision. 

Kernodle v. Williams, 153 N.C. 475, and others like it, 
have no application either to the law or the facts of thiq (380) 
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case. Tha t  case held: "Where a contract is not required to be 
in writing i t  may be partly written and partly oral, and in such 
cases, when the written contract is put in evidcnce it  is admissible 
to  prove the oral part of it." But  the instrument here in question a 
conveyance of land, to be applied to the payment of the defalcation 
of public funds by the grantor's nephew, is required to be entirely 
in writing, and no oral agreement or private understanding can 
years afterwards be written into the contract in order to relieve the 
grantor of the responsibility he assuined and upon the execution of 
which he procured the release of his nephew. 

In  Gaylord v. Gaylord, 150 N.C. 222, the Court held that "the 
doctrine of engrafting an oral agreement upon a written instrument 
which is required by the statute of frauds for thcb conveyance of land 
cannot be established i n  favor o f  thc grantor in the deed." That 
case has been very often cited since with approval. See citations 
thereto in Annotated Edition. 

I n  Campbell v .  Sigmon, 170 N.C. 351, the Court held: "If, not- 
withstanding the solemn recitals and covenants in a deed, the grantor 
could show a parol trust in liimself i t  would virual ly  do away with 
the statute of frauds, and would be a m o d  prolific source of fraud 
and litigation. No grantee could rely upon the covenants in his deed," 
citing, among other cases, Gaylord v .  Gaylord, supra. 

In  Walters v. Walters,  172 N.C. 330, the same matter was fully 
discussed again, and i t  was held, "The grantor cannot set up a 
parol trust in his own favor against the grantee, saying the ruling 
in Gaylord v. Gaylord, 150 N.C. 222, that  a par01 trust cannot be 
set up by the grantor as to the conveyance in fee to his grantee, is 
not only upheld by the reasoning and auth0ritil.s therein cited, but 
that  case has since been upheld and reaffirmed in Ricks  v. Wilson,  
154 N.C. 289; Jones v. Jones, 164 N.C. 322; Cavennugh v. Jarmnn. 
ib., 375; Trust  Co. v. Sterchie, 169 N.C. 22; Campbell v. Sigmov,  
170 N.C. 351, and Walters v. Wnlters (when here before), 171 N.C. 
313." In  very recent cases, Allen v. Gooding, 173 N.C. 96, and Chil- 
ton  v. Smith ,  180 N.C. 472, Ga?/lord v. Gaylord has been again cited 
with approval. I n  the latter case the Court overruled a previous 
decision of this Court, Fuller v. Jenkins, 130 N.C. 554, which had 
mistakenly held that  a deed absolute on its f aw  could be converted 
into a mortgage because of an oral agreement between the parties 
a t  the time that  i t  should operate as a mortgage, and said that i t  
"stands alone and is expressly overruled." 

If a negro or some poor white man is convicted of stealing a side 
of meat for his starving family the doors of the State's Prison 
usually lie open before him, but Thomas Thomas having 



N.C.] FALL TERM, 1921. 405 

been convicted of appropriating thousands of dollars en- (381) 
trusted to his rare for safe keeping, and sentenced to the 
State Penitentiary, i t  was made to appear to the Governor of the 
State, who has the  unrestricted power of pardcn, tha t  i t  was more 
advisable to secure the return of this money to the taxpayers of 
Carteret County than that the criminal should be punished, and 
upon assurance tha t  by this instrument his uncle had insured the 
payment of this fund to the taxpayers the pardon I n s  granted. That 
was the consideration for this deed and, according to the custom, 
this reason was given out to the world as the ground for the pardon. 
There is no provision in that  deed that the grantor therein, who on 
the faith thereof procured the releaw of his nephew from the sen- 
tence of the law, should be "exempted from payment if some one 
else could be sued to recover the sum embezzled." There could be no 
oral agreement in favor of the grantor tha t  notwithstanding. in fact. 
the public must collect the money, if they could, out of other pcople. 
On the written agreement that  out of the land conveyed the county 
treasurer would be reimbursed, the ~ a r d o n  was given and the con- 
vict released. The State performed its part of the contract. The writ- 
ten agreement on the other hand Was  ine equivocal tha t  the property 
conveyed in the deed should be applied to reimburqe the county and 
protect the people of the county from raking additional taxes to 
make good the loss their treasury had sustained by the defalcation. 
Upon the facts in the present record the mortgage was delivered to 
the mortgagee, and by him assigned to Carteret County in consid- 
eration of his pardon, and the conveyance was as unconditional as 
the pardon which he received. 

The admission having been made in open court in this caw, to 
the effect tha t  the defendant county mas entitled to a judgment on 
the note and mortgage in question. takes this instrument out of the 
elas. of conditional and conditionally delivered contracts, if indeed 
i t  had ever been entitled to be so styled. There was no re~ervation 
in the conveyance now sought to be set aside that i t  was "not to be 
valid if any one else could be sued for the money." It will not be 
charged by any one that the Governor in qranting the pardon ever 
understood tha t  this was a part  of the instrument executed hy the 
plaintiff. It was absolutely repre~ented to him as an unconditional 
security to the  county that  the funds ~ ~ u l d  be replaced by .ale of tllp 
property conveyed, and in open court in this case i t  was admitted 
that, the county was entitled to judgment on the note and mortgage. 

Instead of that ,  these  fund^ which were taken out of the public 
treasury eight to ten years ago are still withheld, and we are aqlcEd 
by the mortgagor to hold that  there must be a long, weary chase 
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taking the time of the courts a t  great additional expense 
(382) to the county to ascertain whether or not there was some 

private unwritten agreement with some one by which other 
people should first be sued to recover the monejr which the plaintiff 
contracted to pay, if his nephew were released. 

The pardon was unconditional, based upon the security of this 
conveyance for the unconditional payment of the money. The prop- 
erty of the citizens of Carteret County may be advertised for the 
payment of the enhanced taxes caused by the defalcation, but the 
property pledged for the repayment of that  sum is still unsold, and 
the only visible result so far has been the added cost of the courts 
in investigating the plea of an oral ~nderstandir~g that  the property 
of the mortgagor is to be exempted from liabilisy, if some one else 
can be found who can be sued. The public burdms are increased by 
protracted litigation in the metaphysical round of legal technicali- 
ties in the effort by learned counsel to  

"Distinguish and divide a hair between south and southwest 
side," 

with the ultimate result possible that  if any one ever pays anything 
there will be little, if any, of i t  that will get into the treasury for the 
benefit of the people who have lost it. 

Applying these principles, his Honor might well have excluded 
all the evidence offered on the second trial and rendered judgment 
on the verdict as returned and left undisturbed a t  the June Term, 
1920. But  as the same result has been accomplished, though some- 
what irregularly, by the judgment as entered, w? have concluded to 
let i t  stand, as i t  is a matter of public interest to all the people of 
Carteret County that  this litigation should be disposed of as speedily 
as possible. It is their money which has been misused and misap- 
propriated, and embezzled; and, up to the present time, nothing 
has been refunded or paid back. The note and rlortgage in question 
were given to make good this shortage and to sa-ie the county harm- 
less from defalcations of one of its officers. These transactions oc- 
curred in the year 1916. The plaintiffs' obligztion matured on 7 
February, 1917. Nothing further seems to have been done until this 
suit was instituted on 3 February, 1919, to  require the commis- 
sioners to  proceed with the collection of the prior securities in exon- 
eration of plaintiffs' undertaking. Plaintiffs also allege that  the 
county authorities have been negligent in thir: respect, and they 
have sought to  be relieved from any further h b i l i t y  by reason of 
wch delay and inaction. It would seem that  this surreptitiously 
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taken money, to say the least, should have been made good long 
ago. Public funds belong in the public treasury, and we are unable 
to find any warrant of law for such indulgences as are dixlosed by 
the present record. 

This opinion will be certified to the Superior Court of Carteret 
County, to the end that  the judgment entered a t  the June Term, 
1921, may be modified so as to provide for a report and 
confirmation of the sale as required by statute;  and, as (383) 
thus amended and changed, the judgment will be 

Modified and affirmed. 

STACY, J., not sitting. 

WALKER, J., dissenting: As much as I deprecate it, I am con- 
strained to dissent from the opinion and impending judgment of 
this Court, as I think that upon the issues found by the jury (in- 
cluding the two numbers 4 and 5 of the second series of issues), 
which were set aside by Horton, ,J., for error in law, and which should 
be reinstated, as there was no error in law or in fact, there should 
be a judgment against Mace, administrator of Alonxo Thomas, for 
$5,000, and against the United Stateq Fidelity Cornpanp of Balti- 
more for $8,500, and only if there is any balance due after apply- 
ing these sums as credits on the whole amount due the count,y, qhould 
there be any judgment against the county. A brief history of this 
case will demonstrate what a grave injustice we are ahout to inflict 
upon the plaintiffs, who have unqucstionahlv the highest and strong- 
est equity in this case as against all of the other parties. 

The county of Carteret was about to lose a largc sum of money 
($13,500) by the defalcation of Thomas Thomas, as special sgent 
of the courthouse fund, and as  treasurer of the county, and also by 
the defalcation of Alonzo Thomas, aq treasurer of the county. Alonzo 
was surety on the bond of Thomas Thomas, and hence the judgment 
against Mace, his administrator, and the United Statrs Fidelity 
Company of Baltimore, was surety on the bond of Alonzo Thomas 
as treasurer of the  county. When the debt to the county had been 
incurred by  the said defalcation, the plaintiffs, Thomas AT. Thomac 
and his wife executed their note with a mortgage, or deed of trust, on 
their land to secure it, and payable to  Thomas Thomas for the pur- 
pose of having it deposited by him with the county to secure the 
debt he owed the county, with the contemporaneous understanding, 
and express stipulation, tha t  the note and mortgage should not take 
effect until the county had exhaus t~d  the securities it already had 
for said debt, which securities consisted, a t  the time, of the  bond of 
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Thomas Thomas, on which Alonzo Thomas was tjecurity for $5,000, 
and the bond given by Alonzo Thomas himself :is treasurer of the 
county, on which the United States Fidelity Company was surety 
for $12,000. No other securities were intended thrtn those just men- 
tioned. I n  other words, the county was required to exhaust the bonds 
of Thomas Thomas as  agent and as treasurer, and tha t  of iilonzo 
Thomas as treasurer, before the note and mortgage of the plaintiffs 

handed to Thomas Thomas with the un~lerstanding tha t  i t  
(384) should be deposited with the county, but upon the con- 

tingency tha t  i t  should not become effective. or resorted to 
as  security, for Thomas Thomas' defalcations of all kinds until other 
securities were first exhausted. 

The authorities are very numerous to the effect tha t  a note and 
mortgage, or contract, may be made to depend upon a contingency. 
or condition, and tha t  i t  is a full defense to an action upon the note 
tha t  the contingency has not happened or the condition not per- 
formed. It makes no difference what the contin':ency or condition 
is so tha t  i t  is lawful and has some relation to the contract, or per- 
haps even if i t  does not, but is purely collateral. Kelly v. Oliver, 113 
N.C. 442, which has often been approved as a good illustration of 
the principle. It is also held tha t  such a contingency or condition 
stipulated for a t  the time of the execution of the contract, bond or 
deed, does not contradict or vary the terms of the latter, and is 
merely a contemporaneous agreement postponing its legal opera- 
tion. It is said in Kelly v. Oliver, supra, to be competent for the de- 
fendant (plaintiff here) to show that  although hc signed and deliv- 
ered the instrument, i t  was not to go into effect, a3 to him (or them) 
until a certain condition was performed. and tha t  this does not vio- 
late the rule as to contradicting or wry ing  a writing, but has only 
the effect of a purely collateral undertaking postponing the effective- 
ness of the  written contract, etc., until the happening of the con- 
tingency or the  compliance with the condition, citing Pmniman v. 
Alexander, 111 N.C. 427, which. in its turn, cite:; Kerchncr 2). Mc- 
Rae, 80 N.C. 219; Brastcell V. Pope, 82 N.C. 57;  Woodfin v. Sluder, 
61 N.C. 200. The learned reporter t h u ~  head-notes the case of Penv- 
iman v. Alexander, supra: "The maker of a promissory note, or 
other similar instrument, if sued by the payee may show as between 
them a collateral agreement putting the payment upon a contingency, 
and it is competent also for a defendant sued as acceptor of such in- 
strument to show in defense the conditions of hi:: acceptance." i lnd 
to the same effect is Aden v. Dolib, 146 N.C. 10. where we held: 
('The position taken by the plaintiff, that  the evidonce tended to con- 
tradict a written instrument, and, besides, a negotiable instrument 
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is clearly without any support in law. I n  the first place, the written 
agreement was made a t  the very time the note was given, as a part  
of the same transaction (and the plaintiff had notice of the condi- 
tion on which i t  was delivered). This docs not bring the case within 
the rule of evidence by which i t  is forbidden to vary or contradict 
a written instrument, nor within the other rule protecting an inno- 
cent purchaser for value of a negotiable instrument. It is not 3 cor- 
rect proposition in law, as stated in the plaintiff's prayer for in- 
structions, tha t  a negotiable instrument is of quch high dignlty as 
a medium of exchange tha t  the parties cannot annex any lawful 
condition to its payment a t  the time i t  is given, when the 
action to recover i t  is between the original parties to it," (3851 
or the holder of the  note is fixed with notice of the agree- 
ment, for he is not then a bona fide purchaser. (The case of Penni- 
man v. Alexander, supra, was reaffirnled in 115 N.C. 555.) The ques- 
tion is fully discussed, as to this and other features of this case, in 
Evans v. Freeman, 142 N C. 61, where n7e said tha t  "4pplying the 
rule we have laid down, i t  has been adjudged competent to show by 
oral evidence a collateral agreement as to how an instrument for the 
payment of money should in fact be paid, though the instrument is 
necessarily in writing and the promise it contains is to  pay qo many 
dollars. I n  support of the proposition, as thus ctatcd, we may refer 
specially to comparatively recrnt decisions." Hughes v. C r o o k ~ r ,  
148 N.C. 318 (opinion by Connor, .J.), held that when a promi~sory 
note is given in pursuance of the terms of a written contract, evi- 
dence can be introduced of a contemporan~ous oral agreement, made 
as a part  thereof, to the effect that the note and contract were ex- 
ecuted and given upon a condition, which has not been performed. 
This does not vary by par01 the terms of the written inst,rument, 
but postpones its operation until the happening of the contingencv. 
I could cite additional authorities in this and other jurisdictionc to 
the same effect, and almost without number, but will add only a 
few in this Court: Gnrrison v. AIrrchine Co., 159 N C. 283, 289-290; 
Sykes v. Everett, 167 N.C. 600; Bresee v. Cntmpton, 121 9 . C .  122 
(opinion by Clark, J . )  ; Gcrzxam v. Ins. Co., 155 N C .  330; Rowser 
v. Tarry, 156 N.C. 35, a t  pp. 38-39; Praff v. Chaffin, 136 N.C. 350; 
Mercantile Co. v. Parker, 163 N.C. 277. ;'\To cace states the principle 
more strongly or clearly than Bovser v. Tarry,  supra (opinion by 
Hoke, J.), and he adds that "it is now w r y  grncrally recognized." 

But  I am not bound to suqtain that  proposition in order to show 
tha t  the plaintiff cannot be proceeded against until the county ful- 
fills its part  of the agreement so solemnly entered icto by it. 

M y  second contention is this, and I think that there can be no 
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question as to its correctness if our own decisions are of force or 
value as authorities, or precedents: Whether or not the condition 
which was annexed contemporaneously with the delivery of the notes 
to the county, affects the operation or validity of the contract, is 
not essential to the protection of the plaintiffs from the injustice of 
making them pay what others owe. We may waive, or pretermit this 
view, and yet, they are still without any l iab i l i ,~  unless, and until, 
the county has shown its compliance with the (condition, for if the 
condition was annexed by parol, as a col1ater:il part of the con- 
tract, not in writing and not intended to be, or 1,o be more accurate, 
if i t  is the other part of the contract (and doe3 not contradict the 

written part) ,  the county is just as much bound to perform 
(386) the condition before suing the plaintiffs as if i t  affected the 

operation going into effect, validity, or enforcibility of the 
contract. Mr. Clark in his Treatise on Contracts (2 ed.), a t  p. 85, 
says: "Where a contract does not fall within the statute the parties 
may a t  their option put their agreement in writing, or may contract, 
orally, or put some of the terms in writing and arrange others orally. 
I n  the latter case, although that which is written cannot be aided 
by parol evidence, yet the terms arranged oral11 may be proved by 
parol, in which case they supplement the writing, and the whole con- 
stitutes one entire contract." Commenting upon the quoted passage, 
we substantially said in Evans v. Freeman, suDra, that  in such a 
case there is no violation of the familiar and elementary rule we 
have before mentioned, because in the senqe of that rule the written 
contract is neither contradicted, added to, nor varied; hut leaving i t  
in full force and operation as it  has been expressed by the parties in 
the writing, the other part of the contract is permitted to be shown 
in order to round i t  out and present i t  in its corqdeteness, the same 
as if all of i t  had been committed to writing. The oral evidence tends 
to insert by parol the complement of the written terms so as to pre- 
sent the whole of i t  as the parties intended it  should be. 

All the cases hold, and there are many of thorn, that in so doing 
there is no contradiction of the written terms, hut they can coexist 
in perfect harmony. I have already referred to some of that class of 
cases. Justice Hoke states the general propositior well in Typezcm'fer 
Co. v. Hardware Co., 143 N.C. 97, and citing Broom on Pnrol Evi- 
dence, sec. 117, he says tha t  parol evidence is admissible to show an 
agreement or method of discharging the contract other than that 
specified in the bond. He  discuss~s the matter fully and assigns the 
reason for the rule, citing Woodson v. Beck, 151 N.C. 144, and 
Walker v .  Venters, 148 N.C. 388 (relied on in the opinion of the 
Court in this case) as necessarily excepted from the operation of 
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the  principle by the peculiar terms of the contracts upon which 
those suits were brought. I also refer to Cobb v. Clegg, 137 N.C 153, 
where the subject is fully discussed. If we should not follow the 
principle stated, we might shake the validity of many transactions 
in our banks which have been recognized as entirely within the law, 
for deposits, of collaterals to secure debts are conducted in the same 
way and accompanied by similar parol agreements to the one in 
this case. No one has ever doubted their legality. As pointed out in 
Evans v. Freeman, supra, and Typewriter Co. v. Hardware Co., 
supra, the promise by note or otherwise, to pay so many dollars a t  
a specified time is not contradicted by, nor does it conflict, with, oral 
terms as to  how the money should be paid, or by showing tha t  some- 
thing was to be done by the other party before the money should be 
forthcoming. But  there is a more recent case which fully and con?- 
pletely covers our cape and upon smi la r  facts. Kemodle 1). 

Williams, 153 N.C. 475. a t  p. 476 and 477, where the Chief (387) 
Justice says: "While i t  is true tha t  a contemporaneous parol 
agreement is not competent to  vary, alter, or contradict a written 
agreement, still when a contract is not required to be in writing, i t  
may be partly written, and partly oral. and in such caqes when the 
written contract is put in evidence, i t  is admissible to prove the oral 
part  thereof. Nissen v. Mining Co., 104 N.C. 310. This is not vary- 
ing, altering, or contradicting the written instrument, but merely 
showing forth the entire contract that  was made." He  then in- 
stances the conditions of a mortgage, and a penal bond, and s a p :  
"So also, with a penal bond, whirl1 iq generally in a large cum, with 
a condition annexed by which i t  is of no effect unless a certain event 
happens, and even then the obligor is usually called on to pay a 
much smaller sum. There are nlanv other instances which might be 
given of a like nature." Referring to the special facts of his case, the 
Chief Justice puts our case, in principle, when he says further: "In 
the present case the contract, as alleged by the defendmts and 
found to be true by the jury, in its entirety, was that  the plaintiff 
gave his daughter $500 absolutely, and took her note for the other 
$915, upon which certain payments were to be made (which are 
admitted to have been made) and the balance was given condition- 
ally tha t  i t  was to be accounted for with the father's executor, i. e., 
to be required only if n e ~ d e d  for the pavment of the debt. of the 
estate. Such an agreement is not a contradiction of the terms of the 
bond, for the full amount would be paid, if necessary, upon the hap- 
pening of the conditions stipulated for. -4greements of this nature 
have often been held valid." But he goes on and refers to our cases 
as decisive of the question, such as Penniynan v. .4lexander, supra; 
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Evans v .  Freeman, supra, and Typewriter Co. v .  Hardware Co., 
supra. H e  continues: "In Evans v .  Freeman, supnz, i t  is said that  if 
an agreement is partly in writing and partly ora , evidence is com- 
petent 'for the purpose of establishing the unwritten part of the con- 
tract, or even of showing the collateral agreement made cotempo- 
raneously with the execution of the writing.'" He  then adds that  
this has been repeatedly held by this Court, and "it has been ad- 
judged competent to show by oral evidence a collateral agreement 
as to  how an instrument for the payment of money should, in fact, 
be paid, though the instrument is necessarily in writing, and the 
promise i t  contains is to pay so many dollars." To same purport, 
Typewriter Co. v .  Hardware Co., supra; and finally he collates the 
law in this wise: "The subject is thus summed up by Brotvne on 
Par01 Evidence 252, who, quoting the last-named case (Brook v. 
Latimer, 44 Kan. 431), and many others, says that parol evidence 
is competent between the original partiee to show that  the consid- 
eration was illegal, or t o  show the real consideration and purpose, 

or to show that  i t  was fraudulent, or to <:how an additional 
(388) collateral consideration, giving many instances - among 

them the most common being to show thni a note given by a 
child to a parent, though absolute in terms, was hy parol agreement 
to  be deemed an advancement." Justice Manning dissented in that 
case, but a t  page 485 admits the correctnecs of the principle we have 
stated, but says i t  is confined to a certain class of casea, and "it 
will be discovered, I think, that none of these written instruments 
were based upon a present consideration or that  the maker executed 
them as evidence of an existing liability, but for occomnzodntion of 
the payee and without consideration." The learned justice largely 
bases his dissent upon the ground that in that  case the oral evi- 
dence would not only contradict the written part of the contract, 
but destroy the bond. But that would not be the c8ase here, as i f  the 
county prosecuted the defaulting parties and their sureties with 
proper diligence and failed to recover, it wc.uld have complied with 
the condition (or contingency), and t l ~ e  bond and mortgage would 
immediately come into full operation as a security for the county 
(as said by the Chief Justice in the Xernotlle case) : for the latter. 
even under the entire contract, written and parol, was only a guar- 
antor for collection, and subject only to the obligation of such a 
guarantor. So i t  comes to this, that in the ICernoodle case the Court - 
was practically unanimous as to the question we have here for de- 
cision. Other authorities are Wilson v. POZCVS, 131 Mass. 539: P?lm 
v. Campbell, 6 El. & B1. 88; 1 Elliott on Evidence, eec. 575. So that  
I say finally, as to this part of the case, that in either of the views 



;?r .C.] FALL TERM, 1921. 413 

presented by me, the judgment of the court below, and the opinion 
of this Court, about to be promulgated, in wh~ch it  is affirmed with 
slight modification, are erroneous, and fly in the face of every well 
considered case of this Court upon the subject. 

Now let us look a t  this caee from another viewpoint, and this 
concerns the larger equity involved. The jury, by their verdict a t  
June Term, 1920, found as follows: 

1. That  Thomas Thomas, trustee of the sinking fund, misappro- 
priated $13,236.49, and is indebted to  the county in that  amount. 

2. That  the United States Fidelity and Guaranty Company, as 
surety of Thomas Thomas, as treasurer of the county, owed nothing. 

3. That  Mace, administrator of Alonzo Thomas, as surety for 
Thomas Thomas, trustee, etc., is indebted to the county in the sum 
of $5,000. 

4. That  the note and mortgage of T .  &I. Thomas and wife, 
Laura, delivered to Thomas Thomas and assigned to the county, 
were not taken and accepted by the latter with the agreement that 
they should be used only after the other securities held by the county 
for Thomas Thomas, trustee, were exhausted, as alleged in the com- 
plaint. (This part of the verdict set aside by Judge Connor.) 

5 .  The fifth issue as to the indebtedness of T. >I. Thomas 
and wife to the county on the note for $13,500 was not an- (389) 
swered. 

The court a t  June Term, 1920, gave no judgment. but merely set 
aside the answer to the fourth issue and allowed the plaintiffs to 
amend generally, and it  will be seen now that the issues subinitted 
by Horton, J., a t  June Term, 1921, are different froin those sub- 
mitted by Connor, J . ,  a t  June Tcrm, 1920. They are as follows: 

"4. In  what amount, if any. is W. -4. Mace, administrator. etc., 
of Alonzo Thomas, indebted to Cai-teret County on account of the 
term of said Alonzo Thomas as treasurer of Carteret County, be- 
ginning on the first Monday in December, 1914, and ending a t  the 
death of said Alonzo Thomas on 18 November, 1915? Answer: 
'$5,000, and interest.' 

"5.  What amount, if anv, is Carteret County entitled to recover 
of defendant United States Fidelity and Guaranty Company as surety 
for said Alonzo Thomas as t r~asurer  of Carteret County for said 
term, beginning on the first Monday in December, 1914? Answer: 
'$8,236.49, and interest.' 

"6. Were the note and mortgage given to Thomas Thomas by 
plaintiff given as an accon~modation paper to said Thomas Thomas, 
as alleged by plaintiffs? Answer: 'Yes.' 

"7. I s  the defendant, Carteret County, a holder for value as 
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between i t  and the plaintiffs of the $13,600 note and mortgage made 
by plaintiffs? Answer: 'Yes.' (But it had notice of the condition be- 
cause i t  agreed to i t  a t  t,he time.) 

"8. Was the note and mortgage of plaintiffs executed to Thomas 
Thomas and assigned to Carteret County t akm and accepted with 
the understanding and agreement that the same should be used by 
the county only after the bonds of said Thomas Thomas and of said 
Alonzo Thomas had been exhausted, as alleged by plaintiffs, and 
then applied to the unpaid balance due said county on account of 
the Thomas Thomas trusteeship of the sinking fund, and the treas- 
urership of said Alonzo Thomas? Answer: 'Yes.' 

"9. What sum, if any, is Carteret County entitled to recover 
of plaintiffs on account of the note for $13.500, secured by mort- 
gage assigned to said county by Thomas Thomas? -Answer: '$13,236.49, 
with interest from 1 October, 1916, to be credited with $5,000, and 
interest on same from 15 June, 1921, due by the estate of Alonzo 
Thomas as surety for Thomas Thomas, trustee of the courthouse 
bond sinking fund,' the last issue having been :tnswrred by the court 
by consent of parties that  the court might answer same after ver- 
dict as a matter of law." 

The court then entered the following as a part of its judgment: 
"It is now considered and adjudged by the court that  the answers 
to the issues numbered 4 and 5 be, are on motion of defendants, 

other than Carteret County, set aside as a matter of law, 
(390) for the reason that  the jury found a t  the June Term. 1920, 

by its answer to  the first issue that  Thomas Thomas, trustee 
of courthouse bond fund, received and misappropriated the funds. 
It is further ordered and adjudged by the court that  Carteret, 
County recover nothing against the United States Fidelity and 
Guaranty Company as surety, and that  said defendant United 
States Fidelity and Guaranty Companv go without day and re- 
cover its costs." 

Judgment was then given against Mace, administrator of ,410nzo 
Thomas, for $5,000, and the costs. A judgment against the plaintiffs 
for $13,236.49, less the $5.000 adjudged apainst Mace, administrator, 
and the mortgage of the plaintiffs assigned t c ~  the county was or- 
dered to  be foreclosed and the l m d  therein described sold to pay the 
said debt of plaintiffs to the county. 

It will be observed that  Horton, J . .  set asid? the fourth and fifth 
issues of June Term, 1921, as matter of Zmo, because the jury at 
June term, 1920, had found, in answer to the first issue that  Thomas 
Thomas, trustee of the courthouse fund, had received and misap- 
propriated the same. 
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How the fourth and fifth issues of June Term, 1921, could be set 
aside, as matter of law, because of the finding on the first issue, I 
fail to perceive. Nobody doubted that  Thomas Thomas, as trustee 
of the courthouse fund, had defaulted and  as indebted to the 
county in the  sun1 of $13,236.49, b ~ t  this did not prevent Alonzo 
Thomas, as treasurer of the county, from being indebted also to the 
county if, as treasurer, he had received the funds from Thomas 
Thomas, no matter where they came from, so that  he received them 
by virtue or by color of his office. Having received them in tha t  
way, he became responsible for them to the county, and i t  appears 
from the evidence in the record, and the finding of the jury, that  
Thomas Thomas, as trustee, and the same as treasurer, and also 
Alonzo Thomas, as  treasurer, had jointly and by their indiscriininate 
use, and misuse, of the county funds in their hands, made them- 
selves liable for the same. It makes no difference from whence the 
money came, or how they juggled with those funds so tha t  they re- 
ceived them "by virtue of" or "bv color of" their several offices, the 
two terms having very different meanings. Judge Reade has said: 
"The defendants insist tha t  by virtue ~ n d  under color mean the 
same thing. They mean very different things. For  inqtance, the 
proper fees are received by virtue of the office; extortion is under 
color of the office. Any rightful act in office is by virtue of the office. 
A wrongful act in office may be under color of the office. Color in 
law means not the thing itself, but only an appearance thereof; as. 
color of title means only the appearance of title." Brolighton 21. 

Haywood, 61 N.C. 383. 
If the position of the TTnited States Fidelity Company 

is correct, then the county could not have recovered money (391) 
belonging to i t ,  as its courthouse fund, if Thomas Thomas, 
the originaI defaulter, who was insolvent, had paid i t  over to either 
Thomas Thomas, treasurer, or hlonzo Thomas, treisurer. But that  
is not the law, as Broughton v. H a y m o d ,  s z ipm,  shows, and i t  is 
upon the principle as therein stated tha t  the s w e t i e ~  of the two de- 
faulters were charged with liability by the jury. and really also by 
the referee. They were manipulating the county's money as if i t  
belonged to them, for their own benefit and advantage, playing fast 
and loose with the county finances. whereas the proper place. as 
said in the  opinion of the court in this case, for the county's money 
to be was in the county treasury, and but for the mslfeasance of 
these two officers, who forgot that  they were fiduciaries, i t  would 
have been there long ago, but i t  should not get there, and the county, 
as  shown by its answer, does not want i t  to get there, by a gross in- 
justice to the plaintiffs, who as a mere gratuity, helped to secure i t  
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to  the county, upon its sacred ~ romise  that i t  mwuld not call on the 
plaintiffs, by suing on the note or foreclosing the mortgage, until 
i t  had exhausted all other securities held by i t  jn law or in equity, 
and i t  has expressly asked that  such be not done. The good people 
of Carteret County would prefer that  the treasury be empty than 
to  subject the note and mortgage to the payment, of the amount due 
by the default of its officers, in violation of its agreement not to fall 
back upon the note, and it expresses itself as ready and willing to 
comply with its part of the agreement. It would not have received 
this security, but for this promise on its part, and which it  is ask- 
ing now that  i t  may be permitted to keep and perform. 

The plaintiffs are volunteers, while the Un ted States Fidelity 
Company, though professing to be a benefactor to our people, has 
come into this State to ask for the patronage o f  its citizens, for a 
consideration, and a good one, which it  has been receiving from them 
for years and filling its coffers, and now is asking to transfer its ob- 
ligation, purchased for a consideration by the defaulting officers, to  
the shoulders of the plaintiffs, who acted grahitously to help the 
county out of its difficulty and financial embarrassment. Which of 
the two is entitled to  the first consideration of this Court, or any 
court as far as that is concerned. The law is with the plaintiffs, and 
the highest and strongest equity which appeals to  a court of con- 
science for its aid by executing justice. Judge Connor very properly 
set aside the answer to the original fourth, issue, as being against 
the clear weight of the evidence, the eighth of the new issues, relat- 
ing to the same question, that  is, the manner in which the note and 
mortgage were held by the county, was answered in favor of plain- 
tiffs that  the bonds of the two Thomases should be first exhausted 
before plaintiffs should be compelled to pay anything, and only used 

to pay any balance due after such bonds were exhausted. 
(392) The jury further find that  the note ~ n d  mortgage were 

strictly accommodation papers. There was no conflict be- 
tween the answer to  the first issue, and the ~nswers  to the new 
fourth and fifth issues. They related to diff'ermt matters and were 
not in any way inconsistent, but can well stand together. His Hon- 
or's order setting them aside was not only error in law, but also 
error in fact, and I have already demonstrated that this is true by 
showing that  both Thomas Thomas, as trustee, and -4lonzo Thomas, 
as surety, could be indebted to the county at one and the same time, 
and even if there was error in law, he could only order a new trial 
as to those issues, and not vacate them and stop there, if it was 
competent a t  all for the judge to render a judgment upon two ver- 
dicts returned before different judges and eipecidlv after there had 
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been a general order to replead. S m h  procedure might produce great 
confusion, if followed as  a precedent. Rut  I contend that, if we take 
both verdicts into consideration, the answers to the fourth and fifth 
issue should be reinstated, and judgment thereon rendered for the 
county. This is the safest, shortest and swiftest method by ~ ~ h i c h  
the county can be restored to its own, and has the great advantage 
of enabling the county to discharge its legal, equitable and moral 
duty to the plaintiffs by redeeming the promise upon the faith of 
which i t  obtained their note and mortgage. I t  is a5king tha t  i t  be 
allowed to do so, and why not let i t  do so, and make the United 
States Fidelity and Guaranty Company pay its share of the liability, 
which i t  assumed for a valuable consideration. 

Reverting now to a more intimate and particular discussion ~f 
the issues, and evidence to support them, Horton, J., did not set 
aside the third and fourth issues because they mere against the 
weight of the testimony, and he let the other issues stand unchal- 
lenged, and especially the eighth, which found the agreernent made 
contemporaneously with the delivery of the note and mortgage to 
be as  alleged by plaintiffs. Connor, J . ,  also believed there was evi- 
dence to support the plaintiff's contention, and he set aside the fourth 
of the first set of issues as being against the clear weight of the tes- 
timony. The fourth issue of that  set corresponds somewhat with the 
eighth of the second set, though the last is broader and more com- 
prehensive. So we have the concurrent opinions of Judges Connor 
and Horton to the effect that  there was evidence to be considered by 
the jury on the material issues. In  this contention I will refer to 
Palmer v .  Louder, 167 N.C. 331, a t  p. 333, whwe the Chief Justice 
says: "While parol evidence is not admissible to vary or contradict 
a written agreement, yet when the agreement is not one which the 
statute requires to be in writing, i t  is competent to show by parol 
that  only part  of the agreement was in writing, and what mas the 
rest of the agreement. Indeed, no proposition of law can bc 
better settled." He  cites many cases, including Kernodle (393) 
v .  Williams, supra;  Nisssn v .  Mining Co., 104 N.C. 309; 
Colgate v. Latta,  115 N.C. 138, and says Abbott's Trial Evidence, 
p. 294, thus states the same principle: "A written instrument, ai- 
though i t  be a contract within the meaning of the rule on this point, 
does not exclude evidence tending to shov the actual transaction. 
where i t  appears tha t  the instrument nra.; not intended to be a 
complete and final settlement of the whole transaction, and the 
object of the evidence is simply to establish a separate oral agree- 
ment in the matter as to which the instrument is silent and which is 
not contrary to its terms nor to their legal effect." This passage from 
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Abbott's book is quoted with approval in Buie v. Kennedy, 164 
N.C. 298. Allen, J., states the rule very aptly In Brown v. Jlitchell, 
168 N.C. 312, and actually sustained the introduction of a brand 
new stipulation into a written contract, citing Jiiilson v. Scar.borough, 
163 N.C. 384, and other cases already mentioned by me, and he 
further held the consideration of the contract to be amply suffi- 
cient. See, also, Potato Co. v. Jenette, 172 N.C. 1. 

The contention in the Court's opinion by the Chief Justice that 
Kernodle's case has no application here, is bac.ed upon a total mis- 
conception, both as to what that case decides nnd as to what is in- 
volved in this case. This is not an attempt to reform a written in- 
strument, contradict or vary it. Peawon, J . ,  with his usual legal 
acumen, accuracy and vigor of perception, makes i t  very clear in 
Shelton v. Shelton, 58 N.C. 292, 294, 295, thal, the rule of evidence 
as to altering a written instrument by parol is not a t  all violated or 
infringed. Besides, the deed of mortgage was not the only paper de- 
posited as collateral, but the note was the principal thing and the 
deed would go with it, if i t  had not been deposited, as an incident to 
it. Hynzan v. Devereux, 63 N.C. 624. Nor is the deposit of a collat- 
eral required to be in writing. The deposit of A note as collateral is 
generally by parol, and the commercial world will be amazed to 
know that  this proposition is even disputed. Rut a complete answer 
to the contention is, that  this kind of transact~on is not required to 
be evidenced by a writing, as the statute of frauds has nothing to do 
with it, and the Court travels far afield to support its untenable 
position when i t  advances such a reason. Nor has the doctrine of 
trusts any bearing whatever on the question. It is not a parol or 
oral trust, and this excludes from the case all that  is said about 
Gaylord v. Gaylord, 150 N.C. 222: Campbell v. Sigmon, 170 N.C. 
351; Walters v. Walters, 172 N.C. 330, and the other cases cited in 
this connection. This is distinctly, and only, the deposit of collaterals, 
that  is, the note secured by the mortgage, upon a contingency, or a 
condition, which may lie in parol, and i3 not r.quired to be in writ- 

ing. Colebrook on Collateral Securities, pp. 376 and 377, 
(394) thus states the well-known rule of law and the commercial 

custom and practice: "Par01 testimon). is received to estab- 
lish the fact that  the transfer of certificates was intended as collat- 
eral security only, although absolute in term?. This principle was 
applied to a stock transaction, where the ascignment of title was 
absolute, the rule excluding parol testimony to vary or contradict a 
written instrument having reference only to the language uqed therein 
and not forbidding inquiry into the object of the parties in execut- 
ing and receiving the same," citing rnany case:; in the notes in sup- 
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port of the text, and among them Mcfilahon v .  Macy,  51 N.Y. 155; 
Lathrop v. Kneeland, 46 Barb. 432; Jones v. Portsmouth R. R. CO., 
32 N.H. 544; Pittsburg R. R. Co. v. Stewart, 41 Pa. St. 54; Tonica 
R. R. Co. v. Stein, 21 Ill. 96. The contingency or condition is, that 
the county shall first exhaust its other securities before resorting to 
the notes and mortgage, a transaction not unusual, as our reports 
will clearly and fully show. See Miekie's Digest, title ((Contracts," 
and Kelly v .  Oliver, supra; Evans v .  Freeman, supra; Hughes v. 
Crooker, supra, to which we add Hinton v .  M. R. F. L i f e  dsso., 135 
N.C. 314, where Justice Connor, a t  p. 326, said: "The testimony 
was competent. It is said, however, that to  permit the testimony to 
be introduced violates the rule excluding par01 evidence to  contra- 
dict a written instrument. The proposed testimony in no manner 
contradicted the terms of the policy. I t  was offered to prove an 
agreement collateral to the policy." Also Blair v. Security Bank,  
103 Va. 762, where the Court held it  competent to prove that  a 
paper delivered to  the payee, or to any other person who is the 
holder thereof, on agreement that  it was not to take effect except 
in a certain contingency or on condition, the latter must first happen 
or be performed before the holder can sue or recover on it. And 
this we add is true in all cases, except where the writing itself is 
contradicted or varied, which is not the case here, and even not as 
much so as in Cobb v. Clegg, supra, and some of the other cases we 
have mentioned. See, also, Hicks v .  Critcher, 61 N.C. 353. 

I wish i t  to be clearly understood that  I do not challenge the 
correctness of Gaylord v. Gaylord, and the other numerous cases 
supposed to be like it ,  because I am not required to do so to establish 
my contention, as they bear no likeness to this case, and are not 
pertinent authorities. I have only adverted to these matters because 
they are set forth in the opinion of the Court as the grounds upon 
which i t  attempts to  support what I consider to be a very unfortu- 
nate ruling. It is all beside the real merits of the case and the law 
involved in its proper decision, because, in any view, the plaintiffs 
are entitled to have the judgment against Mace, administrator, and 
the United States Fidelity Company entered upon the verdict. The 
eighth issue establishes their right, and has not been re- 
versed, or impaired in its force, nor have any of the other (395) 
issues essential to  the enforcement of plaintiffs' right. The 
county says in its ansn7er: ('Said Carteret County and M. Leslie 
Davis, treasurer, join with the plaintiffs in asking the court to  fix 
liability upon the estate of Alonzo Thomas and upon the United 
States Fidelity and Guaranty Company in such amounts as the evi- 
dence and law in this case will fix them with, on account of the de- 
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fault and embezzlement of the said Thomas Thomas as hereinbefore 
set out, and asks the court, if such liability is fixed in any amount 
against the estate of Alonzo Thomas or the United States Fidelity 
Company, that  said amounts, as fixed, be paid in exoneration upon 
the said $13,500 note executed by the said T. Id. Thomas and wife 
and endorsed for value by Thomas Thomas lo Carteret County; 
and the said Carteret County and M. Leslie Davis, treasurer of 
Carteret County, do not in any way or manner waive any of their 
rights hereby against the plaintiffs in this action." Even where a 
contract is required by the statute of frr,uds to be written, if i t  i.r 
admitted in the pleadings, the statute is thereby waived and proof 
by par01 will answer instead of a writing, and so also with the rule 
as to oral evidence, to prove the entire contract part of which is in 
writing. The cases already cited show this conclusively. Nor is this 
an effort to convert a deed absolute on its face into a mortgage. and 
nothing like it. There ic: not even a suggestion in the mort, "a g e as 
to the conviction of Thomas Thomas of embezzlement, nor as to his 
pardon and the condition of it. Nobody expected anything to be said 
in the mortgage about T .  M. Thomas' nephew being exempted, if 
some one else paid the debt or was sued for it, a;; i t  was not intended 
to be in there, but to take the form of :t solern collateral promise 
of the county (which admits i t )  that its other securities should first 
be exhausted, nor is there anything akin to a I'ickwickian promise, 
which is purely imaginary, and rather fa r  fetched, but, on the con- 
trary, i t  is a promise expressly made by the county, and which i t  is 
anxious t o  perform in spirit, and in letter, if the court will only give 
it  a chance to do so. There is nothing wrong in this - a t  least the 
county does not think so, and refuses to assent to such a suggestion 
by asking now to perform the condition. It mak2s no difference how 
long litigation is protracted. I t  was not the fault of the plaintiffs, 
but of the United States Fidelity Company, who, if any one, has 
prolonged the litigation, but if anvhody has done so, it surely is 
not the plaintiffs. 

Counsel and parties will be surpriwd to find that  they are ac- 
cused of protracting litigation unnecessarily bv trying to defend and 
protect their clients' rights, and of invoking the invective of Samuel 
Butler in this couplet from Hudibras. '.He could distinguish and 
divide, A hair 'twixt south and southrest side.' This was intended 

for a particular class of refornlers. and not for the lawyers. 
(396) That  famous poem mas conceived and written to satyrize 

a certain officer who lived in the time of the Common- 
wealth, and who was enforcing too drastically thc observance or' 
laws by Parliament for the suppression of the innocent sports and 
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amusements of the people, and i t  did not apply to the weightier 
matters of the law. If there is any excuse for the reference, a more 
appropriate one would be Dickens' Satire of Lord Eldon, the Chan- 
cellor, in his Bleak Hozse, "but even the noble Lord, while a little 
slow, preserved and protected equitable rights, though he was called 
the great procrastinator." People who believed in the rights of 
others, as well as their own, or of the mind that  nothing is ever 
finally decided until i t  is decided right, but after all is said, the 
county has the money owing to her, within her grasp, if i t  is only 
allowed to take it, a s  we have before shown. Thomas' pardon has 
nothing to do with this case, which concerns only the enforcement 
of a clearly worded and admitted contract, with the equities of all 
kinds on the plaintiffs' side. 

There is no agreement in the record that militates nt all against 
m y  views, but the one that  is there accords fully with them, and it- 
self recognizes and submits to the enforcement of the conditions, 
upon which the papers were delivered to the county. and i t  does not 
rely on any such agreement to defeat the ~laintiffs '  action. Tho: 
agreement expressly provides tha t  the plaintiffs are only to pay 
what is left of the debt after applying as credits the amounts due 
from Mace, administrator, and the Fidelity Company, which does 
not appear in the opinion of the Court. Rut  the cases of Kelly v. 
Oliver, supra, as to the condition upon which the note and mortgage 
were taken by the county, and Rernodle v. Williams, supra, as to 
the admissibility of par01 evidence to shorn the unwritten part  of 
the agreement, are conclusive as to plaintiffs' equity. Those cases 
have been approved frequently since they mere decided. 

I n  conclusion, I call attention to the manifest error in settinp; 
aside the fourth and fifth issues. This error was a clear misappre- 
hension of the nature of the issues with which they were supports 
to be in conflict. 

The plaintiffs are not attacking or criticizing the issues and an- 
swers thereto as they now appear in the record, but the action on the 
two set aside by the judge, and the answer to the ninth by him, which, 
as a matter of law, depends upon the ones set aside. His Honor was 
evidently misled by the second i s u ~ e  of 1920 which mas on anothcr 
bond, and cause of action, set out in the original complaint against 
another principal with the same surety company, for a different term 
and a different office. It had no reference to the cause of action set 
out in issues four and fivc, June Term, 1921, against another treas- 
urer, Alonzo Thomas, cin other bonds, with the w i l e  surety, intro- 
duced in the action by the further pleadings, filed by p~rmiseion 
of the court after June Term, 1920, under the order a t  that  
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(397) term. There is no inconsistcncy betv;een the two causes of 
action and the issues, though the surety involved is the 

same company. His  Honor also seemed to bl: under the impression 
that  two different men and their sureties c o d d  not be liable for the 
same defalcation, which is of course erroneous. 

Whatever may be said, the outstanding fact remains tha t  the 
defendant in its answer admits the contemporaneous agreement to 
exhaust other securities, and asks of the court, tha t  whatever may 
be done, tha t  agreement should not be violatc,d. The case is exceed- 
ingly plain, and there is but one conclusion t o  be drawn from it, nnt 
tha t  the people will be taxed one cent more, 51s stated in the Court's 
opinion, but tha t  the county, which is asking equitable relief, is it- 
self willing to do full equity In the premises. Nothing that  can be 
said, pro and con, as to the facts or the law, (can overcome the force 
of its admission and its willingness to abide by it. 

The county should have a judgment on the issues as returned 
by the jury, but the court refuses its reauesi, that  the plaintiffs, if 
they are required to pay, be subrogated equitably to its rights, as 
against the Fidelity Company. 

While the county was not the original payee named in the note 
and mortgage, i t  took both with notice of the stipulation touching 
the contingency or condition as to exhausting; the securities, and in 
truth i t  was a party to tha t  stipulation. So that i t  was not an inno- 
cent purchaser and does not pretend tha t  i t  1s. 

While I really believe, and confidently infiist, tha t  the judgment 
should be as I have indicated, it shol~ld, in any event, be so modi- 
fied as to provide tha t  the  plaintiffs, if they rtre required to give up 
their note and mortgage and pay this debt to tha t  extent, should be 
equitably subrogated to all the rights of the county as against the 
United States Fidelity and Guaranty Compary, with the verdict on 
the third and fourth issues restored. ,4nd that is what i t  asks should 
be done. 

It is hard -very hard measure -. tha t  the plaintiffs should be 
made to carry this heavy indebtedness, and the really responsible 
party should be allowed to go free, when the eighth issue and the 
answer to i t  now stand unreversed and unimpaired, and alone 
establish tha t  the note and mortgage were given upon a contingency 
which had not happened, or a condition whrch has not been per- 
formed. 

Cited: White v. Fisher, 183 N.C. 231; B lilding Co. v. Sanders, 
185 N.C. 331; Watson v. Spurrier. 190 N.C. 730; Hughes & R a y  v. 
Mitchell County, 196 N.C. 344; Hill v. Ivs. C9., 200 N.C. 506;Kind- 
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ler v. Trust Co., 204 N.C. 201; Gal1ow)ay v. Thrash, 207 N.C. 166; 
Reynolds v. Reynolds, 208 N.C. 428; Ins. Co. v. Morehead, 209 N.C. 
175; Lerner Shops v. Rosenthal, 225 N.C. 319; Perry v. Trust Co., 
226 N.C. 670; Hall v. Christiansen, 241 N.C. 397. 

Iw RE WITiL O F  LISTILLA M. EDENS. 

(Piled 9 November, 1921.) 

1. Appeal a n d  Error-Evidence-Questions and  Answers. 
Exceptions to the exclusion of questions from the evidence must show 

what the contemplated answers would have heen, or what the appellant 
expected to prove, so that the Supreme Court may pass upon their ma- 
teriality or relevancy, or they mill not be considered on appeal. 

2. Appeal and  Error-Harmless Error-Prejudice. 
Error committed in the Superior Court must appear on appeal to have 

been material and prejudicial to the appellant. amounting to a denial of 
a substantial right, and a new trial will not be granted for mere error 
otherwise. 

3. Appeal a n d  Error--Opinions-Case Presented. 
Opinions of the Supreme Court must be understood in connection with 

the case presented there on appeal. 

4. Wills-Evidence--Witness to  Will. 
The importance attached by the law to the testimony of a subscribing 

witness to a will, and their duty to obserre the condition of the testator 
and to prevent fraud, is confined to the time of their attcstation of the 
will, and their observation at other times, especially a t  a subsequent date, 
has only the force of that of other witnesses who may testify thereto. 

5. Same--Instructions. 
Where the subscribing witnesses to a mill have not only testified as to 

the mental condition of the testator a t  the time, but have also testified to 
their observations a t  other times. a request for instruction that places all 
of this testimony upon the same probative footing as to the weight to be 
attached to the testimony of witnesses of the lam, is erroneous and prop- 
erly refused. 

6. Appeal and  Error-Objections and  Exceptions-Harmless Error .  
The appellant may not successfully con~plain for error of the admission 

of the testimony of the appellee's witness, when it lends color to his own 
contentions. 

7. Appeal and  Error-Misconduct of Juror--Supreme C o u r L M o t i o n s  - 
New Trials. 

The alleged misconduct of a juror, dincot-ered after the trial, and upon 
which a motion for a new trial is made in the Supreme Court, is held 
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upon the esnnlinatio~is of the affidal-its filed on lhis appeal, t o  be insuffi- 
cient. 

APPEAL by caveators from Daniels, J., a t  May Term, 1921, of 
ROBESON. 

Issue of devisavi t  vel non raised by a raveat to the will of 
Letilla M. Edens. Alleged mental incapacity and undue influence 
are the grounds upon which the caveat is b a s d  

Allen Edens, a bachelor, and his maiden sister. Letilla 
(399) M. Edens, whose will is the subjecf of this controversy, 

owned as tenants in common a valuable farm situated in 
Robeson County, upon which they lived and worked together for 
quite a number of years. From time to time they took into their 
home some young men to act as overseer of their farming interests. 
W. W. Rowland was employed in this capacity for many years, 
then Alton McGirt, and finally John C. Crawford, one of the pro- 
pounders, who came to them when quite a young man and remained 
with them until they died. 

Allen and Letilla Edens had but one living brother, Frank Edens, 
who likewise was never married. They also had two sets of nieces 
and nephews, children of two deceased brotkers, and these nieces 
and nephews are the caveators in this adion. 

The record is replete with evidence tending to show an estrange- 
ment between the testatrix and her relatives from the time of the 
death of her brother, Allen Edens, in 1917, u ~ t i l  her own desth in 
1919. There is also evidence of .Jchn C. Craw'ord, one of the bene- 
ficiaries, having ingratiated himself in her favor and acting some- 
what in the capacity of a confidential ndviser in relation to her 
business affairs. And, further, there is evidence appearing on the 
record tending to show that,  prior to the making of her will, the 
testatrix became so embittered and allowed he]. prejudices to become 
so aroused that a t  times she would work hemelf into a frenzy, fly 
into a violent rage, and abuse her relatives. calling them "knaves. 
robbers, thieves, kings, kaisers, and the celebrated heirs and gang." 
She was seventy-one years of age at the time of her death, and she 
lcft a considerable estate. 

Mrs. Ward testified: "She mas an unusually good conversation- 
alist, very intelligent until the last few ycars of her life. I began to 
notice a change in her habits decidedlv in 1915. From then on the 
change in her condition grew worse." 

There was a strain of hereditarv insanity in the family of the 
testatrix. 

Under the will the old Edens home place was devised to John C. 
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Crawford, a stranger in blood, and this is urged as evidence of an 
unnatural mind. 

There was much evidence, pro and con, on the question of mental 
capacity, and some evidence on the issue of undue influence; but, 
upon these controverted matters, the jury's answer established the 
validity of the will. 

From a verdict and judgment in favor of the propounders, the 
caveators appealed. 

Johnson & Johnson, McNeill & Hackett, Sinclair, Dye 
& Clark, and McLean, Vnrser, .McLean & Stacy for cav- (400) 
ea,tors. 

C. W. Tillett, Stephen McIntyre, G. R. Patterson, and Britt d? 
Britt for propounders. 

STACY, J. There are a number of exceptions appearing on the 
record relating to the admission and exclusion of evidence, but none 
apparently raises any new question of law vhich would seem to 
merit an extended discussion. In several instances i t  does not appear 
what answer the witness would have made to the escluded question, 
nor what the caveators proposed to prove by the evidence which 
they wanted to offer. Therefore, as we cannot determine what bear- 
ing these rulings may have had upon the result. the exceptions must 
be overruled. Armfield v. R. R., 362 N.C. 24; Fulzi~ood v. Kdwood, 
161 N.C. 601; Diclcerson v. nai l ,  159 N.C. 541, and numerous cases 
to like import. The other evidentiary exceptions, or those relating 
to  the court's rulings on questions of proof, are not sufficiently 
meritorious to warrant a reversal or new trial. Verdicts and judg- 
ments are not to be set aside for harmless error, or for mere error 
and no more. To accomplish this result, it must be made to appear 
not only that  the ruling was erroneous, but that it was material 
and prejudicial, amounting to a denial of some substantial right. 
Cotton Mills v. Hosiery Mills, 181 N.C. 33; Burris v. Litaker, 181 
N.C. 376; S. v. Smith, 164 K.C. 476; and Cauble v. Express Co., a t  
the present term. 

In  apt time, and in due form, the caveators requested his Honor 
to give the following special instruction: 

"The court charges you that you may attach, because the law 
attaches, such importance to the testimony of the subscribing wit- 
nesses to the will, for that they are known as the witnesses of the 
law, and the law requires them, not only for the purpose of wit- 
nessing the signature of the instrument as to form, and requires 
them to take certain precautions as to signing in each other's 
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presence and in the presence of the testator, and tha t  they see the 
testator sign, to protect against fraud, but they are required espe- 
cially to see tha t  the testator is of sound and disposing mind and 
memory, and is of such mind and memory a t  the precise point of 
time when the papers arc executed, and thal, in passing upon the 
testimony of the witnesses to the will you may observe this rule and 
consider their testimony in the light of the d u ~ y  which the law casts 
upon them with reference to her mental cap,icity in executing the 
will." 

It is stated tha t  this prayer was taken from the opinion of this 
Court in the case of Cornelius v. Cornelizls. 52 N.C. 593, and the 
caveators contend tha t  his Honor's refusal to give i t  should be held 

for reversible error. Marshall, C.J., in lJ. X. v. Bzar, 4 
(401) Cranch 470, says: "Every opinion, lo  be correctly under- 

stood, ought to be considered with rt view to the case in 
which i t  was delivered." 

The facts of the two cases thus presentcsd for comparison are 
quite different. I n  Cornelius v. Cornelius the testator had been badly 
wounded some two weeks before he made his will. Having grown 
worse from his injury, he ~ e n t  for a physician and the two sub- 
scribing witnesses. At the request of the testator, the doctor pre- 
pared his will, and the witnesses duly attest& it. Upon the question 
of mental capacity - i t  being alleged that  the testator was in ex- 
tremis when his will was signed-the witnesses testified in detail 
as to what occurred, and the observations they made of the tes- 
tator's condition, a t  the time of declaration and publication. Under 
these circumstances i t  was clear that the subwribing witnesses were 
in a better position to know the mental cond tion of the testator nt 
the precise time in question than any one else, and their testimony 
related only to his condition a t  that particular time. In the case a t  
bar, however, the subscribjng witnesses not cnly testified as to the 
mental condition of the testatrix a t  the time (of the execution of her 
will, but they were also examined about other matters and things, 
which existed and transpired a t  other times 2nd places, before and 
after the date of attestation. 

The law charges a subscribing witness wich the duty of cbserv- 
ing the condition of the testator a t  the t i n e  his will is executed 
and to see tha t  no wrong is committed, but as to what may tran- 
spire at  some other time and place, especial13 a t  a subsequent date, 
when the witness is under no spwial duty to observe the testator, 
the law would attach no peculiar importance to  his testimony in re- 
gard to these matters, simply because he mats a subscribing witness 
to the will. Attesting witnesses are witnesses of the law in regard to 
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matters occurring a t  tile time of attestation. They are therefore 
charged with the duty of observing the attendant circu~nstances 
and conditions surrounding the making of a will, but we apprehend 
they stand on the same footing n i t h  other witne~qes nhen they un- 
dertake to speak of matters not conling within the scope of their 
knowledge and observation as such witnesses. 

As the prayer of the caveators is general in its terms, and not 
confined to tha t  part  of the testimony of the subscribing n-itnes~es 
which related only to what transpired when they were charged with 
this special duty, we think his Honor's refusal to give it, as re- 
quested, should not be held for reversible error. On the other hand, 
if the prayer, by correct interpretation was intended to apply to the  
testimony of the subscribing witnesses only w21en they were charged 
with this special duty as witnesses of the law, still we think the 
caveators are not in position to complain, because the evidence of 
these witnesses, in this particular, was favorable to the pro- 
pounders. It was only when they spoke of other matters (402) 
that  their testimony eeemed to lend color to the conten- 
tions of the caveators. 

The remaining exceptions are without special merit; and, upon 
a perusal of the entire case, wc conclude that the judgment on the 
verdict in favor of the propounders must be upheld. 

K O  error. 

PER CURIAM. There was a motion for a nem- trial filed in this 
cause, upon the ground of the alleged misconduct of a juror. Cave- 
ators aver that  the information, concerning the instant matter, 
came to their attention after the adjournment of the term of court 
a t  which the case was tried, end after the same had been docketed 
here. Upon an examination of the affidavits. filed by both sides in 
regard to the present motion, we are of opinion that it must be 
overruled, and i t  is therefore disallowed. 

Cited: S. v.  Beam, 184 N.C. 744; S. v. Jester, 185 K.C. 736, 
Hosiery Co. v. Express Co.. 186 N.C. 5.57; Smith  v. Afyers, 188 X.C. 
552; A7ewbern v. Hinton. 190 N.C. 111 ; P w r y  v. Surety Co., 190 
K.C. 292; Power Co. v. Taylor, 194 K.C. 233; In re Wzll of Efird, 
195 N.C. 91; Morris v. Y R. B C o r p ,  198 X.C. 722; S. v. Casey. 201 
N.C. 625; Caldwell v. R.  R., 218 N.C. 86; Bgnls  v. Contracting Co., 
219 N.C. 495; Call v. Stroud, 232 N.C. 480. 
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(Filed 9 Norember, 1Y2l.) 

Evidence-Nonsuit-Trials-Railroads-Director General - War - Rail- 
roads-Questions fo r  Ju ry .  

In an action for a wrongf111 death, C.S. 160, xgainst the Director Gen- 
eral of Railroads and n railnxy company ~1:ldt.r his control as a war 
measure, t l~ele  was evidence tending to show t l ~ a t  a \~ood  yard had its 
warehouse located a l ~ t  ut fiue feet from an indu<,trial :rack of defendant, 
continuing froin whic4h was a platform cxtmding up to within ten inches 
from the passing trains, and a trucli several fcet long and four feet wide, 
used for hauling the wood about, was customarily left there by d ~ y  and 
night, when not in actual we ,  soinetimes on thcs p l ~ t f ~ l r m  and a t  others 
on the ground. In  pnrsuance of his dntv and uilder the immediate ordw 
of his superior, the plnintift's intestate, a braltenian, was required, o t  
night, to cross over betnern the cars of defendrnt'q freight tr:iin and to 
get upon the cars by end ladders thereoil: and after a barking movement 
of the train, without light on the lend end of the car, n a s  fourlil dead, 
badly mutilated, a t  the end of a car where mas a k a  fouud the truck which 
had been caught on one of these lndders and s1)lintered to pieces on an 
edge of the platform which had been brolwn intr) bv the impact. Viewing 
thi. evidence most favorably to the plaintiff, 8s requirtnd on a motion as 
of nonsuit: H e l d ,  the evideiwe was sufficient as  to the Dirertor General. 
but the motion was properly allowed as to the railroad company. JIo, 
Pac. R. R. Go. v. Aitlt, 1'. S. Supreme Court joginion filed 1 June. 1921). 

APPEAL by plaintiff from Tliehb, J., a t  March Term. 
(403) 1921, of FORSYTII. 

Civil action to recover damages ~ n d e r  C.S. 160, for an 
alleged wrongful death. 

Plaintiff's intestate on the night of A11gu.t 15, 1919, was brake- 
man on the Winston-Salem yards of the Soiltherr! Railway Com- 
pany, which, a t  that  time, was being operated by the Director Gen- 
eral of Railroads. 

Just north of Seventh street in Winston-Salem a .witch track 
branched off from the main line of the rnilrold running south, and 
on the west side of this industrial t rwk,  as it mas called, after i t  
crossed Seventh street, was a woodyald building belonging to the 
defendant Hicks. This building was about eighteen feet high. Be- 
side the switch track, for a part of the distance of this building, is 
a platform several feet long and about four fw t  high that extended 
up to within ten inches of passing trains. Thj. part of the building 
where there was no platform stood about fiw feet from the track. 
Hicks' woodyard used a t r w k  for hauling vmod :iround the yard 
and carrying wood to load and unload car.. 'The truck v a s  several 
feet long and four feet wide. For some montbs this truck was left 
a t  night, and during the day when not i r  use, on the platform and 
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on the ground beside the  track within eight or ten inches of passing 
cars, and was so placed for some time before the death of plaintiff's 
intestate. 

There was a string of twelire cars on t!ii; indudrial trnck. and nt 
about 1 o'clock a t  night of ~ ~ u g u s t  15th the switch engine and crew 
were to get out two of these cars. Tlie engine backec! In, coupled up 
to this btring of cars, pulled out and cut the twelfth car down the 
main line. The train was to then back into the smtch ~~71th eleven 
cars remaining. Plaintiff's intestate mas ordered by the conductor in 
charge to set the brakes on the car placed on the main line and to 
come over and catcll the backing train on the mi tch  trnck. get on 
top, give, receive and pass signals to tlic engineman. There was 110 

light on lead end of backing c,?rs, though all inernhers of the train 
crew had lanterns and i t  was a clear night. The ladders going to the 
top of all box cars a t  t l ~ e  front end a.: t1.e cars were backing in 
were on the west side next to the woodvard building. 

The deceased set the brakes on the car 9n the rimin line and the 
train backed into the switcli track. The t r ~ c k  m-as caught by a ladder 
of the backing train, torn to pieces, and parts of the broken trucl. 
were scattered along the track for fifteen or twenty feet. Tlie top 
of the platform a t  one place wa. torn ux~ and tlie dec~ased was 
found on the ground beside the train. right fit a car ladder that  had 
parts of this broken truck hanging to it. His clotlrrs were torn to 
pieces, his legs, arms, head and entire body bruiqed and broken, 
and he was covered with blood. 

At  the close of plaintiff's evidence the court entered 
judgment of nonsuit as to the Director General of Rail- (404) 
roads and the Southern Railway Company, and from thi.; 
ruling plaintiff appealed. 

Raymond G. Parker and J .  C. Wallace for plaintiff 
Manly ,  Hendren R. TVonzble for defendant. 

STACY, J. Considering the evidence in its most favorab l~  light 
for the plaintiff, the accepted poqition on a motion to nonsuit, we 
think the case should hare  been submitted to the jury. True, no onc 
testified with exactness aq to how the deceaqed niet his death. But 
the objective and physical facts y ~ a k  louder than witnesses. Can 
there be any doubt of the truth of thc  allepwtion that the moving 
train, the dcn~olished truck and the torn up platform all r)laped a 
part  in producing the injury which resulted in Transou's death? I t  
would seem that  an affirmativc a n w e r  might he entirely permissible, 
and not altogether unlikely. At  !past, such is a reasonable inference 



arising from the attendant conditions and surrounding circumstances. 
Maybe the jury will take a different view of the matter, and maybe 
not. At any rate, upon the record-- it, appearing that  the deceased 
was a t  the time engaged in the discharge of his duties as a brake- 
man-we think the question of liability is on3 for the jury under 
proper instructions froin the court. But of ccurse, we express no 
opinion as to how i t  should be found. Southern Ry. Co. v. Diseker, 
81 S.E. 269. 

I n  Brown v, Missouri K.  (e: T .  Ry. Co.. 212 5j.W. 27, a case some- 
what similar to the one a t  bar, the Supreme Court of lllissouri states 
the law as follows: 

"Railroad companies will not be held to have exercised ordinary 
care to provide reasonably safe conditions f o ~  their employees to 
do their work when they permit standpipes, telegraph poles, fences, 
buildings, and other structures to be maintained so close to their 
tracks that  employees being on the outside of their moving cars or 
engines, in the performance of their duties, are crushed by them," 
and to which should be added, "unless due care is used and proper 
means are employed to prevent such injuries." 

To like effect are our own decisions. Heilig v. R.  R., 152 N.C. 
469; Will ia~ns v. R. R., 168 N.C. 363, and ewes there cited. The 
question has been so fully discussed in Williams v. R. R. that  we 
deem i t  unnecessary to repeat here what has S O  recently been said 
there. See, also, Virginia Ry. CO. v. Hnlstead, 258 Fed. 428. and 
Sanderson v. Boston & 111. R. R., 101 Atlantic 40, cases directly in 
point. 

With the case going back for a new trial, we refrain from further 
discussion, as we do not wish to prejudice the rights of any of the 
parties. 

The judgment of nonsuit as to the Southern Railway 
(405) Company will be sustained under authority of the recent 

decision of the United States Supreme Court in Mo. Pac. 
R. R. Co. v. Ault, decided 1 June, 1921, and reported in the Ad- 
vanced Opinions of that  Court a t  page 647. Yo. 16, 1 July, 1921. 
But as to the Director General of Railroads, the judgment will be 
reversed and a new trial ordered. 

Affirmed as to the Southern Railway Company. 
Reversed as to the Director General of Railroads. 
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IK RE WILL O F  JOHN NEAL. 

(Filed 9 Novenlber, 19'21.) 

1. Public dd~ni~listiato~s-Estates-Rights to Qualify-Statntes. 
The public adniinistrator of a county has no right or interest in tllc 

estate of the deceased which mould entitle him to aclminister. unless and 
until he has  been al11)ointed and qnalificd by thc clerk upon the specific 
estate, C.S. 6 ,  and after the period allo~ved for the relatires to qualify 
in the order specified by the  statute, o r  some other person on their letter 
of renunciation. C.S. 20. 

2. Sam-Vniversity of Xorth Carolina. 
Where those claimiug the estate of the deceased by descent and distri- 

bution have filed a caveat to a paper-writing purporting to be  his will, 
and the questions a t  issue not only relate to the  validity of the ~vi l l ,  but 
the right5 of the caTeators a s  la~vful  claimants, the University of North 
Carolina, to whom the estate may eventually escheat, is a proper party, 
and not the public administrator. 

3. Escheat-University of North Carolina-Statutes-Constitutional Law 
-Descent and Distribution. 

The Unirerqity of North Carolina, under i ts  charter, since confirmed by 
our  State Constitution, Art. IX, see. 7. and now embraced in C.S. 5784-5-6, 
has the riqht by escheat to the property of a decedent, who has died in- 
testate, learing 110 one else to whom i t  would go under our statutes of 
descent and distribution. 

S T A C ~ ,  J., COIICII~S in result. 

APPEAL by Charles E. Hamilton, caveator, from Long, J., a t  the 
September Term, 1921, of FORSYTH. 

John IYTeal, born in Winston, N. C., a wlll ius  filius, died in Onlaha 
Neb., leaving an estatc estimated to be of the value of $800,000 or 
over. On 19 October, 1920, what was claimed to be a copy of a 
lost, or destroyed, will disposing of his property and appointing the 
Wachovia Bank and Trust Company executor and trustee, was ad- 
mitted to probate in the Superior Court of Forsyth. 

The caveat was duly filed to said will by Jenny Beck- 
erdite, of Washington, D. C.. claiming to be the mother or" (406'1 
said John Neal, and bv one Mary Harbin McCoy and her 
son, Tharrp McCoy, of Okmulgee, Okla.. claiming to be the wife 
and son of said John Neal, and in addition, on 19 April, 1921, the 
appellant, Charles E. Hamilton, public administrator of Forsyth, 
filed his petition for caveat, upon the ground tha t  he was cntitled 
to qualify and tha t  his interest in the commissions which would ac- 
crue was such "interest in the estate" as would entitle him to main- 
tain a caveat to contest the validity of the copy of the alleged will 
and also to contest the  claim of Jenny Beckerdite to be the mother 
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of the deceased, and of N a r y  Harbin McCoy and her son to be the 
wife and son of the deceased. The court disniissed the petition of 
said Charles E. Hamilton, public administrator, and he appealed. 

Lindsay Patterson and H .  G. Hudson for czppellnnt. 
Manly ,  Hendren & Womble  for Wachovia Bank: and Trust  Com- 

pany. 
L. M .  Swink and B. 8. Royster for residua~*y legatees. 
M .  L. Learned and Craig (e: Vogler for special legatees. 

CLARK, C.J. The petition was properly dismissed. A party en- 
titled to file a caveat under C.S. 4158, must be some one "entitled 
under such will or interested in the estate." I1 being admitted that 
the deceased was nullius filius, there could be no one coming within 
tha t  designation except: (1) His mother, if living; (2) his wife and 
child, if proven to be such; and (3) the Unipersity of North Car- 
olina, should i t  be found that  the decrased left neither mother, nor 
wife nor children. 

A public administrator is a position created by ch. 113, Laws 
1868-9, now C.S. 17. He  has no interest in or control over any estate 
until appointed thereto by the clerk, and qualijied, C.S. 20. It is not 
necessary to discuss whether his prospective commissions is such an  
interest as would entitle him to caveat the wil , for he has not been 
appointed administrator of this estate, and has no interest whatever 
therein. 

Under C.S. 20, the public administrator can apply for letters of 
administration "when the period of six months has elapsed from the 
death of any decedent, and no letters testamentary or letters of ad- 
ministration or collection h a w  been applied f w  and issued to any 
person," and even then such public administrator is not entitled in 
all cases to be appointed. See citations under that  section. 

I n  this case the Wachovia Bank and Trust Company has already 
been appointed, and thew is no ground upon which the public ad- 
ministrator can be entitled to qualify unless ~ u c h  adniniqtration is 
set aside upon a caveat of the will or by order of the clerk for other 
sufficient causr. 

I n  the trial of the caveat now pending, it must be determined 
whether the mother is living, or whcther the de2eaqed left a wife and 

child, as alleged, and in the trial of such caveat the Uni- 
(407) versity of Xorth Carolina, in view of the claims of the firqt 

two parties being negatived, is a proper party, the Uni- 
versity mould be entitled to the property if the mill is set aside, by 
the terms of the charter of tha t  institution in 1789, which conferred 
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upon i t  all property escheating for lack of heirs and distributees or 
otherwise. If the contest should be decided in favor of either of 
these three parties, and the alleged will should be set aside, the ad- 
ministration would be conferred upon the successful contestant, or 
some one selected a t  the request of such party. I n  no event has the 
public administrator any right to  he appointed to administer until 
the successful party has waived its right to do so. C.S. 29 and 30. 
The position of public administrator confers no right to administra- 
tion until the parties having the prior right to qualify have waived 
their right or been adjudged unfit by the clerk. H e  has no interest 
in the estate and no right to qualify unless and until appointed to 
the  particular estate by the clerk. Until so appointed he is simply 
an "eligible" for appointment upon the default of the parties who 
have a prior right to appointment. 24 Corpus Juris, p. 1201, see. 
2873, note (a ) .  

The right of succeeding by escheat to all property when there is 
no wife, or parties entitled under the statutes of descent and distri- 
bution, was conferred upon the University by its charter in 1789 
(ch. 306, sec. 2 ) ,  and has been confirmed since by the State Consti- 
tution, Art. IX, sec. 7, and has been extended by several statutes 
which are now C.S. 5784, 5785, and 5786. This is a most valuable 
right which will become more and more a source of revenue to the 
University as the State grows in wealth and population. One of the 
first cases in which the matter was presented is Tindall v. Johnston, 
2 N.C. 373, and among those since hare  been two recent cases one 
from Wilmington and the other from Goldsboro (Grantham v. Jzn- 
nette, 177 N.C. 229), out of which the University became e ~ t i t l e d  
under decisions of this Court to receive very considerable sums. 

The University, therefore, is the proper, if not necessary, party 
to represent the public intereqt if there is a default of heirs and dis- 
tributees, but the public administrator is not when he has not been 
appointed and qualified upon the estate in question. C.S. 6. 

This contest turns upon the validity of the alleged wi!l, a copy 
of which has been probated in common form in lieu of the alleged 
original will. The parties who are entitled to urge the caveat to set 
aside this probate are, as already stated, the alleged mother, the 
alleged wife and son, and the University of Korth Carolina. 

The judgment dismissing the petition of the public administra- 
tor is 

Affirmed. 

STACY, J. ,  concurs in result. 
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FINASCE Co. v. COTTON ~ I I U S .  

Cited: Brooks v. Clement Co., 201 N.C. 771; University 11. 

High Point, 203 N.C. 563; Carter v. Smith, 209 Y.C. 792; I n  .re 
Estate of Smith, 210 N.C. 626. 

MANUFACTURERS' FINANCE COMPANY ET AL., V. AMAZON COTTON 
MILLS COIIPSNY ET AL. 

(Filed 9 Yoven~ber, 1921.) 

1. Contracts - Deeds and  Conveyances - Registrr~tion - Certificates - 
Forms-Statutes. 

The certificate for registration of a contract of sale of personal property 
reserving title need not be in any particnlar form to meet the requirement 
for registration, and is sufficient if it conforms in its material parts. (2.8. 
3312. 

2. Same-Venue-Parties-dck11odedgment. 
Where the certificate for registration of a contract of sale of personal 

property thereon appears to have been "subscribed ~efore" a notary public, 
with the seal attached showing the county, and h,ls been certified to for 
registration by the clerk of the court of that county, and in the caption 
of the contract also appears the name of the county and state in which 
it had been registered, and by reference to the certificate and the paper 
to \vhich it  relates the names of the party sufficiently appears: Held,  the 
contract is sufficient in form for the purposes of registration as to the 
yenue. the name of the party, and as to its having been sufficiently ac- 
knowledged; and the fact that it  was sworn to as  well as subscribed is 
regarded as  surplusage and immaterial. C.S. 3312. 

APPEAL by plaintiffs from Webb, J., August Term, 1921, of 
DAVIDSON. 

This is an action to  recover the balance due on sale of a motor 
truck, and for the possession of the truck, tit'le to which was retained 
as security. The purchaser, who is insolvent, h,iving sold the truck 
to his codefendant, the cot,ton mills, the only defense set up is by 
said cotton mills tha t  the acknowledgment to the contract retaia- 
ing title is insufficient. The court so held, and plaintiffs appealed. 

Rroolcs, Hines & Smith for plninfi.gs. 
Raper & Raper, and H .  R. Iiyser for cottofi mills. 

CLARK, C.J. The sufficiency of the acknowledgment to the con- 
ditional sale retaining the title to the truck is t'le sole question. The 
instrument is full and in regular form in all respects, and was regis- 
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tered a t  the time the sale was made, as was required. C.S. 3312 Said 
contract begins with the heading "State of North Carolina, county 
of Davidson," and specifically stipulates "The title to said property 
is to remain in the vendor until the notes are fully paid." It is signed 
by the purchaser under seal, and has this acknowledgment: 

"Signed, sealed and delivered in the presence of 
Subscribed and sworn to before me this 17 Spril ,  1920. In  witness 
whereof I have hereunto set my hand and seal this day and date 
above written. R .  I,. Pope, N. P." (Here follows the seal 
of the notary public, with the addition of the sentence, (409) 
"hly commission expires 16 October, 1921"), and the fol- 
lowing: 

"North Carolina, Davidson County. in Superior Court. The 
foregoing certificate of R. L. Pope, K. P., of Davidson County, at-  
tested by his official seal, is adjudged to be in due form and accord- 
ing to law. Let the instrument and certificate be registered. Witness 
m y  hand this 24 April, 1920. S. J .  Sniith, C. S. C." The paper was 
filed for registration on that  same day and duly recorded as certi- 
fied by the register of deeds. 

The defendants objected on the ground that  said contract was 
improperly acknowledged and not entitled to registration. The court 
sustained the objection, to which the plaintiff excepted and , ~ b -  
mitted to a voluntary nonsuit, which ruling is asqigned as error. The 
defendants contend tha t  the acknowledgment is insufficient in that 
the venue is not stated; that  the name of the grantor does not ap- 
pear in the body of the acknowledgn~ent, and the acknowledgment 
does not mention the instrunlent to which it relates; that the word 
"acknowledge" is not used; that the identical words used in the 
statute are not used in the acknowledgment, which is in the forrii 
of an  affidavit. 

The authorities are uniform that the certificate will be upheld 
if the place can be ascertained with reasonable certainty by an in- 
spection of the whole instrument. 1 R.C.L. 283: 108 A.S.R. 543, note. 

"It  is a rule of universal application that a literal compliance 
with the statute is not to be required of a certificate of acknowledg- 
ment, and that,  if i t  substantially conforms to the statutory pro- 
~risions as to the material facts to be embodied therein. it i i  sufficient." 
1 Cyc. 582. 

The venue is stated in the beginning of the contract as North 
Carolina, Davidson County; the seal of the notary shows him to be 
a notary public of that  county, and the clerk of the Superior Court 
certifies tha t  he is such. 

The failure to name the party in the certificate of acknorvle&- 
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FISAXCE Co. w. COTTOS MILLS. 

ment is not material when, as here, it appears on the same paper 
and refers to the instrument which is certified by the notary to be 
"subscribed before him." 1 R.C.L. 284; 72 S.A.13. 927. The use of 
the word "acknowledgment" is not essential it its equivalent is 
used. The officer certifies that  this paper was subscribed in his 
presence, which is a sufficient acknowledgment, and the fact that  i t  
is sworn to in nowise detracts from the sufficiency. This was unnec- 
essary and surplusage. 

I n  this State we have cases exactly in point. I n  Starke v. Ethe- 
ridge, 71 N.C. 240, where a deed was proven before the clerk of the 
court, who wrote opposite the witness' name the word "jurat," and 
the clerk testified that  the witness did in fact aclrnowledge the deed, 

this was held sufficient. This case mas rited and approved 
(410) in Quinnerly v. Quinnerly, 114 N.C. 147, which held that  

the recital in the probate that the mortgagees "had pro- 
cured the paper to be proven" was sufficient. In  Devereux v. Mc- 
Mahon, 102 N.C. 287, where the certificate was himply that  "the 
execution of the deed was this day proven," i t  was held sufficient, 
the Court saying that  if the es~ential elements appear the certificate 
will be upheld regardless of mere form. In  Motwe v. Quickle, 159 
K.C. 130, the Court approved the above authorities and held that  a 
presumption arises from the registration of the deed that the pro- 
bate was by the proper officer and was properly proven by him. The 
same authorities are cited and approved in Pouer  Corp, v. Power 
Corp., 168 N.C. 221. 

The simple question, therefore, is whether the above certificate 
of the notary public, who was certified to be such by the clerk of 
the Superior Court (and which was on the instrument duly admitted 
to registration by the register of deeds, on the adjudication of the 
clerk) that  the instrument had been "subscribed and sworn to" be- 
fore him was equivalent to its being acknowledged. It certainly 
amounted to this, and even more, but like the young lawyer who 
swore to his demurrer, this did not invalidate it. 

Sir John Barrington (Judge) in his "'Irish Sketches" says that  an 
affidavit before him for resisting an officer in sel8ving a writ, in the 
wilds of Connemara, averred that  "the defendant poked his gun a t  
the affiant through a crack in the door, and ~ i t h  an oath said that 
if the affiant did not leave there immediately the defendant would 
send the affiant's soul to hell, which the affiant very believes h3 
u~ould have done." The judge did not quash the warrant on account 
of the surplusage. 

The paper being duly certified by the notary as "subscribed" 
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before him was a plenary acknowledgment, and the additional words 
"and sworn to" certainly could not make it invalid. 

Reversed. 

Cited: Finance Co.  v. Cot ton  N i l l s  Co., 187 N.C. 234; Financc, 
Co. v. Cot ton  Mil ls  Co., 188 K.C. 827; McClzwe v. Crow, 196 N.C. 
660; Hayes  v .  Fergzison, 200 N.C. 415; Fleeman v. Morrison, 214 
N.C. 243. 

11. H. P I N K I S  r. L. A. SMITHDEAL. 

(Filed 9 Koveniber, 1921.) 

1. Statute of Fmnds-Contracts-La11ds-Kesales-Din of Profits. 
A par01 contract for the resale of lands for a di~ision of the profits is 

not within the statute of frauds, and is enforceable. 

2. Limitation of Actions-Contracts. 
The statute of limitations does not begin to run against one claiming n 

right under a parol contract to shore in the profits of land from a resale. 
until the time agreed upon as that upon which the dirision thereof shall 
he made; and he has his election to await therefor uctil the time spec+ 
fied. 

3. Appeal and Error-Theory of Trials-Objections and Exceptions. 
Where, in an action to recover a division of the profits upon a resale 

of land, there are issues submitted as  to the validity of a parol contract. 
or whether the plaintiff was entitled to recorer for his services under a 
qlra?ttlcm nzel-uit, and the defendant, by his plea and all the testimony 
available to him, directed his defense cxclusirely to the definiteness of 
the evidence to stablish an express agreement, he is precluded from in- 
sisting on an appeal upon an escelltion entirely inconsistent with the posi- 
tion maintained by him on the trial as to the insufficiency of the evidence 
upon the second issue, as to the q ~ c n n t z m  mrruit. 

4. Limitation of L%ctions-Pleadings-Eride~~~e-B~rden of Proof. 
The burden of pleading the ~ t a t u t e  of lilr~itations is upon the defendant 

relying thereon, but when properly pleading the burden of proof is 011 the 
plaintiff to sl~ow that his came of action comes within the statutory 
period, and it is reversible error for the judge in his charge to place tllis 
burden on the defendant. 

5. Appeal and E r r ~ r - - ~ e w  Trials-Issues. 
TVhere an action for breach of contract for the resale of land and (ii- 

vision of profits has been submitted to the jury upon one issue as to the 
damages and the other as to the statute of limitation3 set up and prop- 
erly pleaded as a defense, and there is involrecl the cluestion of plaintiff's 
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recovery upon a qlianfrinl r r t o t i i t  against which the statute has evidently 
run, but not as  to the breach of contract alleged; and the court has er- 
roneously placed the burden upon the defendant to show that the statute 
had run against the plaintiff's action, and the verdict of the jury is in 
exact accordance with the plaintiff's demand, without allowing deduction 
for defendant's expenses, a new trial will be granted on appeal, upon both 
issues, it not distinctly appearing that the error committed has not 
prejudiced the entire verdict. Poindexler u. Call, a r t e ,  366, cited and dis- 
tinguished. 

APPEAL by defendant from Finley, J., a t  the March 
(411) Term, 1921, of GUILFORD. 

Civil action to recover one-half of profits accrued from 
a deal in real estate alleged by plaintiff to be clue from defendant. 
There was denial of liability and plea of statute of limitations. On 
issues submitted the jury rendered the following verdict: 

"1. What amount, if any, is plaintiff entitled to recover of de- 
fendant? Answer: '$2,218.24, with interest a t  6 per cent from 6 
March, 1921.' 

"2. I s  the plaintiff's claim or any part thereof barred by the 
statute of limitations? Answer: 'No."' 

Judgment for plaintiff, and defendant excepted and appealed. 

Wilson & Frazier for plainti.tJ. 
King, Sapp & King, Fentress & Jero~ne for defendant. 

HOKE, J. There were allegations with evidence on the 
(412) part of plaintiff tending to show that n September, 1914, 

plaintiff, an agent who had made son~e successful deals in 
real estate, was approached by defendant with a request that  if 
plaintiff found a desirable investment of that kirtd, defendant would 
advance the money, and on resale they would divide the profits 
equally; that soon thereafter plaintiff found a ~ i e c e  of property in 
Greensboro, known as the Hawkins place, and same was purchased 
by defendant pursuant to agreement. It being considered desirable 
that  some improvements should be made on the> property. plnintifr" 
undertook to supervise this work, and about the tiroe, or soon after 
i t  was completed, and the propertv rented, plaintiff, in December, 
1914, suggested that  the agreement between them be reduced to writ- 
ing, the parties having met for that  purpose, there was a dispute be- 
tween them as to how much interest defendant should be allowed 
on the money he had advanced for the purchase and improvements. 

The evidence showed that  defendant had p*ocured this money 
by a sale of some bank stock on which he was ~mealizing 8 per cent, 
payable semi-annually, and he contended the agl-eement was that  in 
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adjustment of this matter he was to be allowed the same per cent. 
Plaintiff denying this, no written or further agreement was made 
about it, defendant testifying in reference to  this interview that 
when the disagreement arose, plaintiff said he would proceed to 
sell, and defendant replied, "KO you won't sell my property. You 
haven't invested a cent in it." 

The facts in evidence tended further to show that  defendant re- 
tained control and possession of the propertv, renting it, etc., ti!l 5 
March, 1919, when he sold same a t  a profit, according to plaintiff's 
testimony, of $4,436.48, and one-half of same, $2,218.24, being plain- 
tiff's share as per their agreement, defendant's evidence being to the 
effect that the entire profits were about $2,000, or a little more. And 
there were other facts in evidence which may have tended to render 
the alleged agreement indefinite. There was also evidence as to the 
character of plaintiff's service in supervising the improvements, and 
the time he gave to this work; that on sale being made, plaintiff had 
demanded the share of the profits alleged to be due him, and pay- 
ment was refused. Upon this, a sufficient statement to a proper ap- 
prehension of the questions presented, the case was submitted to the 
jury in two aspects of liability, one under and by virtue of the ex- 
press agreement to divide the profits, and another on a qziantuvn 
meruit for services rendered, in case the first position should not be 
sufficiently proved. As to the express agreement, the contract, if so 
established, being for a division of profits on and after a sale of 
realty, is not within the statute of frauds. Bourne u. Sherrill, 143 
N.C. 381; Michael u. Foil, 100 N.C. 178. 

And under the express terms of the agreement, this division of 
the profits to take place after the sale, the statute of limitations 
would not begin to run until a sale was had, and defendant 
by his mere verbal effort to repudiate the agreement in (413) 
1914, even if his words amounted to that,  could not force 
the plaintiff to presently commence suit, but he was entitled a t  his 
election to await for division the time that  the agreement specified, 
under principle approved in Smith u. Allen, 181 N.C. 56; Helsabeck 
v. Daub., Admn., 167 N.C. 205; Smith v. Ijqirnber Co., 142 N.C. 26; 
Markham u. Marlcham, 110 N.C. 356. And as to the quantum meruit, 
while there seems to be very little evidence to justify a submission 
of that question, the objection is not open to defendant on the 
record, as he by plea and all the testimony available to him, was 
endeavoring to show that  the pertinent facts were too indefinite to 
establish an express agreement, in which event the i s u e  could have 
been properly submittcd on a qunnt~~rn  menbit. On authority he 
should be precluded from insisting on an exception so entirely in- 
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consistent with the position maintained by him in the trial of the 
cause. Smith v. Lipsitz, 178 N.C. 100; Brown v. Chemical Co., 165 
N.C. 421; R. R. v. McCarthy, 96 U.S. 258. 

On the second iseue, tha t  as to the statute of limitations, the 
court charged the jury tha t  the burden of the iscue wss on the de- 
fendant, and the question was considered under tha t  ruling. The law 
puts the burden of pleading the statutp of limitations on a defend- 
ant, but when properly pleaded, the burden is then on the plaintiff 
to show tha t  his cause of action comes within the statutory period. 
Sprinkle v. Sprinkle, 159 N.C. 81. The charge of his Honor. there- 
fore, is clearly erroneous. And on the record we :ire of opinion that, 
there should be a new trial a s  to both issues. A:: heretofore stated, 
the first issue was submitted in two aspects, on the express ngree- 
ment, and on a quantum melvit. As to the first, the ~ t a t u t e  of lim- 
itations could in no event affect the question, as the suit was com- 
menced within a few days after the sale. But  on the second ground 
of imputed liability, the statute of limitations wclu!tl bar the clainl, 
the evidence showing tha t  the services involved in such a position 
were rendered more than four years before suit, brought, and al- 
though i t  would seem tha t  the jury in determiring the first issue 
have accepted plaintiff's version of the matter, bo.11 as to an express 
agreement and the amount due thereunder, we cannot be so assured 
of this as to say that  the error in the statute of limitation may not 
in any way have affected the result. While we have found no error 
in the determination of the first issue, which is not covered by any 
exception, i t  is clear from a perusal of the eviderce that  the profits 
claimed on a resale have been estimated on an improper basis. Under 
an alleged express agreement for profits on a sa e of the property, 
defendant has been charged with the full amount of the sale, all the 

rents collected, and has been allowed nothing either for in- 
(414) terest on the investment or for tsxes or any other expenses 

incident to the ownership and control of the property or 
the collection of the rents. 

Considering the question briefly in a recent decision, Samatt  v. 
Klapp, 181 N.C. 503, the Court said: "Profit implies without more, 
the gain resulting from the employment of capital, the excess of re- 
ceipts over expenditures and so understood, the expenses must be 
deducted before the profits can be ascc>rtained." Apart from this and 
in the absence of express agreement affecting t?e  matter, in any 
fair estimate of profits when rents are considered as an item of 
charge, the interest on the capital invested must be allowed for by 
way of reduction. The court seems to have left this question of in- 
terest to the jury, but in a case of this character the adjustment of 
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profits growing out of a contract, the allowance of interest a t  the 
legal rate is of right and should not be left to a jury's discretion. 
Bond v. Cotton iMills, 166 N.C. 20. 

I n  this aspect of the record we cannot say of a certainty tha t  the 
jury may not have awarded recovery on the theory of a qzinntu:r, 
mermit, and merely adopted plaintiff's estimate as a guide to the con- 
clusion arrived at. We are not inadvertent to a decision a t  tb: 
present term to the effect tha t  when an issue determinative of the 
controversy has been properly settled tha t  an error committed in 
the determination of a second issue will not be allowed to affect the 
result. Poindezter v. Call, ante, 366. But this is where the two are 
on separate questions, and i t  is clear that the finding on one could 
in no way have injuriously affected the decision of the other. But  
not so here, where the finding of the issue on the statute of limita- 
tions under an erroneous ruling may have very real significance from 
the manner in which the first issue mas presented and necessarily 
considered by the jury. 

For the error indicated, plaintiff is entitled to a new trial on 
both issues, and it is so ordered. 

Kew trial. 

Cited: Fisher v. Lumber Co., 183 N.C. 491; Barbee v. Edwawh, 
238 N.C. 220; Schmidt v. Bryant, 251 N.C. 841. 

BOARD OF COVSTT COJIMISSIONERS O F  STOKES COUNTY v. 
WALTER W. GEORGE. 

(Filed 3 November, 1021.) 

1. Constitutional Law-Trial by Jury-CourtsJurisdiction-Investiga- 
tions-Rights Safeguarded. 

Article I, section 19, of our State Constitution, guaranteeing the right 
of trial by jury in "controversies a t  lam respecting property," includes 
equitable and legal elements i n ~ o l ~ e d  in the determination of the issues 
made by the pleadings, but it is not reqnired that a trial by jury be had 
at each stage of the proceedings when this right has e l se~here  therein 
been properly safeguarded by statute. 

2. Same-Statutes-Dogs-Daniages. 
The ascertainment of damages by three disinterested freeholders, etc., 

caused by injury to person or property by any dog, upon satisfactory 
proof, etc., and the payment thereof by county commissioners from the 
dog taxes, with the right of the county to sue to recorer the amount so 
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paid from the owner of the dog if I ~ I I O W ~  or discovered. C.S. 1651, re- 
serves to such owner the right to a trial by j u r ~  in the action of the con)- 
missioners, and does not permit recovery in aces:% of the sum awarded 
for the damages caused as ascertained under the pr3risions of the statute. 

C.S. 1681, ascertaining in a cwtain manner damages causwl by the dog 
of another, etc., is a police regulation not estopping; the defendant in the 
county's action from establichinp any defense a ~ a i l i b l e  to him under the 
pleadings, nor does it change the method of procedure as to the burden of 
proof, or otherwise, escept that it  limits recovery of the injured person, 
electing to prvceed under this statute, to a sum not exceeding the amount 
thereunder ascertained. 

4. Same-Estoppel-Election-Waiver. 
In an action by the county to recover damages o the person or prop- 

erty sustained by the doq of another, under C.S. 1693, the r~asonahle cost 
of the services of the persons chosen to rnalic the aeqessment. and paid 
by the county, is a part of the money paid on acvount of the injury or 
destruction caused hy the dog, and defendant's escq~tion thereto mill not 
be sustained. Semblc, the question of the reasonableness of this amount 
is a question for the jury, when aptly and properly raised and presented. 

5. E v i d e n c e N o n e x p e r t  Witness-Sheep-Dogs-Statutes. 
Where the time that has elapsed between the death and discovery of 

sheep is relevant to the inquiry in t h ~  county's action against the owner 
of the dog to recover damages it has paid, C.S. :681, testimony of the 
judgment of a nonespert witness upnn the persoral observation of the 
carcass of the sheep, as to the length of time it had been killed, is not 
erroneous as  the expression of a theoretical or scientific opinion. 

APPEAL by defendant from Finley, J., a t  the Spring 
(415) Term, 1921, of STOKES. 

Civil action tried before Finley, Judge, and a jury on 
appeal from a justice of the peace. 

Section 1681 of Consolidated Statutes is as follows: 
"The money arising under the  provisions of this article shall be 

applied to the school funds of the county in whlch said tax is col- 
lected: Provided, i t  shall be the duty of the county commissioners, 
upon complaint made to them of injury to person or injury to or 
destruction of property by any dog, upon satisfactory proof of such 
injury or destruction, to appoint three freeholders to ascertain the 
amount of damages done, including necessary tre ztment, if any, and 
all reasonable expenses incurred, and upon the coming in of the re- 

port of such jury of the damages as aforesaid, the said 
(416) county commissioners shall order the same paid out of any 

moneys arising from the tax on dogs as provided for in 
this article. And in cases where the owner of ~ l c h  dog or dogs is 
known or can be ascertained, he shall reimburse the county to the 
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amount paid out for such injury or destruction. To  enforce collec- 
tion of this amount the county conm~issioners are hereby authorized 
and empowered to sue for the same." 

C. H. Lunsford made complaint tha t  certain of his sheep had 
been killed by dogs, and the board of commissioners appointed three 
freeholders to ascertain the amount of his damages. These free- 
holders made the following report: 

T o  the Board of County Commissioners of Stokes County, North 
Carolina : 

Jurors appointed by the board in the above-entitled matter to 
make inquiry into and assess the damages of C. H. Lunsford, most 
respectfully report to the board: 

Tha t  in obedience to the order, and after due notice to the claim- 
ant,  and also to Walter George, the alleged owner of the dogs, they 
met a t  Capella, in Stokes County, Korth Carolina, on 31 January. 
1920, and proceeded to hear the evidence offered, and find the said 
claimant lost four sheep killed hy dogs, and had one other sheep 
injured, and upon the evidence we find that Walter W George's 
dogs were in the sheep pasture, but no evidence that they killed the 
sheep, and they assess the damages sustained by the claimant a t  
$43. 

Respectfully reported this 31 January. 1920. 
R. R. TUTTLE. 
D. F. TILI~OTSON. 
J. H. COVIXGTON. 

Fees for services: 
J .  H. Covington $4.00 
D. F .  Tillotson 4.00 
R.  B. Tuttle 4 00 

In May, 1920, the plaintiff brought sujl against the defendant 
before a justice of the peace to reimburse the county to the amount 
paid out on account of the sheep killed and injured. On appeal the 
case ~t-as tried in the Superior Court, the isme and the answer be- 
ing as follows: 

''Is the defendant indebted to the plaintiff. and if so, in what 
amount? Answer: '$55.' " 

Judgment was entered, and the defendant, having noted excep- 
tions, appealed to this Court. 

AT. 0. Petree for  plaintif f .  
J I c M i c h a e l  cP. Johnson  for d e f e n d a n t .  
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ADAMS, J. The defendant's counsel denounces the validity of 
the statute in question on the ground that  i t  d~lprives his client of 
rights and privileges guaranteed by the organic law. His  chief ob- 
jection is based on the proposition that  the statutory provision for 
the assessment of damages by three freeholders is an express denial 
of the right of trial by jury. We do not understand the defendant's 
counsel to contend tha t  the provision is in conflict with the "due 
process clause" of the Federal Constitutiori, for the Supreme Court 
of the United States has held that the Seventh Amendment relates 
only to trials in the Federal courts, 2nd that  trial by jury in suits a t  
common law in the State courts is not a privilege or immunity of na- 
tional citizenship which the states are forbidden by the Fourteenth 
Amendment to abridge. Walker v. S a t i v j n ~ f ,  92 U.S. 90; Montana Co. 
v. Mining Co., 152 U.S. 171; M n r ? h  v. Trout, 199 U.S. 212. But he 
insists tha t  the statute conflicts with -4rt. I, scc. 19, of the Consti- 
tution of North Carolina, which is as follows: ' I n  all controversies 
a t  law respecting property, the sncient mode of trial by jury is one 
of the best securities of the rights of the peopl:, and ought to re- 
main sacred and inviolable." The words "contrc~versies a t  law" in- 
clude all civil actions in which facts, involving either legal or equit- 
able elements, are put  in issue by the pleadings, but they do not in- 
clude questions of fact, or proceedings which a-e  purely equitable. 
P o r t e ~  v. Armstrong, 134 N.C. 447; Cnldvd l  .L. Wilson, 121 N.C. 
425; Worthy v.  Shields, 90 N.C. 192. "Trial" refrrs to  a dispute and 
issue of fact, and the expression "trial by jury," as used in the stat- 
ute, does not necessarily signify that  every legal controversy is to 
be determined by a jury. The section under cons deration guarantees 
to the citizen the right to have submitted to a r d  determined by a 
jury every issue of fact properly and legally raistd by the pleadings 
in a civil action. If the statute before us were in conflict with such 
constitutional provision, i t  could not be s u s t a i n d  But  i t  does not 
purport to abridge the defendant's right. Conc~ding tha t  the de- 
fendant, although duly notified, was not required to attend the 
hearing before the freeholders and therefore wss not barred by their 
award, still, i t  does not necessarily follow that the provision for the 
assessment of damages is for this reason in confl,ct with the Consti- 
tution. The statute is a police regulation evidently designed as be- 
tween the claimant and the county to fix a limi1,ation upon the de- 
mand of the former and upon the liability of the latter. When the 
claimant invokes the aid of the statute and elevts to abide by the 
method therein prescribed he cannot thercafter clsinl either from the 
county or from the owner of the animal any damages in excess 
of the amount awarded by the freeholders. Rut  the amcunt 
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awarded the claimant is not an estoppel upon the owner (418) 
of the dog. The lattJerls right of trial by jury is not denied, 
but is amply protected by the provision wnich empoxers the com- 
missioners to bring suit. When such suit is brought %he owner of the 
dog may submit to the jury any issues joined upon the pleadings, 
and by this means preserve his constitutional right. The sentence, 
"He shall reimburse the county to the amount paid out for such in- 
jury or destruction," imports, not that  the defendant is bound by 
the freeholders' award, but that the commis~ioners shall not in any 
event recover more than the amount paid to the claimant. 

Upon the trial i t  would be incumbent upon the comn~issioners to 
show by the preponderance of the evidence tha t  the defendant was 
the owner of the dog, as  well as the amount of the damage; and it, 
would be open to the defendant to rely upon failure of the plaintiff's 
proof and, if necessary, upon evidence offered in rebuttal. This con- 
struction of the statute affords the owner of the dog the opportunity 
to present every defense he would be entitled to in case of s u ~ t  
brought by the owner of the injured or destroved sheep. 

The freeholders assessed the claimant's damages a t  $43; the fees 
of the freeholders were $12. His Honor instructed the jury tha t  they 
might award damages "not exceeding the $43 and the $12 cost." 
The defendant excepted to this instruction on the ground tha t  the 
statute provides for reimbursement to the extent of the amount paid 
by the county "for such injury or destruction," and not for cost. The 
expression "amount paid out for such injury or destruction," con- 
strued in connection with other provisions in the statute, imports the 
amount paid out on account of such injury or destruction. If the de- 
fendant had insisted on his right to have the jury find whether the 
cost was reasonable, we should have been inclined to sustain his 
exception; but his proposition is that  the plaintiff as a matter of law 
cannot recover the cost which is properly incurred. 

Testimony as to the length of time that  had elapsed between the 
death and the discovery of the sheep was properly admitted. It was 
not hearsay evidence; it was an expression of thc judgment or esti- 
mate of a nonexpert witness based upon personal observation of the 
carcass, and not an expression of a theoretical or scientific opinion, 
or a deduction from the testimony of other3. Ives v.  Lwnzber Co., 
147 K.C. 307; Bennett 2). J f f g .  Co., ib., 621; Rritt v. R. R., 148 X.C. 
37; Murdock v. R. R., 159 N C .  131; Rarn~s  v. R. R., 178 N.C. 268; 
Hassell v .  Daniels, 180 N.C. 38. 

We have examined and duly considered a11 the exceptions, and 
in the record we find no error. 

No error. 
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Cited: S.  v. Kincaid, 183 N.C. 714; Mclnnish v. Bd. of Ed., 
187 N.C. 496; S.  v. Hege, 194 N.C. 529; Hagler z .  H w y .  Comm., 200 
N.C. 734; McAlister v. Yancey Coumty, 212 N.C. 210; Utilities 
Com. v. Trucking Co., 223 N.C. 695; Ericlcson v .  Starling, 235 N.C. 
654; Wells v. Clayton, 236 N.C. 105; Wescott  v. Huly. Com.,  262 
N.C. 527. 

L. 8. FORD v. W. J. DlcAXALLP. 

(Filed 16 November, 1921.) 

1. Evident-Pleadings-Nonuuit. 
The pleadings will be liberally construed and the evidence taken in the 

light most favorable to plaintiff, on defendant's motion for judgment 
thereon. 

2. Malicious Prosecution-Evidence-Punitive Damages. 
The requisites of n~aliciousness, wantonness, and i.ecklessness, and want 

of probable cause, in order to recover ~unit ive damages in an action for 
malicious prosecution, is sufficiently evidenced when the testimony tends 
to show that the defendant caused the plaintiff to be arrested, cursed him, 
had policemen to arrest and incarcerate him without a warrant, and ap- 
peared before the committing magistrate and participated in the prose- 
cution, which resulted in acquittal, taxing the plaintiff, as  prosecutor, 
with the cost. 

3. Damages-Punitive Damages-Public Policy. 
Punitive damages are allowed in proper cases on the ground of public 

policy for example's sake, and given to the plaintiff because it is awarded 
in his suit. 

4. Same-Verdict-Discretion of Jury-Excessive o r  Arbitrary-Appeal 
a n d  Error .  

Where punitive damages are allowable, their award is in the sound dis- 
cretion of the jury, and the amount so ascertained will not be disturbed 
on appeal, unless escessively disproportionate to the circumstances of 
contumely and indignity present in each particular case, and in the in- 
stant case the verdict therefor is not regarded as1 being arbitrarily or 
harshly rendered, upon the facts appearing of record. 

APPEAL by defendant from Finley, J., a t  A ~ r i l  Term, 1921, of 
GUILFORD. 

Civil action to recover damages for an alleged assault, false ar- 
rest and malicious prosecution. 

Upon denial of liability, and issues joined, the jury returned the 
following verdict: 
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"1. Did the defendant assault the plaintiff as alleged in the 
complaint? Answer: 'Yes.' 

"2. If so, what damage is t,he plaintiff entitled to recover of the 
defendant? Answer: '$25.' 

"3. Did the defendant cause the arrest and prosecution of the 
plaintiff a s  alleged? Answer: 'Yes.' 

"4. If so, was the arrest without probable cause? Answer: 'Yes.' 
"5.  If so, was the arrest malicious? Answer: 'Yes.' 
"6. What  amount, if any, is the plaintiff entitled to recover of 

the  defendant? Answer: ($3,079.' " 
There was a judgment entered on the verdict in favor (420) 

of the plaintiff, from which the defendant appealed. 

J .  Allen Austin and J0h.n A. Barringer for plaintifl. 
W .  P. Bynum, S. S .  Alderman and C .  C .  Barnhart for defendant. 

STACY, J. There is no exception or question presented on the 
initial cause of action arising out of the alleged assault, Defendant 
concedes tha t  the plaintiff is entitled to judgment on the first two 
issues, but contends tha t  the  alIegations of the complaint and the 
evidence adduced on the hearing were not sufficient to warrant the 
verdict on the remaining issues, or those relating to the second cause 
of action. 

Giving the complaint a liberal construction, as  we are required 
to do under C.S. 535, and considering the evidence in its most fa- 
vorable light for the plaintiff, the accepted position on a motion to 
nonsuit, we think the verdict and judgment should be upheld. 

There is evidence on the record tending to show that,  after the 
assault and without any warrant or other legal process, the plain- 
tiff was arrested a t  the instance of the defendant and taken by two 
policemen to the police station in the city of High Point. The de- 
fendant followed the officers and made application, a t  the  police sta- 
tion, for a peace warrant and left instructions tha t  the plaintiff be 
locked up, which was done, and he remained in jail from about 9 a.m. 
until approximately 7 p.m., or practically the entire day. The evi- 
dence also discloses tha t  the defendant signed the warrant in blank, 
which was afterwards filled out by one of the officers, charging L. 
S. Ford, plaintiff herein, with an assault with a deadly weapon, to 
wit, a pistol. At  the trial on the following morning in the recorder's 
court Ford was acquitted and the prosecuting witness, defendant 
herein, was taxed with the cost. 

The defendant denied tha t  the arrest was made a t  his instance, 
or that  he gave any instructions to have the plaintiff committed to 
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jail under the warrant; but, during the course of his examination, 
he testified as follows: 

"At the trial I asked the court to tax me with the costs. I did that  
because I was sorry for the man. The reason for my sympathy was 
just because I thought that  he was feeble, hardly a responsible man. 
It was after I made the request that the court ].eleased him. I was 
the least bit angry, when I was down there a t  t ? e  gallery. Yes, sir, 
I will say I was angry. I was angry enough to fight, but I didn't 
propose to  fight him." 

It is further contended by the defendant that,  under authority 
of Oakley v. Tate, 118 N.C. 361, he should not be held responsible 
for the prosecution because of the officer's error in filling out the 

blank warrant, charging the present plaintiff with an as- 
(421) sault, when application had been made for a peace war- 

rant only. But i t  appears unmistakably that  the plaintiff 
was arrested without any warrant a t  all; that  Dr. McAnally was 
present a t  the trial on the following morning, and the jury have 
found that  he was there aiding in the prosecution. It could hardly 
be said that  he was ignorant of what was goin,; on. At  any rate, 
there was no request to correct the error and change the warrant. 
Indeed, i t  would seem that  by conduct, a t  least, the defendant 
adopted the warrant and ratified what the officer had done. The 
jury evidently took this view of the matter, as i t  was submitted to 
them by the court, and they have found, in answer t o  the third 
issue, that  the defendant caused the arrest and prosecution of the 
plaintiff. 

The defendant objected to the submission of the fifth and sixth 
issues and contended that  there was no evidence in the case to jus- 
tify an award of punitive damages, citing Lewis v. Clegg, 120 N.C. 
292. But upon the attendant facts and surrounding circumstances, 
the jury have found that  the defendant acted wrongfully and that 
he was actuated by malice. Indeed, he himself te'stified: "As to Mr. 
Ford's statement on the witness stand that I iold the officers to 
arrest him, what was said was that I told them I wanted a peace 
warrant for him. I did, as he stated, ask the officers a t  the gallery 
and a t  the lockup to lock him up, that he was crazy. I believe I 
did say that  the man was crazy. I think that  today. I didn't curse 
him. I expressed an opinion. I  aid 'get out of the way, you damned 
fool.' Tha t  is the only thing I said, or any kind of profanity." 

We think, upon the whole case, his Honor correctly submitted 
the issues to the jury. 

Punitive damages, sometimes called smart n-oney, are allowed 
in cases where the injury is inflicted in a malidous, wanton and 



N.C. ] FALL TERM, 1921. 449 

reckless manner. The defendant's conduct must have been actually 
malicious or wanton, displaying a spirit of mischief towards the 
plaintiff, or of reckless and criminal indifference to his rights. Whcn 
these elements are present, damages commensurate with the injury 
may be allowed by way of punishment to the defendant. But these 
damages are awarded on the grounds of public policy, for example's 
sake, and not because the plaintiff has a right to the money, but i t  
goes to him merely because i t  is assessed in his suit, Both the sward- 
ing of punitive damages and the amount to be allowed, if any, rest 
in the sound discretion of the jury. Cobb v. R. R., 175 N.C. 132; 
Fields v. Bynum, 156 N.C. 413; Hayes 7). R.  R.. 141 N.C. 199; 
Smithuick v. Ward, 52 N.C. 64. However, the amount of punitive 
damages, while resting in the sound discretion of the jury, may not 
be excessively disproportionate to the circumstances of 
contumely and indignity present in each particular case. (422) 
Gilreath v. Allen, 32 N.C. 67; Sloan v. Edwards, 61 Md. 
100; Bernheimer v. Becker, 3 L.R.A. (N.S.) 221. 

In the case before us i t  would seem that the jury have been 
liberal in their award, but. we cannot say the amount is dispropor- 
tionately excessive. The defendant is a physician, and he admitted 
that he was angry and knew the plaintiff was a feeble man. In fact, 
he stated that he thought he was crazy. The jury evidently con- 
cluded that, under these circumstances, the defendant, with his su- 
perior advantages, should have been more charitable in his con- 
duct toward the plaintiff, a man in an unequal and less fortunate 
condition. I t  is unbecoming in the strong to deal oppressively with 
the weak; and the jury evidently thought the present defendant 
should be taxed with a substantial sum in the form of punitive dam- 
ages, or smart money. We cannot say they have acted arbitrarily or 
harshly. It does not so appear on the record. 

The remaining exceptions are apparently without special merit; 
and, upon a careful consideration of the whole case, we have found 
no sufficient reason for disturbing the result of the trial. 

No error. 

Ci fed  Elmore v. R .  R., 189 N C .  674; Swain v. Oakley 190 
N.C. 11.5; Tripp v. Tobacco Co., 193 N.C. 618; Lay v. Publishing 
Co . 209 X.C. 139; Petty v. Ins. Co., 210 N.C. 500; Robinson v. M c -  
Alhanczl. 214 N.C. 184; Bryanf v. Reedy, 214 N.C. 759; Harris u. 
Coach 'PO., 220 N.C. 69; Hnimton v. Greyhound Corp., 220 N.C. 
645; Pnrris v. Fischer R: Co., 221 N.C. 113. 
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STERN AKD SWIFT V. HTXAN BROTHERS. 

(Filed 16 November, 1921.) 

Attorney and Client-Contracts-Pees4ontingencies-vdene - Re- 
covery-Questions for ,Jury-Trials. 

The relationship of attorney and client is one wherein the liarties do 
not stand upon an  equal footing in making a ntw contract for the com- 
pensation of the attorney, in medias yes, or after he has therein been em- 
ployed and before the conclusion of the matter and when, under such 
circumstances, the attorney has agreed with his Aient to be paid upon a 
contingent fee basis, this contract will be deck red void, not upon the 
ground that actual fraud is necessary to be shrwn, but as a matter of 
sound public policy to exclude its ~)o~sibilitg; and jf no definite original 
contract of employment has been estabIished, the measure of the attor- 
ney's recovery, is a reasonable compensation for the service rendered. 

APPEAL by defendants from Fidey, J., at February Term, 1921 
of GUILFORD. 

This is an action by the plaintiffs, attorneys a t  law, to recover 
$5,050 as a fee for services claimed to have been rendered in ad- 
justing the loss by fire on a stock of goods with certain fire insurance 
companies. The complaint alleges that the defendants employed the 

plaintiffs to adjust said losses with t'he insurance companies, 
(423) and that  afterwards pending the said adjustment the de- 

fendants agreed to pay the plaintiff:! 20 per cent on the 
amount recovered, which the plaintiffs claim was $25,250, on which 
they seek to recover a fee of $5,050. The defendants deny the mak- 
ing of such contract and allege that  the only contract ever made 
with the plaintiffs was to pay them $200 for their services in making 
proofs of loss and in assisting in adjusting thfl samc. which was all 
the service the plaintiffs rendered. The defendants further allege 
that  $25,250, the basis on which the plaintiffs demand $5.050 as 20 
per cent fee, was never recovered: that in fa1.t the insurance com- 
panies took over $15,000 of goods and $550 for fixtures and agreed 
to pay $9,700 in cash, loss by firm, of whicl- $3,250 has not been 
paid, and allege not only that thew was no contract for 20 per cent, 
but that,  if there was i t  should bt3 computed only on the cash ac- 
tually recovered, and they contend further that  if there were any 
contract for 20 per cent, i t  was made during the time the plaintiffs 
were acting in pursuance of their emplovmer~t and was void, and 
the plaintiffs are entitled only to reasonable tompensation for their 
services to be assessed by the jury. 

Wil son  & Frazier for  plaintiffs.  
W .  P. Bynum and R. C. Sfrudzrick for dej'endants. 
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CLARK, C.J. The record is voluininous and there are many ex- 
ceptions, but we need not consider but one, which we think entitles 
the defendants to a new trial, for the others may not arise on an- 
other trial. 

The defendants except and assign for error the refusal of his 
Honor to give the third instruction requested by the defendants, to 
wit: "It being admitted that  a t  the time of the alleged contract be- 
tween the plaintiff Stern and the defendants (as claimed by plain- 
tiffs) the relation of attorney and client existed between them, the 
plaintiffs would not be entitled to recover from the defendants any 
sum for their sevrices which was not fair and reasonable under all 
the circumstances of the case, no matter what sum was mentioned 
in the said contract." This prayer should have been granted. It is, 
and should be, well settled tha t  where the relation of attorney and 
client exists and the contract sued upon by the attorney is made 
during the existence of the relationship, and more especially when 
the contract is for a portion of the subject-matter contended for, a s  
here, the attorney can recover no more than a reasonable compen- 
sation for his services, no matter what kind of a contract he made 
with his client or induced him to enter into. This rule is based upon 
the confidential relations existing between attorney and client, and 
is enforced, not upon the ground that  there mas fraud, but in order 
to prevent fraud and as a matter of sound public policy. 

While the relationship exists an attorney cannot bind 
his client in any manner to make him greater compensation (424) 
for his services than he would have the right to demand if 
no contract had been made, during the existence of the relationship. 
Weeks on Attorneys (2 ed.), sec. 368; Elmore v. Johnson (149 111. 
503), 21 L.R.A. 366. His Honor disregarded this principle as pointed 
out by exceptions 5, 7, 9, and 16 in the record. 

I n  a contract of this kind, the burden is on the plaintiff to show 
that  i t  was fair and reasonable and not upon the defendant to show 
to the contrary. Lee v. Penrce, 68 N.C. 81. 87; McLeod v. Bullard, 
84 N.C. 516; Pritchnrd v. Smith. 160 N.C. 84; 2 R.C.L., p. 966, sec. 
42, and n. 1038; Shirk v. lZ'eibl~, 83 American State Rep.. note on 
pages 161-162, and cases there cited. 

According to the complaint and the testimony of the plaintiff 
Stern himself, the contract he sets up map entered into after the 
establishinent of the relation of attornev and client hetwem the 
parties and during the continuance of this relationship. 

Under such circumstances the client would be a t  a serious disad- 
vantage if the attorney should throw up the case after acquiring 
knowledge of his plaintiff's case, and while the conduct of the case 
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was i n  rnedzas res. The parties did not stand upon an equal footing. 
2 Thornton on Attorneys, secs. 428, 432. 

This wholesome principle is that the parties to a contract must 
stand on an equal footing, and that, therefow, as a matter of law, 
"Certain known and definite fiduciary relat~ons, as, for Instance, 
that  of trustee and cestui que trzut, attorney and client, guardian 
and ward, and general agent, having the entire management of the 
business of the principal, are sufficient under our present judiciary 
system to raise a presumption of fraud as a matter of law to be laid 
down by the judge as decisive of the issue, unless rebutted. Other 
presumptions of fraud are matters of fact to be passed upon by a 
jury." Lee v. Pearce, 68 N.C. 81. The able opinion in this case by 
Chief Justice Pearson laid down the eternal ~r inciple  of equity and 
fair dealings from which this Court has neTper deviated. On page 
87 of that  opinion the Court instances other fiduciary relations which 
do not amount to a presumption of fraud as a matter of law, but 
merely raise a presumption of fraud as a matter of fact to be 
passed upon by a jury. 

Tha t  case has been cited and affirmed by this Court in a long 
line of cases cited in the Anno. Ed., and the principle is universally 
recognized. The fact of the existence of the relationship of attorney 
and client a t  the time the contract is alleged by the plaintiffs to 
have been made appears from the complajnt 2nd by the evidence of 
the plaintiff himself, Stern, and the judge should have held the al- 
leged contract, if made, to have been void as a matter of law. And, 

unless the jury rejected, as i t  would seen1 that  they did, 
(425) the defendantsJ allegation that  there was a contract made 

prior to entering into t8he relationship for $200, then the 
case should have been submitted to the jury upon the third prayer 
of the defendants as above set out, and the jury should have a3sessed 
the plaintiffs' recovery upon the basis of a reasonable compensation 
for the services rendered by the plaintiffs and the benefits received 
by the defendants. The verdict and judgment must be set aside and 
a new trial is granted for this 

Error. 

Cited: Mebane v. Broadnax. 183 N.C. 338; Abernefhy v.  Qoil- 
ette, 183 N.C. 675; Ellis v. Poindezter, 193 N.C. 565. 
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JAMES R. ALLEN v. JUNE T. GARDSER. 

(Filed 16 Xovember, 1921.) 

1. Military-Civil Authority. 
The cit-il authority is superior to that of the military, and the latter 

can act only by authority and in execution of the power of the former. 

A soldier in the United States Army going, a t  the invitation of the 
officers of a military organization, to take part as a bugler in a local 
celebration, is to be regarded as  a citizen while so doing. 

5. Sain-False Arrest-Evidenc-uestions fo r  Jury-Trials. 
Evidence that the commanding officer of militia in a city under the 

orders of the Governor to quell a threatened riot, caused the plaintiff, in 
the action for false imprisonment, and a soldier in the regular Army, 
there a t  the request of the officers of the militia to take part as  a bugler 
in certain festivities to be held thcre, to be arrested with curses, and in- 
carcerated in the city jail, because, though perfectly respectful, he did 
not a t  once comply lvith his orders to go back to the barracks, when, not 
being prepared to stay there, he ITas on his way to hotel to secure a 
room for sleeping, and while he was in his regular uniform, differing from 
that of the militia, is sufficient as  to the arrest being willful, malicious, 
and arbitrary, and without probable cause, to be submitted to the jurv 
on the issue of the defendant's guilt, there being no necessity shown for 
the order given to the plaintiff. 

4. Appeal and  Error-Instructions. 
The appellant has no just grounds for an exception to an instruction of 

the court that is favorable to him, as appears of record in this action for 
false arrest. 

5. Same--False Arrest-Personal Malice. 
The evidence must be taken in the light most favorable to the plaintiff 

on defendant's motion as of nonsuit thereon. and n requested instruction 
in this action for false arrest, that the plaintiff could not recover unless 
the jury should find that the defendant was moved by personal ill will or 
malice towards the plaintiff, was properly refused, under the evidence. 

APPEAL by defendant from Finley,  J., a t  the May Term, 
1921, of DAVIDSON. (426) 

This was an action for false imprisonment. The plain- 
tiff alleges that  he was wrongfully arrested and imprisoned in the 
city jail of Charlotte under the orders and directions of the defend- 
ant, in command of the 1st Regiment, N. C. National Guard. The 
defense was that  the defendant was acting under the orders of the 
Governor to quell a threatened riot in that  city. and arrested the 
plaintiff upon a reasonable apprehension that it was his duty to 
do so. 

The pleadings raised the issue whether the conduct of the de- 
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fendant was in good faith or was arbitrary and unwarranted. The 
jury found all the issues against the defendart, who makes no ex- 
ception except as to the refusal to nonsuit, artd the refusal to give 
certain prayers for instruction, which, as the record shows, the court 
substantially gave. From the verdict and judgment the defendant 
appealed. 

P. V .  Critcher and J .  IZ. McCrnrg for plaintiff. 
Phillips R: Bower and Attorney-Gener.al Manning for defendant. 

CLARK, C.J. The evidence for the plaintiff, which alone is to 
be considered on a motion for nonsuit, was lo the effect that the 
plaintiff was not a member of the defendant's command, "The 1st 
N. C. National Guard," but wae a regular in the U. S. -4rmy on fur- 
lough, whose uniform and hat distinguished h m from the members 
of the National Guard. The evidence also shows that he was a man 
of good character and went to Charlotte at the invitation of the 
officers of the Lexington Company to act a8 a bugler s t  the 20th of 
May celebration the next day. He  had taken no bedding or other 
equipment with him, and, therefore, not being prepared to sleep in 
the barracks of the National Guard on the night of the 19th, he wae 
on his way to the hotel, all of which, he testif es, he explained fully 
and respectfully to  the defendant when he was arrested, but avers 
that  the defendant arbitrarily and unjustly, without reasonable cause 
and without any necessity to prevent a riot, and without authority, 
sent him to jail. 

The testimony of plaintiff and his witnessw is that a t  the time 
of the plaintiff's arrest and imprisonment, a n j  for some time pre- 
viously, the streets had been cleared of both civilians and soldiers 
with the exception of the guard of ~oldiers, and at the time of the plain- 
tiff's arrest there was no commotion or distul-bance going on any- 
where. When the plaintiff was halted by on12 of the sentinels he 
promptly obeyed the command, and when aske~j where he was going, 
replied that he was a member of the Regular Army, and did not be- 
long to the National Guard, and was going to the hotel to get a bed 

to sleep on; that  Colonel Gardner, the defendant, told the 
(427) plaintiff that  "he would have to go hack to the barracks." 

The witnesses testify that  the plaintiff, in a respectful man- 
ner, repeated to Colonel Gardner the abovc ,:tatenlent, and stated 
his object was to find a bed to sleep, whereupon the defendant told 
him that he would have to respect him, and the plaintiff, in a most 
respectful manner, did salute him, but the defendant replied that 
"He did not give a d- for his salutes," and in an angry manner told 
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the plaintiff that  he "would give him a bed" and ordered the wit- 
nesses to take him under arrest and carry him to jail, which was 
done, and the plaintiff was thrown into the city prison with the 
humiliating circumstances of its filth and odors and disorderly in- 
mates, where he was kept confined until the next morning when he 
was released, as the defendant claims, on his orders. 

If the defendant deemed the plaintiff was a member of his com- 
mand he should have been sent hack to the barracks, and there is 
no evidence which justifies his being sent under guard to the city 
jail, which was a humiliation to a soldier, and which was especially 
unwarranted as to the plaintiti, who for the purposes of this occa- 
sion was a civilian, attending the celebration as the guest of the 
officers of the Lexington Company. 

The evidence of all these witnesses, with slight contradiction 
from the defendant's witnesses, was that the manner and conduct 
of the plaintiff was calm, quiet, respectful, and inoffensive, and that 
the conduct of the defendant was angry. offensive, arbitrary, and 
without reason or necessity, and that the plaintiff disobeyed no order 
of the defendant, and that  his arrest and imprisonment was unneces- 
sary to preserve the peace and order of the city, in order to prevent 
any further trouble, if there had been any prior trouble worthy of 
mention, which the record does not disclose. The witnesses testify 
to seeing only one man apparently hurt, and the plaintiff when ar- 
rested knew nothing of any riot or disturbance having occurred. 

On the motion to nonsuit, the evidence for plaintiff must be 
taken as true. The jury, upon the issues submitted, found that the 
arrest and imprisonment was without probable cause and was ma- 
licious. 

With every allowance for the excitement and confusion, and the 
possible misunderstanding of the situation, there was evidence prop- 
erly submitted to the jury upon which they found their verdict. The 
supremacy of the civil authorities over the military is a t  the very 
basis of our republican form of government, both State and Federal, 
and the military can act only by authority, and in execution of the 
civil power. "A member of the State militia, whether a private or 
an officer, in active service, is not relieved from civil liabilitv for his 
acts while so engaged on the ground that he acted in obedience to 
orders received through the regular militarv channels." Frank v. 
Smith, 25 A. &. E. 319, and notes. 

A soldier is responsible for damages for wrongful act. 
done bv him whether with or without orders or in excess of (428) 
his orders. His being a member of the military does not 
give him license to do those things which a civilian cannot do. A 
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military officer may legally arrest a person, in given instances, but 
no more force must be used than is necessary, and if the power is 
exercised for the purpose of oppression or any injury is wilfully 
done, he will be answerable. 18 R.C.1,. 1082. 

The requirement of reasonable good faitk and probable cause 
and the evidence tending to show arbitrary : a d  oppressive use of 
authority by the defendant are fully and c o ~ ~ e c t l y  set out in the 
judge's charge, who instructed the jury tha t  if the plaintiff refused 
to go to barracks when there was danger of Ihe renewal of a riot, 
or if the defendant had reasonable ground to kdievc tha t  the plain- 
tiff going up the street in uniform might excit~! the negroes, or tend 
to bring on a renewal of the trouble, they should answer the second 
issue as to probable cause in favor of the defendant. 

The court further charged the jury tha t  under the circumstances 
the defendant's conduct should not be weighed in golden scales, and 
if he acted in good faith and under good reasons the jury should 
answer the  issue in his favor. 

The court further charged the jury tha t  if the  plaintiff went with 
the soldiers to Charlotte as their guest he was under obligations to 
abide the military rules and regulations and rmder  obedience to the 
officers of the militia, and had no right to  rtbsist any lawful com- 
mand of the defendant, who had a right to prevent the plaintiff from 
going up town if there was reason to appreherd tha t  i t  might cause 
trouble between the whites and blacks Indecd, the larger part  of 
the charge was the statement of the contentions for the defendant 
and giving a t  length substantially the instructions asked by his at-  
torneys. These were as favorable as he could e ~ p e c t ,  if not indeed in 
some respects too much so. 

The court properly refused to give the prtlyer tha t  the p!aintiff 
could not recover unless the defendant was rnoved by personal ill 
will or malice towards the plaintiff. While the jury could consider 
the evidence that  tended more favorablv t o w r d s  the defendant, a s  
already stated, the Court, on appeal, is privileg;ed to consider, on the 
motion to nonsuit, only the evidence in favor of the plaintiff, and 
with the most favorable inferences from i t  in his favor. 

The facts have been found by the jury upon evidence tha t  if be- 
lieved justified their findings, and without any erroneous statement 
of the law prejudicial to the dcfendant. 

No error. 
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(429) 
0. V. RTOOSLET v. COMUISSIONERS O F  DAVIDSON COUXTT. 

(Filed 16 Xovemher, 1921.) 

1. School Districts-Counties-Education-Statutes - Constitutional Law 
-High Schools-Divisions-Segregatioil of Pupils. 

Our statutes providmg that the county hoard of education shall d i ~ i d c  
the townships, or the entire county, etc., into convenient school districts, 
etc., C.S. 3469, and authorizing and en~l~omering the board to redistrict 
the entire county and consolidate hchool di~tricts, etc., C.S. 8473, was 
passed in pursuance of Article IX, sectiorl 3, of the State Constitution, 
and refers to the establishment, consolidation, etc., of districts in the sense 
of territorial or geographical regions, and not to the dividing or segrega- 
tion of the pupils; and an attempt of thc county board of education there- 
under to form a high school district in a territory comprised of several 
public school districts, is without authority and invalid. As to whether 
this may be done under the Public Laws of 1921, ch. 179, is neither before 
the Court nor decided on this appeal. 

2. School Districts-Eonds-Taxation- Counties - Statutes - Constitu- 
tional Law-Local Laws--Injunction. 

911 act which authorizes a high school district, sought to be established 
under an inralid resolution of the county commjssioners, to issue bonds 
and levy taxes for school purposes, is itself invalid to confer such au- 
thority; and an act for the purpose of ratifying such ordinanre, passed 
since the adoption of Conqt., Art. 11, see. 29, is a local, private, or special 
act thereby prohibited; and the issuance of such bonds and levy of such 
taxes, will be permanently enjoined. 

APPEAL by defendant from Webb, J., a t  chambers, 14 October, 
1921, from DAVIDSON. 

Controversy without action, heard upon an a g r d  statement of  
facts, the material and controlling parts of which are as fo!lows: 

((1. Tha t  the board of education of Davideon County in meeting 
duly assembled on 16 February, 1921, created or attempted to create 
a school district, to be known as the Lexington High School District, 
by adopting the following resolution by unanin~ous vote, all thc 
commissioners present and voting: 

'Be i t  resolved by the board of education of Davidson County, 
that  i t  is in the opinion of the said board for the best interest and 
for the educational advantage of the residents of the following named 
school districts, to wit, Dacotah District, Fovler District. liargrove 
District, Greenwood District, Pilgrim District. Nnkomiy District, 
Southside District, and Lexington District, that  a high school dis- 
trict be created to comprise the said districts. 

" 'Therefore, be i t  further resolved, that  a high school district, to 
be known as the Lexington High School District, comprising the 
districts aboye set forth, be, and the same is hebery, created.' 
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"That prior to 16 February, 1921, no school district was 
(430) in existence containing as a whole the territory now ein- 

braced in the alleged school district known as the Lexing- 
ton High School District, and no other or further action than tha t  
set forth above has been taken by the coun.ly board of education in 
relation to the creation of said school district. 

"2. T h a t  the General Assembly of North Carolina, a t  its regu- 
lar session of 1921, passed an  act (not yet pudished in book form) 
entitled, 'An act to authorize the J,exington High School District of 
Davidson County to issue bonds and to provide a tax levy for the 
payment thereof, and a tax levy for mainterlance,' which act was 
ratified on 2 March, 1921. 

"3. That  the General Assembly of Xorth Carolina, a t  its regu- 
lar session of 1921, passed an act (not yet published in hook form) 
entitled, 'An act incorporating the Lexington High School District,' 
which act was ratified on 7 March, 1921. Tha t  said act created n 
governing body for the proper and more efficient management of the 
Lexington High School District, which governing body was known 
and designated as the Lexington High Schocl Coinmissioners, and 
was constituted a body politic and corporate with the power to 
exercise the rights and privileges incident to corporations, and the 
said act made other provisions for the conduct, of the high school In 
said district. 

"4. That  pursuant to the first act above mentioned, ratified 2 
March, 1921, and as provided therein, the board of education of 
Davidson County on 7 March. 1921, petitioned the board of county 
commissioners of Davidson County to call an election in the Lex- 
ington High School District for the purpose of siibmitiing lo the 
qualified voters of said district t,he question of the issuance of $225,000 
of bonds, to be used in erecting and equipping a school building in 
said district, and the purchase of ti site therefor, and the levy of an 
annual tax for the payment of principal and interest, and also for 
the purpose of submitting to the voters the auestion of the levy of 
an annual tax for the maintenance of the high school so erected. 

('5. T h a t  pursuant to the said petition, and under the authority 
conferred upon them by the said special act, the board of commis- 
sioners of Davidson Countv, a t  their regular meeting on 7 March, 
1921, granted the prayer of the board of education as set forth in 
said petition, and ordered a new registration of voters and ordered 
t,he said special election to be held in the 1,exington High School 
District on 19 April, 1921, which soid election was duly carried. 

"6. That  of the  eight school district. mmtioned and set forth 
in the resolution of the county board of education, passed 16 Febru- 
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ary, 1921, as  the districts which are to be conlprised in the Lexing- 
ton High School District, six are school disrricts created by the 
county board of education under the general law, and with- 
out any vote of the electors for such creation, and no tax (431) 
is levied therein. In  each of the said districts a school com- 
mittee is in charge of the school properties therein. Tha t  one of said 
districts, to wit, Nakomis District, is a special-tax school district, 
and by vote of the electors thereof a local tax is levied for the main- 
tenance of the school. Tha t  the Lexington District referred to in 
said resolution is not a school district in any sense save that  the 
boundaries thereof are coterminous with the boundaries of the town 
of Lexington, the charter of which town vests the management of 
the schools therein in a special board of school trustees, and the 
town levies a tax therein for school purposes and for the payment 
of school bonds issued by the town for the school buildings. 

"7. T h a t  the board of education of Davidson County, in the 
resolution adopted 16 February, 1921, did not attempt to consoli- 
date the eight districts mentioned in the said resolution into one 
district and thereby wipe out and abolish the several then existing 
school districts, and no action has been taken by the county board 
of education or any other board to annul or repeal the creation of 
said constituent districts or to  abolish the said committees having 
charge of the school property in said districts, and all of the same 
are continuing to function as if the Lexington High School District 
had not been created, and the school taxes have continued to be 
levied and collected in the said Kakomis District and in the town 
of Lexington, for the said county board of education attempted to 
create the Lexington High School District by overlapping or super- 
imposing the said district on the  eight dictricts: comprised therein, 
and pursuant to the authority contained in the second act above 
mentioned, ratified 7 March, 1921, has elected a board of commis- 
sioners for the said Lexington High School District, the members of 
which having qualified. 

"9. Tha t  i t  is the declared intention of the board of education 
of Davidson County and the board of commi~sionerc of Lexington 
High School District to erect a high school building and to main- 
tain therein a high school for the attendance of pupils residing within 
the so-called Lexington High School District. who are being taught 
those subjects commonly called 'high school subjects' or studies, and 
pursuant to said declared purpoce the board of commis~ioners of 
Davidson County, pursuant to the vote c a ~ t  at  wid election, have 
authorized the issuance of the said $225,000 of bonds, and are pre- 



460 I N  T H E  SUPREME COURT. [I82 

paring to issue same, and are preparing to levy the tax for the pay- 
ment of the principal and interest of said bonds, and are preparing 
to levy a tax for the maintenance of the said ~ichools; and the said 
board of education of Davidsori County, in accordance with the pro- 
visions of the said special act, are preparing to sell said bonds." 

The plaintiff is a resident and taxpayer of Dnvidson 
(432) County, living within and having pro.3erty located in that  

section of the county which, for the purposes of this action, 
is designated as the Lexington High School District. 

From a judgment continuing and making permanent the tempo- 
rary restraining order, and holding that  the board of education of 
Davidson County was without aut,hority to create the Lexington 
High School District in the manner proposed, :%rid that the i,, squance 
of the bonds in question was without warrant of law, the defend- 
ants appealed. 

Raper & Raper for p1ainti.f. 
J. L. Morehead for defendants. 

STACY, J. It is conceded a t  the outset that the board of educa- 
tion and the commissioners of Davidson County have not proceeded 
under C.S. 5511, for the establishment of a cmtral high school, or 
high schools in a township, as provided by said section. It should 
also be noted that  the resolution of the board of education, purport- 
ing to create the Lexington High School Distr~ct .  and the two spe- 
cial acts of the Legislature relating thereto, were all passed prior to 
the enactment, on 8 March, 1921, of ch. 179, Public Laws 1921, 
amending the public school law of the State. Hence# the validity of 
the resolution and the special act,s in question must be determined 
by the law as i t  existed at the time of their ])assage - there being 
no suggestion of a ratification by any ~ubsequent legislation. 

The sections of the school law chiefly relevmt and bearing upon 
the questions now before 11s are: 

C.S. 5469, which provides: "The county hoard of education shall 
divide the townships, or the entire county or any part of the county 
into convenient school districts, as conlpact in form as practicable. 
It shall consult the convenience and necessitie~ of each race in set- 
tling the boundaries of the school district for each race." 

And C.S. 5473, which is in terms as follo~~c,:  "The county board 
of education is hereby authorized c?nd e n ~ p o ~ ~ e r e d  to redistrict the 
entire county or any part thereof and to consclidate school districts 
wherever and whenever in its judgment the redistricting of the con- 
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solidation of districts will better serve the educational interests of 
the township, or the county, or any part  of the county." 

It will be observed tha t  these statutes, which were passed in 
obedience to Article IX, section 3, of the Constitution, confer upon 
the several county boards of education authority (1) to divide the 
townships, or the entire county, or any part  thereof, into con- 
venient school districts (not to exceed the limit fixed by C.S. 5472) ; 
and (2) to redistrict the entire county, or any part  thereof, 
and to consolidate school districts whenever and wherever (4333 
such, in their judgment, will better serve the educational 
interest of the townships or of the county. 

This grant of power from the Legislature, we apprehend, referh 
to the establishment, consolidation, etc., of districts in the sense of 
territorial divisions or geographical regions (Howell v. Howell, 151 
N.C. 575; 18 C.J., 1292)) and not in the sense of dividing or segre- 
gating pupils as distinguished from the land on which they live. "In 
its ordinary meaning the word district is commonly and properly 
used to designate any one of the various divisions or subdivisions 
into which the State is divided for political or other purposes, and 
may refer either to a congressional, judicial, senatorial, representa- 
tive, school, or road district, depending always upon the connection 
in which it is used." Oliver v .  State, 11 Neb. 1, 13: 7 N.W. 444. 

Giving to the words of the statute their usual and customary 
meaning, we have found no authority for the establishment by the 
county board of education of such a district as the "Lexington High 
School District" (No. 7, agreed facts),  which, to be more exact, might 
properly be termed a superdistrict in that it is sought to be created 
by superimposing the same upor. the eight districts comprised therejn. 
An arrangement of this kind may be very desirable and helpful in 
the building up of an educational ~yq tem for the State;  but, as now 
advised, we do not think the Legislature had so declared its purpose 
and policy a t  the time of the attempted estrhlishment of the district 
in question. Nor do we wish to be und~rqtood, by what is qaid here, 
as suggesting tha t  probably such a district might be created under 
ch. 179, Public Laws 1921. This latter q u 4 i o n  is not before us, and 
any expression presently made would be obiter and me make none. 

Holding, as we do, tha t  the resolution of the board of education 
of Dayidson County, passed on 16 Februarv, 1921, was insufficient 
to accomplish the desired purpose, and that the eqtablishment of the 
proposed district was therefore ineffectual, i t  follows that the spe- 
cial acts of the Legislature, incorporating and authorizing said dis- 
trict to issue bonds, must be declared inoperative. Ea nihllo nihil fit. 

There being no valid district in existence, the Legislature now is 
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without authority itself to pass any local, private, or special act 
establishing or changing the lines of school districts. Conet., Art. 
11, sec. 29; Sechrist v. Comrs., 181 N.C. 511; 'l'ntstees v. Trztsl Co., 
181 N.C. 306. 

The judgment of his Honor permanently mjoining and perpet- 
ually restraining the defendant. from issuing I he bonds in question 
must be upheld upon the facts now appearing on the instant record. 

Affirmed. 

Cited: Paschal v. Johnson, 183 N.C. 133; Perry v. Comrs., 183 
N.C. 391; Galloway v. Bd. of Ed., 184 Y.0 .  247; Armstrong v. 
Comrs., 185 N.C. 407; S. v. Kelly, 186 N.C. 375; .Woore v. Rd. oJ 
Ed., 212 N.C. 502. 

(434) 
J. N. ANDERSOX v. TOWN O F  ALBEJIARLE. 

(Filed 16 November, 1921.) 

1. Instructions-Verdict Directing-Arguments-Jury-Courts - Appeal 
a n d  Error .  

A direction of the verdict upon the evidence rlmlers immaterial an ex- 
ception that the appellant had been deprived of the right to the last 
speech to the jury. 

2. Cities and  Towns-Municipal Corporations - Street Improvements - 
Assessments-Prima Facie Case-Instructions, 

The assessnlent roll is prima facie evidence of the correctness of au 
assessment made in accordance with the provisio~~s of statute by the gcv- 
erning board of a municipality as to the amount the owners of land upon 
an improved street shall pay for the special benefits they have received, 
and when there is no evidence to the contrary, it is not error for the 
court to direct a verdict upon this evidence. 

3. Cities and  Towns-Municipal Corporations - Mreet Improvements - 
B e n e f i t s 4 o v e r n m e n t .  

The question as to whether the owner of land ?butting upon a street to 
be improved will be benefited thereby may be detc'rmined by the governing 
board of the municipality, under the provisirins of our statute adopting 
the front foot rule as the method of assessmmt. The various methods of 
such assessnlents commented upon by CLARK, C.J 

4. Same-Pavements-Physical Contact of In~l?rc~vements-Assessments. 
The paving of the full width of a city street may be postpxwd until 

sue11 time as the governing body of a m11nicipali.y may adjudge that the 
traffic conditions thereon require i t ;  and an objection by !he owner of 
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laud abutting on the  street to an asbessment by the i r o ~ l t  foot rule for 
syecl:~l benefit, upo i~  tlie ground tliat his prolwty  does ]lot conie in actual 
cont,~c.t n i t h  the part  of the street for nhich  the city liar paid as a geil- 
eral benefit, is untenable under our statutes, cli. 36, sees. 5, 13, Laws 1915. 

APPEAL by plaintiff from Bryson ,  J., a t  September (Special) 
Term, 1921, of STANLY. 

The commissioners of Albemarle, under authority of ch. 56, Laws 
1915, assessed against the plaintiff for inlprovements on the street 
in front of his lot on North Street the sum of $207.05. He  filed ex- 
ceptions and appealed. In the Superior Court the court instructed 
the jury if they believed the evidence to answer the issue $207.05, 
with interest, and the plaintiff appealed to this Court. 

Raper  & Raper  and R. L. Br07~ 'n  for  plaint i f f .  
R. L. S m i t h  & S o n  and M a n l y ,  Hendren  (9 W o m b l e  for defendant .  

CLARK, C.J. The plaintiff excepted snd assigned as error that  
the court refused to require the defendant to open the case, and 
thereby required him to take the burden of proof. Since a t  the close 
of all the evidence the court directed the verdict, i t  could 
lllake little difference upon whom the burden of proof was (435) 
placed. The assessment had been ~ n a d e  by tlhe commis- 
sioners under ch. 56, Laws 1915, and i t  had been rcviewed and ap- 
proved by them on exceptions filed by the plaintiff. The assessment 
roll is prima facie evidence of a valid asseesmcnt, and of the regu- 
larity and correctness of all prior proceedings. IllcQuilljn Mun. 
Corp., sec. 2117, which he says is based upon the general maxim that  
public officers are presumed to have acted rightly until i t  is other- 
wise made to appear. In  the absence of any showing to the contrary, 
assessments are presumed valid, and he who attacks their validity 
has the burden of establishing by competent evidence the contrary. 
Justice v .  Asheville, 161 N.C. 62. 

The second exception is to the refusal of the court to allow the 
plaintiff to testify tha t  the work done on the street did not in any 
manner benefit his property, or enhance its value. I t  is not open to 
the property owner to sap tha t  the improvement is not a benefit to 
the property. Doubtless, if the owner'. opinion on tbis point mere to 
govern there would be few streets or qidemralkq improved in their en- 
tire length. The question of benefit is one of fnct, and the governing 
hoard of a municipality, under legislative authority, is vested with 
the power to determine what lands m7ill be benefited hy the improw- 
mente, and their determination is conclusive unon the owner of the 
ground charged with the costs of the improvements except in rare 



464 IN T H E  SUPRERSE COURT. [I82 

cases. Felrnet v. Canton, 177 N.C. 52; Justice I ) .  Ashevzlle. 161 K.C. 
62; Tarboro v. Staton, 156 N.C. 504. 

There are several methods of apportioning the costs of iniprove- 
ments, but there are two which are generally recognized, z e. ,  ap- 
portionment according to benefits and apport onmmt according to 
frontage, but the liability of the land to assessment is determined by 
the municipality under the authority of the Legislature. The assess- 
ment to each owner when the apportionment if: according to benefit 
is subject to review by appeal. 

This matter is fully discussed, 25 R.C.L., a t  p. 138, and the gen- 
eral principles applicable on the question of assessment of benefits 
is discussed, 25 R.C.L., p. 160. The general pr nciples of apportion- 
ment, when made, as in this case, according to frontage, are set forth 
25 R.C.L., 144 et seq. The plaintiff excepted to the action of the 
court in directing the jury to answer the issue in favor 3f the town 
upon these grounds: 

1. The petition does not sufficiently describe the local improve- 
ment to be undertaken. An examination of the record shows, in our 
judgment an  entirely sufficient description of the improverncnts to 
be undertaken. 

2. The  second objection is that the order of the board prescribed 
tha t  the street should be "improved by covering; the same with sheet 
asphalt," whereas, only 30 feet in the middle was paved, leaving a 

space of 22% feet between the plaintiff's property and the 
(436) paved portion of the street, and the principal point of this 

appeal lies in the contention that the plaintiff's lot does not 
"abut on the improvement." 

I f  there were force in this objection, then the town could not 
impose any part  of the improvement of a street upon the adjacent 
landowners unless the street was paved to its entire width. In  the 
good judgment of the  board of the town of Albemarle this was not 
required, a t  the present time, by the needs of trafic in that town, 
and to have done this would have more than doubled the assessment 
upon the plaintiff's property, of which he already complains. 

Section 13 of the  statute authorizes the  assessment to be made 
against "the property abutting upon said street or streets," and in 
another place says "abutting on the improvement." We take i t  that 
the intention of the  statute which authorizes the apportionment of 
the charge mentioned in the statute and nsqeswl bv the hoard, ac- 
cording to frontage, is tha t  the lots abutting 01 the street which is 
improved shall be assessed, and not tha t  the tcwn shall be required 
to improve the entire width of the street. 

Section 5 of the act requires that the petiticn shall be signed bv 
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a majority of the owners of the lots "abutting upon the street or 
streets or part  of a street proposed to be improved," and section 6 
says tha t  the  proportion of the  costs is to be assessed "upon abutting 
property." Section 8 provides tha t  one-half of the total cost "of a 
street or sidewalk improved . . . shall be specially assessed upon 
the lots and parcels of land abutting directly on the inlprovements 
according to  t h e ~ r  respective frontage thereon"; and section 13, as  
above stated, refers to the assessment being against "the property 
abutting upon said street or streets." 

We think i t  clear tha t  all these mean the same thing, and that 
the words "abutting on the improvement" means abutting on the 
street tha t  is improved, and tha t  this does not require tha t  the pave- 
ment shall extend the e n t ~ r e  width of the street when this would be 
an  unnecessary cost, and would greatly enhance the burden of which 
the plaintiff in  this case complains. R y  the term "abutting property" 
is meant tha t  between which and t'he improvement there is no inter- 
vening land. Millan v. Chariton, 145 Iowa 648. 

Land need not necessarily abut directly on the part  of the street 
tha t  has been improved tc~  subject it to liability for its share of the 
cost of improvement. Indeed, premises separated from a street by a 
small stream, but having access to the street by neans  of bridges, 
are premises abutting on the street though the owner of the premises 
is not the owner of the bed of the stream, and he is liable to %ssess- 
ment provided he has the right of ingress and egress over 
the intervening land to the improvement. 25 R.C.L., p. 112, (437) 
and cases cited under notes 8, 9, 10, w d  11. 

If the plaint,iff's contention that the property qought to be as- 
sessed must "abut" upon the improvements by coming in actual con- 
tact with the improvement could be main ta in~d ,  then the common 
practice of paving the middle of a sidewalk, leaving a strip of un- 
improved sidewalk between the property l i n ~  and the paved portion, 
and leaving another strip between the curb and the pnvcd portion, 
must be abandoned since the property which abuts the s ic lc~a lk  
could not be assessed because i t  does not abut the improved part of 
the sidewalk. 

The common-sense, practical meaning of the legislation is that 
lots abutting the street that is improved, either TT-it11 respect to the 
roadway or the sidewalk, are benefited thereby and should be as- 
sessed for a proper proportion of the cost. over and above thgt por- 
tion of the cost paid by the city by reason of the gmeral benefit. I t  
cannot be said tha t  the street or sidewalk is not improved bccause 
i t  is not paved the entire width. 

I n  this case the street in front of the plaintiff's property is 75 
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feet in width, and the traffic over it at  this time did not, in the 
judgment of those to whom the law has committed the making of 
the improvement, require the paving of the entire width of the street. 
In  the course of time, the town of -4lbemarle will assuredly increase 
in population and wealth, so that the traffic will require the street 
to be paved the entire width, and then the plaintiff, or his successor 
in title, will be charged with the additional costs which he is now 
complaining that he is spared hy the action of the authorities. 

No error. 

Cited: Gallimore v.  Thomasville, 191 N.C. 651, 652; R. R.  v. 
Ahoskie, 192 N.C. 262; Lenoir v. R. R., 194 N.C. 711; Greensboro 
v. Bishop, 197 N.C. 752; Winston-8alenz v. Smith, 216 N.C. 5 ;  Ashe- 
boro v. Miller, 220 N.C. 301; Salisbttry v. BarnhardC, 249 N.C. 556; 
Harris v. Raleigh, 251 N.C. 317. 

PESN-ALLES CEMENT COMPANY v. PHILLIPS ~ K D  SOUTHERLAND. 

(Filed 16 Sorember, 1021.) 

1. Appeal and  Error--Fragmentary Appeals-Pleatlings - Judgments  - 
Dismissal. 

Upon the joinder of three causes of action with counterclaims set up 
as to each, the defendant should preserve his exc(3ption to the action ol 
the trial court in entering judgment on the pleadings in plaintx's faror 
in two of them and reserving the other for trial, until a final judgment in 
the court below, and a present appenl by defendant is fragmentary, and 
will be dismissed. 

2. Same-Execution. 
Where the defendant has inq~rovidently appealed from judgment en. 

tered on the pleadings in two of the causes of action alleged in the corn- 
l~laint, reberring the third alleged cause for trial, execution under the 
judgments so entered cannot be issued until tlie di:,position of the case by 
final judgment adverse to the defendant. 

3. Appeal and  Error-Pleadings-Jl~dgments-.3dmission. 
Upon judgment entered upon the ~deadings aga nst the defendant, tlie 

matters set up in defense are admitted to be true for the purpose of np- 
peal. 

4. Commerce-Discrimination-Federal Statutes-Pleadings- Void Con- 
tracts-Quantum Mernit. 

Where a purchaser sued for the purchase prire of goods in interstate 
commerce, sets up a counterclaim alleging an unlawful discrimination 
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against hi~nself in faror of other like purchasers (U.  S. Compiled Stat- 
utes, iec. SS35b), and has accepted the goods from the carrier, he may 
recover the mnlawfnl orercliwrge i11W11 a Q I L U ~ ~ ~ I I I ~  f i ~ r u l f ,  but Ilot up011 
the contract, which is mid. 

5. New Trials-Appeal and Error-JXights of the  Parties. 
Where the Snpreiuc Court has set nsidr n judgment ul)o11 the yleadiugs 

entered in tlie court below, in the  lain in tiff's favor, on two of the causes 
of action alleged in his complaint, the third having been reserved for trial, 
a new trial will be ordered, leaviug the matter open to both parties as 
re8 nocu. 

6. Appeal and  Error-Judgn~ents-Unadjudicated Matters. 
Matteis not passed upon and adjudicated by the Superior Court will 

not be considered on appeal. 

7. Appeal a n d  Error--Dismissal - S e w  Trials - Discussion of Merits - 
Court's Discretion. 

Where the dismissal of an appeal will have the effect of a new trial, 
the Supreme Court may i11 its discretion espress its opinion upall the 
merits as a guide in the nest trial. 

APPEAL by defendants from Ray, J., a t  June Term, 1921, 
of SCOTLAND. (438) 

This is an action to recover the price of four carloads 
of cement. There are three causes of action stated in the complaint. 
On 17 September, 1920, the plaintiff shipped the defendants one car- 
load, 231 barrels of cen~ent,  a t  $6.09 per barrel, less freight and war 
tax, making $1,039.03, which amount was paid to the plaintiff by the 
defendant. On 18 September, 1920, the defendants sent the plaintiff 
a telegram to ship them two more carloads of 231 barrels each, 
which were received by the defendants for which the plaintiff now 
seeks to recover $2,079.87 in his first cause of action. On 27 Sep- 
tember, 1920, the plaintiff shipped another carload of cement, ~vhich 
contained 231 barrels, which a t  the same price amountrd to the sun1 
of $1,039.26, and is the plaintiff's second cause of action, and an- 
other carload of 289 barrels which the defendant? refuscd to accept 
was the third cause of action. The defendants based their refusal 
upon the ground that  the shipment of 289 barrels was in excess of 
the 231 barrels which they had ordered, and further, because they 
allege that  they had ascertained that the plaintiff had discriminateci 
in the price of said cement in that i t  had charged the defendants 
$1.10 per barrel nlorc for said ccwent than it had charged other 
purchasers within the United States in violation of section 
2, chapter 323, 38 U. S. Statutes, which was illegal, and (439) 
they set up and pleaded as a counterclaim a rebatement of 
$1.10 on each of the first four carloads, and tha t  bv reason of said 
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illegal price and the excessive quantity in the last shipment they 
had refused to receive the last carload and pleaded as a counter- 
claim the $460.09 as freight and war tax paid by them on said last 
carload. 

The defendants also pleaded as a counterclaim threefold dam- 
ages by reason of the overcharge of $1.10 per barrel on said four 
carloads, making a total of $2,142.57, and t,hreeEold the damages of 
$28.90 per month from 15 October for storage on the carload refused. 

The court adjudged that  the plaintiff I-ec0v.r ,)f the defendant 
$2,079.87, with interest thereon from 17 October, 1920, on the first 
cause of action-2 carloads, and the further sum of $1,039.26, with 
interest from 27 October, 1920, on the second cause of action and re- 
tained the cause for trial as to the third cause of action. Appeal by 
defendants. 

Walter H. Neal for plaintiff. 
Cox & Dunn for defendants. 

CLARK, C.J. The court entered judgment upon the pleadings in 
favor of the plaintiff upon the first and second c8auses of action, and 
"retained the cause for trial as to the third cause of action stated 
in the complaint," and took no action as to the c~unterclaims pleaded 
by the defendants. 

This Court has uniformly held that i t  will not entertain frag- 
mentary appeals. "The Court will not entertain appeals brought up 
in a fragmentary manner. The whole case must come up on appeal." 
Hines v. Hines, 84 N.C. 122; Comrs. v. Sntchulell, 88 N.C. 1; White 
v. Utley, 94 N.C. 511; McGehoe V .  Tucker, 12:! N.C. 186. "An ap- 
pea1 from the ruling upon one of several issuw will be dismissed. 
The trial and appeal must be upon the whole c:lse." Hines v. Hines, 
84 N.C. 122; Arrington v. Arrington, 91 N.C. 301. 

"The trial of an action should embrace and determine all the 
matters a t  issue, so that  a final judgment may be entered and any 
errors committed may be corrected upon one appeal. Fragmentary 
appeals will not be tolerated. Therefore, in an action to  recover 
land, with damages for its detention, where the issne as to the title 
and right to possession mas tried, but the ~ P S U E  as to damages mas 
reserved to be afterwards tried if i t  should be adjudged that  the 
plaintiff was entitled to recover, the Supreme Court would not en- 
tertain an appeal for reviewing alleged errors on the trial of the 
issue submitted. Hicks v. Gooch,, 93 N.C. 112; I?odrnan v. Callowny, 
117 N.C. 13. 

" F r a g m e n t a r y  appeals will not be allowed when  the 
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subject-matter could be afterwards considered and error (440) 
corrected without detriment to the appellant. But  this rule 
does not apply to interlocutory orders, the granting or refusal of 
which may produce present ~ n j u r y  or loss. Davzs v .  Ely ,  100 N.C. 
283; Guzljord v. Georyza Co., 109 N.C. 310." 

The later decisions have all followed this rule, anlong them, 
Shelby v. R .  R.,  147 N.C. 537; Moore v. Lzinzber Co., 150 K.C. 261 ; 
S m t h  v.  Jfzller, 155 K.C. 242; Skzelds v .  Freeman, 158 N.C. 123, 
Chadwzck v. R .  R.,  161 N.C. 209; IValker v. Reeves, 165 N.C. 35; 
Chambers v. R. R., 172 N.C. 555; Joyr~er v .  Reflector Co., 176 N.C. 
277; Headman v.  Comrs., 177 N.C. 261, and many other cases be- 
sides those disposed of by per curium, the ruling being so well 
settled. 

I n  Joyner v. Reflector Co., 176 N.C. 277, Allen, J., said: "This 
appeal is premature and must be dismissed, because the order ap- 
pealed from disposes of only one question of many arising upon the 
record (Hinton v .  Ins. Co., 116 N.C. 22; Rzchardson v. Express Co., 
151 S . C .  61) ; but upon dismissal, the exceptions. duly taken, are re- 
served to be passed on upon appeal from the final judgment. Gray 
v .  James, 147 N.C. 141." 

The two latest cases probably are Hoke, J., in Lipsitx v. Smi fh ,  
178 N.C. 100, and Thomas v. Carteret, 180 X.C. 111, where Brown, 
J., says: "We are of opinion tha t  this appeal is premature, and under 
the rules of the Court i t  must be dismi~sed er mero motu. It is well 
settled by numerous decisions tha t  this Court will not entertain 
premature or fragmentary appeals. Cameron v .  Bennett, 110 N.C. 
277; Jizlling Co. v .  Finlay, ib., 412." 

The defendants should have noted their exceptions and h a w  
brought up the case when a final judgment was entered. Of course 
until final judgment was entered no execution could issue, for other- 
wise the plaintiff might have collected on its judgment while de- 
fendants' demand by way of counterclaim was left undetermined. 
The costs of the appeal will be divided between the parties. 

Though the case must go back, the court may in its discretion, 
as i t  sometimes has done, express its opinion upon the merits so fa r  
as i t  may be s guide in the next trial. Milli?~g Co. v. Finlay, 110 
N.C. 412; S .  v .  Wylde,  ib., 503, and citations to those two cases in 
the Anno. Ed. 

Judgment having been rendered upon the pleadings, all that  is 
set up in the answer is, for the purposes of the appeal, admitted to 
be true. The U. S. Compiled Statutes. sec. 8835b (15 October, 1914, 
ch. 323, sec. 2 ) )  forbids "dis~riminat~ion in price between purchasers 
of commodities where the effect may be to lessen competition or tend 
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to  create a n~onopoly is unlawful," and provides: "It shall be un- 
lawful for any person engaged in commerce, in Lhe course of such 

commerce, either directly or indirectly to discriminate iil 
(441) price between different purchasers of commodities," etc. 

This shipment was from Penn-Allen, P a ,  to the defendants 
in Scotland County, and the judgment upon t h ~  pleadings admits 
the allegation in the answer for the purposes oE this appeal tha t  
there was a discrimination and overcharge against the defendants 
of $1.10 per barrel. The contract was, therefore, unlawful and a t  
most the plaintiff was entitled to recover the amount charged de- 
ducting $1.10 per barrel upon the two carloads ~ , e t  out in the first 
cause of action and on the carload in the second chause of action, for 
which they are liable, not upon the contract, whivh is unlawful, but 
upon a quantum meruit, having accepted the shipment. The judg- 
ment rendered upon the pleadings on the first and second causes of 
action is erroneous, and is set aside. This matter will be open to 
both parties as res nova on the new trial. 

As to the third cause of action, the defendants claim that  they 
are not liable both by reason of the carload, 28'3 barrels, being in 
excess of the usual carload, 231 barrels ordered. and by reason of 
the $1.10 per barrel excess in price. No judgment having been ren- 
dered as to this cause of action the allegations in the anqwer are not 
taken to be true, as in regard to the first and second causes of ac- 
tion, and we have nothing to review. 

As to the counterclaim for threefold d ~ r n q y s  for the cost of 
the storage of the fifth and last carload and the threefold damages 
of $2,142.57 by reason of the owrcharge of $1.10 per barrel on the 
other 4 carloads which the plaintiff claims under the provisions of 
the U. S. Compiled Statutes of 1916, sec. 8829, being sec. 7 of the 
Anti-Trust Act of 1890, the plaintiff contends tha t  the defendants 
cannot recover the treble damages bv counterclr~im pleaded in an 
action to collect the purchase price, but n lwt  pay for the goodq and 
bring an independent action in the Federal Court under Compiled 
Statutes, sec. 8835d (15 October. 1914, ch. 323. ow. 4 ) .  This matter 
also has not been passed upon by the court below, and there is 
nothing for us to consider. 

The appeal must be dismissed, and upon trial of the whole action 
an appeal wilI lie from the finaI judgment upon the w11oIe contro- 
versy. 

Appeal dismissed. 

Cited: Hussey v. R. R.. 183 N.C. 9 ;  Corp. Porn. v. Tmst Co.. 
183 7S.C. 171; Goldsboro v. Holrrzes. 153 K.C. 204; T m l  v. Liles, 
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183 N.C. 679; S. v .  Yates, 183 N.C. 756: Grocery Co. v .  ~Yezurncrn, 
184 N.C. 375; Garland v .  Improvement Co., 184 X.C. 552; Corp. 
Com. v. dlfg. Co., 185 W.C. 23; -1-ezcton 7). Hzuy. Corn., 194 N.L. 
305; Xzssen v. Ziissen, 198 N.C. 809: Johnson v. Ins. Co.. 215 N.C. 
123; Kmghi  v. Little, 217 N.C. 682; 1Bnshington v. B U S ,  I n c ,  219 
hT.C. 860; Cole v .  Trust Co., 221 N.C. 251 ; Belks Dept. Store v .  
Guilford Cozinty, 222 N.C. 450; T'c~rzey v. Ijlirham, 231 W.C. 362; 
Perkins v .  Sykes,  231 N.C. 490; Bzirgess v. Trevathan, 236 N.C. 1.59. 

(442) 
BOARD OF DRAISAGE COJIJIISSIOSERS OF' 31;ITTAJICSIiEET 

DISTRICT \. JEFF CREDIX, T n ~ i s r m ~ : .  

(Filed 9 Sovernber, 1921.) 

1. Dra inage  Districts-Connties-Treasurer - Conipensation - Conlmis- 
sions-Statutes. 

h'cmblc. C.S. 3910. cannot be constrned to allow additional compensa- 
tion to tlie county Irea.;urer for receiving and disbursi~i:. money of ;I 

clraiiiag~ district u i~de r  ,wv. 36, ch. 442, Laws of 1909, the ncts being  in- 

re1:rtctl: hut, if otherwise, the conuty t r r a s ~ ~ r c l .  must hi'ing hinlself within 
the prorisions of see. 3910 by shon-ing the nriiou~it clirimcd was allowed 
to him in the di~cretion of the county coliirnissioners. within tlie limit 
fixed by the statute, and tha t  the rernlar proc2ednrt~ fo l lo~wd a s  to tlie 
tlrnning of the \ ~ a r m n t s  by the drainage comrnisaion u ~ m i  funds on hnnd 
derired from collections for the  benefit of the drainage district alone, etc. 

2. Same-Expressio Unius ,  Est Exclus io  Alterius.  
Sec. 13, ch. 67, Laws l!rll, dealing with tlic co~npensation to be al- 

lo\~-ctl the county tiensurer for disluurring tlie rerenue obtained from the 
sale of bonds of a drainage district. prorides hut one compei~sation for 
all ~e r r i ce s .  i. e,, 2 per cent of the w w n w  d ~ r i v ~ i l  f1.<1n1 the snle of tliz 
dr;linage bonds. and expressly denies coiiilwmiction for  wr ta in  other 
serrices inentioiied, and if not. then under the doctrine of tsprcssio r w i i t s  
cst cadrrsio a7tcrins the treasurer is not entitled to conipensntion by way 
of comniiseions on the moneys derived from assessments for  maintenance. 

APPEAL by plaintiff from Bond. J., a t  charnherp, 20 July, 1921, 
from HYDE. 

This action was brought to ascertain and declare by our judg- 
ment the commissions which the defendant, as treasurer of the county, 
is entitled to receive for collecting and disbursing what are known 
in the drainage law of the district (Lams 1909, ch. 442; L a m  1911, 
ch. 67; Laws 1917, ch. 1.52). as assesments for maintenance. etc. 
The claims of the respective parties are set out in the case agreed, 
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this being a controversy submitted without action, the plaintiff's 
contention being: (1) that  the treasurer is not authorized to receive 
or disburse any of the funds of the said district, and he assumed this 
charged upon his own responsibility; rind (2) if l-e is entitled to re- 
ceive and disburse said funds by virtue of his office as treasurer or" 
Hyde County, he is entitled to receive only such commissions as are 
specifically provided for by the general and special drainage laws; 
while the defendant contends that  the treasurer (defendant in this 
case) is entitled to one-half of one per cent for "eceiving the funds 
raised by the taxes or assessments levied for the payment of con- 
struction bonds of said district, and to one-half of one per cent for 
receiving taxes or assessments levied for maintenance purposes, and 
two and one-half per cent for disbursing taxes or assessments levied 
in the district, and to one-half of one per cent for disbursing any 

money that  may have been borrowed by the said district 
(443) and repaid out of funds provided for maintenance purposes 

by the collection of maintenance taxes or assessments, or 
to the same commission provided by law for rewiving and disburs- 
ing other public or general taxes that come into his hands by virtue 
or  color of his office. 

The court was of the opinion, and so adjudged, upon the case 
agreed, "that the defendant treasurer of Hyde County is entitled to 
one-half of one per cent for his services in receiving the funds 
raised by the taxes levied and collected for payment of construction 
bonds of said district, and to one-half of one per cent for receiving 
and two and one-half per cent for disbursing the maintenance taxes 
or assessments levied and collected for said district, or the same 
commissions provided by law for receiving or distursing other public 
or general taxes that  came into his hands by virtue or color of his 
office as treasurer of Hyde County." 

It will be necessary to a full understanding of the matter to set 
out the terms of two statutes supposed to be applicable to the case. 
The first is the act of 1909, ch. 577, secs. 1 and 2, which amended 
Revisal of 1905, sec. 2778, and which, as thus amended is C.S. 
3910. We will state i t  in the terms of the latter section, as follows: 
"The county treasurer shall receive as compensation in full for all 
services required of him such a sum, not exceeding one-half of one 
per cent on moneys received and not exceeding twc and a half per 
cent on moneys disbursed by him, as the board of commi~sioners of 
the county may allow. . . . I n  counties where the treasurer's total 
compensation cannot exceed tn-o hundred m d  fi?y dollars per an- 
num the treasurer may he allowed. in the discretion of the board of 
county commissioners, and of the board of education as to the school 
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fund, a sum not exceeding two and one-half per cent on his re- 
ceipts and not exceeding two and one-half per cent on his dis- 
bursements of all funds handled by him; but the cornpensation al- 
lowed by virtue of the provisions of this last proviso shall not be 
operative to give a total compensation in excess of two hundred and 
fifty dollars per annum to such t,reasurers." The othcr statute is sec. 
13, ch. 67, Public Laws of 1911, which is really the only provision 
in the drainage laws dealing with the treasurer's conlpensation, 
and is as follows: "That the fee allowed t,he sheriff or other county 
tax collect,or for collecting the drainage tax (or assessn~ents), as pre- 
scribed in section thirty-four of chapter four hundred and forty- 
two of the Public Laws of one t,housand nine hundred and nine (the 
same being for construct,ion of drainage canals, etc.) shall be two 
per cent of the amount collected, and the fee allowed the county 
treasurer for disbursing the revenue obtained from the sale of the 
drainage bonds shall be one per cent of the amount disbursed: Pro- 
vided, no fee shall be allowed the sheriff or other county tax collect,or 
or county treasurer for collecting or receiving the revenue 
obtained from the sale of the bonds provided for in s e c t i o ~  (444) 
thirty-four of chapter four hundred and forty-two of the 
Public Laws of one thousand nine hundred and nine. nor for disburs- 
ing the revenue raised for paying off the said bonds: Provided fur- 
ther, tha t  in those counties where the sheriff or tax collector and 
t,reasurer are on a salary basis, no fecs whatever shall be allowed for 
collect,ing or disbursing the funds of the drainage district." 

Plaintiff excepted and appealed. 

Spencer & Spencer and Small, J4acLean, Rragaw & Rodman for 
plaintiff. 

Mann dl. Mann and Manning, Bickett R. Ferg~ison for defendant. 

WALKER, J., after stating the case: It is well to notice, and 
clearly understand, in the beginning the defendant's contention. His 
first proposition is this, tha t  under the act of 1909, ch. 442, sec 36, 
after fixing, in tha t  section, the compensitlon of the engineer and 
the various rodmen, axemen, chainmen, and other laborers, it is pro- 
vided as follows: "All other fees and costs incurreci under the pro- 
visions of this act shall he the same as provided by lam for like 
services in other cases. Said costs and expenses shall bc paid by the 
order of the court, out of the drainage fund provided for that pur- 
pose, and the board of drainage commissioners shall issue warrants 
therefor vhen  funds shall be in the hands of the treasurer." That  
section (36) ,  it is admitted, was repealed by the act of 1917, ch. 152, 
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sec. 2. It is deduced from the provisions of sec. 36, ch. 442, Laws 
1909, tha t  the defendant, so far, a t  least, as services already rendered 
by him before the repeal of that  section are concerned, is entitled to  
compensation for such services as provided by Rev. 2778, as amended 
by Laws 1909, ch. 577, it being C.S. 3910, all of which is recited 
fully in the statement of the case. Hut we find ourselves unable to 
agree with this view of the  matter. The precise contention is tha t  a s  
sec. 36, ch. 442, Laws 1909 (the drainage act) ,  provides for conlpen- 
sation as for like services where no special provision is made in the 
drainage act for the particular service, it necessarily refers to the 
kind of services the compensation of which is provided for in C.S. 
3910 (which we will hereafter refer to, for thc s ike  of brevity and 
convenience, by the number of the section only,.  But  tha t  section 
(3910) is placed under the title of "Salaries and Fees" where the 
compensation of county treasurers for their ordinary services is 
fixed, and not for any special service rendered lncler the drainage 
act, which was something apar t  from their ordinary duties and 
stood in a class to themselves, a s  contended by the plaintiff, and we 
are strongly inclined to accept thib interpretation of the statutes 

when considered together, though we do r ~ o t  decide the ques- 
(445) tion, as i t  is not essential that  we s h o ~ l d  do so, for even 

if C.S. 3910, applies, and should receilre the construction 
advanced by the defendant, we get are of the opinion that  he has 
not brought his case within the provision of that iection, or the laws 
from which i t  was compiled, for the reason that it provides that the 
amount of the compensation to be allowed shall be "in the discretion 
of the county commissions," or "as said county commissioners may 
allow" (the maximum only being fixed), and the language. there- 
fore, being thus substantially the same. There 1s no admission in 
the case, or even allegation by the defendant, that  thc board of 
county commissioners, even if they had the power. had dx la red  
what the compensation should be. Resides, the language quoted 
above from C.S. 3910, shows, we think, clearly that sec. 36, Laws 
1909, did not refer to services provided for in section 3910, as the 
county commissioners have no power or authority in the premises 
given by the drainage act, and the compmsation, under section 36, 
is payable "out of the drainage fund provided for that purpoqe by 
order of the court, and the board of drainage commissioners shall 
issue warrants therefor when funds shall he in the hands of the 
treasurer." It appears to be manifeqt from thiq language that the 
provision in section 36 does not refer to C.S. 3910. So tha t  i t  comes 
to this, tha t  the special ground upon which the defendant relies is 
not a t  all tenable, even j f  he be entitled to any cclmpensation for the 
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special services he claims to have rendered, as stated in his cause of 
action, and we conclude tha t  he is not, upon a careful consideratlon 
of Laws 1911, ch. 67, sec. 13, which is copied in our stateincnt. That  
section provides but one con~pensation for all services and expressly 
denies compensation for certain services therein enumerated. 

The defendant's counsel inquire as to why the Legislature men- 
tioned only two instances where compensation is denied and not all 
of them, the answer being that no express provision is made for com- 
pensation in any other case where the treasurer handles drainage 
funds, and we are not a t  liberty to supply the on~ission. The general 
rule is tha t  expressio unius, est exclusio al te~ius ,  and when the Leg- 
islature explicitly provides that  only one "fee" shall be paid xve have 
no right to say or to imply, tha t  is, infer, that  inore was intended 
than what is expressly given. 

The case of Koonce v. Comrs., 106 K.C. 192. has no application 
to this case, but referred to a difierent class of services rendered by 
the treasurer, and was decided long before this drainage act was 
passed. It is true, as said in Koonce's case, tha t  the policy of this 
State has been to compensate its officerq fairly and justly for their 
services, and i t  may be well inferred that  the Legislature thought i t  
had done so in this instance, by allowing one per cent on the amount 
realized from the sale of the drainage bonds, and it is to be ncted in 
this connection tha t  section 3910, on which defendant re- 
lies, sets a limit to his compensation for such services ren- (446) 
dered by him as are deqcribed in that  section. The fact, if 
i t  be true, that  the county treasurer may also he ex oficzo treasurer 
of the drainage district is not a t  all important in the discussion, as  
we have assumed for the cake of argument that  he is, and Carter 
v. Conzrs., 156 N.C. 183, and Comrs. v. I,, ZIYF, 174 K.C. 528, are, 
therefore, irrelevant. Plaintiff contends that the State Treaturer is 
treasurer of this district. But  we need not decide how thii: is, as i t  
is immaterial in our view. 

Even though i t  should he true that thc maximum prescrihcd by 
the act has in fact been allowed bv the commissioners of Hyde 
County as compensation to tile t r eavrc r  (which does not appear 
and is not admitted), yet this would not give the defendant n right 
to commi~sions for handling drainage district fundi:. 

This caqe is not like Conzrs, v Davis, ante, 140, upon a some- 
what similar question. We hcld there that the qhcriff waf entitled 
to commissions of two per cent on collcctionq of aqsesqmcnts for 
maintenance purposes, because cuch an inference as to the intention 
of the Legislature to that effect Tms clearly to be drawn from the 
drainage act of 1909 itself, for the reasons stated in the opinion of 
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the court which are not applicable here. There .Are hold the sheriff 
to be entitled to commissions of two per cent on collections for 
maintenance of the district, because there was some ambiguity in 
the laws, and there was a legislative construction of them which ex- 
tends the right to con~n~issions, beyond collectior~s for organization, 
etc., to  such collections for maintenance, and there seemed to be no 
disposition of the Legislature to limit this compensation, as in the 
case of the treasurer, by C.S. 3910. because, as we presume. the 
sheriff's duties are more onerous. He  must collect and pay out to the 
treasurer, while the latter merely receives the money and pays lt 
out, taking receipts for the same, and making proper entries on his 
books-a much less difficult and responsible sxvice. There were 
some other considerations which moved us t h u e  which are not 
present in this case. 

It may be that  the defendant should have more compensation, 
and if so, the Legislature will hear him, as he bas a strong equity 
upon which to base his appeal to it for relief. But such relief we 
cannot grant, as we have no power of legislation. 

The judgment below will he revmed,  as defendant if. not en- 
titled to recover anything upon the case agreed, and i t  will be so 
certified. 

Reversed. 

Cited: Hill v. Stansburg, 223 N.C. 19.5. 

(447) 
DRA41NAGE COMJIISSIOSERS v. CHARLES BRISN, TRUSURER, ET AL. 

(Filed 9 Novembw, 1921.) 

Drainage Districts-County Treasurer-Commissions--Bonds. 
The claim of the treasurer of the county for comrnisiions derived from 

assessments in Jlattamuslieet 3)rainage District is not allowed on this 
appeal, under the deciqion of Conzrs. l j .  Credle, r r ~ z t c .  442, which also 
corers the question a s  to comtnissions on the receipi and disbursement of 
canal tolls by him. 

APPEAL by plaintiff from Bond, J., a t  chambers, 2 July, 1921, 
from BEAUFORT. 

This is a controversy between the board of drainage commis- 
sioners of Mattamuskeet District in Hyde Cclunty and Charles 
Brinn, treasurer of Hyde County prior to the firmst Monday in De- 
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cember, 1916, and S. S. Mann, receiver; submitted without action 
upon agreed facts. 

It is admitted that  plaintiff is a duly constituted drainage cor- 
poration, created under the general drainage law, ch. 442, Public 
Laws of North Carolina, Session of 1909, and that prior to the first 
Monday in December, 1916, defendant Brinn was treasurer of Hyde 
County. 

The only questions for the Court's consideration are: 
1. Was defendant, as treasurer of Hyde County, entitled to 

commissions of one-half of one per cent for receiving $84,970.03: de- 
rived from assessments levied in Mattamuskeet Drainage District 
for payment of bonds issued for construction work? 

2. Was defendant, as treasurer of Hyde County, entitled to com- 
missions of one-half of one per cent for receiving $14;997.14: derived 
from assessments levied in said district for maintenance, and com- 
missions of two and one-half per cent for disbursing $8.666.84 of 
such maintenance assessments? 

3. Was defendant, as treasurer of Hyde County, entitled to 
commissions of one-half of one per cent for receiving and commic- 
sions of two and one-half per cent for disbursing $305.43 of canal 
tolls collected, in said district. 

The plaintiff board of drainage commissioners contends that the 
defendant treasurer was not entitled to quch comn~issions. The de- 
fendant treasurer contends that  he was thereto entitled. 

The court below held with defendant, and plaintiff appealed. 

Spencer & Spencer and Small, M a c l e a n ,  Rragauj & Rodrnan for 
plaintiff.  

Mann  & M a n n  and Daniel & Carter for defendant. 

WALKER, J., after stating the facts: It will be perceived on a 
perusal of this case that  i t  is not substantially unlike Drainage 
Com. v. Credle, ante, 442. The questions involved are the 
same, except as to the canal tolls. and that one is fully (448) 
covered by what is said in the opinion filed in Credle's case. 
This being so, i t  is unnecessary to discuss the matter further. as it 
would be a mere repetition of what has already been said ir, tkat 
case. 

It would serve no useful purpose to go over in detail the excellent 
briefs filed by the counsel in these cases, as what we have said in 
the opinions filed by us a t  this term in the above case and Comrs. 
v. Davis, ante, 140, covers fully the entire ground of inquiry and 
investigation. 
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The judgment is therefore reversed, as the d?fendant is not en- 
titled to the con~missions or compensation he claims, and i t  will be 
so certified. 

Reversed. 

CAUBLE r. SOUTHERN EXPRESS COJIPAXP AXD WALKER D. HIKES, 
DIRECTOR GENERAL OF AMERICA\; RAILWAYS EXPRESS COMPAVY. 

1. Appeal a n d  Error--Harmless Error-Sew 'rrials . 
A new trial will not be granted on appeal for mele technical error com- 

mitted on the trial, which will not subserve the r e d  ends of substantial 
justice in correcting some ruling that so tends to the prejudice of the ap- 
pellant that a new trial may rectify it. 

2. Same-Government-Express Companies--Railroads - Segligence - 
Measure of Damages. 

Where in an action against a commor carrier to recover damages for its 
negligence in rendering practically valueless the goods delivered to it for 
transportation, the measure of plaintiff's damages is the difference be- 
tween the market value of the goods just preceding the injury and their 
value immediately thereafter; and though, in this case, the court wro- 
neously charged the jury that the damage to the goods would be the differ- 
ence between their market Talne immediately premding the injury and 
such value a t  the time of the trial, a year or more thereafter, i t  was harm- 
less, it appearing that such value was the same in '30th bstances. 

3. Appeal a n d  Error--Motions - Pleadings - Process - dmendments- 
Parties-Express Companies-Kailroads-Director Genera l -Govern-  
ment. 

In an action to recover damages for the destruction of goods by express, 
when express companies, as  a war measure. were under the management 
and control of the Director General of Railroads, the pluintlff's motion 
in the Supreme Court, on appeal. to amend process and complaint, to show 
the injury was not caused by the express company, but by the Director 
General, was allowed, which had the effect of eliminating defendant's 
contention that only the express company had been :.ued. 

4. Parties-Express Companies-Director General-Government-Plead- 
ings-Process-Appeal a n d  Error--Record. 

I t  appearing of record on appeal in this case that the name of the Di- 
rector General of Railroads, having charge of esxess  companies. mas 
named in the summons, accordingly serlyed on the locnl agent, and that 
his name as well as that of the express company was set out in the plead- 
ings alleging negligence, etc.. and that the jury considered the evidence 
upon the separate issues accordingly: Rp7d as untenable, the exception 
that only the express company and not the Director General was a party 
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to the action, and that a verdict as to the !atter n7as invalid, both the 
Director Gen~ra l  and the express company being substantially parties. 

5. Express Companies - Director General - Government - Railroads - 
Measure of Damages-Evide~kcenirnint~tion of Damages. 

In an action against the Director General of Rnihonds mhilc in control 
of express companieq, as ;I n n r  measllre, for the conlplete clestruction. by 
negligence, of a shipment by express, the defendant may show. if lie can. 
that there renlaiiled ralne in the damaged rhilnnent, in diminution of the 
amount of recorery, but not having attempted to do so in this case, he 
must be satisfied with t l ~ c  damaged shipment, which is left wit11 11m for 
whatever benefit he may derive therefrom. 

APPEAL by defendant from Finley, J., a t  the February 
Term, 1921, of GUILFORD. (449 1 

This action was brought to recover damages for the in- 
jury to or destruction of a cash registtr, sold by the plaintiff (who 
lived and carried on his busines a t  High Point, hT. C.) to the Bank 
of Hickory Grove, a t  a town by that  name in the State of South 
Carolina, the machine having been shipped via the American Rail- 
way Express Company to the consignee a t  tha t  place. It is alleged 
tha t  when shipped i t  was in perfect condition, but when i t  arrived 
a t  its destination i t  was found to be in a very ruinous state, and the 
manufacturer could not repair i t ,  evcn a t  great cost, because its 
number had been lost, so it was left in the possession of the Amer- 
ican Railways Express Con~pany. The jury assessed the damages. 
a t  $300, and defendant appealcd from the judgment on the verdict. 

Wilson & Frazier for plainti,?. 
John A. Barringer for defendant. 

WALKER, J., after stating the case: ( 1 )  The defendant's first ex- 
ception and assignment of error set forth in the case on appeal is to 
the charge of the court as to the rule of damages by which the jury 
was to be guided in assessing the amount which the plaintiff was en- 
titled to recover. It appears the judge charged the jury tha t  the 
rule of damages was the difference between the market value of the 
cash register before the injury complained of and the market value 
of the cash register a t  the 5 m e  of the trial which was 
more than a year afterwards. The defendant contends that (450) 
this is not the correct rule, which is the difference between 
the market value of the property just hcfore the injury and the said 
value immediately after the injury, and not the value of the prop- 
erty a year or more after the negligence complained of. 

Allen, J., lays down the rule in the following language in the 
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case of Farrall v. Garage Co., 179 N.C. 393: .'The correct and safe 
rule is the difference between the value of the machine before and 
after ~ t s  injury." But plaintiff, in maklng this objwtion to the meus- 
ure of damages, overlooks, or rather leaves out, the fact that  al- 
though the charge measured the damages by th: difference in the 
value of the cash register before the injury to it, and one year after 
the injury, ~t appears that  the injury to the machirre was the same 
just after i t  was done as i t  was one year afterwards, and there was 
no decrease in its value between the two dates, so that  there was 
practically, and even theoretically, no harm done. When the aid of 
this Court is invoked to grant a new trial, the motion for the same 
will be carefully weighed by us, a r d  will be deniei unless the merits 
are made clearly to  appear. Courts do not lightly grant rerersals, or 
set aside verdicts, upon grounds which show the dlcged error to be 
harmless or where the appellant could have sustained no injury 
from it. There should be, a t  least, something Iike a practical trent- 
ment of the motion to reverse, and it  should not be granted except 
to  subserve the real ends of substantial justice. The motion should 
be meritorious and not based upon merely trivial errors committed, 
manifestly without prejudice. R~asons  for attaching great impor- 
tance to small and innocuous deviations from correct principles 
have long ceased to have that  effect and have become ob,~olete. The 
law will not now do a vain and useless thing. The foundation of the 
application for a new trial is the allegation of injustice, and the mo- 
tion is for relief. Unless, therefore, some wrong has been suffered 
there is nothing to be relieved against. The injury must be positive 
and tangible, not theoretical merely. For instance. the simple fact 
of defeat is in one sense injurious, for it wound~i the feelings. But 
this alone is not sufficient ground for a, new trial. It does not neces- 
sarily involve loss of any kind, and without loss or the probability 
of loss there can be no new trial. The complaining party asks for 
redress, for the restoration of rights which have firqt been infringed 
and then taken away. There must be, then, a probability of repair- 
ing the injury, otherwise the interference of the Court would be but 
nugatory. There must be a reasonable prospect of placing the party 
who asks for a new trial in s better position than the one which he 
occupies by the verdict. If he obtains a new trial he must incur ad- 
ditional expense, and if there is no correspnnding benefit he js still 

the sufferer. Besides, courts are instituted to enforce right 
(451) and restrain and punish wrong. Their time is too valuable 

for them to interpose their romedial pouer idlv and to no 
purpose. They will only interfere, therefore, where there is a pros- 
pect of ultimate benefit. R r e u w  v. Hing and I'alk. 177 N.C. 476, a t  
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pp. 484-485, citing many authorities, and ainong them, Hilliard on 
New Trials (2 ed.) ,  secs. 1 to 7 ;  S. v. Smith, 164 N.C. 476; Schas u. 
Assurance Society, 170 N.C. 420, 424; 3 Graham and Waterman on 
New Trials, 1235; Hzilse 11. B ~ a n f l e y .  110 N.C. 134; Alexander v. 
Savings Bank, 155 N.C. 124; McKeel v. Holloman, 163 N C. 132. 
See, also, Grice v. Ricks, 14 N.C. 62; Gray v. R .  R. ,  167 hT.C 433; 
Blalock v. Clark, 133 K.C. 309; Reynolds v. X. R. ,  136 ;?UT.C. 345; 
Pell's Revisal, vol. 1, p. 237, sec. 507. 

Surely when this rule, which is both sensible and just, is applied 
to the facts in hand, there is nothing to be gained by granting a 
new trial for the reason stated by the defendant, and i t  ~ o u l d ,  
practically considered, be unwise to do so, ns the n~otion, so fa r  as 
i t  relates to this ground upon which it 1s based, is vithout any gen- 
uine merit. If defendant (Director General) had shown tha t  the de- 
bris of this machine was of any real value, he would have been en- 
titled to a deduction from the recovery, to the amount of it, as found 
by the jury, but he did not do so. But  i t  will appear hereafter that 
this is really immaterial, as we will direct that the machine be kept 
by the defendant, who can dispose of it in his discretion and in that 
way get the benefit of its value, if it has any. This was defendant's 
principal exception on the merits. 

Plaintiff moved in this Court to amend process and complaint 
so as to show more clearly tha t  the injury to the cash register was 
not caused by the Southern Express Company, but by the defend- 
an t  Director General of Railroads, having charge of the American 
Railways Express Company during the period of Federal control as 
a war measure, and we allowed the amendment. This disposes of the 
defendant's contention that  the Southern Express Company was the 
only one sued in this action, and that  the Director General (in charge 
of the American Railways Express Company) was not sued, nor 
was the last named express company. While we have sufficiently an- 
swered the last contention by reference to the amendment of process 
and pleadings, or complaint, we are of the opinion the amendment 
was not necessary, but was, perhaps, resorted to as a cautionary 
measure. The record plainly shows that the summons was addressed 
to ('Walker D .  Hines, Director General of the Anlerican Railways 
Express Company," and was served, according to the sheriff's re- 
turn thereon, ('On J. R .  Parks, agent of Walkw D .  Hines, Director 
General of American Railways Expresr: Company," and also on the 
agent of the Southern Express Company on 9 January, 1920. The 
bond for costs was made payable to the American Railways Express 
Company. The case wac: entitled on the record below, 
"Cazible v. Walker I).  Hives, Director General,'' and some- (462) 
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times as  "Cauble v. American Railu'ays Erpress Conzpnny," and 
was, in all of these names, su l~rn i t t~d  to the jury. This would 
seen1 to be most ample to show, and show conc~lusirely. that the Di- 
rector General and both express companies were served with process, 
and the complaint is drawn accordingly, exprcdy  naming both ex- 
press companies and the Director General. 

The other exceptions are either merely fornlal or entirely with- 
out merit. 

The trial of this case was errorless, and it is remanded with in- 
structions to dismiss the action, with costs to be taxed, as to the 
Southern Express Company, which it appears had no connectior~ 
with the transaction (Mcillister v. Express Co., 179 N.C. 556)) and, 
as to the Director General of the American Railways Express Con]- 
pany we affirm the judgment. 

The cash register, as above indicated by us, will remain in the 
possession of the defendant Director General having charge of the 
American Railways Express Company as his property, so that he 
may get the benefit of its value, if i t  has any 

Judgment affirmed as modified. 

Cited: S. v. Beam, 184 N.C. 744; Construction Co. v. R. R., 
185 N.C. 46; Booth v. Hairston, 193 N.C. 281; Carstarphen v. Car- 
starphen, 193 N.C. 549; In  re Will of Efird, 195 N.C. 92; Lowder 
v. Smith, 201 K.C. 648; Avery v. Guy, 202 N.C. 155; Jzistice v. .&/lit- 
chell, 238 N.C. 366; Dobicls v. White, 240 N.C. 688. 

YORK C FESDERSOS v. JEFFREYE! & SONS. 

(Filed I6  Sovember, 1921.) 

Vendor and Purchaser - C o 11 t r a c t s  - Railroads - War - Stipulations 
Against Damages for Delayed Shipments. 

Where there was a stipulation in a written contract of sale of seed 
potatoeq made during governn~ental control of railroads a s  n wnr measure, 
tha t  the vendor would not be "liable, or rei:poni:ibleH for delays ;n the de- 
livery of the shipment for causes beyond hii: control, and it aIqears that 
the shipment was delivered beyond the time agreed upon and to a different 
line of carriage, but so l~ ly  caused by war conditions. and the necessities 
of the Government in the yrosecntion of the nnr .  the purchaser in the 
vendor's action to recover the pu rcha~e  price mag not avoid liability 
therefor by having refused to accept the sh ipm~nt ,  the provision of the 
contract in plaintiff's favor being reasonable, nor can he successfully con- 
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t w d  t l ~  t the shipment I i a ~  ing becn ~ u a d e  by the plaintift under "an order 
notlf) " bill of lading attached to draft ,  even though as a matier of law 
it ~ t v l v e d  the tltle In lum, made the carrier liable to the l~lalntifi, and 
not rlie tlcfr~idaut. 

APPEAL by defendant from Lyon, J . ,  a t  the January Term, 1921, 
of WAYNE. 

During the month of January, 1918, hlessrs. Maley & 
Carolin, brokers, of S e w  York, negotiated a contract be- (453) 
tween the plaintiff and defendant as follows: 

"Agreen~ent between 170rk L! Fenderson of hlare Hill, Me., and 
Jeffries & Sons, Goldsboro, N. C., as to one car of potatoes, as fol- 
lows: 150 10-peck sacks Red Bliss seed potatoes, balance of cnr con- 
sisting of about 150 sacks seed Cobblers a t  the following prices: 
three dollars and fifty cents per cwt. for the Red Bliss and three 
dollars and ten cents per curt. for the Cobblers, shipment to be made 
about the first of February and delivered Goldsboro, N. C., a t  above 
mentioned prices. The said Jeffries (e Sons agree to pay $3.50 per 
cwt. for the Red Bliss and $3.10 per cwt. for the Cobblers in the 
following manner: Amount draft and bill lading attached. 

"It is further agreed that  the said York & Fenderson will load 
and ship the potatoes, using all possible means available to get them 
out on time, but will not be held liable or responsible for delays oc- 
casioned by the railroads being unable to furnish cars for the trans- 
portation of said potatoes or for other delays over which said York 
& Fenderson have no control. 

"In witness whereof, the parties hereto have hereunto subscribed 
their names the day and year above written. 

"YORK Ecr FENDERSON, 
JEE'FREYS (e SOXS." 

The above contract is dated 23 ,January, 1918, but was not for- 
warded to the defendant until 31 .January, 1918, as will appear by 
letter. The contract was thereupon returned to l fa ley  & Carolin, 
brokers, by the defendant, and on 4 February, 1918, mailed to this 
plaintiff by said Maley R: Carolin. TTJhile i t  is true that the contract 
provides for shipment about 1 February, it is admitted by the de- 
fendant Z. l l .  L. Jeffreys that he did not actually sign the contract 
until 1 February, a t  which time he attached thereto an additional 
order for 200 bags of Cobblers to be shipped in the same car. He  
knew a t  ihc time that the contract was to hc mailed from Gold~horo, 
N. C., to Maley & Carolin, New York City, thence by Maley & 
Carolin to these plaintiffs a t  Mars  Hill, Maine, and the defendant 
Z. 11. L. Jeffreys further admitted that plaintiff could not possibly 
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have shipped any potatoes under this contract, even if there had 
been no embargoes, before 6 or 7 February. 

Immediately upon receipt of the contract, plaintiff wrote to the 
defendants that  their favor of the 30th to Mahay & Carolin had been 
forwarded to them for attention, and, in reply, they begged to a d v i ~ e  
that  just a t  that time there was an embargo on the M. & RI. T .  Com- 
pany from Boston to Norfolk, and as this was the route that  their 

shipment had to take, they were unable to move i t  just 
(454) then, besides the weather was extrerr,ely cold and plaintiff 

did not believe that defendant would want them moved 
under such conditions. Tha t  plaintiff had th: matter before them 
and would move defendant's car just as soon as conditions would 
permit, which they trusted would be satisfactory, and that the po- 
tatoes would reach defendant in plenty of t m e  for their require- 
ments. To the above letter the defendant mace no reply. 

On 15 February, the plaintiff, in accordance with said contract, 
shipped to the defendant one carload of potittoes and advised the 
defendant by letter of same date, in substance as follows: 

"We hand you herewith the invoice for your first car of potatoes, 
and are pleased to advise, as you will see, th:,t we were able to get 
a large car and have given you the 200 bags of Cobblers which you 
asked for. We used the freight rate as given us; by the transportation 
people, but if there is any difference from what we have a!lowed, if 
you will send paid freight bill we will send you check to cover. m'e 
trust that  the stock will arrive in good season and be satisfactory, 
as we feel sure it  will." 

It appears by the undisputed testimony that plaintiff made ap- 
plication for car immediately upon receipt of the contract, and ship- 
ped the potatoes in the first available car, and that the potatoes 
were U. S. grade No. 1. There was delay in transit, and the potatoes 
did not arrive in Goldsboro until about 22 March, 1918. On 9 
March, 1918, and before the potatoes arrived, the defendants wrote 
the plaintiffs that they had asked the Atlantic Coast Line Railway 
to trace the car of potatoes (&I. C. E., 6rj0:10), and had heen in- 
formed that  the car left Boston on Clyde Line via Charleston, S. C., 
on 4 March. "Why did you ship this car via Clyde Line? It seems 
to us that  we are entitled to damages. Planting season is virtually 
over with us, and no probability of getting potatoes in some time. 
We had sold these potatoes before we gave orders for same. All our 
orders have been canceled. Am satisfied charges will be much more 
than you deducted." 

Again, on 19 March, defendant wrote the plaintiff that should 
the car of potatoes arrive they would notify plaintiff by wire. That 
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Toss 5 .  JEFFBETS. 

Mr. D.  H. Dixon, broker, was a good man to turn them over to. He  
had handled fifty cars tha t  season. Tha t  defendant uGs turning car 
down upon the ground that  planting season was over and the people 
they had sold to had bought elsewhere. Tha t  defendant had lost their 
profit, and plaintiff could look to transportation company. And on 
23 March, when the potatoes arrived the defendants wired the plain- 
tiff a s  follows: "We are not going to accept potatoes." 

It appears from the evidence that the normal time for delivery 
of potatoes from Mars Hill, Maine, to Goldsboro, N. C., is fourteen 
days, and if the delivery had been made within the usual 
time the potatoes would have reached Goldsboro in ample (4.55) 
time for the planting sea~on .  The plaintiffs contend tha t  a t  
the time this contract was entered into both parties knew tha t  the 
World War was being waged, and both knew tha t  embargoes were 
frequent, and tha t  delays were the rule rather than the exception, 
and, under such conditions, i t  was but natural and prudent that  
every shipper could safeguard himself against delays by railroads 
tha t  were engaged primarily and preferentially in the transporta- 
tion of soldiers. The defendant testified that the potatoes lay on the 
docks in Boston for three weeks, and that  if the potatoes had arrived 
three weeks earlier they would have been in time for planting sea- 
son. Examination of the record will disclose that  the potatoes were 
refused because they did not arrive in time for the planting season, 
and i t  will appear, and i t  does appear, that  if the potatoes had been 
transported within the usual time that they would have arrived in 
ample time for the planting season in eastern North Carolina. 

The judge charged the jury as follows: "If you find from this 
evidence, the burden being on the plnlntiff so to satisfy you, that 
the plaintiff shipped the potatoes according to its contract, that there 
was no unreasonable delay in the shipment, and that thev chipped 
by the route tha t  a t  that  time was open and available, and that  thc 
delay in the arrival a t  Goldsboro was no fault on the part  of the 
plaintiffs, why then i t  would be your duty to answer this iscue what- 
ever you may find the amount to he according to the contract. 
Plaintiffs contend tha t  the amount is $1,508.84." Defendants ex- 
cepted. 

Verdict for plaintiff, assessing damages a t  81.508.83. Judgnlcnt 
thereon, and appeal by defendant. 

Langston, Allen & Tay lor  for plaintifj. 
Teague $ Dees for defendants .  

WALKER, J., after stating the material facts: This is a case of 
great apparent hardship, as will appear from our recital of the facts, 
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but i t  is a misfortune which has come to the defendants through no 
legal fault of the plaintiffs, and therefore must be borne with pa- 
tience and patriotic resignation, as i t  was caused by the pressing 
needs of our Government for immediate and rapid transportation 
in the movement of men and materials for war purposes. This alone 
would not exonerate the plaintifis, but defendants entered into a 
contract with them which appears in the statement, by which they 
agreed tha t  the plaintiffs should not be held ' liable, or responsible," 
for any delay, over which they had no control, and occasioned by 
the railroads being unable to furnish cars, because of prior Govern- 
ment demands upon them to supply transportation for war pur- 
poses. 

The defendants asked for two inc$tructions (which were 
(456) practically identical), to the effect tha t  as the potatoes 

were shipped, not by open hill of lading, which would have 
vested the title to them in the defendants, and thereby imposed the 
risk of delay upon them, but by bill of lading '(to their own order, 
notify Jeffreys & Sons," the risk of any delay was assumed by the 
plaintiffs, because they retained the title to the potatoes during the 
course of transportation and until delivery to the defendants upon 
payment of the draft, which was drawn to or?,er with bill of lading 
attached. But  this view leaves out of consi6eration the important 
and very essential fact tha t  this shipment moved under special con- 
tract,  excluding the ordinary liability of a shipper by a carrier, and 
containing a clause therein which protects them from delay in trans- 
portation in certain circumstances, which have already been stated. 
It appears, first, tha t  the defendants agreed tha t  the shipment 
should be made as i t  was, that is, "Amount draft and bill of lading 
attached," and specially stipulated, that  the rlaintiffs should not he 
considered in fault, when any delav was caused by conditions and 
circumstances beyond their control. such as the preferential right of 
the Government to all means and methods of transportation. The 
ordinary rules of law do not prevail in such instances. for inter arrrtn 
leges silent. Where the preservation of the Government is a t  stake, 
all pr imte rights m u 4  give way and he subordinate to it. This is 
not only the law of war, but the call of patriotism. Ordinarily, thc 
maxim is tha t  "private good yields to public," and the interest of an  
individual should give place to the public good (pm'vatum corn- 
modurn publica cudit), Jenk. Cent,., p. 223, case 80; and the other 
version of it is that private inconvenience is made up or compen- 
sated for by public benefit (privahim inconlmodunz publico bono 
pensatur.) B u t  on another, which is somewh~t  related to those we 
have stated, the safety of the people is the supreme law, and as such 
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entitled to the first consideration, and it. is the inexorable lam that 
regard be had to the public welf$re, and, in times of war and peril, 
to the public safety, for in such instances an interference with pri- 
vate rights is obviously dictated and justified by the immediate 
urgency of the occasion and the highest, necessity. Broom's Legal 
1laxin:s (8 ed.) ,  pp. 2 to 5 .  The rights and supreme power of the 
Government in times of war, which may be exercised for its own 
safety and the protection of its people, must be conceded, and among 
those rights is the one which permitted it to commandeer the exist- 
ing means of transportation for its own purposes in prosecuting the 
war which i t  had declared againqt the Central Empires, and to the 
extent of seizing the railroads or subjecting then: to its use and con- 
trol for war purposes, and the exercise of this power was thc reaqon 
for inserting the special clause in this contract, exempting the plain- 
tiff from liability or responsibility for delays in transportation be- 
yond its control. It was a valid stipulation, and must be 
enforced, and if anv losses have been sustained by the de- (457) 
fendant because the goods could not be shipped with the 
usual and customary expedition, by reason of such delays, the de- 
fendant must submit to them, for there is no measure of redress, as 
they came within the class of losses where there is no technical in- 
jury, and within the designation of the contract of shipment, that 
is, "delays beyond plaintiffs' control." If there had been no such 
provision in the contract, the plaintiff might not have been protected 
against recovery of damages by the defendant, and perhaps could 
not have themselves recovered for the price of the potatoeq. R u t  the 
Government, under its war power and the "National Defense Act" 
of the Congress, had the right to take over all transportation fa- 
cilities and therelw prevent or obstruct the regular and usual coursc 
of carriage by rail and water. If the plaintiff had exempted itself 
from "liability" only, the result might have been different, but i t  
was relieved from "responsibility" as well, and the parties meant, 
by the use of this word, something more than mere "lial~ility," or 
exposure to a suit, or counterclaim for damages. They intended t o  
relieve the plaintiffs of all fault whatevcr, when t h ~  shipment was 
delayed by an embargo on tranqportation caused hp the nwessitics 
of the Government in the exercise of its war powers aq authorized 
by Congress. 

This subject is fully discuqsed in Rorcford Knitting Co. v. Moore 
and Tierney, 265 Fed. Rep. (C.C.A.) 177; Kneeland-Bigelov Co. v. 
Michigan C. R. Co., 207 Mich. 546; Prirnos Cheinical Co. v. Fultoiz 
Steel Corp., 266 Fed. Rep. 945; Bernhnrdt I,. Co. v. Metzlofl, 184 
N.Y. Suppl. 289; Prescott & Co. v. Pozc1c.s & Co., 193 Pac. Rep. 
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(Wash.) 680. The question is also considered in an elaborate note 
to Rosfod Knitting X2LL v. M o o ~ e  and Tierney,  supraj as reported 
in 2 Am. L. Rep., Anno., a t  p. 1429, to which we refer. It was held 
in Chemical Co. v. Steel Corp., .supra, that a vendor of a crane, to 
be manufactured under a contract calling for delivery a t  a specified 
time, and providing that  the vendor did not a:sume liability for loss 
from any cause beyond its control, was held not entitled to re- 
cover for the crane, which was not delivered ~ , t  the time agreed, al- 
though the delay might have been due to orders before contracted 
for, as to which priority certificates had been issued by the Gov- 
ernment. The Court recognized, however, that, such a cause would 
constitute a defense to an action by the vendee for daniage due to 
the delay. And in Prescott & Co. 11. Poudes (1% Co., supra, the Court 
stated that  had the vendor been sued for damstges for failure to ship 
the full order, the Government's act might have afforded a defense, 
but that, having sued on the contract, it was wsential to  a recovery 
that  a full performance be shown, and that  no excuse not provided 

for in the contract would justify a recovery where the per- 
(458) formance was partial only, save an act of the vendee ren- 

dering performance impossible, or a waiver by it. 
I forbear to further pursue this part of the discussion, as in this 

case there is a clause in the contract which, in our opinion. exempts 
and exonerates the plaintiffs from all blame and required the de- 
fendant to pay for the potatoes. They cannot object that the plain- 
tiff retained the title to the potatoes under the t e r m  of the dl-aft and 
bill of lading annexed, for they drliherntely consented to this form 
of shipment, and their real promise, therefore, was to pay the draft 
when the potatoes arrived, take up the bill of ading, and receive the 
potatoes, and even if they had not so promised, the clause of exemp- 
tion in the contract would require them to d3 so, as by its terms, 
and the finding of the jury as to the embargo preventing an earlier 
delivery, the plaintiffs were in no fault, haying delivered the po- 
tatoes as soon as they could do so, and the cc~ntract exempted them 
not only from liability, but also from "responsibility," for not de- 
livering before the end of the planting season 

The jury's verdict has disposed of all other questions concern- 
ing defendant's liability for the price of the goods, as, for one ex- 
ample, the shipment by the Clyde Line to  Charleston, S. C.,  i t  ap- 
pearing that  the Merchants and Miners Trrnsportation Line, the 
usual one, had been closed by the Governme~t  to private transpor- 
tation. 

There is no contention, as we understand the case, that  the po- 
tatoes were of inferior quality when they wen) delivered to the car- 
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rier for shipment, and there does not appear to be any ground up011 
which to hold the plaintiffs "~*esponsible" for dilatory conduct on 
their part. There seems to be no negligence legally imputable to 
them. Waddell v. Reddiclc, 24 N.C. 424. 

Whether the defendants have any right over against the carriers, 
or any one of them, is a question not now pertinent. -4s to their 
rights under the contract of purchase and thc other facts, not now 
necessary for us to consider, see Richc~rdso~l v. Wnodrufl, 178 N.C. 
46; Gwyn v. R. R., 85 N.C. 429, where there is a general discussion 
of the matter. 

The other exceptions are either merely formal or devoid of any 
genuine merit. Upon the whole, we conrlude that the case was cor- 
rectly tried below and the result is in accordance with the relevant 
and controlling principles of law. 

No error. 

Cited: R. R. v. Lumber Co., 185 N.C. 234. 

HIGH POINT CASKET COJIPkUY r. R. 9. \T7HI':ELER. STRVnWICK. a s u  
BARRINGER INTERVENERS. 

(Filed 16 November, 1921.) 

1. Attorney and Client-Fees-Conti~~gencies-Contracts-Assignii~ents- 
Judgments. 

Where the plaintiff's attorneys  ha^-e interleiled and filed a petition 
claiming a11 aqciqiment of a par t  of the recovery for services rendered 
the l~laintiff in the pending action upon a contingent fee basiq the defend- 
an t  is; not required to see the application of the funds to be paid nnder 
the judgment rendered against him, and he has no interest in the inter- 
pleader that he can litigate. The jndgmcnt in favor of the interveners will 
conclude all the parties when they have had due notice of the interpleader 
and h a ~ e  failed to answer the petition in the time allo~ved by law. 

2. Same--Reasonable Fee. 
An agreement between the attorney and client that  the former should 

receive a ccrtnin part of the recovery in an  action a s  n fee upon the con- 
t i ngenc~  of success. is an  assignnient that may be enforced upon a jndr- 
ment rendered in the plsinliff's fdvor. when reaqonahle in amount, and 
7w7d in this case that a fee of one-third of the recovery in the case was 
not unreasonable under the facts and circumstances appenrinq therein. 
Contract between attorney and client for  the former's comppnqation upon 
a contingent fee basis, and its reasonableness, discussed by WALKER, J. 
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Where the plaintiff endeavors to avoid paying a contingent fee agreed 
ulmn for compensatiug his attorneys for successfully prosecuting the ac- 
tion, it is 1)roper procedure for the attorney to intervene and shcw his 
interest in tlie judgment rendered in plaintiff"; favor. and have thew 
rights therein secured. 

4. Attorney and Client-Amount of Vee-Fea.eContingencies-Evidence. 
Where an attorney takes a matter to be litigated upon a contingent fee, 

it is not to be considered unreasonably large bec:iuqe larger than it would 
have been had it not been upon such basis. and in this case. held, a fee of 
onethird of the recorery was not unreasonable considering the services 
rendered and all the other facts and circun1stan:es. 

6. Same--Confidential RelationshipFraud-Vndue Influence. 
While the contract entered into by an attorney with his client for a fee 

for services upon contingency of recovery must be free from fraud or 
undue influence or oppression to bv valid and enforceable, tlie mere fact 
that it was in a larger amount than would be rzasonable upon a straight 
fee basis, does not n~ake  it void as  being within the confidential relatioc- 
ship of attorney and client, and it is enforceable when it appears that the 
contrnct wss fairly entered into without oppression or wrong, and that 
tlie fee was reasonable under the circumstances. 

6. Attorney @nd Client-Fees-C:ontinwncies--C'ontracts - Assignments 
-Law-Equity-Statutes. 

The comnion-law rule that the rights and benefits of a contract, wit11 
certain esceptions, could not be transferred b:, assignment,  as after- 
wards nlodified in conimon-law courts, and mortl extensirely in courts of 
equity, and extended by legislation, so that now, as  a general rule, unless 
e~presqly prohibited by statute or in contravention of public policy, all 
ordinary business contracts are assignable. and actions for their breach 
niay be niaintained by the assignee in his own name: and held, where all 
attorney has contracted to leceive as compensation from his client a fee 
contingelit upcn recoreq. in the a( tion, it follo\vs that upon the Iiappen- 
in< of the contingency he mas enforce his riqht agnin~t  his client in his 
ovn name, whether the nc;signnient is resarded a;: a legal or equitable one. 

7. Attorney and Client-Fees-Co1~tingrnciesJi1dgrne11ts-Lieiis. 
Where the interveners have established their right to compensation for 

their professional services as  attorneys upon a fee contingent on recorery. 
the lien of the judglnmt attaches, pro ta)?to, under our statute, to the de- 
fendant's land, in favor of the interveners, from the time of docketing the 
judgment, that is, to the extent that there is a definite appropriation of 
a special 1mrt of the judgment or recovery to their m e  and benefit. 

APPEAL by defendant from Pinley, J., a t  the May Term, 
(460) 1921, of GUILFORD. 

This action was originally brought by the plaintiff 
against R. A. Wheeler individually. He  wss never sued as eecre- 
t a ry  and treasurer of plaintiff corporation. The: complaint alleged 
tha t  R. A. Wheeler was indebted to the plaintiff in a large sum of 
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money, both on account of unpaid subscription to capital stock and 
money of the company, which he had as former secretary and treas- 
urer received and not properly accounted for. It is alleged tha t  prior 
to the beginning of the  action, to  wit, on 2 September, 1915, Wheeler 
had been suspended as secretary and treasurer by action of the stock 
holders and the board of directors, who had elected B. H. Bradener 
to tha t  office, in place of the defendant. The cause was referred to 
S. Clay Williams, Esq., who tried the same as referee, and reported 
tha t  the defendant was indebted to the plaintiff in the sum of $1,687.06, 
and the further sum of $550, making $2,237.06, which the plaintiff 
was entitled to recover of the defendant. 

Messrs. R. C. Strudwick and John A. Barringer appeared as at-  
torneys for the plaintiff in the action, and until the judgment was 
rendered on the referee's report, intervened in this action to establish 
their right to  compensation as attorneys. They were duly retained 
as such by the Casket Company, and were paid a retainer of fifty 
dollars, the company further agreeing that  they should have as com- 
pensation for their services "one-third of any recovery that  might 
be effected in the action against the defendant." The  said terms of 
employment were accepted by the attorneys, and they represented 
the plaintiff and prosecuted the action throughout the litigation for 
their client, and recovered judgment in the sum above indicated in 
the referee's report. The controversy was long continued and hotly 
contested, and there seems to be no reason to  dispute the 
reasonableness of the compensation promised to the at- (461) 
torneys. The latter intervened in the principal action for 
the purpose of enforcing the allotment to them of one-third of the 
judgment recovered by the plaintiff with their professional assistance 
according to the contract, contending tha t  they were entitled to the 
relief and to the lien on the defendant's land, which, under our 
statute, goes with the judgment. The petition of intervention was 
duly served, with a copy thereof, on the plaintiff. but not answered. 

The defendant filed one exception to the report, and pending the 
confirmation of the same took action, as described in the petition, 
with a view of depriving interveners of their compensation by ac- 
quiring control of the plaintiff corporation. The defendant, in open 
court, withdrew his exception to  the report of the referee, which \vas 
confirmed. 

The interveners then filed their petition of intervention, and the 
court rendered judgment as follows: 

"It is further ordered, adjudged and decreed by the court that 
the plaintiff do have and recover of the defendant in accordance with 
said report the sum of $1,687.06, and the further sum of 3550, with 
interest on $550 from 8 January, 1917, until paid. It further ap- 
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pears to the court that  John A. Bxrringer anc R. C. Strudwick, at- 
torneys a t  law, by leave of the court, have filed in this cause a veri- 
fied intervening petition whereby they claim to be equitable ss- 
signees of one-third of said judgment, and that  they are entitled to 
be paid one-third thereof; that  the said petition has been duly served 
upon the defendant and upon C. C. Prince, now president of the 
High Point Casket Company, and that  no answer thereto has been 
filed, the court doth find that all allegntionti of said petition are 
true. The court doth find, and thereupon ordcr and decree, that by 
virtue of the agreement made by the plaintiff, said John -4. Bar- 
ringer and R. C. Strudwick, at,torneys, are entitled to receive one- 
third of the amount recovered against the defendant, and that  by 
virtue of the terms of their employment as aforesaid, they are the 
equitable assignees of one-third of said judgment against the defend- 
ant. 

"It is further ordered and adjudged by the court that  John A. 
Barringer and R. C. Strudwick, attorneys, be paid one-third of the 
amount of said judgment, and judgment is hereby rendered as to 
the one-third of the amount thereof in favor of said John A. Bar- 
ringer and R .  C. Strudwick against the defen~iant R.  -4. Wheeler. 

"It is further ordered and adjudged by the court that the defend- 
ant  pay the costs of this action to be taxed by the clerk, including 
an  allowance of two hundred and fifty dollars to S. Clay Williams, 
Esq., referee." 

Defendant appealed. 

(462) John A. Barringer and R. C .  Strudtviclc for intervener. 
R. R. King for defendnnt. 

WALKER, J. What real interest the defenadant has in this con- 
troversy we are unable to see. He has to pay the judgment,, in any 
event, and whether to the plai)ltiff, or one-third of it to the inter- 
veners, PIIessrs. Barringer and Strudwick, the attorneys of the plain- 
tiff, can make no difference to him. A case directly in point is 1Veuq- 
som v.  Russell, 77 N.C. 277, where the plaintiff was the assignee of 
the note on which the action was brought, and defendant alleged 
that  i t  was assigned in fraud of the assignor's creditors, the Court 
held this to be no defense, as the assignor was bound by his assign- 
ment, though made in fraud of his creditors, and then the Court in- 
quired, "It is not the duty of the maker of the note to see to the 
application of the money, and it  is even lcss his duty to fight the 
battles of the bankrupt's creditors. What interest is it to him (de- 
fendant) if he is absolved from further liability by payment of his 
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debt upon a judgment regularly obtained against him?" Here the 
parties are all before the court and will be concluded by its judg- 
ment. The petition of intervention was filed in the case and copiei 
of i t  duly served on the plaintiff find the defendant, who failed to 
answer i t  or otherwise plead to it, and the court gave judgment by 
default against them. This fully protects defendant in any payment 
he makes under the judgment of the court. And Brown v. Harding. 
170 S . C .  253, 262 (S. r., 171 N C. 6891, is to the same effect as 
N e w s o ~ n  v. Rzusell, supra. But  see, also, Wiggin v. Sweet, 6 Metcalf 
(Mass.) 194 (S .  c., 39 -4m. Dec. Extra Anno. 716) ; Rlack v. Kirgan, 
28 Am. Dec., Extra -inno. 394; 6 Cvc. 631. The party of record n.ho 
can complain of a judgment of a court, and appeal therefrom, is 
one who is aggrieved thereby, in the sense that his pecuniary in- 
terest is affected by i t ;  one whose right of property, or interest, may 
be established or divested by the decree, as was said substantially 
by Chief Justice Shaw in Wiggin v. S u w t ,  supra, citing Smith v. 
Bradstreet, 16 Pick. (Mass.) 264; Bryant v. Allen, 6 N.H. 116. But 
however this may be, we are of opinion that  the judgment of the 
court was right in itself. 

There can be no question as to the definite terms of this contract 
for compensation of the attorneys, nor as to how it should be ascer- 
tained and secured, nor can i t  be reasonably doubted tha t  the parties 
intended tha t  they should receive a certain or fixed portion of the 
judgment recovered. The contract, therefore constituted, a t  least, an  
equitable assignment of the judgment pro tanto. It was held in 
Costzyan v .  Stewart. 91 Pac. Rep. ( K a n ~ a s )  83 (S. c.. 11 L.R.A., 
N.S. 630)) tha t  an attorney, who is retained to conduct or to assist 
in conducting the prosecution of a proceeding under a contract by 
which he is to receive compensation out of the fund recov- 
ered, is entitled to a lien upon such fund for his fees. And (463) 
so in Svea Assurance Co. v. Packham, 92 Md. 464, a t  477 
and 478, the Court said that  there was no evidence to show tha t  the 
amount defendant agreed to allow the attorneys was unreasonable 
or excessive. Cases of that  character are generally defended by all 
the means the law affords. They often result in several trials and 
usually the receipt of the compensation is greatly delayed, when 
taken on a contingency. Tf the case is settled before it has taken 
its usual course, the attorney is undoubtedly benefited thereby, but 
the client is saved the necessity, and oftentimes hardship, of pay- 
ing out cash, and has no personal liability for fees in the event of 
failure. Under such circumstances he must expect to, and usually 
does, give larger compensation, if successful, than he would if he 
agreed to pay a fixed fee, whether successful or not. When Mr. 
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Packham made the arrangement for fees the :nsurers had not paid 
the insurance money, and when they did, they knew what he had 
agreed to allow. Yet they stood by without objecting to it, and per- 
mitted the attorneys thus employed by N r .  Packham to proceed, 
knowing the terms of their employment. The c ~ s e  o\f Davu  et  al. v. 
Gemmell et al., 73 Md. 530, is a conclusive anFwer to such objection 
by them now. There the attorneys mere emp1o)ed upon a contingent 
fee by Mr. Brydon, who had sued in his own name and recovered a 
judgment which was determined to belong to tEe North Branch Coal 
Company. Some of the stockholders objected to the allowance of the 
fee, but this Court said they "stood by and saw the work done-- 
they neither interfered nor objected -- and they cannot now be heard 
in a court of equity to except to that  work being paid for out of the 
fund realized by the labor of these gentlemen, especially when they 
themselves (the exceptants) are seeking to reap the benefit of that  
very work and labor. Without citing other authorities on that sub- 
ject, we are of the opinion that  i t  would be inequitable to deprive 
the attorneys of the fees agreed to he allowed. See, also, note to the 
Costigan case, s u p a .  It is said in 4 Cyc. 989, 990, and notes: While 
the law will scrutinize such transactions closely, an agreement is not 
necessarily invalid because the payment of t ~ e  fee is made con- 
tingent upon the success of the suit or upon tke happening of some 
other event, and such an agreement is not objectionable for want of 
mutuality. So, a contingent agreement to convey a portion of the 
land recovered by suit to the attorney for his fee will be specifically 
enforced, even though the land has greatly increased in value. 
Where the claim is assignable, the wording of the agreement for a 
contingent fee must in every case be examined to determine whether 
the parties intended an equitable assignment in favor of the attor- 
ney. FitzpatricL v. Lincoln Sav., etc., Co., 194 Pa.  St. 544; Houqarrl 
v. Throclcmorton, 48 Cal. 482; Martin 7 1 .  Plcrtt, 5 S.P. St. 284; 

Chester v. Jumel, 125 N.Y. 237. 25 K.Y. St. 4, 2 Silv. Sup. 
(464) (N.Y.) 159; 5 N.Y. Suppl. 809. If the property has been 

converted into a fund, the attorney i:i entitled to his due 
share of the increased amount. Hand v. Savannah, etc., R. Co., 21 
S.C. 162. Where the client repudiates his contract, the attorney may 
compel him to deliver so much of the proceeds rmovered as wil! corn- 
pensate him or may have a personal judgment for hie damages sus- 
tained by reason of the client's failure to carry out his contract. 
Hazeltine v. Brockway, 26 Col. 291. Similar agreements were held 
to constitute equitable assignments in favor of the attorneys in the 
following cases: Hoffman v. l~allejo, 45 Cal. 564; Sammis v. L'Engle, 
19 Fla. 800; Fairbanks v. Sargent, 104 N.Y. 108; Hagemann's E's- 
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tate, 5 Pa.  Co. Ct. 576; The Alice Strong, 57 Fed. 249 (distinguish- 
ing Kendull u. U. S., 7 Wall (C.S.) 113, 19 L. E d  85). X right of ac- 
tion is ass~gnable m this State, but by assigning an aliquot part  of 
the fund recovered, or the recovery, or judgment, as i t  may be de- 
nominated, the assignee gets no vested right in the cause of action, 
unless i t  is so stated or clearly to be implied. In  this case the assign- 

ment is confined to the recovery or judgment itself. I n  6 Corpus 
Juris, pp. 742, 743, i t  is stated tha t  there are many cases which hold 
that  an agreement with an attorney that  he shall have as compen- 
sation a specific sum, or a stipulated percentage, to be paid out of 
the judgment recovered will, on the recovery of judgment, operate 
as  an equitable assignment pro tanto: and this has been so held even 
where the action in which the judgment was obtained was on a 
cause of action for a tort in itself unassignable. But,  in order that  
an  agreement for a contingent fee may operate as an equitable as- 
signment, there must be in effect a constructive appropriation of so 
much of the amount to be rccovrred ns will confer upon the attor- 
ney a complete and present right to receive the same without the 
further intervention of the client. I n  some iurisdictions there must 
be an  actual appropriation of some designated proportion or per cent 
of the judgment. In  others i t  is not indicpensable that the portion or 
amount of the fund sought to be ascigned should be precisely ascer- 
tained and stated in the assignment. I t  is enough tha t  the transac- 
tion affords evidence as  to the part  of the fund on which the assign- 
ment was intended to operate. Whether in a given case the agrpe- 
ment constitutes an equitable assignment is dependent upon the 
intent of the parties, as evidenced by the terms of the agreement, in 
the light of all the surrounding circumstances. See, also, Bennett v. 
Donovan, 82 N.Y. Suppl. 506 (83 App. Div. 95) : Flannery v. Geigel,, 
92 N.Y. Suppl. 785; illays v. Sanders, 90 Tcxas 332. It was held in 
Martinez v. Szlccession of Adolphe T'ives. 32 La. Ann. 305. tha t  the 
contract of an attorney with his client to receive a contingent fee of 
ten per cent on the amount recovered is a valid contract. An at- 
torney who is entitled to a certain com~ni~sion on the amount re- 
covered by him, which amount is evidenced by and em- 
braced in a judgment, has a sufficient interest in the judg- (465) 
ment to sue for its full revival. Construing a contract be- - 
tween attorney and client similarly worded to this one, the Court, 
held in Hoffnzan v .  Vullejo, 45 Cal. 564, that it constituted the a t -  
torney the equitable owner of the undivided one-half of whatever 
shall result from the prosecution or compromise of the suit instituted 
by him to recover the land. If an attorney contracts with a party 
who claims land to commence a suit to recover the land and to pay 
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the expenses, and receive for his services and expenses one undivided 
half of what mav be recovered. and the undivided one-half of the 
result of a settlement or comproinise of the matter, and the party 
compromises by having money paid to a third person, who, in con- 
sideration of the money, deeds to a fourth person land in trust for 
the party, such fourth person holds an undivided one-half of the 
land in trust for the attorney. Considering a claim of like character 
in Fairbanks v. Sargent, 104 N.Y. 108 (8. c . ,  58 Am. Rep. 490) 
(opinion by Chief Justice Ruger), the Court held that  an assignee 
of such a claim from the owner must necessarily acquire the same 
interest in i t  that  any other assignee does, a r d  that  is, in the ab- 
sence of other controlling equities, an interest subject to the rule 
that  he who is prior in point of time is prior in right. Such a claim 
is a t  common law nonassignable, and its assipee takes, by virtue 
of an assignment thereof, an equitable interest only, which must 
be governed by equitable rules for its protection and enforcement. 
See, also, Schubert v. Heizberg, 65 310. App. 578; Williams v. Inger- 
sol, 89 N.Y.  508, and Patten v. Wilson, 34 Pa. 299, in which last 
case i t  was held that  an agreement by par01 between an attorney 
and client that  the former should have one hundred dollars for his 
services "out of the verdict," in an action for unliquidated damages 
arising from a personal tort, operated as an equitable assignment 
of the judgment entered upon the verdict, and was good against an 
attaching creditor of the client. The Court thus answers the objec- 
tion that,  as the claim was for unliquidated damages in an action 
sounding in tort, i t  was not capable of ahsignnient before judgment; 
strictly that  is true. But  it is true only in rerspect to the rights of 
third parties. As between Wolf and Geyer (client and lauyer) an 
assignment or agreement to assign the whole or part of a future ver- 
dict, would be binding, and, being founded on sufficient considera- 
tion, would be enforced. "Such agreements betwen counsel and client 
. . . bind the parties, and the attaching cr2ditor of one of the 
parties succeeds to no higher rights than he po:rsessed." Bell v Lakc 
County,  26 Col. 192. And in Canty v. Latternw, 31 Minn. 239, the 
Court was of opinion that upon its face the contract is to be con- 
strued as an equitable assignment of the amount there referred to 
as due the respondent from the railroad company. It is exyessect 

not merely as an ~bligat~ion to pay upon the contingency 
(466) named, nor merely to pay out of the money to be collected 

by the respondent, but that the plaint ff should receive this 
money from the railroad company out of the amount owing by i t  to 
the respondent. It was in effect a constructive appropriation in fa- 
vor of the plaintiff of so much of the money payable to the respond- 
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ent, subject only to  the condition named. and was hence operative 
as a n  assignment, although not an assignment in form. There are 
very many cases collected in 6 Corpus Jurie, a t  p. 741 and note 7, 
to the same effect as those we have cited, but they are too numerous 
to be inserted here. The annotator of the tes t  says tha t  in each of 
them there was a contract for a contingent fee, ranging in ainount 
from one-tenth to one-half of the sum recovered; and the Court, 
finding upon examination tha t  the contract was fair and the fee not 
excessive, gave effect to  i t  and allowed the attorney to recover. It 
was held in the case of "The Alice Strong" (S. c., Greenhalgh u. 
Same, 57 Fed. Rep. 249)) tha t  an assignment by the libelant in an 
admiralty case (who has reasonable assurance tha t  he is entitled to 
recover a certain amount), of a definite sum to his proctor for pro- 
fessional services, to be paid out of any recovery tha t  might be had, 
is sufficiently certain, and on sufficient consideration, to support a 
lien on the proceeds. The lien of such an assignment has priority 
over the claim of a judgment creditor in a state court, who subse- 
quently files his intervening petition in admiralty, after the court 
has decided tha t  libelant is entitled to recover somc amount on his 
libel. 

One reason for the rule thus formulated by the courts is based or, 
the ground tha t  otherwise a party. without the mean< to employ an 
attorney and pay his fee certain. and having a meritorious cause of 
action or defense, would find himself pourerless to protect his rights. 
h'ewrnan v. Freitas, 129 Cal. 283; -4ndirac U. Richardson, 125 La. 
883. 

This brings us to consider the validity of such a contract in an- 
other respect. The defendant attacks the iame (in which, by the 
way, we have shown that he has no legal or moral interest or right),  
upon the ground tha t  the relation of attorney and client is a fidu- 
ciary one, which raises a legal but rebuttable presuinption of fraud, 
or of undue influence which i~ a sjlecies of fraud, and for this posi- 
tion he cites Lee v. Penrce, 68 N.C. 76 ,  and we may add McLeod v. 
Bullard, 84 N.C. 515, 532, but if tha t  principle be conceded to be 
the law, and we are not casting any doubt upon it, the evidence in 
this case establishes beyond cavil, tha t  the attorneys, who were the 
interveners, acted in perfect good faith when the contract was made, 
and without fraud or the exercise of any undue influence. and that  
they took no advantage of the phintiff in the transaction, xnd fur- 
ther tha t  the compensation (one-third of the recovery) was just sncl 
reasonable. Besides, the nllegations of the intcr~.enprs, in their pe- 
tition, are to the effect that there was no fraud or undue in- 
fluence, and 110 bad faith, or unfair advantage taken by (467) 
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them of the plaintiff when the contract was made, but th:tt,, in 
all respects, the latter was fair and just, and the ainount of con]- 
pensation allowed was reasonable when the nature of the litigation 
and of the services to be rendered by them are considered, and these 
allegations were not denied, although the plaintiff and the defendant 
were duly *erred with copies of the petition and nad full opportunity 
to be heard if they had any defense to it. It is nrither a violation of 
law nor against good morals tha t  a lawyer, if he believes a client 
or would-be client has been wronged, and is unable to employ coun- 
sel, to bring suit for the redress thereof, and to ilndertake the busi- 
ness without any hope or promise of reward, or upon a promise of 
reward contingent upon the result. Indeed, it i~ rather to be com- 
mended. Stevens v. Sheriff, 76 Kan. 124 (8.  c., 11 L.R.A., S . S . ) ,  1158 
A contract for a contingent fee must be made in good faith, without 
suppression or reserve of fact or of apprehenied difficulties, and 
without undue influence of any sort or degree; and the compensa- 
tion bargained for must be absolutely just and f a r ,  so that the trsns- 
action may be characterized throughout bv all good faith to the client. 
If the contract is shown to have been obtained bv fraud, mistake, 
or undue influence; or if it is so excessive in proportion tb the ser: 
vices to be rendered as to be in fact oppressiv? or extortionate, i t  
will not be upheld. Such a contract cannot be condemned solely be- 
cause of the proportion of the claim to be retaiwd by the attbrney 
was very large, i f  it was dcliberat~ly entered into, w a ~  free from 
fraud, and showed no purpose to obtain undue advantage. Thus the 
mere fact tha t  the attorney is to receive one-half of the recovery 
does not render the agreement unconscionable, in the absence of 
proof tha t  i t  was induced by fraud, or tha t  the compensation pro- 
vided for is so excessive as to evince n purpose tcl obtain sn  improper 
or undue advantage, although there is $aid to be a presumption 
against the propriety of such a transaction. One very properly map 
demand a larger compensation if it is to be contingent, or not cer- 
tain. h contingent fee is permittcd to attorneys only as a reward 
for skill and diligence exercised in the prosecution of doubtful and 
litigated claims, and i t  is not allowed for the rendition of merely 
minor services which any layman or inexperienced attorney might 
perform. 6 Corpus Juris, Sec. 316 (pp. 740-7+1), and notes. The 
word "unjust or unconscionable,'' as applied to attorneys' contracts 
for contingent fees, means nothing more than tha t  the amount of the 
fee contracted for, standing alone and unexplained. would be suffi- 
cient to show tha t  an unfair advantage had been taken of the client, 
or tha t  a legal fraud had been perpetrated upon him. McCoy v .  Guu 
Engine Co., 135 App. Div. 771 (119 N.Y.S. 864.). 
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There is nothing in this case which even suggests tha t  
the contract was either unfair, improper, or excessive, or (468) 
that  the interveners did anything, in their professional 
characters as attorneys, that  was not fit for them to do under the 
facts and circumstances. 

We need not discuss the question as to whether intervention is 
the proper method for the attorneys to prosecute their right to the 
con~pensation and obtain judgment therefor as they have done. That  
i t  is, is too plain for argument, and it will be found that i t  is the one 
which was adopted in thc cases we have cited and many others. 
Under our Code, i t  is one of its cardinal rules, and of its most com- 
mendable provisions, that  all controversies relating tJo the same mat- 
ters should be settled in one action, and the intervention was the 
most convenient and appropriate method in this case, as one of its 
objects was to  arrest any dispo~ition of the fund to be collected un- 
der the judgment which would jeopardize or defeat the interveners' 
rights, which were about to be greatly prejudiced by the defendant's 
wrongful conduct, which is particularized and denounced in the pe- 
tition as an attempt to subject the judgment to defendant's control, 
so tha t  he might oust the interveners of their just and equitable 
rights. Whether the contract was. in effect, an assignment a t  law or 
in equity, need not be considered. I t  was not good a t  common law, 
as under i t  choses in action were not assignable, hut even then i t  
was valid in equity. Under our law chows in action are assignable, 
while a t  common law the rights and benefits of a contract, except 
in the case of the law merchant and in cases where the crown has 
an interest, could not be transferred by assignment, a doctrine which 
Lord Coke attributes to the "wisdom and policy of the founders of 
our law in discouraging maintenance and litigation, but which Sir 
Frederick Pollock tells us is better explained as a loeicxl conse- 
quence of the archaic view of a contract as creating a strictlv per- 
sonal obligation between the debtor and creditor." the ru!e in its 
strictness was soon modified in practical application by the common- 
law courts themselves and more extensively by the decisions of the 
courts of equity; and the principles established by these cases have 
been sanctioned and extended by legislation until now it nxiv be stated 
as  a general rule that,  unless expressly prohibited by statute or in 
contravention of some principle of public policy, all ordinary busi- 
ness contracts are assignable, and that  actions for breach of the 
same can be maintained by the assignee in his OMTI name. R. R. v. 
R.  R., 147 N.C. 368-374. But it makes no difference whether we call 
the assignment legal or equitable, as in either case the result will be 
the same. 
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As we have held that  by the term of the contract, the interveners 
acquire an interest of one-third in the judgment which is what we 
call "the recovery," the lien of the judgment, under our statute 

(C.S. 614), attached pro tanto to the det'endant's land from 
(469) the time the judgment was docketed. Tkis is not, thereforc, 

a simple common-law action to recover for services the 
amount stipulated to be paid, but is the definite appropriation of a 
special part of the judgment, or "recovery," with its attendant lien, 
as compensation to the attorneys under the contract. This seems to 
be a case of first impression in our courts, but we deem the law con- 
cerning it  to be well-settled. 

The question is treated a t  large in Weeks on Attorneys (Ed. of 
1878), secs. 346, 350, and 352. 

There may be some conflict in the authorities, but our view is 
well supported by a large majority of the later decisions in courts 
of the highest repute. 

This case bears no resemblance to Jdordecui v. Devereuz, 74 
N.C. 673, and Roe v. Jou~nigan, 181 N.C. 180, a3 there was no con- 
tract between attorney and client in those cases, and the Court was 
asked to allow compensation regardless of that fact. 

Upon the whole case, when consi~lered in any proper or aclrnis- 
eible view, our conclusion is that there was no error in the jdgmcnt  
of the court below, as delivered by .Judge Finley upon the report of 
the referee, and we therefore affirm the same. 

Affirmed. 

Cited: Abernethy v. Godette, 153 N.C. 675; Trust Co. v. Wil- 
liams, 201 N.C. 466; Home-Wilson Co. v. Wiggins Bros., 203 N.C. 
88; I n  re Estate of Bost, 211 N.C. 443; In re Wallace, 212 N.C. 493; 
Crutchfield v. Foster, 214 N.C. 553; Cndillac-Pontiac Co. v. Nor- 
burn, 230 N.C. 28. 

ALEX. SASSER v. ATLAXTIC COAST LTSE RAILROAD COMPANY ET . 4 ~ .  

(Filed 28 September, 1921.) 

Negligence-Evidence-Nonsuit-Trials-Railroads. 
Where the plaintiff's driver stopped his team of nmles a t  a garage 

across a 50-foot street from the defendant's railroad tmck, and while he 
was in the garage, the mules, without apparent fright or other cause, sud- 
denly turned and rail across the track in front of the defendant's rnnning 
train, and thereby a mule was lrilled and the m g o n  injured the sole. 
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efficient, and prosimate cause of the alleged injury was the necligence of 
the plaintiff's s e r ~ a n t ,  snd he cannot recoTer in his :wtion for damages. 

APPEAL by plaintiff from L y o n ,  J., a t  the April Term, 1921, of 
WAYKE. 

E. A. S imkins  and Hood C% Hood for  pluintz'ff. 
E.  M .  Land and 0. H .  Guion for defendant .  

WALKER, J. This action was brought to recover damages for 
injuries to a mule and wagon. The plaintiff's servant had driven the 
team, consisting of two mules and a wagon, to a place in 
front of a garage in Mount Olive, and left them there un- (470) 
hitched and unattended and went into the garage for a 
minute or so. While he was in there, the mules, without any ap- 
parent cause, such as  fright, turned around and went across the 
railroad track, and as the mules stopped they were stricken by a 
passing train. One of the inules was killed and the wagon was 
broken. 

A witness for the plaintiff testified that if the engineer or fire- 
man had seen the action of the mules as they turned with the wagon, 
and stopped the train as quickly as they could do so, i t  would not 
have prevented the collision, "as they could not have stopped the 
train from the time the mules turned around and the train hit 
them." The mules were only fifty feet from the track, that  being the 
width of the street on the west side. The driver did not stay in 
the garage more than a minute, and when he came out it had all 
happened. The evidence, which was all introduced by the plaintiff, 
tended to show tha t  the  train could not harle been stopped in time 
to have prevented the accident. The judge, on motion of defendant, 
nonsuited the plaintiff and d-ismissed the action under the statute, 
and plaintiff appealed. 

After careful consideration of the evidence and the argument of 
counsel, we conclude that  there was no evid~nce upon which the 
plaintiff could have asked for a verdict, and, therefore, tha t  the 
judgment of nonsuit was proper. The sole, efficient, and proximate 
cause of the alleged injury was the negligence of the plaintiff's ser- 
vant  in leaving the mules unhitched, and their turning around and 
crossing the railroad so suddenly. ATcedhom V .  R. R., 171 N.C. 763. 
The plaintiff is wholly to blame for hi.. own misfortune, and must, 
therefore, bear the loss. 

Affirmed. 
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(Filed 23 Soyember, 1921.) 

1. Municipal Corporations-Cities and Towns - Strclets and Sidewalks - 
NegligencPOrdinances-Evidence-Questions for Jury-Trials. 

In  a n  action to recover damages for 4 perqonal injury alleged to have 
been negligently caused by the defendant contractor a t  night, in failing 
to properly safeguard concrete work on a sidewalk of a city. having in 
force a n  ordinance specifying the kind of guard rilils, post lights, etc.. that  
were to  be used a t  such places dangerous to pedestrians, the requirenients 
of tlie statute prevail in these respects, as  the t w t  uf dei'endant's respon- 
sibility, and evidence offered in defendant's behalf a s  to what ~ t h c r  such 
contractors were in the habit of doing there under lilie conditions, is ir- 
relevant, and properly excluded. 

I t  ih a question for the  jury to dtltermine nheilier or not a concrete 
contractor left a t  night a dangerous part  of a sitlewalk safe for pedes- 
trians according to the  requirements of a n  esisting valid ordinance, in an 
action to recover danlagw for  a n  alkged negligent injury therein caused 
tlie plaintiff, and upon this motion to nonsuit, conztruing the evidence in 
tlie light n m t  favorable to the plaintiff, it is held the i swe  was properly 
snbn~ittcd to tlie jury. 

8. Same--Negligence Per Se-Proximate Cause. 
Where a valid ordinance imposes a specific duty upon contractors a s  to 

t he  protection of pedestrians of a ? i t s  from injuries from dangerous places 
on the sidenalks \\here paving has  been done by them, their fni!nre to 
discharge this affirlnative duty is negligence per se, I r a ~ i n g  fo r  the de- 
termination of the jury the question of whether or not snch negligence is 
the  prosinlate cause of the injury. 

APPEAL by defendants from Webb,  I., a t  March Term, 
(471) 1921, of FORSYTH. 

Civil action to recover damages for an alleged negligent 
injury to plaintiff by falling over a rope barricade which the de- 
fendants had erected around a newly laid concrete sidewalk in the 
city of Winston-Salem. 

The defendants were engaged, under a contract with the city, 
in replacing an old sidewalk with a new concrete one in front of the 
premises occupied by the plaintiff's sister. The plaintiff, a woman of 
about fifty years of age, a seainstress by occupation, had roo~ns on 
the opposite side of the street, and took her meals a t  her sister's 
home. 

The defendants' servants, a t  about six o'clock in the evening of 
19 November, 1919, had completed the laying of the new concrete 
sidewalk in front of the residence of the plaintiff q sister, and erected 
barricades and placed red lanterns in the vicinity immediately be- 
fore stopping work. They placed a plank, ahcut 12 incheb wide, 
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froin the gate to the curb across the new concrete for the protection 
of the new concrete In case persons should desire to enter or leavc 
the premises. They erected a nuinbrr of posts, three or four feet 
high, along the curb between the street and sidewalk, and tied a ropc 
to the top of these posts to act ah a barrier for the protection of the 
new concrete. A post was placed a t  each hide of the plank a t  the 
curb so close together as only to Icave room for a pcrhon to pass 
between, and the ropc, according to the contentions of defendmts, 
was permitted to hang down alongside the post. to pass under thc 
plank, and ascend alongqide the other post to its top, the rope hang- 
ing loosely under the plank, and the plank projecting several inches 
beyond the rope and the edge of the curb. ,\ccording to the plain- 
tiff's contentions, the rope was placed abovc the plank and waq 
carelessly permitted to sag down to ~ ~ i t h i n  a few inches of the plank, 
thus rendering i t  dangerous for pedeqtrians to pass over. 

About 6 or 6:15 p.m., the plaintiff came to supper from 
the oppoqite side of the street and went into her ci*ter's (472) 
home, walking along this plank to do ,so. Twenty-five or 
thirty minutes later, the plaintiff, returning to her room, came out 
of the gate, walked across the plank and tripped :~gain?t sonie oh- 
stacle - she did not know what a t  tlic time -which, on arising, 
she discovered to be the rope. 

Upon the issues submitted, the jury returned the following ver- 
dict: 

"1. Were the defendants independmt contractors in doing the 
work referred to in the complaint, as alleged in the complaint? An- 
swer: 'Yes.' 

"2. Was the plaintiff injured by the negligence of the defend- 
ants, as alleged in the complaint? Answer: 'Yes.' 

"3. Did the plaintiff of her own negligence contribute to her 
injurv, as alleged in the answer? Answer: 'No.' 

"4. V7hat damage, if any, is the pkintiff entitled to recover? 
Answer : '$1,500.' " 

From the judgment rendered on the verdici in favor of plaintiff 
the defendants appealed. 

0. 0. Efird, Swink & Hutchins, clnd -I7. 0. Petree for p1ainti.f. 
F ~ e d  JI. Pnrrish, Linnry Denl, nnd . l I o s ~ r  Shnpiro f o r  defendants. 

STACY, J .  Considering the evidence in its most favorsble light 
for the plaintiff, the accepted position on a motion to nonsuit, we 
think his Honor x a s  correct in submitting the case to the jury. 

Upon trial in the Superior Court, the defendants proposed to 
show, by several witnesses, the rwtoin prevailing in TTinston anlong 
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other contractors with respect to the precautions used by them in 
doing work of the same character in which the defendants mere en- 
gaged. This evidence was excluded, upon objection by plaintiff, and 
defendants assign such ruling as error. The purpose in offering this 
evidence, as  stated by counsel, was as f o l l o ~ s :  

"We propose to show by the witness that  the custonl and ap- 
proved method of placing warnings and guards around newly laid 
sidewalks is to place ropes next to the streets :md place the same 
under the plank tha t  leads from the street to t h ~  abutting landomn- 
ers, and place red lights a t  each end of the work, beginning and end- 
ing of the work on the streets, and it is further the custom to put 
the rope from a post under the plank as testified by these witnesses 
was done in this case, tha t  tha t  method was approved and in general 
use." 

Section 108 of the ordinances of the city of Winston-Salem pro- 
vides: "It shall be unlawful for any person, firni, or corporation to 
make any excavation or do any work which may create or cause a 

dangerous condition in or on or near :my street, alley, side- 
(473) walk, or public place of the city, without placing and main- 

taining proper guard rails and signal lights or other warn- 
ings, a t ,  in, or around the same, sufficient to .iyat-n the public of 
such excavation or work, and to protect all perscns using reasonable 
care from injuries on account of same." 

A failure to discharge an affirmative duty imposed by law has 
been held by us in a number of cases to constitute an act of negli- 
gence per se (Taylor  v. Stewart ,  172 N.C. 2031 ; and, where such 
conduct on the part  of the defendant has been shown or establishetl, 
i t  is a question for the jury to say whether or not such negligence is 
the proximate cause of the plaintiff's injury. Rzdge v. High Point, 
176 N.C. 421 ; Paul v. R. R., 170 N.C. 231 ; For v. Texas Co., 180 
N.C. 543; Stone v. Texas Co., 180 N.C. 546 and cases there cited. 

We do not think tha t  an establishd use or custom among men 
engaged in the same line of work can avail as lgzlinst the positive 
requirements of the ordinance, or statute. In  fact, a breach of a 
legal duty, or a duty imposed bv law, comes w thin the very defi- 
nition of negligence; and, if such be the proximate cause of an in- 
jliry, it constitutes actionable negligenre. Drum 1 ) .  ~ V i l l c r .  135 K.C 
215; Larson v. Ring, 43 I I inn  88; -1 in l lo~y  v. TYalkrr, 77 Mich. 
448; 6 L.R.A. 695. 

I n  the Mallory case, just cited, the 3lichigar~ statute imposed a 
penalty upon municipalities for failing to make their highways safe 
for travel. The defendant neglected to provide proper and safe bar- 
riers a t  a dangerous place. The Court held that  a general usage or 
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custom as to placing rails or barriers along a highway embankinent 
is of no importance in determining the liability of +,he municipality 
for failing to provide such barriers a t  a dangerous place. This is in 
perfect analogy with the case at bar. 

We have found no sufficient reason for dkturbing the verdict and 
judgment. 

No error. 

Cited: Cherry v. R .  R., 186 N.C 265; Hinnanf v. Power Co., 
187 N.C. 296; Davis v. Long, 189 N.C. 134; Campbell v. Laundry, 
190 N.C. 654; Goss v. Willinms, 196 N.C. 220; Dickey v. R. R., 196 
N.C. 725; Godfrey v. Coach Co., 201 K.C. 267; I17ndszc*orth v. 
Trucking Co., 203 K.C. 732; S o r f l e ~ t  v. Hall, 204 N.C. 577; Lin- 
coln v. R .  R., 207 hT.C. 789; Conley v. Pearce-Yotrng-Angel Co., 
224 N.C. 215; H u n t  v. High Point, 226 N.C. 77: Price v. Gray, 245 
N.C. 168. 

(Filed 23 No~ember ,  1921.) 

Statutes-Bond Issues-Road Districts-Requirements of Statutes-Void 
Bonds-Municipal Boards .  

Where there a r e  prolisions in the ctatute authorizing a n  issue of bonds 
by the road commis~ ione r~  of a county, makmg i t  the duty of t h ~  com- 
missioners either to begin the retirement of tlie bonds within five years 
or i r rn t e  a sinliinq fund for their retirenlent a t  maturity,  and tha t  In- 
terest on the bonds be paid annually, the (-onnni4oner.i i sw ins  the bonds 
may not by contract or otherwise render ineffectual the poner of future 
cnch boards to euercise the diicretion irnrmed on thrm by qtatute mithin 
tlic i tated period: or in contrad~rtion of the cxpreqi l l r o ~ i c ~ o n  of the 
qtatute. require the semiannual p a ~ m m t  of the  interest: and these statu- 
tor;r requirements reaching to the  vitality of tbe bonds, their iwnance 
othernise will be declared m a l i d .  

CLARK, C.J., concurring. 

APPEAL by plaintiff from Long. J., a t  chambers, 9 No- 
vember, 1921, from ASHE. (474) 

Civil action, submitted on an agreed statement of facts, 
to determine the regularity of certain highway bonds of Ashe County. 

The following facts, taken from the case agreed, will suffice for 
our present decision : 
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"1. T h a t  on 3 November, 1921, the defendant board passed a 
resolution authorizing the issuance of $365,000 highway bonds of 
Ashe County, under the authority of chapter 467, Public-Local Lams 
1919, as  amended 3 February, 1921, bearing interest a t  6 per cent 
per annum, payable sen~iannually, with fixed serial maturities, pro- 
viding in said resolution for a sinking fund for the payment of said 
bonds and determining that no bonds should be redeemed a t  the 
option of the county or any officer or board thereof before the date 
of such serial maturities, respectively, and direcling the board's sec- 
retary, defendant herein, to advertise said bonds for sale upon sealed 
bids to be received 3 December, 1921, further providing tha t  not 
only the  bonds themselves but the advertisement of <ale should 
specifically recite tha t  said bonds would not b~ redeemable before 
said serial maturities. 

"2. That  all acts, conditions, and things required by the Con- 
stitution and laws of North Carolina in connection ~ v i t h  the issu- 
ance of said bonds, up to and including the said authorizing resolu- 
tion and direction to advertise, have happened, exist and have been 
performed except tha t  the plaintiff and defendants are not agreed 
upon any one of these three questions, the defendants contending 
tha t  said questions should be answcred in the affirmative, and the 
plaintiff contending tha t  they should be answered in the negative: 

" ( a )  Whether said bonds will be within tl-e debt limit? 
" (b )  Whether the county may irrevocably waive any right to 

redeem the bonds before their fixed maturities? 
"(c)  Whether the interest payments may be made semiannually?" 
His  Honor, being of opinion that  all threct of these questions 

should be answered in the affirmative, as contended by the defend- 
ants, entered judgment accordingly, and plaintiff appealed. 

Parlce & Johns ton  for  plain tiff. 
W .  R. Bauguess f o r  de fendants .  

STACY, J. We will omit any consideration of the first 
(475) question, as we understand 3 negative answer to either the 

second or third inquiry will render it impracticable for the 
defendants to proceed further with a sale of t h ?  present bonds. 

Chapter 467, Public-Local L a m  1919, under %uthority of which 
the bonds in question are to be issued, contains the following pro- 
vision with respect to their payment: "It +ill be the duty of said 
board of road commissioners, . . . not later than five years af- 
ter the issue of said bonds, to begin, in the discrcltion of the board of 
road commissioners, the payment of said bonds or the creation of a 
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sinking fund for the payment of the principal of said bonds a t  their 
maturities." 

In the case of Comrs. v. Bank, 181 X.C. 347, speaking of this 
~ d e n t ~ c a l  provision, i t  was said: "The present board cannot estop 
the option which, under the statute, they or their successors may 
exercise." To  hold otherwise would be to allow the board of road 
comnlissioncrs to anlend the statute and to issue bonds of a different 
kind and tenor than those contemplated by the Legislature. The au- 
thority to issue the proposed bonds is derived from the statute, and 
its limitations and conditions are equally as effective and curbing 
as its enabling provisions are life-giving. Proctor v. Comrs., ante, 
56. Under these decisions we think the second question must, there- 
fore, be answered in the negative, rather than in the affirmative. 

Again, section 11 of the act under consideration provides that 
the interest coupons attached to said bonds shall be "payable a::- 
nually"; and further, in section 12, "it shall be the duty of salt1 
board of road commissioners to pay the annual coupons on said 
bonds, a t  the time and place thereon fixed." Hence, under the ex- 
press terms of the statute, we think the bonds should be issued with 
"annual" rather than "semiannual" interest coupons attached. 

Froin the foregoing i t  follows tha t  the second and third ques- 
tions propounded must be answered in the negative, or in accord- 
ance with the plaintiff's contention; and this will be certified to the 
Superior Court. 

Error. 

CLARK, C.J., concurs entirely in all that is said in the opinion 
of the Court. But  to "exclude a conclusion," thinks proper, as the 
statute is before us for construction, to call attention to the fact 
that so much of this statute as authori~es  the levy of any tax on the 
poll for the payment of bonds issued "for the construction and main- 
tenance of roads" is invalid, because in violation of an explicit pro- 
vision in the State Constitution, which, as adopted in 1868, provides 
(-4rt. V, sec. 2 ) :  "The proceeds of the State and county capitation 
tax shall be applied to the purposes of education and the support 
of the poor, but in no one year shall more than 25 p t r  cent 
thereof be appropriated to the latter purpose." Thif: pro- (476) 
vision of the Constitution remains unaltered. 

TT'hcn there has been n levy authorized for general purpose5 the 
validity of the poll tax is not necc~snrily brought in question be- 
cause when collected presumably the proceeds of Ihe poll tax will 
be applied to the constitutional purposes to which it is restrictrd, 
i. e . ,  "education and the poor." Bllt the act before us is restricted to 
the specific purpose therein stressed, that the whole of the tax levied 
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is to be applied solely in the construction and maintenance of the 
roads. So much of the act as levies a poll tax for that  purpose is 
therefore unconstitutional and invalid. This, however, can be struck 
from the act without impairing the validity of the property tax as 
has been held in several cases. 

As we now have a declared legislative policy of incurring an 
indebtedness of $50,000,000 for Ihe constructicln and maintenance 
of roads, i t  is well to  note that  however laudable such purpose may 
be, the Legislature is explicitly forbidden by the Constitution to  
derive any funds for that  purpose from the collection of a poll tax. 

There were formerly conflicting decisions, owing to the require- 
ment of an "equation of taxation" between the poll and property 
tax, whether when the tax exceeded (36% cents on the $100 prop- 
erty valuation the poll tax could be collected to an amount in ex- 
cess of $2, and whether such excess could then be applied to other 
purposes than "education and the support of the poor." These con- 
flicting decisions have now ceased to have any bearing because un- 
der the Constitution as now amended the "equation of taxation" 
between the poll and property has been stricken out and the Con- 
stitution (Art. V, sec. 1) now reads: "The General Assembly may 
levy a capitation tax on every male inhabitant of the State over 
21 and under 50 years of age, which said tax sha!l not exceed $2 
and cities and towns may levy a capitation tax which shall not ex- 
ceed $1. N o  other capitation tax  shall be levied." 

Section 2 of that  article of the Constitution, which provides that 
"The proceeds of the State and county capitation tax shall be ap- 
plied to the purposes of education and the support of the poor," re- 
mains unaltered, and there can be no possible misunderstanding of 
the language of the Constitution which, as above quoted. says: "KO 
other capitation tax shall be levied." It is also clear from this lan- 
guage that  no capitation tax can be levied upon women, or upon 
men except from 21 to 50 years of age, and that so much of this or 
any statute as provides for the levy of any capitation tax for the 
maintenance and construction of roads is invalid and must be dis- 
regarded. 

Cited: Burney v .  Comrs., 184 N.C. 277 
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(477) 
IN RE WILL OF JIAGGIE A. ROSS. 

(Filed 23 November, 1921.) 

Wills-Mental Capacity-Evidence-Time of Execution. 
The evidence of the mental capacity of a testator to malie a will must, 

upon the trial, when a t  issue, be relevant to the time of its execution and 
attestation, and while ordinarily a few clays difference will not be re- 
garded as  vitally important, i t  is otherwise if his mental and physical 
condition and old age makes it  material. 

Sam-Appeal a n d  Error-Reversible Error .  
Where there is evidtnce that the testatrix was ~ixtr-eight years of agr, 

in bad physical health, and subject to spells of weeping and melancholy 
despondency, and that she and her sister were in ?onsultation with a 
lawyer for the Ilurpose of h ~ s  drafting her will. and it :rpl)ears that she 
executed as her will the draft he had mailed to her, more thnn five days 
thereafter. an instruction to the jury tha( made the issue ns to mental 
capacity rest alone upon the evidence thereof at  the time of the consulta- 
tion, is reversible error. 

Same-Acts a n d  Conduct of Testator. 
Where the sufficient mental c:~pacitr of a teqtatris to make a ~ a l i d  will 

is in question ulwn the trial, her actr and conduct may be competent only 
v-hm they have a proper hearing upon he? mental co~ldition a t  the time 
of the execution of the paper-writing propounded as  her will. 

Wills-Legal Execution-Burden of Proof-Instructions--~111~enl and 
Error-Reversible Error. 

The burden of slio\~ing legal esecutioli of the paper-writinq purporting 
to be a valid will is Upon the proi)ounders, and an i~lstruction that relieves 
them of this burden is error prejudicial to tha careators. 

\Tills-Mental Capacity-Eridence-Aid and  Suggestions-Instructions 
-Appeal and  Error-Reversible Error .  

The sufficiency of the testator's mental capacity to make a valid will 
depends upon whether his mind a t  the time of its execution was wficiently 
clear to lmow the character of his property. those whom he wi-hed to 
benefit and to the extent thereof, and an instruction that goes further a1:il 
makes this to depend upon aid or suggcstioni: given by a relative for the 
drafting of the instlulllent caTented, constitutes reversible crror to the 
prejudice of the careator. 

Appeal a n d  Error-Presumptions-Rurden on Appellant. 
The appellant must affirmatively show the errors he complains of in the 

lower conrt acainst a lxesmnption on appeal that the trial was free from 
prejudicial or reversible error. 

Appeal and  Error-Sew Trials-Substantive Error-Technical Error .  
To entitle the appellant to a new trial fcr errors committed in the 

lower court, lie must show that such errors were so substantially pre.jo- 
dicial to him that a new trial may result to his benefit in the reversal of 
the verdict on the issue, and not merely techuical or unsubstantial error. 

WALKER, J., concurring in result. 
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APPEAL by caveators from Ray, J ,  a t  March Term, 
(478) 1921, of UNION. 

Issue of devisavit vel non. raised by s caveat to  the will 
of Maggie A. Ross. Alleged mental incapacity, undue influence and 
want of due execution are the grounds upon which the caveat is 
based. 

The jury returned the following verdict: 
"Is the paper-writing propounded, and every part thereof, and 

the codicil attached thereto, the last will and twtament of Maggie 
ROSS, deceased? Answer: 'Yes.' " 

From the judgment rendered the caveators a,ppraled. 

Walter Clark, Jr., and Stack, Parker & Craig far caveators. 
Cansler & Cansler, Vann R. ilfilliken, Frank ilrmfield, John C. 

Sikes, W. 0. Lemmond, and W. B. Love for propomders. 

STACY, J. The trial of this cause in the Superior Court was a 
long-drawn-out and vigorous contest. I t  required fifteen days to try 
the case. Nearly one hundred witne3ses were examined; the record 
is voluminous, and we would not be disposed to grant a new trial 
for any technical or formal error. In fact, it is now the settled rule 
of appellate courts that  verdicts and judgments will not be set aside 
for harmless error, or for mere error and no more. To accomplish 
this result, i t  must be made to appear not only that  the ruling com- 
plained of was erroneous, but that  i t  was material and prejudicial, 
amounting to a denial of some substantial right. Our system of ap- 
peals, providing for a review of the trial court cln questions of law, 
is founded upon sound public policy, and appellate courts mill not 
encourage litigation by reversing judgments for slight error. or for 
stated objections, which could not have prejudictd the rights of ap- 
pellant in any material may. Burris v. Litnker, I81 N.C. 376; I n  re 
Edens' Will, ante, 398, and cases there cited. Again, error will not 
be presumed; it  must be affirmatively established. The appellant is 
required to show error, and he must make it  rzpnear plainly, as the 
presumption is against him. I n  re Smith's Will, 163 N.C. 464; Lzm- 
ber Co. v. Buhmann, 160 N.C. 385; illbcrtson v. Terry, 108 N.C. 75. 
See, also, 1 Michie Digest 695, and cases there cited under title, 
"Burden of Showing Error." 

After carefully examining the record, with a full appreciation 
and observation of the above rules of procedure', we are unable to 
sustain the following portion of his Honor's charge, which w n ?  g i rm  
a t  the request of the propounders, end to which the caveators have 
specifically excepted : 
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"Though the jury should find from the evidence that  
Miss AIaggie Ross was feeble-minded, and that, alone ant1 (479) 
unassisted she could not have furnished her attorney, H. 
B. Adams, details concerning her property, nor the persons or in- 
stitutions to whom she wished to will same, nor directions as to the 
disposition of said property, but should further find that  Maggie 
Ross and Sallie Ross conferred together with their attorney con- 
cerning the execution of their wills; that  Sallie Ross gave to said 
attorneys such details concerning the property of bIaggie Ross and 
the persons or institutions to whom same was to be willed, and di- 
rections as to the dispositions of said property, Naggie Ross being 
present hearing such details and directions given, and by words or 
acts assenting to said details, directions and dispositions, and shouid 
further find tha t  RIaggie Ross s attorney, H. B. Adams, deceased, 
faithfully embodied the information, directions and details so given 
him concerning said property, persons and institutions to whom i t  
should be willed and said disposition of said property, then the court 
charges you that  said paper-writing would be the last will and tes- 
tament of hIaggie Ross, and tha t  said paper-writing offered here for 
probate was formally executed by her according to the rules given 
you by the court." 

There are several objections to this charge. In  the first place, it 
fails to observe the difference in time between the giving of the in- 
structions to the attornev and the execution of the will. I t  does not 
appear upon what date the Misses Ross conferred together with 
their attorney concerning the execution of their wills; but, in a letter 
written by said attorney on 15 November, 1907, he uses the follow- 
ing sentence: "It has required a little longer time to write your wills 
than I anticipated; however, I enclose them to you this evening by 
registered mail, so as to insure their safe delivery." The wills were 
executed five davs later. on 20 November. 1907. It evidentlv re- 
quired some time for their yreparation, as the two are rather 
lengthy and bear evidence of careful drawing, with each containing 
more than forty separate items. 

Ordinarily, the question of a few days n i g h t  not be capitally 
important, but this would depend entirely upon the circumfitances 
of the given case. It appears from the instant record tha t  the tes- 
tatrix was 68 years of age a t  the time of the execution of her will; 
she was feeble-minded, in ill health, given to fits of weeping or cry- 
ing, and was subject to spells of melancholia. Mrs. Harriet Taylor, 
one of her neighbors, testified: "She would have these nlelancholy 
s ~ e l l s  sometimes as often as three times a week: sometinieq once n 
week; sometimes once every two or three weeks, and ~ometimes 
twice a week. She would sit for hours and not speak a word. . . . 



512 I N  T H E  SUPREME COURT. [I82 

These spells would last a day or two sometimes. She would sit and 
twirl her thumbs, stroke her chin anti stare out of the window into 

space. . . . Her memory was not very good. . . . She 
(480) could not carry on a connected conversation." There was 

further evidence tending to show that the testatrix was 
crying a t  the time she signed the will. One of the subscribing wit- 
nesses gave the following testimony: '.I do not remember anything 
that  Miss hlaggie Ross said while we were there outside of her kind 
of boohoo that  I positively recollect. She never caid anything about 
the papers, nor asked me to witness them to my recollection. At the 
time Miss Sallie said these are our wills, and w? want you to wit- 
ness them, Miss Maggie was in the room, but I can't be positive as  
to just what position, but I know we were all In there together. I 
can't say I know what she heard." 

The competency of the testatrix to make the will in question is 
to  be determined as of the date of its execution, or of its republica- 
tion, as by a codicil ( In  re Journeay, 162 N.Y. i l l ) ,  and not when 
instructions for its preparation were given, Memcrial Home v. Haeg, 
204 Ill. 422; Mitchell v. Corpening, 124 N.C. 472; 40 Cyc. 998; Kerr 
v.  Lz~nsford, 31 W. Va, 659. Of course, the conduct of the testatrix 
a t  the time of this conference is competent and relevant, as bearing 
upon the question of her testamentary capacity; but, notwithstand- 
ing her mental condition a t  that  time, this would not necessarily 
establish her competency to execute the will a t  the subsequent date. 
28 R.C.L. 93. The above special instruction, houever, takes no note 
of this difference in time, and really makes her capacity a t  the time 
of the conference, and not a t  the date of signing, the test of her abil- 
ity to  execute the will. This is not in keeping with the law as here- 
tofore declared. Claffey v. Ledurith, 56 N.J. Eq. 333. 

Again, the giving of this special prayer was tvoneous because it  
takes from the jury the question as to the due execution of the will. 
This was one of the grounds of the caveat, and thp burden was on 
the propounders to establish the formal execution of the paper-writ- 
ing alleged to be the last will and testament of the said Maggie A. 
Ross. Mayo v. Jones, 78 N.C. 402. 

But the overshadowing objection to this instruction is to the sub- 
stance of the charge bearing upon the quantum of mind, or mental 
capacity, necessary to the making of a. valid vill. 'It will be ob- 
served that  the basis of this prayer is not only that the testatrix 
could not alone and unassisted give her attorney details concerning 
her property, but that  she could not inform him of the persons or in- 
stitutions to whom she wished to will the same. The practical effect 
of this instruction was to say that although Mnggie Ross was in- 
capable of making a will, yet, i f  she asxnted to what her sister did, 
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such conduct on her part  would meet the requirements of the law 
and amount to a valid t,estamentary disposition of her property. We 
do not think she could understandingly and ~ompetently assent to 
her sister's act when, a t  the tinie, she was wanting in the 
requisite mental capacity to act for herself. We are not ad- (481) 
vertent to any authority holding tha t  one person may make 
a will for another, when the person for whom the ~ w l l  is to be made 
is wanting in testamentary capacity. I n  fact, the very statement of 
the proposition would seem to refute itself. 

If the word assent, appearing in its present contcxt, is to be con- 
strued as  giving such assent as the law requires, with sufficient cn- 
pacity so to do, then the charge is vlf-contradictorv, because the in -  
struction starts with the assumption that  the testatrix is without 
sufficient testamentary capacity. If she be without the necessary ca- 
pacity of mind, then she could not legally assent to the act of an- 
other in disposing of her property by will, But in all events the in- 
struction was prejudicial to the rights of caveators, and we must 
hold i t  for reversible error. 

If a woman who is so feeble-minded that ,  alone and unassisted, 
she cannot furnish her attorney "details concerning her property, 
nor the persons or institutions to whom she wiqhed to will same, nor 
directions as to the disposition of said property," then i t  can hardly 
be said tha t  she is capable of making a will, disposing of a large 
estate, under the test a s  laid down in this and other jurisdictions. 
Bond v. Mfg. Co., 140 X.C. 381; Sprinkle v. Wellborn, 140 N.C. 
181; Cameron v. Power Co., 138 N.C. 365: Bost v. Bost, 87 X.C. 
477; Slaughter v. Heath, 27 L.R.A. (N.S.) 1, nnd note. 

I n  Barnhardt v. Smith, 86 N.C. 473, Smith, C.,J., gives the fol- 
lowing terse and plain statement of the law, which has been cited 
with approval in many subsequent decisions: "The rule laid down 
by Lord Coke, 'that the person must be able to understand what he 
is about,' approved in Nof i t  V .  With~rspoon, 32 N.C. 185; Home v. 
Home,  31 Y.C. 99, and more recently in Pninp v. Roberts, 82 N.C. 
451, as a general and practical rule for the guidance of juries, ap- 
proximates as accurate statement of the law as to the degree of 
mental capacity required to make a valid disposition of property as  
the subject will admit." See, also, La?c~ence 21. Stpel, 66 N.C. 584, 
and I n  re Broach's TiVill, 172 N.C. 520, and rases there cited. 

Finally, in the recent case of I n  re Craven's Will, 169 N C. 561. 
Mr.  Justice Walker, speaking for a unanimous Court, clearly states 
the law, with citation of authorities, hearing upon the question of 
testamentary capacity, and the following ql~otations from the well- 
ronsidered opinion delivered in tha t  case, would seem to be decisive 
of the question now before us: 
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"It follows tha t  one who is incapable a t  the moment of compre- 
hending the nature and extent of his property, the disposition to be 
made of i t  by testament, and the persons who :Ire or should be pro- 
vided for, is not of a sound, disposing mind. And if this mental con- 

dition be really shown to exist, the will i m s t  fail, even 
(482) though he may have a glimmering knowledge that  he is 

endeavoring to make a testamentary disposition of his prop- 
erty. It is here to be observed tha t  some of the earlier cases have laid 
down the rule of testamentary capacity with much more subser- 
vience to and consideration for the purported expression of one's 
last wishes. They seem to have assumed tha t  there must be a total 
want of understanding in order to render one intestable; that  a 
court ought to refrain from measuring the capacity of a t e ~ t a t o r ,  if 
he have any a t  all; and tha t  unless totally deprived of reason and 
non compos mentis, he is the lawful disposer of his own property, 
so tha t  his will stands as a reason for hie actions harsh as may be 
its provisions. This ascribes altogether too great sanctity to the tes- 
tamentary act of an individual as opposed to the law's awn will set 
forth by the statutes and founded in coinnion sense; m d  it i. w ~ l l  
tha t  the best considered of our l a t e ~ t  cases retede from so extreme 
and false a standard. Notwithstanding the modern rule to be fa- 
vored, we should still, however, bear in mind tha t  incapacity is 
more than weak capacity; and, as alreadv intimated, rnerc feeble- 
ness of mind does not suffice to invalidate a will, if the tesmtor acted 
freely and had sufficient mind to comprehend intelligentlv the na- 
ture and effect of the act he mas performing, the estate he was un- 
dertaking to dispose of, and the relations he held to the various 
persons who might naturally expect to become the object. of his 
bounty. 

"While i t  is true that  i t  is not the duty oi the Court to strain 
after probate, nor in any caw to grant it where grave doubts re- 
main unremoved and great difficulties oppose then1selve.q to so do- 
ing, neither is i t  the duty of the court to lean against probate, and 
impeach the will merely becance it is made in old age or upon the 
sick bed, after the mind has lost a portion of its former vigor and 
has become weakened by age or disease. Weaknew of memory, vacil- 
lation of purpose, credulit ,~,  vagueness of thoc~ght, may all consid 
with adequate testamentary capacity, undei. favorable cjrcum- 
stances. And a comprehensive grasp of 911 the requisites of testa- 
mentary knowledge in one review appears unnrcessary, provided the 
enfeebled testator understands in detail all that he is about, and 
chooses rationally between one dispositior? and another. Schouler on 
Wills, 2 Ed., 68 to 72, and notes. In  the important rase of Delafield 
v. Pam'sh, 25 N.Y. 9, the Court, after announcing the fairer rule of 
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testamentary capacity above set forth, spoke of the testator's mind 
as acting without external pressure whercver it acted properly. 'Thc 
testator must,' said the Court, 'have sufficient active memory to 
collect in his mind, without (insidious) prompting, the particu1al.s 
or elements of the business to be transacted, and to hold thern In hls 
mind a sufficient length of time to perceive a t  least their obvious re- 
lations to each other, and be ahle to form some rational judgment in 
regard to them,' and we may add. long enough to have been 
able to dictate or write out his wshes,  and to execute the (483) 
will with all due formalities." 

There are other exceptions appearing on the record. worthy of 
consideration; but, as they are not likely to arise again, we deem it 
unnecessary to consider them now. 

New trial. 

WALKER, J., concurring in the result: We have a well established 
rule in appellate courts that  in reviewing a charge of the court we 
should read i t  a s  one connected whole, and not distributively, allow- 
ing one part  to correct any seeming error in another part  of it, pro- 
vided the two are not in deadly conflict. If w ~ .  follow this rule, not 
more clearly stated than in S .  v. Exum, 138 N.C. 599, where human 
life was the issue, and examine the extract from the charge in this 
case in the light of other portions of it, me will find most assuredly 
tha t  the law as to the mental capacity rcyuired to make a will was 
fully and accurately stated by the learncd presiding judge, and the 
jury mere especially instructed to consider the other parts of the 
charge to which we haye referred in connection with what was to 
follow, and told tha t  if, within the definition and explanation given 
to thcm by the court, the testator did not have sufficient mental ca- 
pacity a t  the time she executed the script they should find against 
its validity. It is my opinion tha t  there was no error in the qelectcd 
instruction when properly con4xued, but surely thcre was none if 
we read i t  in connection with those tha t  preceded it. But  even if 
there was any error in the instruction of the presiding judge celected 
by the Court as the ground for a new trial, there was a codicil to the 
will which, in law, amounted to a republication of i t  (I.T7atson v. 
Hinson, 162 N.C. 72; Gzrllmd v. Gullnnd, 94 S.E. 943; L a w c n c e  v. 
Burnett ,  96 S.E. 416), and thew was no such objection to thc charge 
as to the execution and ~ a l i d i t y  of the codicil. For all that  appears, 
she executed the same without any help or suggestion from others. 
and this cured any error in regard to the will, if there mas any. 

But  I think there was an error otherwise in the charge, which 
was prejudicial to the cnveators, that  is, if we are to follow a de- 
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cision of this Court of recent date, on competency of evidence as to 
mental capacity, and especially with reference to declarations and 
conduct of the testator. While I question the correctness of tha t  de- 
cision, and of others which may have followed it, i t  has the weight 
of authority and precedent until i t  is reversed or  modified, and 
should have been heeded by the court below. 

Therefore, I concur in the result, but dissent from the opinion so 
long as  the new trial is based upon the error dleged in it. 

Cited: Blevins v. R .  R., 184 N.C. 325; ;17ezusorne v. Cothrane, 
185 N.C. 162; Wilson v. Lumber Co., 186 N C .  57; Power Co. v. 
Haywood, 186 N.C. 313; S. v. Hart,  186 N.C. 604; S. v. Love, 189 
N.C. 774; I n  re Creecy, 190 N.C. 304; Simpsorl v. l'obacco Growers, 
190 N.C. 605; Lumber Co. v.  Stwgill, 190 N.C. 779; Hood v. Bottling 
Co., 192 N.C. 827; Alason v. Anderson, 193 N C. 855; Power Co. v. 
Taylor, 194 N.C. 233; I n  re Will of Rfird, 195 N.C. 89; Jones v. 
Candler, 196 N.C. 383; Forester v. Vyne, 196 X.C. 478; Dulin v. 
Dulin, 197 N.C. 219; Bailey v. n/IcKay, 198 N.C. 640; Morris v. Y 
& B Gorp., 198 N.C. 722; S. v. Benl, 199 N.C. 303; S. v. Caudle, 201 
N.C. 86; S. v. Lea, 203 N.C. 30; Shelly v. Grainger, 204 N.C. 493; 
I n  re Will of Wilder, 205 N.C. 432; Tn re Will 17f Hnrgmve, 206 N.C. 
309; S. u. Walls, 211 N.C. 498; Collins v. Lamb, 215 X.C. 720; 
Switzerland v. Hwy. Com., 216 N.C. 455; Pwrot t  v. Kantor, 216 
N.C. 592; Caldwell v. R .  R., 218 N.C. 86; Gold v. Kiker, 218 N.C. 
208; Ryals v. Contracting Co., 219 N.C. 177; Bailey v. Hnyman, 
220 N.C. 406; Carland v. Allison, 221 N.C. 123; S. v. Isley. 221 K.C. 
215; Rea v. Simowitz, 226 N.C. 383; I n  re Will of Restler, 228 N.C. 
217; I n  re Will of McDozcell, 230 N.C. 261: I n  re Will of Johnson, 
233 N.C. 575; S. v. Poolo.~, 241 N.C. 383. 

(484) 
ALICE V. SPRINGS v. JOHN L. SPR1:VGS ET AL. 

(Filed 23 November, 1921.) 

1. Wills-Letters-Devises-Fee-Trusts. 
Where a holograph will, unnecessarily witnessed and bearing a seal 

after the testator's signature, in positive terms 6:ives all of the testator's 
real proper& to his sister, to be held by a dwignatcd person in trust 
for her until her twenty-third birthday, and t h ~  testator has written a 
letter to her (withoul attestation or seal, but on the same sheet of paper) 
espressing n wish that when she should beconlc aware of the contents of 
his will, she would make one, leaving "all your property" to a certain 
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nephew. so tha t  in the e ~ e n t  of her dying without ci~ilclren the nepl i~w 
should have i t ,  and in case of her marriage she could destroy her n i l i :  
Held, the I\-or& in the letter were precatory and not mandator;\ ; aud 
should i t  be conridered a part  of the \~il!. vhich  is a t  least clouhtfnl, and 
the rlerlr has admitted the whole to probate, the words employed in the 
letter nre insufficient to evitlence the intent of the testator to impose a 
trust  thereby upon the unqualjfied gift in tlie nritiiig lie declared to be 
his will. 

2. Same--Precatory Words-Statutes. 
For l~recatory wor& w e d  in a nil1 to be regarded a s  ninadatory io 

create a trust  in lands cierised, tlie intention of the testator to  tha t  effect 
111l1st clearly appear by interpretation of the instrument, for  o the lw$e  
these words nluit  be giren the ordinary eipnificm~ce of thaw of that 
charaetrr, both under our modern decisions aud C.S. 416'2, pro\iding that  
a dellue of land.; sllnll he construed to be in fee, unlesq the tenns  of the 
will rlearly shons  the tr*tator's intent to paw a n  eqtate of less dignity. 

APPEAL by plaintiff from Harding, J., M a y  Term, 1921, of ;\IEcI~- 
LENBURG. 

This is an action to remove a cloud upon title submitted upon 
the pleadings and agreed statement of facts. Richard A. Springs, 
of Charlotte, died in 1879. On 28 June, 1870, he wrote and signed 
the following paper-writings, which were admitted to probate in 
Mecklenburg Superior Court on 5 July, 1879, the whole of said writ- 
ings being in testator's own handwriting, excrpt the signature of 
John F. Orr as a witness, to wit: 

CHARLOTTE, N. C., 28 June, 1870. 
To  whom i t  may concern: 

Knowing the uncertainty of life, and wishing to have my worldly 
goods disposed of according to my wishes, I make my last will and 
testament. 

I will first tha t  all my debts be paid. Secondly. I will, devise, give 
and bequeath all my real and personal estate and valunbles of every 
kind to my sister, Alice V. Springs, and I wish Gen. Robert D. John- 
ston to act as trustee for her until her twenty-third birthday. 

Given under my hand and seal this 28 June, 1870. 

Witness: JOHN F. ORR. 

To  my Sister Alice: 

When you are made acquainted with the contrnts of this will, i t  
is my wish tha t  you make a will immediately and leave all of your 
property t,o our nephew, John 51. Springs. Should you marry after- 
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ward you can then tear up the will. Ptly object is to have my prop- 
erty given to you first, but should you die without children, I wish 
you to leave your property to Johnny Springs. 

Very affectionately, your brother, 
R. A. SPRINGS. 

The testator had never married, and left him surviving five sls- 
ters, one of whom is the plaintiff. the other four being then married; 
one brother, and the children of a decensed brother, who had left a 
widow and five minor children, the defendant, John L. Springs, be- 
ing next to the youngest of them, and the on y boy. The testator 
left an estate, real and personal, including a half interest in fee 
simple in a lot in Charlotte described in the caomplaint, the whole 
valued a t  tha t  time a t  about $13,300. At  the date of the paper-writ- 
ing, and a t  the death of the testator, the plaintiff had property esti- 
mated to be worth $2,000, or $2,500, inherited from her father. 

The  only question involved in this appeal is whether under the 
will of Richard A. Springs the plaintiff was s e i z d  of an absolute fee 
simple title to the property in question to the exclusion of the de- 
fendants. The court below so held, and the def1:ndants appealed. 

Cansler & Cansler, Clarlcson, Taliuferro & Clarkson for plain- 
tiff. 

Cochran & Beam, W. B. Council, and John M. Robinson for de- 
fendants. 

CLARK, C.J. The defendants contend that  the will and the lower 
script having been probated in common form, the lower script has 
been adjudicated to be a part of the will. \Ye do not deem it essential 
to discuss this point, for taking it to be true that it has been so ad- 
judicated, we think that  the words in the script are simply precaiory 
and not mandatory. It would seem that the appended letter was not 
intended to operate as a part  of the will, hut as merely a private 
letter of recommendation; but passing that  by and taking it to have 
been proven as a part  of the will, still it qeems to us that the effect 
is not a t  all different. 

The will itself, excluding the script. is a devise absolute in terms, 
and i t  will not be inlpressed with a trust by reason of words of "re- 
quest" or "desire" contained in the subsequent and independent 
clause. The words used in the will proper are unc~quivocal and clearly 
vested a fee simple absolute in the plaintiff, and did not create n 

trust. The words of the script, taken as a part of the will, 
(486) should he taken as having been used in their usual and 
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con~monly accepted sense, and in the absence of clear indica- 
tion of a contrary intent, expressions of "wish," "hope," etc.. are 
not to be construed as  creating a trust. 

The will was complete in itself, and disposed of all his property 
absolutely in his sister, the plaintiff. I t  is given under his hand and 
seal, and is witnessed. While the seal was not necessary, i t  indicates 
an  intention of making i t  his solemn act, and as such he had it duly 
witnessed, and i t  is directed to the public generally. The script ap- 
pended on the same sheet is evidently an intiinate letter addressed 
"To my sister Alice," and has no seal nor witness. The first line of 
this script states to his sister tha t  when she is made acquainted 
"with the contents of this will," i t  is his wish that she would make a 
will leaving "all your property" to their nephew, John hI. Springs. 
These words embrace the property which he knew the plaintiff had 
already inherited from her father, as well as tha t  which she u-oultl 
take by virtue of this will. This indicates that i t  was a mere wish, 
for he had no power to require her to devise "all" hrr property to 
the nephew. He further states in this note to his sister that  if she 
should marry after making such will she could tcar i t  up, notwith- 
standing the request tha t  he had made, and he further  state^ that 
his object is to give his property to her first, but tha t  if she slioultl 
die without children, he wished her to leave "yozrr property to John- 
nie Springs," and he signs this script "very affectionately, your 
brother." 

The broad and comprehensive terms of the devise to the plaintiff 
made her the sole beneficiary. No logical reason has been aecigned 
why if the testator desired to make the contents of his affectionate 
note to his sister a limitation on his absolute device to her he did 
not incorporate i t  in the will as signed, sealed and witnessed a t  the 
same time. The fact tha t  he did not do so is conclusive evidence that 
hc did not intend the letter to operate as an impcrative testamentary 
command inlposed as a charge upon his devise of all his property to  
her. Indeed, he suggests in his note not only that she should devise. 
all her property, which would include that which she alrcady had, 
as well as that which he had given her, but he adds tha t  if she should 
marry she could tear up the will, thus indicating that hcr cornpliancc 
with hi* request was not ahsolutc or inlperative. 

Had the testator desired and intended to place an obligatory 
burden upon the devise to his sistcr whereby in the event of hrr  
death without children hiq propertv should go to  heir nephew he 
would certainly have written, "Rut should you die without children 
my property (or the property herein devised) shall go to John 
Springe." And, furthermore, he would hare  included a provision of 
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such importance in the will proper which he had signed, 
(487) sealed and caused to be witnessed, whereas there was no 

witness or seal to the script. It is sig,nificant tha t  his re- 
quest to his sister is one which he knew could not be obligatory, for 
i t  is the expression of a wish tha t  she should devise all "her" prop- 
erty to the nephew, which he knew was not binding upon her, for he 
was aware tha t  she already had independent sroperty of her own 
and points out tha t  if she desired she could afterwards tear up the 
will if so made. 

It is true tha t  under the  old English decisions, which were fol- 
lowed by a few of the early cases in this country, the expression of 
a wish by the testator, like tha t  of a sovereign, was construed as a 
command, but all the later cases, both in England and in this coun- 
t ry ,  repudiate the doctrine, and hold that in the absence of a clear 
indication of a contrary intent, exp~essions of "wish," "desire," etc., 
are to be taken as used in their commonly accepted sense, and are 
not to be artificially construed by the courts as a trust. In this State 
to  this effect, Alston v. Lea, 59 N.C. 27; Batchelor v. Macon, 69 
N.C. 545; Young v. Young, 68 N.C. 309; St. , l a m s  v. Baqley, 188 
N.C. 348; Hayes v. Franklin, 141 N.C. 599: Fellouw v. Durfey, 163 
N.C. 305; Carter v. Xtriclcland, 165 N.C. 69; Hurdy v. Hardy, 174 
N.C. 505; Laws v. Christnlas, 178 N.C. 359; W'zldroop v. Waldrocp, 
179 N.C. 674. 

The decisions are to the same effect elsewhere, and are summed 
up, 37 L.N.S. 646, notes; Ann. Cases, 191fiD, 416, note; 2 Under- 
hill on Wills, 1151 et seq.; 1 Perry on Truqtc: 147. 

The subject is nowhere better ~ t a t e d  than in a review of the 
cases in this and other states by Mr. Justice Hoke in Carter v. 
Strickland, 165 N.C. 69, :as fol low:  "Some oi the esrlier English 
cases, and they have been followed by decisions in this country, are 
to the effect tha t  a trust will be engrafted or imposed upon an 
estate, absolute in terms, or upon its holder, by reason of precatory 
words in a will whenever the objects of thc pr12catory language are 
certain and the subject of the recommendation or wis!l is also cer- 
ta in-a  position supposed to beqt effectuate the intent of the tes- 
tator. A consideration of the later cases, howev~r ,  mill show that,  in 
the decisions referred to, the principle has been too broadly stated, 
and i t  is now the prevailing doctrine, certainly so in this jurisdiction, 
tha t  such words will be given their ordinary ~ignificance, and will 
not have the effect above stated, unless from the terms and dispo- 
sitions of the will and the circumstances relevaqt to its proper con- 
struction i t  clearly appears that they are to be considered as impera- 
tive and tha t  the testator intended to create a trust." 
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Tha t  case has been cited with approval in the subsequent cases 
on the subject, and is almost exactly on all fours with this case. In  
2 Underhill on Wills, 1156, it is said: "The current of the decisions, 
both in England and the United States, indubitably shows 
tha t  precatory trusts are not to be favored, nor is their ex- (488) 
tension to be encouraged by the courts." 

Indeed, C.S. 4162, has made this ruling statutory. "When real 
estate shall be devised to any person the same shall be held and con- 
strued to be a devise in fee simple, unless such devise shall in plain 
and express words show, or it shall be plainly inte~lded by the will 
or some part  thereof, tha t  the testator intended to convey an estate 
of less dignity." 

The rule is well settled tha t  in a will no words are necessary to 
enlarge an estate devised or bequeathed into an absolute fee. On the 
contrary, restraining expressions must be used to  confine the  gift to 
the life of devisee or legatee. Holt v. Holt, 114 N.C. 241; Jones v. 
Richmond, 161 N.C. 553. 

I n  Gm.fin v. Commande~, 163 N.C. 230, where the testator de- 
vised to his wife "all the remainder of my rstate, real and personal, 
with power to give and devise the same after her death to her be- 
loved children and grandchildren," it was held that  she took in fee 
simple. 

I n  Fellowes v. Durfey ,  163 N.C. 305, where, after giving the prop- 
erty to the testator's widow in subsequent clauses the will goes into 
elaborate details and directions as  to  advancements, and in other 
respects authorizing her to make provision for their children, the 
Court held tha t  the widow took an estate in fee simple absolute. 

The judgment of the court below is 
Affirmed. 

WALKER, J., concurring in result: I concur in the deciqion of 
this case, but not altogether in the reason assigned in the Court's 
opinion therefor. The letter of Mr. Springs to his sister, which was 
written a t  the same time as the will, was not intended to be a part 
of the same, but merely a collateral request to his sister, which 
should only suggest his wishes as to the subsequent disposition of 
his property by her, but which should not be imperatire upon her, 
but strictly discretionary or optional, that is, a thing she might do 
or not as she pleased. This is shown by his not incorporating i t  within 
his will as a part  thereof, but expreqsing his wish in the form of a 
letter to her, without being witnessed by Mr. John F. Orr. As the 
letter was probated with the will as a part  thereof (which should 
not have been done, as it was clearly not intended to be any part  
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of the will), I must recognize the principle of 1:iw applicable to such 
a case, tha t  the  probate cannot be a t t x k e d  except directly, for thc 
usual rule with regard to judgments rendered hy a court of compe- 
tent jurisdiction applies to the decrws of a competent court admitting 
a will to probate and to thc extent that  the same can be attacked 
only by a proceeding in~mediately directed to tha t  end, and they 
cannot be assailed collaterally. Gardner on Wills (1903)) p. 337; 40 

Cyc. 1370-1377, especially the latter page; Humpton v. 
(489) Hardin, 88 N.C. 592; London v. R. I % . ,  it)., ,584: Edwcads 

v. White, 180 N.C. 55; I n  re Benwhc~mp's Will, 146 N.C. 
254; Starnes v. Thompson, 173 K.C. 466; I n  re Thompson's Will, 
178 K.C. 540. But,  admitting this to be the inflexible rule of the 
law, i t  is nevertheless proper to consider the nature, or character, 
of the two documents, and the fact tha t  t h ~ y  were prepared and 
signed a t  the same time, in passing upon the nwaning of the testator, 
and upon an examination of them in the light of the facts and sur- 
rounding circumstances, my opinion is that it was clearly not the 
intention of Mr. Springs that his langrrage should be considered as 
imperative, but merely precatory, that is, the expression of a mere 
wish, without intending to bind his sister a t  all to its observance. 
She might comply with i t  or not as she deeincd best. The fact that  
her entire will was revocable by her upon her marriage favors this 
construction. If i t  were otherwise, and the 1.tter had been made 
formally a part  of his will, tha t  is, embodied in it, I would be com- 
pelled to hold that the words he used were not merely precatory, 
and the making of her will purely discretionary, but tha t  they ~ o u l d  
be imperative or mandatory upon hcr, and I h a ~ e  written this opinion 
to exclude the conclusion tha t  I assented to the statement in the 
opinion tha t  the words, conqidered by them;elves, are precatory, 
and not imperative in character. 

M y  opinion is tha t  AIiss Alice V. Springc, is 9ot compelled to 
comply with the request contained in the 1ett:-r, but may do so or 
not as she may choose, and with perfect freedom to act in tha t  way. 

HOKE, ,J., concurs in the opinion of ~ ~ T 4 ~ , ~ c ~ : ~ ,  J .  

Cited: Weaver v. Kirby, 186 N.C. 391; Hass v. Hass, 195 N.C. 
741; Brown v. Lewis, 197 N.C. 706; TYillialvls v. Thompson, 216 
N.C. 294; Andrezcs v. Hughes, 243 N.C. 618; Humphrey v. Fnison, 
246 K.C. 134; Rouse v. Kennedy, 260 N.C. 157. 
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(Filed 23 Soveniber. 192l.) 

Injunction-Surface Water-Division of S t r eam.  
An injuiiction n i l l  lie  g gain st an  u1)per pro1)rielor of lmids diverting the 

natuml  flow of water thereon to the  clanlaqe of the loner  propr ie tc~.  

Same-Pollution of Stream-Property. 
Where a cotton mill and  settleuic~it has d i ~ c r t e d  the natnral  flow of 

water on its lands containing sewage and filth from its mill 11l)on the lands 
of tlie adjolninq lower p;ogrietor so a* to 1)ollute l ik springs and cause 
him to cease t o  use i t  for hi5 cattle and hi? land for pasture, a periilailent 
injunction n ill lie. 

Sam-Health-State Roa rd  of Health-Sewage--Treatment-Injunc- 
tion-Damages. 

Where a cotton mill and settlement ha< polhlted a stream upon its o n n  
land and dirertcd i ts  flow upon the lands of a lo\ver proprietor, which 
caused him to abandon hi5 spring tor ~vntcring his cattle and his lncture.  
tlie fact  tha t  the mill company hat1 conqtructed a septic plant in accord- 
ance nit l i  l~lnns furnished by the State Board of I i t ~ ~ l t h ,  C.S. 7179 c t  scy.,  
nill  not exonerate the clefendunt from injunction or liability for damages. 

Sam-Private Corporations-Eminent Domain-Property-Constitu- 
t i ona l  L~T.--Due Process .  

The action of the State Board of Health in directing the eftablisllnlerlt 
of a heptic tank hy a cotton mill aiid settlement for the treatment of sew- 
age of n stream which the nlill coml):Iny diverted to the land of the lower 
proprietor, t h r  coml)lirnice by tllr comp:tny c:lnnol  ha^-e the  effect of con- 
cluding the right of the loner llroprictor for injunctive relief and danlages 
cawed thereby to his lmlds, as  tha t  wonld be to permit a private cor- 
poration, without the right of eminent donlain, to take the property of 
another without his conse~it or giving him a clay in court. 

Same--Actions a n d  Defenses-Oaer t o  Pllrrhasc--Inconvel~ience. 
A cotton mill corporation ~vhich  has mnlan-fully dirrrterl its polluted 

atrean1 u ~ m n  the lands of a lower prol)rietor, anlountinq to the takinq of 
lm~llerty auil nienace to health. may not succcs.;fully defend a suit for 
injunction and dnmajies by offering to buy a part of the plaintiff's lands, 
or on the ground that  a l~ermanent injunction would work a n  inconvenience 
in the  ol~eration of its mill. 

APPEAL from a continuance of a restraining order to the 
hearing by Ray, d., a t  chambers in C'harlott;, 10 October, (490) 
1921, from GASTON. 

The defendant company owns a tract of land on which is situatcd 
a cotton manufacturing plant of 23,040 spindles and a village of 70 
tenement houses occupied by its cn~plopees. The plaintiff owns a 
contiguous t ract  of land of 252 scrw,  and the defendant has con- 
structed and operates a septic tank and filter through ~ h i c h  the 
sewage flows from said plant and tenement houqec:, and then through 



524 I N  THE SUPREME COURT. [I82 

RHYNE 'L.. NFG. Co. 

an open ditch located near a branch which runs through a part of 
plaintiff's lands. 

This is an appeal in a proceeding for a perpetual injunction in 
which the restraining order was continued to t h ~  hearing. The plain- 
tiff alleges and files numerous affidavits that the defendant. since 
February, 1921, has discharged the sewage and filth from its mill 
and tenement houses through a qesverage systein constructed by it, 
without properly purifying the same, into a dry ditch near plaintiff's 
land, from which point it naturally flows upon his land and into a 
small branch running through his pasture and by his spring whereby 
the branch and spring hare been grossly polluted and rendered un- 
safe and unfit for use by persons or cattle, anti thereby caused t8he 

abandonment of the spring and forced :he plaintiff to aban- 
(491) don his pasture lands and to move hi? cattle, used for the 

purposes of a public dairy, therefrom. 
The injunction was continued to the hearing, and the defendant 

appealed. Subsequently, the court granted a stay of the restraining 
order till 2 November, 1921, so as to give the defendant an oppor- 
tunity to make such changes as may be necessary to protect the 
plaintiff. 

B. Capps, Tillett & Guthrie, and A. I,. Quickel for p1ainti.V. 
Mason & Mason, 8. J .  L ) u ~ h a m ,  and Mangum & Denny for de- 

fendant. 

CLARK, C.J. The defendant seeks to assert the rights of a dorn- 
inant tenant to flow the surface water and debris from its premises 
across the plaintiff's land. The evidence is unclontradicted that the 
water that  falls on defendant's land would, if not diverted by the 
defendant, naturally flow in another direction (with a slight excep- 
tion), and that  the water used to flush defendant's sewerage system 
is diverted from its natural flow. Upon these facts, aside from all 
question of pollution creating a nuisance, the defendant is a tres- 
passer and plaintiff would be entitled to an injunction. The settled 
law is that  while the dominant proprietor can accelerate the flow he 
cannot divert the water from his premises to 1,hat of another upon 
which i t  would not naturally flow. Robcrts 1 ' .  Baldwin, 151 N.C. 407, 
and cases there cited. The defendant is a p r i ~ ~ a t e  corporation, and 
does not possess the right of eminent domain by which he might ac- 
quire such right in a proper case upon assessment of damages. Jen- 
X.zns v. R. R., 110 X.C. 438, and citations in 2 Anno Ed. 

Upon the affidavits of the plaintiff and admissions of the de- 
fendant the restraining order was properly continued to the hearing. 
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The defendant seems to rely largely upon the fact tha t  i t  has con- 
structed a septic tank in accordance with plans furnished by the 
State Board of Health. C.S. 7129 to 7144, which gives the State 
Board of Health authority to require se~verage or sanitary privies. 
We do not think, however, tha t  this will exonerate the defendant 
from injunction, or liability in damages to the plaintiff who had no 
day in court or hearing as to the sufficiency of the septlc tank either 
as pre5cribed or as built. Besides, the Board of Health had no au- 
thority to pass upon this matter as against the plaintiff. To  allow 
such a defense to protect the dcfendant against tllr nuisance which 
i t  has created would be to permit the defendant, a private corpora- 
tion, to take the property of the plaintiff without his consent, ancl 
even nithout opportunity to be heard. Dc~mrl l  v. Greensboro, 164 
N.C. 330. 

There are cases in which the C o w t  has denied a rctrtraining order 
and injunction. But  that line of cases has bcen reviewed by Justice 
Hoke in Cherry v. Wzlliarns, 147 N.C. 452, where he observcs that  
the cases which had denied the restraining order on thc 
ground that  the injury was only apprehended, or contm- (492) 
gent, obtained pneral ly  where the injury was threatened 
by reason of some industrial enterpriqe which gave promiqe of bene- 
fits to the conimunity, affecting rather the comfort ancl convenienci. 
than the hcalth of adjacent proprietors and giving indication that  
adequate redres~  might, in most instnnrcq, be affordctl by an award 
of cl:~il~ngcs, a. in Szn~pson v. , l u s t ~ r ~ .  43 N.C. 115; H t l n f t  zl. J I y ~ r s ,  
71 N.C. 271; Hzckory u.  12. R., 143 N.C. 451, saying: "But qo far as 
we have examined, whenever this principle $as been apparently np- 
plied with us in cases which threatened scrious injury to health and 
injunctive relief mas denied to claimant, i t  will be found eithcr that  
there was some defect in the proof offered by plaintiff, or such proof 
was successfully controverted by defendant, or there were other con- 
ditions present which required the application of some ot'ler prin- 
ciple than that  which the defendant here invokes for his protec- 
tion." Tha t  case is cited and approved in Berger v. Smith,  160 K.C. 
205. But in this case: 

1. The plaintiff has diverted the flow of the water which he has 
used in operating his sewerage plant in a direction in which i t  does 
not naturally flow, and hence the plaintiff was entitled to his in- 
junction, irrespective of the allegations of nuiqance. 

2. Upon the affidavits and admisrions, the defendant is corn- 
initting a scrious nuisance upon the plaintiff's land, and is jeopar- 
dizing the hcalth of the coinniunitv by the jniurv to the ~pr ing ,  nild 
otherwise, and to the cattle used in thc plaintiff's dairy. 

3. The septic tank may or mag not have been conrt ruct~d ac- 
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cording to the regulations of the State Board of Health, and the de- 
fendant admits that  i t  has not always operated efficiently. 

4. While defendant alleges that  i t  has offered to purchase that  
part  of the  plaintiff's land affected by the nuisance, this would 
amount to a practical grant or license to the defendant to perpet- 
ually maintain this nuisance alongside of the plaintiff's remaining 
land. This the defendant cannot compel the plaintiff to accept. The 
defendant has no power of eminent domain, and to allow such de- 
fense would enable powerful individuals or corjorations to force out 
undesired neighbors, by maintaining a nuisance, and would enable 
them to  repeat the Biblical instances of Naboth's vineyard (1  Kings, 
ch. 21),  and Nathan's ewe lamb (2 Sam., ch. 12).  

The defendant contends strenuously that a permanent injunction 
would work an  inconvenience to i t  in the operalion of ~ t s  mill. It has 
been operated for many years without being a nuisance to the plain- 
tiff, and has only become such since February last, when i t  installed 
its new and unsatisfactory sewerage plant, and in any event i t  has 

no right t o  force the plaintiff to abandon the use of his own 
(493) land for pasture for his dairy cattle and to abandon the use 

of his spring in order that the defendant may experiment 
with a disposal of sewage in a manner that is a nuisance to the 
plaintiff, however satisfactory or convenient such inethod may be 
to the defendant. 

I n  Lumber Co. v. Cedar TYorks, 158 N.C. 164, Brown, J., says: 
((It would be a most extraordinary destruction of the rights of prop- 
erty if a private corporation, possessing no right of eminent domain, 
could seize the lands of another, to which it has no semblance of title, 
and appropriate them to its own use simply because it was able to 
respond in damages. This contention of the defendant's is, in our 
opinion, without support in reason or authority." and he quotes (a t  
p. 169) from Connor, J., in Cozard v. Hnrtlzw?d Co., 139 N.C. 284, 
as follows: "While, as found by his Honor, it is reasonable and even 
necessary to the successful operation of defendant's enterprise that  
they carry their timber over the plaintiff's land to reach the markets, 
and while there may be no injustice to him in permitting them to 
do so, and while his opposition may be either sentimental or selfish, 
yet the courts may not violate or weaken a fundamental principle 
upon the strict observance and enforcement of which the securit,y of 
all private property, so necessary to the safety of the citizen, is de- 
pendent. The guarantees upon which the security of private prop- 
erty is dependent are closely allied, and always associated with 
those securing life and liberty. Khere  one is invaded, the ~ecur i ty  
of the other is weakened." 
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The defendant must attain its endc;, advance its intereste, or serve 
its convenience, by some method, whether in improving its sewerage 
system or otherwise, which shall be in accordance with the age-old 
maxim that  a man must use his own property in such a way as not 
to injure the rights of others - "sic zltere t ~ i o ,  tit al iesum non laedas." 

The judgment continuing the restraining order is 
Affirmed. 

Cited: Finger v. Spinninp Co., 190 N.C. 77; Cook v. Mebant>,  
191 K.C. 4 ;  Lineberger v. C o t f o n  ?f i l ls ,  196 N.C. 507; 11-awe v. 
Fertilizer Co., 200 N.C. 706; Little v. Furn i twe  Co., 200 K.C. 732; 
Lightner v. Raleigh, 206 N.C. 503. 

(Filed 23 Norember, 1921. ) 

1. Kills-Restraint on Alienation-Public Policy-l'oid Clanses. 
h tlrrise of land to testator's danahter and her lmsb:~nd for  life. then 

to their (laughter, who t:ikes a defensible fee upon contingency tha t  shc 
die l t~nring l~eirs.  with lrorision thxt tlie dtkrisees ?hall not sell or conrey 
the  "snid land or any p i r t  thrrcof to any indiridnal 0 1 ,  incc~r~cra ted  con1- 
11any." and for a dirieion mnong the testator's cliildren shonld the  dangll- 
ter rlic ~ r i t hon t  learing heirs, is void a s  an attempted restraint on alien- 
ation and in contrarention of public policy. 

'rhr entire  ill should be cotistrned to give effcct to the  testator's ill- 
tell;. rrc~onc8iling clnnses nljl~:irentlg repugnant, mid efl'ectunting wlir~ne~el.  
pcwible ercry clause and ~ r o r d .  

3. Sam~"0r"-Words and Phrases. 
Where the disjunctire nwaning of the word "or." wed  in a  ill, is con- 

trary to the teitator's intent nnder a ])roper con,truction of the in<tru- 
ment, i t  will h~ vonstr~wd as "and" when such n l ~ l m r s  to ha re  been the 
testator'. intention: and nlierr  there is n continqent Iimiration of an  
r.tate o ~ e r  -1ionlil Ilie bmeficinrj "die nit lwnt heirs or intc~\t : l tr" this 
co~i.truction of the nard "or" nil1 apply ~ h r n  tlir te-tator rridently in- 
tended the limitation over to take effect u l~on  tlie happening of both 
~ ~ e n t . .  and not one of them. 

4. Wills-Restraint on Alienation-Next of Kin-Explanatory Clauses. 
A (1e.i.~ of lnndq for life nnd then in remainder, and upon the contin- 

4(w.y t11:1t t11~ land.; be di\iiled betwren the te~tator'c; children. si~ould 
the reniainderninn die without heirs and inteftnte. and after attrmpting 
to impose a restraint upon alienation the testator a~l i l s  "but the same 
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shall descend to her next of kin," these words  rill be interpreted as in- 
dicating the testator's reason for the attempted restraint, and not so luucll 
as directing the course of descent. 

5. Wills-Estates-Tenants f o r  Life-Lirnitations~-Conti~~ge~~eies-Heirs 
-Rernainderinen. 

A devise of land to the testator's daughter and her husband for life, 
reuainder to their daughter, "and if either or !1oth of them should die 
intestate without heirs," then to be equally di~ided between all of the 
testator's children: IJcld, the meaning of the wor 1s "either or both" could 
not reasonably apply to the life tenants, whose interest would in either 
event terminate a t  their death, vesting the remainder in their child spe- 
cifically mentioned in the will. 

6. \rills-Estates-Liillitrrtio~ls - Contingencies -- Defeasible F e e  - F e e  
Simple. 

An estate for life to testator's daughter and her husbnnd, with re- 
mainder to their daughter, but in the event either or both should die with- 
out heirs or intestate, then it  shall be equally divided among all of the 
testator's children, share and share alike: Held, the word "heirs" should 
be construed as "children," and the grandchild of the testator took a re. 
nlainder in fee, defeasible in the event of her dying intestate and without 
children, and not an absolute fee-simple estate. 

APPEAL from a judgment of Horton, J., a t  the October 
(494) Term, 1921, of BEAUFORT. 

Submission of controversy without action. 
The statement of the agreed facts is as follows: 
''1. T h a t  J. T. Pilley was duly appointed as coinmissioner in a 

special proceeding in the Superior Court of Beaufort County, entitled, 
(J. T. Pilley and wife, ICIattie E. Pilley, and Kathleen Lamm, by 

next friend, J. T. Pilley and Sidney Lamm, her husband, 
(495) ex parte,' and as such commissioner, duly authorized and 

empowered to convey to J. B. S u l l i ~ a n  the tract of land 
known as the  A. S. Pilley land, containing 103 acres, more or less. 
The  said proceeding being regular and sufficient to authorize con- 
veyance of said land. 

"2. T h a t  the said land was devised by Alfred S. Pilley by his 
will, dated August, 1913, and recorded in B e a ~ f o r t  County, in Book 
of Wills No. 4, a t  page 36, the material parts of which said will are 
as follows: 

" 'Third item. I give and devise to my daughter, Harriet Chaun- 
cey, twenty-five acres of land to hc divided cff from the west (2nd 
of my home tract. 

( ' (Fourth.  I give and devise unto my son, John T. Pilley, and 
his wife, Mattie E .  Pilley, a life estate in all my lands and tene- 
ments, with such privileges as may be necessary for their conven- 
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ience and comfort during their natural lives, except the twenty-five 
acres above devised to my daughter, Harriet Chauncey. 

" 'Fifth. I give and devise to my granddaughter, Katllleen Pilley, 
the above mentioned land whereon I live after the death of her 
father and mother, John T ,  and IIa t t ie  E.  2illey. all except the 25 
acres above devised to my daughter Harriet. 

" 'It is my will and desire, and it is hereby stipulated that the 
devisees of my land herein named shall not sell or convey the said 
land, or any part  thereof, to any individual or jncorporative com- 
pany, but the same shall descend by inheritance to iheir next, of kin, 
and if either or both should die without heirs or intestate, then i t  
shall be equally divided among all my children's heirs, share and 
share alike.' 

"3. It is agreed that said John T. Pilley and wife. l l a t t i e  E. 
Pilley, are now living, and Kathleen Pilley has married one S i d n ~ y  
Lamm and now has one living child. 

"4. That  the special proceeding aut!lorizmg sale oi said land 
required and directed that  the proceeds therefrom should be invested 
in land in Greenville, N. C., the title of ~ i h i c h  should be held under 
the same terms and conditions as get out in said will; that  the 
agreed consideration to be paid for the conveyance of said land by 
J. B. Sullivan was $1,000. 

"5. T h a t  in the event that the court shall be of the opinion that 
the said John T. Pilley and wife, Mattie E. Pillc-y, and the sairl 
Kathleen (Pilley) Lamin took a fee-simple estate under the pro- 
visions of said will, then the plaintiff is entitled to recowr of the 
defendant the agreed consideration of tbe said conveyance of $1,000 
upon the delivery to the defendant of the deed making the convey- 
ance of said land; but that if under the paid will the edate  of said 
parties is less than fee simple, i t  be subject to be il,efeatcd by con- 
ditions therein stated, then the plaintiff shall not recover allything: 
that  cost shall be taxed against the losing party." 

His Honor rendered judgment directing the plaintiff to 
deliver and the defendants to accept a deed to the land de- (4QG) 
scribed. The defendant escrptcd, and appealed. 

Harry McMullan for plninti,ff. 
A. W .  Bailey for defendant.  

ADAMS, J. The contention of t,he parties presents for determi- 
nation the quantity of the estate embraced in items four and five 
of the last will and testament of Alfred S. Pilley. The c!auge which 
purports to ingraft upon the devise an unlimited restraint on alien- 
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ation is not only repugnant to the estate d!Tisfd, but i~ in contra- 
vention of public policy, and therefore void. l d i w e r  v. TT7addel/, 
119 N.C. 370; W o o l  v. Pleetwood, 136 K.C. 461; Christmos v. Win- 
ston,  152 X.C. 48; Lee  v. Oate,c, 171 N.C. 717. 

Lord Coke is credited with the observation that "Wills and the 
construction of them do more perplex a inan than m y  other learn- 
ing; and to make a certain construction of t h c n ~ ,  this excedit jzwis- 
prudentzim nrtem." Nevertheless, the courts have established canons 
of construction, which are designed as guides to the discovery of the 
testator's intent, for the primary purpose in construing a will is to 
ascertain and give effect to the intention of the maker. Accordingly, 
the entire will should be considered; clauses apparently repugnant 
should be reconciled; and effect given whrrewr possible to every 
clause and to every word. One of the arbitrary canons of construc- 
tion sometimes requires tha t  the word "or" be construed as mean- 
ing '(and." 28 R.C.L. 204 e t  seq.; Sntterwaitt? v. Wilk inson ,  173 
N.C. 38; Ham v. Ham, 168 N.C. 487. In Dickerson 1). Jordan,  5 N.C. 
380, the testator devised certain land to his p-andson in fee, with 
the limitation tha t  if he died before he arrived a t  lawful age or with- 
out leaving issue, the land should go to his other grandson in fee. 
Judge Taylor said: "According to a literal con::truction of the will, 
the occurrence of either event would vest the estate in John Spier; 
but i t  is evident tha t  such was not the testators intention, and this 
intention ought always to be effectuated when it does not contra- 
vene the rules of law. H e  could not have intended tha t  the issue of 
William Spier Stewart should be deprived of the estate, if their 
father died under age; for that  would operate to take all from those 
who appear to have been the principal objects of his bounty; yet 
such would be the effect of a literal interpretation of his will. His 
intention seems to have been tha t  the fee should remain abqolute in 
William S. Stewart on the happening of either event, either his leav- 
ing issue or attaining to lawful age; or, in other words, tha t  both 
contingencies, to wit, his dying under age, and without leaving issue, 

should happen before the estate vested in John Spier. To 
(497) give effect to this intention, it is necesary to construe the 

disjunctive or copulatively; and there (ire various clear and 
direct authorities which place the power of the Court to do this be- 
yond all doubt." H a m  v. H a m ,  supra, and cases cited. An applica- 
tion of this principle requires tha t  the word "or" be read "and," in 
the expression "without heirs or intestate." 

The testator evidently did not intend that the limitation over 
should take effect in case Kathleen, although leaving heirs, should 
die intestate. It is equally manifest that the words "heirs" in the 
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expression referred to should be construed as meaning children. 
Franclcs v. W h i t a k e r s ,  116 K.C. ,518; V n y  v. Lewzs. 132 N.C. 115. 
The clause "but the same shall descend to their next of kin" should 
be interpreted not so much as directing the course of desccnt as in- 
dicating the testator's reason for the attempted restraint on alien- 
ation. The words "either or both," in the clause "if either or both 
should die without heirs or intestate," cannot be construed as apply- 
ing to John T. Pilley and hlatt ie E. Pilley for the reason that  they 
are only tenants for life, and upon the termination of their life estate, 
whether they die testate or intestate, the remainder will vest in the 
granddaughter, Kathleen Pilley. In this connection it will be notell 
that  the limitation over is to "all my children's heirs, share and 
share alike." In point of legal interpretation the substance of the 
devise in items four and five is this: "I give and devise unto my 
son, John T. Pilley, and his wife, Rlattie E. Pilley, an estate in all 
my lands and tenements, with such privileges as may be necessary 
for their convenience and comfort, during their natural lives, es- 
cept the twenty-five acres devised to nly daughter, H a r r i ~ t  Chaun- 
cey; and after their death I give and device said land to my grand- 
daughter, Kathleen Pilley, and if she should die intestate ar,d with- 
out children, then said land shall bc divided among all my children's 
heirs, share and share alike." The teqtator gave to John Pilley ant1 
his wife a life estate with remainder in fee to Kat!lleen Pilley, dc- 
feasible in the event of her dying intestate and without children. 
The plaintiff, therefore, cannot convey an absolute fee to the defend- 
ant. 

For the reasons given the judgment is 
Reversed. 

Ci ted:  Snow v. B o y k t o n ,  185 N.C. 326; I n  re Ii'olfe, 185 N.C. 
565; Christopher v. TT'ilson. 188 N.C. 760; TT7estfrldt v. Reynolds ,  
191 N.C. 805; V a n  W i n k l e  v. V i s s z n n a r g  C'nion. 192 K.C. 134: 
Rober t s  v. Sazinders, 192 N.C. 19'3; Mangzrnz v. Tritst Co. ,  195 N.C. 
471; W a s h b u r n  v. Biggerstnff,  195 N.C. 623; TBest v. X u r p h y  197 
N.C. 490; H e y e r  v. Bullztck, 210 N.C. 326; I i a m p t o n  v. TT7esf, 212 
N.C. 318; Richardson 21. C h e e k ,  212 N.C. 512; 'U7illiams v. JlcPher-  
son, 216 K.C. 566; Jones v. T17aldrop. 217 K.C. 188. 
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(Filed 23 Sovember, 1921.) 

1. Courts-Jnrisdictio11-C011tr~cts-\Vaiver. 
&\ stipulation in a c o n t ~ : ~ c t  that requires future 8ction tllereoll if n n r  

disngrremeilt should arise,  nus st be bronght in ;I ce~ tn in  comlty nlierein 
one uf tllc~ lxwties resides, concerns the renletly created mld requlateti bp 
In\\. C.9 .  463 rt scq., the place of reline bein:: nit111n the ilihcretion of the  
T.cci-lat~~rc : and the 1)rincil)les: upon n 11i:h a tleferitlnnt is dermcil to h n n  
v ;~ i r e t l  liiv right, after  action com~nnlcrd.  hp not  clrmnnding in writing in 
;~ l ) t  t me a removal of the ('awe to its  pro;^ venlkx, has no a1)l)licntion. 

2, Courts - Jurisdiction - Vmne  - Contracts - Sratutes - Removal of 
Causes-Transfer o f  Causes.  

Tllrre is a difference br.t\vecn the renne of an  nc tion, the  plnw of trial. 
m t l  the jnrisdiction of tllr court over the subject-1ll:lttcl' of the nction, allti 
the l~iu'tiw to n contri~c~t ni;~y not, in :~tlrnnce of any ~ l i s a r r ~ r ~ n c w t  nrisillg 
thcrcnntlcr, tlesignnte ;L jnrisdic+iun escliisive of others. and confine the 
trial tliewto in op~~osit ion to  tlie will of the Txgiu!atnre expressed h ~ .  the 
statutes on the subject. C.S. 163 ct scq.: n1it1 a niotion to remove a ennse 
l~rought in the proper jurisdiction on the ground tha t  the contract ot1le1.- 
\rise sl~ecified it. will be denied. 

APPEAL from a judgment of Roy, J., a t  .June Term, 1921, oi 
R ~ c ~ a f o s ~ ,  on defendant's motion io remove Ihe cause to ~ I E C K -  
LEKBURG. 

The plaintiff is a resident of Richmond County, and the defend- 
ant  n corporation engaged in busincss in Alecldenburg. The plain- 
tiff and tlie defendant, on 26 ,January, 1920, ertered into a written 
contract, by the terms of which the plaintiff, called the dealer. wac 
to sell Hupmobiles for the defendant, called the dktributor. The 
plaintiff deposited with the tlefendmt $250, which was to be re- 
turned upon plaintiff's giving up the agency. The contract waq ter- 
minated 1 January, 1921, and the plaintiff d ~ n ~ a n d ~ d  the return oE 
his money. In  February, 1920. the plaintiff went to Chicago to ae- 
sist the defendant in shipping cars, and remained there until the 
first day of -4pril. The plaintiff alleged that thc reaqonable value of 
his services was $343. He  brought suit to recover these two sums 
from the defendant. TT7hen the cause came on for hearing, the de- 
fendant made a motion for the removal of the cause to -1Iecklen- 
burg. The motion was denied, and the defendant excepted and ap- 
pealed. 

The basis of the defendant's motion is the following stipulation 
in the contract: "In case of any disagreement between the distribu- 
tor and the dealer, any action that may be taken against the dis- 
tributor shall be brought in the city of Charlotte." 
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Fred IB. Bynzrm for plainti.?. 
C. H. Gover far defendant .  

ADAMS, J. The single question is whether this agreciuent is en- 
forceable a t  the election of one par ty  against tlie will of the other. 
The argunient of the defendant's counsel rests upon the contention 
t h a t  venue, unlike jurisdiction, is in the nature of n personal privi- 
lege, n-liich may  be waived by the parties, and tha t  an  sntececient 
agreenicnt designating the place of trial is no more obnoxious to the 
provisions o i  tlie statute than is a vaiver  of the lwoper vrnue result- 
ing from failure to object before ilie tinie of answering t q ~ i r m .  The 
counsel insists tha t  tliis proposition is particu!:irly sound where the  
agreement, as in tliis case, clesignates :is the place of trial a county 
in which one of tlie parties resides. 

A t  the  outset we may say t h a t  the  gcncral policy of the courts 
is to disregard contractual provisions to tlie cffect t ha t  an  action 
shall be brought either in a designated co11rt or in a tlcsignated 
county to the csclusion of anotlicr court or :~notlicr county in whirli 
the  act,ion, by virtue of a statute, in ig l~t  properly 1 1 ~  maintained. 
Several reasons niny be assigned in support of this policy. I n  the 
first place, stipulations of thip kind concwn the ~cn iedy ,  nnd the 
remedy is c r ~ u t , ~ d  and regulatctl by law. T h p  regulation of vcnue is 
a matter  within the  discretion of the  Ilcgialature. At common law the 
place of trial was dcterimined not so much by the residence of the 
parties as by the nature of the a h o n ,  hut tlle conimon-lnsv regu- 
lation has been modified by  ~ t a t u t c .  Accordingly, the counties in 
which actions of the various classes m a y  be brought are distinctly 
defincd. C.S. 463 e t  sey. T o  pcrniit pa r t~eb  to a contract to cnforcc :i 

stipulation which purports definitely to f i ~  t!~e forum !or,$ hcforcx 
there is a cauqe of action would bc. to nl~ll ify t h ~  law :in[l to .ub- 
stitute the  will of tlie parties in i ts  stcncl. I t  iq t r u ~  t!lnt an  n c t ~ o n  
may  be tried in a county not cle~ignatcd 11y the statutc unlcs3 the 
defendant, before the time of answering expires, demands in writing 
tha t  tlie trial be conducted in the propcr county. hut tile failure of 
tlie defendant to object, a f ter  the  summons has been served and the 
complaint filed, bears faint  rc*en~blance to an agrcenicnt made, i t  
m a y  be, months or years before, and induced, perhaps, by necessity. 
"Any citizen may ,  no doubt. waive the r i p h t ~  to r l i ich lie may  he 
entitled. H e  cannot, lzowcver, bind himself in ~ t l v a n c e  by an  agree- 
ment n-hich m a y  be specifically enforced, thus to forfeit his rights 
a t  all times and on all occahions, whenever the case m a y  be prr -  
sented." Paper Po. v. Pupcr Co., 223 hIaw.  8. 

There is another objection. Certainly there is a difference be- 
tween venue and jurisdiction. If venue significe the place of trial 
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and jurisdiction the power, right, or a ~ t h o r i t y  of the court 
(500) to hear and determine a cause, i t  is somcmrhat difficult to  

understand why the practical effect cf the agreement in 
question, if enforced, would not be to deprive the Superior Court of 
Richmond of its jurisdiction -not its jurisrtict~on of other actions 
of similar character, but its jurisdiction of this particular action, its 
jurisdiction of a cause which i t  has the legal right to determine. 
The purpose of this agreement is to limit jurisdiction of the action 
to the courts of Rlecklenburg County. Rut  if jurisdiction can be 
limited to one county, i t  may be limited to any other county. Par- 
ties cannot, by contract made in advance, ous. the jurifdiction of 
the courts. 

We refer to some of the decisions. A leading case on the subject 
under discussion is Xute v. I n s .  Co., 6 Gray 174. Suit had been 
brought to recover on a policy of insurance, in which it was stipu- 
lated tha t  the assured might, within four months after the deter- 
mination of the loss, institute his action "at a proper court in the 
county of Essex," where the defendant conduct~d his businc~s. The 
assured, within the four months prescribed, brought suit in the 
county of Suffolk, and the court of common pleas held that the ac- 
tion could not be maintained. In  granting a nev; trizl, Chief Justice 
Shaw said: "In cases recently determined, it has been held that ti 

stipulation in a policy of insurance, or in a by-law condiluting in 
legal effect a part  of such policy, by way of condition to their lia- 
bility, tha t  no recovery shall be had unless a suit is commenced within 
a certain time limited, was a valid condition, and that, unless com- 
plied with, the plaintiffs were not entitled to revover. Pray zt. Hart- 
ford Fire Ins. Co., 1 Rlatchf. C. C. 280; TVilson v. &tna Ins. Co., 27 
Verm. 99. In  this case it is strenuously insisted tha t  a stipulation 
tha t  an action shall be brought in a particulw county, where by 
law i t  may be brought, is strictly analogouq, rmd ought to 11e en- 
forced as a condition precedent by a court which, without such stip- 
ulation and condition, woidd clearly have jurisdiction of the sub- 
ject-matter and of the parties. . . . Upon the particular question 
here presented, the Court are of opinion that there iq an obvious 
distinction between a stipulation by contract as to the time when a 
right of action shall accrue and when i t  *hall cease, on the one hand, 
and as to the forum before which and the procecdings by which an 
action shall be commenced and prowcuted. The one is a condition 
annexed to the acquisition and continuance of a legal right, and 
depends on contract and the acts of the parties: the othcr is a d ip -  
ulation concerning the remedy, which is creatod and regulated by 
law. Perhaps i t  wouId not be easy or practicable to draw a line of 
distinction precise and accurate enough to govern all these classes 
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of cases, because the  cases run so nearly into each other;  but  we 
think the general distinction is olviou:. 

The time within which money dial1 be paid, land con- 
veyed, a debt released, and tlie like. are all matters of con- (5011 
tract ,  and depend on the will and act  of the partle.; but  
i n  case of breach the  tribunal before which a remedy i b  to be sought, 
t he  means and processes by wl~ich i t  is to be conducted, affcct tlie 
remedy, and are created and r ~ g u l a t e d  by law. The ct~pulation that  
a contracting par ty  shall not  be liable to pay money or perform any 
other collateral act  before a certain time 1s a regulation of the right 
too familiar to require illustration; a stipulation tha t  his obligation 
shall ccase if payment or other perfornlance is not deniantiecl before 
a certaln t m e  seems equally w matter affectmg the right 12 stipu- 
lation t h a t  a n  action shall not be brought aftel  a certnln dav  or the 
liappenlng of a certain event, although in woldi: it m:;y seem to be 
a contract respecting the remedy, yet it is so in  wold^ only;  in legal 
effect i t  is a stir~ulation tha t  a right shall cease and determine if n o t  - 
pursued in a particular way, within a limited t i n ~ e ,  and then i t  is a 
fit subject for contract, affecting the right creater! by it.  

But  the remedy does not depend on contract, hut  tlpon l ~ w ,  gm- 
erally the Zen: fori, regarcllcss of the ler  locl contr~cttrs ,  which regu- 
lates the construction and legal effect of the contract. Hal l  v. Ins. 
Co., 6 Gray 185; dmesbury v. Ins. Po., ib., 596. I n  J f a t t  7:. Aid do- 
sociatiolz, 81  Iowa 135, where action was brought in anotlier county 
of the  same state in which the county q ~ e c l f i d  ivab Qituated, the 
Cour t  held t h a t  "a condition in the  contract limiting the venue or 
place where the  action shall be brought is invalid." 

We have said t h a t  the agreement, if enforced, n.ouIc1 empover 
the  defendant, contrary to tlie will of the T2egislature, to c h o o ~ e  the 
courts in which i ts  case should be tried, and thereby deprive of juris- 
diction one of the  courts authorized to hear the c a u v .  The  over- 
whelming weight of authority is against the ~ x e r c i v  of w c h  right. 
Paper  Po. v. Paper  Co., supra; Life Asso. v. Tl'oolc~ JIzlls, 27 C.C A. 
212; B a r f k t t  v. Ins. Co., 46 Ale. 500; Shippit~g Co. v. Leh~nunn,  5 
L.R.A. 464. I n  Rea's Appeal, 13  Vr.N.C. (Pa . )  546, it was held that  
a clause in a trust  agreement r&ricting the jurisdiction to t hc  court 
of a certain county was entirely without effect, t ha t  juriqdiction was 
not thereby conferred upon the court of the county nunled and tha t  
the  jurisdiction of courtc: designated by law was not thereby o u ~ t c d .  
We  are not inadvertent to tlie fact t ha t  there are c a w  apparently 
maintaining the  contrary doctrine. Some of them are cited in the 
brief of the  defendant's counscl; but upon examination i t  will be 
seen t h a t  the  apparent lack of uniformity may generally he found 
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in the difference between provisions that are :.tntutory and those 
tha t  are contractual. For the reasons given, w e  hold that  there is 
no error in the ruling of his Honor. The judgment is therefore 

Affirmed. 

(Filed 23 Xoreinber, 1021.) 

1. Corporations-I)issolution-Co~ltinu, for Cerlain Purposes-Deeds 
aud Conve~ances-Statutes. 

The cntidcatc. of clissnlution of a corporation of tlie Secretnry .bf State 
cwntinnrs t l i ~  corliori~tion for T ~ I ~ C C  yenrs. uiilkilig the (1irt'ctol.r trustees 
nnless otliernise or.tlert.11 113- the court, with full l ~ o ~ r r ,  aiilonc t,:l~ew spe- 
c;fietl. to settlv its :tffaire, close its business, ctc.. I?.S. 1103, : ~ l i ~ l  rhe pro- 
risions of tlie following z'cction. 1104, tliat tlie directors as  trustees ~iiily 
sell and conreg tlie corl)oi~ate l)rol]erlg, does not e s c l ~ ~ t l e  tile itlcn tha t  
they ma>- do so in tlir name of the cor1)oration ill 1v1101n tlie origin:~l 1eg:ll 
title was originally rested. 

2. Same-Probate. 
Where the certificate of the prohnte of a deed froin n corlmration. clis- 

s n l ~ e d  upon certificate of tlie Secretary of State. ~nntlc within the tiuie 
allo\red by C.S. 1193, recites aq a fact judicially fonnd tha t  the deed n a s  
nintle in the na~ i i c  of the corpi~mtion bg the ortler of the directors, tlie 
truster'*, nntler tlie stntnte, o1)jection tliat i t  \ ras not ewtu led  in tlie 
nietlintl required hy C.S. 1194, iu untcnahle; and the signatnrt. of the nqcnt 
i11 charge, if niade nllm the mistake that  he n-a,\ in law the n-siqacr of 
tlie mortgage, is only surplusage, and harmless. 

3. Appeal and Error-01)inions-Star~e DecisisJustices'  Conrts-budg- 
meuts-Superior Courts-Docketing-Rules of Property. 

The doctrine of afccrc dcrinis is established bg t ~ e  Court UntIer an  an-  
cient nntl n~ibrol;en line of decisions, and v h e n  inrolring the title to lands. 
sho~~ l r l  be regartled ant1 upheld hy the courts, tlini.gli this rnlc is not in- 
flexibly hiniiing upon their judgin~nt  in n r o i d i q  p ~ l p a h k  error : Held ,  in 
this caw,  the Com't r i l l  not (1i~tui.b :he  rer re dent estahlislierl tha t  xn es- 
ecution may nnt validly issue against lsncls when docketed in the Snperior 
Court more than a year after its r~ntl i t ion in tlir (cnnrts of the juqticr of 
the peace. The doctrine of s tnm  r lcch3  and its requirires, and of fint 
jlcntitia m a t  cocl~tnz, dixnssed by WALICER, J. 

4. Deeds and Co1~veyances-31ortgages-.T1~dg11~ent!ixectio Sales - 
Title. 

The owner of land cnnreyrd to A, tnkinr inmediately a n1ort:age to 
secure the pnrchase price, and thereafter the b n d  was sold in execution 
of a judgment against 9., under which the defendant claims title by deed 
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- ~ P P E I L  by clefmilant from Elm/, J ,  :lt tlie l l a y  Tenn. 
1921, of MOORC. (503) 

Tliic is an actlon to settle the title to land dekcribed in 
the pleadings, the plaintiff and defendant each claiming under the 
Piednlont Plantation Conlpany. as the orlgin of title. 

The Piednlont Plantation Co~ulmny con~eyed  the land to A. 
Legler, 20 April, 1912, arid on the wine day A. Legler, to secure the 
purchase money, inade a mortgage to it. Tllc ~nortgage was recorded 
4 June, 1912, and the deed thereafter on 27 August, 1912. 

On 28 May. 1913, the Pledniont Plantation Company and R. 
\I7. Punlpelly  who claimed in the deed to be tlw acsipnee of the 
mortgage), after sale under the powcr contained in the ~nortgngc. 
conveyed the land to the plaintifi hy deecl, which i i  copied in tlir 
record. 

To establish title in himself and disprove title in plaintiff, the 
defendant relied on the f o l l o ~ i n g  records and deeds introduced in 
evidence by  him: 

1. h judgment in favor of C. 8. Frv  and against ?Llesanckr 
Legler, rendered before a, juqtice of the peacc on 25 Sppteniber, 1909, 
and docketed in the Superior Court of Jloore County on 21 July, 
1911, on a transcript of said judgn~ent from the justice of the peace. 
The transcript itself was iksued by  the justice of the peace on the 
same date as the rendition of the juclgnlent, and was docketed in 
the Superior Court more than tvel:.e months from said date, but 
prior to the date of the original deed from Piedmont Plantation 
Con-~pany to Alexander L e g l ~ r ,  and sollie time before t l ~  mortgage 
from Legler to Piedlnont Plantation Company upon which plain- 
tiff relies to make out his title, mas recorded. 

2. Deed from D. 91. Blue, sheriff of Yoore County, to Georgc 
H .  Humber, dated 21 August, 1913, and recordcd 23 August, 1913, 
in Book of Deeds S o .  57, a t  page 244. This deed i i  set out in the 
record in full, from which it will appenr that it was made pursuant 
to  a sale of the land in controversy under an execution i>ciit d on the 
judgment of C. S. Fry against hlcxander 1,cgler aforesaid, a t  which 
sale George H. Huinher became the purchaser. 

3. The evidence of 11. 11. Stutts, sl-lown in the record, that Alex- 
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ander Legler was a nonresident of thc State during the year 1913, the  
date of the sale of the land by the sheriff of Moore County under 
the execution to George H. Humber. 

4. Several successive deeds, beginning with tha t  of George H. 
Humber and wife, conveying ultimately such title as Humber re- 
ceived under the sheriff's deed to the defendant. 

5. The record of the dissolution of Piedmont Plantation Com- 
pany, a corporation, as contained in the record hook of incorpora- 
tions No. 2, a t  page 32, in the office of the clerk of the Superior 
Court of Moore County. This record is fully set out in the case on 

appeal, from which i t  will appear that by voluntary pro- 
(504) ceedings as provided by law, Piedmont Plantation Conl- 

pany was dissolved as a corporation 1)y the Secretary of 
State on 5 July, 1912, prior to the execution of its deed to plsintifl, 
on which he relies for title, which is dated 28 Map,  1913. 

The following is Section 1194 of the Consolidated Statutes, re- 
lating to conveyances of property belonging to dissolved corpora- 
tions : 

"DIRECTORS TO BE TRUSTEES; POWERS . ~ N D  DUTIES. 

"On the dissolution in any manner of a corporation, unless other- 
wise directed by an order of the court, the directors are trustees 
thereof, with full power to settle the affairs, collect the outstanding 
debts, sell and convey the property, and, after paying its debts, di- 
vide any surplus money and other property among the stockholders. 
The trustees have power to meet and act under thc by-laws of the  
corporation and, under regulations to be made by a majority, t o  
prescribe the terms and conditions of the salc of such property, 
and they may sell all or any part  for cash, or partly on credit, or 
take mortgages or bonds for part  of the purchase price for all or any 
part  of the property. They have power to sue Cor and recover the  
said debts and property in the name of the cwporation, and a re  
suable in the same name for the  debts owing b j  it, and are jointly 
and severally responsible for such debts only to the amount of prop- 
erty of the corporation which comes into their posession as trus- 
tees." 

There was a verdict for the plaintiff, and from the judgment 
thereon the defendant appealed. 

H .  F.  Seawell for plainfi,?. 
U .  L. Spence for  d e f e n d a n t .  

WALKER, J., after stating the case: We will consider the ques- 
tions raised by this appeal in the order of their statement in the as- 
signments of error, briefs and argument before us. 
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1. The pIaintiff attacks the last deed on the ground that on 5 
July,  1912, the Secretary of State certified to the clerk of the Su- 
perior Court of Moore County that  the Piedmont Plantation Coin- 
pany on that date had filed its consent in writing to the dissolution 
of the corporation, executed by the requisite number of stockhold- 
ers, Raphael W. Pumpelly being the agent therein named and in 
charge thereof, and tha t  the corporation could not thereafter con- 
vey its property. This contention, as we think, is based upon a mis- 
conception of the statute. The corporation did not cease to exist a t  
the date of the filing of the certificate of dissolution, as contended 
by appellant, but continued three years from tha t  date as a body 
corporate, by express provision of C.S., sec. 1193, which is, 
tha t  all corporations whose charters expire, by their own (505) 
limitation, or are annulled by forfeiture, or otherwise, shall 
continue to be bodies corporate for three years after the time when 
they would have been dissolved, "for the purpose of prosecuting and 
defending actions by or against them, and of enabling them grad- 
ually to settle and close tJheir concerns, to dispose of their property, 
and to divide their assets," etc. Rut the defendant relies upon the 
provisions of the next section (1194), which is above set out, in our 
statement of the case. I t  appears therefrom that the "directors, a s  
trustees, may sell and convey the corporate property upon such 
terms as they may prescribe," but this does not exclude the idea 
that ,  in conveying the property, they may not do so in the name of 
the corporation in whom the legal title was originally vested. It may 
be conveyed in the name of the corporation by their order or direc- 
tion, or perhaps they may convey i t  in their own names as directors 
and trustees. It appears in this record, and in the certificate of pro- 
bate, as a fact  judicially found by the clerk of the Superior Court, 
that the deed was made in the name of the corporation by order of 
the directors who, under the statute, were the trustees. So tha t  the 
statute was fully complied with. 

By reason of his appointmrnt as agent in the dissolution pro- 
ceedings of the corporation, i t  is probable that R. W. Pumpelly con- 
cluded he was thereby made the assignee of the mortgage, and out 
of abundance of caution joined the corporation in the sale of the 
land and in the execution of the deed to the plaintiff. If he was not 
such assignee, his joining in the sale, and in secut ion of the deed, 
were harmless acts. 

2. The defendant, through his counsel, further contends that  on 
25 September, 1909, C. S. Frye recovered a judgment for $26.80 
against A. Legler, before a justice of the peace of Moore County, 
which was filed and docketed in the Superior Court on 21 July, 
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1911, more than a year after its rendition, and tha t  execution is- 
sued on i t  from the Superior Court, and tlie land in controvrr~y mas 
levied on as the property of -4. Leglcr, and sold and conveyed by 
the sheriff to G. H .  Huniber, from n-Iioln, by mesne conveyanceb. 
the defendant claims title. 

It is well to observe, in passing, that the ji~clgnlent roll, intro- 
duced in evidence by defendant, shows tha t  all of thc executions 
issued to the sheriff on t111a judgment were r e t ~ ~ r w c l  by him withoui, 
action, even donn to 6 M;iy, 191S, and the clerk was still ?.;suing 
executions thereon so late as 1 April, 1921. 

In  order to sustain the claim of t ~ t l e  by tlic clefendant under the 
sheriff's sale and deed, tlie appellant's counsel fr:mltly admitted that 
i t  is necessary for this Court to overrule ccvfra of it? mell-consid- 
ered decisions heretofore rendered anti to upset a doctrine which has 

existed and been recognized as a rule of property for well- 
(506) nigh half a century. Tl'zlliams v. Tt7zllinu~s, 85 K C .  383; 

TVoodard V. Paxion ,  101 S . C .  26; C O U F ~  v. TT'zthrozr', 114 
N.C. 558. No good reason has been :~dvancecl for cucli action on ou!. 
part. What  this Court would dccidc, if the queztion were res nol la ,  
or presented now on its legal merits, for the first time, ~t is futile to  
declare, as we are satisfied tha t  those cases should scand unmolested, 
after such repeated adjudications, a <  it is the inter& of tlle State 
that there should a t  qonie time and ~onlewl-here be an end of contro- 
versy. Sonic questionz n ~ a p  fairly and juitlv be 17onsidcrcd closed 
by the former decisions of this Court, and cspeci?!ly whcrc r~glits of 
property are involved, and evtn those of contracts, in sonic cases, 
in order that  it nlay I)(' linonn how to dcal c-afrly i r  our daily 
transactions. Wc should impart firnlncss ancd stableness to t!leni, so 
that what we have declared to be the law in t l ~ e  past may not be 
easily assailed and ovcrthro~vn in the future, thereby i m y i r i n g  
public confidence in the integrity, performance and rclinh;!ity of 
what we may decide to be tlie rule of reason, and of conduct which 
is sanctioned by tlie law. Thiz is essential that our j u d g ~ ~ i ~ ~ t q  may 
acquire pernianency and become truqtworthy, and n w e r  S L L ~ J C C ~  lo 
change, unless after maturer consideration we may be ron7,inced 
tha t  there is palpable error. and that it i* bcttcr to retrace our ~ t c ~ p  
and change our former decisions becal~se of the greater bencfit to be 
derived therefrom. But such instances arc very lare,  and if  1 )v~ih lp  
should be reduced to the minimum, as change in our opinioni: is f a r  
more ap t  to result in harm than in any indiy~ensnhle benefit. Xtnre 
decisis e t  non  quieta m o v e w ,  thc Latin phrace, which nleans to qtar.d 
by decided cascs and uphold pi*ecedents by maintaining former ad- 
judications rather than unsettle those things which have been estab- 
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lished, is one of the ancient maxims, which has improved by its age, 
and is wort.hy of the greatest reverence, and the fullest acceptation. 
It was said many years ago tha t  a point which has often been ad- 
judged should be pennit,ted to rest in peace. Spicer v. Spicer, Cro. 
Jac. 527 (79 Eng. Reprint 461) ; 1 Kent's Coin. 477. The rule es-  
presses the principle, in tangible form, upon which rests the authority 
and binding force of judicial decisions as precedents in subsequent 
litigations. When more mildly expressed, the rule means, in general, 
tha t  when a point has been once settled by judicial decision i t  forms 
a precedent for the guidance of the courts in similar cases. The 
Madrid, 40 Fed. Rep. 677, 679. But  i t  has been said that where grave 
and palpable error, widely afi'ecting the administration of justice, 
must eit,her be solemnly sanctioned or repudiated, the maxim Fiat  
justitia ruat coelunz should apply, and not the rule of stare decisis. 
Ellison v. Georgia, etc., R. Co., 87 Ga. 691. As a general r d e ,  where 
a principle of law has become settled by a series of decision>, it is 
binding on the courts and should be followed. But i t  !xis becn 
determined tha t  a single decision is not necessarily bind- (507) 
ing. Again the maxim stare decieia is not imperative; and 
an opinion is not authorit'y for what is not mentioned therein and 
what does not appear to have been suggested to the court froni 
which the opinion emanates. A decision in conflict with prior de- 
cisions, and not. supported by reason or authority, nil1 not; be ad- 
hered t,o where it is not probable that property rights will be seri- 
ously affected, and posit'ive authority of a decision is coextensive 
only with the facts upon which it is founded. 11 Cyc. 745, and notes; 
Gage v. Parker, 178 Ill. 455; Lawson v. Rnnk, 92 N.W. 729. I t  has 
been well and wisely said tha t  precedents are to be regarded as the 
great storehouse of experience; not always to be followed, but to be 
looked to as beacon lights in the progress of judicial investigation 
which, although a t  times t'hey be liable to conduct us to the pnths of 
error, yet may be in~portant aids in lighting our footsteps on thc 
way to truth. Leavitt v. Xowozc,  6 Ohio St. 71. 

After all has been repeated, that has been, or can be said pro or 
con upon this important question, we concur in the view taken by a 
court of the highest authority in another case, that whatevcr differ- 
ence of opinion may have existed in this Court originally in regard 
to these questions, or might now exist if they were open for rccon- 
sideration, i t  is sufficient to say tha t  they are concluded by the 
former adjudications. The argument upon both sides was exhausted 
in the earlier cases. It could subserre no useful purpose clgain to ex- 
amine the subject. Parker v. W .  L. Cotton, etc., Co., 2 Black 545 
(67 U.S. 545), 17 L. Ed. 333. 
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It all comes to this tha t  former precedents should not be re- 
versed except upon strong and imperious necessity. The Federal 
Supreme Court, and some courts in other jurisdictions, have held 
tha t  a decision is not an authority upon a question not considered 
by the court, though involved in a caqe decided. Durozlseau v. U .  S., 
6 Cranch 307 ( 3  L. Ed.  232) ; Buel v. !'an Sess ,  8 Whenton 312 ( 5  
L. Ed. 624) ; A-ew v. Oklahoma, 195 V.S. 252 (49 L. Ed. 182) ; U. S. 
v. Mire, 3 Cranch 159 ( 2  L. Ed. 3971 ; Cross v. Burke,  146 1J.S. 52 
(36 L. Ed. 8 9 6 ) ;  McCormick H .  Mach. Co. v. Aultnzan Co., 169 
US.  606 (42 L. Ed. 875) ,  and other caies cited i~ notes to 2 Digest 
U. S. S. C. Reports (L. Ed . ) ,  p. 2327. 

We admit that  the rule which requires us to uphold former de- 
cisions upon the same subject is not an inexorable one, nor is i t  
mandatory upon the Court. Hertz v. Woodman, 218 U.S. 205. There 
is some flexibility in i t ,  and i t  has been said that  i t  should not be 
employed to perpetrate error (15 Corpus Juris, 13. 9.56. sec. 357) ,  but 
the Court will not listen readily, and surely not with favor, to ap- 
peals for reversals of former adjudic:ttions, where manifest error is 
not first shown. But there is none such shown here. With regard to 

this rule we have ourselves quite r e c e ~ t l y  said that  the 
(508) people are supposed to have confidence in their highest 

Court, a t  least to the extent of ascribing to i t  the virtue of 
consistency and a desire to see tha t  by no lack of stability in its 
decisions shall any citizen be jeopardized or prejudiced in his rights, 
because he has simply acted upon the supposition that  what the 
Court has so solemnly determined will again be its decision upon the 
same state of facts, or that,  a t  least, if it does clange its mind, his 
rights and interests will be thoroughly safeguarded. If courts pro- 
ceeded upon any different theory in the decision of causes, the people 
would be left in a state of uncertainty as to  wl-at the law is, and 
could not adjust their business affairs to any fixed and settled prir.- 
ciples which would, of course, produce most mischievous, if not dis- 
astrous, consequences. Hz11 v. R. h'., 143 X.C 581. See. also, Jfasov 
v. Cotton Co., 148 N.C. 492, and Willinmsov v Roban, 117 N.C. 
302. A great law writer once said about this rule of the law that he 
did not wish to be understood to prePs too stronzly the doctrine of 
stare decisis, when he recollected that there are mow than one 
thousand cases to be pointed out in the English and American books 
of reports, which have been overruled, doubted, or limited in their 
application. It is probable tha t  the records of m a l y  of the courts in 
this country are replete with hasty :ind crude cecisions; and such 
cases ought to be examined without fear, and revised without reluc- 
tance, rather than to have the character of our law impaired, a n J  
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the  beauty and harmony of the system destroyed by the pcrpetua- 
tion of error. Even a series of decisions are not always conclusive 
evidence of what is law; and the revision of a decision very often 
resolves itself into a mere question of expediency, depending upon 
the consideration of the iniportance of certamty in the rule, and the 
extent of property to be affected by a change of it. Lord Jlansfieltl 
frequently observed, that  the certainty of a rule was often of much 
more importance in mercantile cases than the reason for it, and that  
a settled rule ought to be observed for the sake of property; and yet, 
perhaps, no English judge ever made greater innovations and im- 
provements in the law, or feit himself less embarrassed with the d ~ s -  
position of the elder cases when they came in his way to impede the 
operation of his enlightened and cultivated judgment. The law of 
England, he observed, would be an absurd science were i t  founded 
upon precedents only. Precedents were to illnstratr principles and 
to give them a fixed certainty. Il is  successor, Lord Kenyon. was 
said to have acted like a Roman dictator, appointed to recall and re- 
invigorate the ancient discipline. He  controlled or overruled several 
very important decisions of Lord IlIansfield as dangerous innova- 
tions, and on the ground that  they had departed from the prece- 
dents of former times and disturbed the landmarks of property, and 
had unauthorizedly superadded equity powers to a court of law. 
"It is my wish and my comfort," said that  venerable judge, 
"to stand super ant iquas zl~ns. I cannot legislate, hut by 11ly (509) 
industry I can discover what my predececcors have done, 
and I will tread in their footsteps." The English courts seem now to 
consider i t  to be their duty to adhere to the authority of adjudged 
cases, when they have been so clcarIy and so often, or so long ee- 
tablished as to create a practical rule of property, notwithstanding 
they may feel the hardchip, or not pe rce i~e  the reasonableness of 
the rule. There is great weight in the maxim of Lord Bacon. that 
opt ima est lex, quae minimzim rplinqliil arbitrio judicis; optimiis 
judex, qu i  nzinimum szbz. The great difficulty as to cases consists in 
making an accurate application of the general principle contained 
in them to new cases, presenting a change of circun~stances. If tlic 
analogy be imperfect, the application may be erroneous. The expres- 
sions of every judge must also be taken with refercnre to the case 
on which he decided; we must look to the principle of the decision 
and not to the manner in which the ewe is argued upon the bench, 
otherwise the law will be thrown in to extreme confusion. The exer- 
cise of sound judgment is as necessary in the use as diligence and 
learning are requisite In the pursuit of adjudged cases. Considering 
the influence of manners upon law, and the force of opinion. which 
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is silently and almost insensibly controlling the course of business 
and the practice of the courts, i t  is impossible t h ~ t  the fabric of our 
jurisprudence should not exhibit deep traces of the progress of so- 
ciety, as well as of the footsteps of time. The aicient reporters are 
going very fast, not only out of use, but out of date, and alniost out 
of recollection. The modern reports, and the latest of the modern, 
are the niost useful, because they contain the last, and. it is to be 
presumed, the inost correct exposition of the l an ,  and the inost ju- 
dicious application of the abstract and eternal pi-inciples of right to 
the refinements of the science of the law relating; to property They 
are likewise accompanied by illustrations best sdapted to the In- 
quisitive and cultivated reason of thc present age. But the old re- 
porters cannot be entirely neglected. 

Counsel for the defendant in this case very ably and zealously 
pressed upon us the necessity for orelqruling several decisions of this 
Court of conlparatively recent date (I.Vzll~nrl~s v. TS7zllznws, 85 K.C. 
283; TVoodard v. Paxton, 101 N C. 26; Coe~wn v. Wtfhrozc, 114 N.C. 
558), on the ground that  they were opposed to the mnndate of a 
statute in regard to docketing justices' judgnienis and the lien ac- 
quired thereby, but we do not think that  this is t ~ e  case, but, on the 
contrary, tha t  they are not plainly incon4steit therewith, even 
though a contrary construction may have been permissible. If the 
reasoning of the Court is not unanswerable, i t  is not p a l p ~ b l y  illog- 
ical, or erroneous, and defendant has, therefore, not made out a 
case which mill induce us to rcconsidcr those d3ci~ions. C. S. Fry  
was dilatory in docketing his judgment against Alexander Lcgler, 

which was done more than one year after itq rendition, ancl 
(510) those cases clearly decide that  this was too late, and he ac- 

quired no lien thereby. We adhere. without hesitation, to 
the  former precedents. It may not he ahsolutely important in this 
case to decide that  question, as we ere of the opinion that if the 
F r y  judgment has been docketed within the time prescribd by the  
statute, thc lien of the judgment could not prcvzil against the title 
of the plaintiff acquired by him under the deed to Lcgler, the mort- 
gage back from him to  the Piedmont Plantation Company and the 
deed from them to the plaintiff. The fact. if i t  be so, that  the debt 
secured by the mortgage had been assigned to R .  TIT. Purnlx4ly did 
not show tha t  the Plantation Company had no further interest in 
the matter, because i t  hcld as mortgagee the legd title, which car- 
ried with it the power of sale, and it was necessary for the company 
to join with Pumpelly in the sale under the power and in the deed to 
plaintiff in order to a vnlid exercise of the p m e r  (Tl7illian~s v 
Teachey, 85 N.C. 4021, and the convclyance of the legal ancl equit- 



N.C.] FALL TERM, 1921. 545 

able title, though for the purposes of this action the company hav- 
ing the legal title could convey such an interest as :voulti enable the> 
plaintiff, its assignee, to recover In ejectment. Ttzttk~wskz 2 , .  W a t -  
kms, 84 S .C.  456, wliele ,Justice Rufin w d :  "The position t a k c ~ i  
for the plaintiffs in regard to the point of evidence raised on the 
trial cannot be questioned. They were so clearly e i ~ t ~ t l e d  to recover 
the pow-.ion of the land in dispute, upon tEic >trength of t l m r  legal 
tltle a5 inortgagees, even if their sale to Jones and hib rcconvey- 
ance to them shoulcl bc held to be ~nvallci, a >  to make it perfectly 
useless to Inquire into that matter. That  may becollie of interest to 
the partieb a t  some future clay, hut could not posbi1,ly affect the 
issues lnvolved In the iresent action, and therefore was corrwtly ex- 
cluded upon the ground of its in~mater~alitv." 

Plaintifi contended that  the title never !-c\ted in Legler for even 
a moment, a>  he conveyed back to the company, by way of Inort- 
gage, at the same time he received the legal title froin it. undci 
Morzr~g L'. lhckerson, 85 K.C. 466; Hzvfon v. Hzcks, 156 S C. 24, 
and therefore tha t  the lien of the judgincnt, if i t  ever csistcd, did 
not attach to thc land, and nliile this may be bo, it is not nwPs.niy 
that Tve ~liould decide as to it, and we do not, as we have lield that 
defendant's judgment waq never a lien, because not tloclicted nithin 
the time fixed by statute. Whether the fact that the m o r t g ~ p e  of 
Legler back to the company x ~ ~ a s  regiztered before the dced of the 
company to him, mould play any part  in the solution of the nlatter, 
we a1.o leavc undeterrnmed and as an open question. 

We conclude that in no view of the c a v  4iould the judgment of 
the court below be disturbed bv us. 

No error. 

C~tecl:  Spitzer v. Comrs. ,  188 9 .C.  32; Trelrs v.  ('r~zi!:. 192 
N.C. 683: Smith v. Dicks, 197 N.C. 362; S. v. Davis, 229 K.C. 392. 

(Filed 23 Noveinher. 1921.) 

1. Drainage District-Discretionary Poners-Statntes-.3ssessnlents. 
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Gaston County Drainage Commission, ch. 427, Public-Local L a m  of 1911, 
thus construed, does nut laelieve a lantlo\vnt~r theiein fronl p ~ y i l i ~ '  his all- 
thorized assessments for benefits solely because the comn~ission failed to 
strictly aud literally clividc the lands into the nnnlber of classes therein 
set out. 

2. Same-RIeetings-Notice-Exceptions-Actio~~s--I~~junctio~~. 

Wliere a drainage district has been formed u i i d ~ ~  the provisiolli of stat- 
ute, a landowner therein niay not attend a meeting regulrtr!p had by the 
conlniissioners for the purpose of assessing the landowners for benefitq, 
etc.. niake no objection or take no exception to that placed ul~on his onn  
land, or fail to proceed in the manner prescribed by the statute, and in- 
stead collaterally, by ~njunction, restrain the crllectinn of thew asses%- 
nients by sheriff's sale; a i d  this applies to his grrntee, who k n w  that the 
lands were sitnate within the district alld 5ubject lo the assessments. 
X a b ~ y  1;. Draft tayc D~,stric.t, 163 S . C .  24, cited and applied. 

3. Same-Appearance-Waiver. 
Where the owner of land in a drainage districl, formed under the pro- 

visions of statute, appears at  a meeting of the comuiissionerr hrld for the 
purpose, and is silent, making no objection or exception to the a\res<meilt 
inlposed upon his land, the question as to \vhethelU he had been sufficiently 
served with notice of the meeting becomes immaterial, his appearance be- 
ing construed as  a waiver thereof, or rather as dispensiug with fornlill 
notice. 

4. Drainage Districts-Proceedings-Presumptions-Sotice. 
The presumption Is in favor of the regularity of the official proveedings 

of the con~~nissioners of n drainage district, and applies as  t r ~  the antti- 
ciency of notice to a landowner within the distric't of :1 meeting duly had 
to assess such owners according to benefits received from the improve- 
ments therein. 

5. Same-Waiver-Assessments-Benefits. 
The question as to whether an onnrr of land within a drainage district 

has realized the benefits anticipated is eliminated when there is the estab- 
lishment of the district 1q1on the rclport : aud \v >ere ~ u c h  owner remains 
silent or makes no objection a t  the proper time as to the proceedings of 
the board, his silence is a wnixer of any right he may have therein had, 
and the indel1endent remedy by injunction is not open to Iiiu~. 

6. Drainage Districts-Benefits-For~nation of Di3trict-Presumptions. 
The clain~ of the plaintiff', an owner of land within a drainage diqtrict 

established by authorit;v of statute, that his land had received no benefit 
is held untenable upon the record in this case, as he is coiiclnded by the 
report and judgment of the commissioners, to which no exception Ivau 
taken at  the proper time. 

APPEAL by plaintiff from Hnrding, J., a t  the April Terru, 
(512) 1921, of GASTOX. 

This action was brought by the plaintiff to restrain the 
collection of drainage assessments levied by the Gaston County 
Drainage Commission No. 1, of Gaston County, N. C., against cer- 
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tain lands within such drainage district now owned by the plaintiff. 
This drainage commission was created by a special act of the Legis- 
lature, chapter 427, Public Local Laws of 1911. 

The drainage district was established in 1912 in pursuance of 
such act, and a t  the time of its establishment A. C. Stroup was the 
owner of the forty-three acres of land in such district now owned 
by this plaintiff. Stroup owned the lands when they werc classified 
and when assessments were first levied, and he attended the meet- 
ings of the commission, and was present a t  the time the commission 
sa t  as a body to hear and determine complaints from the landown- 
ers, as provided for in the  act. 

Stroup did not except to the findings of the comn~ission, or to 
the establishment of the district with said forty-three acres included 
within it, nor to any action of the commission the day i t  sat  as a 
body to hear and determine complaints, fix the classifications and 
rate and the amount of assessments, nor did he except or take an ap- 
peal from any of the actions of the comn~iseion. 

Plaintiff Mitchem afterwards purchased said iorty-three acres 
of land with full knowledge tha t  the same was included within the 
drainage district, and tha t  assessn~ents had been levied against the 
lands. Since plaintiff has owned the lands, other sssessments have 
been levied, and plaintiff has not at  any time excepted to or appealed 
from any of the orders of the commission. He  has not paid any of 
the assessments levied upon the lands. After he had constantly re- 
fused to pay, and in order to force collection of the assessments, the 
lands were advertised for sale by the tax collector. Plaintiff, pend- 
ing the date of sale, brought this action and obtained a temporary 
restraining order, which was dissolved a t  the hearing before Judge 
Bryson. This action came on for trial before Hnrding. J . ,  a t  April 
Term, 1921, when, a t  the close of plaintiff's evidence, and upon mo- 
tion of defendant, the court rendered judgment as of nonsuit. froin 
which the plaintiff appealed to this Court. 

Woltz & Woltz, and M n n g u m  R. D m n y  for p1ainti.f. 
Carpenter  & Carpenter  for  defendant .  

WALKER, J., after stating the case: The plaintiff in 
his brief has abandoned all of the irregularities complained (513) 
of in his complaint except two, which briefy stated are: 
(1) The commission failed to  divide the land into five classes, and 
(2) i t  abandoned the dredging of the stream. 

In  order tha t  we may intelligently present this matter. we first 
direct attention to the act of the IJegislature creating this drainage 
commission, Public-Local Laws 1911, ch. 427. I t  is apparent from :L 
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perusal of this act the Legislature realized that many details of the 
drainage scheme contemplated by i t  would have to be threshed out 
by the local drainage commission. The Legislature nut.lined the gen- 
eral purpose, but very properly left the pract~cal  developnient and 
execution of the same to the conmission, thi,reby conliilitting the 
administration of the act to the sound judginx~t  and discretion of 
it. We give here a few excerpts from tlie act vhich show this to be 
true : 

"Section 1. They shall have power genelally to do v:l?atever 
may be necessary to be done in order to make effectual tile drain- 
age of Big Long Creek," etc. 

"Sec. 2. Shall have authoritv in t h  discretion of the axld COl i l -  

mission" to do certain things the re~n  mentioned. 
"Sec. 3. The commission shall make a just estiniate of all of 

the lands along Big Long Creck and its tributaries ~rlt l i in Caston 
County and within the terminal points mrnt~oned and c!c+materl 
in section one that  will in their judgment be hcnefitcd, either gen- 
erally or specifically. 

"Sec. 8. This section also refers to the dminaw cominision, as - 
to what things i t  may do, and (among then?) 'it may mrke such 
changes as i t  may deem proper.' 

"Sec. 10. (the latter portion). That  every privilege. !)on-cr and 
right to carry out the provisions of this act are granted to mid con?- 
mission." 

We might cite other proviqions of the act which tend to <bow that 
it was the intention of the IJceislaturc to eiv? the conmission au- - 
tliority to administer the various provisions. in accordance a,ith its 
best judgment and discretion, but we deem i t  unnecwary to do zo. 
It seems clear, me think, that the Legislature was providing for the 
commission merely a basis upon which to wclrk, but not tying its 
hands with any prescribed formula or with any ,set of r7llea. 

The principal question for consideration is whether tlie fact that  
the drainage conmlission did not c la~sify  the in strict, and even 
literal, compliance with the act, renders their mtire action void and 
of no effect as to the plaintiff's interest therein. Coun~el  for him have 
argued that he was not bound hv the proceeding. of the conmissioners, 
as he was not properly or legally served with notice, but we do not 

consider i t  necessary to decide ~ h r t h c r  or not he n - n ~  s c r ~ c d  
(614) with formal procev or notice, as we find in the record ample 

evidence to the effect that the owner mas actuallr nrewnt 
when the assessments were made, and that  he madc no objection to 
them, and noted no exception, nor did he attempt, in any proper 
wav, to have them reviewed. ,411 this is to he found in t!ie testi- u # 

mony of plaintiff's witnesses, giving him the most favorable and 
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allowable construction of it, and i t  further appears tha t  hc took no 
such position a t  the  hearing as he now insists on, t ha t  !LC hnti not 
received tlie proper fornid  notice of the  hearing, nc r  did he azk for 
further time in order tha t  hc might he better prepared with evitlencc 
and otherwise to protect or defend his inter&<. The case of .\-eu!bb 
R. Tt'hzte v. Drainage Distllc2, 163 K.C. 24, Leeins to an.n.cr all the 
o b ~ c c t ~ o n b  matie in tlus c a v ,  and the purport of tha t  dcciqion is thus 
substantially stated or wmniarized in the  head-note: -4 t l~~a inagr  
district laid off under the provliions of the act  of 1909 1. n quasi- 
municipal corporation, parta1,ing to some extent of the  chnractcr of 
a governmental agency, and n e ~ t h e r  Its exictmce nor the rcgularlty 
of its proceed~ng> can I)c collatrwtlly ~ n l p t ~ c l i e r l  Tn an  action for 
trespass for cutting darn trees in con.tructing the c1rain:ig~ canal. 
The  L h l n a g e  Act of 1909 aiford-. a111ple ol;l)ortlmity nntl nlncl~lnerg 
for the l a n d o m m  in n c h ~ r i c t  laid off t llerellnder to a.tel t 111. rlglits, 
including those of damagt.. to his land,  n ~ t h  t l x  right of n ; )pc '~ l  to 
the Superior Cour t ;  and lie 15 concluded undcr tile cXjw.5 ~) iovi r ion 
of the statute by order of the court confirmino the Fnnl r q o l t  of tllc. 
viewers, u n l w  he 2iao p r e w w c l  his right. in accortlance nlt l i  thy 
statutory rcquirenlent. The pencicncy of :I piocecc!li~r to 1 . 1 ~  off a 
drainaqe distrlct under t l : ~  provlslons of thc 7t.t of 1909 i- not~c., 
a s  to all the lands embraced in the dlqtrict ~ n d  the etantcc- tl~crcof 
arc bound by the s t a t ~ l t o ~ y  r e q u i r ~ n i c n t ~ .  to the procetlure to re- 
cover damage5 to tlie lantla, :is w r e  thcir grnntors ~ l l o  n r r c  11arties 
to the proceedink> and n ho onneti the 1:mtl. a t  that  time. 

The plaintiff. tes t~fying in hi. o n n  behalf, confewel t h ~ t  he could 
not  state ~~obi t ive lv  whether he had reccivcd forinnl not1c.e. .md a l w  
stated tha t  he did not know w l ~ e t l i t ~  tlic notlce wac xr i t ten  or ~ncre ly  
verbal, hut he wac there and niade no 1)rotc.t ng%n.t :my fm111w to 
formally notify him. 1 I r  Stone teitificd d int  plnintlff'. a-ipnor, 
Mr .  Stroup, who n a s  then the owner of the land, n.3. -it t!.r ~vcct~r i i :  
when the quc>tion of a-rsb~nenti and other matter\  x~crt '  cii-cu.;wl 
and settled. and it a l )pr>u> that  hc ap !mmt ly  n n i  wti.ficd snth  
what mas done. A man  ~ l i o  i, d e n t  nlien should men!;. ~ 1 1 1  not 
he heard when coni~iion fiiirnc- 2nd justice require. tliat 11c slioi~lcl 
he iilent. Therc is supposed to he a iea+onaMc tinle for all tliinrr.. 
The n-orlrl 111 it- tic.vt~lnpnir11l mi1 progrc,-9 tona14-  luchcr nntl Iwt- 
ter  conditions cannot be stopped, for those who !:aye lng- 
gecl behind to he heard on n quc4ion $0 vit:tlly z~ffecting (515) 
the public good, and eq,ecinlly ic t h i ~  true of j11dici:il pro- 
ceedings where the compla~nant  has had hi. t h y  in court, or n f a r  
opportunity to  be heard, if he has any m c n t o ~ i o u ~  ground of objec- 
tion to what is done or about to bc done. The law conlei to thcb aid 
of the  vigilant and not to  those who ~ l e e p  upon tlicir right;. 
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We said in Drainage Commission v. Parks, 170 N.C. 435-438: 
The statutes under which this proceeding was brought and conducted 
to final judgment seem to provide for an appeal <it  two stages thereof, 
one under Public Laws of 1909, ch. 442, sec. 81, when the drainage 
district has been laid off, and another under see. 17, when the time 
for and adjudication upon the final report of the viewers has arrived. 
The  complainant did not sppear and except to either of these re- 
ports, the preliminary or the final, and the court therefore erred in 
allowing him to do so upon the application of the plaintiff for an  
additional issue of bonds. H e  could except then and be heard only 
as  to any matters involved in the petition for the additional issue of 
bonds which affected his interests, but he cannclt be permitted to go 
back of this and change the formation of the district and the clas- 
sification and assessments already made, by :,ttacking the reports 
of the engineer and viewers, and withdrawing a large part of his 
land from the district, especially after bonds had been issued an 
the basis of those reports and their confirmation and sold to inno- 
cent holders. It would be unjust to them, if not illegal as i t  would 
greatly impair their security, there being nothing substituted for 
the land thus taken out of the district to  preserve the value of tha t  
security. Broadfoot v. Fayettavlllo, 124 N.C. 478; McCless v. 
Meekins, 117 N.C. 35. B u t  whether or no the kondholders could ob- 
ject, if they were parties, upon the ground tha t  their rights would 
be, in a legal sense, impaired, it is sufficient to say that  it would be 
unjust to them, and there is nothing in the statutes which allows an 
exception as  to matters already settled a t  such a stage in the pro- 
ceedings. This view is sustained by the following decisions on sim- 
ilar statutes, citing Zazgkr v. Gdliatt, 105 N.E. 707; Trigger t,. 

Drainage District, 193 Ill. 230; Hatcher v. S,rperzlisors, 145 N.W. 
12; Allen v. Drainage District, 64 So. 418. 

I n  the more recent case of Gibbs v. Cowmissioners of d l a t t a r n ~ ~ s -  
keet Drainage District, 175 X.C. 5, the Court, by the Chief Justice, 
states and applies these principles in such way as to leave not n 
vestige of ground upon which plaintiff can stand and quccrssfully 
defend his position. And, in the case of Carter v .  l3oca.d of Drainn]e 
Commissioners (of the same district). 156 N.C 183. the same prin- 
ciple is asserted, and it was also held, as it WAS in the Gibhs case, 
supra, tha t  works of this character being of a quasi-public nature, 

will not be interfered with, that  is stopped or delayed, by 
(516) collateral attacks of those who have ost their right to be 

heard in the proper may by inexcusable laches, and an in- 
junction, which is the relief sought in this proceedingq, was denied. 
In  the more recent case of M a m  v. Mann. 176 3.C. 353, which was 
a motion in the original cause where Mattamuskeet Lake District 
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was established (Carter v. Commissionars, s ~ i p r a ) ,  this Court re- 
viewed the sanie subject and the authorities somewhat extensively, 
and arrived a t  the same conclusion as formerly in the numerous 
cases decided by i t  up to tha t  time, and held, as appears from a 
par t  of the syllabus, that  a final judgment rendered, in due course, 
in proceedings to establish a drainage district may not be amended 
a t  a subsequent term of the court to supply an alleged omission to 
limit the assessments to be made on the land in accordance with that 
stated in the petition, there being nothing to ~ h o m  that  the judg- 
ment was not recorded by the clerk as actually given to him, or that 
i t  had been omitted by inadvertence of the judge or the mistalie of 
any one. The correction of a final judgment for error rendered by a 
court having jurisdiction over the partics and subject-matter is by 
appeal, and i t  may not be collaterally attacked except for fraud, 
collusion, etc., or when it is void, and its validity appears upon its 
face, or otherwise in some cases. Where a final judgment hac: becn 
rendered between the same parties on the sanie subject-matter, i t  is 
not essential that  a later action or proceeding be identical in form 
for i t  to estop the parties therein, as res judicnfn. One who has been 
defeated on the merits in an action a t  law cannot a f t e r ~ a r d s  resort 
to a bill in equity upon the same facts for the same redrecs. Upon 
this motion, made in the cause to amend a final judp~nent in proceed- 
ings to form a drainage district so as to restrict tlie amount of the 
assessments made upon tlie lands, and especially after the ivuance 
of bonds thereon, the principle is applied that the one of two inno- 
cent persons most suffer whose conduct has occa.;ioned the loss. 
Where by motion a t  a subsequent tern1 of the court a final judgment 
entered in proceedings to establish a drainage district, under the 
provisions of a statute, is sought to be amrndrd so as to include a 
provision limiting the amount of assessmentc to he made on the 
lands, the mere failure of the parties a? the time to request that the 
provision be inserted in the judqment does not alone entitle them to 
the relief sought. A pro\-ision in the petition limiting thc aniount of 
assessinents to be made on lands within a drainage diqtricl being 
formed under the provi4ons of the statute, which was not inserted 
in the final judgment rendered in due course, may not a t  a suhsequcnt 
term be supplied by amendment, being also contrary to thc ~ t a t u -  
torv provisions and invalid. 

Ruling Casc Law, Vol. 9, p. 637, says that  the presump- 
tion in fa ror  of the regularity of official proceedings puts (517) 
the burden on the landowner who clainis that proper notice 
of the proceedings has not been given. and even in caws in which 
notice is necessary, any wbsequmt joinder in the proceedings will 
constitute a waiver. There is no evidence tending to show that either 
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Stroup or the plaintiff himself took proper advantage a t  m y  time 
of the remedies provided In the act, and it is too late now to hear 
him. White v. Lane, 153 K.C. 16. 

I n  Spencer v. Wills, 179 N.C. 177, it was said tha t  me have held 
in sundry cases appertaining to the Game sutlject, that parties to 
proceedings of this character, and in reference to their lands situated 
within the district, are estopped from quebtioning, by independent 
suit, the  judgment establishing the district, or the validity and 
nnlount of thc asscsmcnt* nlndc In the cxuee clr thc nlxttcr of bur- 
dens and benefits affecting the property. Thes(1 and other like rul- 
ings must be challenged, a t  the proper time, in the courqe of the 
proceedings, and unlehs objection is ~uccessfully maintained, the 
partics are concluded. Alco the Court said in he C R W  of Dr.ai?zagr 
District v. Parks, supra, 439, that exceptions :ind appe~lq  are pro- 
vided for in the statutes, and the time fixccl wllcn they must be 
noted. As complainant did not appear, and e r c ~ j l t  at the proper tinic, 
it must be assumed tha t  he rigs satiqfied nit11 what had been done 
and waked  his right. He  can fjle exceptions to any actlon taken in 
regard to new matter, but not to the former proceedingc, which arc 
not open to him, but past and cloccd forever. Grif ln  v. C o ~ w s . ,  169 
N.C. 642. TTe further said that this is a quektion (in ywakinq of 
benefits anticipated and not realized) that was settled a t  the time 
the report was adopted and the diqtrict n-as ~mtahlished :ind may 
not be questioned in a proceeding (injunction) of thif character. 

It was urged, in the able arguinmt of Mr.  :rIangum, that neither 
Stroup, the original owner of the h d ,  nor thc plaintiff, who is his 
assignee, had received any benefit Eroni the dr%inage, but we think, 
upon a close study of the record, that  i t  will appear otherwise. But. 
if i t  does not, we held in Griffin v. Comrs., ;.'zip,*a. that  the collection 
(of assessments) should not he stayed because the srhe~ne has not 
afforded to a landowne; the drainage he had anticipated. 

The claim of plaintiff that no work has bwn done on his land 
which facilitates its drainage, is clearly untenc~ble. It appears from 
the testimony that a gorge below his lands has been r ~ m o v e d  and 
work in removing a largc shoal has been also done, and perhaps 
more even than tha t  much. Whether the work actually done way as 
beneficial as plaintiff, or his pred(vevor in title anticipated, is a 
matter not before us, as it waq settled a t  the hearing before the com- 

missioners, when the report was adopted and the district 
(518) established, and may not, now be que>tioned, as we held in 

Griffin v. Comrs., supra. The outcomc~ of these enterprises 
cannot be absolutely predicted, and they mav ercn result in the 
abandonment of the project, but probable feacihilitp has been shown, 
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and the district in consequence organized, and preliminary work must 
then be done and its cost must be mct. I t  is work undertaken by the 
district, and in the prewnt case the district was crcatcd upon an 
adequate showing of basis, and i t  is not disputed that the plaintiffs 
received the notice to which they were entitled, or were actually 
present, and  ere thus appriscd of w h a t t ~ e r  legal consequences at-  
tached the formation of the distrirt with iheir lands in it. Thc s a n e  
was s a d  in Houck v. Lz t t l~  R ~ v e i  D ~ C L L I I ~ ~ I - '  1 ) ~ ~ t r z ~ t .  239 U.S. 2.54. 
There was testmony for plaintifi thnt he nttondcd thc mcetmg.;: of tllc 
drainage commissioners, and that he did not take any action about 
what was done there until this suit wac commenced. 

The plaintiff's reliance upcn Spentcr  v. TVzlls, s~rpra ,  to .how 
tha t  the landowner may bring suit for damages when there has been 
a substantial departure from the scheme authorized by the commis- 
sioners, is without avail to him, as the principle does not apply to 
this case, and that  case ~xpressly recognize.: and cupports tlie rule 
which underlies our present derision. Thc  caqe of po~rnty Collector 
v. C. I. Traction Co., 108 N.E. (Ill.) 687, i ~ :  manifestly not nppli- 
cable, as there was a classification here, and if it was erroneous, 
plaintiff should have excepted to it. 

Upon a review of the entire case, we have discovered no error of 
the court in granting a nonsuit. 

No error. 

THE BUILDERS SASH ASD DOOR COJIP-ISY r. W. D. JOTSER 

(Filed 16 Sorember. 1091.) 

1. Deeds a n d  Conveyances-Title by Es toppe l  -Feed ing  a n  Es toppe l  - 
Purchase r s  f o r  \Talue-Notice-Hegistratio~~. 

The principle lipon which title b,v estoppel, called f e ~ d i n q  a n  eqtopl~cl, 
is a l l o ~ ~ e d  vhe re  a person having no title to lands awumeq to conr e r  i t  
by deed n i t h  va r r an ty  and thereafter acquires the title does not prclail  
against that  acquired by :I purchaser for full w lue .  withollt notice, u n d ~ r  
a prior regictered c o n r e j m m  of his chain of title, end cnch purcheser is 
not affected with constructire notice of tleedc: or claimc: a c a i n ~ t  his imme- 
diate or other grantor prior to the tinic nheu  such grantor ncquired the 
title. 

2. Same--Equity. 
The principle upon which title by estoppel may he acquired against one 

conrerine land by deed with ~ ~ a r r a n t y ,  a t  a time he  had no title and has 
afterwards acquired it, called feeding a n  estoppel. is a n  equitable one, not 
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DOOR Co. 2;. JOYXER. 

awilrtble against purchasers nho hale  acquired the legal title by prior 
registered deed for ~ a l u e  without notice. As to whether title by estoppel 
wmld prernil against one holding by a prior registered coureyance with 
or u\ ithont notice. Q u o  r?  

3. Same-Married Women-Statutes. 
As to the doctrine of title by estopr~el applyj~ig t11 a married woman un- 

drr  thr 11ru~isio1ls of C.S. 230, who has joined with her husband in a deed 
to his lands with n-arranty, the wife's interest not appearing on the face 
of the instrument, but which title the wife aftern-ar& acquired, Quere? 

APPEAL by defendant from Culvert, J., a t  the February 
(519) Term, 1921, of NASH. 

Action of trespass and to remove a cloud from plain- 
tiff's alleged title to a piece of real estate. 

The court charged the jury that on the facts in evidence, if ac- 
cepted by them, they would find for plaintiff. Verdict for plaintiff, 
and defendant excepted and appealed. 

Battle & Winslow for plaintiff'. 
E. B. Grantham for defendant. 

HOKE, J. The evidence tended to show t t a t  on 27 February, 
1913, Davis conveyed the lot to Jones Smith, and it is not contro- 
verted by the parties that  under this deed said Jones Smith acquired 
the true title. For plaintiff i t  is shown that  on 28 February. 1913, 
Jones Smith and mife, n'cllie Smith, conveyec! the land to J. 13. 
Ramsey to secure a debt to B. H. Runn, said deed being duly reg- 
istered in the county on 11 April. 1913, deed 3f fnreclosure, under 
said deed of trust, to Mrs. Ella R. Ramscy, dated 11 December, 
1914, registered 9 January, 1915; third deed of bargain and sale for 
value, from the purchaser, Mrs. Ella Rarnxy to Kellie Smith dated 
20 August, 1917, registered 22 August, 1917, and a warranty deed 
from Jones Smith and wife, Nellie, to plaintiffs, dated 24 November, 
1917, registered 25 January, 1918. 

And for defendant: 
1. Deed of bargain and 5ale with covcnar~t of warranty from 

Jones and Nellie Smith, his wife, to William Rullock, dated 10 
April, 1913, registered 11 March, 1914. 

2. Aiortgage deed from MTilliam Bullock anti wife to J .  N. Bonc, 
securing a debt, dated 10 March. 1914, registered 11 Illarch, 1914. 

3. Deed from J .  N. Bone, mortgagee, to W. D. Joyner, defend- 
ant, pursuant to foreclosure under the mortgage, deed, dated 10 Oc- 
tober, 1916, registered 5 February, 1917. 

There was proof also, and without contr:~diction, thst  plain- 
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tiff had acquired its title and paid for same wlthout (520) 
any actual notice and knowledge of defendant's claim, or 
the deeds upon which i t  is made to rest. 

From this statement i t  appears that  the plaintiff's claim of title 
rests upon a connected line of deeds beginning under a deed froin the 
true owner, Jones Smith, duly registered in the county on 11 Xprii, 
1913, that  of defendant under decds beginning by a deed from Jones 
Smith and wife, with covenants of warranty, registered in the county 
11 March, 1914, and plaintiff's title from the true owner having the 
prior registry should prevail in the casc unless, as defendant con- 
tends, the title of plaintiff's immediate grantor, Nellie Smith, inured 
to support and validate the deed of bargain and sa!e, made by said 
Nellie Smith and her husband to William Bullock, which v a s  reg- 
istered 11 March, 1914, and passing the title from Nellie Smith eo 
instanti, tha t  the same was subsequently acquired under the deed 
from Ella Ramsey, etc. 

This doctrine of title by est,oppel, and under which a subse- 
quently acquired title inures to make good a former deed of the 
grantor, made a t  a time when such grantor had no title, has been ap- 
proved and applied in several decisions with us, and is very generally 
recognized. Hallyburton v. Slagle, 132 N.C. 947; W e l l h c m  v. Fzn- 
ley, 52 N C .  228-237; Hcip~nszck 2.. Castor,  53 Kcb. 495; T7an Ren- 
sselaer v. Kearney et al., 52 U.S. 297-327; Doe v. Oliver. 2d Smith's 
Leading Cases 568. The  headnote in this last case thus stating the 
principle: "The interest when it accrues feeds the estoppel." 

Whether this inode of acquiring title shall be regarded as a con- 
veyance taking effect as of the date of the former deed, or as an 
equitable principle made available under common-law forms as sug- 
gested by Mr. Rawle in his valuable work on Covenants, is not a 
settled position. Numerous cases have undoubtedly treated it as a 
conveyance, but in many of them the position was recogni7ed as 
necessary to enable the claimant under the former deed to properly 
protect the estate against the intervening acts of trespasqers and 
others, strangers to the title; but as against purchasers of this title 
the better doctrine is that  this modc of acquiring title rcsts upon 
equitable principles and is not available against purchasers who 
have acquired the legal title for value and without actual notice. 
Both Mr. Rawle and Mr. Rigelow, in their work on Eetoppel, favor 
this view. Rawle on Covenants, sew. 259-265: Bigelow on Estoppel, 
p. 418 et seq., and the same position is maintained by .Judge Hare 
in his note to Doe v. Oliver, Smith's Leading Casee, swTra. 

Whatever may be the weight of judicial decisions on this sub- 
ject, under general principles, the better considered authorities arc 
agreed tha t  under and by virtue of olir registration acte, the 
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(521) prior registry shall prevail as against a title of estoppel 
except as to a purchaser with notice. And in determining 

this question of notice, the decisions hold that  a purcllaser having 
the prior registry is not affected with construct ve notice by reason 
of deeds or claims arising against his immediate or other grantor 
l r io r  to  the  time when such grantor acquired the title, but the deed 
or instrument first registered after such acquisiiion shall confer the  
better right. Wheeler v. Young, 76 Connectirut 44; W a y  v. Arnold, 
18 Ga. 181-193; Bingham v. Kirkland et nl., 34 Y.J. Eq ,  229; Calder 
v. Chapnzun, 52 Pa. St. 359; Ford v. Unily Chl~pch Society, 120 &lo. 
498, reported also in 23 L.R.A. 561, with an in:tructive note on the 
subject. 2 Dev. on Deeds, p. 1332. 

I n  the construction of our registration laws, this Court has very 
insistcntly held tha t  no notice, however full and formal, 11-ill supply 
the place of registration. Dye v. Jlorrison. 181 K.C. 309; F'e?.tilizer 
C'O 7'. I,utie, 173 X C .  184: ( J ~ / ~ ? ~ I ~ P , ~ ~ J  v ( 3 ~ 7 v ~ ~ e r l y .  114 N.C. 145. 
And under such interpretation there is dobut whether this doctrine 
of title by cstoppel would be allowcd to prevail ~gn inq t  one holding 
by a prior registry, nhethcr with or without nctice. I n  tlie Georgia 
case heretofore cited, 18 Ga., a t  page 393, Judgcl Lumpkin gives de- 
cidcd intimntion that thc doctrine of title by cstoppel no lonyer pre- 
vails as againqt the provision and policy of our registration acts. 
The question, however, d o ~ s  not ariqe in this record. as all the evi. 
dence is to the effect that the plaintiff having the prior regiqtercd 
title, acquired the same for full value and withc~ut notice of dcfend- 
ant's claim. 

plaintiff contends also that the doctrine of t tle by estoppel does 
not apply to a married woman who has ioinet'l in n conveyance of 
her husband's land, though thc deed mny contam general coyenants 
of warranty, and the wife's intcrcqt does not allpear on tlie face of 
the instrument, and cites a u t l ~ ~ ~ - i t i c ~  d i i c h  4ec.rrl to favor rhis view. 
10 R C.1,. 741, and cases citcd. Vnder t(mlq of the deed in this case 
and the broad provi.ions of our enabling s t a t u t ~ s  known as the 
AIartin Act, C.S. 2507, the position may he otherwise in this juriq- 
diction, but we now make no definite ruling o ?  the queqtion, prc- 
ferring to rest our decision on the right ~ r i s i n g  to plaintift bv reason 
of the priority of registration and the purrhaqe ~ci thout  actual notice 
of defendant's claim. 

There is no error, and the judgm~nt  for plaintiff is affirmed. 
K O  error. 

Cited: Jackson v. Jiills, 186 N.C. 55; B a d :  v. Smith, 186 N.C. 
641; .Vatthews v. Gri.fi?z 187 X.C. fi03: Whitch~irst  v. G a r r ~ t t ,  196 
K.C. 157; Duncan v. G d l q ~ ,  199 K C. 557; Cooper v Trlrst Co., 200 
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N.C. 726; Bender v. Tel.  Co., 201 N.C. 356; Bonk v. Johnson, 203 
N.C. 184; Croont v. Cornebi7ts, 219 N.C. 762;  S. v. Spellcr, 229 X.C. 
67. 

Is sr WILL O F  AIRS. RET'I'Y V. JOIISSOS.  

(Filed 23 So\ ember, 1021.) 

1. Court,,-Probate-Rlotions to Set .\side-Fri~nil-Juriscliction. 

2. Same-Trial by Jury. 

3. Same-Matter of Right-Laches. 

6. \Vills-\\~itnesses-:Itte~tatio11-Sig11ature of Testator-Requisites;. 
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ence of each other, or that the will should be nrnnually signed by the al- 
leged testatrix if her name was signed thereto by some ciie 111 hcr prrs- 
elice, by her direction, or if such a signature ~ v a s  ackno~rledged by her as 
her signature to the instrument presented 3s her last wili. 

6. Will-Fraud - Trials - Issues - .\ppeal and  Er ror  - Limitation of 
Actions. 

On this allpeal from the trial of d e ~ i s a z i t  zc7 11011. there \r:lr cmflicting 
evidence as  to wlretller the testatrix signed the ~~aper-writing and had it  
attested a t  the time thereon appearing, when he1 mind was sufficient to 
niake a valid will, or a year thereafter, when sht? did not hare sufficient 
mentality; or whether the signature was an outr glrt forgery cr procured 
by fraud: Held,  the trial was free from error, lflarinq only the question 
of the bar of the statute of limitations also presen-ed on the record, befo~e 
the court. 

7. Wills-ProbatHaveatStatntes-Limitation of Actions-Laches - 
Fraud. 

By ch. 862, Laws 1907, now C.S. 4168, the Leqislature recognizes that 
it  is against the sound public policy to allow promte of wills and settle- 
ments of property rights thereunder to be left op2n to such uncertainties 
for an indefinite length of time. and required that caveats lo a will slrould 
be entered a t  the time of application for probate in mnnnon fcrrr: or a t  
any time within seren years thereafter, etc.. escepting casrs of infants, 
married women, or ins:rntl persona; and nhere none of :lme disabilities 
are shown, the right to enter a cal eat is t~nrr  YI sfter the P~I-en-year 
period, without regard to tlir time the cnrealor ~hould hare. by ordinilly 
care, discovered the fraud upon which hc relirs to invalidate the \rritiilg. 
C.S. 441, subsec. 9. 

APPEAL by caveator from IGw, J. ,  a t  the Janunrv Term, 
(523) 1921, of HALIFAX. 

Petition to set aside probate of wdl of Mrs. Betty V.  
Johnson, and to recall letters testamentary issued therein, heard on 
appeal from the clerk of Superior Court of Halifax County. 

From the record i t  appears that the last mill and testanlent of 
Mrs. Betty V. Johnson, deceased, had been forinally admitted to 
probate before the clerk of Halifax County, act ng as probate judge, 
on 17 May,  1907, said will purporting to have been made and duly 
witnessed on 1 ,June, 1906; that Dr .  ,J. A .  H. Edwards, a nephew of tes- 
tatrix, had heretofore, in 1920, instituted an action in the Superior 
Court in the nature of a bill in equity against the devisees in said 
will to set aside the same and the probate thercof, on the ground ol  
fraud and undue influence, etc.;  that wid c a u x  had been diwlie~ecl 
on the ground that  the plaintiff's remedy if he had one, ~ h o u l d  be 
sought by direct proceedings before the clerk, svlere the probate was 
had. See case reported in 180 N.C. 55.  That opirion having been cer- 
tified down, the plaintiff, in Sovember, 1920, filed this petition be- 
fore said clerk acting as probate judge, alleging that  the probate of 
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said will had been procured by fraudulent and perjured testimony; 
tha t  same had not been rnadc of its purportpd date, hut in 1907, 
when the alleged Mrs. Johnson, his aunt, had been taken to the 110s- 
pital, and when she was inentally and physically unable to execute 
this or any other instrument affecting her property, and said will 
had been thus fraudulently ~niposed upon the court. and was In fact 
and truth a spurious will, etc. These allegations were all denied by 
the propounders, whereupon the petitioner demanded and moved that 
a jury be allowed on the facts and the cauqe be t ransferr~d 
to the Superior Court in tern1 for that purpose. This motion (524) 
was overruled and petitioner excepted. Thereupon the parties 
offered full affidavits in support and rewtance of :he petition, and 
the clerk havlng heard and considered the same, entered judgment 
as follows: "The court is of opinion and finds as n fact that  no 
fraud has been perpetrated upon the underqigned clerk a t  the time 
of the probate of said will, and the isiuing of letters testamentary; 
tha t  said last will and testanlent was duly probated as provided by 
law, as appears f r o n ~  such probate, and the undersigned find$ as a 
fact that  said paper-writing is the last will and testament of the 
said Betty V. ,Johnson; that the said proceedings he dismiqqecl and 
petitioner taxed with the costs." 

On appeal, this cause waq again considered by his Honor, John 
H. Kerr, judge presiding, and judgment entered fully confirming the  
action of the clerk. From which said judgment petitioner) Dr .  Ed- 
wards, appealed. 

It appears, also, that  in November, 1920, the petitioner, Dr.  Ed- 
ward>, 111 a ieparate 1)rocecding cntercd a caveat to  aid will and thc 
probate thereof, and on the issues and dezisavzt V P Z  nnn and the stat- 
ute of limitations, which had been duly pleaded, the cauce \Tap tried 
before hi3 Honor, Kerr, J . ,  and a jury. a t  said Jsnuary Tcrin. 1921, 
of Halifax court, and verdict and findings iilade as follon-s: 

"1. I s  the paper-writing propounded, and every part thereof, the 
last will and testament of Mrs. Betty V. .Johnwn, deceased? Answer: 
'Yes' (hy the jury).  

"2. I s  the caveat filcd in this proceeding barred by the statute? 
Answer: 'Yes' (by consent, the court answered the last issue) ." 

There was judgment establishing the will, and .a!qo to the effect 
tha t  on the admitted facts the right of cawator  to proceed wa. 
barred by the statute applicable. Cawator  excepted and appealed. 

R. B. Blackburn and Don Gilliam Tor app~llanf .  
Travis ck Travis, A. P. Kitchin, Stuart Smith, and Daniel (2. 

Daniel for appellee. 
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HOKE, J. On petition to set aside the prob:~te: It is recognized 
in this State tha t  a court vested with power and jurisdiction to ad- 
mit wills to probate may, on motion and after due notice, set aside 
such proof in common form and recall the letters testanlentcry is- 
sued thereon, when i t  is shown that an invalid or kpurious will has 
been imposed upon the court by reason of perjured testimony or 
other fraudulent means and practices effective in procuring the judg- 
ment. Edwards v. Edwards, 25 Y.C. 82;  Dickenson v. Stewart, 5 

N.C. 99. And on a hearing of this character a jury trial is 
(525) not allowed as of right, but the matters in dispute are con- 

sidered and determined as questions of fact by the court 
before which the action is pending or to which i t  may he properly 
carried by appeal. I n  re Battle, 158 N.C. 388; T c y l o ~  v Carrow, 
156 N.C. 6; Edwards v. Cobb, Execztfor, 95 br.C. 5 .  Under proper 
procedure, therefore, both the clerk and the judge on appeal from 
him, after fully considering the evidence offered, have found that the 
petitioner's allegation of perjury and fraud are not sustained, but 
tha t  the will, and every part  thereof, is the last will and testament 
of Betty V. Johnson, the alleged tmtatrix. Allart from thio, a pe- 
tition of this kind is not granted as a matter oE strict right, but by 
analogy to the relief afforded in wtting aside irregular judgments 
and orders, the same is referred to the sound lcgal discretion of the 
court to be allowed only on full and satisfactory proof and on con- 
dition tha t  the applicant has proceeded ~ ~ 4 t h  proper dili, ~ c n c e .  

From a perusal of the facts in evidence it appears and without 
substantial contradiction, that this petitioner was aware of this will 
and its contents very shortly after its probate in 1907: that for 
nearly ten years he made no efforts to investigate the facts attend- 
an t  on its execution and took no etcps to challenge the validity of 
this probate until his suit conln~enced in 1918 or 1920, nearly thirtet 11 

year,. after tlie probate of the will in comlilon form whicli he now 
seeks to set aside. It is urged for petitioner that he did not know of 
the impeaching facts now advanced and insistcd on hy him till 1917, 
and within three years before his suit in the Superior Court, and by 
analogy to the statute allowing a suit on account of fraud or mistake 
to be instituted within three years after discovcrp of the fact. con- 
stituting the fraud, he should now be heard. This statute spplicablc 
to an adversary proceeding between litigants iq not nece~viii ly con- 
trolling in a hearing of this charactw, but if it were othervise, the 
position would not avail the petitioner on the factq prewnttd in tlie 
record, for the courts, in the interpretation of thc ststute referrcd to, 
have held that  "under this section a cduse of action will !)e deemed 
to have accrued when the fraud was known or should have been dis- 
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covered in the exercise of ordinary care." Peacock v. Barnes, 142 
N.C. 215, and speaking further to the question in that case, the 
Court said: "We do not hold, as appellant contends, that  the statute 
begins to run from the actual discovery of the fraud, absolutely and 
regardless of any negligence or laches of the party aggrieved. A man 
should not be allowed to close his eyes to facts observable by ordi- 
nary attention and maintain for his own advantage the position of 
ignorance. Such a principle would enable a careless man: and by 
reason of his carelessness, to extend his right to recover for an in- 
definite length of time, and thus defeat the very purpose the stat- 
ute was designed and framed to accomplish. In  such case, a 
man's failure to note facts must be imputed to him for (526) 
knowledge, and in the absence of some actual effort to con- 
ceal a fraud or some of the essential facts embraced in the inquiry, 
we think the correct interpretation of the statute should be that the 
cause of action shall be deemed to have accrued from the time the 
fraud was known or should have been discovered in the exercise of 
ordinary diligence." 

The condition of this testatrix when taken to the hospital in 1907, 
the time petitioner alleges the fraud took place, was known to him, 
or could have been readily discovered. Every witness that  he now 
offers has all along been available to  him. I t  is not shown that  any- 
thing has been done by the propounders nor any one else to conceal 
the facts or mislead the petitioner in any way, nor that  the facts 
could not have been readily ascertained if he had chosen to make in- 
quiry. It is in keeping with a second public policy that  the settle- 
ment of these estates and titles and ownership under them should 
not be kept open indefinitely, and in any aspect of this evidence we 
are of opinion that  the prayer of the petitioner has been properly 
denied. 

Affirmed. 

HOKE, J. In  the caveat proceedings: As heretofore stated, the 
cause in the caveat proceedings was determined on two issues: 

1. Whether the paper-writing offered, and every part thereof, 
was the last will and testament of Betty V. Johnson, deceased? 

2. I s  the caveat filed in this proceeding barred by the statute? 
On the first issue there was evidence offered by the propounders 

tending to prove the formal execution of the will, which was sub- 
mitted in accord with the statutes appertaining t o  the subject and 
authoritative decisions construing the same, the court instructing 
the jury, among other things, that  it was not required that the wit- 
nesses to a last will and testament should subscribe in the presence 
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of each other, nor was i t  necessary to a valid wribten will that  i t  
should be manually signed by the alleged testatrix, but if her name 
was signed thereto by some one in her presence and by her direction, 
or if such a signature was acknowledged by her as her signature to 
the instrument as her last will, i t  would suffice. Watson v. Hinson, 
162 N.C. 72; I n  re Broach's Will, 172 N.C. 520; 1n re Herring's Will, 
152 N.C. 258; C.S. 4131-4144. 

And in reply to the impeaching evidence on the part of the ca- 
veator there was further evidence for the propounder tending to sup- 
port the validity of the will. For the caveator there were facts in evi- 
dence permitting the inference that  the paper-writing offered was not 
signed or executed a t  the time i t  purported, in 11306, but was in fact 
written in 1907, after the alleged testatrix had be1:n taken to the hos- 

pital, when she was entirely unfitted and incapable of mak- 
(527) ing any valid disposition of her property. And further, that  

the alleged will was either an outright forgery, or procured 
by the fraud of the propounder, the executor named therein, and one 
of the chief beneficiaries. 

I n  a clear and comprehensive charge, in which this opposing testi- 
mony and every position arising thereon in favor of either party was 
intelligently referred to, the cause was submitted. The jury on the 
first issue have rendered a verdict sustaining the will, and the court 
trying same by consent of parties, finds on the second issue that  the 
caveator's right is barred by the statute of limitations, and on care- 
ful examination we find nothing in the record 1,o justify us in dis- 
turbing the resuIts of the trial. 

While there seems to be no error in the determination of the first 
issue, we do not deem ~t necessary to reier specially to the objections 
urged to that  portion of the verdict for the reason that  we concur 
fully in the ruling of his Honor that  in any aspect of the testimony 
the appellant's right to enter and maintain the caveat is barred by 
the statute controlling the matter. Prior to 1907, there was no stat- 
ute making direct provision as to  the time wi1,hin which a caveat 
could be entered, but in that  year the LegisIati~re, recognizing that 
i t  was clearly contrary to  sound public policy that sthe probate of 
wills and settlements of propperty thereunder should be left open 
to such uncertainties for an indefinite length of time, in ch. 862, Laws 
1907, provided that  such caveats should be entered a t  time of appli- 
cation, and probate of a will in common form or at any time within 
seven years thereafter, that  any person interested in the estate might 
enter a caveat to a will, and as to all wills theretofore admitted to  
probate, a caveat must be entered within seven years from ratifica- 
tion of the act, to wit, 11 March, 1907. 
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The statute also contained the proviso that if any one entitled to 
file a caveat should be a t  the time within the age of twenty-one 
years or a married woman or Insane, they should have three years 
to file a caveat after the remora1 of the disability, etc. On the facts 
presented, this statute, appearing in C.S. 4158, in our opmion operates 
as a complete and conclusive bar to the maintenance of this caveat, 
it appearing by the admitted facts that  the probate in coninion form 
was had before the clerk of the Superior Court of Halifax County, 
the proper tribunal, in 1907, and since that  time the caveator, be- 
ing under no disability, has done nothing to challenge or in any way 
question the validity of the will or probate thereof until 1919 or 
1920. It is very earnestly insisted for the appellant that the statutory 
period should commence to run only from the time when he became 
aware of the essential facts, but the statute makes no such exception, 
and we are not allowed to make this addition to the statutory pro- 
visions. And if i t  were otherwise, if, as the appellant con- 
tends, we could apply to this case the statute governing ad- (528)  
versary actions instituted on the ground of fraud, that same 
could be commenced within three years after fraud discovered, C.S. 
441, subsec. 9, i t  would not avail the appellant on thc facts presented 
in this record. 

As shown in the appeal on caveator's motion to set aside the 
probate in this case, our Court, in construing the statute referred to, 
has held that  the cause of action will be deemed to have accrued a t  
the time when the fraud was known or could have been discovered 
in the exercise of ordinary care. Peacock v. Barnes, 142 N.C. 215. 
And in this case i t  appears that the caveator was aware of this will 
and its contents a t  the time or very shortly after i t  was admitted to 
probate in common form, and for nearly thirteen, and certainly for 
ten years thereafter, he seems to hare done nothing to investigate 
the matter and to have made no inquiry concerning it, although the 
witnesses on whom he now chiefly relies, the doctor and nurses a t  the 
hospital where the deceased was in her last illness and the alleged 
fraud was perpetrated, have been available to him during the entire 
period. The jury, after a full and fair hearing, have found the issue 
of fraud against the appellant, and, in any event, owing to his long 
delay and his own neglect, the law provides that a further inquiry is 
no longer open to him, and the judgment on the verdict must, there- 
fore, be affirmed. 

No error. 

Cited: Latham v. Lntham,  184 N.C. 64; Ir, re Meadows, 185 
N.C. 101; In  re Martin,  185 N.C. 475; I n  re Will of Witherington, 



564 I N  THE SUPREME COURT. [I82 

186 N.C. 154; Clark v. Holrnes, 189 N.C. 711; In re Will of Efird, 
195 N.C. 84; Stancill v. iliorville, 203 K.C. 461; In re Will of Smith, 
218 N.C. 163; In re Will of Hine, 228 N.C. 410; In re Will of Pruett, 
229 N.C. 11; In re Will of Franks, 231 N.C. 255; In re Will of Wil- 
liams, 234 N.C. 235; Yount v. Yount, 258 N.C. 239. 

H. G.  NASH ET AL.. v. J. T. SHUTI:. 

(Filed 23 November, 1921.) 

1. Judgments-Estoppel-Courts--Jurisdiction. 
Judgments may not operate as  an estoppel as  to wch matters as extend 

beyond the jurisdiction of the court to determine the rights of the parties. 
though embraced within the scope of the pleadings and inquiry. 

2. Same-Clerks of C o u r t D i v i d i n g  Line-Statutes--Easements. 
The clerk of the Superior Court, under a statu:e controlling proceed- 

ings to determine a dividing line, has no jurisdiction as to title or char- 
acter of the possession of the claimants on either s i le  of the dividing line 
of lands authorized to be ascertained or determined by him under the pro- 
visions of C.S. 361 et seq., the occupancy alone being sufficient to confer 
jurisdiction, see. 361; and where the clerk has acted within his jurisdiction 
in such proceedings, his judgment may not estop :i party in a separate 
action to show the character or extent of his possession, or to establiqh 
a n  easement by adverse possession in the lands occupied by the other. 

A judgment in processioning proceedings as to clwnership of the land 
in dispute does not necessarily include the question of an easement by ad- 
verse possession under the statute of limitations, defined to be "a liberty, 
privilege. without profit in the land of another, exirgtent distinct from the 
ownership of the soil," and such conclusion does not of itself necessarily 
work an estoppel on the question of an outstanding easement in the land 
claimed by a party in an independent action. 

APPEAL by defendant from Ray, J., a t  the May Term, 
(529) 1921, of UNION. 

Plaintiff, claiming ownership of a lot in city of Monroe, 
abutting on Hayne Street, institutes tJhis action, alleging that de- 
fendant, owner of a lot to south of plaintiff's, has built a brick opera 
house and postoffice thereon, which, in the eaves and other incidents 
above the surface, wrongfully project over plaintiff's line, causing 
water from defendant's building to fall on plailtiff's said lot, and 
otherwise interfering with plaintiff's rightful enjclyment of his prop- 
erty, and the prayer is for a mandatory injunction, requiring de- 



N.C.] FALL TERM, 1921. 565 

fendant to remove the eaves and other projections, to restrain the 
trespass and nuisance thereby caused, and for general relief. 

Defendant answers, admitting plaintiff's ownership of the lot as 
claimed, and alleging in effect a prescriptive right to maintain said 
projections and the effects of same, etc., by open and adverse user 
for more than twenty years next before action brought. On the 
hearing, and in support of his position, plaintiff offered in evidence 
the record in a proceeding before the clerk to establish the line be- 
tween the two lots under C.S., ch. 9, sec. 361 et  seq., in which said 
proceedings plaintiff alleged ownership of present lot. That defend- 
an t  owned the lot just adjoining on the qouth and defendant claimed 
the true dividing line was as much as five feet in and upon the lot 
as claimed by plaintiff, and beyond the brick buildings which de- 
fendant had constructed upon his property. 

Defendant answered, admitting plaintiff's ownership as claimed, 
alleged that  defendant had never claimed the true line to be five feet 
north of defendant's buildings, but admitted that the true dividing 
line was as plaintiff claimed, and on these admissions, appearing in 
defendant's answer, the clerk entered the following judgment: 

"This cause coming on to be heard before the undersigned clerk 
of Superior Court of Union County, N. C., upon the ver~fied plead- 
ings filed in the cause, and it  appearing to the court that the de- 
fendant admits the location of the lines claimed by plaintiffs to be 
a t  the places where plaintiffs contend that they are, and that  there 
are not issues either of fact or law to be decided by a court and 
jury: 

"Kow, therefore, upon motion of plaintiffs, i t  is ordered, adjudged, 
and decreed that  the true dividing line between the lot of plaintiffs 
and the lot of the defendant J. T .  Shute is a line commencing a t  the 
northwest corner of J. T.  Shute's brick opera house building on the 
eas ten  boundary of Hayne Street and r u ~ n i n g  thence with 
the northern wall of said brick opera house building and (530) 
n+,h the old postoffice building of ,J. T. Shute about north 
87 east 180 feet, more or less, to Reasley Street. the northeast corner 
of said J. T .  Shute's postoffice building; and it is further ordered, 
adjudged, and decreed that  the true dividing line between the lot of 
plaintiffs and the lot of defendant 8. B. Hart is a line commencing 
a t  a point on the eastern boundary of Hayne Street 30 feet north 
of the northwest corner of the said .J. T. Shute's brick opera house 
building and running thence parallel with the dividing line between 
the lot of plaintiffs and the lot of the defendant J. T. Shute to 
Beasley Street; and the cost of this action be divided between the 
plaintiff and the defendant J. T. Shute. 
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"This 6 November, 1919. R. W. LEMMOND, C. S. C." 
The record was admitted by defendant, and 1;he court being of 

opinion that  defendants were estopped by the pro1:eedings and judg- 
ment before the clerk from maintaining any claim for an easement 
or other right in plaintiff's property, judgment was entered substsn- 
tially as claimed by plaintiff, and defendants excepted and appealed. 

Stack, Parker & Craig for plaintiffs. 
V a n n  & Millikin for defendant. 

HOKE, J. I n  Coltrane v. Laughlin, 157 N.C. 282, i t  was held, in 
effect, that  "when a court having jurisdiction of the cause and the 
parties enters judgment therein purporting to det13rmine the contro- 
versy, the judgment will estop the parties and their privies as to all 
issuable matters directly presented by the pleadings, and though 
not issuable in the technical sense, i t  will conc ude, among other 
things, as to all matters within the scope of the pleadings, which are 
material and relevant and were in fact investigated and determined." 

And this statement of the principle is in accord with numerous 
decisions where the subject has been directly considered. Holloway 
v. Durham, 176 N.C. 550; Propst v. Culdwell, 172 N.C. 594; Crop- 
sey v. Markham, 171 N.C. 44; Gillnm 1 1 .  Edmnndson, 154 N.C. 127; 
Tyler v. Capehart, 125 N.C. 64; Jordan v. Farthing, 117 N.C. 188. 

The record relied upon by plaintiff as an estoppel in the present 
case is a proceeding before the clerk, and terminated before him, t o  
settle the location of a disputed boundary line under the provisions 
of C.S., ch. 9. Proceeding under this statute, the (Court is bound by 
its limitations and restriction:, Proctor v. Comrs., ante, 56, and the 
law confers on the clerk no jurisdiction to settle questions of title. 
H e  can only authoritatively determine the location of a disputed 

line, and very properly this is all that  his judgment pro- 
(531) fesses to decide. "It is ordered and decreed that the true di- 

viding line between the Tot of plaintiffs and the lot of de- 
fendant J. T. Shute is a line commencing at the rorthwest corner of 
J. T. Shute's brick opera house building on the eastern boundary 
of Haynes Street, and running Ihence with the northern wall of said 
brick opera house building and with the old postojfice building about 
north 87 east 180 feet, more or less, to Beasley Street, the northwest 
corner of said J. T. Shute's postoffice building." 

The statute itself provides, in section 362: "That the occupation 
of land constitutes sufficient ownership for the purposes of this chap- 
ter." The judgment of the clerk only undertook to determine the lo- 
cation of the surface line between the parties, and did not purport 
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to  settle the extent or character of the proprietary interests of the 
owners or claimants on either side. Not only were these matters not 
investigated or determined in any hearing before him. but the clerk, 
a s  stated, was without jurisdiction over them, and the parties are 
therefore not concluded by his judgment in respect to them. The de- 
cisions which were cited by counsel as upholding the claim of an 
estoppel by judgment were cases where, the issue of title being 
raised in the pleadings, the cause was transferred to the Superior 
Court, and under the statute applicable became, in effect, an action 
to determine the title, etc., tha t  court having general jurisdiction 
could enter a judgment concluding the partied as to the questions 
presented by the pleadings. Hilliard v. dbernethy, 171 N.C. 644; 
Muultsby v. Braddy, 171 N.C. 300; Woody v. Fomtain,  143 N.C. 
66. 

There is nothing in Whitaker v. Garrtn, 167 N.C. 658, tha t  mili- 
tates against this ruling. I n  tha t  case the trial judge, under several 
decisions construing a former statute. had held tha t  in a subsequent 
suit between the parties to t ry  out the question of title, a proceed- 
ing under the statute before the clerk to settle a disputed line could 
be allowed no effect whatever, and could not be received in evidence. 
The Court, in Whitaker v. Gnrren. supra, only held tha t  under the 
statute now prevailing, "the action of the clerk in a proceeding to 
settle the line was admissible as to the location of the line," but i t  
was not held tha t  the judgment of the clerk in a proceeding which 
terminated before him could work an  estoppel on questions of title. 

Apart from this, in a proceeding of this character a finding on the 
question of ownership does not necessarily signify the holder of an 
unincunibered title. A recogniz?d definition of easement is "a liberty, 
privilege, without profit, in the land of another, existent distinct 
from the ownership of the soil," and unless it should appear from the 
issue and evidence pertinent tha t  a full and unincumbered title was 
the question determined, such a finding would not of itself necessarily 
work an estoppel as to the existence of an outqtanding ease- 
ment in the  property. Stokes v. Maaon, 113 Iowa 122: Bur!' (532) 
v. Lamaster, 30 Nebraska 688; 9 R.C.L., pp. 73.5-736. 

On the record, we are of opinion tha t  the proceedings and judg- 
ment of the clerk a s  to correct placing of a surface line does not 
work an  estoppel on defendants as to the easement claimed by them, 
and the cause must be remanded tha t  the issues arising on the plead- 
ings may be properly determined. 

Error. 
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Cited: Davis v. Robinson, 189 N.C. 598; Craver v. Spazigh, 
227 N.C. 131; Bumgarner v. Corpening, 245 N.C. 43; Morganton V. 
Hutton & Bourbonnais Co., 251 N.C. 539. 

J. A. FAY C EAGAN COMPAR'T v. G .  E D W A R D  CROTTELL 

(Filed 30 Sovember. 1921.) 

1. Vendor and Purchase~ontracts-Warranty-Conditions Precedent. 
Where under a written contract for the sale of ma~~hinery the purchaser 

has agreed that his receipt thereon and retention for more than thirty 
days shall be considered an absolute acceptance, his retaining them beyond 
the time specified will he regarded as an admission that the machinery 

as  warranted, and conclude his right of action thereon. in the ab- 
sence of fraud, accident, or mistake. 

2. Same--Waiver. 
Where there is a stipulation in a mit ten sale of machinery that it  

shall be returned by the purchaser in case it was nclt as  represented, the 
purchaser is entitled to no redress in the event of a breach by the seller 
of his warranty, unless he has first offered to perform the condition in the 
absence of fraud or of such conduct as amounts to a waiver by the seller. 

3. Same--Inferior Quality. 
A contract for the sale of machinery, free from ambiguity or fraud, 

accident or mistake, i~ binding upon the purchaser under conditions re- 
quiring him to return the machinery if not as warranted, within a stated 
time, or providing that its retention beyond that period would be regarded 
as an absolute acceptance; and this applies when t l e  purchaser has re- 
tained the machinery beyond the stated time and attempts to claim dam- 
ages for the seller's breach of narranty in sending a different machine, 
or one of inferior quality, to that agreed upon. 

APPEAL by plaintiff from Ray, J., a t  Fcbrua1.y Term, 1921, of 
STANLY. 

Civil action to recover balance due on ten proniissory notes ex- 
ecuted by the defendant and delivered to the pla ntiff for a certain 
quantity of mill machinery. Defendant denied full liability, and 
alleged that  said notes "would have been paid in full i f  the plaintiff 
had given defendant proper adjustment and offsets on the machine 
No. 257, known as the resaw, on account of the defectq in said ma- 
chine as hereinbefore fully set out." Defendant also alleged that the 

machinery shipped was different from and less valuable 
(533) than that  which he had ordered; and that the same was de- 

fective in certain particulars, said defects being ~ e t  up and 
pleaded by way of counterclaim. 
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Upon issues submitted, the jury returned the following verdict: 
"1. I n  what sum, if any, is the defendant indebted to the plain- 

tiff? Answer: '$1,010, with interest on same from 8 February, 1919.' 
"2. Did the plaintiff ship the defendant a different band resaw 

machine from that  ordered under the contract of 23 January, 1919? 
Answer: 'Yes.' 

"3. What difference in value, if any, was there in the lnachine 
shipped by the plaintiff and the one contracted for by the defend- 
a n t ?  Answer: '$250.' 

"4. What damage, i f  any, is defendant entitled to recover on 
the counterclain~? Answer: '$150.' " 

From a judgment reducing the amount of plaint1iff1s recovery in 
accordance with the jury's answer to the third and fourth issues, the 
plaintiff appealed. 

Sinclair,  Dye  & Clark  for plainti,?. 
R. L. S m i t h  & S o n  for de fendant .  

STACY, J. On 23 January, 1919, the plaintiff, through itr agent, 
sold to the defendant n certain qllnntity of mill machinery. guaran- 
teeing the same in every respect; and, in payment therefor i t  was 
agreed tha t  the plaintiff would accept in exchange the defendant's 
second-hand machine as part  payment, $525 in cash, and his prom- 
issory notes for the balance. The contract was in writing and con- 
tained the following stipulation: "That in case of rejection the un- 
dersigned will promptly deliver it (the machinery) to consignor, f .  
o. b. Cincinnati, Ohio; that this contract is not modified or added to 
by any agreement not expressly stated herein, and that a retention 
of the property forwarded, after thirty days from its a r r i ~ a l  a t  des- 
tination, shall constitute a trial and acceptance, be a conclusive ad- 
mission of the truth of all reprehentations made by or for the con- 
signor, and a fulfillment of all its contract. of warranty. express or 
implied." 

Within thirty days after the receipt of said machinery the de- 
fendant notified plaintiff's agent by wire that the same was not satir- 
factory, and asked him t c  " ~ 0 1 1 1 ~  to Oakboro a t  once in regard to 
resaw." The agent did not come, but immediately called over the 
telephone; and, in answer to plaintiff's inquiry about a missing hand- 
wheel, stated that  this was not necewwy, as the machine was equip- 
ped with a "lever-shift." Defendant further testified: "Later on in 
the year Mr. Whit,lock (plaintiff's agent) came up. I told him about 
i t  and showed him the machine, and told him the defect, 
and he said he would have it adjusted. He  never said a (534) 
word about it not being the inachine he sold. I told him i t  
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was not the machine, and he said they would ha~re i t  fixed. I never 
had any other negotiations with them. Never heard anything, and 
they didn't fix it. I had no more negotiations wil,h the company in 
regard to the machine after that ;  it just rocked dong. I was wait- 
ing on them." 

The defendant continued to use the machine and still has i t  in 
his possession. There is no contention about the balance of the ma- 
chinery. The "resaw" alone is in controversy. After the property had 
been used for several months, the defendant made a further pay- 
ment of $50 on one of the notes; and he says the payments already 
made are sufficient to cover the value of the machineiy, not includ- 
ing the resaw. 

The agreement between the parties to this suit in regard to the 
subject-matter of the action is in writing. It is clear and fr?e from 
any ambiguity. Hence, both sides must stand or fall by the terms 
of the written ins t rument there  being no claim or suggestion that  
the contract was entered into as a result of any fraud, accident, or 
mistake. Harvester Co. v. Carter, 173 N.C. 229; Machine Co. v. 
McClamrock, 152 N.C. 405. In  some of the cases and by a number 
of writers i t  has been styled a "contract of sale and return" (1Mjg. 
Co. v. Lumber Co., 159 N.C. 507) ; because it  is stipulated as a part 
of the warranty that  the goods shall be promptly returned if not as  
represented. It is further specified that  a retention of the property 
for more than thirty days after its arrival a t  de2,tination shall con- 
stitute an absolute acceptance, etc. This may not have been a very 
wise provision, but the parties have so contracted, and it is but 
meet that  they should abide by whatever obligations they have 
voluntarily assumed. Burch v. Bush, 181 N.C. 1:!5. This is the law 
of contracts fairly and freely made. Clnncy v. Overman, 18 N.C. 
402; Bland v. Harvester Co., 169 N.C. 418; G7larlo Po. v. Livestock 
Co., 168 N.C. 447, and cases there cited. Any other rule would render 
all business transactions relating to sales of personal property un- 
safe and subject vendors to many hazards, anc possibly grievous 
burdens. Parker v. Fenwick, 138 N.C. 209. The retention by the de- 
fendant of the property during the time referred to in the above stip- 
ulation amounted to an admission that  the repre!.entations made by 
or for the plaintiff were true and avoided all warranties. Fay & 
Eagan Co. v. Dudley, 58 8.E. 826 (which, by thr way, is a case on 
all-fours with the one a t  bar and involving the identical contract 
now before us). 

It has been the settled holding with us, in a long line of de- 
cisions, that  where there is an express warranty in the sale of per- 
sonal property, and i t  is stipulated as a condition of the contract of 
sale that  the property is to be returned within a specified time, if 
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not as represented, the complaining party is entitlcd to no redress 
by reason of a breach of the warranty, in the absence of 
fraud or a waiver of the condition, without first offering 1535) 
to  return the property within the time fixed by the con- 
tract. Robinson v. Huffstetler, 165 N.C. 459, and cases there cited. 
See, also, 35 Cyc. 437. 

In the absence of fraud, this rule applies equally to a case where 
the goods delivered are different from, and inferior to, those sold, as 
where the property, though corresponding in description with the 
article purchased, is defective or wanting in quality. If the vendor 
tender goods of less value than those purchased, the vendee is not 
bound to accept them. But  if he does accept them, under the terms 
of his agreement, he is deemed to assent to a fulfillment of the con- 
tract on the part of the vendor. Pierson v. Crooks,  115 K.Y. 539. 
And in the instant case such acceptance and retention afford a ',con- 
clusive admission of the truth of all representations made by or for 
the consignor, and a fulfillment of all ~ t s  cont~acts  of warranty, ex- 
press or implied." See, also, Farq~rhar Co. v. Hardware Co., 174 
X.C. 369, and W a r d  v. Liddrl l ,  ante,  223, and cases there cited. 

The Supreme Court of Utah, in a comparatively recrnt case, 
states the law with clearness as followc: "The rule is well established 
tha t  when the quality of an article sold is quaranteed by warranty, 
one of the conditions of which being that,  in case of a defect he- 
ing discovered, the seller shall he liable only on condition of the 
production or return of the defective article, such condition is a 
condition precedent, and must be complied with or there can be no 
recovery (citing authorities). The rule deduced from the authorities 
is that  when the parties have not stipulated as to the courv  which 
shall be taken in case of a failure of the warranty. the vendee has 
his election either to sue on the war rmtv  or to rescind the contract 
by returning the property and bringing an action for the money re- 
ceived by the seller. But i t  is competent, however, for the parties to 
provide by contract that a particular course shall be pursued on a 
failure of the warranty." l vnsntch  Orchnrd C o  v. Morgan Canning 
Co., 12 L R.A. (N.S.) 540. See, also, Frirk v. Boles. 168 N.C. 654, 
and cases there cited. 

In  the light of the foregoing authorities, and upon the rccord, we 
think his Honor should have directed a verdict in favor of the 
plaintiff for the balance due on the unpaid notes. 

New trial. 

WALKER, J., dissenting. 
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WHITE F. REALTY Co. 

(536) 
W. L. WHITE v. CAROLINA REALTY COMPANY. 

(Filed 30 November, 1921.) 

1. Negligence - Proximate Cause - Concurrent Negligence - Joint  Tort  
Feasors-Actions. 

Where an injury to R third person is proximately caused by the negli- 
gence of two persons, to whatever degree each may have contributed to 
the result, the negligence of the one may not exonerate the other, each 
being a joint tort feasor, and the person so i u j u r ~ d  may maintain his 
action for damages against either one or both. 

The negligent acts of the driver of an automobile In which the plaintiff 
was riding a t  the time of receiving a personal inju1.y thereby caused, is 
not imputable to the plaintiff, who is neither the owner nor exercises con- 
trol over the driver, and where this injury is proxiinately caused by the 
negligence of the driver of this machine and that of another one concur- 
rently causing the injury complained of, and not solely by the negligence 
of the one in which he was riding, the plaintiff may maintain his action 
against the owner of the other automobile responsible for the negligence 
of the driver. 

3. Instruction+Appeal a n d  Error-Harmless Error--?ciegligence-Auto- 
mobiles-CollisionsToint Tort  Feasors. 

A charge of the court will not be construed disjointedly, but as  a whole. 
in relation to each subject-matter, and where the defendant's liability de- 
pends upon the concurrent negligence of the driver of his own nutomobile 
and the negligence of the driver of another one, in proximately causing n 
personal injury to a passenger in his machine, an in~~truction by the court 
on the issue of defendnnt's negligence which leaves out the question of 
the proximate, sole, and efficient cause, though error in itself, will not be 
considered for reversible error, if immediately followed by an instructiou 
correcting this omission, and so repeated elsewhere in the charge that the 
jury must have understood the correct principle for their guidance in ren- 
dering their ~erdict .  

APPEAL by defendant from Harding; J., a t  March Term, 1921, 
of MECKLENBURG. 

Civil action to recover damages for an alleged negligent injury 
to plaintiff in a collision between a Ford automobile, in which the 
plaintiff was a passenger, and n truck belonging to the defendant. 

Upon denial of liability and issues joined, the jury returned the 
following verdict: 

"1. Was the plaintiff's injury caused by the negligence of the 
defendant, as alleged in the complaint? Answer: 'Yes.' 

"2. What damages, if anything, is the plaintiff entit!ed to re- 
cover? Answer: '$2,500.' !' 

From a judgment on the verdict in favor of plaintiff, the de- 
fendant appealed. 
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F. M.  Redd and D. E. Henderson for plaintiff. (537) 
Clarlcson, Talinferro & Clnrlcson for defendant. 

STACY, J. This is an action brought by W. L. White to recover 
damages for an  alleged negligent injury caused by a collision be- 
tween a Ford automobile, in which the plaintiff was riding as n 
passenger, and the defendant's truck, said collision occurring on 
West Trade Street in the city of Charlotte a t  an early morning hour 
on 23 September, 1920. 

There was evidence tending to show that the defendant's truck 
was standing a t  the intersection of Linden Avenue and West Trade 
Street in a manner violative of a traffic ordinance of the city, when 
the Ford automobile, owned and driven by one E. H. McQuay, and 
in which the plaintiff was riding as a passenger, ran into and col- 
lided with the defendant's truck, causing serious and permanent in- 
juries to the plaintiff. The accident occurred about 7:30 a.m. during 
a heavy equinoctial storm, when the fog, rain, and wind made ~t 
difficult for the occupants of the car to see very far ahead. 

The evidence was conflicting as to the exact position of the truck 
a t  the time of the injury, and as to whether the defendant's driver 
had violated any of the traffic ordinances of the city of Charlotte; 
but, under his Honor's charge, the jury have found these matters in 
accordance with the plaintiff's contention. 

From all the evidence i t  clearly appeared that  the plaintiff was 
a passenger in McQuay's car, and exercised no aut!lority or control 
over its management, and had nothing to do with the manner in 
which i t  was driven. 

Upon these, the facts chiefly relevant, we think the defendant's 
motion for judgment as of nonsuit was properly overruled. 

Conceding that  McQuay, the owner and driver of the Ford ma- 
chine, was negligent, as i t  is quite apparent from the evidence he 
was, yet this would not shield the defendant from suit if its negli- 
gence was also one of t.he proximate causes of the plaintiff's injury. 
Crampton v. Ivie, 126 N.C. 894. There may be two or more proxi- 
mate causes of an  injury; and where this condition exists, and the 
party injured is free from fault, those responsible for the causes 
must answer in damages, each being liable for the whole damage 
instead of permitting the negligence of the one to exonerate the 
others. This would be so though the negligence of all concurred 
and contributed to the injury, because, with us, there is no contri- 
bution among joint tort feasors. Wood v. Public Service Corp., 174 
N.C. 697. 

In  Harton v. Tel. Co., 141 N.C. 455, the following statement of 
the law is quoted with approval: "To show that other causes con- 
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curred in producing or contributing to the result complained of is 
no defense to an action of negligence. There is, indeed, no 

(538) rule better settled in this present conne~:tion than that the 
defendant's negligence, in order to rend:r him liable, need 

not be the sole cause of the plaintiff's injuries. When two efficient 
proximate causes contribute to an injury, if defendant's negligent 
act brought about one of such causes, he is liable." See, also, 21 A. 
& E. (2 ed.) 495, and note. 

His Honor correctly charged the jury that  if the negligence of 
McQuay, the owner and driver of the Ford car, was the sole and 
only proximate cause of plaintiff's injury, the defendant would not 
be liable; for, in that  event, the defendant's negligence mould not 
have been one of the proximate causes of the plaintiff's injury. Bag- 
well v. R.  R., 167 N.C. 615. Rut if any degree, however small, of the 
causal negligence, or that  without which the i n j ~ r y  would not have 
occurred, be attributable to the defendant, then the plaintiff, in the 
absence of any contributory negligence on his part. would be entitled 
t o  recover; because the defendant cannot be excused from liability 
unless the total causal negligence, or proximatt. cause, be attrib- 
utable to another or others. "When two efficient proximate causes 
contribute to an injury, if defendant's n~gligent act brought about 
one of such causes, he is liable." Wood v. Public Service Corp., 
supra, and cases there cited. 

There is no contention that  the negligence of McQuay, the 
driver of the Ford car, is in any way imputakde to the plaintiff, 
who, a t  the time, occupied the position of a passenger in said car. I n  
a number of cases i t  is stated, as a general rule, that  the negligence 
of the driver of an automobile will not be imputed to one who is a 
passenger therein, unless such passenger be the owner of the car, 
or unless he exercise some kind of control or authority over the 
driver. This position has been approved by us in a number of de- 
cisions, and is undoubtedly the prevailing view. I'z~sey v. R. R.,  181 
N.C. 137, and cases there cited; 2 R.C.L. 1207. 

The defendant relies upon its exception to tEe following portion 
of his Honor's charge: "If the plaintiff has satisfied you by the 
greater weight of the evidence that  the defendart was negligent, as 
I have attempted to  apply the rules of law, as tlie court observes it  
from the evidence in this case, you will answer the first issue 'Yes.' " 

This excerpt, standing alone, might apppar to be erroneous, but 
in the very next sentence his Honor continued: "If the plaintiff has 
failed t o  satisfy you that  the defendant was negligent, or that,  if he 
was negligent, that  i t  was not a proximate cause of the injury, then 
you would answer the first issue 'No.' " 

I n  other portions of the charge the court corrcxtly stated the lam 
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as bearing upon this point; and when we consider the charge as a 
whole, as  we are required to do, it is clear that the jury could not 
have been misled by this slight inadvertence. Besides, i t  was im- 
mediately corrected in the following sentence; and this 
shows the necessity of examining the charge, not discon- (539) 
nectedly, but as n whole, or a t  least the whole of what was 
said regarding any one phase of the case, or law bearing thereon. 
Moore v .  Lumber Co., 175 N.C. 205. 

No sufficient reason for disturbing the verdict and judgment hav- 
ing been shown, the exceptions must be overruled; and it is so or- 
dered. 

No error. 

Cited: Tyree v. Tudor, 183 N.C. 349; Graham v. Charlotte, 
186 N.C. 665; Wzlliams v .  R. R., 187 N.C. 355; Hanes v. Utzlzties, 
188 N.C. 468; Mangum v. R .  R.,  188 N.C. 696; Williams v. R .  R ,  
190 N.C. 368; Albritton v. Hill, 190 N.C. 431; Hanes v. Utzlzties, 
191 N.C. 19; Earwood v. R .  R., 192 N.C. 30; C'lznnrd v. Electric 
Co., 192 N.C. 743; Gillis v. Transit Corp., 193 N.C. 349; Odom v. 
R.  R., 193 N.C. 443; Evans v. Construction Co, 194 N.C. 33; Ball- 
inger v .  Thomas, 195 N.C. 520; Ralsey v. P o u w  Co., 195 N.C. 793; 
Dickey v .  R .  R., 196 N.C. 728; Jordan v. Hatch, 198 N.C. 540: 
Moss v. Brown, 199 N.C. 192; Campbell v. R. R., 201 7S.C. 107; 
Godfrey v. Coach Co., 201 N.C. 266; Sanders v .  R .  R.. 201 N.C. 
676; Eller v. Dent,  203 N.C. 439; K ~ l l e r  2'. R. R. ,  205 N.C. 278; 
Bullard v. Ross, 205 N.C. 496; GajfJney v. Phelps, 207 N.C. 558; 
Brown v .  R. R.,  208 N.C. 59; M y ~ r s  v. Utilities Co., 208 K.C. 295; 
West  v. Baking Co., 208 N.C. 529; Smith v .  Sin!:, 210 N.C. 817; 
Harper v. R .  R., 211 N.C. 402; Lewis v. Hunter, 212 7S.C. 508; York 
v. York,  212 N.C. 703; Cunningham v .  Haynes. 214 N.C. 458; J f a -  
son v. Johnston, 215 N.C. 97: Daniel v. Packing C o ,  215 N.C. 765; 
Bechtler v. Bracken, 217 N.C. 522: Rattley v. Potcell, 223 N.C. 136; 
Barber v. Wooten, 234 N.C. 109; Ti!lmnn v. Bellcmy. 242 N.C. 204; 
Faircloth v. Bennett, 258 N.C. 518; Peursnll v. Pover Co., 258 N.C. 
642. 
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SELWYN HOTEL COMPANY v. JAMES P. GR1:FFIR ET AL. 

(Filed 30 November, 1921.) 

Appeal and Error--Motion t o  Dismiss - Rules of Court - Frivolous Ap- 
peals-ReliefJudgments-Abuse of Process-P~:oredure. 

Where the appellant's case on appeal is due to he heard a t  the next 
ensuing term of the Supreme Court a t  the call of the district to which it 
belongs, and the appellee has moved to dismiss under Rule 17, upon the 
certificate of the clerk of the trial court and affidavits filed, showing that 
appellant's defense was frivolous and only for advantages to be gained 
by delay to the appellee's loss, and that the appellant had lost the right 
to have the case settled on appeal for  the Supreme Court, and his mswer 
to the motion is also frivolous, this Court will affirm the judgment in ap- 
pellee's favor rendered in the court below, and order the judgment to be 
certified dovn instanter to afford the appellee relief from the appellant's 
abuse of the court's process and procedure. 

APPEAL by defendants from Ray, J., a t  September Term, 1921, 
of MECKLENBURG. 

This was a proceeding in summary ejectment, begun before a 
justice of the peace and tried a t  September  tern^, 1921. On 11 No- 
vember, 1921, the defendants not having docketed a transcript, the 
plaintiff filed a certified statement from the ckrk,  from which i t  
appears that  a t  the trial the jury, upon issues submitted, found that  
the plaintiff was entitled to possession of the premises; that  the 
market rental value since 1921 was $325 per month; and that  the 
judge rendered judgment in favor of the pl.aintijf for possession of 
the premises and $125 per month rental from 1 January, 1921; that 
the defendant Charles H. Garmon appealed; that  he had been al- 
lowed 15 days in which to serve case on appeal; that  the term of 
court adjourned 17 September, 1921; that  the defendant did not 
serve his case on appeal within said 15 days, and thereafter, on ap- 
plication to the judge, he was allowed another lii days to make up 
and serve case on appeal, and that  a t  the expiration of said time 
he had not done so, and upon said record the plaintiff moved to 
docket and dismiss under Rule 17, and also becauBe upon its face 
the appeal was frivolous. 

(540) H .  C. Dockery and John M.  Robinson for p l a i n t i .  
Jake  F.  Ne~ocl l  for defendants. 

CLARK, C.J. I n  addition to the facts above set out. TV T. Wil- 
son, an officer of the plaintiff, the Selwyn Hotel Company, files an 
affidavit that  the defendant C. H .  Garmon and associates were oc- 
cupying the barber shop in the Selwyn Hotel in Charlotte, N. C., 
under a three-year lease, which expired 31 December, 1920; that the 



N.C.] FALL TERM, 1921. 577 

said Selwyn Hotel Company duly leased said premises for the year 
1921 to other parties for a monthly rental of $150 per month; that  
the defendant C. H. Garn~on led the plaintiff and the said lessees to 
believe t'hat he would vacate the premises st the termination of the 
lease, but a t  the end of his lease he wrongfully and illegally refused 
to give up possession of said premises, and has wrongfully with- 
held the same to the serious darnage and inconvenience to the plain- 
tiff and the lessees since 1 January, 1921; that the only defense 
which the said defendant has ever asserted was the failure of the 
plaintiff to give him notice of the termination of the lease, but that  
he has wrongfully and illegally held possession of said premises 
without any just cause or excuse. and that  the appeal which he took 
from the justice of the peace to the Superior Court, and that  the 
appeal which he took from the Superior Court to the Supreme Court 
were taken solely for purposes of delay, and that  this delay is re- 
sulting in serious loss and inconvenience to the plaintiff. 

This motion, with affidavits and certificate, was served on the 
attorney of the defendant 9 November, 1921. The defendant, an- 
swering the appeal, simply asserts that  he was not bound to bring 
up the appeal to this term of the Court, and that he has been un- 
able to  get a stenographer to make a copy of the transcript, she be- 
ing very busy. 

It is apparent that  this is purely an attempt to use the process 
of the court, which is intended to correct errors, for the purposes of 
delay, and that  the appeal is entirely frivolous. It does not appear 
that  there was any assertion of a bona fide defense either before the 
justice or in the Superior Court, nor is there any allegation of any 
defense in the answer to this motion. 

I n  Barnes v. Saleeby, 177 N.C. 260, upon somewhat similar cir- 
cumstances this Court held: ('The plaintifi's motion to dismiss in 
this Court should be allowed whenever it appears in the record, as 
in this case, that  no serious assignment of error is made. Rlozcnt v. 
Jones. 175 N.C. 708; Ludzcick v. ilfining Co., 171 N.C. 61." 

In  Blount v. Jones, 175 N.C. 708, a case exactly in point, this 
Court held: "Appeals from the Superior Court as a matter of right 
must be taken bona fide for the purpoqe of reviewing alleged error, 
and when no serious assignment of error is made and i t  appears 
that  the appeal is frivolous and for the purpose of delay, 
i t  will be dismissed on appellee'q motion," citing Lvdwick (541) 
v. hlining Co., 171 N.C. 61, in which this Court held, 
Brown, J., delivering the opinion, that,  "While ordinarily an appeal 
lies to  the Supreme Court from the Superior Court, as a matter of 
right i t  is required that  it, must be h o w  fide for the purpose of re- 
viewing some alleged error; and when from the record i t  appears 
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that  the appeal is frivolous and made solely for delay i t  will, upon 
due notice to the appellant, be dismissed upon appellee's motion." 

It not only appears upon the record sent up, and by the affidavit 
in support of the motion to  dismiss, to  be a h-ivolous appeal, and 
from the answer thereto that  there is no bonc fide defense, but is 
not even alleged that  the defense has given bond for p a p l e n t  of 
the judgment of the rent. But even if this had been done, though not 
alleged, still there is no allegation of a bona fide defense even sug- 
gested in the answer, and as the defendant has lost the right to have 
the case settled on appeal by not having done so within the pre- 
scribed time, to carry the case over to the spring term could only 
result in the appeal being affirmed a t  that tiine, and the plaintiff 
would be wronged by being kept out of possession for several months 
more. The courts cannot allow their process to be thus abused. 

Final judgment will be entered here affirming the judgment 5e- 
low, and this opinion will be certified down instanter to the Superior 
Court of Mecklenburg, Caldulell v. Wilson ,  121 N.C. 473, 474, and 
the plaintiff will be put in prompt posse~eion of the premises. Bar?!- 
hill v. Thompson  122 N.C. 498, and other cases are to the same pur- 
port. 

Affirmed. 

Cited: Ross v. Robinson,  185 N.C. 550; Pruit t  v. W o o d ,  199 
N.C. 792. 

J. W. HULIN v. WESTERN CNION TELEGRAPH COMPANY. 

(Filed 30 November. 1921.) 

Appeal and Error-Verdicts-Iss~~es-Instructions-Nonsuit-Telegraphs 
-Mental Anguish. 

Where a complaint states two causes of action to recover damages for 
mental anguish against a telegraph company for negligent delay in the 
transmission and delivery of two messages, one relating to the illness and 
the other to the death of the plaintiff's mother, and the ca!w has been 
dismissed, without exception taken as to the first, and as to the second 
the issue of negligence refers to both messages or "either of them," which 
was emphasized in the instruction of the court and found in the affirm- 
ative by the jury, the verdict does not necessarily show a finding of negli- 
gence a s  to the death message, the one under investigation. and a new 
trial will be ordered on appeal. 

APPEAL by defendant from Bryson ,  J., a t  March Term, 
(542) 1921, of RANDOLPH. 



N.C.] FALL TERM, 1921. 579 

Civil action to recover damages for an nlleged negligent fail- 
ure to transmit and promptly deliver two telegrams-one an- 
nouncing the serious illness, and the other the death of plaintiff's 
mother. 

The first message was sent from Star, N. C., a t  1 p.m. on 26 De- 
cember, 1919, approximately an hour before the death of plaintiff's 
mother, and the second, or death message, was sent from Troy, N. 
C., a t  5:12 p.m. on the same day. This laat message was t,aken "sub- 
ject to  delay," as the defendant had no telegraph office a t  Denton, 
N. C., the plaintiff's home. Both telegrams reached the plaintiff by 
mail about 5 p.m. on the following day. 

The plaintiff had seen his mother on Thursday before Christmas, 
and knew of her illness; she was about ninety years old, and her de- 
mise mas not unexpected. PlaintifY lived between twenty and twen- 
ty-five miles from his mother's home; and, while he had no tele- 
phone in his house, nor she in hers, yet such comn~unication was 
available. 

At  the close of plaintiff's evidence his Honor granted the defend- 
ant's motion for judgment as of nonsuit on the first cause of action, 
or the one growing out of the defendant's alleged negligent failure 
to deliver the first message within a reasonable time. 

On the second cause of action, or the one based upon the defend- 
ant's alleged negligent failure to deliver the death message, as re- 
quired by law, the jury returned the following verdict: 

"1. Did the defendant, receive for transmission, and negligently 
fail to transmit and deliver the telegrams mentioned in the com- 
plaint, or either of them? Answer: 'Yes.' 

"2. What damages, if any, is the plaintiff entitled to recover? 
Answer: '$1,250."' 

From a judgment on the verdict in favor of plaintiff, the de- 
fendant appealed. 

Hammer & Moser for plaintiff. 
J .  A. Spence and Tillett & Guthm'e for  defendant. 

STACY, J. The ruling of his Honor in granting the defendant's 
motion for judgment as of nonsuit on the initial cause of action, or 
on the one growing out of the defendant's alleged negligent failure 
to deliver the first message within a rea~onable time, is not before 
us for review, as the plaintiff has not appealed. But i t  would seem 
that  this position is entirely correct, in so far as any scbstantial 
damages are concerned; for, even if the telegram had been delivered 
without delay, the plaintiff could not possibly thereafter have reached 
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MOI<AUGHAN ti. TRUST Co. 

the bedside of his mother prior to her death. The question 
(543) of a technical breach of duty, involving only nominal dam- 

ages, is not presented for consideration. Smith v. Tel. Co., 
167 N.C. 248, and cases there cited. 

Notwithstanding the judgment of nonsuit on the initial cause 
of action, i t  will be observed that the issues submitted to the jury 
are not confined to the second cause of action, or to the one based 
upon the defendant's alleged negligent failure to transmit and de- 
liver the death message in due time, or with reasonable dispatch. 
The first issue in terms refers to both of the telegrams, or to either 
of them. Hence, i t  does not conclusively appear, because the ver- 
dict does not necessarily mean that the defendant was negligent with 
respect to the handling of the second, or death message. The alter- 
native wording of the issue is further intensified by the following por- 
tion of his Honor's charge, to which the defendant has excepted and 
the same is assigned as error: ('Has the plaintiff satisfied you from 
the evidence, or its greater weight, that the d2fendant received the 
message spoken of, that i t  negligently failed to transmit them, or 
either of them? If the plaintiff has so satisfied you, answer the first 
issue 'Yes.' " 

Having entered a judgment of nonsuit on the first cause of ac- 
tion, we think this instruction was erroneous becau9e it required 
an affirmative answer, though the jury may have found no negli- 
gence as alleged for the basis of the second cause of action. I t  may 
have been answered from the evidence bearin:; upon the transmis- 
sion and delivery of the first message, or the one sent from Star. 

For the error, as indicated, the case will be remanded, to the end 
that there may be another trial, o~ a venire de novo. 

New trial. 

L. C. McKAUGHAN v. MERCHANTS BASK AN11 TRUST COMPASY. 

(Filed 30 November, 1921.) 

1. Banks and Banking-Checks-Mortgages-Forgeries-Deeds and Con- 
veyances. 

A depositor of defendant's bank obtained a loan from the plaintiff, s e  
cured by mortgage on  his sister's land, with a certificate made by a notaw 
public, and deposited the check. and obtained tht? money thereon for his 
own use, from the bank, by endorsing his sister's nnnle as her agent, 
without her authority or knowledge. The mortgage and the note it sc- 
cured were forgeries: Held,  the defendant bank v a s  liable to the plaintiff 
for the amount of the check so endorsed and paii, and the principle upon 
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which a bank may not be held responsible for cashing a forged check of 
the depositor where the drawer is a t  fault, cr has received the benefit, 
etc., has no application. 

2. Sam-Drawers of Checks-Canceled Rlontgages-Actions-Keinstate- 
nlent of Liens-h'egligence. 

A lender of money upon a forged note and mortgage made the check 
payable to the sup~osed mortgagor, and qave it to her brother, who placed 
it to his onm credit in the bank, and he gare the lender his check on the 
proceeds for a former debt due by himself to the lender and secured by a 
mortgage on his own land: Held, the bank was entitled to credit for the 
amount of the borrower's check credited back to the lender; and if the 
lender has canceled the mortgage made by the brother to him, his remedy 
would be by suil to reinstate his lien. 

APPEAL by both plaintiff and defendant from Webb, J., 
a t  March Term, 1921, of FORSYTH. (544) 

The defendant bank paid and charged to plaintiff's ac- 
count a check with an unauthorized endorsement. The plaintiff was 
a lender of money, and one W. B. Byerly, being indebted to him in 
the sum of $1,000, with interest, and the debt being past due, ap- 
plied to the plaintiff for an additional loan, out of which the old 
loan was to be taken up. The new loan was to be $3,000. out of which 
Byerly was to pay the plaintiff the old loan, amounting, with in- 
terest, to  $1,065.84. 

Byerly stated to  ~laint~iff that  he would give as security a deed 
of trust on 10 acres of land belonging to his sister, Adella Byerly. 
The plaintiff had the papers drawn and delivered them to Ryerly 
for execution. Byerly brought them back with their due execution 
certified by a notary public, whereupon the plaintiff made out a 
check payable to  Adella J. Byerly (whose name purported to be 
signed to the deed in trust) for $2,848.15 (having deducted from 
the loan certain fees and costs), and gave the said check to W. B. 
Byerly, to whom the loan had been made. 

W. B. Byerly occupied offices across the hall from the plaintiff, 
and was associated in the real estate business with one 8id Venable, 
who had been in jail about a real estate transaction. There was evi- 
dence that  Venable came over to the plaintiff to get the check, and 
was present in plaintiff's office when the check was drawn and was 
handed to W. B. Byerly. The plaintiff's partner, H. 0. Sapp, lived 
near W. B. Byerly and his sister, Adella J. Ryerly. 

W. B. Byerly presented the check to bank, where he had long 
had his account, endorsed "Adella J. Byerly, by ITT. R. Byerly." The 
proceeds of the check ($2,848.15) were placed to the credit of W. B. 
Byerly on 5 August, 1919, and were subsequently drawn out on his 
order. On 6 August, 1921, a check fcr $1,065.84 from IT. B. Byerly 
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back to plaintiff was deposited with the bank by plaintiff and paid. 
At  no time did Adella Byerly apply to plaint ff for a loan or come 
to his office, and there was no comniunication between them, although 
she lived only a short distance. The loan was to W. B. Byerly, and 
the security he offered of a mortgage on his sister's property was a 
forgery and void. 

Adella Byerly testified that  she never authorized W. H. 
(545) Byerly to  sign any papers or endorse any checks for her, 

and that  the signature on the check, "Adella J. Byerly;' 
was not written by her, nor authorized by her; that she knew noth- 
ing about it, and did not execute the deed in .,rust in question; that  
her name is Adella L. Byerly, but that  she usuallv drops the L.; 
that  neither the deed in trust on the land nor the check was signed 
by her or by her authority or with her knowledge. The notary public 
who took acknowledgment states that Adella 13yerly is not the per- 
son who signed and acknowledged the deed in trust before him, and 
he is of the opinion that  the woman who signed and acknowledged 
the deed in trust was the wife of W. R.  Bperly. Thomas Maslin, 
president of the defendant bank, testified that on 5 August, 1919, 
before this check of $2,848.15 was put to the credit of W. B. Byerly, 
he had a balance to his credit of 13 cents, and that out of this de- 
posit check for $1,065.84 mas paid and charged to W. B. Byrrly, and 
was credited to the plaintiff. 

The court instructed the jury that  if they believed the evidence 
that  they should answer "No" to the ~econd issue, "Did the negli- 
gence of the plaintiff cause said payment to be made by the defend- 
ant  bank as alleged in the answer?" To this instruction thc defend- 
ant  excepted. There was no contest that t h ~  defendant paid and 
charged to the plaintiff's account the check described in the com- 
plaint, upon the unauthorized endorsement of the payee; that  the 
plaintiff was not indebted to the drawee nf said check at the time i t  
was issued, and that  the drawee of said check (Adclla Byerlyl had 
no information of its being drawn; that the plaintiff, the drawer of 
said check, received $1,065.84 out of proceeds 3f said check, and t h ~  
court so instructed the jury, and, also, that  if they "believed all t h r  
evidence in the case to answer the issue $1,782.31, with interest 
from 5 August, 1919." 

The defendant excepts becnnse of the instr~ction as above in re- 
gard to the second issue, and the plaint,iff excepts because the amount 
of the payment, $1,065.84, which he received from the bank out of 
the proceeds of the check, was deducted from the amount of his 
check paid by the bank under the instruction as to the fifth issue. 
Both parties appealed. 
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H. 0. Sapp, Swinlc & Hutchins, and 0. 0. Efird for pluintiff. 
J. E. Alexander for defendant. 

CLARK, C.J. The plaintiff having canceled the security he held 
for the $1,065.84, contends that  though he was paid by Ryerly's 
check that sum out of the proceeds of the check which he handed to 
Byerly he is entitled to recover the full amount of the check which 
he made payable to Adella Byerly, and which by an endorsement 
unauthorized by her was paid the bank. 

A bank is liable for the payment of a check on a forged 
endorsement, unless the drawer was guilty of some negli- (546) 
gence which caused the bank to pay it. "-4 bank is autho- 
rized to pay only to the person designated by the depositor. I t  can- 
not charge against the depositor's account an amount paid by it  on 
a forged endorsement of the depositor's check unless such payment 
is properly attributable to the negligence or other fault of the de- 
positor, or unless the money has actually reached the person who the 
drawer intended should receive it, or the drawer himself." 7 C.J., 
sec. 414, p. 686. 

I n  2 Daniels Neg. Instruments, i t  is said, as quoted in note 23 
to 7 C.J. 678: "Cases have arisen in which checks have been paid on 
forged endorsements made by the person to whom the drawer de- 
livered the check, mistaking his identity for the one who is desig- 
nated as payee; and although it  be a forgery of the name of the per- 
son whom the  bank took him to be, i t  has been considered that the 
bank should be protected in paying the check because the drawer 
was in fault in the first instance, and the person who forged the in- 
strument was the person to whom the drawer actually delivered the 
instrument." We do not think this quotation, however. is in point. 
For there was no mistake as to  the person, W. B. Byerly. to whom 
the check was paid, which was endorsed lL.4della J .  Byerly by W. B. 
Byerly." 

We do not think these, and other similar authorities, have a 
bearing upon this question. The endorsement of the check to the 
bank was not forged by W. B. Byerly who obtained the money 
thereon. The check was obtained from the plaintiff by the forgery 
of a mortgage purporting to be signed by Adella Ryerly, and the 
check procured on such forgery was handed by the drawer to W B. 
Byerly, but the check was made payable to Adella J. Byerly. 
Whether the plaintiff was negligent or not in making a check pay- 
able to Adella J. Byerly upon the faith of a forged mortgage pur- 
ported to be executed by her, and acknowledged before n notary 
public, who certified that  Adella J. Byerly had signed the deed in 
trust, is not the issue in this case. 
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The plain fact here is that  the plaintiff gave a check, payable to 
Adella J. Byerly, and that  check was paid b:? the bank, not upon 
her forged signature, but to W. B. Byerly, a depositor well known to 
the  bank, who endorsed the check "Adella J. Byerly, by W. B. 
Byerly." It is, therefore, not t'he case of the payment of a check 
upon a forged endorsement, but upon a genuine endorsement made 
by W. B. Byerly, and the defect is not a forgery, for there was 
none in this respect, but the bank negligently assumed that W. R. 
Byerly had authority to endorse the paper "Adella J. Byerly, by 
W. B. Byerly." There was no negligence of the plaintiff shown to 
justify this negligence of the bank. 

Upon the evidence the court p ropr ly  directed the jury 
(547) to  answer all the issues in favor of the plaintiff, except as 

to the fifth issue, as to  which he direcmted the jury to credit 
the check with the amount of $1,065.84, repaid to the plaintiff out 
of the proceeds of the plaintiff's check, which had been credited to  
Byerly. 

The amount returned to the ulaintiff came lout of the proceeds cf 
the check issued to Adella J. ~ i e r l ~ ,  and, ina,much as the p!aintiff 
had canceled the mortgage held by him against TV. B. Byerly by 
reason of the forged instrument delivered to kim, such cancellation, 
a s  between the plaintiff and W. R. Byerly, was a nullity, and his 
remedy as to  so much of the proceeds ($1,065.84) as was reliaid to 
him is to be sought by reinstatement of his lien against Byerly; and 
if that  has been lost by the sale of the property in the meantime 
to other parties, i t  is the plaintiff's loss. 

As between the plaintiff and the bank the amount of the check 
paid by i t  on Byerly's unauthorized endorsement should be credited 
with the $1,065.84, which was repaid to the p aintifY by Byerly out 
of the proceeds of the check, for this nleasur2s the lose which the 
plaintiff has sustained by reason of the payment of the check upon 
the endorsement thereof by W. B.  Byerly. The $1,065.84, if lost by 
plaintiff, has been lost by his acceptance of the forged security. 

As to both appeals we find 
No error. 

Cited: Bell v. Bank, 196 N.C. 237; Rank v. B m k ,  197 N.C. 
533; Construction Co. v. Tmst Co., 266 N.C. (553. 
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Evidence-NonsuitTrials-Statutes. 

Where exception is taken to the refusal of the court to dismiss the ac- 
tion, as in case of nonsuit, both after the clocr of plaintiff'> elidence and 
after the defendant's evidence ha< becn introduced, onlj the e~ception 
taken after the close of all the evidence nil1 be considered on appeal, un- 
der the express provision of C.S. 567, and, so consid~red, the evidence 
must be accepted as  true and construed in rhe light most favorable to the 
plaintiff. 

Principal and  Agent-Damages-Scope of Agency. 
The principal is only bound by such acts of his agent as are within 

the scope of the duties the agent owes him and which he has been au- 
thorized to perform, and none other, though the agent may hare therein 
acted with the intent to benefit his principal. 

Same--Special Police-False -4rrest-Night Watchman. 
The responsibility of defendant for damages for false arrest and im- 

prisonment of the plaintiff, in his action for damages, by a night watch- 
man, whose duties to the defendant mere confined to a certain area within 
a n  enclosure a t  defendant's mill and settlement, and for whom tlie watch- 
man had been deputized as :I special policeman, does not extend beyond 
the area restricted on the defendant's premiws, and an arrest beyond 
them is not within the scope of the employment of the watchman, or 
within the scope of his duties to the defendant. 

Same-Evidence-Nonsuit-Trials. 
Where there is evidence tending to shoT that defendant's night watch- 

man v a s  employed to perform his duties only within a certain enclosure 
a t  the defendant's mill; that he had also been deputized by the town au- 
thorities to act for defendant as special policeman: that he had arrested 
the plaintiff a t  a remote place on the mill settlement property, where lie 
was not authorized by the defendant to guard, and caused his incarcera- 
tion in the city jail; that the case was disnlissed by the justice of the 
peace for the lack of evidence and the plaintiff finally discharged: Held. 
a question for the jury in plaintiff's action for damages for mlqe arrest 
and imprisonn~ent, of whether the defendant's night \~a t rhman was act- 
ing ~ i t h i n  the scope of his employment a t  th? time; and a motion as of 
nonsuit upon the evidence was properlx denied. 

Appeal and  Error-Objections and  Exceptions-Instructions-Special 
Requests. 

Where the trial judge has assunlcd to charge upon a principle of law 
arising under the evidence in the c a y ,  he must do so in such wag as not 
to cause prejudice to the appellnnt's right hy nn oniission of material 
matter necessary for a comprehensive understantling by the jury of the 
principle laid don-n for their guidance, without the necessity of a ~roffered 
prayer for special instruction. 

S a m e s p e c i a l  Police-Principal and  Agent-Sight \Vatchnian. 
Where, in an action for damages for false arrect and imprisonment, the 

defendant, a cotton mill corporation, resists liability upon the coniention, 
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with supporting evidence, that the arrest was made by its night watchman 
beyond a certain enclosure wherein his duty to il  was solely to have bee11 
performed, and upon a remote l ~ a r t  of the mill c;ettlemcnt; and it  appears 
that this watchlnan had been ofticiallg deputized by the town tc act as a 
special policelnam for the defendant, a general instrucrion resting defend- 
ant's liability upon whether the watchman acted within the sco11e of his 
employment, as  such, without particularizing the law a~~plicahle to the 
defendant's evidence. is rerersible twor. 

APPEAL by defendant from Dcrnids, J., and a jury, a t  
(548) the April Term, 1921, of CVMBERLAND. 

It is not necessary to set out all the evidence. So much 
is stated as is necessary to  explain the questions presented. 

The plaintiff brought suit to recover damages for false arrest and 
imprisonment. Evidence for the plaintiff tended to show the facts to 
be as  herein stated. The defendant corporation was engaged in man- 
ufacturing cotton cloth in the city of Fayettev He. On 3 August, 1920, 
about sunset, the plaintiff went to Charles hIaultsby's store, which 
was situated near the defendant's mill, to see Maultsby on a matter 

of business. Soon afterward he ,started home, and followed 
(549) a footpath which led through a field over defendant's land 

on which the defendant's operatives lived; but this path 
did not extend through the enclosed mill p ro~er ty .  On the way the 
plaintiff met Ed. Mazingo, the defendant's night watchman, who 
inquired where the plaintiff was going, and to the plaintiff's answer 
that  he was going to the street, replied, "You can go with me." 
Plaintiff and Mazingo walked to the street and stopped, and Ma- 
zingo asked plaintiff whether he knew any one t h ~ r e ,  and was re- 
ferred by plaintiff to  Cato Salmon. The two thereupon went to the 
Holt-Morgan mill and had a coawrsation with Salmon, in which 
Mazingo said he had arrested the plaintiff "down the path." A po- 
liceman was then called, and the plaintiff and Mazingo went with 
him in a car to the courthouse, thence to the police station, and the 
plaintiff was placed in a cell, where he remained about an hour. The 
plaintiff then gave bond to appear at the trial the next morning, and 
was released from custody. Upon the hearing the court held the 
evidence to be insufficient, and the plaintiff was discharged. Ma- 
zingo was defendant's night watchman when the arrest was made, 
and had no warrant; he was not acting as policeman of the city, and 
was not on the payroll; but the mayor had sworn him in as special 
policeman to serve the defendant as night watchman. 

Evidence for the defendant tended to show the facts to be as fol- 
lows: il4azingo had been employed by the defendant as night watch- 
man, and had served in this capacity about foul, years; there was a wire 
fence eight or ten feet high inclosing defendant's mjll, warehouses, and 
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yard, and i t  was Mazingo's duty to stay inside this inclosure, to keep 
watch on the boilers, and to see tha t  no one interfered with any prop- 
erty inside the fence. r\lazlngols instructions, given him by the de- 
fendant's superintendent, limited his authority to the inclosure, and 
he exercised no authority outside the fence, and had not done so 
during his four years service. H e  had been sworn in as a sprcial po- 
liceman of the city of Fayetteville, and had a badge which had bcen 
given him by the chief of police. The defendant did not request that 
he be sworn in as a special policeman, and knew nothing about it. 
Mazingo was instructed by the city authorities to serve anywhere 
in the city as  policeman. R e  had made arrests in the city off the de- 
fendant's property, and in no case had he made an  arrest as night 
watchman. On the night this plaintiff was arrested, RIazingo was 
not acting as night watchman: he was off duty, and John Stevens 
had taken his place. RIazingo arrested the plaintiff, who wa3 on a 
cement tile in the weeds near a woman's house, because he had been 
told by two or three people tha t  a man of suspicious conduct had 
gone there. At  the time of the arreqt the plaintiff told him he was 
trying to ascertain whether Overton was going to see a certain wo- 
man who lived nearby. After the plaintiff had been taken to police 
headquarters, a warrant was "written out." 

The issues as to the wrongful arrest, and as  to compen- 
satory damages were answered in favor of the plaintiff, and (550) 
the defendant appealed. 

Bullard (e: Stringfield and H .  L. Brothers for plaintiff. 
Oates & Herring and Sinclair, D y e  R. C'lark for d e f e n d n r f .  

ADAMS, J. First a t  the close of the plaintiff's evidence, and af-  
terward a t  the conclusion of all the evidence, the defendant made a 
motion to dismiss the action as in rase of nonsuit. Exception was 
duly entered to the court's denial of each motion. Ry the exprebs 
terms of the statute the defendant has the benefit only of the latter 
exception. C.S. 567; Riley  v. Stone,  169 N.C. 423. Therefore, all the 
evidence introduced a t  the trial must he accepted as true 2nd con- 
strued in the light most favorable to the plaintiff. Rush v. .;lfcPher- 
son, 176 K.C. 562. 

The  evidence introduced by the plaintiff tended to show tha t  the 
mayor of the city of Fayetteville had administered the official oath 
to  Mazingo, who mas t o  serve the defendant, not the city. in the dual 
capacity of night watchman and special policeman; that  on the eve- 
ning of 3 August, 1920, the plaintiff, while on the defendant's prem- 
ises, mas arrested by Rlazingo without a warrant, restrained of his 
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liberty in the mill office, carried thence in a car by Mazingo and a 
city policeman to  police headquarters, and there confined in a cell 
for the space of one hour; that  he was then I-eleased from custody, 
having given bond to appear for trial on t,he day following; and that  
upon the hearing he was discharged by the court for want of suffi- 
cient evidence. The record does not show definitely that  the mayor 
of the city administered the official oath to  llazingo a t  the request 
of the defendant, but i t  does tend to show th2,t Mazingo had served 
the defendant as night watchman for a period of four years. There 
was other evidence tending to corroborate the testimony of the plain- 
tiff concerning the circun~stances under which the arrest was made. 
While we express no opinion as to its weight, we hold that  the evi- 
dence was sufficient to justify his Honor in declining the defendant's 
motion. 

It is not necessary to  discuss all the other exceptions entered of 
record for the reason that  one instruction whi2h his Honor gave the 
jury entitles the defendant to a new trial. In  the argument here the 
defendant emphasized the contention that if Mazingo in fact made 
the arrest he did so without the defendant's knowledge or authority, 
and that  there was no evidence of ratification. Whether Mazingo, 
a t  the time of the arrest, was acting in the capacity of special po- 
liceman for the city, or in the capacity of night watchman for the 
defendant was a question directly relevant to the defendant's conten- 
tion. If he made the arrest while purporting lo act as night watch- 

man, whether he was acting within the Pcope of his au- 
(551) thority, likewise, became a vit,al question. The defendant 

insisted that  Mazingo had no authority to perform any duty 
or to do any act on its behalf outside the wire fence which inclosed 
the mill, the dyehouse, and the warehouses; rind that  as the arrest 
was effected outside this incloqure, the defendant was not liable in 
damages to the plaintiff. 

His Honor delivered his charge to the jury just before the mid- 
day  recess, and, upon reconvening the court, recalled the jury and 
gave the following additional instructions, which are numbered 
merely for the purpose of convenient referenve: 

1. ((1 am not sure that  I made the statement to  you that I in- 
tended to make in connection with the rest of my charge, and that 
was this: that if the arrest was wrongfully made by Mazingo and 
made about the company's business and within the scope of his em- 
ployment, and if you are satisfied by the grettter weight of the evi- 
dence, then you will answer the first issue 'YES.' 

2, ((1 intended in that same connection to tell you that  if Ma- 
z i n g ~  made the arrest as night watchman, and while in the per- 
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formance of his duty to the company, and within the scope of his 
employment, tha t  would be a wrongful arrest, but before you can 
answer tha t  issue 'Yes,' you would have to determine whether he 
was doing i t  about the company's business and within the scope of 
his employment. You will take this in connection with the rest of 
the charge I gave you. 

3. "In other words, I called you back because I could not re- 
member whether I told you tha t  it would be a wrongful arrest for 
Mazingo to arrest the  plaintiff if he was then acting as night watch- 
man;  tha t  would make i t  wrongful, because as night. watchman, ac- 
cording to his own contention, or the contention of the defendant, 
he had no right to make an arrest outside of the mill inclosure. Ycu 
will take tha t  in connection with the rest of my charge." 

T o  the paragraphs numbered two and three the defendant ex- 
cepted. 

All the evidence of the defendant* directly relevant to the ques- 
tion tended to show tha t  Rlazingo was employed to do certain work 
inside the wire fence, and not elsewhere; that he was not engaged to 
perform any duty for the defendant beyond the defined area; that  
he had never exercised or pretended to exercise any authority on 
behalf of the defendant outside this inclosure; that  he received his 
instructions from the defendant, and knew t!le limit of his authority. 

I n  Labatt's Master and Servant, sec. 2480, i t  is $aid: "The terms 
upon which a special policen~an is appointed are usually such a? to 
limit the exercise of his powers to a certain area. For wrongful arrest 
made by him a t  a place which was clearly outqide tha t  area, in re- 
spect of an offense previously committed, the party a t  whose request 
he was appointed cannot be held liable, even though the act was of 
such a description that,  if the element of locality were ab- 
stract, the aggrieved party would have been entitled to re- (552) 
cover." And in Wood's Law of Master and Servant: "The 
question usually presented is whether, as a matter of fact or of law, 
the injury was received under such circumstances tha t  under the 
employment the master can be said to have authorized the act, for 
if he did not, either in fact or in law, hc cannot be made chargeable 
for its consequences, because, not having been done under authority 
from him, express or implied, i t  can in no sense be said to be his 
act." Sec. 279. 

The question is discussed by Walker. 5.. in Daniel v. R. R., 136 
N.C. 517, in which are cited a number of the leading decisions. Upon 
a review of these authorities his conclusion is this: "It mav then be 
gathered from the books as a general rule, which is clearly appli- 
cable to the factJs of this case, that  if the servant, instead of doing 
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that which he is employed to do does something else which lie is not 
employed to do a t  all, the master cannot be said to do it by his 
servant, and, therefore, is not responsible for what he doe<. It is 
not sufficient that the act showed that he did it  with the i n t ~ n t  to 
benefit or to serve the master. It milst he something done in attempt- 
ing to do what the master has employed the strvant to do. Mitchell 
v. Crasweller, 76 E.C.L. 246; Limprts v. L. G. G .  Co., 32 L.J. (Exch.) 
34. Nor does the question of liability depend on the quality of the 
act, but rather upon the question whether it  has been performed m 
the line of duty and within the scope of the authority conferred by 
the master. The facts of this case do not bring it within the prin- 
ciple." 

Mazingo testified that  he was employed to serve as night watch- 
man in the inclosure; to stay within i t ;  to "look out for the boilers"; 
and to see that  no one interfered with any of the inclosed property. 
His testimony was corroborated by that  of the defendant's super- 
intendent. 

The arrest was made on a remote part of the defendant's prop- 
erty outside the inclosure. If, then, the jury should find the facts 
to be as contended by the defendant, i t  is obvious that hlazingo 
was not acting within the scope of his nuthori~y when he made the 
arrest. 

I n  paragraph three of the instructions referred to his Honor ex- 
pressly told the jury tha t  the arrest was wrongful if made by Ma- 
zingo as night watchman, and a t  the same time permitted the jury, 
in response to the instruction in paragraph two, to  pass upon the 
question whether Mazingo as night, watchman was acting within 
the scope of his authority, without applying the instruction to the 
defendant's version of the evidence. 

Without having tendered a written request, the defendant was 
entitled to the further instruction that  if the jury should find from 
the evidence that  Mazingo was employed to do cert,ain work inside 
the inclosure, and not elsewhere, as contended by the defendant, 

and, laying aside this work, he went outside the inclosure 
(553) and made the arrest a coneiderable distance away, partic- 

ularly a t  the instance of Royal1 or B-ock, they should an- 
swer the issue in the negative, because in thal, event he would not 
be acting within the scope of his authority. 

I n  Real Estate Co. v. h!!oser, 175 N.C. 259, it is said: "The in- 
struction given is correct as fa r  as i t  goes, b ~ t  the judge failed to 
state the defendant's contention and to instruct the jury that  the 
defendant had a right to withdraw his proposition under certain con- 
ditions, and what those conditions were. Even without a specific in- 
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struction i t  was incumbent upon the judge to do this, for w l m  the 
judge assumes to charge and correctly charges the law upon one 
phase of the evidence, the charge is incomplete unless i t  embraces 
the law as  applicable to the respective contentions of ear11 party, 
and such failure is rerereible error." Jarrett v. Hzyh Point Co., 144 
N.C. 299; Lea v. Ctilitics Co., 176 N.C. 514. 

His  Honor's omission to instruct the jury more definitely upon 
the law and the evidence relatire to the scope of hlazingo's authority 
was evidently prejudicial, and entitles the  defendant to a 

Ken. trial. 

Cited: S.  v. Thomas, 184 N.C. 760; Construction Co. v. R. R., 
185 N.C. 48; Bzctler v. Affg .  Co., 185 Y.C. 251; Bank v. Yelverton, 
185 N.C. 321; S. v. O'Neal, 187 N.C. 25; S. 21. Melton, 187 N.C. 482; 
Gallop v. Clark, 188 N.C. 192; S. v. Bost, 189 N.C. 643; Richardson 
v. Cotton Ni l ls ,  189 N.C. 655; Jarrell v. Cotton illills, 189 N.C. 837; 
Kelly 21. Shoe Co., 190 N.C. 410; dfillzng Co. v. I Iuy .  Comm., 190 
N.C. 699; Mehaffey, Adinr. v. Construction Co.. 194 N.C. 720; 
Wilkie  v. Stancil, 196 N.C. 796; Parrzsh v. Mfg.  CO., 211 N.C. 11; 
Snow v. DeBzitts, 212 N.C. 124; ECyals v. Contracting Co., 219 N.C. 
494. 

H. H. GROT'ES ET AL.. V. J. WHITE WBRE ET -4L. 

(Filed 30 November, 1921.) 

1. Guardian and Ward-Clerks of Court-Summons-Personal Service on 
Ward-Valid Process-Statutes. 

Where a guardian ad l i t em has been duly appointed to represent a party 
to an  action under disability, the court will protect his interest, and 
though our statute specifies that a summons must he served on such per- 
son, no practical harm would result therefron~ to the ward where a 
guardian ad  litcm has been appointed, and he accepts the service of the 
summtrnc: and prew~nably performs his stxtutory duties: and the proceed- 
ings will not be declared void a s  to the ward when such has  been  don^. 
C.S. 4.51. 

2. Guardian and Ward-Disability-1nc;ane Persons--Clerks of Court- 
Appointment-Certificates-Public Institutions-Statutes- Evidence. 

The certificates of the superintendents of hospitals fo r  the inyane, which 
are  to he received a s  sufficient evidence for the clerk of the Superior 
Court to appoint a guardian for an  insane person. etc., when duly sworn 
to and subscribed before the clerk of the Superior Court, notary public, 
etc., C.S. 2286, relates to the superintendenls of such hospitals under gov- 
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ernmental control, and do not include within the meaning of the statute 
superintendents of private institutions of this character, and the appoint- 
ment by the clerk of guardians ad l i t em on their certificates is roid. 

3. Constitutional Law-Statutes-Trial by Bury--Insane Persons - Dis- 
ability-Statutes-Guardian a n d  Wurd-Inquisition of Lunacy. 

The constitutional provision preserving the right to a trial by jury, 
Article I, section 19, applies only to cases ir, which the prerogative existed 
a t  comnlon law or by statute a t  the time the C'onstitution was adopted, 
and C.S. 2287, requiring that only six freeholdelms shall be summoned to 
inquire into the sanity of the person alleged to be insane, is constitutional, 
not requiring a jury of twelve. 

4. Insane Persons-Disability-Statutes-Inquisition of Lunacy-Parti- 
tion-Ratification-Deeds a n d  Conveyances-Statutes. 

Where the clerk of the court has unlamfull~ ,ippointed a guardian ad 
litem, upon insufficient evidence, in proceedings to yartitinn iaild, and 
thereafter the ward has been adjudged sane under the proceedings of 
C.S. 2287, the ward may ratify the division of and allotted in the pro- 
ceedings by receiving the benefits thereof, and ~xecuting interchangeable 
deeds with the other parties. 

APPEAL from a judgment of Shazc, J., rendered at charn- 
(554) bers in the city of Charlotte on 7 Novenlber, 1921, over- 

ruling the defendant's demurrer to the complaint, from 
GASTON. 

The following is a concise statement of the plaintiffs' allegations; 
L. F. Groves died leaving n last, will and testament, in which he 
named as devisees his widow, Sarah E. Groves, and his sons, H. H. 
Groves, L. C. Groves, E. E. Grovcs, and Forcst &I. Groves. H. H. 
Groves and L. C. Groves duly qualified as acminidratore with the 
will annexed of the estate of said L. F. Groves, and thereafter en- 
tered upon the discharge of their duties as such adminiqtrators. 
Forest &I. Groves had been, and a t  that  time mTas, confined in the 
Westbrook Sanatorium in or near the city of Richmond, in the State 
of Virginia, which is a private sanatorium for the treatment of in- 
sane persons and others suffering from nervous and mental dia- 
order. After said administrators had qualified Dr. James K. Hall, 
who was in charge of said sanatoriun~, certified that Forest J4. 
Groves was of insane mind and memory, not capable of managing 
his financial affiairs, and that the said Groves was confined in said 
sanatorium. Thereafter, application was made to the clerk of the 
Superior Court of Gaston for the appointment of a guardian for 
Forest RI. Groves, on the ground that paid Groves was ifisme, and 
the clerk, after notice to said Groves, issued 11.tters of guardianship 
to E. E. Groves, who took the required oath and qualified as the 
guardian of said Forest R t .  Groves. After said I:. E. Groves had been 
appointed guardian, a special proceeding was instituted before the 
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clerk by Sarah E. Groves, widow, against H. H. Groves. L. C. Groves, 
E. E. Groves, and E. E .  Groves as guardian of Forest 31. Groves. for 
the allotment of the widow's dower in the real estate of her deceased 
husband, and upon report of the jury allotting dower, said report 
was confirmed by said clerk. Subsequent thereto an ex pnrte pro- 
ceeding was instituted by H. H. Groves, L. C. Groves, E. E. Groves, 
and Forest 11.1. Groves by his guardian, for the partition of the real 
estate claimed by said devisees as tenants in common, and upon the 
report of commissioners appointed for the purpoee of mak- 
ing such partition, a decree was entered by said clerk con- (555) 
firming the report of said commissioners, and the land was 
accordingly partitioned among said tenants. After this partiticn 
was made, H. H. Groves and his wife conveyed the land, or a part 
of the land allotted to IT. H. Groves, to the defendants, J. White 
Ware, J. E. Simpson, and J. A. Estridge, a t  the purchase price of 
$26,000, which was secured by a deed of trust. J. E. Simpson paid 
as a part of the purchase price $8,666.67, and the defendants Ware 
and Estridge refused to complete their payments on the ground that 
said land had not been legally partitioned, in that E. E. Groves had 
not been legally appointed guardian for said Forest AI. Groves, and 
that  Forest 11. Groves had not been personally scrved with sum- 
mons. A petition was filed by E. E.  Groves for the purpose of having 
said Forest M. Groves declared sane, and afterward a jury was sum- 
moned to inquire into the sanity of said Forest M. Groves, who, af- 
ter investigation, made report that  Forest >I. Grove9 was no longer 
insane, but was of sound mind and memory, and capable of manag- 
ing his own affairs. Thereafter, on 8 April, 1921, the clerk of the 
Superior Court made an order confirming the report of said jury. 
After this order of the clerk had been made Forest ;\I. Groves ten- 
dered to Sarah E. Groves a quitclaim deed for all his right, title, 
and interest in and to the land allotted her as dower, reserving his 
rights as remainderman in the same, and tendered also a quitclaim 
deed to the defendants Ware, Simpson, and Estridge for the lands 
conveyed to them by H. H. Groves and wife, and, in addition, a 
quitclaim deed to L. C. Groves and E. E. Groves for the land 81- 

lotted to them. The widow and the tenants in common have ten- 
dered quitclaim deeds to each other, mutuallv releasing to each 
other the interest which each tenant had in the land allotted to the 
other tenants. H. H. Groves endorsed to the Groves Mill Company, 
Inc., of Gastonia, the note executed as evidence of the purchase price 
of the land sold by him to the defendants Ware, Estridge, and Simp- 
son. 

The defendants filed a formal demurrer to the complaint, which 
is as follows: "The defendants demur to  the complaint herein on the 
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grounds that  the same does not state a cause of action, particularly 
in that the said Forest M. Groves was not legally served with sum- 
mons nor legally brought into court, and that  the proceedings lor 
his restoration to a normal and mental condition are not legal, and 
that  the said H. H. Groves and wife cannot deliver to t,he defend- 
ants Ware, Estridge, and Simpson a good, legal, and indefeasible 
title to the lands which were conveyed by the said H. H. Groves 
and wife to the said Ware, Estridge, and Sinlpson, and that  the 
said H. H. Groves has no legal right to collect the purchase money 
therefor." 

Judge Thomas J .  Shaw heard the argument a t  cham- 
(556) bers in the city of Charlotte on 7 November, 1921, and 

rendered judgment overruling the dernurrer. The defend- 
ants excepted, and appealed to the Supreme Court. 

M a n g u m  & D e n n y  for plaint i f f .  
J .  W .  Timber lake  for the defendants  Wtrrs, Estridye,  and S imp-  

son. 
Clarence N .  Aust in  for Forest 14.  Groves. 

ADAMS, J. The legal propositions upon wEich the demurrer is 
based are these: (1) Forest M. Groves was not personally served 
with summons; (2) the pretended appointmen: of his guardian is 
void; (3) C.S. 2287, is unconstitutional. We shall consider the prop- 
osition seriatim. 

C.S. 451, provides that if any defendant in an action or special 
proceeding is non compos mentis  he must defend by his general or 
testamentary guardian, and if he shall have no general or testa- 
mentary guardian, and shall have been served with summons, the 
court may appoint a guardian ad l i tem to  deferid in his behalf. The 
requirement of the statute as to the service of a summons on a per- 
son who is non  compos ~ n e n t i s  should be strictly observed, but the 
question here presented concerns the legal effect of a failure to  
make such senice. The guardian ad litern accepted service, and 
presumably performed his statutory duties. In  Mutthezcs v. Joyce,  
85 S .C.  258, Smith, C.J., said: "While, according to recent decisions, 
jurisdiction oyer the person of infr~nts is acquired only as in the 
other cases by the service of process on them, ~ . n d  then it is compe- 
tent to appoint, in case there is no general guardian, a guardian ad 
litent to act in their behalf and to protect thcir interests so as to 
bind them by judicial action, a different practice has long and al- 
most universally prevailed in this State, and this power of app0ir.t- 
ment has been generally exercised without the issue of process, for 
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the reason tha t  no practical benefit would result to the infant from 
such service on him, and the court always assumed to protect the 
interests of such party, and to this end committed him to the de- 
fense of this special guardian." Practically to the same effect is the 
language of Hoke, J., in Rnwls v. H e n h s ,  172 N.C. 218: "The facts 
in evidence strongly tend to show that the proceedings were in all 
respects regular and tha t  defendant's title has never been open tc; 
question; but were i t  otherwise, and by reason of the fact that sum- 
mons was not personally served on the minor, our authorities are 
very uniformly to the effect that  the interest of the minor having 
been presented, and an answer having been filed by his general 
guardian or guardian ad litem, the failure to serve on the minor per- 
sonally was only an irregularity, to be corrected, i f  a t  all, by motion 
in the cause. Hawis 21. Bennett, 160 N.C. 339; C1' T Z S S O ~ L  v. 
Glisson, 153 N.C. 185; Rackley v. Roberts, 147 N.C. 201; (657) 
Carraway v. Lnssaler, 139 N.C. 145; Carter v. Rountree, 
109 N.C. 29; Matthews zl. Joyce, 85 N.C. 258. And these authori- 
ties are to the effect that, even when properly applied for, an irregu- 
lar judgment is not to be set aside as a conclusion of law because 
of the irregularity, but only on a show of merits, and when the com- 
plaining party has proceeded with proper diligence." 

It is insisted in the next place that the clerk's order appointing 
a guardian for Forest ill. Groves is void, because the clerk had no 
legal right to make such appointment upon the certificate of Dr. 
Hall. C. S. 2286, is as follows: "If any person is confined in any 
hospital for insane persons, in any state, territorial, or governmen- 
tal  asylum or hospital, in this State or any other state or territory, 
or in the District of Columbia, the certificate of the superintendent 
of such hospital declaring such person to be of insane mind and 
memory, which certificate shall be sworn to and subscribed before 
the clerk of the Superior Court or any notary public, or the clerk 
of any court of record of the county in which such hospital is sit- 
uated, and certified under the seal of court,, shall be sufficient evi- 
dence to authorize the clerk to appoint a guardian for such idiot, 
lunatic, or insane person." 

It was evidently intended by the General Aseembly that the 
certificate of insanity should be received and accepted as evidence 
only \Then made by the superintendent of a hospital which is sub- 
ject to state, territorial, or govwnmental control, and not when 
made by the manager or superintendent of a private institution, 
who occupies no public official position and is not dirertlv subject 
to governmental supervision. The complaint alleges that Westbrook 
Sanatorium is a private institution, and for this reason we are of 
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opinion that  the certificate of Dr. Hall was not such as the statute 
contemplates, and did not authorize the clerk's appointment of the 
guardian. 

The con~plaint alleges, however, that Forest M. Groves was re- 
stored to sound mind and memory, and thereaf~er ratified the pro- 
ceedings both for partition and for the al lot i~ent  of the widow's 
dower. The demurrer admits this allegation; but the defendants con- 
tend that  the alleged order of restoration to sanity was based upon 
a proceeding which is unconstitutional; that the jury was composed 
of six men, instead of twelve; and that Forest M. Groves was de- 
prived of his property without due process of law. This contention 
presents the third ground of objection to the complaint. 

C.S. 2287, provides that  when any insane person brcomes of 
sound mind and memory, a petition in his behdf may be filed he- 
fore the clerk of the Superior Court of the county of his residence 
setting forth the facts; whereupon, a jury of six freeholders shall be 

summoned to inquire into the sanity of the person alleged 
(558) to be sane, and if the jury shall find him to be sane, such 

person may make contracts and sell hi:$ property. 
The complaint alleges that  the fact of GrovesJ restoration was 

inquired into and determined by a tribunal created under the pro- 
visions of this statute. 

It is not necessary t,o discuss the question a t  length. That a 
state cannot deprive a person of his property without due proccss 
of law does not necessarily imply that all trialr, in the state courts 
shall be by a jury composed of twelve men. M.azu'ell v. Doto. 176 
US .  603; Walker v. Sauvinet, 92 V.S. 92. Nor is the contention of 
the defendants necessarily determined in their favor by Article I ,  
section 19, of the Constitution of North Carolina. The right to a 
trial by jury, which is provided in this section, applies only to cases 
in which the prerogative existed at common law, or was procured 
by statute a t  the time the Constitution was adopted, and not to 
those where the right and the remedy with it are thereafter created 
by statute. 16 R.C.L. 194. In Lindscy v. Lindsey. 45 L.R.A. (N.S.) 
914, the Supreme Court of Illinois, in a discussion of t h e  question 
presented here, said: "On the trial of the cas? before the county 
court, a jury of twelve men was demanded and was denied." Thc 
statute, as we have said, provided for trial by a jury of ~ i x .  Upon 
this question the Court said: "The constitutional provision that  'the 
right of trial by jury, as heretofore enjoyed, shd l  remain inviolate,' 
does not apply. This is not a proceeding according to the course of 
the common law, in which the right of a trial by jury is guaranteed, 
but the proceeding is a statutory one, and the statute, too, enacted 
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since the adoption of the Constitution. There was not, a t  the time 
of such adoption, the enjoyment of a jury trial in such a case. In  
reference to this subject, generally, Judge Cooley, in his work on 
Constitutional Limitations, p. 319. remarks: 'But in those cases 
which formerly were not triable by jury, if the Legislature provide 
for such a trial now, they may doubtless create for the purpose n 
statutory tribunal con~posed of any number of persons, and no ques- 
tion of constitutional power or right could arise.' " 

The proceeding under section 2287 was not according to the course 
of the common law, and the constitutional inhibitions do not apply. 
The judgment overruling the demurrer is 

Affirmed. 

Cited: McInnish v. Bd. of Ed., 187 K.C. 496; Hagler v. Hwy. 
Corn., 200 N.C. 734; Wyatt v. Berry, 205 N.C. 122; Belk's Dept. 
Store v. Guilford County, 222 N.C. 447; I n  re Jeffress, 223 N.C. 276; 
Utilities Corn. v. Trucking Co., 223 N.C. 695; In  re Annexatzon 
Ordinances, 253 N.C. 649; Raperonis v. Hruy. Corn., 260 N.C. 596. 

MIXITIE JORDAX AXD HER HUSBAND, J. R. JORDAN, v. INTERURBAlV 
MOTOR LINES, INC., FT AL. 

(Filed 30 November, 1921.) 

1. Evidence-Expert-Opinion. 
Where there is evidence that the negligence of the defendant caused the 

physical injury to the plaintiff, the testimony of a physician, having quali- 
fied as an expert, is competent that following the injury the plaintM com- 
plained of soreness in her side, which he, upon examinntion. found to have 
been caused by her ribs there being in a concaved condition. 

2. Evidence-Damages-Health-Contradiction. 
Where the plaintiff's action is to recover damages for injury to her 

health caused by defendant's negligence, and a witness in her behalf, on 
cross-examination, has testified to her having had a "fainting spell" before 
the injury, tending to show that she was then in bad health, it is compe- 
tent, upon the redirect examination, for the xaitness to explain why she, 
on this occasion, had the "fainting spell," in contradiction of the defend- 
ant's contention. 

8. ~ama~es-Evidence--Instructions-Profits-Punitive Damages. 
In an action to recover damages for an alleged personal injury negli- 

gently inflicted by the driver of defendant's motor bus operated for hire, 
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evidence as  to the defendant's profits is harmless, or not prejudicial to 
the defendant when the charge of the court ic; correct as to the measure 
of damages, excludes recovery for punitive damagts, and it appears that 
no profit was derived from the enterprise. 

4. Negligence - Evidence - Automobiles - Licenses - Instruct io~is  - 
Appeal and  Error--Harmless Error .  

Where the defendant's liability for a personal injury depends upoll 
the negligence of one of its drivers of a jitney nlotcr bus for hire, evidence 
that the driver was without license, if erroneous, is without prejurlice to the 
defendant, where, under the instructions of the court, the jury mas es- 
cluded from considering it  in determining the issues, and the law was cor- 
rectly charged as to the defendant's responsibility, under the evidence. 

5. Appeal and  Error--Harmless Error-1nstr11ctioor;-Statutes-Substitu- 
t ion of Words-Negligence. 

A substitution of the words "deemed a violation of the statute" for the 
words "shall be a violation of this section" of the statute regulating auto- 
mobiles upon the highways, with reference to the defendant's negligence 
in a personal injury case, is held not to be prejudicial to the defendant, 
or reversible error. 

6. Evidence-Negligence-Automobiles--&uestios f o r  Jury-Trials. 
Held,  in this case, there was sufficient evidence to take the case to the 

jury that the driver of defendant's jitney motor-bus was negligent in not 
exercising ordinary care in driving between the automobiles on the high- 
way and thus causing a personal injury to the plaintiif in the action. 

7. Appeal and  Error---Objections and  Exceptions--Contentions-Instruc- 
tions. 

Error alleged in the statement b~ the trial judge of the contentions of 
the parties must be made in time to allow him to make the necessary cor- 
rection, or the exception will not be considered or appeal. 

8. Negligence-Principal a n d  Agent-Automobiles. 
The owners of a jitney motor-bus line for hire are responsible in dam- 

ages for the actionable negligence of their drivers in causing injury while 
acting within the scope of their employment. 

APPEAL by defendant from SLaw, J., a t  the March 
(560) Term, 1920, of R.INDOI,PH. 

This is a civil action hrought to recover danlages for 
personal injuries of the f c n ~ e  plaintiff, alleged to have been caused 
by a collision of her automobile and that  of the defendants, which 
was driven by Earle Murphy, coimnonly know? as Clyde LIurphy, 
the collision being due to the negligence of !,he said I lu rphy  in 
driving the defendant's automobile on the road from High Point to  
Greensboro. As Murphy, who was driving what is known as a jitney- 
bus, was attempting to pass a Buick autoinobi e, which Yns stand- 
ing on the right-hand side of the road, he met the car in which the 
feme plaintiff was riding, and t,he two cars co lided and threw the 
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plaintiff into the wind-shield of her car, and thence upon the ground 
several feet away, causing her serious and painful injury. Tha t  the 
plaintiff's car gave the driver of the jitney-bus sufficient space to 
pass the two other cars in safety, but by careless and even reckltss 
inanagenlent of hlurphy's car by him, the accident occurred. 

There was a verdict and judgment for the plaintift', and defend- 
an t  appealed. 

Wal t e r  Roya l  and H a m m e r  & JIoser for plaintiffs. 
J .  A. Spence for defenrlants. 

WALKER, J . ,  after stating the case: 1. There was evidence tend- 
ing to sustain the cause of action, as alleged in the complaint. 

The first objection of the defendant is that  the court permitted 
Dr .  ,Jackson, an expert witness, to testify a5 to the condition of two 
of the feme plaintiff's ribs, which he said had been concaved by the 
blow she received in the accident. The feme plaintiff testified that  
she was sore on that side of her body, and, upon examination, the 
doctor discovered that  the ribs were in a concared condition. The 
defendant coinplains that thc plaintiff had not firqt proven that this 
condition was caused by the accident, but there was ample evidence 
of this fact, and the testimony of the doctor v a s ,  therefore, compe- 
tent to show what her physical condition was. There is no merit in 
this exception. 

2. The defendant cross-examined the husband of the 
feme plaintiff, who was her witness, and he te~tified tha t  (561) 
his wife had fainted once before, and, in order to show 
what ~ m s  the cause of her fainting, on redirect examination, the 
witness was permitted to state the circun~stances under which she 
had the "fainting spell," and we do not see why this was not compe- 
tent, as the evidence on cross-examination was offered to show that 
her health had previously been in a frail condition before she re- 
ceived the injuries, and the redirect testimony was in explanation 
of it. S. v. Orrell, 75 N.C. 317; 2d Elliott on Evidence, p. 195; Smith 
v. R. R., 147 N.C. 607; S.  v. Allen,  107 K.C. 805 

3. The testimony of l l r .  R i rkn~an ,  one of the defendants and 
the ojmer of the bus, as to the dividends received from his business, 
was not sufficiently harmful to he noticed, if i t  was a t  all prejudicial. 
The judge abqolutely stated what plaintiff must show in order to re- 
cover any damages, and then what special damages she could re- 
cover, and the jury were restricted in this way, and were not al- 
lowed to use the question addressed to Rlr. Kirkman as to the 
profits of his business. There was evidence of recklew~ess of the 
driver, and perhaps of wantonness, but his Honor did not permit a 



600 IN T H E  SUPREME COURT. 1182 

recovery of punitive or exemplary damages, and, even if the court 
erred in permitting hIr.  Kirkman to refer to the dividends of the 
business, i t  was surely harmless in view of the strict charge of the 
judge. But  a conclusive answer to this objection is tha t  Mr. Kirlr- 
man stated tha t  he had received no dividends siqce he sold out, and 
tha t  was in direct response to the question as it, was formulated by 
defendants' counsel, so tha t  there was really no evidence upon the 
question one way or another, and in this r e s p ~ t  it was perfectly 
harmless. 

4. The reference by the court to the fact that Earle (or Clyde) 
Murphy was driving the jitney without license from the city of 
High Point was manifestly innocuous, because the plaintiffs were 
not allowed, under his Honor's charge, to recover anything on that  
account, or for tha t  reason, but another and more decisive answer 
to the objection is tha t  the judge was merely stating the allegations 
of the complaint, or the contentions of the plaintiffs, and in his charge 
upon the law he gave no heed to this allegation, hut based the right 
of plaintiffs to recover solely upon the negligence of the driver of 
the jitney-bus, and stated the law correctlv in this respect, and the 
jury could not have acted upon any other grl~und without disre- 
garding the instructions of the court, and this is not to be presumed. 

We recently considered the statute in regard to the speed of au- 
tomobiles on the public highways of the State and on the streets of 
cities and towns, in the case of S. v. Mil l s ,  181 N.C. 530, and the 
court charged the jury in this case according to the principles therein 
stated. 

5. The exception in regard to the substitution of the 
(562) words "deemed a violation of the sta,uteU for the words 

"shall be a violation of this section" is without m y  sub- 
stantial merit. The jury could not possibly have been misled by the 
judge's discussion of the statute and his statement of what would 
be considered as  negligcnce if the requirement. of the statute were 
not observed. There certainly was nothing prejudicial in this part  
of the charge. 

The other exceptions are formal, and need not be considered, ex- 
cept one of them. 

If the plaintiffs' evidence in this case should be accepted as true, 
which was a question for the jury, there was negligence on the part  
of the driver of the jitney-bus, as the plaintiff gave him sufficient 
space within which he could safely pass, by the exercise of ordinary 
care, both the other automobiles, that is, the Buick automobile, 
which was standing on one sidc of the road, and the plaintiff's auto- 
mobile, which had been placed out of his way on the other side, and 
even off the paved portion of the road. 
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The sixth assignment of error was taken to the psr t  of the charge 
of the court in which the judge was stating the contentions of the 
parties, and, if he did not state them correctly, his attention fhould 
have been called to i t  a t  the proper time, so that he could make the 
necessary correction. J f c X n h a n  v. Spruce Co., 180 N.C. 636: Spemss 
v .  Power Co., 181 N.C. 447. 

The driver of the jitney-bus was the agent of the defendants, 
and they were liable, as principal, for what he did which caused the 
injury to the plaintiff, under the familiar maxim that  what one does 
by another he does by himself, which is but one way of stating the 
rule that  the principal is liable for the acts of his agent if commit- 
ted within the scope of his authority, and when he is about his 
principal's business. Jackson v .  Tcl. Co., 139 N.C. 353; Flemming v. 
Knitting Mills, 161 N.C. 439. and Rivenbark v. Hines, 180 N.C. 242. 

Upon review of the whole case, nTe are satisfied that no error has 
been committed, and we therefore affirm the judgment. 

No error. 

Cited: S. v .  Beam, 184 N.C. 744; Martin v. Hnnes Co., 189 
N.C. 645; S. v .  Johnson, 193 K.C. 704; S .  2). Sawyer, 224 N.C. 66; 
Hunt v. Wooten, 238 K.C. 46. 

(563) 
MARS ELLAIS HAYMAX v. NATHAN 11. DAVIS. 

(Filed 30 Xovember, 1921.) 

1. Contracts-Action-Breach-Quantum Meruit. 
Where the daughter has contracted with her father to work his farm 

and take care of him for life, and after many years of such duty the 
father has moved from the farm, and his conduct has prevented the 
daughter, without her consent, from further performing her agreement, 
the latter may not maintain her action to recover the land, the considera- 
tion to be given her for her work and care for the period of her fathel's 
life; but the law will imply his promise to pay for the services she ren- 
dered before his breach, such amount as they were reasonably worth, if 
she sues, as in this case, before his death. 

2. Same-Pleadings-Remedies-Election. 
Where the complaint sets forth a contract that a daughter will take 

care of her father durinq his life, and also alleges that, after pears of 
such service, he has br~ached his contract so as  to render it impossible for 
her to perform her part in order to get full compensation thereunder: Held, 
upon demurrer, the allegations of the complaint will he liberally con- 
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strued, and in effect it is an abandonment of her action on the special 
contract and an election to sue for the reasonable worth of the services 
the daughter has actually rendered. 

3. Pleadings-Surplusage-Cause of Action-Dismi~isal. 
While the rules of pleading require that reduntiant allegations should 

be omitted, the courts will give t h ~ m  a liberal intmpretation and not dis- 
miss the action on that account, if by disregarding surplusage it  appears 
that a good cause of action has been stated. 

4. Same-Demurrer-Surplusage-Contracts-Quan,tu Meruit. 
A demurrer to a complaint, in an action to recovw the reasonable worth 

of services rendered in consideration of the deferdant's promi~e to will 
the plaintif€ certain land a t  his death if she would perform specified ser- 
vices during his lifetime, which he failed to perform, admits the truth of 
these allegations; and where it appears from an interpretation of the 
complaint that the plaintiff, during defendant's life, after the l ~ t t e r  had 
rendered further performance by the former impossible, elecied to sue to 
recover the reasonable worth of the services already rendered, an allega- 
tion that the plaintiff was ready to receive a deed for the land will be 
considered as surplusage, as she mas not entitled to the land until he 
died, and had elected to sue for the value of her services before that 
event occurred. 

5. Remedies-Contracts-Quantum Meruit-Election. 
Where plaintiff seeks to enforce a special contract to will the plaintiff 

property for services rendered, and damages are  sought to be recovered 
on a quantum merztit a t  the same tune for its breach, the remedies are 
inconsistent, and the plaintiff is put to his election between the two. 

APPEAL by defendant from McElroy,  J., a t  the duly Term, 1921, 
of RAKDOLPH. 

This is a civil action, brought by Mary Ellrna Hayman 
(564) against Kathan M. Davis, who is her father, on a quantum 

meruit for services rendered to said Nathan h.l. Davis, cov- 
ering a period of twenty-two gears. 

The  complaint alleges tha t  the defendant contracted and agreed 
with the plaintiff tha t  if she would live with him, take care of him, 
do the cooking, washing, mending, and work in the house and field, 
as a dutiful daughter, he would give her the triict of land she was, 
and is now, living on, and that said tract of land should be the con- 
sideration for her services. 

T h a t  Nathan M. Davis, after the plaintiff had lived with him 
and cared for him for twenty-two years, ~ n d  fully performed her 
part  of the contract, breached the said contract by leaving the prem- 
ises referred to and by refusing to let plaintiff take care of hiin and 
carry out her contract, as alleged in the complaint. 

The defendant demurred ore tenus to the complaint. The court 
sustained the demurrer, and signed judgment dismissing the action, 
and plaintiff appealed. 
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Brittain, Brittain &: Brittain for plaintif. 
J. A. Spence for defendmt. 

WALKER, J., after stating the case: The plaintiff contended that,  
a s  there was no evidence taken a t  the time of the trial, the Court 
could pass only upon the allegations of the complaht. and it held, 
and so adjudged, tha t  the plaintiff had not stated a sufficient cause 
of action. This, the plaintiff insists, was error. rliert: was consent 
on the part  of both the plaintiff and defendant. and if the defend- 
a n t  breached the contract in such a way as to make it impossible 
for the plaintiff to carry out her contract, as was contem1)lpted a t  
the time of making the contract, and this was done by the defendant 
without consent of the plaintiff, the former became liable for the 
services already rendered before the breach in such amount as they 
were reasonably worth. 

The plaintiff alleges in her complaint that she served her father 
according to the terms of their contract for many y+ars in the house 
and in the field, where qhe did a man's work, and by doing so she 
impaired her health, so that <he is not now able to work and labor, 
a s  she formerly could, and has thereby diminished her capacity to 
earn a living. That  her father broke the contract by leaving her 
alone and without the ability to further serve him and continue per- 
formance of the contract, so that she can get the full amount of com- 
pensation promised to her, and while she does not clearly abandon 
the special contract, that  is, in so many words, the effect of the 
pleading is, when it is liberally construed. as it should be, tha t  her 
father has rendered full prrforinance of the contract im- 
possible by his conduct, and, therefore, she elects to treat (565) 
it as abandoned and fall hark upon her right to recover 
for her services their reasonable value. 

The demurrer admits the trurh of the allegations of the com- 
plaint, the substance of which we have stated. The mere fact of her 
being ready to accept a deed for the land in full satisfaction should 
be treated as surplusage, or unnccesaary, for she is not entitled to a 
deed at  this time, and if the contract had been kept, net until her 
father's death, as the stipulation was that she sliolild work for him 
during his lifetime, and he is still living, and shc was not to get the 
land until he died. She cannot, of course, !lave the land and full com- 
pensation for her services, and, besides, she has no present right of 
action for the land, but she doeh allege that defendant, by his con- 
duct, has prevented her from performing the contract, and she as- 
serts her right to danlages for cuch breach, and q~ecifically aqks for 
the value of the services performed by her and for m y  other amount 
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to which she may upon the facts be entitled betause of such breach 
by the defendant. 

The general rule is that  though performance by one party of a 
part or the whole of his promise may be a coldition precedent to 
the liability of the other party to perform, still his failure to per- 
form will not discharge the latter, if the latter prrvented perforni- 
ance. I n  such a case the party so prevented is discharged from fur- 
ther performance, and may recover damages for the breach or re- 
cover on the quantum ?ner?~it for his part performance. Clark on 
Contracts (Ed. 1904), p. 468. As we said in McCuvy zl. Pzi~gasor~, 
170 K.C., a t  p. 469: "The lam implies a promise by the party to 
pay for what has been thus received, and allows him to recover any 
damage he has sustaiced by wason of the breach, for thiq is exact 
justice." If, when a contract is made of such a character that a party 
actually received labor or materials, and therehy derived a benefit 
and advantage, the labor actually done and the value received fur- 
nish a new consideration, and the law thereupon raises a promise to 
pay to the extent of the reasonable worth of ~ ,uch  service to him. 
This may be considered as making a new case -- one not within the 
original agreement - and the party is entitled to "recover on his new 
case" for the work done - not as agreed, but yet as accepted by the 
defendant. Britton v. Twner, 6 N.H. 492 (26 P.m. Dec. 713). That  
case (Britton v. Turner), says Judge Dillon in McCray v. Hedge, 
18 Iowa 66, has been criticized, doubted, and deried to  be sound, yet 
its principles have been gradually winning their way into profes- 
sional and judicial favor. It is bottomed on justice and is right upon 
principle, however, i t  may be upon the technical and more illiberal 
rules as found in the older cases. The case of iI4cCurry v. Pzirqason, 
supra, goes fully into the law on this subject, where the terms of 

the contract were strikingly similar to those we have here, 
(566) and cites the authorities in this and other jurisdictions. 

We there said: "The com~la in t  and evidence in this case 
indicate that  plaintiff is suing upon the theory that  she could not 
perform her part of the contract by reason of the testator's conduct, 
and that  her withdrawal from the home place was caused thereby. 
She seeks to recover, not the price or measure of value fixed by the 
contract for her services, but on an implied assumption to pay for 
the actual services rendered what they are reasonably worth. It was 
said in Tussey v. Owen, 139 K.C. 457, at pages 461-462: 'There is 
a class of cases where, under some circuinstanc~es. the rigor of the 
common-law rule has been relaxed, and a persor has been permitted 
to recover the actual value of his services, although fai!ing to per- 
form the entire contract on his part. I n  some cases the l a ~ v  implies 
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a promise to pay such remuneration as the benefit conferred is 
really worth.' Durnalt v. Jones, 23 How. (U.S.) 220. But we know 
of no authority to support the claim that  the plaintiff could recover 
the full contract price, unless she had performed the contract." 
This plaintiff has not failed to perform her part of the contract, as 
was the case in one of the decisions cited, but has, on the contrary, 
been free f ro~n  any blame. The McCzcrry case so fully ccivers the 
law of this one that  we refrain from further discussion in regard to it. 

The complaint should have complied more formally with the rule 
of pleading, that superfluous matter should be omitted, hut i t  is en- 
titled to a liberal interpretation. Blncknzore v. Wznders, 144 N.C. 
215; Brewer v. Wynne, 154 N.C. 467. Following this rule. and dis- 
charging what is immaterial, we conclude that  the coinplr,int does 
substantially state a cause of action on a quantum rneruit. The 
judge will, no doubt, permit the plaintiff to amend her pleading, so 
as to state the cause of action with greater legal accuracy, if so de- 
sired, though amendment is not absolutely essent,ial. 

The demurrer should have been overruled. and the defecdant al- 
lowed to answer over. 

As the plaintiff js suing on a quantum rntw&, she thereby re- 
nounces all right to recover on the special contract. She is not en- 
titled to recover on both causes, as thev are inconsistent remedies. 
and, therefore, she is required to make her election between the two. 

Error. 

Cited: Shore v. Holt, 185 X.C. 313; Harney z ~ .  Milts, 189 N.C. 
728; Eaton v. Doub, 190 N.C. 16; Srnith v. Smith, 190 N.C. 766; 
Hu1y. Corn. v. Rand, 195 X.C. 804; Harriso?~ v. Sluder, 197 N.C. 
78; Lipe v. Trust Co., 207 X.C. 796; Bnrron v. Cain, 216 X.C. 284: 
Goldston Bros. v. Xezckirk, 233 N.C. 432; General Metals v. i l l j y .  
Co., 259 N.C. 713. 

(567) 
HENRY VAIW Y. ATLBKTIC COAST LINF: RAI1,ROAD COMPAXY. 

(Piled 30 November, 1921.) 

1. Rai l roads - liegligenre-Evidence-.4utomobile~-Cr0ssings-Nonsuit 
--Questions f o r  Jury. 

Where there is evidence that the defendant railroad company has left 
its track in an unsafe condition a t  a public crossing, and the plaintiff was 
injured in consequence while attempting to cross a t  night in an auto- 
mobile, the issue a s  to  defendant's actionable negligence shculd be sub- 
mitted to the jury, and its motion 3s of nonsuit thereon is properly denied. 
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Evidence-Opinions-Experts - Qualifications - Appeal a n d  E r r o r  - 
Presumptions-Burden of l'roof. 

Where a witness has testified as an expert upon the trial in the Su- 
perior Court, the presumption on appeal, without more, is that he had 
qualified as  such, or he had been admitted as  an elrpert in the matter, or 
that no question had been made as to his being o l e ;  and the appellant, 
not having shown error, is concluded. 

Railroads-Negligenc~Crossi~~gs--Tracks-Presumption of Safety - 
Contributory Segligence. 

Where the negligence alleged in an action to rwover damages against 
a railroad company for a personal injury, under :supporting evidence, is 
that an additional railroad track a t  a public cror;sing, then being laid, 
was left unfinished a t  night, so that it projected above the crossties to 
such an extent as to have caused injury to the plaintiff in sttempting to 
cross in an automobile, the opinion of one qualified as an expert, a s  to 
how the track should have been constructed, and under the existing con- 
ditions is competent evidence. 

Damages-Railroads-Negligence-Personal Injury-Measure of Dam- 
ages. 

Where there is evidence that the plaintiff, in his action for damages, 
has been negligently injured by the defendant railroad company so as  to 
impair his judgment and cause pecuniary loss in 11is management of his 
affairs, it is competent to show upon the issue of his damages that be- 
fore the injury he had made and accumulated money, and since, in con- 
sequence of the injury, lie has become embarrassed in his affairs arid 
deeply involved. 

N e g l i g e n c ~ C o n t r i b u t o r y  Segligence-Pleadings--Burden of Proof. 
The defendant must plead and prove contributory negligence when it 

relies upon it as a defense in plaintib's action to rsxover damages for an 
injury alleged to have been negligently inflicted. 

Sam-Drunkenness--Questions f o r  Jury-Nonsuiit. 
Where there is evidence tending to show that the plaintiff was drunk 

a t  the time he receired an injury while attempting tu cross defendant's 
railroad track in an automobile at  a public crossin:: alleged to have been 
negligently left there a t  night in bad condition, an instruction leaving it  
fo r  the jury to say whether the plaintiff mas drunk s t  the time, or 
whether such condition of the p la in t3  caused the iiijury, is a proper one, 
on the issue of contributory negligence. 

Same-Instructions-Rule of Prudent  Man. 
One who approaches a public crossing in an automobile a t  night, for 

the purpose of going across, may assume that the railroad colrpany has 
kept its track reasonably safe for such purpose. it being required of him 
to exercise that degree of care and prudence characteristic of the ideally 
prudent man, which is ordinary care under the circumstances. 

Same--Proximate Cause-Comparative Xegligencc:. 
Contributory negligence to bar the plaintiff's riglt  to recorer damages 

in his action, must be the dirert and proximate cause of his injury, and 
his contribution to his o m  injury will not prerenl his recovery if there 



N.C.] FALL TERM, 1921. 607 

was negligence by the defendant, which, when compared with that of the 
plaintif€. vias the proximate cause thereof. XcSeill c. R. K., 167 N.C. 390, 
cited and applied. 

APPEAL by defendant from Idyon, J., a t  the June Special 
Term, 1921, of SAMPSON. (568) 

This action was brought to recorer damages for per- 
sonal injuries to the plaintiff, alleged to have been caused by the 
defendant's negligence in keeping its crossing in an unsafe condi- 
tion. 

On 29 August, 1914, the plaintiff and his companions were driv- 
ing in a Ford automobile from Falcon, N. C., to Fayettevil!e, N. C., 
and after darkness had set in, they attempted to cro-s over the 
tracks of the defendant, where the public road from Dunn to Fay-  
etteville intersects with the said tracks, a little above the station a t  
Wade. In  so doing the automobile was wrecked, and one of the pas- 
sengers, Randall Pusey, was killed, and the plaintiff was knocked 
senseless and otherwise injured. There were two tracks on the crops- 
ing, one of which was then being laid, and had not been completed, 
and, as plaintiff alleges, rendered thc cros~ing unsafe, and even dan- 
gerous, as the rails were exposed and 'ligh above the surface of the 
ground, and further, the track and its condition could not be seen 
in time to avoid the injury. The other facts necessary to an under- 
standing of the matter will be found in the reported case of Pusey 
v. R.  R., 181 N.C. 137. 

The case was submitted to the jury, under the evidence nnd the 
charge of the court, and the jury returned a verdict for the plain- 
tiff. Judgment thereon, and defendant appealed. 

Fouder & Cmimpler and Butler (e: Herring for plaintiff. 
Grady & Graham for defendant. 

WALKER, J., after stating the case: The evidence as to the neg- 
ligence was somewhat conflicting, and it urns, therefore, properly 
submitted to thc jury, and the motion for a nonsuit overruled. 

We will consider the exceptionq in the order of their statement 
in the record, and in the brief of defendant. 

1. It was competent for the witness, 14. 0. Ballsrd, to 
state whether the crossing was constructed by the correct (569) 
method, as he was an expert and no uuestion was made as 
to this fact. An expert, having special scientific knowledge, which 
fits him to do so, may give his opinion about the particular matter 
in controversy. TT7e said in Sum~nerl in  v. R. R., 133 N.C. 550, a t  p. 
551: "We must infer from the record one of three things: (1) Tha t  
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there was evidence of the witness's qualification and that the fact 
of his being an expert was found by the court; 3r (2) that he was 
admitted to be an expert; or (3) that  there wa:j no question made 
in the lower court in regard to it. These inferences must be made 
because we cannot presume error, and the burden is upon the appel- 
lant to show it, and in this Court we must assume that every fact 
was proved and everything done necessary to sustain the ruling and 
judgment of the court below, unless it otherwise appears in the 
record. Nothing appears in this record tending t c ~  show affirmatively 
that  the judge committed any error in respect to the matter we are 
now considering." We do not see why, within the same principle, 
the testimony of the same witness as to the measurements was also 
not competent and admissible. 

2. The evidence as to plaintiff's present indebtedness, as com- 
pared with his sound financial condition when he was injured bore 
upon his earning capacity, which he alleges was greatly impaired 
by the injuries he received when thc car was wrecked a t  the cross- 
ing. The impairment of his earning ability is shown by the fact 
that, owing to it ,  he has fallen behind, and whereas formerly he 
could and did make money and accumulate it ,  he is now embarrassed 
in his affairs and deeply involved. 

3. The motion to nonsuit was, as WP have mid, properly over- 
ruled, because there was evidence of ncgligence fit to be considered 
by the jury. 

4. There m7as no error in the charge as to contributory negli- 
gence. That  defense must be plcaded, and the bllrden to show i t  is 
upon the defendant. C.S. 523; K ~ n r n e y  1 1 .  R.  R..  177 N.C. 2,51; Roney 
v. R .  R., 155 N.C. 95; and ns to reasons for ihe change in the former 
rule, Horton v. R. R., 157 N.C. 146, and Ouqtns v. R. R., 88 N.C. 
502. 

5. The instruction of the court aa to the drunken condition of 
the plaintiff on the evening of the accidcnt was manifestly correct, 
as the testimony he mentioned in it was all in I he case as to  such 
condition, and i t  was for the jury to say whether or not he was 
drunk, and his contributory negligence in this respect caused the in- 
juries. 

6. The plaintiff might well asruine, in the ordinary course of 
things, that  the defendant's crossing was in a reasonably safe condi- 
tion, and had been kept so by the defendant. This question was di- 
rectly involved and decided in Parks v. R. R., I24 N.C. 136, when 
the learned charge of 0 .  H. Allen. Jr., to the j ~ r y  is considered in 
connection with the opinion of t h ~  Court. The plaintiff surely 
had the right to  expect that  defendant had performed its duty 
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to the public with respect to this crossing. That,  of course, (570) 
did not exempt the plaintiff from the duty of exercising 
proper care for his own safety, but what was such care on his part 
must, of course, be determined by a consideration of the assumption 
he was permitted to make with rcspect to the condition of defend- 
ant's crossing. I t  will not, we presume, be contended tha t  plaintiff 
should have assumed that  the crossing was in bad condition. All 
that  was required of him was that he should look out for his own 
safety and exercise tha t  degree of care characteristic of the ideally 
prudent man, which is ordinary care under the same circumstances. 
The duty of a traveler on a highway a t  a railroad crossing is fully 
discussed in Johnson v. R.  R., 163 N.C. 431, with a full citation of 
authorities, though i t  may not be so closely applicable to the partic- 
ular facts of this case as Parks v. R. R., supra. But  the case of 
Tankard v. R. R., 117 N.C. 558, is directly in point, as i t  mas there 
held tha t  while i t  is the duty of one crossing n railroad in a vehicle 
to exercise ordinary care for the safety of the animal he is driving, 
which was injured, he has the right to assume that  the railroad com- 
pany has discharged its duty to the public by keeping the crossing 
in safe condition. 

7. It was obviously right to charge the jury that the negligence 
of plaintiff, if there was such, would not bar his recovery unless i t  di- 
rectly and proximately contributed to his injury. His contribution 
to his own injury would not prevent a rfcovery by him, if there wab 
negligence by the defendant which when compared with tha t  of 
the plaintiff was the proximate cause of his injurieh. Mc-1-eili v. B. 
R., 167 S . C .  390, where the doctrine of proximate cause was fully 
discussed by Justice Allen, h'egligence which is merely passive is 
harmless. It must be active and efficient in producing the injury in 
order to be proximate to it. 

Plaintiff was, of court.e, entitled to recover damages for his 
auton~obile if i t  was proximately injured by the negligence of the 
defendant, in addition to damages for the injuries to herself. 

The court granted all of defendant's requests for instructions to 
the jury. 

We find no error that  was committed a t  the trial. 
No error. 

STACY, J., having presided a t  one of t,he former trials of this 
case in the Superior Court, tcok no part in the present decision. 

Cited: Moore v. Iron Works, 183 N.C. 440; Ramsey v. Oil Co., 
186 N.C. 741; Davis v. Long, 189 N.C. 134; Cashatt v. Seed Co., 
202 N.C. 384. 
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(571) 
BOARD OF EDUCATION OF TADKIS COVSTY v. BOARD OF COMMIS- 

SIOSERS OF YADKIS COUST11. 

(Filed 7 December, 1921.) 

1. Constitutional LaxiStatutes-Taxation-Trial by J u r y  - Schools - 
School Terms. 

C.S. 5488, prescribing the procedure in the event of disagreement be- 
tween the county board of education and the county board of commis- 
sioners, as to the amoul~t to be provided by the county for the mainte- 
nance of a six months @211ool term, requiring the judge to hear the same 
and conclusively find the facts as to the amount needed, confers upon the 
courts duties of a judicial nature, not requiring a trial by jury to de- 
termine the disputed matter upon an issue of facl;, and the provisions of 
this section are not void as  being repugnant to Art I,  qec. 19, of the State 
Constitution. Board of Education v. Board of C'ommissioners, 174 S.C. 
469, cited and applied. 

2. Same--Appeal a n d  Error-State Board of Educbation - Mandamus - 
Counties-Apportionment of Funds. 

Where a county has levied the full amount of the taxes limited by sec. 
4, ch. 146, Public L a w  of 1921, it is required by the statute that "it 
shall receive from the State public school fund for teachers' salaries an 
apportionment sufficient to bring the school term in every school district 
to six months": and where it does not appear that the State Board has 
acted accordingly in making this apportionment, but has instituted a pro- 
ceeding to compel by mandamus a county to levy an excess of the statu- 
tory limitation, the imperative uecessity that it should be done in order 
to meet the requirements of a six months school provided by Art. IX, see. 
3, of the State Constitution does not arise for the determination of thc 
Court. 

8. Appeal and  Error--Remanding C a s ~ C o n s t i t u t i i o n a l  Law-Statutes- 
Schools-Taxation. 

Where, in proceedings for a mandamus by the county board of educa- 
tion, a county has been ordered to levy a tax for a six months term df 
its public schools, in excess of that limited for the purpose by statute, i t  
does not appear whether the plaintiff has apportioned to the ccunty the 
amount it  was entitled to receive under the statute; and if so, whethcr 
it was sufficient for a six months term required by Art. IX, sec. 3, of the 
State Constitution, the case will be wmanded for further findings in order 
to properly present the question for the determination of the Supreme 
Court whether mandamus would lie. 

APPEAL by defendant from Lane, J., at chainbers, 29 September, 
1921, from YADKIN. 

Civil action in the nature of a proceeding for a writ of mnn- 
damus, brought under C.S. 5488, to compel the1 defendant board of 
commissioners to levy a special school tax of 41 cents on the $100 
assessed valuation of the taxable properties and polls in Yadkin 
County for the year 1921; i t  being alleged that such rate is neces- 
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sary to make provision for a teachers' salary fund and to maint:~in 
a six months school tern1 in said county, as required by Art. IX, 
sec. 3, of the Constitution. 

From a judgment granting the relief sought. to the ex- 
tent of requiring a tax of 40 cents on the $100 valuation of (572) 
all taxable property in the county, the defendant appealed. 

Attorney-General  M n m i n g  and Assis tant  A t t o r n e y - G e n e r d  N u s h  
for  plaint i f f .  

W i l l i a m s  &? Reuvis ,  H .  P Grier ,  and T .  C. Bowie  for d e f e n d a r ~ t .  

STACY, J. The defendant's first exception is directed to the 
constitutional~ty of the statute under which this proceeding is in- 
stituted, to wit, C.S. 5488. The act is assailed upon the ground thcat 
where issues of fact are raised by the pleadings and the findings of 
the judge are made conclusive, the right of trial by jury is thereby 
denied. We do not think the statute is repugnant to Art. I, sec. 19, 
of the Constitution, which provides tha t  "in all controversies a t  
law respecting property the ancient mode of trial by jury is one of 
the best securities of the rights of the people, and ought to remain 
sacred and inviolable." 

The exact question here presented was before the Court in the 
case of Board of Educat ion  v. Hoard o f  Cnn~misszoners ,  174 N.C. 
469, and the following excerpt from the opinion delivered in that  
case by Hoke, J . ,  wou!d seen1 to be deciqive of this exception: "We 
are not inadvertent to the position earnestly urged for defendant 
that the act providing for a determination of the amount rt.yuired 
for a four-months (now six months) school by the Superior Court 
judge is unconstitutional, in tha t  it attempts to confer legislative 
powers on the courts, but we do not think the statute is open to such 
objection. It only empowers the courts to ascertain and determine 
a disputcd fart  relevant to a pending issue between the two boards, 
and thereupon command tha t  the tax be levied accordingly. both the 
finding of the fact and the judgment thereon being, in our opinion, 
judicial in their nature. I n  re Applicnnts  f o r  L icerse ,  143 N C.  1 and 
6. The tax, however, is authorized, as it should be, by legi-lative en- 
actment, and is to be levied and collected by the usual and ordinary 
administrative and executive officers of the county government." 

But we do not think the imperative necessity of levying a rate 
of tax in full compliance with the plaintiff's demand, or tha t  ordered 
by the judge, is made to appear from the instant record. The de- 
fendant has lwied a special tax of 30 cents on every $100 valuation 
of taxable property within the county, and a corresponding tax on 
every taxable poll for the purpose of raising the necesm-y teachers' 
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salary fund; and i t  is provided in sec. 4, ch. 146, Public Laws 1921,, 
that  no county shall be conlpelled to levy more than such amount, 
and when this maximum rate has been levied, and the funds derived 

therefrom are insufficient for the pulpose aforesaid, then 
(573) "the county shall receive from the State public school fund 

for teachers' salaries an apportionment sufficient to bring 
the school term in every school district to six months." I t  ie further 
provided in section 2 of said act that the State Board of Education 
shall apportion annually to those counties which are !inable to pro- 
vide a six-months school term. after levying the maximum rate spe- 
cified in section 4, "an amount to supplement the county funds suffi- 
ciently to  provide a six-months term for every ~chool in the county." 
The clear intent of the Legislature would seem to be that  when the 
maximum tax rate of 30 cents on every $100 r aluntion of property, 
real and personal, and a corresponding tax on every taxable poll 
has been levied for this special purpoqe by Ihe commisioners of 
the county, and the amount derived therefrom IS  insufficient to meet 
the necessary requirements, then the deficiency shall be supplied, if 
practicable, by the State Board of Education out of the State public 
school fund. 

It was suggested on the argument, and it ict alleged in the com- 
plaint, that  the equitable apportionment, or ratable part, of this 
latter fund, which the State Board of Education would be autho- 
rized in allotting to Yadkin County, together with the local prop- 
erty tax of 30 cents, and a corresponding t a s  on the poll, is still in- 
sufficient in amount to meet the necessary requirement of Art. IX,  
sec. 3, of the Constitution with respect to a &-months school term. 
But this question is not bcfore us, as no such finding appears on the 
record, and we are not disposed to enter upon a discussion of so 
important a matter until i t  is presented directly for our considera- 
tion. 

On the other hand, i t  appears affirmatively from his Honor's 
findings of fact that  the State Board of Educ~ation has rcfused to 
make any apportionment from the State public schaol fund in order 
to  supplement the county funds sufficiently to provide a 3ix-months 
term for one or more schools in every district ir Yadkin County, un- 
less and until the defendant board of commissioners shall levy a tax 
in accordance with plaintiff's demand. This would seem to he con- 
trary to the statute. At least, we are unable to find authority for the 
position, there being no valid reason assigned therefor. and it  is pos- 
sible that  the State Board of Education, coiirerating with the de- 
fendant, may be able to meet the deficiency with monevs out of the 
public school fund, in which event, the pretzent controversy ap- 
parently may be adjusted without further litigstion. 
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The method adopted by the State Board of Education in ascer- 
taining the respective amounts which should be apportioned to the 
several counties out of the State public school fund, while not be- 
fore us, is no doubt a fair and legitimate one; but this is a sepa- 
rate and distinct matter from the provjsions of the Constitution and 
the law under which the defendant is asked to proceed. It 
would seem tha t  Yadkin County should be allowed ilk (574) 
equitable part  of this State fund, regardless of the amount, 
when i t  has met the requirements of the statute. Then should the 
existing tax levy, together with the allotment from the State fund, 
prove to be inadequate, the defendant may experience the necessity 
of determining what further means should be employed to meet the 
exigencies of the situation. Rut until this occasion arises. v e  will 
not undertake to say what policy should be pursued, in the absence 
of any legislative declaration. 

Upon the record and for the want of any sufficient findings of 
fact to support it, we must hold that  the peremptory vmndan~us 
was improvidently g ~ a n t e d ;  and, if the appeal was intended to pre- 
sent the question as to whether the defendant board of commission- 
ers should be required to levy a tax in exces  of the maximum rate 
fixed by the statute, in the event the constitutional requirement can- 
not be met in any other way, we must remand the case for additional 
findings, as the necessity for a ruling on this point is not non7 ap- 
parent. 

Reversed and remanded. 

Cited: Coble v. Comrs., 184 N.C. 355; In re Bd. of Ed., 187 
N.C. 712; Admr. Unit v. Coinrs., 251 N.C. 830. 

li. hf. CHURCH v. VAUGHAN, H E M P H I L L  8: COMPANY ET - 4 ~ .  

(Filed 7 December, 1921.) 

A consent judgment, like any other, does not go beyond the matters 
embraced in the action, to eston other and independent transactior~s exist- 
ing hetn-een the parties, and not necessary to its determination, or rrithin 
the scope of the inquiry. 

2. Same - Unrelated Judgments  - Principal a n d  Surety - Mortgages - 
Powers-Void Sales. 

A surety on a note whose liability was secured by a mortgage given by 
the maker on his land, attempted to foreclose under the pcwer of sale, 
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without having paid the note, and thereafter having paid the debt of the 
maker, judgment was entered by consent of the parties, whereunder a 
commissioner sold and conveyed to the plaintiff', and the surety was reim- 
bursed from the proceeds. Prior to the entry of thv consent judgment. one 
of the parties obtained by assignment from a n o t ~ e r  and different judg- 
ment creditors two judgments taken in unrelated matters: Hcld. the st- 
tempted sale by the surety was void, and the party to the action. who had 
obtained the judgments by assignment, mas not estopped by the consent 
judgment to have execntlon issue thereunder on the lands. 

3. Judgments-Execution-Prior Liens-Purchaser-Sotic+8des- Ap- 
peal and Error--Former Appeal. 

A ~~m'cliaser a t  the sale of land under execution takes wjth notice of 
prior registered judgments, and a sale of the lands under execution on 
these judgments mill not be enjoined when the clement of estoppel does 
not exist; nor will the appellant be conclnded by the affirmation of the 
judgment in a former appeal upon which this phase of the controversy 
was not presented. 

The agreement in a consent judgment that the commissioner appointed 
for the sale of the lands of the judgnient debtor lo reiinbursr the surety 
on the note in suit shall convey to the ljurchaser will not he construed as  
a w i r e r  by a party of his esisting lien under judgments thaf TT-ere in- 
dependent of and not considered in the proceedings. 

APPEAL by defendants from Ferpu,.cn, .I., a t  Fall Term, 
(575) 1921, of WATAUGA. 

B y  consent, the judge found the facts. This action is 
for the permanent restraint of the defendants from the sale of lam1 
under execution upon two judgments belonging to them. docketed 
in  the Superior Court of Watauga, one for $45.30, and interest, as- 
signed to them by Hancock Brothers C'onlpany, and one for $161.15, 
and interest, assigned to them by Lynchburg ;Shoe Company. The 
plaintiff alleges tha t  the defendants are estopped to sell the land in 
question under said judgments by reason of a sele of the land under 
a consent judgment and purchase by plaintiff at a commissioner's 
sale thereunder. 

The defendants denied being ehtopped by s a d  consent judgment, 
for that  said consent judgment did not in any way refer to  or ern- 
brace the judgments purchased from Hancock Brothers Company, 
or the Lynchburg Shoe Company. The defendants caused execution 
to issue on their above judgments, and had the land advertised for 
sale, whereupon the plaintiff instituted this ac,ion for r, perpetual 
injunction, claiming that the defendants were estopped by t!w ron- 
sent judgment to sell the land under said judgments 

The court held as  a matter of law that not ce to the purchaser, 
the plaintiff, before the payment of the purrhase money, had no 
effect, and that the defendants are estopped by reason of the con- 
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sent judgment to sell the land under the judgments herein, t,hat such 
sale and deed would be a cloud on the plaintiff's title, and rendered 
judgment perpetually restraining the defendants from selling under 
said judgment the land described in said consent judgment. The de- 
fendants appealed. 

iLTo counsel for plaintifj. 
R. N .  Hackett  and Charles G. G i l r ~ n t h  for defendants. 

CLARK, C.J. J .  C. Cook and wife, on 16 February, 1916, ex- 
ecuted to the defendants their two notes, aggregating $1,416.31. on 
which R. F. Greene was surety, t,o whom Cook and wife gave a mort- 
gage to secure him against loss. Subsequently, said Greene, without 
having suffered any loss, and without foreclosure proceeding, sold 
the land in question, and executed a deed to these defend- 
ants as  purchasers. This sale was premature, illegal, and (576) 
void, and a t  Spring Term, 1918, of Watauga, a consent 
judgment was entered of record, in an action brought by said Cook 
against these defendants, wherein said sa!e by R.  F. Greene, mort- 
gagee, was adjudged void and set aside, and, R. F. Greene being made 
a party, it was decreed that  the land should he resold by John H. 
Bingham, commissioner, who was directed to apply the proceeds 
of said sale to discharge the indebtedness due on said notes, and on 
payment of purchase money to execute a title in fee to the purchaser. 
The property, after due advertisement, was   old by the commis- 
sioner on 3 June, 1918. The plaintiff, N. If. Church, became the 
purchaser, and deed was executed to him in fee. Greene had paid the 
judgments obtained by defendants on the notes to which he was 
surety, and the resale was to reimburse him. 

Before the plaintiff made payment of the purchase money, he 
was notified by the defendants that  they held these two other judg- 
ments for $45.30 and $161.15, respectively, which had been docketed 
29 January, 1916, and which had been assigned duly on the iudg- 
ment docket to the defendants on 13 June, 1917, by the plaintiffs in 
said judgments. 

The question presented, therefore, was whether the consent judg- 
ment aforesaid is an estoppel upon the defendants to collect the 
judgments for an entirely difl'erent indebtedness, and which had 
been assigned to them prior to the foregoing consent judgment. The 
consent judgment, which is set out in the record, s h o w  that  the 
docketed judgments now sought to be restrained were not considered 
in or affected by the consent judgment for a resale of the lands 
theretofore irregularly sold by Greene,  hose deed to defendants 
was set aside as void, to reimburse Grerne, who had paid off the de- 
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fendants' other judgments. The agreement therein that the commis- 
sioner should make a conveyance in fee to the purchaser upon pay- 
ment of the purchase money cannot reasonably be construed as an 
agreement by the defendants herein to waive the lien of these other 
judgments taken by other parties for an entirell. difierent considera- 
tion, and to which Greene was not a party. 

The defendants gave the plaintiff full notice, before he paid over 
the purchase money, tha t  they held the lien of these judgments on 
the land prior in date to and independent of the claim which Greene 
had asserted by reason of his having paid off the judgments in favor 
of the defendants on an entirely different indel>tedness. It was the 
plaintiff's misfortune that  he ignored this notice, even if i t  were in- 
cumbent on the defendants to go beyond the kgal  notice given by 
the docketing of the judgments. 

A consent judgment, like all other judgments, is an estoppel only 
as to such matters as  are therein litigated or "necessarily embraced 
and determined." Tyler v. Capehart, 125 N.C. 64, and citations thereto 
in the Anno. Ed. 

There was nothing in the consent judgment which can 
(577) be taken as  an agreement to cancel the lien of these judg- 

ments held by the defendants which u71.re not embraced in, 
nor connected with, nor referred to in the consert judgment, nor was 
there any consideration moving thereto. 

This matter was before the Court in this same case, Church v. 
Vaughn, 177 N.C. 432, in which we affirmed the order continuing the 
restraining order to the hearing. It did not then appear fully, as now, 
that  the judgments sought to be restrained were held by the defend- 
ants as  assignees, and vrere in nowise connected with or referred to 
in the consent judgment, nor within its scolle. 

Reversed. 

H. E. H A R R O L D  v. GOOD ROADS COMI:nlISSION. 

(Filed 7 I)ecenlber, 1921.) 

Roads and  Highways-Top Soil-Condemnation-(Compensation - Dam- 
ages-Value of Improvelnents-Statutes - Legislative Discretion - 
Constitutional Law. 

I t  is within the discretion of the Legislature to proride whether or not 
in asserting the damages of the owner of land, taken in condcmnntion 
for a puhlic use, the increased ralutl of the land may be considered in 
reduction: and where his top soil has been taken under the provisions of 
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a statute, for the use or maintenance of a public road, providing for com- 
pensation, and there is  no evidence a s  to the value of the soil so taken. 
the measure of his damages will be the diEerence in the r ~ l u e  of the laud 
before and after the soil had been r emo~ed .  

APPEAL by defendant from Shaw, J., a t  June Term, 1921, of 
WILKES. 

This was a proceeding under ch. 345, Public-Local I 2 a w  of 
1915, known as the "Wilkes County Road Law." Section 13 thereof 
relates to con~pensation for land taken for rights of way for public 
roads, and provides tha t  where the land is taken for tha t  purpose, 
if the owner and the road commission cannot agree upon compen- 
sation, he may apply to the clerk of the co~lrt  to appoint a jury of 
three freeholders to go upon the land and assess the darnages, with 
a right to either party to appeal to the Superior Court. 

Section 15 of the act provides that,  "If any owner of land . . . 
from which stone, gravel, soil, sand, clay, or rock, or other material 
was taken, as aforesaid (for repairing road),  shall present an ac- 
count for the same to the good roads comnlission or to its super- 
intendent or other duly authorized employee, it shall be the duty of 
said commission to pay n just and reasonable price for the same"; 
and further provides the right to appeal to the Superior Court. 

Verdict and judgment for $50, and appeal hy defendant. 

Charles G.  Gilreath for plaintiij. f 578) 
F.  B. Hendren and Hayes (9 Jones for defendant.  

CLARK, C.J. Two actions were brought, one under sec. 13 and 
the other under sec. 15, ch. 345, Puhlic-Local Laws 1915, and were 
consolidated, thus making two causes of action, but as the evidence, 
the trial, the appeal, and the assignments of error are all under sec- 
tion 15, we need consider only that  cause of action. 

Section 15 provides as to the measure of compensation for taking 
the top soil as follows: "It shall be the duty of said commission to 
pay a just and reasonable price for the same." There is nothing said 
about either special or any other benefit being considered, and on 
an examination of the  charge u7e do not find that  the defendant has 
suffered any damage. The court told the jury, "In deterniining what 
would be a fair and reasonable price for top soil, you can take into 
consideration the quantity of land they scraped off in taking the 
top soil, how much top soil was taken off, and in what condition did 
they leave it -whether anything was growing on the land of any 
value a t  the time, and also what effect it had on the land in taking 
tha t  top soil off. You can take all this into consideration in enabling 
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you to tell what i t  was reasonably worth, if there was no market 
value for it, and there is no evidence of :my market value." The 
court also charged the jury, "These witnesses h a w  been permitted 
to express their opinion about the condition out there, and about 
how much was taken, and about what effect ii, had upon the land 
tha t  was left, and whether i t  hurt i t  or improved it. I have also 
permitted them to express their opinion about the market value of 
the land before and after, but that is not the test. The  test is, What 
would be the reasonable market value of this top soil, if it had any, 
and if not, what was the reasonable price for it?" 

The court also charged the jurv as  follo~~rj:  "In the outset of 
this case a whole lot of testimony was attempted to be offered 
whether the building of the road along there improved the plaintift"~ 
property or was any special advantage to the plaintiff's property, 
but when we got down to the law in the case, these things don't 
have anything to do with your answer to this issue. Whether it 
decreased or increased the value of the plaintiff's property, or was 
any special benefit, or no special benefit, has nothing to do with it." 

In  Miller v. Asheville, 112 M.C. 768, the Court said: "The Legis- 
lature, in conferring upon the corporation the exercise of the right 
of eminent domain, can, in its discretion, require all the benefits or 
a specified part  of them, or forbid any of them to be assessed as  
offsets against the damages. This is a matter wkich rests in its grace, 
in which neither party has a vested right, and as to which the Legis- 

lature can change its mind always before rights arc settled 
(579) and vested by a verdict and judgment. ' This case was cited 

and approved in Phifer v. Comrs., 15'7 N.C. 152. To  same 
purport, R. R. v. P la t t  Land, 133 N.C. 272. 

I n  Campbell v. Comrs., 173 K.C. 501, the Court held tha t  the 
Legislature, "in conferring the right of condernnation of lands for 
public use, may, in i ts  discretion, and in compensation to  the owner, 
require all the benefits, or a specified part  of them, or forbid any of 
them to be assessed as  offsets against the dama:<e." These cases have 
been cited and approved in Laniw 2). G ~ w n z d l e ,  174 X.C. 317; 
Powell v. R. R., 178 N.C. 249; Elks v. Corns., 179 N.C. 246. 

All the above authorities are as to whether the condemnor is en- 
titled to have the benefits, or any part  of them, accruing to the land- 
owner to be assessed as offset's to the damages which he may sustain, 
and i t  is held that  this is a matter which rests solely in the legisla- 
tive discretion. I n  the statute before us, Public-Local Laws 1915, ch. 
345, sec. 15, there is no such provision, and the defendant, who is 
the appellant, taking the surface soil under the right of condemna- 
tion has no right to complain of the charge of the court in not al- 
lowing benefits, if any. to the owner's land to be assessed as offsets. 
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There being no proof of the market "value of this top soil," i f  
such proof indeed was possible, we think a reasonable construction 
of the statute and a correct charge would hare  been tha t  the plain- 
tiff was entitled to recover compensation to be measured by deduct- 
ing the market value of the spot after the curface soil was taken off, 
and the market value before this was done. If there was error. Lhere- 
fore, i t  was against thc plaintiff, mlio is not appealing. Presumably, 
the amount allowed him by the jury was satisfactory. The defend- 
an t  cannot complain tha t  allowance for offsets by reason of benefits 
to the land, if any, werc not considered, for the statute does not 
provide for this, and they could not have been allowed without 
statutory authority. The defendant cannot complain of the charge 
as given. 

No error. 

(580) 
T. W. NANEY v. ROBERT GREENWOOD, T. E. BLACKSTOCRA, am 

JOE 31. BCRLISON, A PARTNERSHIP. 

(Filed 7 December, 1021.) 

1. Partnership-Evidence. 
Held,  in this action upon contract, there was sufficient evidence that 

the defendants were partners, and liable as  such. among other things, 
their contract among themselves, the admissions of some of them, their 
putting their refwal to pay the contract price upon a different ground 
than a denial of the partnership, and the admission in their answer of 
the allegation of the complaint that they were partners, etc. 

In an action to recover the contract price of merchantable and sound 
lumber, bargained, sold, and delivered to the defendant partnerqliip, an 
instruction of the court placing the burden of proof on plaintiff to show 
that he had delivered the lumber to the defendants according to his con- 
tract was correct, there being evidence to sustain the verdict. 

3. Partnership-Undisclosed Partner--Liability. 
A partnership liability on a contract by one whose name is not signed 

thereto may be established upon competent eridence in an action thereon 
for the purchaw price of goods sold and delivered. with the burden 9f 
proof on the phintiff, that such person \ms in fact a partner in the en- 
terprise. 

4. Same-Contracts-Principal and Agent. 
Where one partner enters into a contract in behalf of the partnership, 

n-ithout the signatures thereto of a11 the partners. and it is established on 
the trial that they were all partners in the enterprise, they will all be 
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bound by its terms, through those who have, with the proper authority, 
signed the agreement in their behalf. 

5. Trials-Partie-Witnesses-Comment of Counsc:l-Court's Discretion 
-Appeal and  Error .  

Where a party to an action does not go upon the stand to prove or dis- 
prore material facts within their knowledge, remarks: of opposing counsel 
to the jurs as to their failure to have rlor~e so are allowable in the dis- 
cretion of the trial judge, and where it  does not appear that he has not 
abused this discretion, his action in allowillg them to be made is not re- 
viewable on appeal. 

6. Contracts-Acceptance i n  Part-Liability. 
Where the defendant has contracted to accept lainber of a certain kind, 

he is liable for that part he has actually accepted under the terms of his 
contract, both that expressly and impliedly accepted. 

7. Instructions-Interpretation-Coanected Whole--Unconnected Parts.  
The instruction of the court upon the trial of this action to recover for 

lumber sold and delivered. laid down the correct rules of law for the 
guidance of the jury, properly construing the cha1,ge as a related whole, 
and not as to its unconnected parts. 

8. Same-Bppeal a n d  Error--Harmless Error .  
In this action to recover for sound merchantable lulnber sold and de- 

lirered under a contract, an instruction that the defendant could not re- 
ject "any," if some of it was of the required kind, is held to mean that 
"all" could not bc rejected if some of it was of lhat kind, it appearing, 
under a proper interpretation of the charge, as a connected whole, that 
this was the intention of the judge, aud that the jury could not hare been 
thereby misled, but that they so understood the charge from the context. 

APPEAL by defendants from Shnw, J., a t  the August Term, 1921, 
of YANCEY. 

This action was brought to recover the price of timber, 
(581) bargained and sold to  the defendants, a t  their request, from 

plaintiff's land, and also daniages for tlw use of certain lands 
occupied by them as a sawmill yard for sawing and storing timber 
cut from other lands. Only one issuc was subrn~tted to the jury, as 
follows: 

",4re the defendants, or any one or more of t l~em, and if so, which 
ones, indebted to the plaintiff, and if so, in  hat amount? Answer: 
'Yes, all three, to the amount of $2,212.78.' " 

Judgment upon the verdict, and defendants appealed. 

Gardner & Hamrick and Wattson, Hudgins, Watson & Fouts for 
plaintiff. 

Charles Hutchins and A. Hall Johfiston for defendants. 

~VALKER, J., after stating the case: 'The que~t~ion in this case 
turned largely upon whether the defendants were partners in the 
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transaction uaon which the plaintiff declares. There was more than 
ample testimony to show tha t  they were such p a r t n ~ r s .  The defend- 
an t  Joe 31. Burlison signed the contract along with the plaintiff, 
and agreccl to take and pay for the timber or logs which were 
merchantable, and which would saw out sound lumber. The code- 
fendants, Greenwood and Black~tocks,  if they were nartncrs of 
Burlison would, of course, be responsible equally with him. The 
following are some of rhe facts tending to establish the copartner- 
ship between the defendants: 'The instrument executed by Green- 
wood and Blackstocks to Burlison some time after the contract was 
made. the signature of Burlison and Blackstocks to the note and the 

u 

statement of Blackstocks that  they were partners a t  the time this 
contract was made and the conduct of the p r t n e r s ,  especially when 
plaintiff demanded his money, and lastly the most significant fact 
is the admission of the partnership by defendants in paragraph one 
of the answer in this action. 

1. There was an  abundance of evidence to warrant the jury in 
findintr that Greenwood and Blackstocks were partners with Burli- - 
son, and certainly enough to go to the jury, and the jury has so 
found. Greenwood and Blackstocks did not refuse to pay the plain- 
tiff on the ground tha t  they u7ere not partners with him, but stated 
that  the logs did not come up to the contract, and Blackstocks said 
tha t  the reason Burlison sigced his name to the note was that they 
were partners ('over there" a t  that time, and this is reinforced by 
the conveyance from Grernwood and Blackstocks to Bylrlison and 
other proof of the partnerqhip, as, for instance, the admisqion in the 
answcr, as above noted, that the three composed the partnership. 
There is no substantial merit in this exception. 

2. The court charged the jury that the burden of proof 
was on the plaintifl to show tha t  he had complied with the (582) 
terms of the contract in everv requect, and there was also 
evidence by the witness agreed upon by the plaintiff and defendant 
to do the measuring of the logs, that he had ecalecl out, all defects 
and left the logs so tha t  they would saw out sound lumber. Tak- 
ing the charge of the court altogether, it shows that i t  was abso- 
lutely fair to the defendants. 

3. The court stated the contentions of the plaintiff as to the 
partnership, and also charged the jury that if plaintiff had shown 
by the greater weight of the evidence that ,  though Blackstocks and 
Greenwood may not have signed the contract, they w r e  really in- 
terested with Burlison, as partners, in the logs conveyed by the con- 
tract, that  they mere going to manufacture them together, and thus 
engage in the joint enterprise, and tha t  Burlison only represented 
them, then, and in that event, not only would Burlison be respon- 
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sible to the plaintiff, but the other two defendants would be liable 
to him for all merchantable logs plaintiff deli.~ered to the defend- 
ant's yards, the designated place of delivery, provided plaintiff conl- 
plied with his contract. 

4. Counsel do not state enough of the charge of the court to 
show just what the judge meant when he said that the defendants 
had not gone on the stand, and when the charge is read, as to this 
point, i t  will be Jeen tha t  the court was giving the contentiolw of the 
defendants, and tha t  i t  was not necessary for them to go upon the 
stand, since they contended that  the logs were not up to the con- 
tract. But  if defendants failed to prove material facts which they 
could have shown by their own testimony, their failure to become 
witnesses was the subject of fair conlment. Goodman v. S a p p ,  102 
N.C. 477; S. v. Turner, 171 N.C. 803; 16 Cyc. 1062; Po~rel l  v. Strick- 
land, 163 N.C. 393. 

5.  It was not denied that the defendants sawed a portion of the 
logs into lumber, and, of course, this was an ac1:eptance of a portion 
of the logs, a t  least, and the court was warran;ed in so charging to 
this effect. 

6. The court charged the jury that  Hurlison could not reject all 
of the logs, but only such part  as came up to the contract he would 
have to take. This was the correct rule of law applicable to the case. 

7. There is nothing in the charge to sustain this exception, and 
the same has been fully answered in the remarks above. When all 
the charge is taken and construed together, as ~t should be, the rule 
of law was correctly laid down by the court. 

8. We can see no error in this exception. ?'he court charged the 
jury, a t  all tirnes, that  the burden of proof m : ~  on the plaintiff to  
satisfy them by the greater weight of the evidence that he had coni- 
plied with the terms of the contract, which hac been offered in evi- 

dence, before they could answer the i ~ s u e  In favor of him, 
(583) and if he failed to satisfy the jury by the greater weight 

of the evidence, they should answer I he issue against the 
plaintiff. 

Tha t  part  of the charge, as to arceyting a part af the timber be- 
ing equivalent to an acceptance of all, was e d e n t l y  meant to be 
confined to the merchantable timber, or such :is complied with the 
description of the contract, and i t  was not intmded to sav that an 
acceptance of the merchantable timber would bind the defendants 
to take the whole lot whether of that  kind or not. We could not 
possibly attribute any such meaning to the yery learned and ac- 
curate presiding judge, and, besides, the contrxt discloses the real 
meaning to be tha t  defendants were bound only to tnkr the timber, 



N.C.] FALL TERM, 1921. 623 

which was of the kind they contracted to reccive and pay for, and 
could not reject "any" if some of it was of tha t  descripticn, the 
word "any" being palpably used for "all," and the jury could not, 
as intelligent men, have otherwise understood the languagc of the 
court, even though the phraseology may not have accorded with the 
highest and best standard of expres~ion. The charge must be taken 
and construed as a whole, in the wme connccted wav i t  was de- 
livered to the jury, and we must not trust to mere conjecture that  
they may, perhaps, have misunderstood, and thus have been misled, 
but i t  should clearly so appear before we can reverse for tha t  reason. 
It would not be fair to the judge to select only one isolated passage 
in his inetructions, but each clause should be considered in the  light 
of what precedeq and follows it, so that we may look a t  the charge 
in its entirety. This has always been the rule here and elsewhere, 
for i t  is the essence of reason and justice. S. v. Ezurri; 138 N.C. 599; 
Kornegay v. R .  R., 154 K.C. 389; I n  rc Hinton's Wzll, 180 N.C. 
206, 213. 

As to the failure of the defendants to take the stand as witnesses 
in their own behalf, the case of Goodman v. S n p p ,  102 3.C.  477, 
furnishes a full answer to this objection, but as this practice does 
not seem to be well understood, me will refer more particularly to 
some of the authorities. The power and duty of the court to check 
counsel when abusing his privilege in commenting on witncsses and 
their testimony, and on the conduct of parties to the action, is clearly 
settled hy many decisions. Very soon after the change by statute, 
allowing parties to actions to testify, i t  mas adjudged that  the mere 
fact  that a party, plaintiff or defendant, did not testify in his own 
behalf waq not the proper subject of comnient. In  Dczlries v. Phil- 
lips, 63 N.C. 53, the court was asked to charge the jury: "That in- 
asmuch as the defendant mas a competent witness, the f ~ c t  that  he 
did not offer himself as a witness in hit own behalf, authorized the 
jury to presume the facts against him. His Honor declined to give 
the instruction, but charged the jury that  they might conqider the 
circumstances and give to i t  what weight they might think 
proper." In commenting on this ruling, Reade, J , $aid: '.It (584) 
is true, as a rule of evidence, that  when, in the inveetiga- 
tion of a care, facts are proved against a party which it is apparent 
he might explam, and he  withhold^ tlie esplanation, the facts arc 
to be taken most strongly agalnst him." . . . "We conclude that  
the fact that a party does not offer himself as a witness, standing 
alone. a l l o w  tlie jury to presume nothing for or against him, and 
can only be the subject of comment as to its propriety or ~eceqsity 
in any given case, according to the circurnetances, as the introduc- 
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tion or nonintroduction of any other witness ]night be co~rlmented 
on." I n  Gragg v. Wagner, 77 N.C. 246, but thwe persons mere pres- 
ent a t  the bargain and execution of the deed in contro~erey - the 
plaintiff, the draftsman, and the defendant. The two forrner were 
examined on behalf of the  plaintiff. The defendant was not present, 
but was in the State of Oregon, and it was not alleged that  he 
knew the facts other and different, in connection with the exwution 
of the deed, from those testified to by the witnesses present, and 
counsel was not permitted to comment upon the fact that he had not 
offered himself as a witness. The Court held tha t  i t  is the privilege, 
and not the duty, of a party to an action to offer himself as n, wit- 
ness in his own behalf, and he is not the proper ilubject for unfriendly 
criticism, because he declines to exercise a pri~rilegc conferred upon 
him for his own benefit merely. The fact is not the subject of com- 
ment a t  all; certainly not, unless under re ry  pcwliar circumstances, 
which must necessarily be passed upon by the judge presiding a t  the 
trial, a s  a matter of sound discretion. Only an abuse of tha t  legal 
discretion is reviewable here. Peebles v. Hortor, 64 N.C. 374: S. v. 
Williams, 65 N.C. 505 ; Jenkins v. Ore Co., 65 N .C. 563 ; S. v. Bryrtn, 
89 N.C. 531; S. v. Sugg, 89 N.C. 527; Guy v. Mnnrlel. 89 K.C. 83; 
S. v. Rogers, 94 N.C. 860, and Chambers v. Greenwood, 68 K.C. 
274, and numerous other authorities, settle the general principle that  
the  extent to which counsel may comment upon witnees~s and parties 
"must be left, ordinarily, to the sound discretion of the judge who 
tries the case, and this Court will not review his discretion, unless 
i t  is apparent that  the impropriety of counsel was gross and calcu- 
lated to prejudice the jury." I t  was said by Reade, J . ,  in Chambers 
v. Greentcood, supra, tha t  "the mere manner of conducting the trial 
below is, and ought to be, so much within the discretion of the pre- 
siding judge tha t  an  alleged irregularity must be palpable, and tbe 
consequences important, to induce UP to interfere." And this is held 
in citing and approving Devries v. Phillips, sz~pra, where it is stated 
tha t  his introduction or nonintroduction should be the subject of 
comment only as the introduction or nonintrocuction of other wit- 
nesses might be. We think this is the necessary result of the change 
made by The Code, sec. 1350. It will be noted that  there iq a differ- 

ence between The Code, sec. 1350, which relates to civil 
(585) actions, and section 1353, which relates to criminal actions. 

I n  the latter it is expressly declared that a failure of the 
defendant to testify '(shall not create any presumption against him." 
The reason for the difference readily suggeds itself. The doctrine 
laid down is not in conflict with Wilson v. White, SO N.C. 280; 
Greenlee v. Greenlee, 93 N.C. 278; Kerchrier v. JfcRne, 50 nT C. 219, 
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or Blackwell v. iMcElwee, 96 K.C. 71. If the defendant in the 
present case had had any witness present who was cognizant of and 
could have contradicted the damaging facts testified to, and failed 
to introduce such witness, we think it  would have been the subject 
of proper comment, and the ruling of his Honor in this respect does 
not entitle the defendant to a new trial. See, also, Yarborotlgh v. 
Hughes, 139 N.C. 199; Powell v. ,Stmkland, supra, and Stone v. 
Texas Co., 180 N.C. 546. 

It seems that Goodman v. Sapp, s u p ~ a ,  and the later cases sp- 
proving it, has settled the law in this respect, notwithstanding the 
varying and not altogether consistent expressions used in some of the 
previous decisions cited above. 

We have examined the record with care, and can find no reason 
to disturb the verdict of the jury or the judgment of the court be- 
low. On the contrary, we are of the opinion that the case has been 
properly, fairly, and correctly tried, and that  the jury drew the right 
conclusion from the evidence. 

No error. 

Cited: Gaither v. Clement, 183 N.C. 455; S. v. Love, 189 X.C. 
773; Lamborn v. Hollingsworth, 195 N.C. 353. 

JOHN PERRY, JR., V. MARTHA A. AND LUCY U. NORTON. 

(Filed 7 December, 1921.) 

1. Oontract-Parol-Statute of Frauds-Breach - Equity - Damages - 
Lands. 

Cpon equitable principles, administered in our courts haring jurisdic- 
tion of both law and equity, where a contract restin: in gar01 mill not 
be specifically enforced in regsrd to lands, it is nnconscionable for the 
orrner of lands to receive the benefit of permanent improvements made 
thereon and services rendered in good faith, upon consideration of an 
agreement to convey them, and not be held to liability therefor upon his 
pleading the statute of frauds, to the extent that the lands were en- 
hanced in value. 

2. Same. 
One who has permanently improved the lands of the owner and con- 

tinued in his serrice for a colnparativel~ m a l l  wage for years, relying 
upon a parol agreement that the owner wonld convey the lands in con- 
sideration of the permanent iniprorements and the services thus rendered, 
upon the happening of a certain erent. which the owner has refused to 
perform under the plea of the statute of frauds, mny recover for the 
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value the services thus rendereci, and the increased value of thr  land by 
reason of the improvements, thongh he may not enforce a specihc per- 
formance of the verbal contract. 

3. Same-Judgments-Interest-Statutes. 
Where it has been ascertained by the verdict of the jury, upon a trial 

free from error, that the plaintiff is entitled lo recover of the defendarit 
the value of permanent improvements he has put upon the defendant's 
land ilnder a parol agreement that the latter would convey a part of the 
lands in consideration thereof, void under the shrtute of frauds, to the 
extent that the improvements have enhanced the value of the land, io- 
terest is properly allowed in the judgment from the time of the defend- 
ant's breach, on the amount ascertained to be due a t  that time; and ob- 
jection that the jury may have included the interest in their rerdicr: is 
untenable when it appears that nothing was said by counsel or court in 
respect to it, the presumption being to the contra~y. C.S. 2309. 

ADAMS, J., not sitting. 

APPEAL by defendants from Adums, ,I., a t  the June Term, 
(586) 1921, of HENDERSON. 

This action was brought to recover clamages for improve- 
ments made upon land, which defendants promised by parol to  con- 
vey, but which they failed to do, and for nioney expended and 
services rendered in reliance upon said promise so repudiated. 

I n  the case a t  bar the plaintiff alleges that he had been in the 
employ of the defendants since he had been large enough to earn 
his own living, and, in July, 1913, he was offer:d very much higher 
wages than the defendants were paving, and he went to defendants 
and told them that  he wanted to serve notice of his leaving their 
employ. Defendants were so anxious to keep plaintiff that  they made 
him a proposition that  if he would not leave and go to the het,ter- 
paying job they would continue to pay him $40 per month, charge 
no house rent, and when their large plantation was sold, or they 
dispensed with his services, they would deed hiri the cottage nnd lot 
he was occupying in lieu of the higher wage he would receive a t  the 
other place. He  took the offer under consideration, and, on the day 
following, he went to  defendants and told them he had decided to 
accept the same. H e  therefore exercised a solc, and even despotic, 
dominion over the house and lot as his own, bu Iding a fence around 
i t  and erecting a barn on it, a t  his own cost a d  expense, and con- 
tinued to serve the defendants a t  the same wage of $40 per month 
for four years - three of them years of world war - unc~rtaint~y 
and unprecedented inflated prices for living coinmodities, and labor 
wages never before heard of - a period in which skilled workmen 
such as he (a landscape gardener, plumber, and general utility man) 
were in great demand and earning anywhere from $150 to $300 per 
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month the country over. For all this period the defendants got this 
man's services on the same basis -- never any change - 
allowed him to build the barn, and expend his own money (587) 
in improving the place, believing i t  to  be his, as soon as 
the plantation could be sold, and when his services to defendants 
were no longer needed, assured for thernsclves a permanent <upply 
of skilled labor from him through all the chances and vicisitudes 
of the war, and then, when the plantation is sold, included the lot 
and house they had contracted to convey to him with the whole 
estate, and made no other compensation for the sacrifice of his op- 
portun~tles, and the benefits tha t  they had received from his hard 
toil, freely given, and induced by the false promise. 

The jury returned the following verdict: 
"1. Did the defendants contract with the plaidiff to pay him 

for his services more than $40 a month, and for the use of the house 
and lot, as alleged in the complaint? Answer: ' Y ~ P . '  

"2. If so, in what amount, are the defendants indebted to the 
plaintiff? Answer: '$1,700.' " 

Judgment on the verdict, and defendants appealed. 

Ewbank (e: Whitmiw for plaintif. 
Martin, Rollins & Wright for defendnnts. 

WALKER, J., after stating the case: 1. The defendants' first 
ground of exception is the court's instruction to the jury tha t  the 
burden was upon the plaintiff to satisfy them hy the greater weight 
of the evidence tha t  the alleged contract was made, and if, upon 
consideration of all the evidence, the plaintiff has satisfied then] that  
the defendants made the contract upon which he relies, tha t  is, a 
contract to convey to him the house and lot, to pay him nloney, and 
give him the use and occupation of the houqe and lot, they will an- 
swer the first issue "Yes," and further, tha t  it has long been settled 
by our Court tha t  where the labor or money of a person has been 
expended in the permanent improvement and enrichment of the prop- 
erty of another by par01 contract or agreement, which cannot be 
enforced because, and only because, it is not in writing, the party 
repudiating the contract, aq he may do, will not be allowed to take 
and hold the property thus improved and enriched without compen- 
sation for the additional value which his improvements have con- 
ferred upon the property and this equity rests upon the broad prin- 
ciple that  i t  is against conscience for one man to be enriched to the 
injury and cost of another, which waq induced by his own acts. 
Lufon v. Badhanz. 127 N.C. 96; Ford 1 , .  Stroud, 150 I i .C 365: Bctl- 
lnrd v. Boyette, 171 N.C. 26. 
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The jury found the facts to be as proven by the plaintiff, and thc 
law has been settled by this Court in a number of well con3idered 

cases that  the defendants cannot take advantage of the 
(588) plaintiff's labor and services, under such an agreement as 

that  set up and proved in this case, a ~ d  defeat his claim 
for compensation for the same by pleading thch statute of frauds. 
Luton v. Badham, and other cases, supra. I n  Xbea  v. Griftin, 22 
N.C. 9, the bill was for specific performance of the contract. The 
defendants relied upon the statute of frauds, the contract being in 
parol, and Judge Gaston said that  the Court admitted this objec- 
tion to  be well founded, and held, as a consequence from it ,  that, 
the contract being void, not only its specific performance cannot 
be enforced, but that  no action will lie, in law or equity, for dam- 
ages because of nonperformance. But we are, nevertheless, of the 
opinion that  plaintiff has an equity which entitles him to reIief, and 
that  parol evidence is admissible for thc purpose of showing that 
equity. The plaintiff's labor and money have been expended on im- 
proving property which the ancestor of the ded'endants encouraged 
him to expect should become his own, and, by the act of God or the 
caprice of the defendants, this expectation has been frustrated. The 
consequence is a loss to him and a gain to then). It is against con- 
science that they should be enriched by gains thus acquired, to  his 
injury. Baker v. Carson, 21 N.C. 381. In  Dunn v. Moore, 38 N.C. 
364, relief was denied because the contract set up in tbe bill was 
denied. Xash, J., said that  if the defendant had admitted the con- 
tract the court would not have permitted him to put plaintiff out 
"without returning the money he had received, and compensating 
him for his improvements." Of this Connor, J . ,  said. In Ford v. 
Stroud, 150 N.C., a t  p. 365, that while in the case at bar the con- 
tract is not denied, if i t  had been, we should not hesitate to follow 
the decision in Luton v. Badham, supra, in which Mr. .Justice Furches 
reviews this and all the other cases, and shows tonclusively that the 
right to relief cannot be defeated by a mere delial of the contract. 
See the re rp  able and, the writer thinks, conclusive opinion of 
Smith, C.J., in McCracken v. McCmcken, 88 9.C. 272. Certainly 
this cannot be done where the action is for the wovery of the pur- 
chase money, as upon an implied assumpsit for money had and re- 
ceived or for money paid for n consideration which has failed. 

I n  Daniel v. Crumplsr, 75 N.C. 184, Rodman, J., s a w  that the 
right to recover the purchase money and compensation for improve- 
ments against one who had repudiated his pal301 contract to con- 
vey land "stands on general principles of equity." 4 s  said lop Judge 
Furches in Lwton v. Badham, supm, all the cases are based upon 
this theory. It is doubtful whether, prior to  the abolition of the dis- 
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tinction between actions a t  law and suits in equity, an action could 
have been maintained a t  law for compensation for improvements 
put upon land by the vendee. The court of equity had granted relief 
by enjoining the eviction of the vendee by the vendor, who 
had repudiated his contract, until he had made compensa- (589) 
tion for improvements. Whatever difficulty was encountcred 
because of technical rules of pleading disappear when forms of nc- 
tion are abolished and a plaintiff recovers upon the facts stated in 
his complaint and proven upon the trial. 

2. As to the defendants' second exception, which is that  the 
court erred in rendering the judgment in favor of t h ~  plaintiff and 
against the defendants for the interest on $1,700 from October, 1917, 
until paid. Under the contract between the parties, plaintiff's right 
to compensation for the loss of the house and lot accrued when the 
defendants sold their plantation in October, 1917, and a t  the same 
time sold the house and lot that  the plaintiff had labored to acquire 
for four years. The defendants had received the services for which 
compensation was due, and the plaintiff had, in addition to these 
services, expended his money in building fences and a barn on the 
defendants' lot, which they had contracted to convey to him prior to 
October, 1917, and the jury '(ascertained from the terms and rele- 
vant evidence" the amount of the plaintiff's claim, and, under de- 
cisions of this Court, the trial judge rendered judgment for interest 
from the time the plaintiff's right to compensation accrued, to wit, 
from October, 1917. In  this the trial judge simply followed the law 
as established by the decisions of this Court. Clzathcrm v. Realty Po., 
174 K.C. 671. I n  the case before the Court, there has been more than 
an adequate default on the part  of the defendants in withholding 
the money belonging to the plaintiff for the value of his services - 
they have tried to defeat his claim altogether for a period of four 
years, and still, in the prosecution of thiq appeal. endeavor to pre- 
vent him from reaping the reward of his toil. The statute says that 
all sums of money due by contract of any kind, excepting money 
due on penal bonds, shall bear interest, etc., (C.S. 2309). From this 
i t  would seem to follow in this State tha t  whenever a recovery is 
had for a breach of contract 2nd "the amount is ascertained from 
the terms of the contract itself or for evidence relevant to the in- 
quiry," that  interest should be added. Kester v. Millo: 119 N.G. 
475; Bond v. Cotton Mills, 166 N.C. 20. 

But this question of interest has heen settled by this Court a t  the 
present term in Croom v. Lumber Co., ante, 217, opinion by Adanis, 
J., where the authorities are collected, which decision also bears 
somex-hat upon the equitable principle we have applied to another 
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branch of this case. It was argued by the defendants tha t  as the 
court did not instruct as  to giving interect in the verdict, the jury 
may have done so, and defendants would thereby pay double interest, 
but we think this cannot be assumed, but thzt the prewnpt ion is 
the other way, tha t  the jury did not allow intelest, nothing having 

been said by counsel or the court with rmpect to it. In  add- 
(590) ing interest, the court was merely coniplying with the stat- 

ute and following the precedents in this Court. 
It will be noted tha t  in this case the defendmts got the benefit 

of both the labor and money of the plaintiff -. his labor in the ser- 
vice of the defendants for four years, and his m o ~ e y  in the improve- 
ment of the house and lot that  they agreed should be deeded to him, 
but which they conveyed to another in the whollmle conyeyance of 
their large estate. 

The defendants' counsel argued strenuously :md a t  some length 
tha t  the contract alleged and proved was unreasmable and improb- 
able, when, as a matter of fact, the contention of the plaintiff is 
much more reasonable than to suppose tha t  he would stay with the 
defendants in 1913, after being offered much higher wages, and then 
continue to stay on during the three years following, when labor 
of the commonest sort increased very much in value, and yet, with 
all this change in opportunities hc remained "on the job" until the 
end, a t  the same old pay, unless there was some other compelling 
motive keeping him there, which was his desire '~onestly t o  perform 
the contract, for the breach of which by defendants, and a s  com- 
pensation for his services, the jury found that he was entitled t o  
$1,700, and for this sum the court gave judgmenl, with interest from 
October, 1917. 

We are of the opinion that  the learned judge who presided a t  the 
trial was right on both points. The first ground upon which rests the 
verdict, and his judgment, has been settled and established, for many 
years without much question, and thc second is equally as clear, 
and, moreover, has for its support the authority of a statute, the 
construction of which cannot now be questioned. 

hTo error. 

ADAMS, J., not sitting. 

Cited: Sears, Roebuck v. Bankzng Po., 191 N.C. 506; Bryant 
v. Lumber Co., 192 N.C. 611; I<no?i31e.s V. Tallace.  210 Y.C. 607; 
Yancey v. Hzcy. Cow., 221 N.C. 189; Constrzicf'on Co. v. Crain & 
DenEo Co., 256 N.C. 127; General Mctals  v. Jf fg .  Co., 259 N.C. 713. 
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D. E. KOBIXSON ET AL.. V. BOARD O F  COJIlfISSIOSERS O F  BRUNSWICB 
COUNTY. 

(Filed 14 December, 1921.) 

1. Const i tu t ional  Law-School Districts-Bonds-Taxation-Eurdens a n d  
Benefits. 

I11 order to the validity of the laying off of a school diftrict by statute 
and the issuance of bonds tor school yurposes i t  is necessary that  the 
burden of taxation should rest upon the  whole district equally, and when 
some portions thereof a r e  exempt from taxation and  receive the benefits, 
and other 1)ortions a r e  taxed without benefit, the  act  is unconstitutional 
and void. 

2. Const i tu t ional  Law-School Dis t r ic ts  - Genera l  Legis la t ion  - Special  
Acts. 

A statute which creates a public school district and :~llo\vs a bond issue, 
u~)ol i  the approral  of voters. for i ts  equipment and malntennnce, is s local 
or special act, prohibited by the Constitution, Art. 11, see. 29, requiring 
that  legislation of this character must be by general prorision of law. 

APPEAL by defendants from Connor, J., a t  October 
Term, 1921, of RRUNSWICK. (591) 

The plaintiffs are residents and taxpayers of Brunswick, 
and the defendants are the board of county conmissioners of said 
county. 

Ch. 251, Private Laws 1921, entitled "An act to establish a high 
school district and issue bonds with which to build and equip high 
school buildings, and to provide for the payment of said bonds and 
the maintenance and government of said qchool," was ratified 8 
March, 1921. 

The court found as facts that a t  a qpecial meeting of the board 
of education of tha t  county held prior to 26 February, 1921, said 
board, by resolutions, established thc "Supply High School District,'' 
and lines and boundaries thereof, heing identical with the boundaries 
of the high school district established in the above act of the Cen- 
cral Assembly; tha t  said high school diqtrict was established by 
said board of education in expectation of the passage of \aid bill, 
and i t  was expressly provided in ?aid resolutions of the board tha t  
said district was established upon condition that said bill was passed, 
and that  the bonds and taxes provided there should be authorized 
by the voters in said district a t  +he election to he provided in said 
bill; and tha t  in pursuance of said act an election was held in said 
district, and a majority of voters therein voted for the bond issue 
and for the tax authorized by said act. I t  is further found by the 
court tha t  the board of county commissioners of Brunswick are 
now about to issue the bonds and levy the taxes provided for in the 
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aforesaid act, and will do so unless restrained and enjoined in this 
action. 

It is provided in aforesaid act: "Said bonds shall be prepared 
and issued by order of the board of county coinn~issioners of Rruns- 
wick for and in behalf of Supply High School Ilistrict." I t  is also 
found as  a fact by the court tha t  said Supply High Schqol District, 
a s  established by the resolutions of thc board oi education and hy 
the aforesaid act of the  General Assembly, includes a portion of 
two townships-Lockwood's Folly and Smithvi le, in said county. 
It is also provided in said act:  "If a t  said election a majority of the 
qualified electors shall vote for high school bonds, the said board 
of county commissioners of Brunswick shall levy annually thereaf- 
ter a special tax upon all taxable property in satd township for the 
special purpose of paying the principal and interest of all h o n d ~  is- 
sued under this act." And i t  is further provided therein: "In addi- 
tion to the tax levied to meet the payment of the principal and in- 

terest of said bonds, the board of county commissioners of 
(592) Brunswick are hereby authorized to levy a special tax upon 

the taxable property in said high school jistrict for the pur- 
pose of defraying the expenses of said high school provided by this 
act." It is also found by the court that the high school buildings to  
be erected with the proceeds of said bonds are to be erected "in 
Lockwood's Folly Township," and all the taxable property in said 
township is made subject to the tax to be levied for the payment of 
said bonds and interest on the same; that the district for which said 
bonds are to be issued does not include all of said township, so much 
of said township as lies within the corporate limits of the town of 
Shallotte being expressly excluded from the said district, which fur- 
ther includes a portion of Smithville Township, the taxable property 
of which is not made subject to a tax to be levied for the payment 
of said bonds. 

Upon the foregoing facts, the court held tha t  the bonds the de- 
fendants are about to issue and to levy the tax for should be en- 
joined and the defendants appealed. 

Robert  W .  Davis  for  plaintiffs. 
Smith & Ruark  for defendants. 

CLARK, C.J. The proceeds of the bonds in question are to be 
used for the purpose of erecting a high school building in Lockwood's 
Folly Township, but the act provides that said bonds shall he issued 
"for and in behalf of Supply High School Distr,ictlV and said dis- 
trict, as defined in the act and in the resolutions of the board of 
education of Brunswick County, does not include d l  of said Lock- 
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wood's Folly Township, and does include a portion of Smithville 
Township, while i t  is provided that the tax is to be levied for the 
payment of said bonds "on all the taxable property in said town- 
ship," thus making the property within the corporate limits of the 
town of Shallotte subject to the tax, though i t  is expressly excepted 
from said district, for which said bonds are to be issued, whereas 
the act expressly excepts from said district so much of said town- 
ship as lies in said corporate limits, and further provides tha t  said 
bonds shall be issued for and in behalf of so much of Smithville 
Township as is included in said district, whereas the property sit- 
uated in Smithville Township is not made subject to the tax to be 
levied for the payment of said bonds. 

His Honor, upon the above facts, properly enjoined the defend- 
ants from issuing, selling, or disposing of the bonds, and from levy- 
ing any tax or taxes for the payment thereof. Comrs. v. State Treas- 
urer, 174 Y.C. 141. 

Further, the act is objectionable and invalid because i t  under- 
takes to establish a schoo! district, and, being a local or special act, 
it is prohibited under the express provisions of Art. TI, sec. 29, of 
the Constitution. Trustees v. Trust Co., 181 N.C. 306, in 
which Hoke, J., speaking for a unaninlous Court, constru- (593) 
ing a somewhat similar act (but without the discrepancies 
pointed out in this statute) wherein the Legislature attempted to 
create a graded school district in Robcson County, defining its limits 
by metes and bounds and authorizing a vote to issue bonds ior 
buildings and equiprnents held that "A statute which lays off or de- 
fines by boundary a certain territory as a graded school district 
within a county, and provides for an issue of bonds upon the ap- 
proval of the voters therein, for the necewary buildings and main- 
tenance, comes within the recent amendment to our Corstitution 
forbidding the General Assembly from enacting any local or spe- 
cial act to establish or change the lines of school districts, making 
them void, and requiring that legislation of this character must be 
by general provisions of law, Const., Art. 11, sec 29." 

The opinion in that  case was filed 4 l l a y .  3921, receiving the 
approval of a unanimous court, and invalidates t h ~  act now before 
us. The discrepancies in this act pointed out in the early part  of this 
opinion may have been due to the fact that it was ratified on the 
eve of the adjournment of the General Aswnhly, 8 March, 1921, 
one of the very last private acts ratified by the General Assembly 
a t  that  session, and doubtless it did not receive tile close scrutiny 
it should have had. 

Affirmed. 
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Cited: Galloway v. Bd. of Ed., 184 X.C. 24'7; Coble v. Conm., 
184 N.C. 351; Armstrong v. Corm.,  185 K.C. 4C17; S. v. Kelly, 186 
N.C. 375; Day v. Comrs., 191 N.C. 784; Srrnitnry District v. Prud- 
den, 195 N.C. 727; Glenn u. Bd. of Ed., 210 K.C. 528; Fletcher v. 
Comrs, of Buncombe, 218 N.C. 5 .  

G.  C. LAPISH v. DIRECTOR GER'ERA4L OF RAILROADS ET .4L. 

(Filed 14 Decemher, 1921.) 

1. Evidence-Negligence-Contributory Negligence--Nonsuit-Trials. 
Where defendant's negligence is the ground alleged for plaintiff's dam- 

age to  recover for a personal injury, contributory negligence being a mat- 
ter of defense, cannot be considered upon a motion 11s of nonsuit upon the 
evidence. 

2. Same-Railroads-Signals-1Varnings-Public Crossings. 
Evidence that the defendant's train came around a sharp curve withont 

signal or warning while plaintiff was attempting to go around defendant's 
other train on a different track at  a public crossjng, and that plaintitf 
had looked and listened for the train that injurrbd him. but was p r e  
vented from hearing its approach by the negligence of the defendant's 
employee on the train, to give proper warnings, is sufficient to take the 
case to the jury upon a motion as of nonsuit upon the evidence. 

WALKER, J., concurring. 

APPEAL by defendants from Rryson, J., a t  the May Term, 1921, 
of IREDELL. 

This is an action for personal injuril:s eustaincd by the 
(594) plaintiff when struck by the engine of the Southern Rail- 

road Company, 24 December, 1919, while that company 
was being operated by the Director General of 'Railroads. 

The plaintiff had left the plant of the Statesville Furniture Com- 
pany in Statesville about 4:30 p.m. that  day on his way to his home 
in the city, and was going along a path which crossed the railroad 
track near the station. This path was used by t w  public generally, 
there being evidence that about 200 people crossed the track a t  that 
point on that  afternoon. The railroad track from Charlotte at that  
point makes a very short curve. The plaintiff, 66 years of age, step- 
ped on the track and walked along the same for a short distance to 
go around the train which obstructed his crossing, when he was 
struck from behind by the engine, knocking him from the path, and 
received serious bodily injury. 
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There was motion for judgment as of nonsuit, which was over- 
ruled, and a t  the close of the defendant's evidence this motion was 
renewed and again refused. This is the sole exception presented by 
the appeal. 

J o h n  A. Scot t ,  Jr., and D o r m a n  Thonzpson jor p1ainti.g. 
L. C .  Caldwell  for defendants .  

CLARK, C.J. On a nlotion of nonsuit in an ac t im for negligence, 
contributory negligence, being a matter of defense, is not to be con- 
sidered. Tt7hifesides v. R .  R., 128 N.C. 229, which has been cited as 
authority tha t  on evidence such as in this the cake should be submitted 
to the jury. H o l m a n  v. R. R., 159 N.C. 46; Shepherd v. R.  R., 163 
N.C. 521. 

According to the plaintiff's testinlony, he was seeking to cross 
the railroad track on his way home from hie place of work. H e  
turned up the track to get around a work train on the main or Ashe- 
ville track, which was blocking his passage. He  says he looked around 
and saw no train on the other or Charlotte track, and stepped upon 
that,  as he saw no train on it and heard no qignal or blow; that 
while on the track for the purpose of going around the standing train 
he was struck from behind by an approaching train on the other 
track from Charlotte, which came around a sharp curve. without 
blowing the whistle or giving othcr warning, and which was 20 
minutes late, and was knocked unconscious. His legs mere crippled, 
and one leg cut half in two; his collar bone was broken, his head 
mas injured, and he was in the hospital several weeks. 1Vitne.s fur- 
ther stated that  he helper] build the Statesville Furniture Factory 
20 years ago, and has worked there ever since it mas built; these 
railroad tracks were there then, and there was a street across the 
track, but vehicles do not cross it now, it being used only by pe- 
destrians. He says further, tha t  in going around the train 
upon the other track he looked back in the direction from (595) 
which this Charlotte train came and qtepped up near the 
track; that if the train had blown he would hare  heard it 

The above, in brief, is the cubdance of the tektimonv. The plain- 
tiff says there was no signal glven or whistle blown. The engineer 
says there was, and thc jvry found in accordance with the plaintiff's 
testimony. The court, at  the C ~ O R P  of all the evidence. d c n i ~ d  the 
motion for a nonsuit. This was simply a question of fact, and as 
the evidence on such a state of f a d s  tending to show contributory 
negligence cannot be considered on cuch motion. the judgment refus- 
ing the motion to nonsuit must be 

Affirmed. 
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WALKER, J., concurring: This case does nol, present the ques- 
tion so often decided by this Court as to the lie bility of a railroad 
company for an injury to a trespasser walking on its tracks, when 
its engineer has the right to eupposp that he vill leave the track 
even up to the last moment when it is too late to save him from in- 
jury, the latter, if i t  occurs, being imputed to his own negligence. 
Here the plaintiff was walking along the public road and was di- 
verted from his course because his way was blozked by one of de- 
fendant's trains. He, therefore, went around the train to get into the 
street or road again, and had to use the track of defendant in doing 
so, having looked and listened for trains before entering upon the 
track and seeing none. The defendant's engine asproached him sud- 
denly and without warning, and under circumstances and surround- 
ings requiring notice of its approach to be given. He was not, there- 
fore, a mere trespasser or licensee, but was acting in the exercise of 
his legal right, and his conduct being induced by the wrongful act 
of the defendant. The doctrine as to trespassers or licensees on rail- 
road tracks is too well settled to be disturbed, and this decision, as 
I understand, is not intended to do so, as appears from the Court's 
opinion. See Neal v. R. R., 126 X.C. 634 (A. c., '128 N.C. 143) ; Mc-  
Adoo v. R.  R., 105 N.C. 140; High v. K. R., 112 N.C. 385; Word 
v. R. R., 161 N.C. 179. These and many other caws have established 
this doctrine firmly, and placed it  beyond any psssibility of contro- 
versy. 

The case was virtually resolved into an issue of fact, both as to 
negligence and contributory negligence, there being evidence as to  
both questions. The charge of the court was free from any substan- 
tial error, and there is no ground for a reversd. The jury found 
both issues in favor of the plaintiff, and his right to the judgment 
has not been successfully assailed. 

Cited: Davis v. R. R., 187 N.C. 149. 

(596) 
W. F. ROGERS v. CITY O F  SSHEVTLLE. 

(Filed 14 December, 1921.) 

1. Appeal and Error-Case-Agreement of Counsel-Writing-Rules of 
Court. 

Where a case on appeal to the Supreme Court has not been settled in 
conformity with the procedure in such matters, n n j  aqreernent for exten- 
sion of time claimed by the appellant must be in ,,vriting and signed, as 
required by Rule 39, 174 N.C. 838. 
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Same-Laches-Stenographer's Notes-Certiorari-Rfotions. 
Where the appellant has failed to file his case on appeal within the 

time allowed, and files his motion for certiorari on the ground that the 
stenographer a t  the trial could not transcribe her notes in time owing 10 
her other duties as court stenographer, the reason give11 is no excuse in 
law, for the stenographic notes are not indispensablr to the settlement of 
the case. 

Appeal and Error - Docketing Case - Motion to Dismiss - Record 
Proper. 

Where the case has been docketed in the Supreme Court within the time 
required, and appellant has moved for a certiorari, to which he is not en- 
titled, the case will not be dismissed, but the judgment below will be 
affirmed if there is no error appearing upon the face of the record as 
docketed. 

PETITION by appellant (defendant) for certiorari and motion by 
plaintiff to dismiss appeal, or affirm the judgment. 

Jones, Wi l l iams  & Jones and We l l s  R. S x u i n  for plainti,$'. 
George Pennell and J .  W .  Haynes  for de fendant .  

CLARK, C.J. This is a petition for cerfiorari by the defendant, 
appellant, upon the following state of facts: The case was tried a t  
April Term, 1921, of BUNCOMBE. Verdict on the issues against the 
defendant, and judgment. Ry  consent, 45 days were allowed the de- 
fendant in which to state and serve case on appeal, and plaintiff 45 
days thereafter to serve countercase or exceptions. Subsequently, 
the plaintiff extended the time for the defendant to  serve his case 
30 days, making 75 days in all on the expiration of which time the 
appellant did not have his case ready for service, and the appellee, 
plaintiff, not agreeing to extend the time further. the appellant dock- 
eted the record proper here on 7 November, and when the case was 
reached asked for a certiorari. The appellee, on the other hand, 
moved to dismiss the appeal or to affirm the judgment upon the 
record proper. 

It is very desirable that  cases on appeal should be made up as 
promptly as possible after the case is tried, while the facts are fresh 
in the minds of the parties, and there is less probability of 
a difference in recollection as to what occurred. Under the (597) 
former practice, before the adoption of the C.C.P., every 
case on appeal was settled by the trial judge, but the framers of 
the Code of Civil Procedure, mindful that Magna Carta hsd placed 
a "delay of justice" in the same category with "a denial of justice" 
against which litigants should be equally guaranteed, prcvided that 
"cases on appeal" should be settled by the parties or counsel. and 
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the judge called in only in case of disagreement, thus materially 
expediting the hearing of appeals by relieving t le judge of settling 
them in many cases, and also fixed 5 days after the adjournment of 
court as the time in which the appellant must swvc his case, and 3 
days later for service of countercase or exceptions. 

The statute later extended this to 10 days, anti still more recently 
the appellant has been given 15 days to serve the case on appeal, 
and the appellee 10 days to serve the countercape. It is more than 
doubtful if this concession to delay was desirabl(., and has not been 
productive of much abuse. This Court, recognizing that there might 
be instances in which a longer time might be necesssry, has held 
valid written agreements of counsel for an extersion of time and a 
more recent statute has permitted the judge, for 1,he first time, to  in- 
tervene by giving an extension of time to settle the case on appeal 
when counsel cannot agree on this. This would qeem to be the limit 
to which it  would be adv~sable to extend indulgence in the time for 
settling cases on appeal. 

I n  this case, by consent, 75 days were allowed, and the only ex- 
cuse given for the case not being served within t l a t  time is that the 
stenographer was busy in court and could not iranscribe her notes 
within the 75 days. The appellee shows, on the contrary, that for 
more than half of that 75 days there was no term of court in session 
during which the stenographer wap required in cc~urt a t  all, and fur- 
ther, that  even during the time in which court was in session there 
were many days during which the stenographer's services were not 
required. But, however that  might he, the stencgrapher'~ notes are 
not the compelling and supreme authority as to  what transpired dur- 
ing the trial. The judge in charging the jury, always tells them that  
their recollection, and not that of the court itself, must govern them 
as to what was the testimony of the witnesses. -4nd in settling the 
cases on appeal the first authority is that of counsel themselves in 
agreeing as to what occurred a t  the trial as to thc evidence, as to the 
charge, and otherwise, and when they do not agree the judge must 
settle what really occurred. 

Efforts have been made heretofore to make the stenographer's 
notes of higher authority than the agreement of counsel, or even 
the statement of facts as settled by the judge. But on the very first 
occasion when this view was advanced the Court held, in Cressler 

v .  Asheville, 138 N.C. 485, that when the parties cannot 
(598) agree the judge must settle it. saving: "The stenographic 

notes will be of great weight with the judge, hut are not 
conclusive, if he has reason to believe there was error or mistake. 
The stenographer cannot take the place of the judge who is alone 
authorized and empowered by the Constitution tcl t ry  the cause, and 
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who alone (if counsel disagree) can settle for this Court what oc- 
curred during the trial. . . . Of course, if such notes were con- 
clusive as to the evidence, they should be equally so as to what ex- 
ceptions were taken and rulings made, and all other matters occur- 
ring in the progress of the trial. This would simply depose the judge 
and place the stenographer in his place for all the purposes of an  
appeal. All the care taken to secure men of high integrity and im- 
partiality to discharge the functions of the important office of judge 
of the Superior Court . . . becomes of secondary importance if 
a stenographer appointed by the clerk of thc court, and not tlie 
judge elected by the people of the  State, is to decide what were the 
exceptions, rulings, evidence, and other incidents of a trial. Now, 
as always, these matters must be settled by the judge when counsel 
disagree. The stenographer's notes will be of valuable aid to refresh 
his memory, but the stenographer does not displace the judge in 
any of his functions." 

I n  tha t  case we were guarding against the threatened unneces- 
sary expense of voluminous transcripts of caPes on appeal by dump- 
ing into them the stenographer's notes. Now we are threatened with, 
if possible, a greater evil by the opportunity, and indeed the induce- 
ment to great delays in appeals by making the settlement of cases 
for this Court depend upon the convenience or disposition of the 
stenographers who may or may not have other calls upon their time. 
I f  we were to yield to this, then, to paraphrase the hnguage of 
Johnson in regard to Charles XII, of Sweden. litigants would be 

"Condemned weary suppliants to wait 
while ladies interpose and counsel debate." 

This is the fourth time a t  this term that blame for delays to 
bring u p  cases in the time prescribed by statute has been sought to 
be charged upon the stenographers, to the exoneration of counsel, 
by alleging the heavy business requirements of stenographers. 

TfTe must repeat again tha t  stenographers are a helpful aid, but 
are not indispensable. They have not been indispensable licretofore, 
and are not absolutely indispensable now. The  call^ upon their time 
cannot be used to increa.se the expense of appeals by clumping their 
notes into the transcript, which we refwed to permit in Cressle~ v. 
Asheville, supra, nor to excuse, as has been attempted a t  this term, 
delays beyond the statutory time or the time agreed upon by con- 
sent, to settle cases on appeal. If tlie stenographer or sten- 
ographers employed. on any given case, cannot reduce the (599) 
notes so as to state the evidence in a narrative form or 
within the prescribed time, they must be dispensed with, or a suffi- 
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cient number of stenographers employed to accomplish the duty of 
aiding the court, whose records must not be padded, nor delays in 
appeals inflicted upon litigants, by a plea that the stenographers 
employed could not do the work in apt time. Cressler v. Aeheville, 
supra, has been often cited and approved. Bucken v. R. R., 157 
N.C. 444; Brazille v. Barytes Co., ih., 460; Ove?m,on v. Lanier, it!., 
551; Skipper v. Lumber Co., 158 N.C. 323; Brewer 2.1. Mfg. Co., 161 
N.C. 212; Bank v. Fries, 162 N.C. 516; S. v. i?hemwell, 180 N.C. 
722; and more immediately upon this point are S. v. Harris, 181 
N.C. 613, and Hotel Co. v. Grifin, ante, 539, and other cases a t  t,his 
term. 

Counsel for the plaintiff were liberal in the agreement to extend 
the time to 75 days, which was two months bevond the statutory 
time. They deny that  they extended it beyond :hat time, and this 
Court has uniformly held that  when an agreement between counsel 
is denied it  will not be recognized by us unless in writing and filed 
in the cause, which is the express requirement of our Rule 39, 174 
N.C. 838. As stated by us in Grahnm v. Edzrrnrds, 114 Y.C. 229, and 
in the cases there quoted, and in the citations to that  case, in the 
Anno. Ed., we must strictly adhere to  that rule for the very sufficient 
reason that  we have no means and no disposition to pass upon the 
relative accuracy of the memory of counsel who can so readily 
avoid such controversies by complying with the rule. 

The motion for certiorari: must, therefore, be denied. The appeal 
having been docketed here before the call of the district a t  this the 
first term after the trial below, the nlotion to dismiss must also be 
denied, but there being no error upon the face of the record as 
docketed, the judgment below must be 

Affirmed. 

Cited: S. v. Johnson, 183 N.C. 732; S. v. W a d ,  184 N.C. 619; 
S. v. Palmore, 189 N.C. 540; S. 21. We~tcott,, 22C: N.C. 441; Russos 
v. Bailey, 228 N.C. 784. 
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(600) 
I. R. ELAM r. SMITHDEAL REALTY AND INSCRAISCE COUPANY. 

(Filed 7 December, 1921.) 

1. Principal and Agent - Negligence - I n s u r a n r ~ o n t r a c t B r e a c h -  
Damages. 

Where an insurance agent or broker undertal<es to procure a policy cf 
insurance for another to afford him protectio~l against a deqignated risk, 
the law imposm upon him the duty, in the exercise of reasonable care, to 
perform the agreement he has assumed, and he may be held liable for the 
loss attributable to his negligent default within the amount of the pro- 
posed policy he has thus failed to secure. 

2. Same--Par01 Evidence. 
The principle upon which a written contract precludes eridence of prior 

or contemporaneous parol inducements in contravention of the writing has 
no application to an action against an insurance agent or broker who 
has underraken to procure a policy covering a desig~ated risk, and 
negligence therein has caused the low complained of. 

3. Same--Consideration. 
Where the want of the exercise of reasonable care on the part of the 

insurance agent or broker in procuring a policy of a dwignnted kind has 
caused loss to the applicant, the undertaking of such agent or broker to 
procure this class of policy, and the prumise of the applicant to take it, 
is a sufficient consideration to support a binding contract between them. 

4. Principal a n d  Agent-Negligent-Insurance-Contracts - Misrepre- 
sentation of Agent. 

Where a person of mature years of sound mind, or who can read or 
-mite signs or accepts a written contracc affecting his pecuniary interest, 
i t  is his duty to read it, and knowledge of its contents will he imputed to 
him if he ha7 not negligently fniled to do so. these principles, however, 
are  subject to the qualification that he, as a man of reasonable business 
prudence and in the exercise thereof, has not been misled or put off his 
guard by the other party to the contract. 

5. Same. 
Where an application for a policy of insurance on an automobile is for 

indemnity from loss against accidpnt or collisions, etc., and has been ac- 
cepted by an insurance agency, and the applicant has been info~med by 
the agent, while presently engaged a t  his place of business, that he had 
delivered the policy of the desiwated kind to the keeper of a garage for 
him, where he kept his machine; and by his subsequent acts and mis- 
representations made to the applicant and others in his henring, has 
reasonably induced the applicant to think that the policy mas of the kind 
agreed upon, the failure of the applicant to have wad his policy and 
find that it did not corer the contemplated loss. which occurred within 
about a week, will not of itself bar his recovery on the contract, the ques- 
tion being for the jury to determine whether he had reasonably acted a s  
a man of ordinary business judgment and prudence under the circurn- 
stances. 
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6. Actions-Principal and Agent--Contracts-Brer~ch-Torts-Contribu- 
tory Negligence. 

Tlle action of the principal against his agent to recover upon the latter's 
negligently causing loss to the former. within the scope of his duties, may 
be for breach of contract for faithfulness or in tort for the breach of duty 
imposed; aud if brougnt in tort. the plaintiff's ncgligence contributing to 
the injury will defeat his recovery, but if on contract, for its breach, it  
will not do so in toto,  but the plaintiff's contributory negligence mill be 
considered only on the issue as to damages recoverable in the zction. 

7. Same-Laches of Principal-Principal Misled-H.ule of Prudent  Man- 
Evidence--Questions fo r  Jury-Trials. 

A party to a contract who has been injured b~ the breach of the other 
thereto is ordinarily required to do what a prullent man wonld do to 
minimize the loss thereafter accruing and incideni; to his own breach of 
duty. 

8. S a m ~ N o m i n a l  Damages. 
The plaintiff sued the defendant, as an agent or broker of insurance, 

for the latter's breach of contract in his negligent failure to provide him 
a policy indemnifying him against loss through xccident to his automo- 
bile, and in procuring a policy which afforded him nc protetion for the 
designated loss, which had occurrcd: Held, upon the establishment of the 
negligence of the plaintiff as the cause of the actusl damages sought, only 
nominal damages will be awarded him for the defendant's failure to per- 
form the duty required of him. 

APPEAL by plaintiff from Webb, J., a t  May Term, 1921, 
(601) of FORSYTH. 

Civil action to recover damages for failure to procure 
a policy of insurance protecting plaintiff's automobile in case of 
collision, etc. At the close of plaintiff's evidence, on motion, there 
was judgment of nonsuit, and plaintiff excepted and appealed. 

Parrish & Deal for p1ainti.V. 
Holton & Holton, Swink &. Hzttchin~, and 0. 0. E f i d  f o ~  de- 

fendant. 

HOKE, J. There was evidence on the part of plaintiff tending 
to show that  on or about 31 March, 1'319, the plaintiff entered into 
a contract with defendant company, doing business. among other 
things, as insurance agents and brokers, to procure a policy of 
$5,000 on the car of defendant, affording protection against damage 
by fire or collision or othcr kind of accident. That  shortly thereafter 
the said agent come to plaintiff, who was a t  the time presently en- 
gaged a t  his business in a tobacco warehouse, and told w i t~es s  he 
had obtained the policy desired, and had left same for plair.tiff a t  
the garage with the proprietor, who had put the policy in the latter's 
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safe. Plaintiff, with a view of then paying the premium, asked for 
the amount, and was told by the agent, an officer and one of the 
owners of the defendant company, that  plaintiff had SO days in which 
to pay the premium, and i t  appeared that  the premium was paid af- 
ter the accident and after suit was instituted against defendant. That  - 
within a week from this time, or near that,  plaintiff's car, in a 
collision, sustained damages to the amount of $1,000, and on appli- 
cation or preparation through the same agent for adjustment with 
the insurance company which had issued the policy, it was ascer- 
tained that  the policy did not extend to or cover such damages. There 
was evidence to the effect further that during the time the policy 
remained in the safe, and before the injury, when plaintiff's car had 
a near accident but sustained no pecuniary damage, rhe agent had 
assured plaintiff tha t  in any event plaintiff was protected, as the 
policy he had procured covered risks of that kind, and tha t  on an- 
other occasion when the owner of another car was about to procure 
insurance against accident and collision, through def~ndant ,  plain- 
tiff being present, the agent referring to plaintiff said he 
had a policy of the kind on the car owned by him; and, (602) 
also, that  when plaintiff reported the loss, and it was found 
on examination tha t  the risk was not covered, the same agent, RIr. 
Smithdeal, expressed his regret, saying, "ATr. Elani, I misrepresented 
this to you, and I a m  just as sorry as you are;  1 thought you were 
insured." Upon this, a statement of the facts chieflv pertincnt to the 
inquiry, we are of opinion that  the judgment of nonsuit should be 
set aside and the cause submitted to the jury. I t  is very generally 
held that where an insurance agent or broker undertakes to procure 
a policy of insurance for another, affording protection against a 
designated risk, the law imposes upon him the duty, in the exercise 
of reasonable care, to perform the duty he has assumed, and within 
the amount of the proposed policy he may be held liable for the loss 
properly attributable to his negligent default. Rezclc v. Zima et al., 
96 Kan. 752; reported, also, in Ann. Cas., 1918 B, p. 1035; Thomas 
v. Funkho~iser,  91 Ga. 478; Backers v. i imes ,  79 Minn. 145; Lind- 
say v. Pettigrezc, 5 S.D. 500; C r i s u d  11. Eilcy, 5 Ind. App. 496; 
Reed M f q .  Co. v. W u r t ,  187 Ind. App. 379; Fellou~s 82 Co. v. Gordon 
& Barnett ,  47 Ky. 415; Rlechem on Agencv, sec. 1258. In  resistance 
to the application of the principle to the facts of the present record, 
we are cited to a number of authorities to the effect ths t  a policy of 
insurance, when issued, is considered as expressing t8hp contract be- 
tween the parties, and has the effect of shutting off prior or con- 
temporaneous par01 inducements and assurances in contrqvention of 
the  written policy. The position, in proper instances, is very gen- 
erally recognized, and has been approved in many cases in this 



644 IN THE SUPREME COURT. [ I82  

jurisdiction. Clements v. Ins. Co., 155 N.C. t11-62; Floar:. V .  Ins. 
Co., 144 N.C. 232. But in the instant case the action is not one 
against the insurance company in which plaint~ff is seeking to hold 
i t  liable for an obligation not contained in thi? written policy, but 
plaintiff sues the agent and broker for negligent failure to perform 
a duty he had undertaken and assumed as agent, by which plaintiff 
has suffered the loss complained of, and in our opinion the authorities 
cited are not apposite to the question presented on the record. It is 
further insisted for defendant that no cause of nction is disclosed 
because there is no consideration given for defmdant's promise; but 
the better considered decisions on the ~ubjec t  are to the effect that 
while the agent or broker in question was not obligated to assume 
the duty of procuring the policy, when he did so, the law imposed 
upon him the duty of performance in the exercise of ordinary care, 
and, as a matter of contract, i t  is said in somtl of the cases or! the 
subject that  the trust and confidence imposed on him as agent afforded 
a sufficient consideration for the undertaking and carrying out the 
instructions given. Crissv:ell v. Riley, supra, and in Reed 11. Wurts, 

supra, presiding Justice Raume, delivering the opinion, quotes 
(603) with approval from 1 Joyce on Insurance, sec. 687, as fol- 

lows: "If a person voluntarily, without consideration and 
without expectation of remuneration or reward, agrees to procure 
an insurance, and actually takes steps in the matter, he is respon- 
sible for misfeasance, and if he proceeds to el'fect a policy, and is 
so negligent and unskilled that  no benefit is derived therefrom, hc 
is liable, although he was not bound to underteke the performance." 
And it  would seem that  the promise to take the policv would suffice 
as a consideration. Again, i t  is contended tha; defendant may not 
be held liable for this loss because of his own negligent default in 
not ascertaining the contents of the policy and having taken out a 
policy which would have afforded him the protection he desired. It 
is an established principle with us, subject to  some qualificr,tions not 
pertinent to  this inquiry, that in caqe of breach of contract, which 
is definite and entire, or tort committed, i t  is incumbent upon the 
injured party to do what reasonable care and business prudence re- 
quires to minimize the loss, and for damages thereafter occurring 
and incident to his own breach of duty no recovery should be allowed 
the same being regarded as too remote. Yoic?vmn v. Ile?dersonville, 
175 N.C. 574-579; Hocutt zf. Tel. Co., 147 N.C. 193; Rowen v. King, 
146 N.C. 385; R. R. v. Hardvwe Co., 143 N.C. 54; 8 R.C.L., p. 
442, and i t  is also held with us, in accord with principles w r y  gen- 
erally prevailing, that  where a person of mature years, of wund 
mind, who can read or write, signs or accepts F, deed or formal con- 
tract affecting his pecuniary interest, it is his duty to read it, and 
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knowledge of the contents will be imputed to him in case he has 
negligently failed to do so. But  this is subject to tho qualification 
that  nothing has been said or done to mislead him or to put a man 
of reasonable business prudence off his guard in the matter. Cle- 
ments v. Ins. Co., 155 hT.C. 61-62; Flocrrs v. Ins. Co., 144 K.C. 233. 
The latter citing, among the authorities, Rostvick v. Ins. C'o., 116 
Wis. 392. 

In  the present case, as i t  now appears, there are facts in evidence 
tending to show that  plaintiff had the policy in his possession for 
some little time before the collision, and from reading i t  he could 
have ascertained that i t  did not afford any protection in case of 
collision. There are facts further to the effect that  the policy was 
not delivered to him personally, but a t  a time when he was busily 
engaged in a tobacco warehouse, and same mas left for him with the 
proprietor of the garage where his car was kept, and that  several 
times while the policy was so placed and before the collision things 
were said and done by the agent giving assurance t,liat the policy 
gave the protection contracted for, and, nn application of the prin- 
ciples stated, we are of opinion that  the cause should he submitted 
to the jury on the question whether the failure to hold an adequate 
policy is due to plaintiff's own negligence in not reading 
his policy and taking out one sufficient to  protect him. I t  (604) 
is ordinarily true tha t  for breaches of duty involved in the 
contract of agency the principal map sue either for breach of con- 
tract for faithfulness or in tort for a breach of duty imposed by the 
same. 31 Cyc. 1609. 

Where, in a case of this kind, the action is for tort, and there is 
a negligent default on the part  of plaintiff contributing to the in- 
jury, this would have the effect of defeating the action. But where 
the action is brought for breach of contract, and tha t  is established, 
contributory negligence is not allowed to defeat the action in  toto, 
but the negligence of the claimant contributing to the injury is not 
to be properly considered on the issue as to damages. Hale on Dam- 
ages, p. 68. 

I n  the present case plaintiff has elected to sue for breach of con- 
tract of agency causing the damages complained of, and, if this 
should be established, the cause will he further consid~red on the 
question of damages, and if i t  is niade to appear on the facts, as 
they may be accepted by the jury, that  the failure to have an ade- 
quate policy affording protection is due to plaintiff's own negligent 
default in not ascertaining the defect in the policy held by him, and 
procuring another, in that  event the damages would be nominal. 
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This Will be certified that  the judgment of nonsuit be set aside 
and the cause tried by the jury on appropriate issues. 

Reversed. 

Cifed:  Fox v. Ins. Co., 185 N.C. 125; R.  Ei'. v.  Immber Co., 185 
N.C. 234; Case v. Ewbanlcs, 194 N.C. 779; Burton v. Ins. Co., 1% 
N.C. 501; Pierce v. Bierman, 202 X.C. 279; 13oney, Ccmr. v. Ins. 
Co., 213 K.C. 566; Meiselman v. Wicker,  224 Y.C. 418; Bank v 
Bryan, 240 N.C. 612; Equipment Co. v. 8zrwnrn~r, 259 N.C. 74; 
Hildreth v. Casualty Co., 265 N.C. 569; Wires v. Mdlinnx.  267 
N.C. 395. 

C. C. WEESNER v. DAVIDSON COUSTY asD BOARD O F  EDUCATION. 

(Filed 14 December, 1921.) 

1. Sclmol Districts-Taxation - Statutes - Electilms - Less Than Two 
Years. 

C.S. 3.733, requiring that "no election for revoking a special tax in m y  
special tns district shall be ordered ond held," within less than two years 
from the date at  which the tax was roted and the district established, 
"nor a t  any time within less than two years after the date of the last 
election on the question in the district," invalidates any election on the 
question of taxation held within two years afttmr the last election, the 
second proposition being indcpeuderit from the first as to "rerol~ing" a 
special tax in the district, otherwise the second lrovision would be iden- 
tical with the first, and meaningless. 

2. Statutes-Interpretation-Captions. 
The caption of an act may be called in to aid its interpretation only in 

case of doubt, and not when the legislative nleaning or intent is clearly 
espressed in the body of the act ;  wpecially so when the captiou has been 
prepared by compilers and not roted on by th,? legislative body as a 
part of the act. 

3. School Districts-Taxation - Statutes - Elections - Computation of 
Time. 

Computing the two years period in which an election may be had with 
regard to taxation in a special school diqtrict undar the provisions of C.S. 
5333, the time should be computed from the laht valid election on the 
subject. 

APPEAL by plaintiff from Webb,  J., at chambers, 8 Aug- 
(605) ust, 1921, from DAVIDSON. 

Civil action to enjoin the levy and ~ollect~ion of a spe- 
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cia1 tax in Arcadia School District,, Davidson County, upon the 
ground tha t  the election authorizing said levy was without warrant 
of law, and therefore void. 

Two reasons are assigned for the invalidity of the election: ( I )  
It is alleged that  seven persons who voted "For Special Tax" were 
not legal voters, and therefore ineligibie to vote; and (2) tha t  the 
election was held within two years after a former, unsuccessful elec- 
tion had been held on the same question in the same district. 

From a judgment sustaining the ralidity of the election and 
establishing the legality of the tax, the plaintiff appealed. 

Walser & Walser for plaintiff. 
Raper & Raper and J .  R. McCrary for defendant. 

STACY, J. We will omit any consideration of the first exception, 
as i t  involves only a question of fact and, indeed, me consider it im- 
material, as will presently appear. 

The second exception calls for a construction of C.S. 5533. The 
plaintiff contends tha t  under this section the election in question is 
void, because, within two years prior thereto. a similar election was 
held for the same territory and defeated. I t  appears from the record 
tha t  a special tax election was held for Arcadia Township. with the 
exception of Hill's District, on 9 September, 1919, at  which said elcc- 
tion a majority of the registered voters did not vote "For Special 
Tax." Thereafter, on 12 April, 1921, the present election was held 
for the five districts comprising a11 the territory of Arcadia Town- 
ship, with the exception of Hill's District and one familv. At this 
election i t  is alleged tha t  a majority of the qualified voters cast 
ballots in favor of the special tax. 

It will be observed that both election:. were held within a space 
of less than two years apart. This wol1ld scem to be contrary to the 
statute, which provides: "No election for revoking a special tax in 
any special-tax district shall be ordered and held in the district 
within less than two years from the date of the elcction a t  which the 
tax mas voted and the district established." And then t t e rc  
is added: "Nor a t  any time within less than two years af- (606) 
tcr the date of the last election on the question in the dis- 
trict." 

To hold in accordance the defendant's contention that the 
prohibition refers only to an election held for the purpose of revok- 
ing a special tax already authorized, 2nd not to an election, success- 
ful or otherwise, held for the purpose of submitting to the qualified 
voters of the district the question as to whether or not a s p ~ c i a l  tax 
should bc levied, would render incaningless the second clause in the 
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statute. Again, under this construction, the statute would contain 
two prohibitions against an election for revoking the tax, and none 
against an  election within two years after it icr defeated. It should 
be noted tha t  the "election" referred to in the second clause is not 
limited to an election for revoking or abolishing an existing tax;  
but, by the express terms of the act, i t  applies to any "election on 
the question." 

The qualifying phrase, ('for revoking a special tax," is not brought 
forward in the second clause; and the use of tke word "nor," a dis- 
junctive conjunction or negative connective, would seem to repel the 
idea of its intended repetition. The second clause is not a duplica- 
tion of the first, but rather added in contradistinction to it. Ob- 
viously i t  was intended to modify the word "election," and not the 
words "election for revoking a special tax." I n  its entiretv it would 
read: "nor shall any election be ordered and held at  any time within 
less than two years after the date of the last election on the ques- 
tion in the district." 

His  Honor was doubtless misled hy the caytion, which reads as 
follows: "Election for abolition not oftener than once in two years." 
Where the meaning of a statute is doubtful, it:! title may he called 
in aid of construction (Freight Discrimirntim Pases, 95 N.C. 434) ; 
but the caption cannot control when the meming of the text is 
clear. I n  re Chisholm's Will, 176 N.C. 211, and csses there cited. 
Especially is this true where the headings of sevtions have been pre- 
pared by con~pilers and not by the Legislature itself. Cram 21. Crcrm, 
116 N.C. 288. See, also, chapter 73 of the Con3olidated Statutcs on 
the subject of "Statutory Construction." 

There was an election o n  the question, 9 September, 1919, and 
the present election was held 12 April, 1921, "vithin lees than two 
years after the date of the last election on the question in the 
district." The clear intent of the Legislature was to avoid the multi- 
plicity and frequency of these elections; and we must give effect to 
each and every part  of the statute. 

I n  the instant case, however, i t  may not be amiss to add tha t  as 
two years have now elapsed since the election in September, 1919, 
we see no reason why another election could not be held a t  the 

present time, if such be desirable. In computing the two 
(607) years, the election held in April, 19:!1, being within the 

prohibited period, should be disregard3d. 
Upon the record and as now presented, we think the plaintiff's 

application for a restraining order should have been granted. 
Error. 
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Cited: Barnes v. Comrs., 184 N.C. 327; Story V .  Corns., 184 
N.C. 342; Corporation v. Motor Co., 190 N.C. 159; Adcock V .  FU- 
quay Springs, 194 N.C. 426. 

P. C. RUCKER v. W. M. SBNDERS. 

(Filed 14 December, 1921.) 

1. Contracts-Offer of Sale-Acceptance-Correspondence-Mail - Rea- 
sonable Time. 

Where one desiring to purchase shares of stock of the other writes for 
an offer a t  the lowest price, a reply, by letter, making the offer implies 
that an acceptance by letter will be in time. 

2. S a m ~ A c c e p t a n c e  of Terms of Offer--Method of Delivery and  Pay- 
ment. 

An unconditional acceptance of an offer for the sale of stock at  a cer- 
tain price and in accordance with its terms, by correspondence of the 
parties living a t  different towns, without stating the method of delivery 
and payment, does not reliere the owner of his liability for failing to 
deliver the stock, by a suggestion in the acceptance that the delivery and 
payment be made by draft on him with the shares attached. 

3. Same-Mutuality of Contract-Remedy. 
Where an offer to sell shares of stock is unconditionally accepted, leav- 

ing open the method by ~ h i c h  the shares should be delivered to 2nd paid 
for by the acceptor, the contract thus made is an erecutory one with mu- 
tuality of obligation and remedy. 

4. Same-Duty of Acceptor. 
A prompt acceptance by mail of an offer by mail to sell certain shares 

of stock a t  a certain price, without provision for the method of delivery 
and payment requires of the purchaser only that he act within a reason- 
able time in finally closing the transaction. 

5. Same-Intention-Agreement of Minds of Contracting Parties. 
The intention of the parties will control in determining whether an ac- 

ceptance of an offer to sell shares of stock was identical with the terms of 
the offer, or created a condition not contemplated by the offerer, or upon 
which the minds of the contracting parties had not agreed; or was merely 
a suggestion as to how the stock should be delivered by the offerer and 
paid for by the acceptor. 

CLARK, C.J., dissenting. 

APPEAL by plaintiff from W e b b ,  J . ,  at September 'Term, 1921, of 
GUILFORD. 
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Civil action to recover damages for an alleged breach 
(608) of contract, growing out of the following negotiations: 

On Wednesday, 24 March, 1920, the plaintiff, who re- 
sides in Greensboro, N. C., addressed a letter of inquiry to the de- 
fendant, who lives a t  Smithfield, N. C., asking what was the lowest 
price he would take for his stock in the Jefferson Standard Life In- 
surance Company. On Friday, the 26th, the defendant answered by 
mail, saying that he owned 50 shares of said 3tock, which he would 
sell for $10,000. On Saturday, 27 March, the plaintiff wrote the de- 
fendant as follows: 

"Regarding your fifty shares of Jefferson Standard stock that  
you offer a t  $10,000, while this is the highest price I have heard of, 
I will accept it. Just draw on me here a t  Greensboro with your Jeff- 
erson Standard stock attached to the drnft, and I will honor same. 
Please advise me that  you have drawn qo I will be looking out for 
the draft." 

The following Monday, 29 March, the def3ndant replied, saying 
that he had disposed of his stock; whereupcn, on 30 March, the 
plaintiff wired the defendant insisting that the stock be delivered in 
accordance with his offer. 

There was a judgment of nonsuit upon the ground that no en- 
forceable contract had been shown, and, from this ruling. the plain- 
tiff appealed. 

Alfred S. Wylie and ,I. S. Duncan for plaintiff. 
King, Sapp & King for defendant. 

STACY, J. V7e think the defendant's motion for judgment as of 
nonsuit should have been denied. The offer to sell the fifty shares of 
stock in question for $10,000 was msde by m:iil. which carried with 
it  an implied invitation, nothing else appearing, to accept or reject 
the offer in like manner, that  is, by mail. Patrick v. Bowman, 149 
U.S. 411; 13 C.J. 300; 6 R.C.L. 611. Where nc time limit is fised, i t  
is generally understood that the offeree must accept within a reason- 
able time; and we think this nec~~en r i l y  means that  he should have 
a reasonable time within which to accept, in the absence of any rev- 
ocation by the offerer. Minn. & St. I,. R. Co. v. Columbus Rolling 
Mill Co., 119 U.S. 149; Lucas 11. Western Union Tel. Po., 6 L.R.A. 
(N.S.) 1016, and note; Litz v. CTIoosli~~g. 21 L.R.A. 127, snd note. 
However, this is not one of the niooted queslions before us, as the 
plaintiff's letter of acceptance was forwarded !~y return mail, and 
defendant admits that he received it before s~:lling his stock to an- 
other. 

There is no controversy or difference of opinion between the 



N.C.] FALL TERM, 1921. 6.51 

parties as to the general rules of law governing the subject of con- 
tracts by correspondence; but the defendant contends that the 
plaintiff's letter of 27 illarch was not an unconditional and unquali- 
fied acceptance of his offer. He says the terms were varied 
by the direction to draw draft  with stock attached; and (609) 
that such was a condition precedent to plaintiff's accept- 
ance. We think this construction is rather too technical, and might 
properly be characterized as "sticking in the bark." I t  is quite cer- 
tain that if the plaintiff were eccking to avoid his agreement on 
this ground we would be disposed to hold against him. And if the 
contract be binding as to one of the partieq, it is binding as to both. 
The defendant's offer was accepted absolutely. without condition, 
and this resulted in an executory contract, with mutuality of obli- 
gation and remedy. Hou;cll v.  pat^, 181 K.C. 117, and cases there 
cited. 

The difficulty in the instant case arises out of the failure of the 
parties to distinguish between a condition which goes to the mak- 
ing of the contract and a suggestion relating only to its ultimate 
performance or execution. Of course, to consummate any kind of a 
contract there must be a meeting of the minds upon a g i ~ e n  subject. 
An unaccepted offer is not a contract; and, as stated in a number of 
cases, an acceptance to be ~ f f w t u a l  must be identical with the offer 
and unconditional. 13 C.J. 281. But in order for this subsequently 
intended direction or suggestion to invalidate the acceptance, i t  
should amount to a qualification or condition imposed as a part of 
the acceptance itself. I n  other words, i t  must be construed in the 
case a t  bar as  a qualified acceptance to the effect that "I will sc- 
cept your offer; provided you attach stock to draft and draw on me 
here in Greensboro and advise me so that I can be looking out for 
same." It will be readily conceded, without debate, that if this latter 
meaning be the reasonable and natural Interpretation of plaintiff's 
letter dated 27 March, then there was no contract. and the defend- 
ant's contention, based upon this assumption, is entirely correct. 
But,  on the other hand, if a contrary purpose were intended, 2s 
apparently and evidently i t  was, and the parties qo understood it, 
me must give effect to the most esgential and contro!ling element of 
all executory contracts, to wit, the real understanding and intention 
of the parties. The suggestion or direction made by plsintiff to dram 
draft with stock attached was not an  unusual or unexpected method 
by which the parties might reasonably have contemplated carry- 
ing out the contract; and this lends color to the conclu4on that a 
compliance with the plaintiff's wish, hope, or expressed request, 
"just draw on me here with stock attached," m s  not intended as a 
condition precedent to his acceptance of the defendant's offer. I t  is 
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further conceded that  the result would have been otherwise had this 
suggestion not been accompanied by a declai-ation of unqualified 
and unconditional acceptance. 39 Cyc. 1199, an3  cases cited in note. 

There is no effort to circumvent or deny the well settled principle 
that  an offer must be accepted in its exact t tmls  in order that  a 

contract should arise therefrom, and any attempt to ini- 
(610) pose new conditions or terms in the acceptance, however 

slight, will ordinarily deprive it  of any efficacy. Kwntzer  
v. Lynch, 122 Wis. 474. But  where the letter of acceptance contains 
a mere suggestion, or request, that  payment he made in a certain 
way, and such request is not in form of a condition attached to the 
acceptance, i t  does not amount to  an attempt to vary the terms of 
the offer to sell, and will not defeat an action in proper instances 
for specific performance, or one for a breach of the contract. Curtis 
Land Co. v. Interior Land Co., 137 Wis. 341; 7'z~rner 2). McCormick, 
56 W. Va. 151. 

I n  the last cited case, the Supreme Court of West Virginia makes 
the following general observations pertinent to the subject now in 
hand: "If a man says, 'I accept your offer,' tkat makes a contract. 
It assents to all the terms of the offer. What more is necessary? 
There is a complete aggregatio mentiurn. The acceptance conforms 
to the offer in every particular. How can a mere request relating 
not to the making of the contract but to its p~rformance be deemed 
to change it? Would the acceptor be permitted to excuse himseli 
from performance on the ground of such request? No precedent of 
that  kind has been found. They are all cases in which the proposer, 
desiring to escape from the consequences of hit; offer, because sorne- 
body else has proposed a higher price than the first asked, seeks to 
repudiate the transaction and sell to the other party. Property rjghts 
are sacred, and should be well guarded by the law; hut, when a man 
has deliberately made a fair contract of sale, he ought not to be 
permitted to avoid it  on some flimsy pretext in order to avail him- 
self of a better bargain. Time and place of payment, when not, men- 
tioned in an accepted offer, are fixed bp law, and are matters of per- 
formance, carrying out the contract. a thing wholly distiwt and sep- 
arate from the making of the agreement. If, co~temporaneously with 
or subsequent to the making of the contract, either party suggest, re- 
quest, or propose a time, place, or mode of performance different 
from that agreed upon, that  does not of itself effect such change, nor 
does it  cause a breach, giving right of action or rescission to the 
other party. Swinger v. Hayman, 48 S.E. 839." 

In  Skinner v. Stone, 222 S.W. 360, a case practically on all-fours 
with the one a t  bar, the Supreme Court of -4rkansns holds (as con- 
densed and stated in the syllabus'l: "A suggestion in the acceptance 
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of an  offer to sell real estate that  the purchaser will take care of 
draft  attached to deed sent to a specified bank does not make tha t  
method of payment a condition which will avoid the contract if not 
accepted, but the purchaser must be given the opportunity to pay 
in money if the seller require it." 

I n  the note following this case, published in 11 A.L.R. 
811, the reporter cites two of our own decisions in support (611) 
of the same position, to wit, Hughes 21. linott, 138 N.C. 105, 
and Blalock v. Clark, 137 N.C. 140. 

The defendant relies on the case of Hall  v. Jones: 164 N.C. 199, 
but we think there is a marked distinction betveen the facts of that  
case and those here presented. There the plaintiff Hall annexed to 
his acceptance the condition tha t  the trade be conwmmated in f i f -  
teen or twenty days thereafter, and asked for a ratification of this 
change by the defendant Jones. This was not an acceptance in the 
terms of the offer; and, therefore, amounted to a rejection of it. 
Minn. R. St. L. R. Co. v. Colzinzbus Roller Mill Co., supra; Natiortal 
Bank v. Hall, 101 U.S. 43. 

Our attention has been called to a number of cases in other juris- 
dictions, seemingly in support of a different position, but we think 
the conclusions we have reached, and stated above, is more in keep- 
ing with the real purpose and intention of the parties; and i t  is uni- 
versally conceded tha t  this should be the guiding star of construc- 
tion in every case. See 39 Cyc. 1197, and cases collected in note. 

Defendant further contentds that the plaintiff should not be per- 
mitted to maintain this suit because, a t  the time in question, he was 
a stockholder and director in the Jefferson Standard Life Insurance 
Company, and, therefore, under the duty of disclosing to the defend- 
ant  u-hatever information he may have had r.garding the value of 
this stock. 

There is a sharp conflict in the authorities els~where over the 
question as to whether the relations between a director or officer of 
a corporation, on the one hand, and the shareholders, on the other, 
are not of such a fiduciary relation as to make it the duty of the 
former to disclose the knowledge which he possesses affecting the 
value of the stock before purchasing same from a shareholder. An 
interesting and valuable discussion of this subject will be found in 
14 A.C.J. 128; Shaw v. Cole Mfg.  Co., 132 Tenn. 210: TI.R.-i., 1916 
B, 706, and note; Dawson v. Nnt. Life Ins. Co., 157 N.W. 929: 
L.R.A. 1916 E, 878; Stronq v. rep id^, 213 U.S. 419; 53 I,. Ed. 853. 
And in our own reports, see Ressalieu) V .  Rrozrn, 177 N C. 65, acd 
cases there cited, especially McIver v. Hardware Co., 144 N.C. 478. 
But  we do not think the facts in the instant case call for a decision 
of this question a t  the present time. There is no evidence on the 
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record tending to show tha t  the defendant hac any less knowledge 
of the company's business, or the value of the stock, than the plain- 
tiff. Hence, i t  does not now appear that  any harm has resulted from 
this alleged circumstance, even if i t  be open to the defendant. 

The judgment of nonsuit will be set aside, and the cause re- 
manded for a new trial. 

Reversed. 
CLARK, C.J., dissenting: On Wednesday, 24 March, 1920, 

(612) the plaintiff, who resided a t  Greensboro, N. C., inquired 
by letter of the defendant, who resided a t  Smithfield, K. 

C., if he had any Jefferson Standard Life Insurance Company stock 
for sale, and if so, to name his lowest price. On Friday, 26th, defend- 
an t  replied by letter that  he had 50  hares of said stock, for which 
he would take $10,000. On Saturday, 27 l l a r c ' ~ ,  the plaintiff wrote 
the defendant tha t  he accepted his offer, adding, l L I J ~ s t  draw on me 
here a t  Greensboro with your Jefferson Standard stock attached to 
the draft, and I will honor the same. Please advise me that you 
have drawn, so I will be looking out for the draft." 

On Monday, 29 March, the defendant replied that he had dis- 
posed of the stock, whereupon, on 30 March, the plaintiff wired the 
defendant insisting on the delivery of the stock. This constitutes the 
entire correspondence between thc parties wit11 respect to  the sale 
of the stock except the subsequent letter from the defendant of 21 
April, 1920, which the defendant wrote explaining why he did not 
accept the plaintiff's offer to draw on him, and had sold the stock 
in Smithfield for cash. 

21 AFBIL, 1920. 
MR. P. C. RUCKER, Greensboro, h'. C. 

DEAR SIR: -Of course you understand that  I offered you the 
stock a t  $10,000 cash in Smithfield. You have never offered me any 
cash for my stock, but proposed that 1 draw on you through some 
Greensboro bank. You also stated that  I migqt notify you a few 
days ahead of draft, so tha t  you could arrange with the bank to pay 
draf t  in case of your absence. I n  your first letter you referred to m y  
stock as insignificant in quantity. In  your second letter you stated 
that  my price was above t,he market and rathe- more than you had 
ever known any to bring. You might have mind  or called me over 
the telephone. Your attitude and expreesions led me to believe tha t  
you were indifferent. I had the opportunity on Saturday, and again 
on Monday following our correspondence, to sell the stock for cash, 
which I did. 
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I am very sorry tha,t you are disappointed, but I think that you 
slept upon your opportunity. You should have called me over phone 
or wired. 

Yours truly, 
W. M. SANDERS. 

The court held that  the letter of the plaintiff of 27 March was 
not an unconditional acceptance of the defendant's offer in his letter 
of 26 March, and directed a nonsuit. 

The alleged contract being entirely in writing, i t  was a matter 
of law for the court to determine whether the correspondence con- 
stituted a contract or not. Spragins v. White, 108 N.C. 449; Fester- 
man v. Parker, 32 N.C. 474; Young v. Jeflreys, 20 N.C. 357. 

"It is familiar learning tha t  to make a valid sale the 
acceptance must be in the terms of the offer. 7 A. k E. 125. (613) 
K O  special formalities are required, but the offer and ac- 
ceptance must agree. The buyer has no right to attach any condi- 
tions if he proposes to hold the seller upon the original offer." Hall 
v. Jones, 164 N.C. 199. 

The offer of the defendant, in letter of 26 March, acknowledges 
the receipt of the plaintiff's offer to purchase his Jefferson Standard 
Life Insurance Company stock, says: "I will take $10,000 for it." 
The plaintiff's answer, on 27 March, to this offer says: '(Regarding 
your fifty shares of Jefferson Standard stock tha t  ycu offer a t  
$10,000, while this is the hlghest price I have heard of, I accept 
it." If the reply had stopped with these words the two minds would 
have met and the plaintiff would have become the debtor of the 
defendant, and should by the earliest opportunity have paid his 
creditor for the $10,000 a t  his home in Smithfield. But  the plaintiff 
added a material condition to his acceptance by saying: "Just draw 
on me here a t  Greensboro with your Jefferson Standard Company 
stock attached to the draft, and I will honor the same. Please advise 
me that  you have drawn, PO I will be looking out for the draft." 

This was not an unconditional acceptance, but a material vari- 
ance. It is true the seller might have coinplied with this variance, 
but i t  is also true tha t  his terms not having been accepted, which 
clearly contemplated the payment in cash to him, in the prompt 
and regular course of dealings, a t  Smithfield, he could disregard i t  
and accept payment of cash a t  his home from another party which 
was made him after the receipt of said conditional acceptance of 
the plaintiff. 

This matter of offer and acceptance in dealings of this kind are 
of hourly occurrence throughout the country, and it is of the great- 
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est importance that  the settled law that  the axeptance of an offer 
must be unconditional shall be kept unchanged. I n  13 C.J. 281. the 
law is thus fully and admirably stated with copious citations in the 
notes, "An acceptance to be efi'ectual must be ic'entical wzth the  offer 
and unconditional. Where a person offers to do a definite thing and 
another accepts conditionally or introduces a new term into the a,c- 
ceptance, his answer is either a mere expressLon of willingness to 
treat or i t  is a counter proposal, and in neither case is there an  
agreement. This is true, for example, where an acceptance varies 
from the offer as to time of performance, place of pu formance ,  price, 
quantity, quality, and other like cases. A promise to give an offer 
consideration cannot be regarded as an acceptance, nor can a state- 
ment that  the offeree is prepared t o  m a k e  arrangements on  the  terms  
named." If an offer is accepted as made, the acceptance is not con- 
ditional. 

It is clear from this correspondence that the offer of the 
(614) defendant meant that  he would take 1610,000 cash, payable 

forthwith in Smithfield. The reply of the plaintiff varied 
this by proposing to make payment to the seller in Greensboro, 
which was not according to the terms of his offer, but a material 
variance. 

If the seller had complied with the proposed condition, he would 
have made the bank in Greensboro his agent to  collect. There would, 
of course, have been the risk of the check sent by said bank to the 
seller being protested, or lost in the mails, 01 if remitted in cash 
there would have been danger of theft by the employees of the ex- 
press company or loss by collision or by train robbers. I t  is true that 
these risks might be slight, but they were risks which under the 
terms of the defendant's offer should have been borne by the plain- 
tiff, whose duty i t  was to safely convey the $10,000 and pay i t  over 
to the seller a t  his home in Smithfield within the prompt and ordi- 
nary course of transmission and payment. 

Among the many notes to the nbore citation from 13 C J. 281, 
are the following: '(Note 32: When the offer is to buy a horse and 
the offeree accepts (if he will come for i t )  there is no agreement." 
Fenno v. Wes ton ,  31 TTermont 345; l3alcc~- 21. Holt ,  ,56 Wisconsin 
100. Also, "Where the offer of property for qab says nothing about 
the place of payment and the acceptor specifies that it shall be made 
a t  his residence, there is no agreement, for the offer entitles the seller 
to payment a t  his place of residence." See 39 Cyc. 1197, with other 
citations. 

That  is exactly the case here. The place o ?  pavment pot being 
named, i t  was, of course, to be made at the residence of the ~e l le r  in 
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Smithfield, and the condition annexed by the buycr that he would 
make payment in Greensboro, and that  notice should be given him 
so that  he might be prepared to make payment was a material 
difference as to which the two minds did not meet, and his Honor 
properly nonsuited the plaintifi upon that ground. There are oc- 
casions when the parties are farther apart than Greensboro and 
Smithfield. For instance, where the offerer might be in New York 
and the offeree in San Francisco or New Orleans or London. In 
such cases the variation by reason of the greater distance and delay 
would emphasize the variation from the proposal of the defe~dant  
and the acceptance of the buyer, but the principle of law involved 
is the same. It is so important and so universally settled that  i t  
should not be made uncertain. 

I n  6 R.C.L. 608, the same uniform ruling of the Court is thus 
summed up: "There must be no variance between the acceptance 
and the offer. Accordingly, a proposal to accept, or an acceptance, 
upon terms varying from those offered, is a rejection of the offw, 
and puts an end to the negotiation unless the party who made the 
original offer renews ~t or assents to the modification suggested. 
The other party having once rejected the offer, cannot af- 
terwards revive it  by attempting an acceptance of it. The (615) 
acceptance must be unequivocal and unconditional. If to 
the acceptance of a proposal any condition be affixed by the party 
to whom the offer is made, or any modification or change in the 
offer be made or requested, there is a rejection of the offer. Having 
in effect rejected the offer by its conditional acceptance, the offeree 
cannot subsequently bind the offerer by an unconditional nccept- 
ance. The offerer may, of course. assent to the terms imposed by 
the offeree, and such assent may be inferred from the fact that the 
parties conducted business under the conditional acceptance," cit- 
ing many cases. I n  this instance the defendant, upon a fair con- 
struction of the correspondence, offered to take $10,000 cash for his 
stock, payable to him in Smithfield. The offeree, the plaintiff, varied 
this by offering to pay in Greensboro to the agent of the offerer. If 
the seller had assented to this variation the contract would have 
been closed, but the seller was not required to take notice of an ac- 
ceptance which was conditional. Being offered by another payment 
in cash to himself in Smithfield, he chose to accept, and this he had 
a right to do. 

In  39 Cyc. 1197, the same principle is laid down as in the above 
quotations from C.J. and R.C.L., with numerous citations of au- 
thorities. I n  note 98 thereto i t  is said: "If no place is specified for 
payment, i t  is implied that i t  is to be made at the residence of the 
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vendor or his agent, and an acceptance fixing a different place is 
bad as a variance from the offer," citing a very long list of cases as 
a statement of the uniform ruling of the courts,. The acceptance of 
the offeree in this case in effect, proposing to pay in Greensboro, a t  
the risk of the seller for the transmission of the payment to the 
vendor, was not the unconditional acceptance which the law re- 
quires in such transactions. 

Benjamin on Sales (7  ed.), sec. 39, says: "The assent must, in 
order to constitute a valid contract, be mutual, and intended to bind 
both sides. It must also coexist a t  the same inorlent of time. A mere 
proposal by one man obviously constitutes no bargain of itself. It 
must be accepted by another, and this acceptance must be uncon- 
ditional. If a condition be affixed by the party to whom the offer is 
made, or any modification or change in the offer be requested, this 
constitutes in law a rejection of the offer and a new propo~al,  equally 
ineffectual to complete the contract until assented to by the first 
proposer." 

While in this case the offer of the defendmt does not use the 
word "cash," i t  is apparent from the correspondence and the course 
of dealing that  this was the intent of the partieis. In  1 Page on Con- 
tracts, 77, sec. 46, the author says: "If the offer of sale does not state 
the terms of payment, cash payment is implied. Hence, an accept- 
ance which attempts to secure even a short reriod of credit, does 

not make a contzact." Under the ruling in Hall v. Jones, 
(616) supra, the defendant was not required, under the terms of 

his offer, to incur the expense and risks and delay in send- 
ing his stock to some bank at Greensboro to be paid a t  the pIeasure 
and convenience of the plaintiff. It was incumbsnt upon the plaintiff 
to accept or reject the offer unconditionally, and if he accepted he 
should have sent the cash, or what would be accepted as rash, by 
the earliest conveyance to the seller at  his home in Smithfield. This 
proposition is held the settled law as stated in the above and other 
citations. Among other cases in point fully sur porting these conten- 
tions of the defendant in this case are Sauyer v. Brossnrt, 67 Iowa 
678; 56 American Reports 372; Iron Co, v. Veade, 21 Wisconsin 
474; 94 American Decisions 557; Baker v. Holt. 56 Wisconsin 100; 
1 Parsons on Contracts (6 ed.) 475; 1 Page or Contract?. 75, citing 
many cases, among them, Gilbert 2). Bazter, 71 'Iowa 327. It is be- 
lieved there are none to the contrary. 

I n  Iron Co. v. Meade, 21 Wisconsin 474; S. c., 94 Am. Dec. 557, 
i t  is said: "Acceptance of an offer to sell land, but fixing a different 
place for the delivery of the deed is invalid If the plaintiff had 
simply said: '1 accept your proposition,' then there would have 
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been an agreement to sell the land for cash. The payment of the 
money and the delivery of the deed in such cases are concurrent 
acts." 

The defendant's offer was to accept $10,000 cash in Smithfield. 
The plaintiff accepted i t  upon condition that he was to pay to de- 
fendant's agent in Greensboro, thus thron-mg upon the defendant 
the expense and risk of tranqmitting the stock, $10,000 worth to 
Greensboro and the expense and rlsk of the transmission hack to 
him of the $10,000 in cash or by check to be turned into cash upon 
presentation by him to the bank zn Snlithfirld and payment thereof. 
This mas not the offer that was made by the defendant, hut a very 
material variation. It is, on its face, neither an inquiry nor a mere 
suggestion of the mode of payment, but the statement of the condi- 
tions upon which the plaintiff would accept the defendant's offer. 

We are not inadvertent tha t  the defense was also set up tha t  the 
plaintiff was an officer of the company and informed as to the value 
of its stock, whereas, the defendant waq not, but this question docs 
not arise upon the nonsuit, and we think the principle of commercial 
law involved is of sufficient importance to juqtify the above citation 
of aubhorities, which should be conrlusive of the correctness of the 
nonsuit. 

Cited: Golding v. Fosfer, 188 N.C. 218; Crawford v. Allen. 189 
N.C. 438; Bldg. Co. v. Greensboro, 190 N.C. 504; Gravel Co. v .  
Casualty, 191 N.C. 316: Dodds v. Trust Co.. 205 X.C. 156; Cobb 
v. Dibbrell Bros., 207 N.C. 576; Bd. of Ed. v. Bd. of  Ed., 217 N.C. 
94; McAden v. Craig, 222 N.C. 499; Richardson v. Storage Co.. 223 
N.C. 347; Carver v. Britt, 241 N.C. 540. 

(617) 
BOARD O F  COJMISSIOSERS OF JIECKLENBURC COUNTY v. 

JIECKLENBTJRG HIGHWAY COMMISSION. 

(Filed 14 December, 1921.) 

Highways-Counties-Roads- Statutes - Contracts - County Funds - 
State Highway Commission. 

Where the commissioners. of a coiinty having control of the public roads 
and the funds available for that piirpose, ha re  agreed with the State 
H i g h w a ~  Commission to pap half of the coqt of construction of a certain 
h igh rap  of the county, and before i ts  completion a r e  supere~ded bp a 
county highway commission created by an act of the Legislature, to which 
the control of the h i g h ~ a y s  and of the available funds for the purpose 
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are to be paid, etc.: Held, the county highway coxnmission should assume 
the balance of the obligation to the State Highmxy Commission on the 
public road in question, and relieve the commisaioners of the cou~ity 
thereof. 

APPEAL by plaintiff from Shau:, J., a t  the October Term, 1921, of 
MECKLENBURG. 

Controversy without action, submitted on an agreed statement 
of facts. 

There was a judgment in favor of the defendant, from which the 
plaintiff appealed. 

Cansler & Cansler for plainti f .  
J. L .  DeLaney for defendant,. 

STACY, J. The following statement of the controversy, as taken 
from the facts agreed, will suffice for our present decision: 

1. The Legislature of 1921 established the Mecklenburg High- 
way Commission, ch. 383, Public-Local Laws, and provided in sec- 
tion 4 of said act as follo~vs: 

"The Mecklenburg Highway Commission shzll be invested with 
all the road powers, and shall perform all the road duties which 
have heretofore been performed and exercised by the board of county 
commissioners of Mecklenburg County or by the road of3cials of the 
several townships within said county, or by an) other body or per- 
son now or heretofore acting under authority of existing law in re- 
lation to the public roads of said county (other than the power to 
borrow money, issue evidences of indebtedneiw and levy taxes), 
whether under general law or a special law; and the management 
and control of all the public roads in said county shall be vested ab- 
solutely and entirely in the Mecklenburg Highway Commission, ex- 
cept roads under the exclusive control and management of the au- 
thorities of an incorporated city or t o m  or the authorities of the 
State of North Carolina." 

And again, in section 12: "All moneys on hand when 
(618) this act takes effect or taxes received which were or shall 

be raised by hlecklenburg County, or by or on behalf of 
any township therein, for road purposes (other- than money raised 
to  pay the principal and interest of bonds or other outstanding in- 
debtedness), whether raised bv taxation, bond issues, or otherwise. 
shall, upon taking effect of this act, or when they are collected, be 
deposited with the county treasurer and kept hy him in a separate 
fund or fund:, and paid out only upon written orders of the high- 
way commiss~on, signed by the chairman and secretary, and coun- 
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tersigned by one other member of the commission. All road ma- 
chinery, stock, implements, and other property owned or used by 
Alecklenburg County, or by any township therein, shall, upon the 
taking effect of this act, be turned over to the highway commission." 

2. On 4 April, 1921, the Mecklenburg Highway Con~n~ission as- 
sumed jurisdiction and control of all road work in Alecklenburg 
County which had theretofore been exercised by the county board 
of commissioners and the trustees of the various townships in said 
county. 

3. I n  1919 the con~missioners of Mecklenburg County entered 
into a contract with the State Highway Commission whereby they 
agreed to pay one-half the cost of laying out and constructing about 
fourteen miles of road in Mecklenburg County, known as project 
No. 55, which work the State Highway Commission was undertak- 
ing on its part  with moneys derived from State and Federal aid. 

4. On 4 April, 1921, the date that  the RIecklenburg Highway 
Commission assumed jurisdiction and control over the public roads 
and highways of Mecklenburg County, under the zct creating said 
commission, there remained uncompleted, under project No. 65, 
work amounting to $42,703.64, which was thereafter completed by 
the contractor, to whom the contract for said project had been 
previously let by the State Highway Commission, the board of colll- 
missioners of Rlecklenburg County having paid the said highway 
commission one-half the cost of work done under said project, prior 
to the said 4 April, 1921. 

5 .  Under the provisions of ch. 2, Public Laws of 1921, the high- 
way of which project No. 55 is a part  was designated and laid out 
as a. State highway, and the control and jurisdiction over said road 
was vested by said act in the State Highway Commission. 

Upon these, the facts chiefly r e l e ~ a n t ,  the cluestion submitted for 
decision is whether the $42,703.64 now due the State Highway Com- 
mission by the county of Mecklenburg for work done on project 
KO. 55, since 4 April, 1921. shall be paid by the lliecklenburg High- 
way Commission or by the hoard of commissioners of said county. 

It will be observed that  the Mecklenburg Highway Commission 
has succeeded to all the powers and duties heretofore perforn~ed 
by the board of coinmissioners or other officials of Mecli- 
lenburg County, with respect to any and all kinds of work (619) 
connected with the public roads of the countv. It is also 
provided tha t  all moneys of the county available for road purposes, 
"whether rniqed by taxation, bond issues, or otherwise," shall be 
placed to the credit of the Mecklenburg Highway Commission. And 
in section 14 of the act above mentioned it is further provided: "The 
board of county commissioners shall also turn over to the county 
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treasurer, to be applied to road improvement and construction, as 
much of the general county funds as may not be needed for other 
purposes." 

From the foregoing it  would seem that the clear intent of the 
Legislature was to vest all local authority over the roads of the 
county in the llecklenburg Highway Commission and to require 
the county con~missioners to place all funds available for such pur- 
pose to the credit of said commission. Hence, we think it  is but meet 
and in keeping with the true intent and spirit oi the law to declare 
that  the Mecklenburg Highway Conlinission 3houlcl assume the 
balance of the obligation accruing for work done on project No. 56, 
after 4 April, 1921. 

We are also asked to say out of what particular fund this item 
should be paid. As now advised, we think this is a matter of in- 
difference; but, there being no funds in hand except those derived 
from the sale of bonds, we see no reason why it should not be paid 
from these funds. 

Reversed. 

8. C. HOUSE v. J. H. ABELL ARD H. G. GRAY. 

(Filed 14 December, 1921.) 

1. Principal and Sgent-Brokers-Contracts-Con~missions-Voluntary 
Abandonment of Contract-Vendor and Purchaser-Timber. 

Where the owner of standing timber enters into rr written contract with 
another that upon the sale of the timber to an acceptable purchaser upon 
specified terms, and a t  a certaiu price, the agent or broker should receive 
a n  agreed compenwtion for his service to he rendered, the hrolrer's right 
of compensation arises upon the procurement of such purchaser accordinq 
to the terms agreed; and this is not affected afterwards by the owner's 
voluntarily abandoning this contract, or not insisting: upon its performance 
by the said purchaser. 

2. Same--iodification of Contract--4rbitration and Award. 
Where the owner of standing timber has agreed with a broker that if 

he procured a purchaser upon specified terms and nrice he should receive 
a fixed sum for the services thus rendered; and the broker has complied 
with his contract according to its terms, the owler may not avoid paying 
his broker h~ agreeing with the purchaser to submit to arbitration the 
question of the quantity of timber sold, and abandon his contract upon 
the disagreement between the arbitrators as  to the rule of admeasure- 
ment of the timber. 
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3. S a m e D e f e r r e d  Payment  of Purchase Price. 
Where the broker has procured a purchaser for the owner for his stand- 

ing timber upon a large body of land for $13.5,000, to be paid 545,000 in 
cash, and the balance to be due yearly over a 11eriod of five years, the 
consideration to the brolrer being $3,000, the contract for the payment of 
the commissions to the broker, nothing else appearing, does not contem- 
plate that he should await therefor during the period extended for the 
deferred payments to be made by the purchaser; but lie is entitled to his 
compensation, a t  the time he has performed his obligations according to 
the contract. 

4. Principal a n d  Agent-Brokers-Contracts-Comlnissions-Conditions 
Precedent. 

Where a contract for the sale of the owner's timber through a broker 
sets forth the terms of the sale a t  length with which the purchaser shall 
comply, and the broker's comnlission is predicated and made dependent 
upon the conditions that "the deal will go through." these words refer to 
the "deal" going through upon the terms agreed upon with the broker, 
and not to such terms as the owner niay hare thereafter agreed upon 
with the purchaser whom the broker had procured. 

APPEAL by defendant from Kerr, J., a t  the January 
Term, 1921, of HALIFAX. 

Civil action to recover $3,000, with interest, as an 
(620) 

amount alleged to be due plaintiff for commission in affecting a sale 
of the timber on a certain tract belonging to defendants. The court 
being of opinion that plaintiff was entitled to recover on the facts 
admitted in the pleadings, judgment was so entered, and defendants 
excepted and appealed. 

George C. Green a d  W. E. Daniel for plnintiff. 
F.  H. Brooks, Travis R. Travis, and Butler & Herring for defend- 

ants. 

HOKE, J. Plaintiff filed his complaint, duly ~er i f i ed ,  in terms 
as follows: 

COMPLAINT. 

The plaintiff, complaining of the defendant, alleges: 
1. Tha t  the plaintiff is a resident of the county of Halifax, 

State of Korth Carolina, and the defendants are residents of the 
county of Johnston, State of North Carolina. 

2. Tha t  on 9 April, 1920, the defendants wrote plaintiff the fol- 
lowing letter: 

SMITHFIELD, N. C., 9 April, 1920. 
MR. A. C. HOUSE, Weldon, N. C. (621) 

DEAR SIR: -We agree to pay you the sum of three 
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thousand dollars ($3,000) to make sale for us of our tract of timber 
near Clinton, N. C., a t  the price and on the terms outlined in our 
letter to you of this date. 

Yours very truly, 
R. G. GILLETT, 
ABELL & GRAY, 

By J. H .  ABELL. 

3. On 9 April the defendants wrote the plaintiff the foilowing 
letter, which is the letter referred to in the preceding paragraph: 

SISITHFIELD, N. C., 9 April, 1920. 
MR. A. C. HOUSE, Weldon, N. C. 

DEAR SIR: -We hereby authorize you to make sale for us on 
or before 12 April, 1920, of our tract of timber near Clinton, N. C., 
a t  the price of $135,000, on the following terms: $45,000 cash, and 
the balance in five equal annual payments. 

We agree to sell an option on the timber a t  the price and on the 
terms mentioned for a period of sixty (60) days for the sum of 
$10,000, this amount to apply on the purchase price in case the 
option is exercised. 

Yours very I ruly, 
R. C. GILLETT, 
ABELL & GRAY, 

By J. H. ABELL. 

4. On 13 April, 1920, the defendants wrote the plaintiff the fol- 
lowing letter, to wit: 

SMITHFIELD, N. C., 13 April, 1920. 

MR. A. C. HOUSE, Weldon, N. C. 
DEAR SIR: -Following up our conversation with reference to 

sale of the A. T .  Griffin Manufacturing Companv timber in Samp- 
son County, beg to say that if the deal with C ~ m p  Manufacturing 
Company shall go through, and the final timber estimate shall fall 
below twenty-two and one-half (22%) million feet, and the pur- 
chase price be thereby reduced below $135,000, T V ~  d l  agree to pay 
you the sum of three thousand dollars ($3,000) for pour services. 

R. C. GILLETT, 
H. G. GRAY, 
J. H. ABELL. 

5. On 12 April, 1920, the Camp Manufacturing Com- 
(622) pany wrote plaintiff the following letter, to wit: 
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FRAXKIJS, VA.. 12 April, 1920. 
MR. A. C. HOUSE, Weldon, N. C. 

DEAR SIR: - In  re A. T. Griffin Manufacturing Co.'s timber 
holdings in Sampson County, N. C.: 

Confirming the conversation with you today in regard to timber 
in Sampson County, N. C., known as the A. T. Griffin Mfg. Com- 
pany's holdings, consisting of about 77 tracts and covered by 51 
deeds, which tracts you estimate a t  about 25,000,000 feet; time to  
cut 5 years, with 5 years further time by paymg 6 per cent interest 
on the original purchase price. 

If there is 23,000,000 feet of timber on t h e ~ e  tracts, which tracts 
are covered by the various deeds to the Griffin Manufacturing Com- 
pany, we will give you, or the now owners of the timber (Abel & 
Gray) ,  $135,000 for this timber, payable as fol!ows: $45,000 cash, 
and the balance in 1, 2, 3, and 4 years, with 6 per cent interest 
from date of papers. Should you and your associates accept this 
proposition, we are to pay $5,000 on acceptance, and the balance 
of the cash payment, to wit: $40.000, when estimate is completed 
and satisfactory deed delivered to us;  all papers to be dated 1 June, 
1920. 

To arrive a t  the estimate of the quantity of timber on this land, 
we are milling to follow the folloving procedure, that is to say, we 
put in a man and you a man, and we together to select the third 
man, the third man to be a man who has never estimated timber 
for either of us, or a t  least the third man is to be satisfactory to us; 
our man and your man to go in and estimate the timber and on any 
tract or tracts that  our men cannot agree upon, then we are lo call 
in the third man, as stated above, and lie is to send us report of 
every tract of timher he e*qtimates, and he is not to ectirnate to ex- 
ceed four tracts before we get the estimate, and if the thirc! man, or 
umpire, is not satisfactory to either party, then either party has a 
right to call him off and put in mother third man to estimate not 
to exceed four tracts of timber (the selection of this third man to 
be in the same manner as referred to above) before we receive the 
estimate, and if this estimate is not satisfactory, then we could call 
him off and continue the selection of a third man in the manner 
referred to  above until all the timbcr is estimated and termq and 
conditions of estimating as above outlined complied with. 

If you give us an option, we would start our man in there just 
a s  soon as  we could and continue estimating until we complete the 
whole transaction, and all of i t  should be closed up within sixty 
days, unless extended by agreement between all parties concerned. 

If, however, there is not 23,000,000 feet of timher on the 
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(623) various tracts referred to, constituting the A. T.  Griffin 
Manufacturing Company's holdings, and the actual amount 

of timber, by estimate agreed upon, does not cone to $135,000, we 
would take the quantity of timber shown by estimate at $6 per 
thousand feet. If there is not 23,000,000 feet, and we should buy the 
timber a t  the rate of $6 per thousand feet, me will pay $45,000 cash, 
and the balance in 1, 2, 3, and 4 years, with 6 per cent interest from 
date of papers; the cash payment, however, to bo less $5.000, which 
amount is to be paid in case our proposition is :iccrpted. 

Yours very truly, 
CAMP MANTJFACTURIKG COMPAKY, 

~ d c / b  By.  . . . . . .  . . . . . . . . .. . . .. . . . . . . . , President. 

6. That  the letter referred to in the preceding paragraph was 
delivered to the defendants. and on 13 April, 1!320. the defendants 
wrote the Camp Manufacturing Company, Franklin, Va., the fol- 
lowing letter, to wit: 

SMITIIFIELD, N. C)., 13 April, 1920. 
CAMP MANUFACTURING CO., 

Franklin, Va. 
GENTLEMEN: -We have noted your letter of the 12th inst., ad- 

dressed to Mr. A. C. House, with reference to the timber holdings 
of A. T.  Griffin Manufacturing Company in Sailipson County, con- 
sisting of about 77 tracts, covered by 51 deeds, and beg to say that  
we have decided to accept your proposition to prty $135,000 for the 
same, $5,000 to be paid cash, and $40,000 to be paid when estimate 
is completed and contract made, but i t  is understood that  we are 
selling you all the timber owned by A. T.  Gr~ffin Manufacturing 
Company in Sampson County, covercld by the 51 deeds, with time 
for cutting and removing same as therein specified, which is approxi- 
mately five years, with five years extension by paying 6 per cent 
interest on original purchase price of same. Estimate of timber to  
be made according to method set out in your letter to Mr. House, 
and should estimate not amount to 22,500,000 feet, then said timber 
to be paid for according to estimate at price of $6 per thousand feet. 

After the payment of the $45,000, the balance of the purchase 
price of said timber is to be divided into four equal payments to be 
made annually, with interest a t  6 per cent from 1 Map, 1920, with 
provisions that in case you wish to cut any of said timber, same 
shall be paid for in advance a t  the rate of $6 per thousand feet, 
which payment shall be applied to the next annual installment fall- 
ing due. 
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Upon receipt of this letter (u7hich is sent by Rlr. House), 
we will thank you to send us your check for $5,000 accord- (624) 
ing to your proposition contained in letter of the 12th inst., 
t o  Mr. House. If you desire more fornml contract before paying the 
S5,000, we shall be gIad to meet you or your attornev in Smithfield 
and enter into any reasonable arrangement with you respecting the 
matter. 

We arc holding Nr. Ashley a t  Clinton to meet your estimator 
and go over these several tracts of timber and malie joint estimate 
of this timber, which, of course, is a t  considerable expenqe, and we 
trust you will proceed a t  your earliest convenience to send your man 
to Clinton to enter upon this work. 

Thanking you in advance for your early reply, we are, 

Yours very truly, 

That the above letter was given to the plaintiff to be by him 
delivered to the Camp JIanufacturing Company. and on 14 April, 
1920, he wrote the Camp Manufacturing Company the following 
letter, to wit: 

FRANKLIN, VA., 14 -4pri1, 1920. 
MR. P. D. CAMP, President, 

CAMP AIFG. CO., 
Franklin, Va. 

DEAR SIR: -I herewith hand you letter of acceptance from 
hlessrs. Abell, Gray & Gillett in which they agree to sell you the 
lloldings of A. T. Griffin illanufacturing Company as per your offer 
in your letter to me of the 12th inst. 

y o u  will note that the amount of timber as mentioned in your 
letter of 23,000,000 feet has been changed in their acceptance to 
22,500,000 feet, which was done a t  my request, because if there had 
been inore than 22,500,000 feet and lcss than 23,000.000 feet you 
would have paid more than $135,000 for it. 

Nessrs. Gillett, Abcll & Grsy requested me to s i p  to you that 
RIr. Griffin, of the A. T. Griffin Ilanufacturins Company, wishes to 
make bond-of-title, securing from you contract to carry out the terms 
of payment, and not taking your notes for the deferred payments, 
he believes if he takes your notes that hc will h a w  to give it in as 
income received during this year, and it is his deqire tc, distribute 
this income over a period of four years, during which time the actual 
payments are to be. I think lie is so advised by his attorney. I do not 
know just what a bond-of-title is, but your attorney can advise you 
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along this line, and if you can do so, I believe i t  would be good policy 
to accommodate Mr. Griffin. However, if this cannot be worked out 

satisfactorily to yourself and hleesrs. Gillett, Abell & Gray, 
(625) i t  is their desire to satisfy you in the matter, even to the 

extent of their paying Mr. Griffin cash for the timber and 
giving you a straight deed secured by a deed of trust. You will note 
that  there is a provision in the letter of acceptance, providing that  
you might cut timber prior to the payment of the deferred payments 
by paying in advance a t  the rate of $6 per thousmd feet. There was 
nothing in your letter which mentioned this, and this provision was 
put in to cover any case in which you might wish to cut the timber 
before all the payments had been made. hlessrs. Gillett, Abell & 
Gray also requested me to say to you that they were willing to meet 
your attorney or representative and enter into any reasonable agree- 
ment as regards details to carry out the terms and spirit of your 
offer to them in their letter of acceptance to you. 

If I can be of any further service to you in this transaction, 
kindly advise me. I will be away from Weldon a few days the first 
of next week, but after that  time I see no reason why I cannot act 
for you on short notice. 

I have left the deeds to all the Griffin holdings in your office, and 
wish to call your attention to the fact, as I mentioned when here on 
the 12th, that  there are two deeds to small tracts of timber in this 
lot carrying five years to cut and five years extension, and one 
carrying seven years to cut and five years extension. 

All of the other deeds, as 1 have read them, carrv ten years to  
cut with five years extension. All the deeds, I think, are dated in the 
latter part of 1914, and early part of 1915. 

Yours very truly, 

7. That  on 17 April, 1920, the Camp Manufacturing Company 
wrote the defendant the following, to wit: 

17 APRIL, 1920. 
MESSRS. R. C. GILLETT, H. G. GRAY, and J. H. ABELL, 
Smithfield, N. C. 

GENTLEMEN: -In re purchase of A. T .  Griffin Manufacturing 
Company's timber holdings in Sampson C o u ~ t y ,  N. C.: 

We are in receipt of your letter of the 13th accepting our offer 
of the 12th. 

We have written to try to get estimators, and will get estimators 
to go in the timber just as  soon as me can, and we thought it  would 
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be well for us to try to  agree upon the third party. Do you know 
of any good man to act as umpire? Check for $5,000 has been made 
up and turned over to Mr. T. D.  Savage, our at,torney, Norfolk, Va., 
for delivery to you as soon as some little details concern- 
ing the contract have been satisfactorily worked out bc- (626) 
tween your attorney and Mr. Savage. We would thank you 
to kindly advise Mr. Savage who your attorney is, SO that  he can get 
in comn~unication with him. 

Yours very truly, 
CAMP MANUFACTURING COMPANY, 

pdc/b By. .  . . . .  . .  . . . .  ... . . . . . .  . . .  , President. 
CC: to Mr. A. C. House, Weldon, N. C. 

8. That  the Griffin timber, the A. T. Griffin Nanufacturing Com- 
pany's timber is the same timber mentioned in the tmo letters of the 
defendants of 9 April and 13 April, and the letters of the Camp Man- 
ufacturing Company to A. C. House on 12 April, 1920, and the letter 
of the defendants to Camp Manufacturing Company, datcd 13 April, 
1920, above referred to, and also the letter of the plaintiff to Camp 
Manufacturing Company, dated 14 April, 1920, and above referr~d to, 
and also the letter of Camp Manufacturing Company to defendants, 
dated 17 April, 1920. 

8%. The defendants wrote the plaintiff the following letter, to 
wit: 

SMITHFIELD, N. C., 31 May, 1920. 
MR. A. C. HOUSE, Weldon, N. C. 

DEAR MR. HOUSE: -We beg to advise t,hat we have been to see the 
Camp Manufacturing Company, and have returned to them the $5,000 
paid on the contract, and have canceled the same because they insist 
on the Doyle rule in estimating the timber. We are, therefore, no 
longer under obligation to them. 

Yours very truly, 
R. C. GILTXTT, 
ABELL & GR.~Y, 

By J. H. ABELL. 

9. That  the Camp lLlwnufacturing Company, through the ef- 
forts of the plaintiff, actually contracted to purchase of the defend- 
ants the timber mentioned in the preceding paragraphs, and actually 
paid the defendants the sum of $5,000 called for in said contract. 

10. That  the plaintiff has performed his part of said contract 
in full, and has demanded payment of the sum of $3,000 of the de- 
fendants, which they have failed and refused and still refuse to pay. 
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11. That  by reason of the matters and thing!; above set out, the 
defendants are indebted to the plaintiff in the sum of $3,000, with 
interest from 13 April, 1920. 

Wherefore, plaintiff demands judgment against the defendants 
for the sum of $3,000, with interest, and for cost. 

Defendants filed answer to said coinplaint, duly veri- 
(627) fied in terms as follows: 

The defendants, answering the complaint of the plaintiff 
herein filed, allege: 

1. Tha t  paragraph one of the complaint is admitted. 
2. That  paragraph two of the complaint is admitted 
3. That paragraph three of the complaint is admitted. 
4. Tha t  paragraph four of the complaint is admitted. 
5 .  That  paragraph five of the complaint is admitted. 
6. That  paragraph six of the complaint is admitted, wherein it  

is alleged that  the defendants wrote the Camp h[anufacturing Com- 
pany the letter set out in paragraph six of the complaint. 

As to the remainder of said paragraph, these defendants have no 
knowledge, and therefore deny the same. 

7. That paragraph seven of the complaint is admitted. 
8. That paragraph eight of the complaint 1s admitted, except 

where it  is stated that  the plaintiff wrote the C:~mp Manufacturing 
Company on 14 April, 1920, of which these defendants have no 
knowledge, and therefore deny the same. 

9. That  paragraph nine of the complaint is denied. 
10. That  paragraph ten of the complaint is denied. 
11. That paragraph eleven of the complaint is denied. 
There was a further answer duly verified alleging in effect that  

defendants owed plaintiff nothing because by the terms of the agrer- 
inent they were only liable in case the "deal with the Camp Manu- 
facturing Company goes through" - and that  no sale had ever been 
consummated, nor had defendants ever received anything thereon 
for the reason further stated that after the interchange of the letters 
and writings above set forth, and after defendants had r~cc4ved the 
$5,000 check given by the Camp Rfanufacturing Company as part 
payment on the alleged contract, when defendants met for the 
purpose of proceeding with the deal, the e~t imator  sc!eeted by 
the Camp Manufacturing Company, one 8. R. Flowers. insisted that  
the timber be estimated by the Doyle rule, and would consent to 1-10 

other, and that  ascertaining that under such rule the smount of de- 
fendants' timber would be reduced 25 to 33 per rent. Defendants 
were, therefore, forced to call off the proposition m l  returned to the 
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Camp Manufacturing Company the $5,000 i t  had paid on the trans- 
action. 

Upon this, a sufficient statement for a proper apprehension of 
the question presented, we concur in the ruling of the court below 
that  on the admissions appearing in the pleadings the plaintiff is 
entitled to judgment. It js a well established principle that a real 
estate broker, employed by the owner to make sale of designated 
real estate, who, within the terms of the authority given, 
succeeds in bringing about a building contract of sale with (628) 
a responsible purchaser, is entitled to his ~t ipulated conl- 
mission, or to the reasonable worth of his services if no definite 
amount is specified, and his claim therefor is not affected because 
the  principal has seen proper to voluntarily surrender his rights 
under the contract. Aycock v. Bogtie, ante, 10.5; Love v. Miller, 53 
Ind. 294; Lunney v. Healey, 56 Neb. 313, reported also in 44 L.R.A. 
593; Seabury v. Fidelity Insurance, Trust and Safe Deposit Com- 
pany, 205 Pa. St. 234; Parker v. Walker, 86 Tenn. .566; R7ilson v. 
Mason, 158 Ill. 304; Parmly v. Head, 32 Ill. ,413~. 134; S ~ ~ n i m o o l d  v. 
Cady, 92 Cal. 83; Leets v. ATorton, 43 Conn. 219. Love 21. Miller, 
supra, is reported also in 21 American Rrports 192, where the prin- 
ciple is thus stated in the syllabus: "Where the owner of real estate 
agreed with the broker that  if the latter would find a purchaser for 
designated real estate, he would give a certain sum as cornmisslon. 
The broker procured a person to enter into a valid and binding con- 
tract to purchase, which he afterwards refused to perform: Held, the 
broker was entitled to the sum agreed upon." In  the second head- 
note to Lunney v. Healey, in 44 L.R.A., p. 593, i t  appears: "That 
where a real estate broker contracts to produce a purchaser who 
shall actually buy, he has performed his contract by the produc- 
tion of one financially able, with whom the owner actually makes 
an enforceable contract of sale. The failure to carrv out the con- 
tract, even if the default be that of the purchaser. clops not deprive 
the broker of his right to commissions." And in Porker v. Walker, 
86 Tenn., supra, it is held: "A hroker, who agrees for cornpmsation 
'to procure a purchaser' for lands, has earned his commiqsions when 
he effects a valid written contract, for sale of the lands, upon terms 
and with a purchaser acceptable to the owner. Neither the purchas- 
er's refusal to perform his contract upon grounds not imputable to 
the broker's fault, nor the voluntary failure of the vendor to corn- 
pel him to do so, will defeat the broker's claim for commiusions." 
From a proper consideration of the letters and correspondence, there 
was a binding contract of sale between the defendants and the own- 
ers and the Camp Manufacturing Comyacy, of all the timber on 77 
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tracts of land contained in 51 deeds, and known as the holdings of 
the Griffin Alanufacturing Company in Sampson County, a t  a des- 
ignated price agreed and acted upon by the parties as  within the 
authority conferred upon the broker. Even if the letter of defend- 
ants of 13 April, 1920, should be considered as modifying the terms 
contained in the definite offer of the purchaser the Camp Manu- 
facturing Company, of 12 April, these modifications, if they be 
such, were acquiesced in by the Camp Company, the other con- 
tracting party, and the company's check for $5 000 mas given and 
received in part compliance with the contract. -4nd as  to  the stipu- 

lation for the commission while the :irst agreement for 
(629) $3,000 was based on a sale a t  $135,000 in defendant's 

letter of 9 April, 1920, pp. 1 and 2 of the record. In  a sub- 
sequent letter, also on p. 2, of 13 April, defendants agreed to pay the 
$3,000 for effecting a sale though the price should fall below $135,000. 
It is insisted for defendants that  no rule or standard of measure- 
ment for the timber having been specified in the agreement, the 
same was thereby rendered too indefinite to constitute a binding 
contract of purchase. As we have wen, the contract contained an 
agreement to sell all the timber on certain designated tracts of land 
a t  a stipulated price, and the agreement itself dfords a means for 
determining the quantity, that is, that each of the parties should 
select a man as estimator, and the two parties together to select the 
third man. And if i t  were otherwise, if, as defendant contends, the 
contract failed to specify a rule by which the timber should be esti- 
mated, the approved posit,ion is, the agreemeit being otherwise 
definite and complete, that  the timber shall be measured according 
to the standard ordinarily prevailing in such cases. 25 Cpc., p. 1560, 
citing Sanderson v. Hagan, 7 Fla. 318; Mclntyre v. Rodgem, 92 
Wis. 5 ;  Heald v. Cooper, 8 Me. 32. Again, it is contended that  the 
subsequent agreement for $3,000 appearing in defendant's letter of 
13 April, 1920, was predicated nnd made dependent upon the prop- 
osition that the "deal with the Camp IUanufacturing Company should 
go through." The entire letter in reference to the proposed sale being 
"that if the deal with the Camp hianufacturing Company should 
go through and the final estimates ~hould  fall below 2214 million 
feet and the purchase price be reduced below $133,000, we still agree 
to pay you $3,000 for your services." I t  will be n ~ t e d  that when this 
letter was written no contract had been made, arid the terms of the 
deal with the Camp Manufacturing Company should go through 
"clearly means if the negatiations in which you are now engaged 
should result in a binding contract of sale." I n  view of the terms 
used, this was the natural significance of the language, and afforded 
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the correct and reasonable interpretation of t!le agreement. In one 
aspect of the contract, as proposed by the Camp, illnnufacturing 
Company, the cutting of the timber and the partial payments there- 
for would extend over four years, and i t  would not be contended that 
the parties contemplated any such delay before plaintiff should re- 
ceive his commissions. In  our opinion on the facts presrlnted, there 
was a binding agreement between the parties for sale of the timber 
effected by the plaintiff as broker, and in which defendants have 
voluntarily surrendered their rights, to plaintifi's prejudice, and that  
said plaintiff has been properly allowed to recover as per terms of 
the agreement. 

Affirmed. 

STACY, J., dissents. 

Cited: Olive v. Kearsley, 183 N.C. 199; Croorn v. Dryant, 194 
N.C. 815; Harrison u. Brown, 222 N.C. 614; Lindsey u. Speight, 224 
N.C. 455; White u. Pleasnnls, 225 N.C. 763; Eller v. Fletcher, 227 
N.C. 347; Bonn u. Summers, 248 N.C. 359. 

(630) 
CHRISTISA SNODY r. WILLIAM ANDERSON, ADMINISTRATOR OF W. A. 

SNODY. 

(Filed 11 December, 1921.) 

1. Verdict-Interpretation-Instructions--Evidence--Appeal and Error. 
A verdict of the jury will be interpreted by reference to the pleadings, 

the facts in evidence, and the charge of the court. 

2. Same--Limitation of Actions-Quantum Valebat. 
In an action against an administrator to recorer the value of services 

rendered to decedent for thir6-five years prior to and up to the time of 
his death, and the issue is ansn7ered in ;I certain amount under a charge 
restricting the recovery to within a period of three years, objwtion of 
the defendant, based on the running of the statute of limitations, is un- 
tenable. 

3. V e r d i c M o n s i s t e n c y 4 o n t ~ m  Valebat. 
Where the plaintiff alleges in an ncticm againat the administrator that 

the deceased had agreed to pay her for services rendered him, and a 
separate cause is alleged as to a recovery for the value of her services, a 
recovery upon the latter issue, with adverv verdict to her on the first, 
are not inconsistent and will not preclude her recovery or affect the ver- 
dict giving damages for the -due of her services. 
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APPEAL by defendant from L o ~ g ,  J., a t  the August Term, 1921, 
of SURRY. 

Civil action to recover for value of services rendered by plaintiff 
to intestate for thirty-five years or more prior to latter's death, of 
the alleged value of $4,000. The first cause of rtction is on the alle- 
gation that these services were under a promise and assurance given 
to plaintiff that  the intestate would provide cornpensstion for plain- 
tiff in his last will and testament. Second cause of action alleging 
services, and that  intestate would compensate plaintiff therefor by 
devise of a certain piece of land. Third cause of action was for value 
of services. 

Plaintiff offered evidence tending to prove extent of services and 
their value, and under an assurance of compensation, and that in- 
testate had died a short time before suit brougtt and failed to make 
any provision by will or otherwise for compensation. There was de- 
nial of liability on part of administrator, and plea of statute of lim- 
itations with evidence tending to show that xiid services were not 
given or received in expectation of pay, and mere not worth any- 
thing over and above plaintiff's support. The cause was submitted 
and verdict rendered on the following issues: 

"1. Did the plaintiff, a t  the request of V J .  A. Snody, defend- 
ant's intestate, go to intestate's home and render services, as alleged 
in the complaint in plaintiff's cauec of action, with the mutual un- 

derstanding between plaintiff and defendant's intestate that 
(631) the intestate would provide compensation for such zervices 

in his last will and testament? Answer: 'No.' 
"2. If so, what were such services reasonably worth? 
"3. Did plaintiff render to the defendant's intestate services as 

alleged in plaintiff's third caus2 of action? Answer: 'Yes.' 
"4. If so, what were such services reasonably worth? Anewer: 

'$1,200.' 
" 5 .  I s  plaintiff's cause of action barred by the statute of limita- 

tions? Answer: 'No.' " 
Judgment on the verdict for plaintiff, and &,fendant excepted and 

appealed. 

E. C. Bivens and Carter & Carter for plainti,# 
Folger, Jackson & FoEger for defenda~t .  

HOKE, J. On perusal and proper consideration of the case on 
appeal, it appears that the charge of the court is comprehensive, 
clear, and in accord with our decisions on the questions presented; 
that  the jury, in the third cause of action, have rendered a verdict 
for the value of the services within the stat~ltory period of three 
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years, and we find nothing in the record tha t  would justify the Court 
in disturbing the results of the trial. The Court is not imprewed with 
the position that the finding in the firgt cause of action is incon- 
sistent with the verdict in the third. It is true tha t  in stating  he 
third cause of action the pleader reaffirmed the allegations of the 
first as to the asurancc of a provision by the last will and testa- 
ment, but this was evidently only by way of averment that  the ser- 
vices were given and received in expectation of pay, and it is clear 
that the third cause of action was intended as a demand for ser- 
vices and their value, disconnected with the averment of compensa- 
tion by last will and testament. The court so interpreted the plead- 
ings, and accordingly charged the jury tha t  in considering the issues 
in the third cause of action, they would only allow for services ren- 
dered within the statutory limitation of three years. It is recognized 
tha t  a verdict d l  be interpreted by reference to the pleadings, the 
facts in evidence and the charge of the court, Reynolds v. Express 
Co., 172 N.C. 487, and applying the principle it is clear that by their 
verdict on the third cause of action the defendant has only been 
charged with the reasonable value of services rendered within the 
statutory period, and not otherwise. The other exceptions alqo are 
without merit. 

There is no error, and the judgment on the verdict is ~ffirmcd. 
No error. 

(632) 
MRS. A N N E  hIcGLdMMERT FOSTER v. E. V. WILLIdJlS AND 

BRANSON RENTON. 

(Filed 14 December. 1923 .) 

1. Rfarried Women-Deeds and Conveyances-Probate-Statutes-Certifi- 
cat-Husband and Wife. 

In order for a married woman to make a valid conveyance of her sepa- 
rate real property to another than her husbnnd. it is required by our 
statute that it must be with the written assent of her husband, and when 
the convcLynnce thereof is direct to her husband, it is further required that 
the probate officer certi@ that it is not unreasonable or injurious to her 
(C.S. 2.713) : and when this statutory requi\ite has been omitted, the deed 
of the msrried woman to her separate realty is roid. 

2. Same-Remedial Statutes. 
I t  is not mithin the meaning or intent of C.S. 33.71, purporting to cure 

defectire execution of deeds of married won~en, free traders, that it should 
apply to deeds made directly to the husband, or annul the requirement 
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that the probate officer certifS that it was not unreasonable or injurious 
to her; but this should only apply to such conveyrmces made to third per- 
sons in respect to the husband's assent, etc., comiig within the provisions 
of the section referred to, when the grantor is a free trader; mhcther wc- 
tion 3351 mould be constitutional otherwise, Qucrret 

3. Deeds and  Conveyances-Married Women-Hwband and  \\'if-Void 
Deeds-Purchaser Without  Notice-Descent-Partition. 

Where, under a void deed from his wife of her separate realty, the hus- 
band has conveyed the lands to a third person, ihe purchaser cannot ac- 
quire any right under his deed ns a purchaser w thout notice against the 
child or heir a t  law of the deceased wife, but only as against the life 
estate of his grantor as  tenant by the curtesy in his wife's lands; and the 
heirs a t  law of the wife, after the expiration of I he husband's life estate, 
are entitled to actual division of the lands as tenants in common or a sale 
for division, as the case may be, in proceedings for partition. 

4. Same-Infants-Ratiflcation-Considerationsideration Restored. 
Where the infant is entitled to  the separate realty of his mother by 

descent, which the father has attempted to convey to another under a void 
deed and received and still holds the full conside-ation, the principle that 
the infant is put to his election to restore the consideration, etc., has no 
application, and he may avoid the deed of his father within three years 
after coming of age. 

APPEAL by defendant from Shauq, J., a t  the June Term, 1921, of 
WILKES. 

Civil action, tried and determined on case agreed. From the facts 
and admissions properly presented, i t  appears that  on 9 December, 
1907, Mrs. Nancy C. McGlammery, then wife of L. M. lIcGlammery, 
owner of the land in controversy, and who had been properly con- 
stituted a free trader, pursuant to the statute, undcrtook to convey 

said land, by written deed, t,o her husband. Said deed was 
(633) in due form to convey real estate, coni:aining the usual cov- 

enants, and with acknowledgment ar d privy examination 
taken in ordinary form, but without certificatcl as required by C.S. 
2515, Rev. 2109, to the effect that the conveprtnce was not "unrea- 
sonable or injurious to her." Tha t  on 27 December, 1907, said Nancy 
C .  McGlammery died leaving five children (of the marriage, her 
heirs a t  law, and subsequently one of the childmen, Vernon McGlam- 
mery, died without issue. Tha t  on 10 February, 1915, I,. 14. Mc- 
Glammery and his second wife, Hettie, and the four surviving child- 
ren, including Annie Lizzie llIcGlammery, sir~ce intermarried with 
one Foster, conveyed the land by deed, with full covenants to de- 
fendant E. V. Williams for the purchase price of $8,000, the consid- 
eration being paid to the father. L. M. RlcGla-nmery, except $1,000, 
evidenced by note to L. M. McGlammery, and as to payment of said 
note, there is now a dispute pending between the administrator of 
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L. ?If. AlcGlammery and E. V. Williams. Tha t  on 31 August, 1918, 
said E. V. Williams, by written deed with full covenant, conveyed 
the property in dispute to defendant Branson Benton for $10,000, of 
which $3,000 was paid, and the balance secured by deed of trust on 
the property in favor of the vendor, E. V. Williams, and tha t  a t  the 
time of the purchase of said land by said Benton, and the payment 
of the  $3,000 thereon, the taking of the deed referred to vendee, 
Benton, was without notice or knowledge of m y  infirmity in the title 
by reason of the claims of pla~ntiff. On the hearing it was further 
admitted that  plaintiff Annie Liezie McGlammery, nomr Fostrr, a t  
the time of signing the deed to E. V. Williarns, was living on the 
lands in the house with her father, L. M. LIcGlammery. Tha t  the 
delivery of the deed was by said L. hI. ,l.TcGlammery, and the settle- 
ment was made with him, and that no part  of the purchase money 
was paid her; tha t  the day after the execution of the deed to Mr. 
Williams, said Annie L. McGlammery, then aged 19, was married 
to her present husband, C. M. Foster, and since tha t  time has resided 
in West Virginia. It further appeared that plaintiff, said Annie I lk -  
Glammery, within three years after arriving at  the age of 21, insti- 
tuted the present suit, seeking a partition of the propertv in accord 
with her interest in the tract presented, to wit, one-fourth of all the 
lands contained in the deed of her mother, Nancy C. illcGlammery, 
except 95 acres in which said mother owned only an  undivided half 
interest, and as to the plaintiff, a one-eighth interest; and it is ad- 
mitted by the parties that  if plaintiff has any interest in the land i t  
is one-fourth of all the lands embraced in the deed from her mother, 
except the 95-acre tract, and in this plaintiff has a one-eighth in- 
terest. Upon these facts the court declared his conclusions of law as 
follows: "That Annie Lizzie NcGlammery Foster is tho owner of 
a one-fourth interest in and to all the lands described in the com- 
plaint, and the defendant Branson Renton is the owner of 
the other three-fourths, except Annie RilcGlammery Foster (634) 
owns only a one-eighth interest in 95 acres of said land, 
which boundary is described as thc fourth tract in the deed from 
Nancy C. NcGlammery to L. M. iVcGlammery, and re f~r red  to as 
the Jesse McGlammery home place, and the said Branson Benton is 
the owner of the other seven-eighths interest therein. E. V. Williams 
having conveyed said land to Branson Benton before the commence- 
ment of this action, and the said Rranson Benton having purchased 
said land without notice that Annie NcGlammcry Foster w,zq under 
age a t  the time she executed the deed to E. V. \I ' i l l i~ms, and having 
paid $3,000 and still owes $7,000 of the purchase price, the court is 
of the opinion, and so holds, that  the said lands cannot b~ actually 
partitioned by reason of the conveyance as aforesald to Branson 
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Benton. The defendant having agreed that Branson Renton is still 
due E. V. Williams $7,000 on the original purchzse price of .aid land, 
the court is of the opinion, and so holds, that the plaintiff is entitled 
t o  recover of the defendants the present mark:t value of her undi- 
vided interest in and to the lands described in the complaint, to- 
gether with her pro rata of the annual rental value of said land from 
26 August, 1917, to 30 May,  1921, with interesi, on said annual sum, 
less her pro rata part  of the annual taxes on said land during mid 
period, and that  said sum should be paid to her out of the remainder 
of the purchase price due by Rranson Benton to E. V. l!Tilliams. 
T h a t  the defendants are not liable for rents on the said lands up to 
26 August, 1917, the date of the death of L. M. McGlam~ncry, for 
tha t  the said L. M. McGlammery was entitled to the possession of 
his wife's land during his life as tenant by the curtesy. The defend- 
a n t  Branson Benton having purchased the lands as described in the 
complaint for the price of $10,000, and having paid $3,000 of the 
purchase price before notice tha t  plaintiff was a minor at  the execu- 
tion of the deed to E. V. Williams, the court is of the opinion, and 
so holds, that  the defendant Branson Benton was to that extent an 
innocent purchaser for value and without notice of the plaintiff's 
right, and tha t  the land cannot, therefore, be actually partitioned. 
As to the remaining $7,000 of the purchase price, the defendant 
Branson Benton is not an innocent purchaser for value and without 
notice of the plaintiff's rights." And therrupc~n adjudged that  the 
plaintiff was the owner of the one-fourth and one-cighth interests 
respectively. Tha t  she was not entitled to actull  partition by reaqon 
of the fact that  defendant Branson Benton har bought the land and 
paid $3,000 thereon before action commrnred, m d  before notice that  
pIaintiff was a minor a t  the time of the execution of the deed. Tha t  
plaintiff be awarded the present market value of her interest, to- 

gether with her proportion of the rent? from the time of her 
(635) father's death, less n proper. deduction for taxes, rtc. Tha t  

the amount awarded her be declared a lien on the balance 
dues for purchase money, etc. 

Hayes 82 Jones for plaintiff. 
R. S. Hackett and Charles G. Gilrenth for defendant H7illiams. 
F. R. Hendren for defendant trcnton. 

HOKE, J. Our decisions have very insistently and uniformly 
held that  in order to a valid conveyance of a married woman's real 
estate there must be the written assent of her l-usband and her privy 
examination had pursuant to the law, appertaining to the question. 
1 (23.997; Stallings v. Walker, 176 5 .C.  321; Warren v. nail ,  170 
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N.C. 406; Smith v. Bruton, 137 N.C. 79; Scott v. Battle. 85 N.C. 
185. And when the conveyance is from the wife directly to the hus- 
band i t  is essential that,  in addition to her private examination in 
ordinary form, there shall appear the certificate of the officer taking 
the probate that the conveyance is not unreasonable or injurious to 
her, as required by C.S. 2515. Butler v. Butler, 169 N.C. 584; Wallin 
v. Rice, 170 N.C. 417; Kcarney v. T7ann, 154 N.C. 311. And in the 
interpretation of the regulations appertaining to the subject, i t  is 
further held tha t  the requirements of the law are in nowise affected 
by the fact that  the wife is, a t  the time of the conveyance, 3, properly 
constituted free trader. Council v. Pridgen, 1.53 N.C. 443. I t  is urged 
for the defendant tha t  while these and other like decisions may ex- 
press the rule ordinarily applicable, the same should not prevail in 
the present case by reason of a statute appearing in C.S. 3351, pur- 
porting to cure defective executions of deeds of married women free 
traders a t  the time and prior to 24 September, 1913. Our decisions 
on the subject being to the effect that  an attempted conveyance by 
female covert without the private examination and certificate, as re- 
quired, are absolutely void, there is doubt if same could be rendered 
valid by statutes subsequently pawed, but if it be conceded that  the 
defect comes only from a lack of proper probate, and same is sub- 
ject to curative legislation as against heirs a t  law, etc.. the grantor 
and others holding only as trustees, Vnder the principle applied 2nd 
approved in the recent case of Sluder v. I,urnher Co.. 181 S . C .  69, 
the question is not presented on the present record, as, in our opinion, 
the statute referred to affects, and is only intended to zffect, the 
deeds of married women to third persons, and not those she has a t -  
tempted to make directly to her husband. That  statute provides that  
deeds by a married free trader, from 24 September, 1913, 
"taken without privy examination and without written assent of 
the husband," shall be valid and effectual to convey her land, thus 
showing clearly tha t  only deeds of third persons urcre con- 
templated and provided for. This being the law appertain- (636) 
ing to the question, the alleged deed of Mrs. McGlammery 
to her husband is void for a lack of proper examination and certifi- 
cate, and on her death the land desccnds to her children and heirs a t  
law subject to an estate by the curtesy in her husband. And he hav- 
ing died, and i t  appearing from the admitted facts that  the present 
plaintiff was only 19 years of age a t  the time of the conveyance of 
the husband and children to defendant V'illiams. and the present 
action having been instituted within three years from her arrival a t  
maturity, we are of opinion that on the facts presented the plaintiff 
is entitled to maintain the action in the aeqcrtion of her inttrest and 
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ownership in all of the lands in possession and control of defendants 
contained in the alleged deed froin l l r s .  i\lcGlamniery to her hus- 
band, to wit, one-fourth thereof, except the 95-acre tract, in which 
she is entitled to one-eighth undivided interest. Hogan v. Utter, 175 
N.C. 332; Chandler v. Jones, 172 N.C. 574; Rclgyett v. Jackson, 160 
N.C. 31; Gaskins v. Allen, 137 N.C. 430; Veeks v. Wilkins, 134 
N.C. 522. 

The question sometimes presented as to whether, in actions of 
this kind, based on avoidance of his deed, an infant is required to  
restore the consideration is not raised in this resord, as i t  appears by 
admission of the parties that  no part of the consideration was paid 
to the present claimant, but all of it was received by the father ex- 
cept $1,000, and that  was evidenced by note to him. And the au- 
thorities are to the effect, also, that the right 3f an infant to avoid 
his deed within three years after his becoming of age is not affected 
by reason of the adverse interest of one purchasing without notice, 
but the claimant is entitled to the land, or his interest in i t  that 
the facts inay disclose. Jackson v. Beard, 162 N.C. 105-110; Secrrcy 
v. Hunter, 81 Texas 644; Richardson v. Pate, 93 Ind. 423; Sims v. 
Smith, 86 Ind. 577; 22 Cyc. 551. 

Plaintiff, then, being a tenant in common to the extent of her 
established interest, is entitled to a division of the property as of 
right, either by sale or actual partition, as the facts inay appear, and 
the portion of the decree by which this right has been denied her will 
be reversed. Holmes v. Holnzes, 55 N.C. 334: Pzlrvis v. Wilson, 50 
N.C. 22; Freeman on Cotenancy, 424. This will be certified that the 
cause may be proceeded with in accordance with this opinion 

Plaintiff's appeal reversed. 
Defendant's appeal affirmed. 

Cited: Best v. Utley, 189 N.C. 361; Ha,-dy 2). Abdalloh, 192 
N.C. 47; Caldwell v. Blowtl, 193 N.C. 562; Barber v. Barber, 195 
N.C. 712; Talley v. Murchison, 212 K.C. 206; Martin v. Rzmdy, 212 
N.C. 443; Tmst Co. v. Watkins, 215 N.C. 294; Rostan v. Huggins, 
216 K.C. 389; Fisher v. Fisher, 217 N.C. 75; Hywan v. Edzcards, 
217 N.C. 344; Mineral C'o. v. Young, 220 N.C. 290; McCztllen v. 
Durham, 229 N.C. 425; Seawell v. Seairell, 233 N.C. 738; Godwin 
v. Trust Co., 259 N.C. 526. 
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(Filed 14 December, 1921.) 

1. Deeds a n d  Conveyances-Contracts-Ti~nbe~Extension Period---Con- 
dition. 

Where a deed to standing timber grants a further extension of time for 
cutting and remoring the timber in case of death or fire, neither the 
grantee nor his assigns can claim any right under the extension clause 
without showing that a delay in cutting and remoring the timber has been 
caused under the conditions stated in the deed. 

2. Statute  of Frauds-Deeds and  Conveyances-Timber. 
A contract for the sale of timber standing upon the lands concerns such 

an interest therein as  is required by the statute of frauds to be in writing. 

3. Deeds a n d  Conveyances4ont rac tR - Timber - Assignments - Par01 
ContracGPowers-Revocation. 

Where the rendee under a deed to standing timber has assigned his 
rights thereunder by a parol agreement, hls assignee, a t  most, can only 
cut and remove the timber from the owner's land until stopped hy his as- 
signor, the grantee in the deed; and where he has done so within the life 
of the oriqinal contract, and after his death. his right under his deed has 
expired, his assignee cannot claim m y  &ension ripht under the oripinal 
contract to continue to cut and rernorr the timber that is conditioned upon 
the death of his grantor, the grantee in the oriqinal deed, or any one else. 

4. Same--Executors and  Administrators-Wills-Heirs at La\l iPowers 
of Attorney. 

The executor cannot exercise n power for the sale of lands not conferred 
by the  ill, except for the payment of debts in accordance with the method 
prescribed br  law: and a pon-er of attorney cxecuted by the devisees re. 
specting other lands than the locus in qua cannot hare the effect of re- 
storing a right to cut and remove timber from it which had expired in the 
lifetime of their ancestor. 

A ~ a u s ,  J., not sitting. 

APPEAL by plaintiff from Ray, J., a t  the May Term, 1921, of 
MOORE. 

On 15 January, 1906, defendants hIcLeod and wife conveved by 
deed to one hI. K. Gray the timber on a tract of land in Rloore 
County, giving Gray three years in which to cut and remove tha 
same, with a modification of the time in these words: "Unle~s he or 
they should be providentially hindered in the cutting, manufactur- 
ing, and removing the same by reason of dcath, or fire, and then, 
in tha t  event, he or they are to have the period of five years from 
the date of this indenture and agreement to cut, manufacture, and 
remove the same. 

The plaintiff Wilcox claims to be the assignee of Gray, or of his 
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heirs, and alleges tha t  he was providentially hmdered by death from 
cutting and removing the timber within the three years, and tha t  

consequently he had five years to cut and remove the same, 
(638) under the exception in the contract, and asks for a recovery 

of the timber and damages. 
Plaintiff submitted to a nonsuit in deferen:e to an intimation of 

the court as to his right of recovery, and appealed. 

H .  F .  Seawell for p la in t i f f .  
U .  L. Spence for defendants .  

WALKER, J. ,  after stating the case: The plaintiff says that  he 
was hindered by two deaths, first, that  of 31. K. Gray, and second, 
tha t  of James Baxter, plaintiff's salwer.  

It is clear tha t  no recovery can be had simply because either Gray 
or Baxter, or any one else, died. but it must appear that  Gray has 
been, or perhaps his heirs or assigns hare  becn. providentially hin- 
dered by death. There is no special statement in the complaint of 
any facts constituting a cause of action on account of any hindrance 
by death, but only the general allegation tha t  the work of cutting 
and removing the timber were hindered by the death of Gray and 
Baxter. Defendants, therefore, claim that  the action should have 
been dismissed in the beginning, and that the court committed no 
error in its subsequent rulings. And tha t  hut for the nonsuit volun- 
tarily taken the Court should dismiss the action here ex mero motzt, 
citing Moore  v. Hobbs, 79 N.C. 536; Garrison 7). W-zlliams, 150 N.C. 
674. It is further contended by the defendantti that  there is no cvi- 
dence in the record to show tha t  either Gray was, or his heirs were, 
hindered in the least from removing the timber ivithin the three 
years, either by the death of Gray or nnv otEer death, the sole tes- 
timony offered with respect to any hinderance heing that of the plain- 
tiff Wilcox. V7e need not consider this claim of the defendants, be- 
cause, as will appear later on, we are of the opinion that, the plain- 
tiff acquired, if anything, only a precarious right of possession, which 
could be determined a t  any time hy AJ. K. Gray, by himself or hjs 
duly authorized agent acting in his behalf, the plaintiff W. C. Wil- 
cox having only the oral permission, or contract, if i t  may be so 
called, to enter upon the land and to cut and remove the timber 
thereon. But  more of this hereinafter. 

TT7as Wilcox hindered by Gray's death? He himself says that he 
was not so hindered, but that  Hodgin, the agent of Gray, who put 
him in possession of the timber, stopped him from cutting under 
some sort of an oral contract, and this was before the death of Gray;  
and tha t  he was not hindered from cutting and remov~ng the timber 
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by any of Gray's heirs, or his executor, after the death of Gray. 
There is no evidence that  Gray's heirs, or executors, or devisees, were 
hindered by Gray's death. Indeed, the evidence shows tha t  
the plaintiff did not even have the pretense of a legal title, (639) 
which he claims, until after the death of Gray, and until 
after the three years had expired, and nothing except the oral con- 
tract of purchase with Hodgin, the agent of Gray. 11. K. Gray, 
through Hodgin, his agent, stopped the work of plaintiff, as he had 
the right to do (the contract not being in writing). This, of course, 
was done in the lifetime of AI. I<. Gray, the owner of the land. and 
put an end to all rights of plaintiff in the timber, according to his 
own showing, until after the death of Gray. 

Tha t  the death of James Baxter, the sawyer of plaintiff, while 
plaintiff was cutting this timber, under the oral contract with Hodgin 
or his oral permission, during the life of Gray, can be construed a s  
one of the hindrances within the reasonable contemplation of the  
parties, under the terms of the contract, can hardly be msde the sub- 
ject of serious contention. If neither Gray was, nor his heirs were, 
providentially hindered from cutting and removing the timber within 
the three years by death, how can the plaintiff, w h o s ~  record title, 
on which he must depend, which is dated after the expiration of the 
three years, claim any rights which are superior to those of defend- 
ants? In  fact, the plaintiff, as will appear, has shown no title to the  
timber. 

1. It is further contended by the defendants tha t  the will of RI. 
K. Gray is not probated according to law, as the  subscribing wit- 
nesses do not testify tha t  Gray was of sound mind and disposing 
memory, except by the inference that the testator is the one referred 
to, and they do not testify tha t  they signed as witnesses in the 
presence of each other, but laying this suggestion out of the case, 
we proceed to consider the remaining questions. 

2. The will does not confer authority on the executor to sell this 
timber, if the ownership of the timber can be determined until after 
the death of the widow, and the power of attorney to the executor 
from the alleged heirs at  !aw of Gray (which onlv purports to au- 
thorize a sale of Guilford County property) is without effective va- 
lidity. 

3. The deed of the timber to plaintiff is void, and convey  noth- 
ing. It purports to be a deed from the hcirs a t  law of 11. K. Gray, 
without naming any of them, and none of the heirs at  law executes 
i t ;  i t  is signed by R. M7.  Gray, in hi. capacity as the executor of 11. 
K. Gray, deceased, and it does not even purport to he his individual 
deed. I t  is most truly a "scrap of paper," sap the defendants G r a ~ /  
v. Mathis,  52 K.C. 502; King 1). l lhcv ' ,  106 K.C. 696: 13 Cyc. 540 
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(cited by defendants' counsel), to which we add Le,flin v. Curtis, 13 
Mass. 233; Gatlin v. Weare, 9 ih., 217; Cruise's Digest of Real Prop- 
erty 260, note 2; and see, also, Kenrns v. Pee!er, 49 K.C. (4 Jones 
Law) 226. 

The case is simply this, that the original right to cut the 
(640) timber on and remove the same from the land, which was 

given to hI. K. Gray by the defendants, contained the pro- 
vision as to cutting and removing within three years, or within five 
years if providentially hindered by death, there having been no fire 
to impede or prolong the cutting and removal of the timber. The right 
to  cut was then passed to  the plaintiff W. C. Wilcox, by oral agree- 
ment between him and John A. Hodgin, agent of M. K. Gray for 
the purpose, and M. K. Gray, by his said agent, subsequently re- 
voked this permission, or license, to cut anc remove the timber, 
which he clearly had the right to do, i t  not being evidenced by any 
memorandum in writing, as required by the statute of frauds. The 
right acquired under the oral transaction, even if it amounted to a 
valid license for the time bemg, or until withdrawn by some act of 
the owner, is necessarily revocable, and, when revoked, left the 
plaintiff without any right of recovery against the defendants. 20 
Cyc. 212, says that  i t  is generally held that trees and growing grass 
are so far realty that  title to them will not pass without writing, but 
that  crops raised by yearly labor are chattels and will pass by parol. 
See, also, pages 215 (4) ,  216, 217, and 218. We find the following in 
Reed on the Statute of Frauds (a very excellent treatise on that  im- 
portant subject), sec. 685, which is, that  "An oral invalid contract 
anywhere in the line of title vitiates the latter; and in an action 
brought to recover a chattel, if the evidence introduced by the plain- 
tiff to establish his title showed that, the title depended upon a ver- 
bal contract within the statute of frauds, the ccurts ought to instruct 
the jury to disregard such evidence. Tf  a writing is necessary to pass 
the right to the thing in demand, etc., a submimion and award must 
be in writing. That  a defendant has conveyed to a bonn fide pur- 
chaser without notice does not avail, as he had no title to convey." 
We have held that an agreement for the c u t t i ~ g  upon and removal 
of trees from land passes the title to the trees sub  modo, and is 
within the statute of frauds. Bunch v. Lwrhcr  Co.. 134 N.C. 116; 
Hawkins v. Lumber Co., 139 N.C. 162, 165; Liumber Co. v. Coyey, 
140 K.C. 462, and other cases cited in the an~o ta t ed  edition of 134 
N.C., a t  p. 124, and Moriny 21. Ward, 50 N.C. 272. The oral agree- 
ment between M. K. Gray (acting through his agent Hodgin) and 
the plaintiff purported to pass an interest in land, the trees being re- 
garded as a part thereof, was void under our statute of frauds, and 
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plaintiff acquired no interest therein. and certainly none, except a t  
the will of 11. K. Gray, which he exercised agamst n further con- 
tinuance of the right to cut and remove the timber. His right, if any 
existed, was thus terminated. 

This being so, he now claims that i t  was restored by the power 
of attorney of XI. K. Gray's heirs to R.  W. Gray, his exacutor. But  
the power, a t  most, applied only to the lands in the county 
of Guilford, and the lands in controversy lie in the county (641) 
of Moore, so tha t  plaintiff cannot improve his position by 
a reliance upon the power. Besides, the power, even as to the Guil- 
ford lands, was never exercised, as no valid deed was ever made by 
the executor as  to those lands, for under the power the instrument 
claimed to be the executor's deed describes only the lands in >loore 
County; the timber on which was conveyed by the defendants to 
kt. K. Gray. It would seem to be uqele~s to  further consider the 
question as to whether that  deed wa,s properly framed and executed 
by the executor. There is no reference in i t  to the power, the names 
of the heirs were never inserted in it, and while i t  contains a blank 
presumably for their names, i t  is still there, and i t  thus appears in 
the deed: " , heirs a t  law of M. K. Gray," and 
signed by "R. W. Gray, as executor of M. K. Gray, deceased (seal)," 
though tha t  name and title nowhere appears in the body of the deed. 
See cases supra on this point, and Baternan v. Lumber Co., 154 hT.C. 
248. But  even if the deed were properly drawn and executed, and 
sufficient in form to pass the title. the executor had no power under 
the will to convey the Moore County lands, until other designated 
lands had been first sold, and then onlv to pay his tectator's debts, 
and he had no right to make the deed under the power, as it did not 
embrace these lands, and only described the lands in Guilford, nor 
did he profess, as executor, to be acting either under the Dower con- 
tained in the letter of attorney or under any power to be found in 
the will. The plaintiff, therefore, so far as this paper-writing is con- 
cerned, is hedged in by manv, if not insurmountable. difficulties. 

Upon a careful review of the entire case, as shown even by the 
plaintiff himself, the intimation of the judge was correct. 

If by any chance the court committed technical error in the es- 
clusion of any evidence offered, the whole case shows that t he  plain- 
tiff can in no event recover, and the voluntary nonsuit was properly 
taken by the plaintiff, and leaves him out of court. Bateman v. Lztrn- 
ber Co., 154 N.C., a t  p. 249, fifth headnote. 
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The ruling of the court is free from revcrsihle error. 
Affirmed. 

ADAMS, J., did not sit. 

Cited: Casey v. Grantham, 239 N.C. 131. 

(Filed 7 December, 1921.) 

1. Public OWcials-Officials-OfRcers de  F'acto - Quo Warrnnto - Man- 
damus-Pleadings-Admissions-9ctions. 

The exercise of official duties of an officer de f a d o  can be impeached 
only by a proceeding properly institnted for that purpoqe; and when the 
defendants admit in proceedings for n~andan~trs  that the plaintiffs were 
acting in the exercise of the powers and performing the duties of officials 
for a special scliool district created by statute, it precludes the defendant 
from insisting upon their want of authority to maintain the proceeding% 

2. Statutes-Interpretation-In P a r i  Materia. 
All statutes relating to the same subject will be compared and con- 

strued by the courts with reference to each othet,, so as to effectuate all 
of the provisions of each, if i t  can be reasonably and fairlp done, so that 
effect will be given to the legislative intent. 

3. Same--Municipal Corporations - Cities a n d  Towns - Bonds - School 
Districts. 

C.S. 5684, 8686, giving authority to the governing bodies of incorporated 
cities and towns to issue bonds for school pnrpo,ses upon the submission 
of the question to, and the approval of t h ~ i r  rotere, and ~ection 6690. con- 
struing these poners to be in addition to or coiirdinate n-it11 those given 
or which may thereafter be given by statute to !,uch corporation, do not 
deprive a school district created under a special w t  from exercising con- 
trol over the schools in the distr~ct under anthcritg  special!^ conferred, 
or the trustees of such district of their right to the funds received by the 
pity or town from the sale of the  bond^ issued for the schoolq of tllc 
district, in disregard to the directions of a prior act creating :he special 
school district. 

4. Public Offlcials-Officials-Trusts-Passive Trusts-Mandamus - Stat- 
utes-School Districts. 

Where the treasurer of an incorporated city or town refuses to turn 
over to the proper officials funds received from the sale of bonds for 
school purposes, contrary to the prorisions of st(ltute sl~ch treasurer is 
not acting under an authorized judicial or discretionary powr ,  but he is 
merely a simple or passive trustee against whom mandatn~ls will lie. 
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APPEAL by defendant from Shaur, J . ,  20 September, 1921, from 
RUTHERFORD. 

Peremptory mandamus, granted on 20 September, 1921, to com- 
pel the defendants to deliver to the treasurer of the graded school 
committee of Forest City the proceeds of bonds issuec~ to provide a 
fund for the erection of a school building in the Forest City Graded 
School District. 

The defendants admitted that  the plaintiffs, Alexander, Reinhardt, 
Hemphill, Reid, and Biggerstaff were acting as the graded school 
committee, performing the duties of such con~mittee. and conduct- 
ing the public schools of the town, and that the plaintiff Riggerstaff 
is the treasurer of the committee. The defendants, however, denied 
tha t  the plaintiffs were lawfulIy constituted officers. 

By  virtue of Public Laws 1915, ch. 81, now C.S.. ch. 95, 
art. 40, the board of aldermen of Forest City ordered an (643) 
election and submitted to the qualified voters of the town 
the question of issuing bonds in the sum of $50,000 for the purpose 
of erecting a building for the city graded school; and a mojoritv of 
the qualified voters having voted for tlie bond<, the board of alder- 
men caused bonds to be issued and sold, and. after paying commis- 
sions and expenses, turned over to the treasurer of the town $45,000 
arising from the sale. The plaintiffs made demand upon the defend- 
ants for this money, and upon the defendant+ refusal to deliver it, 
applied to Ray,  J., for an alternative mtrndartus, and afterward to 
Shaw, J . ,  for a peremptory mandamus. Judge Shaw rendered judg- 
ment granting the peremptory mandamus, and from this judgment 
the defendants appealed. 

R. R. Blanton and Ryburn ck Hoey for plaintifis 
Solomon Gnllert for defendants. 

ADUVIS, J. The defendants adinit that the graded achool com- 
mittee are conducting the public schools in Forest City, and are 
otherwise performing the duties and functions of their office. In  view 
of this admission, i t  is unnecessary to enter upon a discussion of the 
refinements that  characterize the difference between an officer de 
facto and an officer de jure, because i t  is familiar l ~ a r n i n q  that the 
exercise of official duties by an officer de facfo can be impeached 
only by a proceeding properly instituted for that, purpose. The ad- 
mission of the  defendants is fatal to their contention that the plain- 
tiffs are not lawfully constituted officers and for this reason arp with- 
out authority to maintain their action. Savigation Co. v. _lTeal, 10 
N.C. 520; Burke v. Elliott, 26 N.C. 3.55; Pomrs. v. iMcDaniel, 52 
N.C. 107; Rogers v. Powell, 174 N.C. 388. 
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The principal argument of the  defendants v a s  addressed to the 
proposition tha t  the board of aldermen of Forest City have exclu- 
sive control of the fund in question, tha t  the plaintiffs have no legal 
claim upon it, and tha t  the writ of mandamus was improvidently 
issued. On the other hand the committee of the graded school con- 
tended tha t  their right to the fund is absolute and unassailable. The 
arguments advanced require an examination of the laws on which 
the respective parties base their claims. 

The defendants rely chiefly upon the act of 1915, which is now 
C.S., ch. 95, art. 40. Section 5684 is as follow: 'Whenever the board 
of aldermen or other duly constituted authority of any incorporated 
town or city in the State, which is in charge of the finances, shall 
deem i t  necessary to purchase lands or buildings, or to erect addi- 
tional buildings for school purposes, the said board of aldermen or 

other authority is authorized and en11)owered to issue for 
(644) said purposes, in the name of the town or city, bonds of 

such amount as  the board of aldermen or other authority 
shall deem necessary, in such denominations and forms as the board 
of aldermen or other authority may determine." Section 5688 au- 
thorizes the board of aldermen of each city or town, after ascertnin- 
ing in the manner provided tha t  a majority of the qualified voters 
favor the issuance of school bonds, to cause the bonds to be prepared 
and issued for the approved purpose, and to 3e sold a t  public or 
private sale. Section 5690 is in these words: "Tl-is article shnll apply 
to towns or cities which have powers under spcmcial acts or charters 
as well as to those who derive their powers from the general law. 
This article shall not be deemed or construed to repeal or abridge 
any powers, rights, or privileges heretofore or hereafter granted by 
any special acts to any town or city, but shnll be construed to grant 
additional powers where no such powers have been granted, or co- 
ijrdinate powers where such powers have already been or .hall be 
granted." 

If article 40 shall not be construed to rcpeal or abridge any 
powers, rights, or privileges granted by special acts, it becomes rna- 
terial to inquire whether such powers, rights, or privilege3 have been 
granted to the plaintiffs. 

At  the session of 1903, the General A w m b l y  passed an act to 
establish a graded school for the town of F o r e ~ t  City. Thic: act pro- 
vides tha t  Forest City shall constitute a public who01 district; tha t  
after the graded school committee shall hsve dciermined the amount 
to be levied, the board of aldermen .hall levy a 1  annual tax for the 
support and maintenance of this school; and that the moneys sppor- 
tioned to the school district shall he turned over by the treasurer of 
the county to the treasurer of th. qchool committee for the benefit 
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of the school. Section 3 provides tha t  the school committee shall 
have exclusive control of the public school interests, funds, and prop- 
erty in the gradcd school district; and section 9 that the committee 
shall have the right to control site, lands, buildings, and other prop- 
erty belonging to the trustees of the Forest City Academy or high 
school, title to which is vested in them and their successors. 

It is a fundamental rule of statutory construction that  for the 
purpose of learning and giving effect, to +,he legislative intention, a11 
statutes relating to the same subject are to be compared and so con- 
strued in reference to each other that effect may be given to all the 
provisions of each, if i t  can be done by any fair and reasonable con- 
struction. 25 R.C.L. 1061; S.  v. Melton, 44 N.C. 49; Cecil v. High 
Point, 165 N.C. 431; M f g .  Co. v. Andre~os, zb., 285. -Applying this 
principle to the act  of 1903 and to the act of 1915, we regard it 
clearly the intention of the General Assembly to confer upon the 
school committee power and authority to take charge of 
and control the funds, moneys, lands, buildings, property (645) 
and general interests of the graded school district. We arc 
convinced, also, tha t  the act of 1915 was not intended to deprive the 
committee of the rights and privileges conferred by the act of 1903. 
The statutes embraced in article 40, supra, were intended to confer 
upon the board of aldermen of any incorporated city or town, or 
other governing body in charge of its finances, power and authority, 
if not otherwise conferred, by conforming to the procedure therein 
prescribed to issue and sell bonds for the purchase of lands or build- 
ings, or for the erection of buildings for cchool purposes; and if such 
authority has been conferred on any other body, to g r m t  to the 
board of aldermen or other duly constituted authority, such coiirdi- 
nate powers a s  may be necessary to effect the contemplated purpose. 
But  evidently these statutes cannot be conetrued as depriving the 
school committee of their exclusive right to control the funds and 
other property appertaining solely to the graded school district. 

I n  the next place, the defendants contend that neither of the acts 
referred to imposes upon the school committee any specific right or 
duty, and tha t  they are not entitled to the writ of mandamus. The 
cases cited by counsel for the defendants sustain the principle that  
ordinarily the writ will be grmted tn enforce only a ministerial act 
or duty which is imposed by law; but we cannot concur with the 
counsel in his application of the principle. %hen the bonds were 
sold and the treasurer of the town received the proceeds, hc occu- 
pied the position of a passive or qimple trustee, who held the money 
for the benefit of the school committee; for with respect to the fund 
he had no judicial or discretionary duty to perform. It wap incum- 
bent upon him immediately to transfer the fund to the treasurer of 
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the school committee; and upon his refusal or failure to perform a 
duty which was ministerial, and not judicial or discretionary, the 
plaintiffs properly applied for, and his Honor yroperly granted, the 
peremptory writ of mandamus. 

It was suggested in the brief of counsel for the defendants tha t  
the pleadings raised disputed questions of fact which should have 
been submitted to a jury for determination. The pleadings raise, not 
issues of fact, but questions of fact and of law, which v7ere determin- 
able by the court; but even if otherwise, the defendants having agreed 
tha t  the cause should be heard without the intervention of a jury, 
cannot now renounce the jurisdiction of his FIu?or and invoke such 
renunciation as  a valid cause lor reversing the judgment. Due con- 
sideration of the record and of the briefs discloiies no error, and ac- 
cordingly the judgment is 

Affirmed. 

Cited: Felmet v. Comrs., 186 K.C. 252; Bd. o j  Ed. v. Comrs., 
189 N.C. 652; S. v. Baldwin, 205 X.C. 176; Rage,-s v. Davis, 212 N.C. 
36; Charlotte v. Kavanaugh, 221 K.C. 263; P o u w  Cn. v. Rozcles, 229 
N.C. 150; In re Blaloclc, 233 N C.  508; In re illi~ler, 243 N.C. 514. 

(646) 
J. I?. ALEXANDER ET AL., v. J. C. LOWR.iXCE ET AL. 

(Filed 7 December, 1921.) 

Schools-Bonds-School Comniittees-County 'Trefisurer-Injunction. 
Where i t  has been judicially determined that t h ~ ?  treasurer of an incor- 

porated city or town has unlawfully retained and refuses to pay over to 
a school district funds in his hands, received from the sale of bonds for 
school purposes, the city or town will be restrained from proceeding to 
use the funds in the construction of schoolhouses, :at the suit of the mem- 
bers of the board of school districts having the right thereto. 

APPEAL by defendant from Shaw, ,7., 15 September, 1921, from 
RUTHERFORD. 

Appeal by the defendants from a judgment restraining the de- 
fendants from erecting a school building in the town of Forest City. 
The  plaintiffs alleged tha t  the proceeds of thc bonds m7ere in the 
hands of the town treasurer; tha t  the treasurer of the graded school 
committee was entitled to the fund as the lavrful depositary; tha t  
the defendants had prepared plans and specifixtions for the erec- 
tion of the building, and were ready to proceed with its construc- 
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tion; and tha t  the defendants' attempted expenditure of the fund 
was wrongful and unlawful. The answer of lhe defendants was prac- 
tically the same as  the answer filed by then1 denying the right of 
the plaintiffs to the m a n d a m i s .  

R. R. Blanton  and R y b u r n  & I iocy  for plilinti,fls. 
Solomon Gallert for defendants. 

ADARIS, J. The disposition of this case is governed hy the de- 
cision adjudging the plaintiffs entitled to the writ of mandanzus. 
We have held tha t  the plaintiffs are entitled to t!le proceed.; arising 
from the sale of the bonds, and i t  follows as s corollary that  the 
plaintiffs are entitled to have the fund protected froin expenditure 
by the defendants. The judgment continuing the restraining order 
is therefore 

Affirmed. 

IRT'IN $ MONTGOJIERT, ,~DJCINISTRATORS C. T. -4. OF H. C. H d R R I S ,  V. 
TV. C. IIAKRIS LT 91,. 

(Piled 14  December, 1921.) 

1. Actions-Parties-Adnlinistratioll-Proceeds t o  Sell Lands-Credi- 
tors-Equity-Appeal and Error-Statutes. 

Where issue has been joined before the clerk in procerdin~c by the ad- 
~ninistrator to sell lands of deceased to paF dcbts due b~ the estate. and 
upon transferring the cause to the trial court, the iutiee has ordcred 
claimants to file original eridence of their indebtednew and then referred 
the matter, the proceedingp assnme the character of n crrrlitor's bill in 
which a creditor. whose claim has bwn disallowed, may appeal to the Su- 
preme Court, under the express prorisions of C.S. 632, as a par@ aggriered. 

2. Bills a n d  Notes-Notes-Segotiable Instruments-Delivery. 
The leqal delivery of :a note does not alone depend upon giving it to the 

payee in person. but it mar be e r i d c w d  by its delirerv to another for 
the payee shomiilg the nmlitr's intent to part ni th  control orer it, and 
that it rras for the payee's benefit in accordance mTit!l the terms of the in- 
strument. 

3. Same-Partllership-Hllsballd and  Wife. 
Where a partnership consists of the hnsband of the payee of the nate, 

and others, and there is eridence that the wife became insane before the 
note was delirered to her am1 in consequence it  n a s  delirered to the bus- 
band by the partnership, and he had assunled to endorse the check giver1 
in payment, in his wife's name, and received the mocer thereon: Held, 
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sufficient of a valid delivery; but not of payment of the note, i t  being only 
lawful that the money should be paid to the guardian of the wife, or the 
check in payment endorsed by him, in order to canc1:l it. 

4. Partnership-Retiring Partners-New Firm-Creditors. 
Where a new partnership is formed upon the retirement of some of the 

members of the old, who agree smong themselves to a m m e  the debts of 
the old without the concurrence of the creditors, t l e  agreement does not 
reliere the retiring partners from liability to creditors of the old concern. 

5. Equity-Election-Remedies. 
The doctrine of election between existing remediw arises either in the 

course of the litigation or from matter in pais, up011 contract or from the 
operation of the law, only when these remedies nre inconsistent or repug- 
nant to each other, and in such instances a choice of one will preclude a 
recovery upon the other. 

6. Same - Partnership - Retiring Par tners  - New F i r m  - Creditors - 
Waiver. 

Where a new firm has succeeded the old upon tha retirement of one or 
more of its members and under agreement between themselves, but not 
concurred in by the creditors, the new concern has assumed liability for 
the debts of the old, the liability of the retiring partners continues, and 
when a creditor files his proof of claim in bankruptcy proceedings of the 
new concern, i t  does not alone amount to an elccfion of remedies, or R 
waiver of right to proceed in the State court. against the retiring partner, 
for whaterer sum that remains due on the old firni's note, each of these 
remedies being consistent with the other. 

7. Limitation of Actions-Statutes-Writing-New Promis-Continuing 
Liability. 

A new note embracing a n  old indebtedness of t h ~  maker is a sufficient 
writing signed by the parties to be charged to brin; the old indebtedness 
within the operation of C.S. 416, and repel the bar of the ststute of lim- 
itations. 

8. Sam+Administration-Insane Persons-Gnardian a n d  Ward. 
C.S. 412, prescribing a time limit within which actions may be rom- 

menced against administrators or executors of the gecedent's estate, com- 
mences to run against an insane clainiant only from Lhe time of the 
qualification of his guardian. C.S. 407. 

APPEAL by Robert Harris, Jr., guardian of Mrs. Nettie 
(648) Harris, from Webb. J., a t  the February Term, 1921, of 

ROCKINGHAM. 
Civil action, heard on exceptions to the report of a referee. 
H. C. Harris died 11 April, 1911, leaving a last will and testa- 

ment, which is as follows: 
"Being in my wright mind I make this my last will having de- 

stroyed all others. I will my dear wife Lou F. H m i e  my H o n e  and 
all Furniture and table ware R. all the House hold things I will her 
my carriage and Black horses & carriage Harness I will her my new 
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top  buggy & harness I will my daughter m y  I'Iomc just as i t  is a t  my 
Dear  Wife's death just a s  I gave it to my wife I will Eva my Clark 
plantation just as i t  is I will my son W. C. Harris my Wells planta- 
tion just as ~t is I will my son TV. C. Harris my entire interest in 
Our Factory I mean with my Bm. Robt. Harris I wil! t,l~at my son 
take good care of his mother during her life time and support her 
out of the factory I will TV. C. Harris one pare of the best mules I 
have & wagon and harness I will Eva one pare of the next best pare 
and wagon 8; harness I will that IV. C. Harris sell all other person- 
ally Property a t  Private sail & divide equally with his mother and 
E v a  that  I may have I will all money that I may have on hand 
equal between W. C. Harris $ Eva Harris. 

"I mean for W. C. Harris to hare  my entire interest in my one 
half of the factory I will my granddaughter Lou Harris my Crafton 
lot this 8th day of March, 1899. H. C. HARRIS. 

"P. S. I will that  if Eva should die without heirs all I have 
willed to her I will i t  to the heirs of W. C. Harris. H. C. HARRIS." 

"Probated 20 June, 1911, by the oath and examination of Scott 
Fillman, Robt. Harris, B. L. Hurdle, W. C. Harris." 

For many years prior to his death W. C. Harris and his brother 
Robert Harris had conducted the businew of manufacturing and 
selling tobacco in the city of Reidsville under the firm name 
and style of Robert Harris & Rrother. In  1904, sfter thi* (649) 
partnership had been formed, Mrs. Nettie Harris, wife of 
H. C. Harris, loaned it an amount of money, which was credited to 
her on the books of the firm. This amount was increased from time 
to time until i t  reached $8,400, and on 9 Jmuary .  1909. Robert Harris 
& Brother executed to Mrs. Nettie Harrie a promissory note, which 
was as follows: "$8,400. One day after date we promisc to pay to 
Mrs. Nettie R .  Harris eighty-four hundred dollars. Value received, 
with interest a t  6 per cent per annum from date. 9 .January, 1909. 
(Signed) Robert Harris cP: Bro." This note, which wm executed m 
the lifetime of H .  C. Harris, went into the po~session of Robert Har-  
ris, Sr., husband of the payee. On 2 October, 1908, Mrs. Nettie Har- 
ris was adjudged insane and committed to the western hocpital a t  
Morganton, where she has since remained without, lucid intervals. 
The note, it seems, remained among the pnpws of her husband until 
29 March, 1913, when Robert Harris & Brother (a t  tha t  time com- 
posed of Robert Harris, Sr., and M7. C. Harrjs, son of H. C. Harris) 
drew two checks on the Bank of America aggregating $10.7.56 (the 
amount of the principal and interest of the note of $8,400)) payable 
to the order of Mrs. Nettie Harris. Thcse check3 Tverc delivered to 
Robert Harris and by him endowed in the name of Mrs. Nettie 
Harris and delivered to ,J. H. Walker & Company. The checks were 
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endorsed by Walker & Company, and paid by the Rank of America. 
After the death of H. C. Harris, the firm composed of Robert Harris 
and W. C. Harris conducted the business of the partnership until 9 
June, 1913, when the firm and the individual nleinbtrs were duly 
adjudged bankrupt by the district court of the United States for 
the Western District of Korth Carolina. The claim of Mrs. Nettie 
Harris was proved by her guardian in the bankruptcy court against 
the new firm of Robert Harris St Brother, and vredited with a divi- 
dend duly paid from the bankrupt estate. 

At  the  time of his death (11 .4pril, 1911), TI. C. Harris was seized 
and possessed of several tracts of land. .4lthoi1g;h the will of H. C. 
Harris was probated 20 June, 1911, no one qua ified as +is personal 
representative until 30 June, 1913, when lettcrs of administration 
with the will annexed were granted to Eugene Irvin and R. S. Rlont- 
gomery. On 28 August, 1915, the  adn~inistrators instituted a procecd- 
ing against the devisees and beneficiaries to sell the testator's land 
for assets. The defendants, answering and pleading various defenses, 
particularly denied the alleged debt*, pleaded the statute of limita- 
tions, and alleged tha t  the claimants, or some of them, had released 
the old firm by accepting the new firm of Robwt Harris St Brother 
as their debtor. By  an  order of the court all claimsnts were di- 

rected to file with the administrators I he original evidence 
(650) of their claims for inspection by the defendants. When the 

case was called the court ordered that  ~ 1 1  matters in contro- 
versy be referred to Lindsay Patterson, Esq., with directions to re- 
port upon his findings of fact and conclusinn~ of law. On 28 July, 
1914, Robert Harris, Jr., as guardian of Ah.. Nettie Harris, brought 
suit on her claim in the Superior Court of RocE.ing11am County, but 
the claim was not reduced to judgment. Ti, n a s  p rese~ tcd  to the 
referee, who, in disallowing it ,  made the follow~ng report: 

"That exhibit 71 is a note executed by Kobwt Harris R. Brother 
to  Mrs. Nettie R.  Harris for $8.400, of date 9 January. 1909. Tha t  
no payments were ever made on this note ur ti1 29 March, 1913, 
when the same was paid off. Tha t  the same was preqentd to the 
administrators of H .  C. Harris, but was not admitted by them, and 
tha t  prior to said presentnwnt the note had hem paid. T h a t  on 28 
July,  1914, Robert Harris, J r . ,  guardian of Nett e R .  Harris, brought 
suit on said note in the Superior Court of Rockingham County 
against the administrators of H. C. H a r r i ~ .  I therefore find that  the 
note was paid prior to said presentment and suit, and if not paid, 
but in existence, i t  was a t  the time of the suit barred by the statute 
of limitations. Therefore, I find that Robert Harris, ,Jr. guardian of 
Nettie R.  Harris, is entitled to recover nothin(; froin the estate of 
H .  C. Harris. I further find that  a t  t,he tima of the last transaction, 



N.C.] FALL T E R M ,  1921. 695 

Nettie R. Harris was insane, and was confined in the State Hospital 
a t  llorganton." 

His Honor overruled a11 exceptions and confiriiled the referee's 
report. The claimant, Robert Harris, Jr., excepted and appealed. 

H .  R. Scott and King,  Snpp & King for p1aintz.f. 
Thomas C .  Hoyle for appellant, Robert Harris. Jr. 
J .  I .  Scales, J .  M. Sharp, H .  W .  Cobb, Jr., a?:d Fenfress & Jerome 

for defendants. 

ADA~IS,  J. The administrators with the will annexed of H .  C. 
Harris filed a petition before the clerk for an order to sell land to 
make asbets. The devisees and beneficiaries under the will, who were 
parties defendant, filed several answers, and the cause was there- 
upon transferred to the civil-issue docket for trial in the Superior 
Court. The court directed all claimants to file with the administra- 
tors the original evidence of their claims for the purpose of inspec- 
tion by the clefendants. Thereafter, his Honor rcferrtd al! matters 
in controverby, with instruction to the referee to embody his finding 
of facts and conclusions of law in a report to be niatie a t  an ensuing 
term, and authorized those holding claims to make proof thereof he- 
fore the referee. To  the disallowance by the refwee of the 
appellant's claim, exception was taken, and duly renewed (651) 
before the judge upon confirmation of the referee's report. 

When the case was called for argument in this Court, the defend- 
ants moved to dismiss the appeal on the ground that  the appellant, 
Robert Harris, Jr., is not a party to the s u ~ t .  They rely upon Dickey  
v. Dzckey,  118 K.C. 956, and Stmldcrnd v. Strickland, 129 N.C. 84. 
These cahes are authority for thc position that in a proceeding to 
sell land for assets the creditors of a decedent may not be made par- 
ties plaintiff l ~ i t h  the personal reprecentative. There ii: no order in 
the record which makes clai~nants against the decedent's estvte co- 
plaintiffs with the administrators. The order permitting them t~ 
prove their claims before the referee necessarily implied the right to 
introduce evidence pertinent to the issue joined as to all claims pot 
admitted. On the hearing the creditors became actors, and their 
claims were subject to contest by the administrators and by the 
beneficiaries under the will. The proceeding, therefore, was analogous 
to a creditors' bill brought to prevent undue preference and to mar- 
shal the assets of the estate. I t  ntcessarily follows that the creditor, 
upon rejection of his claim by the referee, became for the purpose 
of the suit such party aggrieved as is given the right of appeal by 
the express terms of the statute. C.S. 632. 
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The defendants contend that the note in que~tjon had never been 
delivered by the makers to the payet., Mrs. Nettie Harris. On 2 Oc- 
tober, 1908, Mrs. Harris was adjudged insane, and on 9 January, 
1909, the note, which was executed by the old f i l m  of Robert Harris 
& Brother, passed into the possession of Robert Harris, the pavce's 
husband. Robert Harris, Jr., testified that he h,%d no reason to be- 
lieve that  hfrs. Harris had ever Eeen the note. On 29 illarch. 1913, 
the new firm of Robert Harris & Brother paid the note by checks 
which were endorsed by Robert Harris in the name of the payee. 
The situation, then, was this: the old firm executed the note to  Mrs. 
Harris and delivered i t  to her husband; afterwards the new firm paid 
the note by checks, which were endorsed by her husband in the name 
of the payee. Did these transactions constitute a delivery of the note 
to Mrs. Harris? Delivery means tranefer of posswion, actual or 
constructive, from one person to another. C.9. 2976. In Purviance v. 
Jones, 16 Am. St. Rep. 320, i t  is said: "While i t  is not indiupensable 
that  there should have becn an actual manual transfer of the instru- 
ment from the maker to the payee, yet, to constitnte a delivery, it 
must appear that the maker in some may evirced an intention to  
make it  an enforceable obligation against himself, according to its 
terms, by surrendering control over it ,  and intmtionally placing i t  
under the power of the payee, or of some third person for his use. 
The acts which consummate the delivery of a promissory note are 

not essentially different from those required to complete the 
(652) execution of a deed. Act and intention are the two elements 

essential to the delivery of a deed, which is ordinarily ef- 
fected by the simple manual transfer of possession from the grantor 
to the grantee, with the intention of passing the title and relinquish- 
ing all power and control over the instrument tself. The final test 
is, Did the maker do such acts in reference to  the deed or other in- 
strument as evince an unmistakable intention t o  give i t  effect and 
operation, according to its terms, and to relinquish all power and 
control over i t  in favor of the grantee or obligee? Weber v. Christen, 
121 Ill. 91; 2 Am. St. Rep. 68; Stone v. French, 37 Knn. 145; 1 Am. 
St. Rep. 237." Section 2997 of Consolidated Statutes provides that  
where the instrument is no longer in po.session of a party whose sig- 
nature appears thereon, a valid and intentional deliverv bv him is 
presumed until the contrary is proved. It is true that  Robert Harris 
was a member of each of the two partnerships, and that the note 
was signed by him in the name of the old firm, but his acceptance 
and subsequent endorsement of the chmks in his wife's nsme and 
his collection of the money thereon indicate that the old firm by 
delivering the note to him intended to make it  an enforceable obli- 
gation for the benefit of Mrs. Harris. Indeed, the question of non- 



N.C.] FALL TERM, 1921. 697 

delivery seems not to have been raised a t  the hearing, for the referee 
held tha t  the note had been paid. 

In  the next place, the defendants insist tha t  tne new firm ac- 
quired the assets and assumed the liabilities of the old firm with the 
knowledge and acquiescence of the claimant, evidenced by his fil- 
ing proof of the note before the trustee of the new firm after the ad- 
judication in bankruptcy, and tha t  the c la~mant  thereby exercised 
such right of election as re leasd  the estate of the retired partner 
from all liability. Conceding tha t  the two partnerships were dis- 
tinct entities, and that  the new firm assumed the liabilities of the 
old, i t  becomes material to inquire into the relation tha t  ~ x i ~ t e d  be- 
tween the partnerships inter se, as well as between them and the 
creditors of the old firm. 

It has been held tha t  the rule is probably without exception that  
a n  agreement on dissolution of a partnership hy which one or more 
of the partners take the interest of their copartners, agreeing to pay 
all partnership liabilities, does not relieve the retiring partners from 
liability to firm creditors. Smith V .  Shelden. 25 4 m .  Rep. 529; Skin- 
ner v. Hit t ,  32 Mo. App. 402. Likewise, i t  has been held in most 
jurisdictions tha t  where a firm is dissolved and one of the partners 
takes the assets and assumes the liabilities, as between themselves 
with respect to existing debts, the members of the new firm become 
the principal debtors, and the retiring partner a surety But  the de- 
cisions are by no means unanimous as to the relation existing be- 
tween the two partnerships and the creditors of the old firm. The 
weight of authority in England, sustained by authorities 
in America which command great respect, is to the effect (653) 
tha t  the relation of principal and surety as between the 
partnerships must be observed by those who have noticc of the agree- 
ment and thereafter deal with the new firm. Other authorities hold 
tha t  the creditors of the old firm are not affected unless they conserit 
to the change, and that  in the sbsence of such conwnt all the mem- 
bers of the old firm remain principals and joint debtors. Dean v. 
Collins, 9 L.R.A. (U.S.) 4, and notes. TVe do not understand the dr- 
fendants' counsel as contending that the claimant cannot maintain 
his suit on the ground that his ward was not in privity with the new 
firm. Withers v. Poe, 167 K.C. 372. Rut they argue that if the new 
firm was principal and the old firm surety, the claimant releaqed the 
old firm bv electing to proceed in bankruptcy again3t the later part- 
nership. If i t  be conced~d tha t  between the two firins there existed 
the relation of principal and surety, and that the claimant had 
knowledge of such relation, did filing proof of his claim with the 
trustee in bankruptcy constitute such an election as precluded him 
from prosecuting his claim before the referee? The doctrine of elec- 
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tion is founded on the principle that where by law or by contract 
there is a choice of two remedies which proceed upon opposite and 
irreconcilable claims of right, the one taken must exclude and bar 
the prosecution of the other. A party cannot, either in the course of 
litigation or in dealing in pais, occupy inconsistcmt positions. I n  the 
language of the Scotch law, ''A man shall not be allorved to appro- 
bate and reprobate." 9 R.C.L. 957; Crosamav v. Unzversal Rubber 
Co., 13 L.R.A. 91, and note. But  the doctrine of election applies 
only where two or more existing remedies are alternative and in- 
consistent. If the remedies are not inconsistent, there is no ground 
for election. Illustrations of this doctrine, in its application to con- 
sistent and to inconsistent remedies, appear in numerous decisions 
of this Court. Roumaville v. Ins. Co.. 138 N.C. 195; Parker v. Ins. 
Co., 143 N.C. 339; Huggins v Tt'at~rs, 154 N.C. 444; Fields v. Rrozon, 
160 N.C. 295; Machine Co. v. Owi~zg~,  140 N.C. 503. 

Both the old firm and the new became liable to the claimant's 
ward - the former by virtue of the note, and thtl latter hy assuming 
the debts of the old firm T700rhees v. Portel., 134 N.C. 594; Withers 
v. Poe, 167 N.C. 373. The liability of each firm arose out of contract. 
The mere proof of claim in bankruptry did not necessarilv waive the 
claimant's right to enforce his contractual demard by any other ap- 
propriate legal remedy. In  McFadgen v. Council, 88 X.C. 220, this 
Court held tha t  where a discharge in banltruptcv had been refused, 
or the proceedings determined without a discharge, a creditor who 
had proved his claim in bankruptcy did not t l~ereby w a k e  his right 

of action against the bankrupt in the State court. This de- 
(654) cision was based on the act of 1874; b ~ t  Collier. discussing 

the question, says: 
"The effect of proof of a debt on a right of action was much cle- 

bated under the former law, which in terine provided that he who 
proved his debt in bankruptcy waived his right to enforce it by 
any other legal remedy. But  the better opinion w s  tha t  the waiver 
endured only until a discharge was granted or refused. The amend- 
atory act of 1874 made this view also the writttn lam-. That  the same 
is the law today, with the exception that a w i t  may probablv be be- 
gun and, unless stayed, prosecuted to judgment, 1s ~indouhtedly true. 
So, also, is the old-time rule that thc r ~ m e d v  thus suspended comes 
into being the moment the discharge ie granted or denied. But  the 
State court does not lose jurisdiction. The stay is directed to the 
suitor, not the court, and the latter map go on j f  thc cause i~ m o ~ e d  
by the person enjoined, and a judgment resulting: will he valid. The 
remedy of a party thus aggrieved is in contempt proceedings. I t  is 
important, however, to note tha t  if a stay is not granted and the suit 
proceeds and judgment is entered after the dischzrge, the latter can- 
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not be set up as a release to the judgment. A stay of a suit pending 
in the State courts effectfed by an injunction issued by a court in 
bankruptcy is not a dismissal of the suit. It does not defeat the 
cause of action pending in the St,ate court; it merely suspends the 
proceedings as long as the injunction is in force." 

If, notwithstanding proof of claim, a creditor, in the absence of 
a stay of proceedings, may prosecute his suit to judgment against 
the bankrupt, a fortiori inay such creditor maintain his action against 
the original debtor, who becaine surety on a contract which was 
made without the creditor's consent. Certainly the clain~ant 's  rcni- 
edies, even if alternative, were not so inconsistent as to estop him 
from prosecuting the present demand by the mere filing of his proof 
of claiin against, the bankrupt's cstate. M'e t,herefore hold that  the 
doctrine of election inay not be invoked in bar of the p r ~ s e n t  action. 
We have examined the authorities relied on by the defendants, an3  
have concluded that  they are not controlling upon the record in this 
case. 

The referee held that  the note had been paid, or, if not paid, that  
i t  was barred by the statute of  limitation^. 

,\ITS. Harris made her first loan of money to Robert Harris & 
Brother in 1904, and thereafter made other loans from time to time. 
These different loans were included in the note of $8,400, dated 9 
January, 1909. I t  is not necessary to decide whether the execution 
of the note should be considered as a conditional payment, or as 
collateral security, or as a mere acknomledgrnent of tha amount due. 
Bank v. Hnllingszcorth, 335 N.C. 571. The statute of limitations may 
be determined by reference to C.S. 416: "No acknowledgment or 
promise is evidence of a new or continuing cont'ract,, from 
which the statutes of liinitations run, unless i t  is contained (655) 
in some writing signed by the party to he charged thereby; 
but this section does not alter the effect of any pavment of principal 
or interest.!' 

The notc. when executed, becaine evidence of a contract, new or 
continuing, from which the statute of limitations, except for the 
\yard's disnbility, would have begun to run. Phillips v. G'iles, 175 
N.C. 412; Shoe Store Co. zl. TVisemnn, 174 S .C .  716. Mrs. Harris 
was adjudged insane on 2 October, 1908. C.8. 407, provides tha t  if a 
person entitled to commence an action bc insane a t  the time the cause 
of action accrues, he may bring his action within the time limited, 
after the disability is removed. Thc note was cxecutvd on 9 Januzry, 
1909. The personal represcntativcs of H. C. Harris wcre appointed 
13 July. 1913, and the guardian of 1Irs.  Harrie on 15 July,  1913. If 
i t  he granted that  the statute of !imit:ttion,~ commmced running 
against 1Irs.  Harris at  the time her guardian qualified, the action 
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would not be barred until the expiration of three years from that  
date. The guardian was not required to bring ~ u i t  within one year 
after the administrators of H .  C. Harris qualified; C.S. 412, enables 
a party to bring suit after the time limited has expired and within 
one year after the issuing of letters testamentary or of administra- 
tion on the estate of the party against whom the cause of action ac- 
crued. Suit was instituted by the guardian within three years after 
his qualification, and i t  is therefore not barred by the statute of 
limitations. 

It is equally clear that  the note has not been paid. We have said 
that  when i t  went into the hands of the payee's husband, thc makers 
intended that  i t  should be a contract enforceable for the benefit of 
Mrs. Harris, and that  the transaction, as to the makers, conetituted 
a delivery. But the delivery of the note to the husband of the insane 
payee did not signify that  he was empowered to collect it. The right 
of collection was vested exclusively in the guamdian. The endorse- 
ment of the checks and the collection of the moncby by Robert Harris 
were without authority of law, and therefore did not exonerate the 
old firm from liability on the note. The claimant is entitled to re- 
cover whatever amount may be found to be due on the note sued 
on after deducting all proper credits. 

On the appeal of Robert Harris, Jr., as guar~dian of Mrs. Nettie 
Harris, the judgment is 

Reversed. 

WALKER, J., did not sit. 

Cited: Humphrey v. Stephens, 191 N.C. 103; Reel v. Boyd, 
198 N.C. 215; Lykes v. Grove, 201 N.C. 256; Ssaith v. Gordon, 204 
N.C. 698; Walker v. Packing Co., 220 N.C. 160; Adams v. Ins. Co., 
223 N.C. 502; Canestrino v. Po,ujell, 231 X.C. 196; Jenkhs  v. 
Trantham, 244 N.C. 426; Carrow V .  Wesfon, 246 K.C. 737; Hodge 
v. Perry, 255 N.C. 699. 
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IRVIN ti MONTGOMERY, ADMINISTRATOI~S C. T. A. OF H, C. HARRIS, V. 
WILLIAM C. I-IARRIS ET AL. 

(Filed 34 December, 1921.) 

1. Limitation of Actions-Partnershi~~Dissolt~tion-New Partnership- 
Continuing Obligations-Deceased Partner. 

Where a new partnership is formed after the death of a partner under 
a partnership arrangement between the survivors and the devisee of the 
deceased, assuming to pay the debts and obligations of the old concern, a 
payment made by the surviving partner on a debt of the old concern will 
not hare the effect of repelling the bar of the statute of limitations which 
would otherwise run against the partnership assets and the separate 
property of the deceased member of the firm, for upon the dissolution of 
the partnership by death, this authority ordinarily ceases in the sur-iiv- 
ing partner, and becomes vested in the gersonal representative of the dc- 
ceased one. C.S. 417. 

2. Same-.4dministration-Eseci1tors: a n d  L4dministrators. 
Where a member of the firm has died and the surviving partners take 

in his devise and form a new concern assuming the debts of the old, claims 
against the deceased as a member of the old roncern which have been 
barred by the statute of limitations since the decedent's death, are  sus- 
pended by the express provision of the statute uotil an additional period 
of one year from the qualification of his administrator if within the period 
of ten years from the decedent's death. and until the expiration of tbis 
further time of one year, the bar of the statute will be repelled. C.S. 412. 

APPEAL by defendants from a jldginent of n7ebb, J., confirming 
the referee's report, a t  February Term, 1921, of ROCKINCHAM. 

Civil action, heard on exceptions to the report of 3 referee. 
The plaintiff filed a petition before the clerk to sel! land for as- 

sets. The defendants filed several answers, and Webb, J . ,  referred the 
cause to Lindsay Patterson, Esq., to take and state an account and 
report his finding of facts and conclusions of law. The referee dis- 
allowed the claims of George E. Barber, executor of Mrs. Marion 
F .  Redd (Exhibits 31, 32, 33) )  the claim of W. -4. Kernodle (Exhibit 
37) ,  and that  of Reidsrille Fertilizer Company (Exhibit 69),  and 
allowed the claims of the following persons: A. B. Troxler (Ex. 3 ) )  
A. J .  Whittenlore (Ex. 4 ) ,  D. IfT. Williams (Ex. 5 ) ,  R. P .  Thacker 
(Ex. 6 ) )  A. R. Troxler (Ex. 71, A. J .  Whitternore (Ex. 8 ) ,  Nannie 
B. itlotley (Ex. 9 ) ,  James W. Walker (Ex. 101, J. H. Duncan (Ex. 
11), J. P. Natkins  (Ex. 12),  J. D. l l a tk ins  (Ex. 131, S F. Holderby 
(Ex. 14) ,  Robert Harris, J r .  (Ex. 72).  George D. Williams (Ex. 73), 
Carrie Ervin (Ex. 74)) C. J. Williams (Ex. 751, Robert Brown (Ex. 
78) ,  11. G. Watlington (Ex. 79), 1.'. H. Williamson, trustee (Ex. 80),  
C. H .  Overman (Ex. 81). The referee found tha t  all t he  foregoing 
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claims which he allowcd were presented to and admitted by 
(657) the administrators of H.  C. Harris. As to these claims the 

defendants do not insist on the bar of the statute of lim- 
itations, but contend that all the remaining claims which were al- 
lowed by the referee were barred by the statute. 

The defendants further contend that all creditors whose claiir~s 
have been allowed are precluded from collect in^^ wch claims from 
the estate of H.  C. Harris for the reason that t h s e  creditors elected 
to file their claims against the successors of the old firm of Robert 
Harris 6: Brother. Reference is made to the statement of facts in the 
case of Robert Harris, guardian. 

H .  R. Scott and King, Sapp A King for plaintiffs. 
J .  I .  Scales, J .  111. Sharp, H .  W .  Cobb, Jr., anc' Fentress & Jerome 

for defendants. 
Thomas C. Hoyle for Cora W .  Best, A. E.  Chtrndler, R. H .  Scales, 

E. iM. Redd,  and Anna J .  Redd. 
Manly ,  Hendren & Womble  for Robert Brown, JM. C.  Watling- 

ton, P. H .  Williamson, trustee, and C'. H .  Ovewian.  

ADAMS, J .  Not only have the defendants pleaded the statute 
of limitations in bar of all claims allowed by the referee, except such 
as were presented to and admitted by the personal representatives 
of H.  C. Harris, but they have invoked against the validity of all 
claims the doctrine of the claimants' election hetween inconsistent 
remedies. The latter proposition has been discussed in the appeal of 
Robert Harris, Jr., as guardian of hlrs. Nettie Ilarris, and what is 
there said resolves the question against the contention of the defend- 
ants. There remains for discussion the defendants' plea of the statute 
of limitations. 

It is essential to a proper consideration of this plea that  certain 
dates be kept in mind. H .  C. Harris died on 11 April, 1911; his per- 
sonal representatives qualified on 30 ,June, 1913, and on 3 July gave 
due notice to creditors to present their claims or or before 10 July, 
1914. By virtue of the last will of H. C. Harrif.  and the subsequent 
agreement between his devisee, IT'. C. Harris and the surviving part- 
ner, the new firm, continuing business, retained the old firm name of 
Robert Harris & Brother. The new firm and the individual partners 
were adjudged bankrupt on 9 June, 1913; the Reidsville Fertilizer 
Company on 30 June, 1913; and J .  H. TTTalker & Company on 30 
June, 1912. On many, if not all, the rlaims under consideration pay- 
ments were made both before and after the death of H .  C. Harris. 
On the claims as to which the statute of  limitation^ wss pleaded, 
the referee held that  the statute ran against, the creditors from the 
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date of the last payment, which in practically all instances mas made 
after the death of H.  C. Harris by the surviving partner, 
or by the other members of the new firm, and that ,  as suit (658) 
had been instituted within the statuiory period next suc- 
ceeding the last payment, the claims were not barred. This proceed- 
ing was commenced on 28 August. 1915, and answers were filed by 
the several defendants in September, October, and December, 1915, 
and in January, 1916. The order of reference mas made a t  the Feb- 
ruary Term, 1916, and creditors filed their rlaims before the referee. 
The referee found as a fact from the evidence and from the admis- 
sions of the defendants' counsel tha t  s l~i ts  were brought by the sev- 
eral creditors of the old firm of Robert Harris & Brother against 
the administrators of H .  C. Harris in the Superior Court of Rock- 
ingham County. The time a t  which these respective actions were in- 
stituted will be referred to hereafter as occasion may require. 

Counsel for the  defendants admit tha t  their contention as to the 
application of the statute of limitations depends upon the proper 
answer to two questions: (1) Could Robert Harris, surviving part- 
ner of the old firm of Robert Harris 15 Brother, by making pay- 
ments after the death of his former copartner, renew or keep alive 
the firm notes and thereby prevent the administrators or the heirs 
of the deceased partner from interposing the bar of the statute? (2)  
Was the statute of limitations suspended from the  death of H. C 
Harris until the appointment of his administrators? 

Now, as to the first question. It is true that  after the death of 
H.  C. Harris his devisee was accepted as a member of the new firm; 
but the organization of the new firm did not deprive creditors of the 
old firm of their right to require that  the surviving partner pay the 

a ions. firm debt.s and perform the firm oblig t' 
Here, however, the creditors have undertaken to subject to the 

payment of their claims the individual estate of the decwtsed part- 
ner. Wliat, then, was the legal effect of payments niade hp the sur- 
viving partner after the death of his copartner'? Upon The dissolution 
of a firm by the death of a partner, the estatc of the deceased part- 
ner and his share in the firm assets are absolved from any new con- 
tract or subsequent transactions of the surviving partner, which are 
not necessary to the joint business. J far t le t t  v. Jackman.  55 Mass. 
287. In  C o p e l a ~ d  v. Colltns, 122 N.C. 624, it was held that a pay- 
ment renews the obligation, and in B a n k  21. H ~ l l i n g s ~ o r t h .  135 N.C. 
569, Justice Connor said: "It seems to be equally well settled that  
a surviving partner has no power, after dicsolution, to renew or en- 
dorse a note in the name of thc firm. The dissolution o ~ e r a t e s  as a 
revocation of all authority for making new contracts. I t  does not 
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revoke the authority to arrange, liquidate, settle, and pay those be- 
fore created. The implied power of the expartner does not extend to 

giving a note or to drawing a bill in the firm's name, nor 
(659) could he bind the firm by a check in its name. Renewals 

of outstanding bills or notes of the firm stand on the same 
footing; and as the expartner could not draw 8, bill or note for a 
firm debt, neither could he renew a bill or note of the finn given for 
their debt." Daniel Neg. Inst., sec. 370. "Where a note is issued by a 
partner after dissolution, i t  will not bind the cther partners, even 
though given for a debt due by the firin." Ib.,  371. "Where the dis- 
solution is by the death of one of the partners, the surviving partner 
may endorse a note payable to the firm in his own name." Bristol v. 
Sprague, 8 Wend. 423; Whitman v. Leonard, 20 Mass. 177; Charlcs 
v. Remick, 156 Ill. 327; Woodson v. Wood, 84 Va. 478; Lusk v. Smith, 
8 Barb. 570; Myatt  v. Bell, 41 Ala. 222. 

"In Abell v. Sutton, 3 East. 110, Lord Kenyon said, in regard to 
the liability of a partner for an endorsement made after the dissolu- 
tion of the firm: 'To contend that  this liability ;o be bound by the 
acts of his partner extends to times subsequent to  the dissolution is, 
to my mind, a most monstrous proposition. A man in tha t  case could 
never know when he is to be a t  peace and retired from all the con- 
cerns of a partnership.' " 22 A & E 214. "A note given by one part- 
ner, after d~ssolution of the partnership, does not bind the other 
partner, although given in the partnership name and in considera- 
tion or settlement of a subsisting partnership hb i l i ty .  Haddock v. 
Crocheron, 32 Tex. 277; 5 Am. Rep. 244; White v. Tudor, 24 Tex. 
639; 76 Am. Dec. 126; Fellows v. Wgrnnn, 33 N H .  351." 

"As a general rule, after the dissolution of a partnership the sur- 
viving partner has no right to enter into or make any contract which 
shall be binding on the firm or affect its assets or prejudice those en- 
titled to a share of its property after the debts are paid. I n  the sh -  
sence of some special grant of powers to the surviving partners, the 
only exception involves such contracts as are appropriate and nec- 
essary in settling the affairs of the partnership." 20 R.C.1,. 998. 

The words of the statute are still more comp~ehensive: "No act, 
admission, or acknowledgment by a partner after the dissolution of 
the copartnership, or by any of the makers of a promissory note or 
bond after the statute of limitations has barred the same, is evidence 
to repel the statute, except against the partner or maker of the prom- 
issory note or bond doing the act or making the admission or ac- 
knowledgment." C.S. 417. Here is a direct and explicit provision that  
neither the act, nor the admission, nor the acknowledgment of one 
partner occurring after the dissolution shall be evidence against the 
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other to repel the bar of the statute. Therefore, pavments made on 
these notes by the surviving partner, after the copartnership was dis- 
solved by the death of H. C. Harris, cannot operate to keep alive or 
renew against the estate of the deceased partner claims 
which, except for such payments, would be barred by the (660) 
statute of l in~i ta t~ons.  Wood v. Barber, 90 N.C. 79. The caws 
of McIntire v. Olzver, 9 N.C. 209; Willis v. Nzll, 19 N.C. 231, and 
Walton r. Robinson, 27 K.C. 342, mere decided prior to the ennct- 
ment of C.S. 417. 

As to the second of these two questions, the decisions apparently 
are not uniform. In  Copelnnd v. Collins, 122 N.C. 621, i t  is said that 
"it would be difficult to reconcile our opinions upon this subject." 
The apparent lack of uniformity may be attributed in part  a t  least 
to the difference in the phraseology of certain of the s t a t u t ~ s  which 
were under consideration; but the question ,presented by the defend- 
ants' exceptions seems definitely to have been settled. 

C.S. 412, is as follows: "If a person entitled to bring an action 
dies before the expiration of the time limited for the commencement 
thereof, and the cause of action survives, an  action may be com- 
menced by his representatives after the expiration of tha t  time, and 
within one year from his death. If a person against whom an action 
may be brought dies before the expiration of the time limited for the 
commencen~ent thereof, and the cause of action survives, an action 
may be commenced against his personal representative after the ex- 
piration of that  time, and within one year after the issuing of letters 
testamentary or of administration, provided the letters are isrued 
within ten years of the death of such person. If the claim upon 
which the cause of action is based is filed with the personal repre- 
sentative within the time above specified, and admitted bv him. it 
i t  not necessary to bring an action upon quch claim to prevent the 
bar, but no action shall be brought against the personal representa- 
tive upon such claim aftcr his final settlement." 

I n  TPinslou. v. Benton, 130 N.C. 58, the present Chief Justice, in 
construing this statute, said: "The Code, sec. 164, is explicit that 
where the 'person entitled to bring nn action die hefore the expirx- 
tion of the time limited for the commencement thereof, and the 
cause of action survive, an action may be commenced by his rep- 
resentatives after the expiration of that time and within one ?/ear 
from his death.' This is because the law does not encouraqe remiss- 
ness on the part  of the creditor. Coppersmith v. Tl'ilson, 107 N.C. 31. 

"But the same section 164 prescribes a different rule when the 
debtor dies: 'If a person against whom an action may be brought 
die before the expiration of the time limited for the commencement 
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thereof, and the cause of action survive, an a c t i o ~  may he cotnmenced 
against his personal representative after t h e  expiration o f  thnf  time, 
and within one year after the zssuing of k t t e r s  testamentary or of 
admznistration.' Dunlap v. Hendley, 92 N.C. 115; Coppersmith u. 
Wzlson, supra; Benson u. Bennett, 112 N.C. ,50!5. 

"The general rule remains as fornlerlv, that when the 
(661) statute of limitations has once begun ;o run, nothing stops 

it, but The Code does not stop when the cause of action is 
one which must be brought by or against a personal representative. 
And for evident reasons i t  makes this distinction, tha t  where the 
action must be brought b y  a personal representative, the limita- 
tion (if i t  would otherwise expire) is extended one year from the 
death of the creditor, but if the action must be ngainqt the personal 
representative, the limitation (if it would oth1:rwi.e expire) is ex- 
tended one year from the issuing letters testanbcmta7y or o f  ndmivis- 
tration." 

I n  Geitner v. Jones, 176 N.C. 544, the noie in s ~ ~ i t ,  which the 
record shows was not under seal, fell due 18 June, 1912; the debtor 
died 1 August, 1913; his personal representative was appointed 4 
August, 1917. It was held that  since the debtor had died before the 
expiration of the time limited for the commenwment of the action, 
the plaintiffs were entitled to institute the ac;ion within one year 
after the issuing of letters testamentary or of aclmin~stration, because 
the letters had been issued within ten years a'ter the death of the 
debtor. C.S. 412. 

If H.  C. Harris died before the expiration o!' the time limited for 
the commencement of suit against him on the claims in controversy, 
and suit was brought within the statutory period, or i f  the claims 
were not barred a t  his death and w i t  was brought after the time 
limited and within one year after letters of administration were is- 
sued, the statute of limitations in either event mould not be available 
to the defendants. 

We have made a careful examination of each of the contested 
claims, and applying the principles herein stated we hold the follow- 
ing claims are barred by the statute of 1imit:~tions and should be 
disallowed: Exhibits 26, S. E .  King; 25, Pattic1 E .  King; 39, D. F. 
Kernodle; 43, J. P .  Somers; 45, Francis TVomack; 47, R. H. Scales, 
and 52, marked, also, 63, T .  E. Ralsley. 

The remaining claims are not harred, and must be alIowred. As 
to the claims which were disallowed by the court lexhibitq 31, 32, 
33, 37, 69) there was no appeal. 
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The appellants' fourth assignment of error cannot be sustained. 
The judgment, as herein modified, is affirmed. 
Modified and affirmed. 

WALKER, J., did not sit. 

HATTIE HOWARD B O W X I S  ASD H u s n a s ~  v. WEST HOWARD AND W I F ~ .  

(Filed 14 December. 1021.) 

1. Partition-Pleadings-Ejectment-Conrt's Discretion. 
The plea of sole seizin in proceedings to partition lands converts them 

into an action of ejectment; and where the pleadings have become coni- 
plicated and inrolred it is nitllin the discretion of the trial jndqp to orJer 
the filing of new pleadings to present the clear-cut issue, as such does not 
change the cause of action. 

2. Pleadings-Amendments-Court's Discretion-Exceptions-Appeal and  
Error. 

Exceptions to the pleadings in partition proceedings as  to sufficiency of 
allegations, etc., cannot be sustained on appeal when it appears thnt upon 
the plea of sole seizin the court has ordered new pleadings to be filed that 
have 11resented the clear-cut m u e  upon the evidence introd11ct.d a t  the 
trial. 

3. Evidence-Declarations-Ante Litem Motam - Sdverse Possession - 
Limitation of Actions-Appeal aud Error-Harmless Error .  

Where it is claimed that the former owner of lands, uncler whom a party 
claims by descent, has acquired title by adverse possession, it is compe- 
tent to sho\r, as  sub~tantire evidence, by a witness owning adjoining 
lands thnt a,ite litcna naoiam his grantor stnlred out a corner therein for 
the purpo-es of a surrey, which the ancestor of the party acknowledged 
to be the true line; and the further statement that tile ancestnr S ~ O T V P ~  

the witness the "common corner" is 71clrl too indefinite to be mnterial, 
under the facts of this case. 

4. Descent and Distribntion-Ille$iti~nates-Slaves-~farage--~vide~~ce 
-Hearsay Evidence-Traditions. 

Where one claims lands of his father by descent by reawn of the sub- 
sequent m a r r i ~ g e  of his parents. the child so born is recogniwd as leqiti- 
mate for the purpose of inheriting, and this may be shown by evidmce of 
the declarations of the pnrentq, or hy famil7 traditions ant? litcm ,motam, 
this being an evceptio~l to the rule excluding hearsay evidence. C.S. 279, 
2417. 
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5. Evidence - Adverse Possession - I3oundaries -- Declarations - Ante 
Li tem Motam. 

Where the title of a party to the action depends upon her legitimacy 
under a subsequent marriage of her parents, with evidence of family tra- 
ditions to that effect, the words "reputed father," used in the statute, are  
construed to mean "considered, or generally supposed, or accepted by 
general or public opinion" to be such, and an exc~?ption claiming that they 
should be construed to mean "actual father" is without merit. 

6. Constitutional Law-Statutes-Descent a n d  Diswibution-Illegitimates 
-Marriage. 

Only those who would inherit, or have a vested right in the lands, may 
contest the constitutionalit,y of C.S. 27!4 providing that a child born out 
of wedlock may inherit from her father who therei~fter married the mother 
of the bastard. 

7. Trials-Misconduct of Juror-Courts-Discretion-Appeal a n d  Error. 
Where, without the knowledge of either the court or the ~t torneys for 

the parties, a jury, after taking the case, views the land to which the 
title is in dispute, and the attorneys are informed 9f the fact about four 
hours before the verdict was rendered, and have not called the fact to 
the attention of the judge, it is in his discretion to set aside the verdict 
for the misconduct of the jurors, and his action i?. not so doing js not re- 
viewable on appeal. 

STACY, J., dissenting. 

APPEAL by defendant from Rug, J., a t  the March Term, 
(663) 1921, of SCOTLAND. 

The plaintiff, Hattie Bowman, instituted before the clerk 
two proceedings for a sale for partition of the lot in controversy. I n  
February, 1916, Lizzie Howard London conveyed to West Howard 
a deed for said lot, and on the day following West Howard recon- 
veyed a portion of said lot to his mother, Lizzis Howard London. I n  
one of these proceedings West Howard was defendant, and in the 
other Lizzie Howard London was defendant. Lizzie died intestate 
in June, 1920, leaving West Howard as her only heir a t  law, and he 
was made party defendant in the proceeding originally instituted 
against her. Upon a plea of sole seixin, the cases were transferred to 
the civil docket, and when called for trial w:re consolidated. The 
issues and the answers thereto are as follom-s: 

"1. Was Charlie Howard, :at the time of his death. the owner 
and seized in fee simple and in possession of the lands described in 
paragraph one of the petition and amended complaint? Answer: 
'Yes.' 

"2. I s  the plaintiff, Hattie Howard Bowxlan. the sole heir a t  
law of Charlie Howard, deceased? Answer: 'Yes.' 

"3. I s  the plaintiff, Hattie Holvard Bowincn, the owner and en- 
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titled to the immediate possession of the lands described in paragraph 
one of the petition and amended complaint? Answer: 'Yes.' " 

After judgment, the defendant having entered exceptions of record, 
appealed. 

G. T .  G o o d w y n  and Russell & Weatherspoon l o r  plaintiff. 
C o x  & Dunn for defendant .  

ADAMS, J. The plaintiff instituted two proceedings for a sale of 
land for partition. In  each petition she alleged tha t  Charlie Howard 
died intestate in January, 1916, seized and possessed of the lot in 
controversy, leaving surviving him as his only heirs a t  law two 
daughters, the plaintiff and Lizzie Howard London, the defendant's 
mother, and that  the plaintiff and the defendant were tenants in 
common and entitled each to a one-half undivided interest. 
The defendant denied the material allegations, alleged tha t  (664) 
a t  the time of her death Lizzie held the title in fee, and 
tha t  the defendant was sole seized. The cases were thereupon trans- 
ferred to the civil docket, and when they were called for trial the 
court granted the plaintiff leave to reply. In  each case the plaintiff 
filed a replication, which, in effect, contradicted her former allega- 
tion that she and Lizzie were cotenants, and admitted, as the de- 
fendant alleged, tha t  Lizzie was not an heir of Charlie Howard. When 
the replications were filed, the defendant aqked leave to amend his 
answer so as to allege that he was, and the plaintie was not, Charlie 
Howard's heir a t  law. The motion was disallowed, and the defend- 
an t  excepted. The defendant then moved for leave "to reply to the 
replies," and excepted to  the court's denial of the motion. The next 
recourse of the defendant - a demurrer ore tcnus to the replies - 
the court held to be unavailing, and again exception was duly en- 
tered. 

I n  "A treatise on the Principles of Pleading." page 135, Stephen 
says: ('On the whole, therefore, the author conceivec: the chief ob- 
jects of pleading to be these: that the parties be brought to an issue, 
and that  the issue so produced be material, single. and ccrtnin in its 
quality. I n  addition to these, however, the svqtern of pleading has 
always pursued those general objects also, which Pvcry enlightened 
plan of judicature professes to regard: the avoidance of obscurity 
and confusion, of prolixity, and delay." Regard for this fami!iar 
principle no doubt moved his Honor to strike out the replications, 
and to make an order allowing the plaintiff to file a complnint with 
the usual allegations in ejectment. and allowing the defendant to 
file an answer thereto. To  this order. also, the defendant excepted; 
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but the court properly resolved to  clear away the confusion produced 
by the inconsistent pleadings. Thc court, i t  wlll be noted, did not 
change the cause of action. The plea of sole se zin had already con- 
verted the proceeding into an action of ejectmcmt (Sipe v. Herman, 
161 N.C. log) ,  and the obvious purpose of the judge was "to bring 
the parties to an issue." The amended pleadings afforded ample op- 
portunity to safeguard every right these exceptions were intended 
to preserve. For this reason exceptions 1,  2, 3, and 22 to 25, inclu- 
sive, are overruled. 

The fourth exception was taken to his Honcr's conclusion tha t  in 
the defendant's original answers there was not sufficient allegation 
that  Lizzie Howard London, mother of the defendant, was an heir 
a t  law of Charlie Howard. This ruling m7as n ~ a d e ,  however, before 
the amended pleadings were filed, and was not intended to apply, 
and by its terms did not apply, to the complaint and answer upon 
which the consolidated cases were tried. 'Fhc evidence tended to 
show that Lizzie v a s  born in Virginia some tiine before her ~nothcr  

came to North Carolina, and, of course, before she made 
(665)  the acquaintance of Charlie Howar~l.  Indeed, after the 

amended pleadings were filcd the defendant's chief purpose 
seems to have been to show that  the plaintiff was not the heir of 
Charlie Howard; and the trend oi the defendant's evidence and the 
charge of the court indicate that the defense Isas based almost en- 
tirely on this theory. We are therefore satisfied tha t  in the respect 
referred to the defendant was not materially prejudiced, and that  
the fourth exception cannot be sustained. 

Exceptions 5 to 12, inclusive, impute error to the admission of 
D. A. Smith's testimony concerning the boundaries of the lot, up to 
which Charlie Howard claimed title. The beginning corner of the lot, 
in controversy was "at an iron stake, Duncan Smith's corner." The 
witness testified tha t  he was the Smith referred to, and knew the 
location of this corner; that  a t  the time he purchased frorn McLaurin 
his land was surveyed; and NcLaurin a t  that time "put down" the 
corner in controversy as a corner of the land sold to the witne~s.  

Charlie Howard had no paper title. Thc plaintiff relied upon 
Howard's alleged adverse possessicn, and it was particularly import- 
an t  for her to show the "known and visible lines and boundsries" of 
the lot. The evidence excepted to x i s  comprter~t. Evidence thnt I Ic -  
Laurin had "put down" the corncr was sub~tnntive.  not hearsay; 
but if i t  can be construed as a declaration +encling to locate his own 
land i t  was contemporaneous with !he survey (Cherry v. Slade, 7 
K.C. 86)  ; and if as a declaration concerning the corner of an ~ d -  
joining lot, i t  was likewise admissible. J la scn  v. 3TcCormirlc, 85 
N.C. 226; Fry v. Czirm'e, 91 N.C. 439. Also, the statement of the 
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witness tha t  Charlie Howard showed him the "common cornrr" is 
entirely too indefinite to constitute reversible error. 

Exceptions 13 to 20, inclusive, meail the admissibility of Charlie's 
and Celie's declarations concerning the paternity of Hattie. There 
was evidence for the plaintiff which tended to show tha t  Celie and 
Lizzie, her oldest daughter, were brought from Virginia to Rocking- 
ham in 1862; that  after the custom of slaves Celie intermarried With 
Charlie Howard a few years afterward, and ?hat Hattie was born 
after the marriage. C.S. 2497; Bettis v. i l v ~ r y ,  140 K.C. 187; Erziv'~z 
v .  Bailey, 123 N.C. 628; Long v. Bnrrica, 87 N.C. 330. If the jury 
should accept this evidence, the declarations, mad? ante l i tem mota:?~ 
by the alleged father and mother, who have since died, were sd- 
niissible without regard to C.S. 279. Family tradition or pedigree is 
a recognized exception to the rule which generally excludes l ~ a r s a y  
evidence. Hodges v. Hodges, 106 N.C. 374; Elo1lzn.s 2). Wicker, 154 
N.C. 560; Turner v. Battle, 175 N.C. 219; Moffitt v. Witherspoon, 
32 N.C. 186. 

I n  answer to the question whether he knew the reputed 
father of Hattie, a witness was permitted to testify over the (666) 
defendant's objection that he knew her as Charlie Howard's 
daughter. C.S. 279, is as follows: "N7hc-n the mother of any bastard 
child and the reputed father of such child qhall intermarry or sh!1 
have intermarried a t  any time after the birth of such child, the 
child shall in all respects after such intermarriage he deemed and 
held to be legitimate, and is entitled to all the rights in and to the 
estate, real and personal, of its father and mother that i t  would h v e  
had had i t  been born in lawful wedlock." 

I n  the case on appeal i t  is said: "KO contention as to the statute 
was made by the defendant except as to the construction of the 
words 'reputed father,' which the defendant contended should be 
construed to mean 'actual father.' " The exception is not meritorious. 
The word "reputed1' nieans considered, or generally supposed, or ac- 
cepted by general or public opinion. 34 Cyc. 1625; Black'c Law Dic. 
1022; Pav. Co. v. Lyons, 43 Pac.  599. In J fcBr i r l~  v. Sullivan, 155 
Ala. 174, Simpson, J., says: ('The use of the word .reputed' was in- 
tended merely to dispense with abqolute proof of patcrnitv, so that, 
if the child is 'regarded,' 'deen~ed,' 'conqidered,' or 'held in thouphtl 
by the parents themselves as their child, either before or after mar- 
riage, it is legitimate." 

The issues were framed so as to present the various contentions 
of each par ty;  and the theory upon which the defense was cocdiicted 
indicates tha t  the instruction to which the thirty-first exception was 
directed is not reversible error. Upon this theory his Honor's charge 



a s  to adverse possession also is approved. The first paragraph of the 
charge, construing C.S. 279, is free from crror, znd the second para- 
graph is sustained by the authorities. 11lcBride v. Sullivan, 155 Ala. 
supra; 22 C.J. 239; Kelly v. McGuire, 15 Ark. 5Fj5. If the brothers 
o r  sisters of Charlie Howard bring suit to reco\er the land, the con- 
stitutionality of section 279 may be put to the test, but upon the 
evidence in this case and the theory of the def13nse we are a t  a loss 
to see how the defendant can invoke the doctrine of vested rights. 

The forty-fifth exception 1s to the refusal of the court to set aside 
the verdict for alleged misconduct of the jury. Charlie Howard 
claimed to have had possession of the land for more than twenty 
years under known and visible lines and boundxies. The court found 
these to be the facts: Without permission of tht: court or the consent 
of counsel, the jury went near the property, and one or two of the 
jurors walked into the yard, and were told bv a woman who was 
there how far back the lot extended. She said nothing about posscs- 
sion. The jury returned to the courthouse about nine o'clock, and 
before the court convened the officer in charge j-emarkcd in the pres- 
ence of counsel for each party that  the jury had gone over the lot. 

Approximately four hours elapsed before the verdict was 
(667) returned, during which counsel had ainple time and oppor- 

tunity to investigate the facts. The court held tha t  the con- 
duct of the jury might have been prejudicial to the defendant, but 
tha t  the defendant's counsel remained silent when they should have 
spoken, and denied the motion. 

Not infrequently a new trial is granted mhm jurors, without the 
authority of the court or consent of the parties, have examined or 
inspected a place or thing which is the subject of conflicting evi- 
dence, but ordinarily the disposition of matters of this kind is within 
the sound discretion of the court. When the question relates to a 
juror's misconduct, i t  is generally within the discretion of the pre- 
siding judge to refuse to grant a new trial, if he is satisfied that the 
verdict should not be set aside. Harringtnn v. R. R., 157 Maw. 582; 
Bank v. Burns, 120 N.W.R. 626; S. V .  ? ' i l y h ~ n m i ,  33 N.C. 513; V'd le -  
ford v. Bailey, 132 N.C. 408; S v. Bogqnn, 333 N.C. 766: S. v. Jlc- 
Kenzie, 166 N.C. 296. 

We have considered all the exceptions relied on and find no sufi- 
cient cause for dis tu~bing the verdict. 

No error. 

STACY, J., dissenting in part: I think the forty-fifth exception, 
or the one directed to his Honor's refusal to bear and consider the 
defendants' motion for a new trial, based upcn the aileged miscon- 
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duct of the jury, is fatal, and should be held for reversible ermr. I 
have no desire to controvert the well settled principle that ordinarily 
the disposition of such matters is reposed in the sound discretioa of 
the trial court; but, to my mind, the instant case does not come wichin 
the rule stated. The exception presents a legal rather than a diecre- 
tionary ruling, and i t  comes to us as a quest,ion of law; otherwise I 
should be content. 

This proceeding was instituted upon a petition for partition, and 
subsequently converted into an action of ejection. After the issues 
had geen given to the jury for their consideration, they were per- 
mitted to go upon the lands and to view the locus in quo. This was 
clone without permission of the court or consent of counsel. "One or 
two of the jurors went into the yard and asked a woman how fa r  
the lands went back, and she informed them that the land went back 
to  the fence on one side and to the hog-pen on the other. The lands 
had been recently plowed, and they were in clear view from the posi- 
tion the jury occupied." 

The officer in charge of the jury remarked in the presence of 
counsel for the defendants t,hat the jury, while out walking, had 
gone over the lands in controversy, but he said nothing about, their 
having talked to the woman in the yard. This remark was m ~ d e  on 
Friday morning, just before the opening of court, approximately 
four hours before the jury returned its verdict, and was not 
called to the attention of the judge until after the verdict (668) 
had been received. During the major portion of this time, 
however, i t  should be said, counsel for defendants, as well as the 
court, were engaged in the trial of another cause. I now quote from 
the record: 

"Upon the foregoing finding of facts the court was of the opinion 
that  the aforesaid conduct of the jury might have been prejudicial 
to the defendants and their cause, but refused and declined to set 
aside the verdict for reasons stated by the court as follows: 

" 'Tha t  both of counsel for defendant remained quiei when the 
court finds tha t  they should and could have been diligent and called 
the court's attention to the matter, and having failed to call the 
court's attention to the matter and waiting until the jury had re- 
turned their verdict, and having failed to make their motion for a 
mistrial in ap t  time, the court concludes, and so finds, that  they are 
now estopped to impeach the verdict of the jury upon the facts pre- 
sented to and as found by the court, and the motion is denied.' " 

It should be remembered tha t  the most hurtful part of the con- 
duct of the jury, to wit, the conversation they had with th? woman 
on the place, was not known to counsel prior to the rendition of the 
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verdict. This fact seems to have been overlooked by his Honor be- 
low, and herein lies the error. It will be readily conceded that  if the 
matter were subject to correction, and had been known, and counsel 
remained silent when i t  was their duty to speak, they ought not to  
be heard now. But  if the defendants were entitled to a zwnire de 
novo, as a inatter of right, why should their motion be denied simply 
because i t  is made for a new trial rather than for a mistrial? S.  v. 
Miller, 18 K.C. 500. These subtle distinctions and technicalities were 
considered material a t  the common law, but no1 so with us under the 
Code of Civil Procedure. To  deny a lcgal riglit inerely for the ob- 
servance of form is to forsake the substance for the shadow. Indeed, 
this would be keeping the spirit of the new and more liberal practice 
to the ear and breaking i t  to the hope. 

Speaking to this question in S .  v. Tilghmaiz, 33 N.C. ,553, Pear- 
son, J., says: "We take this plain position: If the circumstances are 
such as merely puts suspicion on the ~ e r d i c t  by shom~ing, not tha t  
there was, but tha t  there might have been undue infllience brought 
to bear on the jury, because there was oppol-tunity and a chance 
for it, i t  is a inatter within the discretion of th13 presiding judge. But  
if the fact  be tha t  undue influence was brough; to bear on the jury, 
as if they were fed a t  the charge of the prosecutor or the prisoner, 
or if they be solicited and advised how their v:rdict should be, or if 
they have other evidence thun that which lcns offered on the trial 

(italics mine), in all such cases there has, in contemplation 
(669) of law, been no trial; acd this Court, as 2 matter of law, 

will direct a trial to be had." 
Time forbids a more extended investigation, hilt the foregoing 

will suffice to indicate the outline and basis ior the reasons which 
constrain me to dissent from the otherwise clear and forceful opinion 
of the Court. 

Cited: May v. Menzies, 186 N.C. 146; T4'!'llinms el. Geddie, 193 
N.C. 840; Faison v. Efird, 202 N.C. 854; Rooks v. Bnice, 213 N.C. 
60; I n  re Adoption of Doe, 231 W.C. 8 ;  Car tw v. Carter, 232 N.C. 
617. 
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BURLESON MICA COMPAST ET AL., v. S O I X H E R N  E X P R E S S  COMPANY 
AND AMERICAN RAILWAY E X P R E S S  COMPAiiP. 

(Filed 14 December, 1021.) 

1. Discovery-Evidence-Statutes. 
To obtain an order for the inspection of papers. C.S. 1823, i t  is neces- 

sary for the party desiring their use to set forth the facts or circum- 
stances in his affidavit from which their materiality and necesiity lnax 
be seen by the court. and an  allegation merely that an examination, etv., 
is material and necessary is but a conclusicn of law of such party or his 
own opinion thereof, and is insufficient. 

2. Same-Trials-OrdersJudgments. 
An order of the court under the 1)rovisions of C.S. 1823, 18'. for the 

inspection of papers by the adverse par@ to the action, c r  their necessity 
for being produced on the trial, is fatally defective when requiring them 
to be filed with the clerk of the court at a certain tirnc. and leaving then1 
there indefinitely, beyond the control of the party to whom they belong, 
i t  being required that the order should either designate a certain time 
for their inspection by the applicant or prodwe them upon the trial, d 
a previous inspection of them is not desired. 

APPEAL by American Railway Express Company frorn Ray, J., 
a t  August Term, 1921, of MITCHELL. 

Summons was issued against both defendants on 22 November, 
1919. The Southern Express Company entered a special appearance, 
and moved to disnliss the action as to it on the ground that process 
had not been served. There was an order for an alias sumnlons, and 
an  alias writ of attachment against the stock held by the Southern 
Express Company in the ilnlerican Railway i7xprc.s~ Company. 
Plaintiffs alleged that  mica of the value of $1.290, the property of 
the mica company, was delivered to the Southern Express Company 
for transportation from Thomaston, Georgia, to J. E. Burleson a t  
Spruce Pine, r\Iitchell County; that  the Southern Express Company 
put the mica in care of the American Railway Express Company 
for transportation, and that  the defendants negligently Eailrd to 
transport and deliver it. Answer was filed. by American Railway 
Express Company. J. E. Bur!eson made this affidavit: "J. 
E. Burleson, first being duly sworn, says tha t  in the above (670) 
entitled action the plaintiff filed with the defendants the 
shipping receipt and other papers a t  the time that  he f i l ~ d  his claim 
herein for loss of mica. Tha t  he wrote defendants numbers of letters 
asking tha t  his shipment bc traced before he filed his said claim. 
Tha t  said papers filed with the defendants are necessary in the trial 
of this action, and this affiant askq that  the defendant he required 
to file all papers and correspondence connected n-it11 said case with 
the clerk of the Superior Court of Mitchell County so that  the plain- 
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tiff may have access to same, in the trial of this cause." Thereupon, 
McElroy, J., made the follow~ng order: "Upon affidavit filed, i t  is 
ordered by the court tha t  the defendants file ~ j i t h  the clerk of the 
Superior Court of Mitchell County within thirty days prior to the 
next term of this court all papers filed by the plaintiff with either 
defendant in connection with this case, including the shipping receipt 
and all other papers and other correspondence connected with said 
case." 

While the case was in progress, and Erastus Greene was testifying 
for the plaintiff, he was asked concerning the claim filed by plaintiffs 
with defendants. Upon defendants' objection, plaintiffs' counsel called 
to the court's attention the order of McElroy, J. ,  and failure of de- 
fendants to  comply with the order. The court found the facts, among 
which are the following: The defendants had neither complied with 
Judge McElroy1s order nor explained their failure to  do so; plain- 
tiffs had filed their claim with the agent in charge of the express 
office a t  Spruce Pine, and the papers in question were material to the 
controversy and should have been produced; l.hat counsel for de- 
fendants had objected to the ~ntroduction of parol evidence, and 
tha t  defendants had been guilty of a contemptuous disregard of the 
order. The court rendered the following judgnlr>nt: "The above en- 
titled action coming on for hearing and being heard, and i t  appear- 
ing to the court tha t  the defendant Southern Ekpress Company is a 
corporation, and prior to 1 July, 1918, i t  had property in the State 
of North Carolina, and was engaged in carrying on bus i~ess  in said 
State, and tha t  while so engaged it incurred liabilities under its con- 
tracts entered into with the citizens of the State of North Carolina 
and with the plaintiffs herein; and it further appearing to the court 
tha t  i t  now has no officer or other agent in this State upon whom 
process might he rcrved, as provided by law, aqd that i t  has fail td 
to comply with section 1137 of the Consolidated Statutes of North 
Carolina and maintain such process agent in said State;  and it fur- 
ther appearing tha t  summons has been dilly issued against said de- 
fendant Southern Express Company in this action, and that the 
same was duly served up011 J .  Bryan Grimes, Secretary of State, a s  
provided by said statute, and that said defendant is now bcfore the 

court by reason of such service; and i t  further appearing 
(671) that  a con~plaint has been filed by the plaintiffs against the 

said Southern Express Company, and that said defendant 
has filed no answer thereto. 

"And i t  further appearing that a t  July  Tern-, 1920, of this court, 
tha t  upon application of the plaintiffs herein, an  order was entered 

the defendant American Railway Express Company to 
produce and file in this Court the shipping receipt and all other 
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papers and correspondence filed with said defendant American Rfiil- 
way Express Company, including the claim filed by plaintiffs for 
damages by reason of the loss of the mica, the shipment of which is 
in controversy herein, together with all papers and correspondence 
in connection therewith; and i t  further appearing to the court that  
the said claim and shipping receipt and other papers and corre- 
spondence so filed with the defendant American Railwav Express 
Company contains evidence pertinent 0.1 the trial of this cause; and 
i t  further appearing to the court that  the said defendant, in disre- 
gard and contempt of said order so entered in this cause, has failed 
to  satisfactorily account for its failure to produce the same, or make 
any answer whatsoever to the said order, i t  is, llpon motion of 
Charles E. Greene and S. J. Black, counsel for plaintifls, considered, 
ordered, and adjudged by the court ths t  the plaintiffs herein recover 
of the defendant American Railway Express Company the sum of 
$1.290, with interest on said sum from 5 July, 1918, until paid, 
with the costs of this action, to be taxed by the clerk of this court. 
It is further considered, ordered, and adjudged tha t  judgment by de- 
fault be and the same is hereby entered against the defendant, the 
Southern Express Company." 

Only the American Railway Express Company excepted and ap- 
pealed. 

Charles E. Greene, 8. J. Ervin, and S. J. Ervin, Jr., for plaintiffs. 
Martin, Rollins & Wright for defendant. 

ADAMS, J. The appellant's fourteenth exceptio~? impeaches the 
validity of Judge McElroyls order, and incidentally of the affidavit 
on which it is based. The application for the ~ r d e r  rests on the fol- 
lowing sections of Consolidated  statute^: 

"The court before which an action is pending, or a judge thereof, 
may, in their discretion, and upon due notice, order either party to 
give to the other. within a specified time, an inspection and copy, or 
permission to take a copy, of any book., papers, and documents in 
his possession or under his control, containing evidence re!ating to 
the merits of the action or the defense therein. If compliance with 
the order be refused, the court, on motion, may exclude the paper 
from being gix-en in evidence, or punich the party refuing,  or both." 
C.S. 1823. 

"The courts have full power, on motion and due notice 
thereof given, to require the parties to produce books or (672) 
writings in their possession or control TI-hich containq cvi- 
dence pertinent to the issue, and if a plaintiff shall fail to  comply 
with such order, and shall not satisfactorily account for his failure 
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the court, on motion, may give the like judgment for the defendant, 
a s  in cases of nonsuit; and if a defendant shall fail to coinply w ~ t h  
such order, and shall not satisfactorily account for his failure, the 
court, on motion as  aforesaid, may give judgnent against- him by 
default." C.S. 1824. 

I n  our opinion the affidavit is insufficienl. The plaintiff Burleson 
alleged that  he had filed certain papers with, and had written cer- 
tain letters to, the defendants, anti that  the papers filed with tlie 
defendants were necessary in the trial of the action. The latter al- 
legation is only an inference of law. I n  Evans v. R. R., 167 N.C. 416, 
Justice Brown said: "A mere statement that an examination is ma- 
terial and necessary is not sufficient. This is nothing more than the 
statement of the applicant's opinion. The facts showing the ma- 
teriality and necessity must be stated positively and not argumen- 
tatively or inferentially." 14 Cyc. 346. The application should also 
show the necessity for the inspection or production, and it is a 
generally accepted principle that  the affiant's bare conclr~sion of 
law is not sufficient for this purpose. 19 C.J. 1124. SO/I c70nstnt tha t  
the plaintiffs did not have carbon copies of the letters and the other 
papers filed with the defendant, or such knowl1:dge of their contents 
as would dispense with tlie necessity of inspection. 

We regard the order also as fatally defective. The plaintiffs al- 
leged that  the papers were necessary in the trial of the action; but 
the order required the defendants to file them v i t h  the c l ~ r k  "within 
thirty days prior to the next term of this court.' If the papers were to 
be used in the trial, and no inspection was necessary, the order 
should have required their production when t h ~  case was reached on 
the docket; if inspection before the trial was desired, such definite 
time and place as the law contemplates should have been designated 
for tha t  purpose. In  McGibboncy 1). Vzl l s ,  35 N.C. 162, this Court 
affirmed an order of the lower court requiring the plaintiff to file the 
bond sued on with the clerk for inspection "from 1 J m u a r y .  1852, 
to 15 January, 1852"; but in Wills 1) L u , n b ~ r  Co., 139 N.C. 524, i t  
was held, in an opinion by the Chief Justice, that an order to pro- 
duce and deposit certain papers in the office of the clerk mas un- 
authorized. The Chief Justice very aptly said: "There is nothing in 
the statute which authorizes an order that  the respondent be re- 
quired to deposit the papers. I n  practice. this might prove oppressive 
and detrimental. The papers and bcolts might be necessary in the 
conduct of the plaintiff's buqiness, and therc is no guaranty of their 

safety when so deposited. All that the statute authorizes is 
(673) an order tha t  the papers be produced with sufficient oppor- 

tunity to the other side to inspcct the wme and take a copy. 
Sheek v. Sain, 127 N.C. 272." I n  Corpus Juris it is :-tated that  in 
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some jurisdictions a party cancot be required to dcpo.it his papers 
in the clerk's office, and Yorth Carolina is clawxl among this num- 
ber. 18 C.J. 1128. In the case a t  bar the order required that  the pa- 
pers be taken from the defendants before the term of coilrt and de- 
posited or filed with the clerk for an indefinite length of time upon 
the allegation that  they were necessary in the trial. There was no 
suggest~on that it was necessary to impound thc papers to secure 
them against loss or to prevent the perpelration of a fraud. 

In  these circuinstances the presiding judge evidently misinter- 
preted the statutes upon which the order 1vas made to rest, 2nd in- 
advertently exceeded the authority conferred when, d u r ~ n g  the ex- 
amination of a witness, he undertook of hi. owri motion to withdraw 
the issues from the jury, find the facts from the record. and render 
judgment as by default against the defendant while t h ~ :  controverted 
matters were still pending and unsettled. 

For these reasons i t  becomes unnecesary to consider the other 
questions discussed in the brief?. We hold, then, that  the judgment 
against the American Railwly Exprcss Company niust be reversed, 
and that the matters in controverqy must be determined as provided 
by law. 

Reversed. 

Cited: Ross v .  Robinson, 18.5 M.C'. 550; Rcll v. Rank-, 196 N.C. 
236; Dwnlap v. Guaranty Co., 202 N.C. 654; Pnt t~rsov  v.  R. R . ,  219 
K.C. 25; G~rrlger v. Robimon Rros.. 219 N.C. 254; Flmner 21. Sf 
Joseph Home .  227 N.C. 345: T7n7ir/han 21. Erondfoot, 267 N.C. 698 

J. L. SHERRILT, v. B. 11. $T71LHELM. 

(Filed 21 December, 1921.) 

Evidence-Deceased Persons-Statutes-Title- Common Source - Parol  
Trusts. 

Where a suit seeks to engraft on the title of the grantee in thc deed ro 
land a parol trust in faror of the plaintiff, upon condition that lie pay 
the purchase price and receive the titlf, the gr'lntor, after the death of the 
holder of the legal title, is incon~petent as a witness in glaintiff's faror 
to testify to the facts relied upon by 'him, being the connnon qource of 
title of the plaintiff and the decen<ed. under whom the defendant claim?. 
C.S. 179.5. 

APPEAL by defendant from JfcElroy,  J., a t  August Term. 1921. 
from IREDELL. 
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Civil action to recover possession of a tract of land under an al- 
leged par01 agreement, whereby the plaintiff ccntends that the locus 
in q u o  was purchased by him from one R. J .  Plott, title taken in 

the name of Dr. W. W. Wilhelm, now deceased, who had 
(674) advanced a part of the purchase money with the under- 

standing that  deed would be made to plaintiff upon the re- 
payment of the amount borrowed or advanced. Plaintiff alleges that  
the entire purchase price was paid by him to I h .  Wilhelm before his 
death, but that  the deceased neglected to have any conveyance of 
the land executed to him in accordance with h ~ s  agreement. 

Upon the trial R. J .  Plott was allowed to testify, over the de- 
fendant's objection, to certain personal transactions and communi- 
cations which he had with the deceased in regzrd to purchasing the 
land for plaintiff, as follows: "He (Dr. Wilhelln) said he wanted to 
buy the land for John Sherrill. When I went to make the deed, I 
asked whether i t  should be made to him or to Sherril!. He  said, 
'Make the deed to me, and when Sherrill finishes paying for it, I will 
make him a deed.' The deed was made with this understanding a t  
the time he asked me about the price, and when he told me Sherrill 
wanted him to buy the land for him, he said he owed Sherrill some 
amount." 

There was a verdict and judgment in favor of plaintiff, and the 
defendant appealed. 

D. L. R a y m e r  and  H .  P. Grier f o r  plaintifi'. 
W .  D .  T u r n e r  and  D c r m a n  T h o m p s o r ~  for defendant .  

STACY, J. Plaintiff contends that the evidence of R. J. Plott in 
regard to the personal transactions and cominunications which he 
had with Dr.  Wilhelm, the deceased, concerning the purchase of the 
land in question for plaintiff, etc., is incompetent under C.S. 1795, 
and should have been excluded. I t  will be observed that Plott is the 
common grantor from, through, or under whom both parties claim 
title, mediately or immediately, "by assignm~lnt or otherwise," to 
the locus in quo.  Thus it  would seem that the cvidence given by the 
witness falls directly within the inhibition of the statute, being of- 
fered, as i t  is, against the defendant, who also (derives his title or in- 
terest "from, through, or under a deceased person," to wit, Dr. Wil- 
helm, the party with whom the witness had the personal transactions 
and communications, and about which he testiied over objection by 
the defendant. Sorrel1 v. XcGeizse, 178 hT.C. 279; Irvl'n v. R. R., 164 
N.C. 6 ;  B u n n  v. T o d d ,  107 N.C. 266. 

Practically the same question here presenied arose in the case 
of C a r e y  v. C a r e y ,  104 N.C. 171, and it was there decided that evi- 
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dence similar to tha t  now under consideration was properly ruled 
out. The Court saying: "The plaintiff offered, on the trial, to prove 
by the witness Wheeler that he and his deceased son purchased from 
the witness the land in controversy. H e  plainly claims an 'interest' 
in i t  against the defendants, who are heirs a t  law of his 
deceased son, by virtue of the purchase from the witness; (675) 
he alleges that  he paid to him part  of the purchase money; 
hence, he 'derives his interest' in the land, whether i t  be legal or 
equitable, from the witness, through the deceased son - the witness 
is the source of his interest. whatever it may be. I t  wns proposed to 
have the witness testify as to a personal transaction or communica- 
tion between himself and the deceased son, the father of thc defend- 
ants, who claim under him. Nothing to the contrary appearing, i t  
was proposed to prove such a transaction - this is just implication. 
If i t  were not such, the plaintiff should have so shorn,  and rendered 
the witness competent. It might possibly be tha t  the  son was not 
present a t  the purchase; that the witness did not comniunicate with 
him on the subject, and if this was so, the plaintiff had the right to 
prove the fact if he could. So far as appears, the witnecs was not 
competent to prove the purchase of the land, as propcsed by the 
plaintiff, because the purchase was a personal transaction with the 
deceased father of the defendants, who claim under and derive their 
title from him, and because the plaintiff, claiming adversely to the 
defendants, derives his interest in the land from the witnecs, as do, 
also, the defendants." 

It is true this case was modified, in part, on a second appeal, 108 
N.C. 271, but not in respect to the above ruling. 

We think a fair test in undertaking to ascertain what is a "per- 
sonal transaction or communication" with the deceased about which 
the other party to i t  cannot testify is to inquire whether, in case the 
witness testify falsely, the deceased, if living, could contradict it of 
his own knowledge. Carey v. Carey, supra. Death having closed the 
mouth of one of the parties, i t  is but lncet that  the law should not 
permit the other to speak of those matters which are forbidden by 
the statute. Men quite often understand and interpret personal trans- 
actions and communications differently, a t  best; and the Legislature, 
in its wisdom, has declared that an ex pnrtc statement of such mat-  
ters shall not be received in evidence. Such is the law ac: i t  iq written, 
and we must obey its mandates. 

Applying these principles, as previously declared. i t  ~ v o ~ ~ l d  seem 
tha t  the evidence of the witness Plott, which forms the basiq of de- 
fendant's second exception, should have been excluded. For the error 



in receiving same over objection made in apt time, a new trial must 
be granted, and it  is so ordered. 

New trial. 

Cited: In re Mann, 192 K.C. 2.30; Dill-Crctme+Truitt Corp. v. 
Downs, 201 N.C. 483; In re Will of Brown, 203 N.C. 349; Peek v. 
Shook, 233 N.C. 262; Carswell v. Greene, 253 N.C. 269. 

(676) 
GIBSON LAND AUCTION COMPANY v. W. 'I!. BIIITTAIN. 

(Filed 21 December, 1921.) 

Contracts-Breach-Principal and Agent-Brokers--Comissions-Corn- 
pellsation-Actions-Evitlenc~NonsnitTrial~;. 

There is no relation of privity or otherwise betnven the agent or broker 
who sell3 lands under contract for compensation by commis~ion with the 
owner, and the purchaser he has accordingly procured; and when such 
purchaser has not in any manner obligated to pay mything to the agent 
or broker, the latter has no cause of action against him to recover the 
commissions for which the owner has obligated hiinself, and this 5s espe- 
cially so when the owner of the lands has released the purchaser from 
the obligations of his contract. 

APPEAL by plaintiffs from Shaw, J . ,  a t  July Term, 1921, of Mc- 
DOWELL. 

Civil action to recover damages for loss of conlmissions arising 
out of defendant's alleged breach of contract to purchase nine lots, 
same having been sold to him as the last and highest bidder a t  a 
public sale. 

From the judgment of nonsuit entered at the close of the evi- 
dence, plaintiffs appealed. 

Pless, Winborne & Pless for plaintiffs. 
Avery & Ervin for defendant. 

STACY, J. The following statement of the case wil! suffice for 
our present decision: 

Plaintiffs, auctioneers, by agreement with the owner of the prop- 
erty, were to receive as their compensation for conducting the sale 
a given per cent of the selling price of the lands The defendant was 
present and became the last and highest bidder of the lots in clue$- 
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tion, and signed memoranda containing the following stipulation: 
"This is to certify tha t  I have this day boilght of R. TVilliarns, 
through Gibson Land Auction Company, the following real estate, 
a s  shown on the map of the R. Williams property, and on the terms 
and conditions announced a t  sale of said property." 

The defendant refused to accept the deeds, which were tendered 
for the lots bid off by him, and declined to pay the purchase price, 
a s  per his agreement, because of some misunderstanding on his par t ;  
and, in consequence of which the owner of the land afterwards re- 
leased the defendant from his bid and sold the lot* to another or 
other parties. 

The written contract between plaintiffs and the owner of the land 
contained a stipulation to the effect that  plaintiffs should receive "a 
com~nission of 10 per cent for any sale or sales of any part  or all of 
the property tha t  may be sold by the parties of the second part, and 
confirmed by the parties of the first part." 

The plaintiffs never had any contract with the defend- 
an t  for their commissions, and the sale to him was nct (677) 
carried out. It is alleged, however, that by reason of the 
defendant's failure to take the property, according to hir bid a t  the 
auction sale, the plaintiffs have suffered a loss to thc extent of the 
value of their commissions, and that the defendant should be held 
liable in damages therefor. 

Upon the foregoing facts being made to appear in evidence, his 
Honor granted the defendant's motion for judgment ss  of nonsuit, 
and the appeal presents for review the correctness of this ruling. 

It will be observed that  the plaintiffs had no contract with the 
defendant, but their commissions were to be paid hy t h ~  owner of 
the land. The case, therefore, in principle, is not un!ike Fnison v. 
Marshburn,  ante,  133, where a recovery was denied to the broker 
who had sued the prospective purchaser when he done  had a con- 
tract for his commissions with the owner. Here, as was the case there, 
an attempt is being made to hold the defendant responsible for vio- 
lating his contract, not with the plaintiffs, but with a third party 
who is a stranger to the suit. It is conceded that the plaintiffs havp 
no interest in the land, and tha t  they cannot sue upon the contract 
of purchase. They are unable to ~ e r f o r m  the contract as vendors, or 
to enforce its performance; hence, they are not in position to main- 
tain an action for its breach. The only contractual obligations which 
may be insisted on by reasor, of defendant's bid. co fnr as he is con- 
cerned, are those existing between the defendant and the owner of 
the land. The plaintiffs are neifher parties nor privies to the contract 
of sale, and the defendant is neither party nor privy to  plaintiffs' 
contract for commissions. So, whatever rights, if any, the plaintiffs 
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may have, as against the defendant, apparently are not contractual 
in their nature. On the other hand, there is no contention tha t  the 
defendant has breached any extra-contractual kgal  duty for which 
the plaintiffs may maintain an action in tort. I n  all events. if tlie 
plaintiffs be entitled to recover, they must recovein in an action grow- 
ing out of contract; and none has been shown with the defendant. 

I n  all the cases called to our attention by I he plaintiffs, seem- 
ingly in support of their position, there was a contract direct with 
the defendant, or a request by him for the broker's services; and, in 
each case, recovery was allowed on this contract, or upon an implied 
contract, for services rendered to the dejendnvt, and not upon the 
contract of purchase, though the loss of commiss~ons may have been 
fixed as the proper measure of damages. 4 R.C. L. 333. 

I n  Atkinson v.  Pack, 114 K.C. 597, a case (chiefly relied on by 
plaintiffs, the above distinction is clearly drawn, the Court saying: 
"There were plainly two contracts made by plaintiffs: the one with 
defendant, the effect of which was that plaint,iifs would provide a 

purchaser of the land a t  the agreed price, commissions to 
(678) be paid by the purchaser; the other with the purchaser, 

tha t  he would pay the plaintiffs' comn-ksions upon the con- 
clusion of the sale. If through the negotiation of plaintiffs the parties 
had been brought together. and had concluded the trade between 
them, the plaintiffs would have been entitled to their commissions 
from Harding, the purchaser, according to the terms of their con- 
tract. But  this action is for damages; the gravamen of the charge is 
tha t  defendant committed the wrong and injury upon plaintiffs by 
a refusal, without cause, to  comply with his contract with plaintiffs 
to sell the land to plaintiffs' principal, with the distinct unrterstand- 
ing tha t  plaintiffs were to be compensated by tlie purchaser. The 
natural effect and consequence of this refusal b) defendant was the 
loss by plaintiffs of their comn~issions." 

To  like effect is the derision of the Saint Louis Court of -4ppeals 
in the case of Cavender 21. Waddingham, 2 Mo. ,417p. 551. There it 
was understood that  the plaintiffs were to receive, as ccmmissions. 
a certain percentage of the purchase price of the land, but i t  was 
stipulated tha t  this should be paid by the vendors, and the plain- 
tiffs would divide the same, when realized, with the defendant, al- 
lowing him one-fifth part  thereof. Plaintiffs consummated the agree- 
ment for the purchase in exact accordance with d3fendnnt7s direc- 
tions. The defendant then refused to accept the deed. Upon these 
facts the Court observed: 

"The first question to  which our attention is directed is whether, 
upon the facts stated, the plaintiffs had any right of action against 
the defendant. It is argued tha t  they had none, because i t  was ex- 
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AVCTIOIT Co. 'L.. BRITTAIN. 

pressly stipulated tha t  their commissions were to be paid by the 
Rlessrs. Scudder, and not, in any event, by the defendant; tha t  this 
is an attempt to hold a party responsible for violating his contract, 
not with the party suing, but with a third party -the defendant 
here having violated none except that made through the plaint~ffs,  
Rlessrs. Scudder. But  this argument ignores the prominent fact that 
there were two distinct contracts. One was made by defendant, 
through his agents, in the purchase of the property. The other was 
made with the agents, in securing their serviccs to bring about the 
purchase. The latter is the subject of the prewnt suit 

"When the plaintiffs were employed by the defendant to effect a 
purchase for his benefit, they undertook to do so for a consideration, 
which was clearly understood. This was, that ,  in the event of success, 
they were to be compensated according to the usages of their busi- 
ness, by a percentage upon the amount of purchase money. The dc- 
fendant said to them, in effect: 'You procure thc conwnt of the 
property ovners to sell to me upon the termq indicated. I undertake. 
on my part ,  to consu~nmate the trade by paying the purchaw money, 
so that  you will realize your commissions.' The defendant's 
undertaking to take and pay for the property, so that  plain- (679) 
tiffs would get their compensation, was as emphatic and 
as binding ac if he had agreed to pay the commissions himself." 

Without prolonging this discussion, it may be stated tha t  we have 
examined the following cases, cited by plaintiffs, and find thein to 
be in support of, rather than in conflict with, what is said above. 
Livermore v. Crane, 26 Wash. 529, and cases cited in briefs as re- 
ported in 57 L.R.A. 401; Eells Bros. v. Parsons, 132 Iowa 543, and 
cases cited in note as reported in 11 Anno. Cnses 475; Ackerman v. 
Bryan, 33 Neb. 515; 4 R.C.L. 334, 2nd c a w  there collected. See, 
also, Tinsley v. Dowell, 87 Texas 23, and Thompson v. Kelly. 101 
Mass. 291. 

But for a further reason the plaintiffs are not entitled to main- 
tain this suit. The owner of the land, plaintiffs' principal, has volun- 
tarily released the defendant from his contract of purchase; hence, 
whatever obligations may have been incurred by the defendant's 
bid are now a t  an end. They have been surrendered and discharged 
q ~ i t h  the consent of the owner, who alone mas entitled to insist upon 
performance. There is no contract now existent of any kind relating 
to this matter to which the defendant is a party. Therefore, upon the 
record we think the judgment of nonsuit must be upheld. 

Affirmed. 

Cited: Croom v. Bryant, 194 N.C. 815. 
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GEORGE C. HAYNES, ADMINISTRATOR, AJD SALLLE I<. HAYNES V. 
SOUTHERN RAILWAY COJIPAK Y. 

(Filed 21 December, 1921.) 

Railroads-Negligence-Contributory Negligence--Last Clear Chance. 
Where there is evidence tending to show that the plaintiff's intestate 

mas killed a t  a public crossing while endeavoring to cross in front of the 
defendant railroad company's train while it was slowly moving sway from 
its station, and that the defendant's engineer had his attention called to 
the dangerous position of the intestate in time to have aroided the injury, 
the contributory negligence of the intestate will not bar his recovery, i t  
being dependent upon the answer to the issue as t l  the last clear chance. 

APPEAL by defendants from Long, J., a t  the May Term, 1921, c?f 
HAYWOOD. 

Civil actions to recover damages for an alleged negligent injury 
to plaintiff's intestate and damages to the autcmobile in which he 
was riding, by consent, consolidated and tried together in the Su- 
perior Court. 

On 21 October, 1920, W. J. Haynes, while attempting to  drive 
his wife's machine over the defendant's track a t  a public crossing in 

Hazelwood, N. C., was struck and killed by a freight train 
(680) of the Southern Railway Company, and the automobile was 

badly damaged and demolished. 
The administrator brings suit to recover damages for the alleged 

wrongful death of his intestate; and the wife of the deceased sues to  
recover for the damage done to her car. For  convenience and by  
consent, the two actions were consolidated and tried together, the 
evidence upon the question of liability being the same in both cases 

Upon the issues of negligence, contributory regligence, last clear 
chance, and damages all being answered in favor of the plsintiff, in 
each case, and from the judgments rendered the]-eon, the defendants 
appealed. 

John M. Queen and Felix E. Alley f o ~  p1ninfi.f~. 
Martin, Rollins & Wright for defendants .  

STACY, J. The injuries, out of which the present suits arise, 
were caused by a collision a t  a public crossing in the village of 
Hazelwood, between an automobile in which W. J,  Haynes was rid- 
ing and a freight train of the Southern Railway Company. The 
train was slowly pulling out from the station, moving a t  n rate of 
from two and a half to three miles an hour, when plaintiff's intestate 
drove upon the crossing and was pushed down t?e  track by the en- 
gine for a distance of about seventy-two feet and killed. 
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It was shown by all the evidence that  no warning was given of 
the train's starting and of its approach. The engineer was in his 
cab, but the witnesses differ as to whether the fireman was on his 
side where he could have seen the automobile as it came near the 
crossing. Several hundred yards east of the station another train was 
coming in on the pass track, and there was cvidence tending to show 
tha t  plaintiff's intestate was watching the westbound train and did 
not see the eastbound train, the one which struck him, or if he did, 
he failed to observe that  i t  was moving and entering upon the cross- 
ing. 

There was also evidence to the effect that  a number of bystand- 
ers signaled the engineer to stop when it was apparent that  a col- 
lision was about to occur, but tha t  he failed to do so, though his at- 
tention was attracted by the signals and he looked down a t  his driv- 
ing wheels. 

The auton~obile was pushed down the t rark for a distance of 
about thirty feet when i t  was turned over and then carried n further 
distance of forty-two feet before the engineer brought his train to 
a stop. 

Upon this, the evidence chiefly relevant, we think the defend- 
ants' motion for judgments of nonsuit were properly overruled. 

Conceding for the sake of argumcnt only that non obstante vsre- 
dicto the plaintiff's intestate may have bcen guilty of negligence in 
going upon the track a t  the time in question, yet we think 
the evidence was amply sufficient to warrant the jury's find- (681) 
ing on the issue of the last clear chance. 

It has been held uniformly with us that,  n o t ~ i i h s t a n d i n ~  the 
plaintiff's contributory negligence, if the jury should find froln the 
evidence that  the defendant, by the exercise of ordinary and reason- 
able care, could have avoided the injury, and failed to do so, and 
had the last clear chance to so avoid it, then the defendant would be 
liable in damages. Horne v. R. R., 170 N.C. 645: Cullifer 2, .  R. R., 
168 K.C. 311; Ray v. R .  R., 141 N.C. 84; Rogcln v. R. R., 129 N.C. 
157, and cases there cited; Pickati v. R .  R., 117 X.C. 616, See, also, 
29 Cyc. 530 e t  seq. 

Resting the case upon this ground, it becomes unnecessary to 
treat in detail in this opinion the remaining exceptions, ps they re- 
late almost entirely to other phases of the case. Upon a c a r ~ f u l  con- 
sideration of the defendants' exceptions and assignments of error, 
we find no reversible or prejudicial error; and this will be certified 
to the Superior Court. 

No error. 
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Cited: Construction Co. v. R. R., 185 N.C. 47; Redmon v. R. 
R., 195 N.C. 766; Morris v. Transportation Co., 208 N.C. 811; V a n  
Duke  v. Atlantic Greyhound Corp., 218 N.C. 286; Ingram v. Smoky  
M t .  Stages, 225 N.C. 447; Benton v. Joh.nson, 22:3 N.C. 627; Aydlett  
v. Keim, 232 N.C. 370. 

N. 8. GREEN v. W. M. RITTER LUMBER COYPASY ET .4L. 

(Filed 21 December, 1921.) 

1. Employer a n d  Employee--Master and  Servant-Safe Placo t o  Work- 
Xegligenc~Evidencc-Motions-Nonsuit-Tri Is. 

Where there is evidence tendinq to show that th. plaintiff was injured 
while in the scope of his employment, by the neglezt of the defendant in 
not furnishing him sufficient help and proper appliances, which resulted 
in the personal injury complained of in the action, ,I motion as of nonsui~ 
thereon by the defendant is properly denied. 

2. Appeal a n d  Error-Instructions-Contentions-Objections and Excep- 
tions. 

Objections to the statement of the contentions of the parties by the 
judge in his charge to the jury must be tnlre~ :it some irppropriate time 
during the charge or a t  its conclusion, to afford the rrial judge opportunity 
for correcting errors he may have made therein, in order that an excep- 
tion thereto may be considered on appeal. 

APPEAL by defendants from Rryson, J., at July Term, 1921, of 
SWAIN. 

Civil action to recover damages for an alleged negligent injury 
to plaintiff while working a t  the defendant's planing miil on 10 
January, 1920. 

There was evidence, adduced on the trial, tending to show that  
the planing machine a t  which the plaintiff did his work was defec- 
tive and unsafe; that he was required to operate it  without sufficient 

help or assistance; that, for the want of a helper to bear off 
(682) the strips and boards, they were allowed to accumulate 

around the planer, causing it  to stall and rendering it nec- 
essary for the plaintiff to make certain acljustnents: that, in his 
effort to remedy this situation, made more hazardous by rewon of 
the conditions above stated, coupled with a worn and defective 
wrench, which he was required to use, his hand was caught in the 
revolving knives and painfully and permanently injured. 

The usual issues of negligence, contributory nsgligence, and dam- 
ages were submitted to the jury, and answered t ~ y  them in favor of 



N.C.] FALL TERM, 1921. 729 

the plaintiff. From the judgment rendered thereon the defendants 
appealed. 

Thurman Leatherwood and Felix E.  Alley jor plainti f .  
S. G. Bernard and S. W .  Black for defendants. 

STACY, J. The defendants rely chiefly upon their motion for 
judgment as of nonsuit; but, under the principle announced in Steeley 
v. Lumber Co., 165 N.C. 27: Pigford v. R. R., 160 X.C. 93, and num- 
erous other cases to like ~mpor t ,  we think the evidence was sufficient 
to require its submission to the jury and to warrant a verdict in 
favor of the plaintiff. 

The remaining exception is dirccted to a portion of his Honor's 
charge in which he undertakes to state the plaintiff's contentions. 
Defendants say the contentions of their adversary were overstated, 
or statcd too strongly; that  they were not supported by the evidence, 
and that they were given in an argumentative form. We have exam- 
ined the charge with a view of determining whether the d2fendants 
could have been prejudiced in any degree by the manner in which 
the contentions were given, but we have found nothing upon which 
to base any criticism. On the other hand, the charge as a whole secms 
to have been fair, impartial, and exceptionally clear. Furthermore, 
this exception comes within the well v t t led rule that  objections to 
the statement of contentions must be made at  some appropriate time 
during the charge or a t  its conclusion. This requirement is a reason- 
able one, and has been adopted so that the trial court may be given 
an opportunity to correct any error in the respect indicated. S. v. 
Hall, 181 S .C .  527; McdInhan v. Spruce Po., 180 N.C. 636, and 
cases there cited. 

We have discovered no sufficient reason for disturbing the verdict 
and judgment. 

No error. 

Cited: X. v. Brinkley,  183 N.C. 725; 8. v. Jones, 188 N.C. 144; 
S. v. Steele, 190 N.C. 510; Hood, Comr. v. Cobb. 207 N.C. 131. 
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(683) 
S. S. MITCHELL, ADMINISTRATOR OF W. T. AIcCUISTON, DECEASED, V. 

CARL L. TALT.EY. 

(Filed 21 December, 1921.) 

1. Action-Survival-Attachments-Statutes. 
The history of legislation as to attachments culminating in C.S. 798 (4 ) ,  

shows a legislative intent to broaden the right o t  this writ to make the 
same well-nigh coextensive with any well grounded denland for judgment 
in personam, and is sufficiently comprehensive to include the action for 
"causing the death of another by wrongful act. neglect, or default of an- 
other." C.S. 160. 

2. Same--Wrongful Death--Continuing Canse. 
C.S. 160, has been held to create a new cause of action only in the 

sense that a t  common law an action for the wrong:ful death did not snr- 
vive to the personal representatwes of the decaasel; and the purpose of 
the statute was to withdraw claims of this kind from the effect and operation 
of the masim actio personalis morifftr o t m  persona, and to continue, as 
the basis of the claim of his estate the wrongful injury to the person re- 
sulting in death. 

A recovery for a wrongful death allowed by C.S. 160, depending upon 
the question of self-defense in case of willful injury, and on contributory 
negligence in case of "negligent art," or upon settlement of the damages 
in his lifetime by the one injured, shows that it  w:~s in the contemplation 
of the statute that the "injury to the person" should continue after his 
death to be a constituent part of the statutory action allowed to the per- 
sonal representatives, and comes within the provic:ions of C.S. 798 14), 
affording the remedy by attachment for the " injuq to the person hy neg- 
ligent or wrongful act." 

4. Actions-Interveners-Attachment. 
.4n intervener in an action wherein attachment on defendant'qproperty 

has been issued, and who clainls a prior lien hy rctkson of a former order 
of court in another and independent proceeding, becomes party to the 
present action and mas not successfully attack the mliciity of the proceed- 
ings in attachment, and the question of priority is left to be determined 
in the present action. 

5. Same--Husband and  WifeMaintenance-Liens--Conflicting Claims. 
Where the wife has obtained ail order for support from her husband, 

declared a lien on his property, C.S. 1687, in order for her to intervene 
in a n  action in another jnrisdiction and claim pliority over nn attach- 
ment therein issued, it is necessary that she shonlcl show some valid ser- 
vice of process, or waiver hy her husbsnd in an appropriate civil action 
against him. Whether the lien of the wife will in any e-\,ent prevail as 
against the lien of a valid attachmcnt first levied in another court of equ;Ll 
or concurrent jurisdiction. Qumre? 

6. CourtsJurisdiction-Equal Jurisdiction-Snperior Courts. 
One Superior Court has no power to rewke or modify the orders and 

judgments of another when the latter has acquired and holds jurisdiction. 
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APPEAL by plaintiff from Webb,  J., a t  the October Term 
Term, 1921, of GUILFORD. (684) 

Civil action to recover dainagcs of the defendant for 
the willful and wrongful killing of plaintiff's intestate, who was a 
police officer, and a t  the tlme of his death was cngaged in the dis- 
charge of his duty in undertaking to arrest defendant for violation 
of the prohibition law. Defendant escaped immediately after plain- 
tiff's intestate was killed and personal scrvice on defendant, could 
not be made. At the time of issuing the summons, plaintiff, on proper 
affidavit, secured a warrant of attachment and same was levied on 
personal and real property of defendant In said county. including a 
levy on $3,111.60 on deposlt in the National Bank of Greensboro. 
Service of summons by publication having been completrd, a prop- 
erly verified complaint was duly filed, and defendant having failed 
to answer, there mas judgment by default and ~nyui ry ,  and later, 
the case haring been called in open court, the plaintiff nloved that  
the court proceed to execute the ~nqui ry  pursuant to the judgment. 
And thereupon Ethel K. Talley, wife of the defendant, having in- 
tervened after said judgment by default was entercd, movcd to va- 
cate the warrant of attachment, f i r ~ t ,  for that under the statute, no 
such warrant would properly lie in this case: and second, because 
the facts alleged as the basis for the ~pplication were untrue. And 
upon said motion the court being of opinion that the attachment 
would not lie in an action of this character, entered judgment that  
the same be vacated. The plaintiff then niowd to be allowed to pro- 
ceed to execute the inquiry, which was refused. 

As a basis for the right of Ethel K. Talley to intervene in this 
cause, it was inade to appear in a verified petition filed by the in- 
tervener that she was the wife of Carl Talley; tha t  she had four liv- 
ing children of the marriage, sged six, four, and two years, and six 
months; that  her husband was a fugitive from justice, had separated 
himself from the intervener. and was providing nothing for the sup- 
port of herself and children: that the pe~itioncr had made applica- 
tion to the Superior Court of Rockingham County, under C S. 1667, 
to obtain alimony without divorce; and that on such, h ~ r  applica- 
tion, the judge presiding in said county had ordered and decrced as 
follows: 

"That the plaintiff is entitled to a reasonable subsistence from 
the property and earnings of defendant, and that ?he court hereby 
allots to plaintiff the dwelling-house and lot referrcd to and dp- 
scribed in the complaint as a honle for herself and said children, and 
further allots and assigns to her the sum of 3100 a month as a rea,- 
sonable subsistence for her and said children, which sum the defend- 
an t  is required to pay out of his earnings or olher moneys to plain- 
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tiff; and if defendant fails to pay said ,sum on the first day 
(685) of each and every calendar month, t h m  the same may be 

collected by execution out of other prcyertp or funds of the 
defendant in the State. 

"It is further adjudged tha t  plaintiff have and recovcr of the 
defendant the sum of $300 as reasonabie subsistence for her and 
said children from date of the abandonmcnt of 1.hern by the defend- 
an t  until the date of the making of this order. 

"And i t  is further ordered and adjudged thzt the defendant be 
and he is hereby required to cause all moneys on deposit in the 
Greensboro National Bank of Greensboro, North Carolina, assigned 
or transferred to the clerk of this court as trustee in order to secure 
compliance with this order. 

"A certified copy of this order shall be s e r v d  upon the Greens- 
boro National Bank, to the end tha t  i t  shall not pay out or permit 
the transfer of the funds in said bank, except as provided by order in 
this action, and the allowance to plaintiff is hereby ~ecured  by a lien 
which the court declares upon said fund." 

KO notice of the motion on which this judgment was entered was 
served on defendant Talley, and so far as appc3ars, there has been 
no service by publication on said Talley of either the notice or the 
summons in said proceedings, nor has there beer any order for such 
service, but the judgment in said proc~eclings lqas entered on alle- 
gations in the petition, duly verified, as to the kind and p!acing of 
the property, and that the defendant, Carl Talley, her lniqband, was 
a fugitive from justice, had abandoned and separated himself from 
the applicant, and was furnishing no support either for herself or in- 
fant children, and tha t  the order applied for was absolutely essential 
to their subsistence. 

From the rulings of the court, adversely af'ecting his interests, 
plaintiff, having duly excepted, appealed. 

King, Sapp & King for plaintifi. 
A. W .  Dunn and Brooks, Hines R. Smith for Ethel K .  Talley, in- 

tervener. 

HOKE, J. I n  the recent case of Tisdale v. Ezihnnks, 180 N.C. 
153 and 155, the Court, in upholding the writ of attachment in an 
action for slander, had occasion to refer to t h ~  succcssive statutes 
controlling the matter, by which the lawful use c ~ f  this writ has been 
continuously enlarged until under the latest amendment, (3.8. 798, 
subsec. 4, the right is extended to actions for "any injury to the 
person, caused by negligence or wrongful act," n?d i t  was there said 
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tha t  the history of this legislation and this, the latest amendment LO 
the law, showed an evident intent on the part of the Legis- 
lature to broaden the right to this writ and make the same (686) 
well-nigh coextensive with any well grounded demand fcr  
judgment in personam. Under this. the correct interpretation, we are 
of opinion tha t  our statute appertaining to attnchments, from the 
language used and the purpose and policy of the Legislature as  
evinced in these various amendments, is sufficiently comprehensive 
to  include the action for "causing the death of anothcr by wrongful 
act, neglect or default of another," as provided in ch. IV, sec. 160, 
of the Consolidated Statutes. 

While we have repeatedly held, and the position is in accord with 
the authoritative cases on the subject elsewhere, tha t  this law, com- 
monly designated as the Lord Campbell's Act, has the effect of creat- 
ing a new cause of action in the sense that  such a suit could not be 
maintained a t  common law, i t  will appear from the better considered 
decisions construing the statute, both in England and in this coun- 
try,  that  its purpose was to withdraw claims of this kind from the 
effect and operation of the maxim, actio personalis moritur clim per- 
sona, and that  the action did not thereby lose its identity, but that 
the basis of such a claim continued to be the wrongful injury to the 
person resulting in death. Applying the principle, though there are 
cases to the contrary, i t  has been very generally held tha t  if, in case 
of willful injury causing the death, the defendant was acting in his 
necessary self-defense, or in case of negligence, if the deceascd a t  the 
time was guilty of contributory negligence, or if tlie injured party 
had given a release or had been settled with for the injury during 
his life, either by adjustment inter partes or by suit, under the stat- 
ute no recovery could be had for the death, thus showing tha t  in 
case of death following a wrongful injury there were not two causes 
of action contemplated, but one, and that the "injury to the person" 
continued to be a constituent and essectial feature of the action 
provided for, and so, as stated, coming under the broad and com- 
prehensive terms of our law of attachment affording the reinedy for 
"injury to the person by negligence or any wrongful act." ChemLcal 
Co. v. Edwards, 170 N.C. 551; Mich. Central R. R. v. 17~eoland, 227 
U.S. 59-70; Lincoln v. Detroit, etc., R. I?., 179 JIich. 1 8 9  Read v. 
Great Eastern, 3 L.R. 867-68. p. 555; Hecht v. R. E., 132 Ind. 507; 
Littlewood v. Mayor, 89 N.Y. 24; Crupe v. Czty of Syracuse, 183 
N.Y. 395; Tiffany, Death by Wrongful Act, sec. 124; 8 R.C.L. 786- 
790. 

I n  Chemical Co. v. Ed~oards,  supra, holding that a judgment for 
the wrong, duly paid to the injured party in his life, would bar any 
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action to recover for the death, after quoting iron1 the opinion of 
Rapallo, J., in Littlezcood v. Mayor, supm, i t  war; said: "These views 
of the learned judge, arising chiefly from the language of the statute, 

derive strong support from the suggesticn tha t  although the 
(687) statute may be considered in some respects as creating a 

new right of action, i t  has its ioundatior: in a single wrong." 
And in Vreeland's case, supra, Associate .Jlmticc: Lurton, delivering 
the opinion, "But as the foundation of the right of action is the 
original wrongful injury to the dccedent, it has been generally held 
tha t  the new action is a right dependent on the existence of a right 
in the decedent. And in Hecht v. Ohio T7aLley R. R., it was said, 
among other things: "Although some items of evdence may be com- 
petent, or even necessary, in one case and not ill the  other, and the 
method of proof may differ, still the action in pither case is based 
on the negligence of the defendant in causing the same identical in- 
jury, and the damages in either case grow out of such negligence." 

It will be understood that  we do not intend to qualify the prin- 
ciple upheld in our decisions. Causcy v. R. R., 16fi X.C. 5, and others, 
tha t  the statute commonly known as Lord Campbell's Act creates a 
new cause of action, but me are of opinion, and r:o hold, tha t  the ac- 
tion i t  does create is so involved in and dependent upon the injury 
to the person which results in death as to bring the same within the 
broad and comprehensive language of our statute on attarhmpnt, au- 
thorizing the issuance of the writ. We do not consider i t  necessary 
or desirable to advert especially to the authorities cited by inter- 
vener tending to show tha t  the wrongful causing of another's death 
is not included in the terms ('injuries to the person." Some of them 
undoubtedly are in support of defendant's position, but the question, 
as  a rule, was presented in facts differing from those of the instant 
case, and in the  construction of statutes having terms of less com- 
prehensive import and permitting other construction than our law 
as to writs of attachment. 

While we have dealt somewhat a t  length with the ruling of the 
court vacating the writ, because, as the record now appears, the 
right of plaintiff to further continue ihe present suit is dependent 
on its validity, we must not be understood to hold tha t  the inter- 
vener, Mrs. Talley, has the right to rake  this question, coming into 
court and claiming the property held by it, she submits her case to 
the court's jurisdiction, and the only question 0p.n to her is whether 
she has an interest in the property superior to tha t  corferred by the 
writ of attachment. I n  a case a t  the present terrn, Peed Co. v. Feed 
Co., post, 690, i t  was earnestly contended hefore us that  an inter- 
vener could raise the question of the court's jurisdiction, and in dis- 
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approval of the position, Stacy, J . ,  delivering the opinion, said: "This 
jurisdictional question, arising from an alleged want of proper ser- 
vice, is sought to be raised by the intervener, after having taken the 
property under proper bonds for its forthcoming. We have Eeld in 
Forbis v. Lumber Co., 165 N.C. 403, and cases cited therein, 
that  this position is not open to appellant. It is entitled to (688) 
be heard only upon one issue, viz.: Does the property at- 
tached belong to i t  (the intervener)? Rank v. Furniture Co.. 120 
N.C. 477." 

As to the rights of the intervener and on the facts as thev now 
appear in the record, her claim is based on a preliminary judgment 
of the Superior Court of Rockingham County, purporting to be 
under C.S. 1667, providing for an award of alimony without divorce, 
and we deem i t  not amiss to say tha t  a perusal of this statute will 
disclose that  the relief in such cases must be wrought by civil action, 
and for the proper maintenance of which there must be either per- 
sonal service of summons on defendant within the jurisdiction or 
voluntary appearance by him, or thcre must be a t  least constructive 
service by publication, Johnson v. TVhi ld~n,  166 N.C. 104, and while 
the statute provides that an order for temporary support may be 
made in the cause without notice of such an application, whcre the 
defendant, having abandoned his wife, is absent from the State or 
is in parts unknown, etc., etc., and our authorities seem to hold tha t  
as  against such a defendant an award of slimony may be made ef- 
fective against his property situated within the State without p a -  
sonal service and without an attachment levied. White v. W h i t e ,  
179 X.C. 592, i t  does not necessarily follow that  such a judgment 
would prevail a s  against the lien of a valid attachment first levied 
in another court of concurrent or equal jurisdiction, and in any 
event and as now advised the rights of the partieq presented in this 
litigation must be determined in the present suit and not otherwise. 
One Superior Court has no power to revoke or modify d he orders and 
judgment of another of which the latter has acquired and holds jur- 
isdiction. Rear v. Cohen, 65 N.C. Till. 

On the facts as now presented, this opinion will be certified that 
judgment vacating the attachment be reversed. The amount of plnin- 
tiff's damages be ascertained, and the issue then determined between 
the plaintiff and the intervener as to their respective rights and in- 
terests in the property levied on. 

Reversed. 

Cited: Capps v. R. R., 183 X.C. 187; Bridger v. Mitchell, 187 
N.C. 376; Hill v. Patillo, 187 N.C. 532; T,ockhart v. 17s. CO., 193 
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N.C. 12; l'ieflenbrun v. Flannery, 198 N.C. 39!3; Brown 21. R. R., 
202 N.C. 261 ; Davis v. Land Bank, 217 N.C. 149. 

(File6 21 December, 1921.) 

1. C o u r t s 4 e n e r a l  S t a t u t e M u d i c i a l  Notice. 
An act withdrawing the operation of a State-wid(. law within a certain 

county will be taken judicial notice of by our coul,ts. 

2. Statutes-Bmendments-Recorders' Courts - Sctions - Abatement- 
Constitutional Law-Appeal and  Error .  

Where the question of the constitutionality of C.S. 1336, establishing 
recorder's courts by a general act is the subject of the action, and pend- 
ing the appeal the Legislature was withdrawn the effect or operation of 
the statute from a certain county wherein the establishment of the court 
was the subject of injunctive relief, the cause of action abatm and the a p  
peal will be disinissed a t  the cost of each par*, 2nd the order restrain- 
ing the establishment of the particular court mill continue to be effective. 

APPEAL by defendants from Bryson, J.,. 10 13ctnber, 1921, from 
CALDWELL. 

Civil action heard on preliminary restraining order before the 
judge holding the courts of the Sixteenth Judicial District and by 
consent of the parties a t  Morganton, N. C., on 10 October, 1921. 
The action is to restrain the defendants, the board of commission- 
ers of Caldwell County et al., from maintaining a recorder's court 
in Caldwell County pursuant to a resolution t c ~  that effect on the 
ground chiefly that  the act under which defendants had established 
and were proceeding to organize and maintain ,;laid court, C.S., ch. 
27, subch. 4, is unconstitut,ional. The restraining order was continued 
to the hearing, and defendants excepted and appealed. 

Mark Squires, W. C. Newland, and La?or~nce Wakefield for plain- 
tiffs. 

A. A.  Whitener for defendants. 

HOKE, J. Pending the appeal, the General Assembly of North 
Carolina, a t  the Special Session 1921, has passed an act, same being 
House Bill No. 568, Senate Bill No. 304, withdrawing the Sixteenth 
District, including Caldwell County, from the offect and operation 
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of the sub-chapter in question, and under and by virtue of which 
these courts are authorized and maintained, and repealing all laws 
and clauses of laws in conflict with its provisions. As a result of the 
measure, the power to maintain the court being withdrawn, the court 
itself is necessarily abolished, and the actior. which concerns only its 
existence and maintenance must abate. Our decisions on the sub- 
ject are to the effect tha t  the Court will take judicial notice of a 
public statute of this character. b e i d  v. R. R., 162 N.C. 355; Wilcel 
v. Cowzrs., 120 N.C. 451. And involving, as i t  does, the cx- 
istence and maintenance of a public office, the right to (690) 
abolish it is well within the legislative power. M i d  v. Ell- 
ington, 134 N.C. 131. The saving clause as to actions already insti- 
tuted as contained in C.S. 3948, referring only to rights and interest 
of a private nature. 

In  a case of this kind, and under the decisions referred to and 
others of like import, each party will pay his on7n cost in this Court, 
and the judgment as to cost in the court, below will stand and be en- 
forced as entered. 

Action abates. 

ROSEMAK FEED CORIPAIY\'T v. XASHVILLE GRAIN AND FEED COM- 
PANY, - 4 s ~  BLA4NTOX FEED COMPAKY r. NSSHVLLLE GRAIN SND 
FEED COMPAST. 

(Filed 21 December, 1921.) 

1. Attachment-Intervener-Issues-Pleadings. 
In proceedings in attachment of the funds of a nonr~sident debtor in 

the hands of a local bank. a foreign bank intervening and claiming the 
funds has no interest in the action beyond the question of its ownership; 
and wllere the defendants neither appear nor plead. objection of the inter- 
pleader is lintenable that it  does not affirmatively appear that the defend- 
ants owned the funds, or that service has not been made on them, and 
that the court cannot, therefore, further proceed. 

2. Same-Service-Process-Waiver. 
The defendants in attachment may waire lack of service, and an inter- 

vener, a stranger to the action, except upon the issue of his ownership, 
will not be heard to object on that account. 

3. Same--Banks and Banking-Agency for  Collection. 
The intervening bank in attachment, if it establish the fact of its omn- 

ership as purchasers in due course, etc., will vacate the attachment: but 
if it be found that the intervener was only 3n agency for collrction, the 
attachment will hold as hetn-een the intervener and the plaintiy. 
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APPEAL by intervener from Shall', J., a t  the July Term, 1921, of 
MCDOWELL. 

Civil actions to recover damages for alleg,ed breaches of con- 
tracts, by consent consolidated and tried together in the Superior 
Court. 

Plaintiffs, local companies, having causes of action against the 
Nashville Grain and Feed Company, a foreign resident partnership, 
instituted these suits in the Superior Court of McDowell County, 
and in each case sought to obtain service upcn the defendants by 
attaching the proceeds of certain drafts in th~. hands of the First 
National Bank of Marion, N. C., and the First National Bank of 
Lincolnton, N. C., i t  being alleged that said funds belong to the de- 
fendants. 

Thereafter, in each case, the American National Bank 
(691) of Nashville, Tennessee. was allowed to intervene and set 

up its claim of title to the proceeds of said drafts. Ry  con- 
sent the funds were turned over to the intervener, bonds being filed, 
and the garnishee banks were released from Iurther liability. The 
defendants filed no answer in either case. 

The causes, after consolidation, came on for trial upon the issue 
of ownership raised by the interpleader, and the jury returned the 
following verdict in each case: 

"Is the American National Bank of Nashville, Tenn., the inter- 
pleader, the owner of the proceeds of draft paid by Roseman Feed 
Company to First National Bank of Lincolnton, North Carolina, 
and of proceeds of draft paid by Blanton Grocery Ccmpany to First 
National Bank of Marion, N. C.. and attached in this cause, and 
entitled to the possession of same? -4nswer: 'N3.' " 

From the judgment entered, the intervener appealed. 

Kemp B. Nixon and Pless, Winborne ck Pless for plaintiffs. 
A .  L. Quickel for interpleader. 

STACY, J. The first exception appearing cn the record is di- 
rected to his Honor's refusal to vacate the warrants of attachmmt. 
for that  i t  does not appear affirmatively that the property attached 
belongs to the nonresident defendants, and it is therefore contended 
that  the court was without authority to proceed further in the cause. 
It should be observed that the defendants have made no appearance 
and filed no answer in either case. This jurisdictional question, aris- 
ing from an alleged want of proper service, is sought to be raised 
by the intervener after having taken the property upon the execu- 
tion of bonds which were to stand in lieu thertlof. We have held in 
Forbis v. Lumber Co., 16.5 N.C. 403, and cases cited therein, that 
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this position was not open to appellant. I t  is entitled to be heard only 
upon one issue, vie.: Does the property attached belong to i t ?  Bank 
v. Furnz twe  C'o., 120 N.C. 477. The intervening bank ostensibly has 
no interest in the merits of the actions pending betwem the present 
plaintiffs and the present defendants. Furthermore. this is an nbjec- 
tion which, even if valid, might be waived by the defendants; an3 
hence a stranger mill not be permitted to make it for them. Blair v. 
Puryear, 87 X.C. 101. 

If the intervener held the drafts as a purchaser for value, the pro- 
ceeds derived therefrom could not be attached in the hands of the 
Marion and Lincolnton bankq as the property of the Kashville Grain 
and Feed Company; but, on the other hand, if the intervener acted 
merely as a collecting agent, the proceeds would belong to the de- 
fendants, and consequently they would be subject t c  attach- 
ment in the hands of the local garnishee h d i s .  W o r t h  Co.  (692) 
71. Feed C'o., 172 N.C. 335. The case was tried upon this 
theory and the question of ownership, as found by the jury, has 
been determined against the intervener. 

Applying these settled principles to the facts presented, it follows 
tha t  the remaining exceptions must be overruled. His Honor charged 
correctly on the burden of proof and ruled properly on the plea of 
estoppel. After carefully examining appellant's exceptions and as- 
signments of error, we have found no sufficient reason for disturbing 
the result. 

No error. 

Cited: M a n g u m  v. Grain Co., 184 K.C. 182; Adnms v. Cazrdle, 
188 N.C. 186; Gooding v. Pope, 194 N.C. 403; Bulluck v. Haley,  198 
N.C. 356. 

L. B. BUTNER v. BROWN BROTHERS. 

(Filed 21 December, 1921.) 

Negligence - Evidence - Nonsuit-New Action-Second Appeal-Appeal 
and Error. 

It apl~earing in this case, inrolving h e  qnestion of defendant's negli- 
gence. that  a motion of nonsuit on the eridence has been affirmed on a 
former appeal (180 N.C. 612), and another action has been brought be- 
tween the same parties for the same cause. aud agam nonsn;ted upon 
subs tan ti all^. the same evidence, the Superior Court having follonred the 
former decisions of the Supreme Court in the former action, the judgment 



IN T H E  SUPREME COURT. 

is afirmed on the appeal in the subsequent action, for the reasons stated 
in the former decision. 

CLARK, C.J., dissents. 

APPEAL by plaintiff from Shaw, J., a t  the August Term, 1921, of 
YANCEY. 

Civil action to recover damages for physicd injuries suffered by 
reason of the alleged negligence of defendant company, its agents 
and employees, in operating a lumber mill. At  dose of plaintiff's evi- 
dence, on motion, there was judgment of nonsuit, and plaintiff ex- 
cepted and appealed. 

Charles Hutchins and A. Hull Johnson for plaintz-ff. 
Watson, Hudgins, Watson R. Fouts for deftmdant. 

HOKE, J. This cause was before the Court in a former appeal, 
and i t  was there held tha t  the defendant's inotlon for nonsuit should 
have been sustained. This opinion having been certified down, judg- 
ment of nonsuit was formally entered pursuant to the opinion. Plain- 

tiff then instituted present suit to recmer for the same in- 
(693) jury and a t  close of plaintiff's evidenoe, on motion, a judg- 

ment of nonsuit was again entered m d  plaintiff excepted 
and appealed. 

On perusal of the present record and a careful comparison with 
the facts set forth in the former appeal, we are of thc opinion tha t  
the two actions are made to rest on substantially similar facts, the 
questions presented are substantiallv the samt, and for the reasons 
set forth in the former opinion we must hold that  the judgment of 
nonsuit has been properly entered. There, as in this case, the plain- 
tiff a t  the time of his injury was in the mill getting some edgings, 
contrary to the rules of the company, contrary to the explicit in- 
structions of his own father, and acting on the invitation and by the 
directions of one Joe Rischell, a subordinate employee, having no 
authority, express or implied, to bind or charg12 the companv in this 
matter by his words or by his conduct. A statement of the nertinent 
facts and the authorities upon which the ruling is based will suffi- 
ciently appear by reference to the former case reported in 180 K.C. 
612. The judgment of the court is 

Affirmed. 

CLARK, C.J., dissenting: This case was here before, 180 N.C. 
612-619. The action is by the same plaintiff against the same de- 
fendant, and for the same cause of action. 'The plaintiff, who, i t  
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appears from the uncontradicted evidence in this apped.  was 11 
years old when injured, recovered on the former trial a substantial 
verdict and judgment. On the former appeal it was held by the ma- 
jority opinion tha t  the verdict should be set aside and the cause 
dismissed as on motion of nonsuit. On such judgment, from time im- 
memorial, the plaintiff has had the right to bring n new action for 
the same cause to strengthen his case if he can do so. and he truly 
claims tha t  he has done so as will appear by comparing the testi- 
mony on this occasion with that  offered on the former trial. 

It is true that  a second appt2al in the same cause will not he en- 
tertained. But  this is not that  case. Here there is an entirely new 
action, and the plaintiff also contends there is much addition21 tes- 
timony which negatives the objection that the evidence now before 
the court is substantially the same as on the former trial. Besides, 
the plaintiff on this appeal presents exceptions for the rejection of 
testimony which were not presented before, and which, if admitted 
by the court, as i t  should have been, would have made a material 
difference in this trial. 

On the former trial, as in the present case, +here was evidence, 
which must be taken as true on a motion of nonsuit, that the plain- 
tiff Earl Butner, who sues by his next friend, was a boy 11 years of 
age a t  the time of his injury, and tha t  prior to his injury he 
had worked in the defendant's mill a month or more, hav- (694) 
ing been employed by the defendant company in violation 
of the laws of this State. There is the testimony of Lonus Butner, 
the boy's father, p. 17 of the record; of hliller, p. 21 ; Honeycutt, p. 
23; McKinney, p. 23; Garrett Honeycutt, p. 2.5, and of Earl  .Outner 
himself, p. 27, and other witne~ses,  that the plaintiff, together with 
other small children were in the habit of playing all over and through 
the plaintiff's band mill, and tha t  it was their custom for the boys 
to get strips a t  the very place where the young boy was injured; 
that  the management of the mill knew of this custom and had made 
no objection. The testimony of several witnesses is t b s t  children 
would be in the mill getting strips a t  the live rolls ?very day nt the 
exact place where Earl Butner was injured, and that  there were no 
notices for children to stay out;  that the custoin was so general for 
children to be in the mill and all through i t  and to get strips where 
Earl got them that it was generally recognized. It was alsc in evi- 
dence, which must be taken as true on the nonsuit, that  when Earl 
and other small children would be in there getting strips, a t  the place 
where Earl was injured, the mill foreman would be in there sitting 
around in the mill, and would raise no ohjection to this custom. 

It was also in evidence that  the defendant company owned this 
large band mill with 25 tenement houses immediately around the 
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band mill, where the employees of the mill lived, and that  at  the 
place where the plaintiff was injured there were live rolls or cogs 
which were only protected on the top and half way down by the 
covering. The evidence on this occasion is much fuller as to the ab- 
sence of the covering than on the former trikl. I t  shows that  the 
saws were running just about the height of the boy's arm when 
standing up, and tha t  the covering only camr. down half-way the 
side of the dangerous machinery or cogs so that  he did not!, as argued 
before, have to come up under the lnachinery to Se injured, hut was 
in fact injured because his elbow was caught by the cog when he 
was in a natural position picking up the strips. The boy. 11 years 
old, according to the testimony, was sent on the day of the injury 
to get the strips which the foreman and the mperintendent of the 
mill had promised his father should be thrown out. This had not been 
done, and when Earl  came in, as usual with children, Rischel, who 
was in charge of the mill a t  that point, motioned to him to come in 
and pointed to the strips. Earl  went to the place thus shown him, 
and where he and the other children had been accustomed to go to 
get the strips, and while getting them his arni was caught by the 

live rolls of cogs, not underneath the machine, but on the 
(695) side, about the height of his arm and where the cogs were 

entirely unprotected, and his arm was so mutilated that it 
had to be amputated near the shoulder. 

Among the differences from the evidence on the former appeal, 
i t  may be noted tha t  the age of the boy, when injured, was stated, 
in the opinion of the court, to have been 12 years, and on this trial 
the testimony, which must be taken as true on the nonsuit by the 
trial judge, is not only that  he was only 11, hut this testimony is 
now uncontradicted. Besides, there are several exceptions and assign- 
ments of error which did not appear on the fcrmer trial: 

1. The court erred in sustaining the objection to this question 
and excluding the evidence, "What was the custom, if there was any 
custom, for boys to get strips right a t  the p ace where Earl was 
hurt?" The plaintiff should certainly have heen permitted to show, 
as alleged in his complaint, that  the custom had long existed, with- 
out restriction, for children to gct strips a t  the czact place where this 
child was injured. This is alleged in the complaint (paragraph 4) as 
one of the causes of action, and the plaintiff w:ls entitled to ask the 
question to prove it. If, as alleged, and as the p l a i n t 8  offcred to 
show, there had been unrestricted custom for children to get strips 
a t  that  place, it was material evidence tending to show that the 
proximate cause of the injury was the negligence of the company. 

2. Exception two is that  the plaintiff a s k d  the wi tne~s  Riddle, 
"What, if anything, do you know about a custom for children to 
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play in the mill and get strips in the mill?" which was answered by 
the witness: "They went through there and got strips." This answer 
was stricken out "because the boy (Riddle) was not therc until af- 
ter the injury." This witness stated that he was in the mill before 
Earl  was hurt, but did not work in that  place, but would go in there 
after the mill was closed down; that he worked a t  slabs outside, and 
went in after Earl was hurt. Riddle evidently meant that  on the day 
he did not go to the place where Earl  was hurt until after the injury, 
and i t  was surely competent for him to say that  children as a custom 
went through the mill, though he was not in tha t  room until after the 
injury to Earl. H e  was competent to testify as to the custon~, which 
he stated, being an employee in the mill, and his testimony should 
not have been stricken out simply becauqe he was not present a t  
the exact moment tha t  Earl  was injured. 

3. The witness McKinney was asked, "What do you know c?f 

the continuance of the custom for children to play in the mill?" This 
was alleged in the complaint, and was a most pertinent question 2nd 
a most material circumstance which the plaintiff' was entitled to 
prove by this witness, and it was error to exclude it. The plaintiff 
was entitled to place before the jury the long-continued custom of 
the defendant, that the children had been allowed, without 
restriction, to play around highly dangerous cog-wheels, (696) 
which were insufficiently protected. 

4. The defendant also excepted and assigned as error that when 
the plaintiff asked the witness, "State whether or not there was any 
general custom for them (children) to get fuel a t  the livc rolls?" on 
objection by the defendant the witness was not allowed tr, state 
what was the general custom in this respcct. 

The exclusion of these questions, tending to prove Chat there was 
a general custom by the defendant to allow children in the mill, and 
to get strips a t  that  place, was erroneous, and tended seriously to 
hamper the plaintiff in laying the facts alleged in his complaint be- 
fore a jury in order to show that the negligence of the d ~ f e n d a n t  
company in this, as well as in other reqpwtc., was the proximate 
cause of the injury, and to negative any allegation of contributory 
negligence by this 11-year-old boy, who was getting these strips as 
he and other children of that  age had been long permitted to do by 
the company without objcction; that  he went in on thif occnsion not 
only a t  the invitation of the man who was operating ihe machinery, 
but according to the custom of the company, or those manzging it. 
who had permitted children to do this without reqtriction. This fixes 
the responsibility on the company irrespective whether .Joe Rischel 
had authority to invite the plaintiff to come in and get the ..trips on 
tha t  occasion or not. 
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But  irrespective of the great harm which accrued to the plaintiff 
by the refusal to admit the above evidence, evm upon the mutilated 
evidence admitted the case should have been submitted to the jury, 
and i t  was error to direct a nonsuit. 

In  brief, the evidence jn this case, which ccmes before the Court 
upon its own merits, for it is a new action, a r d  not another appeal 
in the same case, is as follows: The father testified that the boy was 
11 years old when injured, a t  7:30 a.m., 16 Jlslrch, 1918, in the mill 
of the defendant. H e  testified he met the forcman of the company 
one night near the mill and asked him i f  he could get some strips a t  
the mill. The foreman replied that  he could get all he wanted, the 
witness then asked him who handled the s t r i p  and worked a t  the 
edger table, and the reply was, Rischel. The witness then went to 
Joe Rischel and asked hiin to throw out some strips. and he replied 
tha t  it would be all right. Some davs thereafter when the mill started 
up he again mentioned the matter to Rischel, who told him tha t  he 
would throw out some strips, and the next mcrning he sent his son 
Earl  down to get them, but told Earl not to go into the mill for 
them. When asked if he knew of any custom evistinp a t  the mill for 
boys to go in, the defendant objected, but the court overruled the 
objection, and the witness answered that  he did and he had noticed 

the habit of boys being in the mill. I3e thought there was 
(697) danger in i t ,  but i t  was the custom. This witness also stated 

tha t  he had seen boys getting strips occasionally where Ear l  
was afterwards hur t ;  tha t  sometimes he would he a t  the mill once 
a week, and he had seen them there several tirnes; that  he had seen 
boys all through the mill; that  they would gc~ all through the mill 
everywhere; that  he had a picture that descvibes the place where 
Earl  was hurt, but i t  was the picture of another mill, and mas ad- 
mitted by the court only for purposes of ill~ist~.ation and not as evi- 
dence in this case. B u t  the witness was p e r m ~ t t ~ d  to add tha t  the 
machinery in the picture was similar to that  used in this mill. The 
witness further stated tha t  the place where Earl was .tancling was 
a t  the first live roll in the front, of the picture standing a t  the edge 
of table on the left of the edger, a t  the first live roll. This answer 
was stricken out, because the witness later admitted lie did not see 
his son a t  the machine, a t  the moment when he was hurt. The wit- 
ness further stated that  though he was in the rrdl often he had never 
seen any notices forbidding children to come i r .  This witness further 
described the machinery as follows: "These l i w  rolls revolve a t  right 
angles, and the two cog-wheels ucder the edge of the table inade the 
rolls move; one cog-wheel was on the live rc~lls and the other re- 
volved in the cog-wheel next to it; then there was a hood made of 
steel that  came over i t  on top ~ n d  partly dew the  ,sides: if any one 
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sat  down on top of that,  his pant,s might be drawn into it and you 
would not have to get up under the wheel to get caught, but i t  has 
got to go under there before i t  could get to the cogs. T h e  housing 
comes down half-way o n  the sides. He further said tha t  he had qeen 
signs in the mill not to smoke, but if there were any signs up to keep 
children out he did not know it. He  testified that  .Joe Rischel pointed 
out to him where Earl  was hurt, and that it was a t  the first live 
roll in the picture. On cross-examination he said again that  the cov- 
ering came down over the cog-wheels about  ha l f -way;  that t l~ere  were 
20 or 25 rental houses about the mill in which the renters lived, and 
tha t  Earl worked in this mill before he was injured and n-hen he was 
11 years old. H e  further testified without exception, "The cog-wheels 
were about half covered, tha t  is, all over the top and half-zcny down 
the  sides; Earl pointed out where he was hurt after he came back 
from the hospital. Arthur Brownie, the foreman, told him that he 
would have the strips thrown out, but he did not do it. Anyway they 
were not out there when Earl went down for thern. At the Ruther- 
ford Hospital they cut off his son's arm. The witness was asked 
what were the expenses he paid a t  the hospital and the doctor's bill, 
and did the lumber company pay any part of these expenses, but on 
the objection of the defendant this evidence was excluded, ae was 
also the question as  to Earl's present health, a ~ d  t h ~  plaintiff ex- 
cepted. 

The witness Miller also testified a t  the trial (in -4u- 
gust, 1921) tha t  he would be 16 next -4pril (1922), and that  (698) 
he was working in the mill in 1918 when Earl  Butner v a s  
hurt, and tha t  he had worked for the defendant company before that,  
and had seen other boys working in the mill just about his size; 
tha t  he had seen boys in the mill, often. a t  different places; that he 
knew where Earl  was hurt. and had seen boys playing nearly all 
over the mill; that he had seen boys picking up edgings where Earl 
was hurt, and had gotten strips there to build a fence with; that  
this was the only place there to get them; thry came through the 
edger and would be pitched off a t  the end of the mill; tha t  he had 
gotten strips where Earl  was hurt. 

Alex. Wilson testified tha t  he had seen children come in there; 
that he had seen children up on the dock where the boy was hurt;  
that  some of the children he had qeen in there were 5 to 7 years old; 
tha t  if a boy stood close enough he nliglit be jecked into this ma- 
chine; that  he had seen all sizes of children there from ten ycars on 
up;  that  he does not know anything about children being put out of 
the mill bv the foreman; that he never saw it done. 

Dock Forbes testified tha t  he had seen boy< in the mill, about 11 
years old, but does not know whether they were playing. He  also 
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testified that he did not know anything as to notices about children, 
but there was a notice up not allowing smoking, but would not say 
there was such a notice as to children staying out. 

Orville McKinney testified that he lived there before Earl  was 
hurt, and mas often in the mill, and children were in there 7 years 
old and up during the day, any t h e  they wanted to go in;  that he 
never saw any notice for children to stay out. 

Garrett Honeycutt testified that  he had sten children in there; 
going backwards and forwards through there, 8 years old and up, 
most any time during the day ;  tha t  if there mas any notice as to 
children staying out he did not see it, and when children were in the 
mill they would go most any place they wanted to. He  ran the 
slasher in the mill and saw children in the mill Charlie Forbes testi- 
fied tha t  he was not about the mill much, but had seen children going 
through the mill, 7 years old up. 

The plaintiff, Earl  Butner, testified that he was hurt 18 March, 
1918, when about 11 years old. H e  worked in the mill before he was 
injured; that  he went to the mill to get strips the clay he was hurt;  
that  he did not find the strips outside, and Joe Riscliel was in charge 
of the machinery where hc got hurt that  day ;  Chat when he went for 
the strips Rischel was standing a t  the dock snc? motioned for him to 
come up into thc mill; tha t  he went up and Rixhe l  took him around 
and showed him where the strips were and told him to get in there 
and get them, tha t  he was busy; plaintiff went to get them and pulled 

out several. He grabbed hold of one and it mas prrtty tight 
(699) and he gave a jerk and i t  pulled out and his sleeve got 

caught in the cogs; that he saw children in the  mill just 
about every day. They would be in there getting strips every day 
where he was hurt;  tha t  he never saw m y  not ce to children to stay 
out. The court refused to allow him to answer the question whether 
he had played in the mill before, but to the question whether he had 
ever been in the mill before, he was allowed to answer, "Yes, sir; 
about every day ;  tha t  the reason he quit carrying water in the mill 
was that his father stopped him to go to sch3ol; that no one ever 
led him out of the mill; that  the foreman (Brownie) never led him 
out in his life; that  they never tried to keep him out of the mill; 
tha t  the cogs where he was hurt u w e  r w ~ r e c '  top and about half- 
way down the sides; that when he pulled the strip his arm did not 
go up but i t  must have went into i t ;  that his father had told him to 
stay out of the mill three or four Limes; tha t  he was 11 years old then; 
he said he had got strips a t  this place before, and that  when he got 
them there was not any objection; that when the boys would get 
strips a t  tha t  place the foreman of the mill was there sitting around, 
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and he never had seen him raise any objection." The plaintiff also 
put in evidence the part  of the answer admitting that  the foreman 
had promised the plaintiff's father to throw out the strips. 

The rule is without any exception, tha t  on a judgment of nonsuit 
as in this case the evidence for the plaintiff must be taken in the 
most favorable aspect with the most favorable inferences to br drawn 
from it, excluding the evidence for the defendant, for the reason that  
the judge cannot a s  a matter of law decide what part  of the evidence 
the jury might or might not believe; and, therefore, thc evidence 
for the plaintiff on such motion must be taken in the mobt favorable 
aspect for the plaintiff. 

The evidence in this case, mutilated though it may be by the ex- 
clusion of the evidence which was offered by the plaintiff, and which 
exclusion he has assigned as error, still leaves enough to show that 
the plaintiff was entitled to have this case submitted to the jury. 
This is not the same case tha t  was here before, but is a new action, 
and there is much evidence which was not before presented or dis- 
cussed. 

The evidence before us, taken to be true, as it must be OP this ap- 
peal, and, indeed, there is no contradiction of this, shows tha t  the 
boy was only 11 years old when hurt ;  that he had vorked in the 
nil1 prior to tha t  time, though i t  was n violation of law by the de- 
fendant; that  children from 7 to 8 years old up had been customarily 
allowed to roam through the mill, and there were no notices up for- 
bidding them to do so; that  t h ~  foreman or manager (Mr.  Brownie) 
knew of this fact;  tha t  boys, and, indeed, the plaintiff h im~elf ,  had 
been allowed to get strip. from this edger to the knowl- 
edge of the foreman, who was sitting around, and tha t  he (700) 
never objected to the plaintiff or other boys getting them, 
tha t  the father of the plaintiff got permission to send his son down 
there to get these strips, and the foreman promised to have then1 
thrown out for hirn; the plaintiff's father told him not to go into 
the mill on that  occasion, but the strips not being thrown out, he 
mentioned his errand to Rischel, who told him to come in and get 
them, and showed him where to get them; that having been in the 
habit of going into the mill, and he and other children having goltcn 
strips a t  that  place before, he did so; that the cogs or live rolls, as 
they were called, on this machine were covered on top, hut only 
half-may down on the sides; and the pjaintiff, in pulling out one cf 
the strips, which was stubborn, had his arm jerked sidewise into the 
uncovered half of the cogs; that  he did not come up underneath the 
cogs, but his arm was jerked sidewise into them. 

There was overwhelming testimony, by numerous witnesses. that  



children from 7 and 8 years old up were custoinsrily allowed to go 
throughout the mill, and there was also ample evidence that there 
were no notices forbidding the children to do so, though there were 
notices against smoking. Surely this evidence required the submis- 
sion of the case to the jury upon the evidence of negligence on the 
part  of the defendant as the proximate cause of the injuries sustained 
by this 11-year-old boy, who, as he had theretoforc. been permitted 
to do, and as other children had been permitled to do, and upon 
the express invitation of Rischel, and by the ~mplied invitation of 
the mill manager, went into the niill on this occasion to get the 
strips, and who lost his arm by reason of the dmgerous cogs revolv- 
ing a t  a high rate of speed bring covered only half-wap dozc'n the 
side, and his arm was jecked sideways into the cogs. I-Ie says he did 
not go under the machine, and his statement m ~ s t  not only be taken 
as  true, but there is no evidence to the contrary. 

We have numerous cases tha t  clearly s u ~ t a i n  the plaintiff's right 
to recover, among them: Hnrrinljton v. Wnclesboro, 153 N.C. 437; 
Ferrell v. Cotton Mzlls, 157 N.C. 528; Bcnior, 1) .  Public Service Corp., 
165 K.C. 354; Starling v. Cotton Mills, 168 N.C. 230; Ragan v. Trac- 
tzon Co., 170 N.C. 92; Rramer 21. K .  R., 127 K.C. 328, and cases cited 
in Anno. Ed. 

This Court has established the doctrine tha ;  the defendant may 
be held liable in cases where the negligence of ihe defendant and of 
a fellow-servant concur in producing the i n l ~ ~ r y .  Upon the same 
theory, a corporation of this kind may likewise be held liable where 
its negligence and the negligence of its servant, whether he had au- 
thority to bind the defendant or not, concurred in producing the 
injury. 

I t s  foreman sat  around while young boys like the plaint,iff were 
near to the dangerous machinery, getting strips (every day, and made 

no objection. I n  the presence of this negligent foreman and 
(701) superintendent, the employees seeing this custom going on 

every day could not be expected to be more careful than 
their superiors. 

This 11-year-old child, who lost his arm a t  the shoulder, mas en- 
titled a t  least to a jury of his country to pass upon the above evi- 
dence tending so strongly to show tha t  the negligence of the defend- 
an t  was the cause of his irreparable injury. Indeed, there is not a 
scintilla of evidence tha t  this child contributed in any way to his 

oence. own injury, or was guilty of any negli, 
There is evidence tha t  the injury was caused by the unprotected 

cog-wheels and the long-continued custom of the defcndant to per- 
mit children of tender years to roam through the mill a t  will, and 
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without objection to get strips a t  this unprotected and dangerous 
machine. Certainly i t  cannot be said that  there was no evidence to 
that effect, and tha t  is the question here. 

"The sob of the child in its helplessness. 
Curses deeper than the ctrong man in his wrath." 

Cited: Fry  v. Utilities, 183 Y.C. 295, 296, 300. 

T. B. SHEPHERD V. W. H, SETJLERS. 

(Filed 2 l  December, 1921.) 

Evidence-Hearsay-Principal and Agent-Brokers-Commissions. 
When the controversy is nhether or not the owner x a s  to pay his sell 

ing aeent or 1)roker a commission Won the sale of his l a ~ d s  a t  a certain 
price, or wl-hc~ther the price was to be net to him, a witness who has had a 
conrerswtion ni th the owner respecting it does not render his evidence 
iilcompete~lt nf: hearsay, hy the u v  of the w o ~ ~ i s  "my impre~sion" or "my 
unrl~r~tnoclinz." etc., these words referring inore or less to the uncertainty 
of the memory of the nitnew: nor ?Till the e~idence be objectionable as 
uncertain of tlie qource of thiy recol1ectic.n rrhen it  may he seen by refer- 
ence to his a l ~ w e r s  to other questions that he was testifying to what he 
had heard the onner say. 

APPEAL by defendant from Long, .I., a t  April Term, 1921, of 
~ ~ C O X .  

Civil action to recover agent's commissions on the sale of certain 
real estate. 

There m e  evidence adduced on the hearing tending to show that  
the defendant agreed to pav the plnintlff a reaqona'nle compcnsation 
for his services if he would procure a purchaser for the dcfendant's 
farm a t  the price of $5,000. h sale was effected upon these tenns, 
but the defendant declined to pay the plaintiff, contending that the 
amount receiwd was to be net. and th8.t plaintiff agreed to look to 
the purchaser for his commissions. 

Upon the t r a ~ e r s e  and issues thus joined there was a 
~rerdict and judgment in favor of the plaintiff. Defendant (702) 
appealed, assigning errors. 

Johnston R. Horn,  Gilmer -4. Jones, nrtd Bourne. Parker & Jones 
for p1ainti.v. 

T. J .  Johnston, H .  G. Robertson, arid R. D. Sisk for rlefrndont. 
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STACY, J. The  defendant's principal exception is directed to the 
ruling of the court in allowing the witness Greenwood to give his 
understanding of the contract with respect to the plaintiff's commis- 
sions. The witness was being examined as to his conversation with 
the defendant concerning the matter. H e  had $tated, in answer to a 
question as to what the defendant had said, if anything, in regard 
to  paying the plaintiff for his services, that  hch could not remember 
exactly what was said. He  was then asked: "Mr. Sellers did say tha t  
he would take $5,000 for the farm, but would not be responsible to 
Mr. Shepherd for anything?" To  this thc witness replied: "No; a s  
I understood it, he was to take care of Tom (plainriff)." Defendant 
objected, and moved to strike out, the answer upon the ground that 
i t  comes within the rule prohibiting hearsay ~vidence:  and further, 
because i t  does not appear from whom or what source the witness 
obtained his information or understanding. 

It will be conceded tha t  the competency of this evidence must be 
determined by the fair and reasonable inferencs as to what the witc- 
ness intended to say, and did say. Plaintiff insists that  the witness 
was only stating what he understood the defendant to say in regard 
to the matter, while the defendant contends his impi-ession or under- 
standing may have been, and doubtless was, obtained from some 
other source. We think the next succeeding question and mewer, im- 
mediately following the defendant's objection, will suffice to make 
clear his meaning: "Please state again just what ycu understood 
Sellers to say in regard to Shepherd getting a comm~ssion?" -4nswer: 
"I said I will pay you $5,000, one-third in casl~,  anti you settle with 
Shepherd, and he said, 'All right.' Now that is v h a t  was said." From 
the foregoing we think i t  reasonably appears tha t  the witness was 
giving his understanding of what the defendant had said; and, if 
this be so, the evidence was competent. Gillilnnl v. Board of Educa- 
tion, 141 N.C. 482. 

Speaking to a kindred and son~ewhat similar question in the case 
just cited, Hoke, J., delivering the opinion, says: "A witness who 
undertakes to testify to objective facts and qualifies his testimony 
by using the terms, 'I think,' or 'I have an in~preseion,' etc., if the 
witness has had no physical observation or has made no note of the 
facts, but is merely stating to t h t  court and jury his mental infer- 

ence or deduction, this, as a rule, is incompetent. Rut if  the 
(703) witness has had opportunity to note relevant facts himself, 

and did observe and note them, m d  simply qi~nlifies his 
testimony in this way because his impression or memory is more 
or less indistinct, this, while in the form of opinion, is really the 
statement of a fact, and will be FO received." 

Quite a different question was presented in King v. Bynum. 137 
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N.C. 491, and me do not think our present holding conflicts in any 
way with the decision in tha t  case. 

Upon an examination of the whole cape, we have found no ma- 
terial error which would justify our disturbing the verdict and juclg- 
ment, or the result of the trial. 

No error. 

Cited: 8. v. Brodie, 190 K.C. 555;  Lookabill v. Regan,  246 3 . C .  
201. 

J. &l. REECE v. WORTH WOODS. 

(Filed 21 December, 1921.) 

Evidence--Deeds and Convej ances-Delivery-Fraud-Self -serving Dec- 
larations-Deceased Persons. 

Where the plaintiff claims title to the lands in dispute under a deed 
froin hib father, since deceased, conditioned upon support, etc., and seelrs 
to set asid? a prior deed given bx the same grantor to his son of a former 
marriage, as  a cloud upon his title, and introduces this deed for that pur- 
pose, elidencte of declarations of the grantor testified to by the plaintib's 
attorney seren years nfter~val(L? that the defendant's deed, though abso- 
lute in form. \\as riot dellrerrd pending an aqrecment for support a s  its 
consideration. and that i t  taken hrcretly by the defendant, and fraud- 
ulently reqstered bg liiin, i- inaclmisrible as  a self-serving declaration of 
the declarnnt in his own fnror and against the right of the defendant, 
under his deed. 

APPEAL by defendant from Lowg,  J., a t  the April Term; 1921, of 
CHEROKEE. 

The purpose of the action is to have declared void, and set acide 
as  a cloud on plaintiff's title, an slleged deed from JJT. I-. F. Woods 
and wife, Laura, to defendant, appearing on the regibtration books 
of Cherokee County as of December, 1912, on the ground that the 
said deed had neyer been delivered to defendant. The cause was be- 
fore the Court on a fornler appcal by plaintiffs from a judgment of 
nonsuit against him in the lower court, and same will be found re- 
ported in 180 X.C. 631. Pursuant to the opinion in that apped  setting 
aside the judgment of nonsuit, the cause in the present trial waq 
submitted to the jury on appropriate issues, and there was verdict 
for plaintiff. Judgment on the verdict, and defendant excepted and 
appealed, assigning errors. 

J .  ,IT. M o o d y  for plainf ig.  (704) 
D. Witherspoon and Dillnrd (k Hill for defendant. 
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HOKE, J. On the present trial i t  appeared tha t  the land in dis- 
pute had been the property of W. L. F. Woods, who died on 21  Feb- 
ruary, 1920. Plaintiff, a son of Mrs. Woods hy a former hugband, 
put  on evidence a deed from said W. 1,. F. Woods and wife. Laura, 
to plaintiff and his wife, Ella, for the land in cispute, dated 27 Feb- 
ruary, 1919, registered 28 February, 1919, conveying the land in 
controversy and containing the clause: "This deed is made upon the 
consideration tha t  J. M. Reese and wife shall support and provide 
for W. L. F. Woods and wife, Laura, during their lives, and give 
them a decent burial suitable to their station in life, etc. On full 
compliance with above conditions, this deed tc be in full force and 
effect, otherwise void." 

For the purpose of attacking it, plaintiff introduced the alleged 
deed from W. L. F. Woods and wife, Laura, t 3  defendants, dated 1 
April, 1912, registered 6 December, 1912, in said county, the same 
being in regular form with general warranty covering same land 
"and without reservations, exceptions, or conditions." 

There was evidence on part  of plaintiff ~ e n ~ l i n g  to show tha t  the 
deed under which defendant claims was never in fact delivered, but 
having been signed and acknowledged by grantors, W. L. F. Woods 
and wife, was withheld until the alleged grantee, Worth Woods, 
who was a son of W. L. F. Woods by a former wife, should enter 
into some binding obligation for support, etc., or because such obli- 
gation was not expressed in the deed. Tha t  eanle was in the custody 
and control of said Laura when defendant surreptitiously took i t  
from the bureau drawer where i t  was kept and had it put on the 
registry without any authority therefor from the slllegecl grantors, 
or either of them. 

On the part  of defendant there was evidence offered in wpport 
of his alleged deed, among other testimony being declarations of 
W. L. F .  Woods tending to show he had directed the registration of 
the deed, etc. 

I n  reply, Mr. J. H. McCall, who had b(>en acting as one of 
plaintiff's attorneys, having withdrawn from the Case ns attorney, 
was offered as a witness by plaintiff, and over defendant's objection 
was allowed to testify in effect that in a conversation with W. I,. F. 
Woods some time in the spring of 1919 said W3ods told witness tha t  
the deed to his son had been prepared and ac~ltnowledged, hut tha t  
on ascertaining that  the same contained no provision for the support 
of declarant and his wife, and o t l w  thingq the alleged grantee was 
to do as part  of the consideration, the &livery of the deed was with- 
held and same had been taken and put on registrv without authority, 
etc. It will be noted tha t  this declaration is sevm years. or near that,  
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after the alleged execution and registry of the defmdant's 
deed, and is clearly a self-serving declaration on the part  (705) 
of declarant in impeachment of defendant's deed and in 
favor of the  declarant's own title, and certainly in favor of the right 
to support stipulated for in the deed to plaintiff. 

In  our opinion the exception of defendant to the admission of this 
evidence must be sustained, and for the error, defendant is entitled 
to a new trial of the issue. Roe v. Joumiynn, 181 N.C. 180. 

New trial. 

Cited: n'obles v. Davenport, 183 N.C. 210. 

L. T. WILDS. JR.. ET AL.. TRUSTCF OF THE CAROLISE E. FORD -4ND MARTHA 
A. HADEN HOJ'IE, AND K. R. RkRART, EX PARTE. 

(Filed 21 December. 1921.) 

T r u s t s - - C h a r i t i e s - S a l e s - W i l l s - E q .  
Upon a derise of a remainder In lands to trustees of a church to be 

held a s  a home for needy widows of the ministers of that denomination, 
an  order of court for the sale of a portion of the lands when necessary 
to preserve the property and rff'ectnate the purposes of the t rus t  is  ml id  
in the exercise of the equitable jurisdiction of the court, when othernise 
the charity would fail or its usefulness be materially impaired. 

APPEAL from Webb,  J., a t  December Term, 1921, of DAVIDSON. 
The petitioners, trustees of the Caroline E. Ford and Martha A. 

Haden Home, and R .  B. AlcRary, life tenant, filed a petition in the 
Superior Court of Davidson County for the sale of a certain part  
of the lands devised by Caroline E. Ford, in item 23 of her nil1 ap- 
pearing in the record. Testatrix died in the ycar 1909. and the life 
tenant, R. B. AIcRary, is still living. 

The property devised for this trust, to provide 3, home for needy 
widows of Presbyterian ministers in the Presbvterixn Church in the 
United States, consists of about ten acres, now within the residence 
portion of the city of Lexington. At the time of the drath of testa- 
trix i t  was part  of a much larger tract of unimprored land. The 
portion devised for the trust included the dwelling-house, which is 
situated near the center of the ten acres, and the house is now old, 
out of repair, and hardly suitable for occupancy. 

A city street, Second Avenue, has been opened up along one side 
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of the property, and has been improved, and the property has been 
assessed for such improvement $3,043.45. 

Third Avenue extends into the ten acres and up near the resi- 
dence, and has been opened beyond the property, and the city is 

proposing to connect the said streets by an extension across 
(706) the property, which requires that  thr: dwelling-house be 

moved. This opening up of the stree:s will enhance the 
value of the property. 

There is no inoney provided by the will to pay assessments. The 
life tenant declines to pay, and unless a fund is secured from the 
property or otherwise, the city will bell off a t  forced sale land suffi- 
cient for this purpose. To make sale of that  part  ordered to be sold 
will leave nearly five acres of land, whilch will be fully sufficient to 
carry out the purpose of the trust. and will further provide a sufi-  
cient fund to build upon the proprrty some modern and suitable 
house for those who may desire to occupy the home. 

The facts agreed are as follows: 
1. Tha t  the petitioners filed their petition klerein 25 July,  1921, 

in the office of the clerk of the Superior Court of Davidson County, 
and same was regularly docketed in the civil-issuc docket of said 
court. Tha t  the facts set forth therein are correct, and that  the copy 
of the will of Caroline E. Ford, Exhibit ''A," attached thereto, is a 
correct copy of said will, and said petition is to be taken as part of 
these facts agreed. 

2. Tha t  thereafter and during a regular turn of the Superior 
Court of Dayidson County, judgment was rendered in said cause by 
Webb, J . ,  and same is made part  of these fact5 agreed, as fully as 
if herein copied. 

3. That  thereafter, on 17 October, Joe V. bIoffitt filed with 
George W. ilIountcastle, comn~issioner, his bid for a part of the 
property ordered to be sold, and that part  for which deed was ten- 
dered, offering to pay therefor the sum of $7,500. 

4. Tha t  upon report of said bid, and after same had been filed 
for ten days, no advance bid having been offered, the sale was con- 
firmed by judgment of Sam J .  Smith, clerk of S-~perior Court, which 
judgment is made part of these facts agreed. 

5 .  That  after said judginent of confirimatim, said George W 
bIountcastle, commissionrr, prepared and tendfwd to said .Toe V. 
Moffitt a deed for said lot, copy of which is hereto attached marked 
Exhibit "A," and demanded payment of the price of $7,500, and 
said Joe V. Moffitt refused to accept said dee~i  and pay the said 
price, alleging that the said commissioner could 1ot by his deed con- 
vey a good title in fee simple to the said lot, to the said Joe V. 
Moffitt. 
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6. That  said Joe V. Rloffitt is now ready, able, and willing to 
accept the said deed for said lot and pay the purchase price therefor. 
if the said deed so tendered conveys a title in fee simple to c ~ i d  pur- 
chaser for the said lot. 

Item 23 of the will is as follows: 
"I give and devise to R. Baxter RlcRary, for the period of his 

natural life, tha t  part  of my home place bounded by Hargrave Street 
on the east, Robert Heir's line on the north, a line on the 
west so drawn as to include niy grove, orchard, and spring (707) 
-this line to be parallel with Hnrgrave Street, -- and on 
the south by R.  Baxter RlcRaryls line. I direct tha t  all the remain- 
ing part  of my home place be sold, publicly or privately, as my ex- 
ecutor hereinafter named may deem best. and thc inoneys arising 
from such sale, that  is to say, the principal, shall be wi>e!y and 
safely invested by my executor hereinafter named, and shall con- 
stitute a perpetual fund, the interest or income of which shall be 
paid into the hands of the said R .  Baxter NcRary  for his exclusive 
use and benefit during the period of his natural life. At the death of 
R. Baxter RlcRary, I give and devise my said home place to the 
'Presbyterian Church in the United States' for and as a home for 
needy widows of Presbyterian nlinisters in said church; snd it is 
my will that  the principal referred to above in this i tml  as mising 
from the sale of the remainder of my home place shall, after the 
death of R .  Baxter NcRary,  revert to the trustees hereinnftcr named 
as a permanent endowment fund, in trust, for the purposes aforesaid, 
and the proceeds or income from said endowment flmd shall be an- 
nually available and uscd for the maint~nance of said home, which 
shall be known as the 'Caroline E Ford and hlartha A. Haden 
Home,' and I appoint as tructees for said 'homc' and 'endowment 
fund' the trustees of the First Presbyterian Church in Lexington, N. 
C., the pastor for the time being, together v i th  ont other Prcsby- 
terian minister, the first of whom shall be Rev. Mr. P. AIrCorkle; 
their successors to be chosen, as occasion may require, by the 'Gen- 
eral Assembly' of the Presbyterian Church in the United States " 

At August Term, 1921, JJ7ebb, J., signed an order that the por- 
tion of land between Second Avcnue West and Third Arenue \T7est 
and the cxtension of the same to bc sold a t  private sale by a cominis- 
sioner. Joe V. Rloffitt became the purchaser, and upon his failure to 
pay the purchase money, Webb, J., a t  December Term, 1921, made 
an order directing him to r)ay the money and accept the deed. 3foffitt 
excepted and appealed. 
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Raper & Raper for trustees. 
W .  0. Burgin for R. B ,  McRary .  
Hubert  E.  Olive for Joe M.  Mofji t t .  

ADAMS, J .  The only question presented for decision is whether 
his Honor had power to make the order of salt. The purcha~er  de- 
clined to accept the commissioner's deed on the ground tha t  the trust 
will not vest in the trustees until the termination of the life estate. 
Immediately upon the devisor's death McRary :.cquired a life estate 
and the trustees a vested remainder in the home place His  Honor 

ordered the sale upon the joint petition of the life tenant 
(708) and the remaindermen; and as the t r ~ s t  became effective 

as a vested remainder a t  the death of the testatrix, subject, 
of course, to the legal rights of the tenant for life, the purchaser has 
no valid reason for his refusal to accept the deell or to pap the pur- 
chase price. In  Church v .  i lnge,  161 N.C. 316, Allen, J., said: "Courts 
of equity have long exercised the jurisdiction to sell property de- 
vised for charitable uses, where, on awount of chmged conditions, 
the charity would fail or its usrfulness would be materially impaired 
without a sale." Lackland v .  Walker, 52 N.W. 422; Brown v .  Raptzst 
Society, 9 R.I.  184; Stanly v .  Colt, 72 U.S. 119; Jones v .  Habcrsham, 
107 US. 183; Fisher v. Fisher, 170 N.C. 381. 

The judgment is 
Affirmed. 

Cited: Johnson v .  W n g n e ~ ,  219 N.C. 240; 3 1 c K a ~  v .  Presby- 
terian Foundation, 228 N.C. 311. 

TILLIAM S, SNYDER v. TOWN O F  A(.IHEBORO. 

(Filed 21 December, 1921.) 

1. Appeal and  Error--Unanswered Questions-Record. 
The record on appeal must shorn what the a n w e r  to a question. ruled 

out a t  the trial. would have been in order for arpellant to  rely thereon 
as error on appeal. 

2. Appeal and  Error-Instructiol~s-(Sontentions-Objections a n d  Excep- 
tions. 

An exception to the statement of the contentions of a partp must be 
made a t  the time they were given in the charge to be available to appel- 
lant. 
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3. Negligence-Contributory Neglig~nce-Due Care-Evidence. 
Wliere t l ~ r r c  is evidence that the plaintiff, the head miller in a grist 

mill. o b ~ e r ~ i n g  tha t  the  mill did not grind properly, and  in order to 
re~nedy it, has his hand i l~ jured  by putting i t  ill the first brake while in 
operation; tha t  the trouble with the mill \\'a\ raused by the clefendnnt's 
e ~ ~ ~ l ~ l o >  ees while repairinq it. ~ ~ i t l ~ a u t  the la1owle4ce of the  &tintiff', it is  
conll~etent and material for the tlefendnrit utxliirlg the repairs to show 
plaintiff's want of due rare in so doing. 

4. Same-Custom-Opinioil-Experts---Questions for Jury. 
Where i t  i i  competent for the def~ndnnt  to  ql~ow the plaintiff'i n a n t  

of due care 111 placing his hands u I m  a roller in the qrist mill he nas 
ernl)loyed by another to operate, to awertain n h y  it did not properly 
operate, experimced n~tnesc;es may te<tify as to the custom in this re- 
spect in other like mills; but the question of its neccs i i t~  or darqer  under 
the e~ idence  of the c t l v  a t  1mr is one for the jury, upon nhich  the wit- 
ness may not express his opi~liun. 

APPEAL by defendant from Bryson, J., a t  Alarch Term, 1921, of 
RASDOLPH. 

Civil action for personal injury alleged to have been 
caused by the negligence of the defendant. This action v.as (709) 
instituted by the plaintiff Snyder to recover darnapes on 
eccount of injuries he sustained while working as head miller of the 
Southern Crown Rlilling Company in thc t o ~ w  of Ashehoro, N. C. 
The mill was operated by elpctric current furniched hp the defend- 
an t  from a municipally owned and operated plant. On the day of 
the injury, the town had notified the Southtm Crown Rlilling Com- 
pany and the plaintiff that it mas necessary to suspcnd operations 
pending work on the transmission line nrcesqitating the r e m o d  of 
some of the poles and the severance of the power transmiscion line. 
The transmission line, which was composed of three qepamte wires, 
connected with a three-phase elrctric motor at  the plant of the 
Southern C r o ~ m  Milling Company, by whic!~ the machinery of the 
mill was operated. This transmission h e ,  compo;ecl of the three 
wires, carried an alternating three-phase current of 2,300 voltage. 
There mas testimony indicatinp that in the collrse of the work tllat 
mas done by the ernploycw of the defendant upon the occa<ion in 
question, the relative positions of two of the three wires conctituting 
the transmission line be cam^ transposed and reculted in the motor 
at  the mill running backward instead of forward as it 11wl heen ac- 
customed to do, when the current was turned on. After the lapse of 

time, as he thought, for the work to he completed, but he- 
fore receiving actual notice that the power lines wele ready for use, 
the plaintiff caused an employee of the mill to switch Qn the current 
of electricity; and the plaintiff himyelf threw in gear the brakes or 
rolls in the uwal  way, starting the operation of the plant. The ma- 



758 IN T H E  SUPREME COUR'I'. [I82 

chinery thereby put in operation all operated backward and opposite 
to the normal or proper way. The plaintiff, who insibts he did not a t  
the time notice the machinery was operating hackward, went to the 
first brake or set of rolls, the place where the grinding of t h ~  grain 
was con~menced. The brake contained two horizontal corrcgated or 
grooved iron rolls, side by side, revolving together a t  the top and 
away from each other a t  the bottom when in use in the proper way, 
taking in the grain from above and crushing it as i t  passed between 
the corrugated rolls. These rolls were operated by belts m d  pulleys 
running a t  high speed in plain view of the or erator. The plaintiff 
immediately after putting this machinery in 01)eration went to the 
first brake, inserted his hand and arm in an opening in the stand 
underneath the rolls, and observing that the rolls were not crushing 
the wheat as they should, put his hand up against the revolving rolls 
and his fingers were drawn inward, up and hetween the rolls, result- 
ing in the injury to his hand and arm complained of. The plaintifi 
contends tha t  i t  was necessary that he place hit; hands upon the re- 
volving rolls of the brake as he did a t  the time of the injury, for the 

purpose of determining whether or not they were properly 
(710) adjusted; whether they were heating; and whether they were 

gummed up with wild onions or the crushed grain; and tha t  
i t  was customary for millers to put their hands upon the roll. while 
in operation as he did for that purpose. The defmlan t  contends that  
this was neither necessary nor customary, and was dangerous a d  
liable to cause injury, even when the rolls were operating in the 
proper direction. The case was submitted to the jury upon the three 
issues of negligence, contributory negligence, and damages. 

Bri t ta in  & Brit tain and J .  R. JScCrary , for pIainti.ff. 
H .  iM. Robins  for de fendant .  

ADAMS, J. A change in the relative position of certain wires 
which were connected with the electric motor caused the iron rolls 
to revolve upward instead of downward; and tke plaintiff. upon ob- 
serving tha t  the rolls were not adequately crushing the grain, placed 
his hand underneath and upon the rolls in search of the cause, when 
by reason of the reverse revolution his hand and arm were caught 
in the machinery and injured. The defendant contended that the 
proximate cause of the injury was the negligent act of the plaintiff 
in thrusting his hand into the machinery without apparent necessity. 
Evidence tending to show the plaintiff's want of due care was, tliere- 
fore, both pertinent and material. But the defendant's exceptions to 
his Honor's statement of the plaintiff's contention concerning the 
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established custom of examining the rolls cannot be sustained be- 
cause no objection was made by the defendant a t  the time. Phzfcr v. 
Comrs., 157 N.C. 150. \TTe presume the exceptions were intended to 
show the inlportance as well as the conlpetency of eviclence which 
the defendant sought to elicit from R. D. B0.t. Thic witness was 
asked whether it was custon~ary for the miller to pct his hand upon 
the rolls of the first brake in order to deterinme its conditicn. The 
witnesq was not perinitted to answpr. It is not neceeGnry to determine 
nhethcr the witncxss had shown that he was qualified to answer, or 
TO decide n lictlier the evidence proposed was cs~npetent on the ques- 
tion of clue care. dince thc record fails to dierlo.;e what the witness 
noulti hare  .aid, we C : I I I I ~ O ~  assume that 1116 a n w m  ~ o ~ l d  have b ~ t n  
favorable to the rlcfcnclant. It would be vain to grant a new trial 
upon the hazard of an uncertain answer by thc wtnsss.  111 re Binzth's 
11'111, 163 S . C .  466; Dzckerson 1). Dnzl, 159 N.C. 541; Boney v. R. 
K., 155 K.C. 95; Fzdwood v. Fulwood, 161 N.C. 601; Schns v. Assur. 
Society, 170 S .C.  421. Exceptions 6, 12, and 13 cannot be bustained. 

\Ye are unable to see  herein tht. adi i~i~sion of the evidence to 
.~vhich the seventh and eighth exceptions relate constitutes reversible 
error. 

Rufus Brady, a xvitness for the defendant, was not per- 
mitted to say whether it was necessary for a miller in the (711) 
performance of his duties in n illill like that  in whjch the 
plaintiff wac injured to put his hand on the first brake mhile i t  was 
in operation, in order to deterinine itq condition. The objection to 
the question was properly sustained. I t  is true that in certain cir- 
cuii~stances a person of adequntc lcno~vlrdge and rxperience may tes- 
t i fy  whether a particular act is nccessnry to the accomplishment of 
a particular result; but in this case whether therc was such necessity 
was a matter for considcration by the jury in their ultimate deter- 
mination of the question of due care on the part nf the plaintiff. Be- 
sides, the record does not suggcst what the pnswer of the witness 
tvould have been had the evidtnce been admitted. 

Whether there was danger in putting the hand undcrnenth the 
roll was likewise a question for the determination of the jury upon 
a11 the evidence indicating the character, motion, and general opera- 
tion of the machinery by which the plaintiff was injured. E w c p t ~ o n s  
7, 8, 9, 10, and 11 must be overruled. The others are merely formal. 

Tlie case seems to have been carefully tried, and the record is 
free from error. 

No error. 

Cited: S. v. Jestes, 185 N.C. 736; Hosiery (70. v. E x p v s s  CO., 
186 N.C. 557; Barbee v. Da?iis, 187 N.C. 85; S. v. A s h b t m ,  187 N.C. 
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722; Smith v. Myers, 188 N.C. 552; S.  2). Collim, 189 N.C. 39: New- 
bern v. Hinton, 190 N.C. 111; Rigsbee v. 11. B., 1!J0 N.C. 234; Shields 
v. Harris, 190 N.C. 528; Puce v. McAclen, 191 N.C. 140; Rnwls v. 
Lupton, 193 N.C. 430; Porter v. Cons t~~ic t ion  (lo., 195 N.C. 332; 
Campbell v. R. R., 201 N.C. 109; I n  re Will oj Badgef t ,  201 N.C. 
567; Kennedy v. Telegraph Co., 201 N.C. 7.59; S .  v. Rowlnnd, 205 
N.C. 545; S. v. Poolos, 241 N.C. 383. 

A. 0. HAYWOOD, ADMINISTRATOR, V. L. ill. RUSSELL AND GEORGE 
W. MORRIS. 

(Filed 21 December, 1921.) 

Bills a n d  Notes-Judgments-Indorser-Principal a n d  Surety-Evidence 
-Pleadings-Liability of Principal-Payment by Indorser. 

Where one of two defendants has paid a joint .iudgment upon a note 
against them both, and has the judgment assigned to another for his use, 
who brings action to recover against the dther judgment debtor, he may, 
as between themselvm, show that the defendant in the qecond action was 
the principal payee, and that he, the plaintiff. was an indorqer, though not 
pleaded in the original action, and rec.over the full amount of the judg- 
ment he has paid, the action being, in substance, onv by the surety on the 
note to recorer against che principle thereon. C.S. 3963; 1705, excluding 
evidence of transactions with deceased persons does not apply, the parties 
to the action being alive. 

ADAMS, J., did not sit. 

APPEAL by Morris from Bryson, J., a t  the April Term, 1921, of 
MONTGOMERY. 

L. M. Russell, in 1892, executed a note to George W. Morris for 
the sum of $326, with interest a t  8 per cent from 1851. I t  was en- 
dorsed by George W. Morris to E. T. R.  I,ivingston, who obtained 

judgment jointly on said note a t  Januarv Term, 1899, of 
(712) Montgomery, against George V7. Morris and L. M. Russell. 

His administrator, A. 0. Havwood, in July,  1908, assigned 
this judgment to D .  T. Russell, the wife of L. Id. Russell, who, in 
December, 1908, issued notice to George ITT. l l o ~ i s  alone that mo- 
tion would be made to revive said judgment anc to issup execution 
thereon. Answer was filed to said notice by Morris, and the cause 
was transferred to the Superior Court, for trial on 31 December, 
1914, and summons was issued to make 1,. M. Rus,seil a party to said 
proceedings on the same day. Said L. h l .  Russell failed to answer, 
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plead, or demur, and judgment was rendered against both defencl- 
ants a t  Fall Term, 1919, the jury having found that the juclgment 
was not barred by the statute of liinitations and had not betw paid, 
but execution was issued on this judgment against George IT. I1Iw- 
ris only, who, by virtue of said exrcution, pxrl  the full sum then due 
thereon, $1,038.32, on 26 September, 1919, and thereupon, pursuant 
to C.S. 3963, caused such judgment to be transferred to TV. R Harris, 
trustee, for his benefit, who instituted this proceeding 16 October, 
1919, joining George W. I1lorris therein, agninht L. &I. Russell, who 
filed answer. 

The cause coming to be tried a t  April Term, 1921, the jury re- 
turned a verdict tha t  the defendant L. XI. R u w ~ l l  was indebted to 
the defendants George W. Morris, $519 16, and inter& from 26 
September, 1919, which was one-half of the aiiiount of the judgment 
which had been paid by G. W. ;\lorris, and he appealed. 

Brittain (e: Brittain and Doclieq & W'ildes for G'. 6V. Morris. 
R. T .  Poole for L. 111. Russell. 

CLARK, C.J. On 1 January, 1802, I,. M. Russell executcd a note 
for $326, with 8 per cent interest from 1881. to George W. Morris, 
who in turn assigned same to one Livingston, whose adnlinistrator 
recovered judgment January, 1899, for $454.12, against L. 31. Russell 
and George 17'. Xorris. The administrator, 9. A. H:~ywood, aqsigned 
the said judgment to D. T. Russell, the wife of L. &I. Rusqell. She 
instituted proceedings to revive said judgment, and the jury having 
found, on issues submitted, that  it, was not harred by the statute of 
limitations, said judgment was renewed before Atlnms, J., 26 Sep- 
tember, 1919, but execution was icsued against George TY.  Morris 
alone for $1,038.32, who paid off the same, hut caused the judgment 
to be assigned to W. R .  Harris, trustee, for his benefit. 

L. 11. Russell being a debtor. and the pnpee, George W. Morris, 
having endorsed the paper, is entitled in equity to recover the en- 
tire sum paid by him for the original debtor, for this is in substance 
an action, C.S. 3963, by the surety to recover from his principal the 
amount which he paid upon the execution issued upon the 
joint judgment against them in favor of the acsigne~ of the (713) 
original judgment creditor, 1,. AI. Rn~qell ,  and which was 
revived by her in an action against both, but execution having been 
issued and collected out of George TV. Morris ~olely .  

Morris having obtained judgment against L. 31. Ru~se l l  in this 
proceeding for only one-half of the nmount paid by him, asqigns as 
error : 
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Harwooc G. I~USSELL. 

1. Tha t  the court refused to allow George W. Morris (who is 
the real plaintiff in this action) to trstify that  he was payee on the 
note given by L. ill. Russell to G. W. hlorris, which was endorsed 
by him to E .  T. R.  Livingston, who obtained judgment against them 
both in 1899. 

2. George W. Morris further assigns as error tha t  the court re- 
fused to allow him to testify tha t  he endorsed the note to E. T. R. 
Livingston which had been executed to hiin by 1,. M. Russell. 

3. George W. Morris further assigns as error that the court re- 
fused to allow him to testify that he bore the relation of surety t o  
Russell on the note. 

4. G. W. Morris further assigns for error that the court refused 
to allow the witness I. E .  Sanders to testify that George W. Morris' 
name was endorsed on the note tha t  was in mit ,  on which the judg- 
ment was obtained in 1899. 

5. George W. Morris further assigns as error that the court re- 
fused to allow him to testify tha t  I,. M. Russell was principal on 
the note which was endorsed by hiin to E. T. R. livingston, on which 
the judgment was obtained. 

6. G. W. Morris further assigns as error that  the court refused 
to allow G. W. Morris to testify that  he was sure y for the defendant 
L. M. Russell on the note aforesaid. 

This is an action by the endorser to recover of the priccipal the 
full amount of the note which he has paid. I t  is well settled tha t  the 
surety on a note on whirh judgment has been taken can srt  up his 
suretyship, notwithstanding he did not plead i t  in the original ac- 
tion. In Kennedy v. Trust Co., 180 N.C. 229, it if; held: "As between 
the apparent makers and the original taker of the Kennedy notes, 
i t  was competent for the plaintiff to prove whirh of the iwo sign- 
ing the notes to the bank was the principal debtor, and which was 
the surety. Welfare v. Thompson, 83 K C. 276; L m k h n r t  7). Bullard: 
113 N.C. 292; Foster v. Duvis, 175 i\rT C. 541 ; Wzlliams ? J  Lewis, 
158 N.C. 571." 

In Fosfer v. Davis, 175 N.C. 541, it is said that if "The wife 
promised to pay the debt of her husband when she signed the note 
she was a surety, and i t  was competent to prove the relationship by 
par01 as between the parties, although she appeared to be a princi- 
pal on the face of the note TYlllinlns v. Leqcis, 1Fj8 N.C. 574." In- 
deed, the equity and the precedents are so well settled that no cita- 
tion of authorities or discussion of the principle is nec5ssarp. 

As both L. M. Russell and George W. 35orris are still 
(714) living, C.S. 1795, did not disqualify this testimony, and we 

know of no other ground that can he assigned. 
There are other exceptions, but it is unnecesPary to discuss them, 
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and, indeed, i t  seems tha t  we cannot consider eewrnl of them. which 
a re  exceptions to the rejection of evidence which were not taken till 
after  verdict. 

Kcw trial. 

ADAMS, J., did not sit. 

Cited: Chappell v .  Szirefy Co., 191 N.C. 708; W h i t e  v. Rusaell, 
196 N.C. 92; Barnes v. Crawford, 201 N.C. 438; Davis v. Alexander, 
207 N.C. 420. 

GORDON H. CILLET ET AT.., V. G .  12. GEITNER ET AL. 

(Filed 21 Devernber, 1021.) 

1. \\'ills-Estates-Continpcies-17ested Rights. 
After drrising and bequeathing his real and pe r~ona l  prnl~erty to his 

cahiltlren, the testator d i r e c t ~ d  his execntors to Ireep his estate intact un- 
til the death of hi4 nife.  and "after the death of my \rife, to distribute 
and tli\i(le rny e-tate n m m g  all of my children. shnr(b and share  alike. the 
children of anF decea-ed child of  nine taking his or her share. prorirletl 
that if nny of n1.v childrtn a r e  dead \rithout lineal descendants, the share 
of s w h  child or children shall go to my other children, eqnal!~": H t l d ,  the 
contingency (leternlining thow who should take was  the death of the  
testator's nife,  or the children or grandchi1drc.n of the testator then 11v- 
ing. the lat ter  talring under the testator's will. and not a s  heirs at law of 
their deceased parent. 

2. Same-Husband and Wife-Rescent-H~~sband's Interest-Curtesy. 
Where the grandchildren of the tr i tator ha re  t d i ~ n  as  s u r ~ i r o r s ,  after 

a life estate of their mother. under the terms of the will of their deceased 
grandfather, their father cannot be entitled to i a k ~  any interest therein 
a s  r r p r e w n t n t i ~ e  of his deceas~d wife, or a s  tenant by t h ~  cnrtrsg, or 
agree with the guardians of his minor children ro any estent tha t  ~ r o u l d  
affect tllrir rights under the  will. 

3. Guardian and Ward-Where Appointed-\l'ills-Testato~Domicile. 

Where the infant grandchildren uf the testator take npon a contingency, 
a s  directed by the \\ill. propelly l~robnted here. it is required tha t  the 
g u a ~ d i a n  appointed be a residenr of rhis State, according to  our law, un- 
less the fnnd- ha re  been properly remored to another state, C.S. 2195, 
2196: and the law of this State governs the interpretatiol~ of the will when 
the testator died domiciled here. 

HOKE, J., dissenting. 
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APPEAL by defendants from Finlev, J . ,  in chambers a t  Wilkes- 
boro, 9 July, 1921, from CATAMTB.~. 

A. A. Shuford died in Catawba Coln ty  in May,  1912, 
(715) his will being probated 11 May,  1912. His widow dissented 

from his will, which was construed I n  re Shzcford, 164 N.C. 
133. She died 1 March, 1921. Her dissent did not in any manner 
affect the rights of the devisees and distributees under the will. The 
annual allowances provided therein were paid until the time of her 
death, when in accordance with the terms of tli? will the surviving 
executors, the defendants Geitner and hlenzies, proceeded to divide 
the properties belonging to the estate of their testator - setting 
apar t  a one-seventh portion, specifically described. to the "Cilley 
heirs," one-seventh to James C. Shuford, and a t  their request, five- 
sevenths by specific description to the other devisees. The executors 
and these devisees are parties defendant. 

A. A. Shuford left surviving him his widow, who has since dicd 
(1  March, 1921), and 7 children, one of whom, Maude E. Cilley, 
died intestate 19 June, 1912, domiciled in Philadelphia, Pa.  She left 
her surviving husband, Fordon H .  Cilley, and two minor children, 
Alda V. C. Cilley and Adelaide H. Ci!ley, who were the only next 
of kin and heirs a t  law of Maude E. Cilley. J .  :L Cilley has quali- 
fied as administrator of the estate of Maude E .  Cilley, deceased, in 
this State, and Alfred G. Clay, has qualified as guardian of the above 
two infants in the orphan's court in Philadelphia, and these are the 
petitioners in this proceeding. 

The petitioners admit that the estate has been carefully and 
properly managed, and that  the division made by the surviving ex- 
ecutors is fair and equitable, but they ask that 3s to the properties 
allotted to the "Cilley heirs," the petitioner Gordon H. Cilley, the 
son-in-law of the testator, he decreed the owner of one-third interest 
thereof and that  Alfred G. Clay guardinn be &weed the owner of 
two-thirds undivided interest therein. This is the sole question pre- 
sented in this case. It further appears from the pctition that  such de- 
cree is asked because of an agrc~inent  by the petitioner, Gordon H. 
Cilley, with Alfred G. Clay, the guardian of his two i n f m t  children 
aforesaid, and tha t  "said agreement is without prtljudice to the rights 
of the petitioner, Gordon 13. Cillcy. to claim otherwise in the event 
that  the prayer of this petition be not grnnted." 

The clerk entered judgment that the properties which the ex- 
ecutors had allotted to the "Cilley heirs" ehould IF sold by the com- 
missioner, Mark Squires, named hy the rourt, and tha t  "the funds 
in the hands of the said Mark Squires shall, upon confirmation of 
any sale made by him, be paid over to the sa d Alfred G. Clay, 
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guardian of the two infants above stated, to be disbursed or admin- 
istered by him according to their respective rights." 

The surviving executors, Geitner and Menzies, are advised tha t  
this judgment authorizes said Alfred G. Clay to administer these 
funds according to his own determination as to the rights 
of the petitioners, or in compliance with the agreement above (716) 
set forth in the petition, and are advised further thnt said 
properties should be administered and disbursed according to the 
provisions of A. A. Shuford's will, as construed under the laws of 
North Carolina, and tha t  the beneficiaries of the "Cilley heirs" take 
as  devisees and legatees of A. A. Shuford, and not as heirs and next 
of kin of Maude E. Cilley, who was domiciled in Pennsylvania a t  
the time of her death; that  these beneficiaries are the two minor 
children of Maude E. Cilley, and that the issues raised should be 
determined under the laws and by t,he courts of North Carolina. 
From this judgment of the clerk the defendants, surviving executors, 
appealed. This judgment of the clerk was approved by the judge. 
The executors appealed to this Court. 

M a r k  Squires, Herbert V .  S t e e l m ~ n ,  and John M .  Abbott  for 
plaintiffs. 

Self,  Bagby cli: Ailcen for defendants. 

CLARK, C.J. It appears from the will of A. A. Shuford tha t  the 
onIy specific, unconditional bequests made by him, to become effec- 
tive a t  the time of his deat'h, were: 

1. The allowance of $2,000 per year to his widow for each and 
every year tha t  she should survive him. 

2. The allowance of $1,000 per year to each of the 7 children, 
naming them, "during the term of the natural iife" of his widow. 

3. Two hundred dollars a year to the pastor of the Corinth Re- 
formed Church of Hickory during the life of his widow. 

4. An allowance of $200 a year to Julius H. Shuford, and $100 
a year to Mrs. Laura Ramseur, to be paid to each during the re- 
mainder of his or her life, with definite directions, (4) and (6) ,  :ls 
to the manner and means of providing these sums after the death of 
the testator's widow in the event thev or either of them ~urvivecl 
her. 

5 .  He expressly directs his executors "as long as his said wife 
shall live" to keep his estate undivided, managing and handling i t  
according to their best business judgment. and ( 9 )  vests in his ex- 
ecutors full power and authority to change any investment and to 
sell, convey, and convert any real estate, exercising that  care which 
they would use in the management of their own business. 
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In  item (7) he says: "I direct my executors, or the survivors of 
them, after the death of my wife, to distribute and divide my estate 
among all of my children, share and share alike, the children of any 
deceased child of mine taking his or her share Pro?iidc~d, that  if 

any of my children are dead without lineal descendants, the 
(717) share of such child or childrm shall go to nly other children 

equally." 
He  further declares in this item that he docs not mean tha t  his 

estate shall be converted into cash, but that the surviving executors 
shall value and apportion it, and, in item ( 8 ) ,  he inakes provision 
for "meeting certain contingencies in the general division." 

The closing language of the will is as follows: "In the event the 
said Geitner or Rlenzies should die, !caving the ~ t h e r  and my wife 
surviving, then I direct them to agree upon and nominate an execu- 
tor as a substitute for the deceased. The person so nominated to have 
all power and authority as an executor as though he were specifically 
herein named as such, and in case of the death of m y  executors dur- 
ing the lifetime of my said wife, I direct the vaciincy to be filled in 
the same way in order tha t  there map be two ewcutors to survive 
my wife and cooperate with each other in valuing and distributing 
my estate under the provisions of this will." 

It seems clear that  the question as to what individuals would be- 
come the recipients of the bulk of the estate snd ,ts surpluq earnings 
was not to be determined, and could not be, until the death of his 
widow, a t  which time the property should be divided by the two 
executors among the children of the tcqtator living a t  that  time, and 
the children of such who should be dead leaving children, in which 
event the children of such deceased child taking his or her share, 
with a provision tha t  when any child has died without lineal de- 
scendants, the share of such child or children should go to the other 
children of the testator equal!y. 

The provisions of item 7, as above set out, m e  clear and un- 
equivocal. Under the terms thereof the property devised has been 
properly divided into 7 equal shares, which it is admitted has been 
equitably and fairly done. Of these 7 shares each of the 6 living 
children is entitled to one share, and the other share is to go to the 
two children of his deceased daughter, Maude I:. Cilley. There is 
no contingency under which the son-in-law, the petitioner, Gordon 
H .  Cilley, is entitled to receive any part of the estate. The two in- 
fant children of the deceased daughter take, not as the heirs of the 
mother, but directly from the testator under item 7 of the will. And, 
therefore, their father, Gordon H .  Cilley, has no interest zs represen- 
tative of his wife. Nor could he derive any by a r y  agrenment made 
with the guardian of said infants, nor can the cc~urt authorize said 
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guardian to disburse or administer the one-seventh share accruing 
to said infants, according to hi. own judgment, nor under the laws 
of this State could said fund accruing to his said children he turned 
over to a guardian appointed hy tlie courts of another Sta!e. I t  would 
be necessary tha t  a guardian shoulc! qualify in this State. If it is 
desired to remove the fund to another State, proper proceedings 
must be taken in accordance wilh our stntute, C.S. 219.5, 
by petition filed before the clerk of the Supcrior Court, (718) 
and judgment rendered thereon in the manner provided in 
C.S. 2196. 

The terms of item 7 of the will are clear and explicit, and cap- 
able of but one construction, which is as above stated. I n  .Inderson 
v. Felton, 36 N.C. 55, where the provision of the will was for a di- 
vision "at the time my daughter Sarah arrives to 15," Ruffin, C.J., 
held that only those children would take who were living when Sarah 
arrived a t  1.5, saying that  until tlie time appointed for the division 
the legacies did not vest. To the same effect, Threndgill v. Ingram, 
23 N.C. 577; Skinner v. Lcrmb, 25 N.C. 157; Gregory v. Beasley, 36 
N.C. 25; il'elson v. il.(roo~c, ib., 31. 

"Where a legacy is givcn 'at 21, or i n  case or prcvided' the 
legatee attain such age, these words annex the time to the substance 
of legacy, and the legatt's right to it will depend on his being alive 
a t  the time fixed for payment." Crwn v. Green, 86 Y.C. 546; Giles 
v. Franks, 17 N.C. 521. There are numerous other cases lo the same 
effect. 

In Blake v. Blake, 118 K.C. 575, it is said: "Under the devise in 
the will, which is appended to the complaint, the property mas left 
in trust to be 'divided when the youngest child should arrive a t  age.' 
The contingency not yet having happened, a diviqion cannot be 
ordered. Green v. Green, 86 N.C. 546. The complaint fails to state a 
cause of action." 

Bowen v. Hackney, 136 N.C. 187, and ;b., 200, are directly in 
point, and are decisivc of the conqtruction to be placed upon item 7 
of this will. In  the first of these cases it is said, 'Tncler a devise pro- 
viding that at  the expiration of thc  ectnte of a life tenanl, the  prop- 
erty given to liim shall be equally divided betwren the children of 
tile testator, the representatives of such children as may hare  died 
to stand in the place of their ancestor., tlie kusbmd of one of the 
children who died without issue and bcfore the life tenant does not 
take under the will, though he be the cole devisee of the wife." The 
point is elaborately discussed there, and is restated the ~econd  time 
that  case was bcfore the Court, 36 N.C. 200. .4nd the decision has 
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been repeated in Clark v. Wimberly, 171 N.C. 48; J ~ n k i n s  2). Lam- 
beth, 172 K.C. 466, and Grnntham v. Jinnette, 177 N.C. 229. 

In Clark v. Wimberlg, supra, the Court says: "By the terms of 
the will the children of Martha L. WTimberly held an estate depend- 
ent upon their being alive and filling the description at the death 
of their mother, the life tenant. If they died before that time, without 
issue, their interest became extinct, arid if they so died, leaving issue, 
these last became the owners of the interest of t l~e i r  deceased parent, 
but holding direct from the testator." In Whitesides v. Cooper, 115 

N.C. 573, the devise was alnlost in fctidem verbis, as in 
(719) this case, and recelved the same construction, which has 

been followed since in Hutchinson v. I,zicas, 181 N.C. 56. 
It is perfectly clear that  the children of M a d e  E. Cilley are en- 

titled to the interest in this estate which she would have taken if she 
had survived her mother -not as her heirs or next of kin: but a,s 
devisees and legatees of A. A. Shuford. 

I n  Thompson v. Humphrey, 179 N.C. 44, thl? Court says: "The 
construction of the will makes the estate of the children a defeasible 
fee for they may never take, as the mother may survive all of them, 
in which event their children would take in their places, and then, 
not by descent from them, but directly from ths  devisor under the 
will as purchasers." To same purport, Smith zl. Lumber Co., 155 
N.C. 389. 

The will must be construed and the distribution of the estate 
made according to the laws of North Carolina. Leake v. Gilchrist, 
13 N.C. 77; Hartness v. I'harr, 133 N.C. 566; Hall v. R. R., 146 N.C. 
345. 

Maude E. Cilley having predeceased her mother, Gordon H. 
Cilley, her surviving husband, would have no right of curtesy in any 
property. Hoke, J., in Jones v. Whiclzard, 163 N.C. 241. 

The case must be remanded that  judgment may be entered in 
the court below, and further proceedings had, in conformity to this 
opinion. 

Reversed. 

HOKE, J., dissenting. 

Cited: Poole v. Thompson, 183 N.C. 597; ikales v. Barringer, 
192 N.C. 101; Trust Co. v. Henderson, 225 N.C. 570. 
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1. Suisance--Licensor a n d  LicerlseoKnomledge-Sotice. 
In order to  create a liability of the owner of land for an injury caused 

by his licensee thereon, i t  is necessary that such act amounted to a nnis- 
ance, and that the owner had actual or implied notice or lrnowledge 
thereof. 

2. Same--Employer a n d  Employee--Master a n d  Servant. 
Where a cotton mill company lays out a baseball park on its own limd 

for the use and benefit of its own employees, the relation of licensor and 
licensee is created. 

3. Same-Amusement Parlrs-Evidence-Nonsuit-Trials. 
Where the relation of licensor and licaensee is created between the owner 

of a mill and a baseball club of its employees, and the l ~ t t e r  has svle 
control and charges entrance fees for itq csclusire benefit, without pecu- 
niary profit to the owner, the owner IS not liable in damages occasioned 
by the einl~loyees stretchins a rope across a roadway on its premises to 
aid in collecting the entrancr charges, which caused the injury in suit to 
one tmreling by automobile on the roadway, without the owner's knowl- 
edge, espress or imputed; and in the absence of eridence thereof a judg- 
ment as of nonsuit is properly granted. 

APPEAL by plaintiff from Shaw. J., a t  the August Term, 
1921, of RUTHERFORD. (720) 

Civil action for the recovery of damages for personal 
injury. 

The plaintiff alleged that  the defendant owned and operated a 
cotton mill and mercantile business in the town of Caroleen; that  i t  
owned a large tract of land on which its plant was situated and on 
which had been erected a number of tenement houses, occupied by 
the operatives of the defendant; that  a public highway extended from 
the defendant's store to Ellenboro, and that the road leading from 
this highway extended through the defendant's property in the direc- 
tion of Beasontown in the outskirts of Caroleen; that  this road was 
a thoroughfare used, not only by the defendant's operatives, but by 
the public generally; tha t  in the spring of 1920 the defendant. for 
the purpose of gain and profit to itself, organized a baseball team a t  
Caroleen, and permitted the game of baseball to be played on its 
premises from time to time, and that the defendant hired baseball 
players and charged its employees and others admission fees. The 
plaintiff further alleged tha t  the defendant, in order to euclude those 
who had not paid the admission fee, wrongfu!ly caused to be stretched 
across the road referred to a rope which was attached to posts or 
poles on the defendant's premises and thereby ~vrongfully obstructed 
said thoroughfare and constituted a nuicance; and that  in the month 
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of September, 1920, the plaintiff, while traveling in a Ford car 
driven by another, came in contact with the rope stretched across 
the road; that  the rope caught under plaintiff's chin and across his 
throat and violently threw him from his seat in tlie car, and that  he 
was thereby painfully and seriously injured. 

The defendant alleged that prior to the injury i t  had prepared a 
diamond on its premises, had purchased the u s ~ a l  paraphernalia and 
fixtures, and had built a grandstand for the amusement and pleasure 
of its operatives, but had nothing whatever to do with the manage- 
ment of the baseball tearn, and received no compensation or profit 
from the games played there from time to t ime; that  the operatives 
of the mill had organized a ball team for tke purpose of playing 
match games among themselves and others in the community, and 
that  the team charged an admission fee merely for the purpose of 
purchasing balls, bats, gloves, and other equipment, and that  all 
the proceeds were paid to the ball team; that  the defendant had no 
notice of the alleged obstruction in the road, and had nothing to do 
with it, and no opportunity to remove it before the alleged injury 
occurred. 

At  the close of all the evidence, the defendant moved 
(721) to dismiss the action as in case of nonsuit. The court granted 

the motion, and plaintiff excepted and appealed. 

W .  C. McRorie and Pless, Winborne & Pltss for plaintiff. 
Quinn, Hamrick & Harris for defendant. 

ADAMS, J. The right of the plaintiff to recover damages is con- 
ditioned in part  upon the legal relation that existed hetween him and 
the defendant a t  the time of the al!eged injury. I n  substance, the 
plaintiff's allegations are, (1) tha t  the defendant directed and con- 
trolled the ball team tha t  used the premises and stretched the rope 
across the road; and (2) that  t h ~  defendant wrongfully licensed or 
permitted the team to obstruct the road in thiq way. It is true that  
a ball team had been organized to play hasebdl on the defendant's 
premises; but there is no evidence that the defendant had anything 
to do with the "operation" or control or maniigement of the game, 
or that  those who played or conducted the game were in any sense 
the servants or agents of the defendant. In  fact, the evidence seems 
conclusively to show tha t  tlie defendant prepwed the ground, pur- 
chased playground fixtures, and erected a grandstand for the amuse- 
ment and recreation of the operatives, but did not receive any 
pecuniary compensation, or pretend in any w:y to direct or super- 
vise the game. The defendant, therefore, can derive no aid from 
the familiar principle that the owner or lessor of a place of amuse- 
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ment set apart  and maintained for his pecuniary benefits is charged 
with the duty of exercising due care to see that  the premises are 
reasonably safe for the purposes intended. 38 Cpc. 268 et seq.; 26 
R.C.L. 713 e t  seq. 

The plaintiff contends, however, tha t  the ohstruction of the road 
constituted a nuisance on the defendant's premises, and that the de- 
fendant, having notice thereof, declined to abate the nuisance: and 
is therefore liable to the plaintiff in damages. Tha t  the unlawful 
obstruction of a highway is a public nuisance is generally conceded. 
29 Cyc. 1177; 20 R.C.L. 399; Dzrnn v. Gunn, 149 Ala. 583; S. 2).  

Edens, 85 N.C. 527. But  the plaintiff has not shown either that  the 
defendant obstructed the road or had knowledge of the obstruction. 
The plaintiff relied chiefly upon the testimony of the witness Rob- 
bins; but this testimony utterly fails to connect the defendant with 
the management or control of the game, or to prove that  the defend- 
an t  had actual or implied knowledge of the obstruction in the road. 
It is manifest tha t  between the defendant and the ball team there 
existed the relation of licensor and licensee, without any pecuniary 
compensation to the defendant, and that the teani, without notice 
to or knowledge of the defendant, caused the rope to be extended 
above and across the road. In  these circumstances the plain- 
tiff has no cause of action against the defendant. As a gen- (722) 
era1 rule, the owner of land is not liable for injury caused 
by the acts of a licensee unlerzs such acts constitute a nuisance which 
the owner knowingly suffers to remain. 38 Cyc. 483. The doctrine is 
pertinently stated in Rockport v .  Grnrtite Co., 51 L.R.A. 779: ( 'In 
case of work done by a licensee, the work is done on the licesnee's 
own account, as his own business, and the profit of i t  is his. It is 
not a case, therefore, where the thing which caused the accident is 
a thing contracted for by the owner of the land, and for which he 
may be liable for tha t  reason." Upon a review of the record we think 
the judgment of nonsuit should be 

Affirmed. 



772 I N  T H E  SUPREME COURT. [I82 

C. C. hIILLS V. W. hl. TAROR ET AL. 

(Filed 21 December, 1921.) 

1. Deeds and  Conveyances-Married Women-Free Trader  - Probate - 
Consideration-Equitable T i t l s L e g a l  Title. 

Where a married woman conveys her land wit,lout the written consent 
of her husband under an invalid registration as  a free trader, and has 
received the full consideration thewfor, a part before and a part after 
her husband's death, it  vests the equitable title in her grnntee and those 
claiming under him, which, under a consent judgment between the partie.$, 
may vest the legal title to the lands in him. 

Where there is a lien by judgment against thl? holder of an equitable 
title, C.S. 614, to lands who also holds a registered mortgage from his 
grantee under an unregistered deed to secure the balance of the purchase 
price, his deed registered after the lien of the judgment had taken effect, 
cannot render the lien under the mortgage superior to the judgment lien, 
and equity will remove the lien of the mortgage as  cloud upon the title 
of the purchaser a t  the execution sale holdiug the sheriff's deed. Mayo 
v. Staton, 137 N.C. 680. 

Where the judgment creditor and a mortgagee under a grim registered 
mortgage claim the land from the same person, they arc ordinarily es- 
topped to deny the title of their common source, but where the deed from 
this common source, upon which the mortgagor's title depends, has been 
registered after the judgment lien has taken eEect, this element of 
estoppel does not apply to the purchaser a t  the execution sale. 

APPEAL by plaintiff from Hnrdillg, J., a t  ths  August Term, 1921, 
of CHEROKEE. 

Hattie Palmer, who was defectively registered as a free trader, 
conveyed, without the joinder of her husband, the lands in dispute 

to W. M. Tabor by deed dated 26 December, 1916, and 
(723) registered 2 days thereafter, in consideration of $2.500, of 

which Tabor paid $1,000 in cash and executed 3 notes of 
$500 each for the balance payable 1, 2, and 3 years after date and 
secured by a mortgage deed on the land. 

Tabor and wife, by deed of 23 January, 1918, conveyed said 
lands to Allen Ashe for the consideration of $32,600, of which $200 
was paid in cash, and Ashe assumed the debt of $1 500 to Mrs. 
Palmer, and gave Tabor 3, mortgagc deed for the balance, $900. 
The mortgage deed to Tabor was registered 1 April, 1919, but the 
deed from Tabor to Ashe was not registered ti  1 24 December, 1919. 

At November Term, 1919, of Cherokee, which began 3 November, 
1919, the plaintiff Mills obtained a judgment ,%gainst Jj7. M. Tabor 
for $2,032.32, which was duly docketed and indexed. Tabor's home- 
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stead was allotted, the lands described in the complaint were sold 
under execution and purchased for Mills. 

Hattie Palmer's husband died 21 October, 1918. After his death, 
while a widow, she accepted payment of the two last notes from 
Allen Ashe, who had paid the first of the 3 notes to Mrs. Palmer 
before her husband's death. 

On 23 December, 1920, after the sale under execution and after 
Mills had sued Ashe for posqession, Mrs. I'almer executed to .ifhe 
a deed for said lands. Mills paid Ashe back the $1,500 he hfid paid 
Mrs. Palmer, and Mills was, by a consent judgment, decrerd owner 
of the land. Tathain owns the note from Ashe to Tabor for $900, 
and this action is brought to have the mortgage froin hshe to Tabor 
removed as a cloud upon Rlills' title. Upon the agreed state of facts 
as  above, the court entered judgment that  the mortgage from Allen 
Ashe to the defendant W. 11. Tabor was a valid lien upon the prop- 
erty described in the complaint to secure a note of $900, and that  
the defendants should recover of t,he plaintiff their costs of the ac- 
tion. Appeal by plaintiff. 

Dillard & Hill for plaintif7. 
J .  N .  M o o d y  for defenrlants. 

CLARK, C.J. The deed from Hattie Palmer to A. 31. Tabor, 
dated 26 December, 1916, was defective in that her husband did not 
give his written assent to the conveyance, but Tabor paid her $1,000 
in cash and executed his three notes for 5500. which were secured by 
his mortgage on the land back to Mrs. Palmer. One of these notcs 
was paid to her during her husband's life, and the balance of the 
purchase money was paid to her after she had become a widow by 
Allen Ashe, who was the grantee in a deed from Tabor. AIills paid 
Ashe back the $1,500 he had paid Mrs. Palmer, and by 21 

consent judgment, to which Mil!s, Ashe, and Mrs. Palmer (724) 
were parties, Mi!ls has been declared the owner of said 
lands. 

This controversy is over the que$tian whether the $900 note ie- 
cured by the mortgage from Ashc to Tabor, which was registered 
prior to the date of the sale under exccution in favor of I\Iills, is n 
lien upon the title of Mills, which accrued by purchase uncicr rhe 
exccution against Tabor under a judgment against Tabor doclietcd 
prior to the registration of Tabor's deed to Ashe. 

I t  is true tha t  the decd to Tahor bv Mrs. I'alnler was dcfcctive 
for want of the written consent of h r r  huslmnd, but in aclditron to 
$1,000 cash paid to her by Tabor, 2nd by the acceptance by her after 
she became a widow of the balance of the purchase money, he bc- 
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came the full equitable owner of the property. Sills v. Bethen, 178 
N.C. 315. She could not ~ s s e r t  Rny title against him, and certainly 
no one else could, and under the execution Q: le against Tabor the 
purchaser, Mills, stood in thc shoes of Tabor 2nd acquired his in- 
terest in the land except ns against his granlee. Ashe. But .4she1s 
title by virtue of Tabor's deed is inferior to the lien of 114illsJ judg- 
ment, which was docketed first. Tabor executed a deed to Ashe 23 
January, 1918, but i t  was not regi~tered till 24 Decanbw, 1919. and 
in the meantime the judgment by 3Iills against Tabor was obtained 
a t  November Term, 1919 (which began on 3 November), and under 
i t  the purchaser, Mills. has title which is good against the dced for 
the same interest from Tabor to Ashe, which lvas not registered til! 
after the lien of judgment. Mills' title, therefore, is suuerior to 
the deed from Tabor to -4she. 

It is true tha t  Ashe executed back a nior tqge on this property 
to Tabor for $900 to secure the b a l s n c ~  of t l ~ e  purchase $900, but 
that though registered 1 April, 1919, could have no effect as against 
the lien of X l l s '  judgment, as the decd from Tabor to Xshe for the 
land was not registered till after lI i l lsJ ji~dgintmt was docketed. We 
are, therefore, of the opinion that by the pav~nent  of the purchase 
money and the acceptance of thc balmce thereof after 3Irs. Palmer 
became a widow the equitable title was ~-e$tcd in Tnhor. By virtue 
of the judgment against Tabor in favor of )rills. nnd his purchase 
of land under the execution, llc acquired the intcrrqt of Tflbor, prior 
to the conveyance of the w n e  intcwit h r  Tabor to Ashe, which w ~ s  
not recorded till after the lien of the judgmeni, and l m c e  the $900 
mortgage executcd by Ashe hark to Tahor t r ~  smlrt! the note as- 
signed to the tlcfcndant Tnth:~m i k  x cloi~d upon thv title n.hich the 
plaintiff is entitled to \:aye rt~inoved. Thc iiiortgnge secured by this 
note was registered prior to the l im of tlic J ~r!enic'nt, hilt nt that 
time the conveyance from Tabor to X ~ h e  not being recorded, such 
mortgage conveyed no interest as against t l x  judgm~nt  of h l i l l ~ .  

Both the plaintiff and the rlefcndmts derive their title 
(725) from Tabor, and they cannot conteft thc titlc conveyed to 

him by Hattie Palmer. The plaintiff claims under a judg- 
ment, by virtue of an execution issued on which the plaintiff Mills 
acquired the sheriff's deed. The assignee, John A Tatham holds 
under a mortgage executed by Ashe hark to Tabor, and has no 
claim except by virtue of the deed from Tabor to Ashe, and tha t  
not having been recorded till after date of the ,lutlgtnent obtained by 
Mills, Mills is entitled to a decree confirming his title, and to rc- 
move the defendant's claim as a cloud upon plaintiff's title. 

Both the plaintiffs and the defendant claim under Tabor, and the 
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title which has accrued to him from AIrs. Palmer, as above stated. 
The sole controversy is whether the plaintiff has acquired by judg- 
ment and execution the inter& of Tabor in the land by a lien prior 
to the interest whicli Ashe acquired by Tabor's deed, which was not 
registered till after the lien of the docketed judgment under which 
Mills purchased. The mortgage securing the note, executed by Ashe 
to Tabor, and assigned by him to Tathanl, though the mortgage was 
registered prior to the judgment, is invalid as against thc lien of 
the judgment, since the mortgage had nothing upon which to rest. 

Though Tabor, and those claiming under him, w o ~ ~ l d  be estopped 
as to Ashe by his warranty deed, this does not affect the lien ac- 
quired under the judgment against Tabor, which was docketed he- 
fore his deed to Ashe was registered. Whatever the title or interest 
of Tabor in the land, his junior registered conveyance thereof is in- 
ferior to title acquired by sale under execution upon the prior dock- 
eted judgment. 

The plaintiff is entitled to a decree removing the claim of the 
defendant as  a cloud upon his title. 

Reversed. 

Cited: Wimes v. Hufman, 185 N.C. 179; Spence v. Pottery Co., 
185 N.C. 223; Eaton v. Doub, 190 N.C. 17; Harrell v. Powell, 251 
N.C. 640; Cruthis v. Steele, 259 N.C. 703. 

ERNEST FARR v. BAECOCK LTJIRER CORIPKYY. 

(Filed 21 December, 1921.) 

1. Appeal and Error--Fragmentary Appeal-Disnlissal. 
A11 appeal froin a n  order dismissing the action as  to one cause set forth 

in the complaint, and retai~iing jt a s  to the  other causes therein alleged, is 
fmgnientary, and will be dismissed. 

2. CourtsJurisdiction - Segligence - Foreign Defendants - Lex Loci 
Contractus. 

A11 nnllloyee of n foreirn lumber mmir~facturing company wns injured 
while eng,~ged in the scolle of hiq duties at  one of its plniits operated here. 
and it ma.: properly made to .Iiwear that  his ser\ices had been ensaged 
by the def'nrlmt a t  its h o n ~ e  office. The defmdnnt contended thnt our 
court\ wrre without jurisiliction. and that  its liability depended u11o11 :I 

norkillan's corilpens:ltion ac t  of the state of its home (1Wr.e: Held,  up011 
the rrcord. a s  ~ i o w  appears, there was nc error in the Superior Court 
retaining the seco~ld. third, and fourth causes of action. relating res:lec- 
tirely to the co~ltractual  duty Of the defendant to provide and keep a 



776 I N  T H E  SUPREME COURT. [I82 

physirian a t  the camp where tlie plaintiff was injured, and its neglect to 
furliisli him transportation to his home, as  eleinents of damage. 

WALKER. J., concurs only in dismissal of appeal. 

APPEAL by defendant from Ha~dzng, J., a t  the Spring 
(726) Term, 1921, of GRIHAM. 

The plaintiff is a resident of Graham County. and the 
defendant is a foreign corporation, engaged in the manufacture of 
lumber, with plants in Tennessee. Thc defendant owned timber lands 
in Graham County and operated a railroad 'or hauling logs froni 
Graham to its plants. The defendant had c a m x ,  a hospital, and an 
office in Graham County. The plaintiff, an employee of the defend- 
ant, was injured while in the prosecution of the work assigned him. 
The complaint states four causes of action: (I ) Defendant's failure 
to provide for plaintiff a saie place in which to work; (2) defend- 
ant's failure to keep a physician a t  the camp to attend plaintiff after 
he was injured; (3) defendant's employment of an incompetent phy- 
sician; (4) defendant's negligent failure to peovide plaintiff trans- 
portation to his home from the junction on the road of defendant 
and Knoxville Power Company. Plaintiff alleged tha t  defendant 
had undertaken to provide for the plaintiff and o t h ~ r  employees a 
competent physician and surgeon when needed, and made a monthly 
charge or assessment, which was deducted from the ?mployees' wages. 

The defendant denied the plaintifi's material allegations and al- 
leged that  the contract of employnlent was m ~ d e  in Tennessee and 
subject to the provisions of the Worlimen's Compensation .4ct. p ~ s s c d  
by the General Assembly of Tennessee on 15 April, 1919, and made 
effective from 1 July, 1910. 

The defendant contended that upon the face of the pleadin, =S - 
i t  having been agreed that  the contract of cmploym~nt  had been 
made in Tennessee - the court had no jurisdiction. The court sus- 
tained the motion as to the first cause of action, and overruled it as 
to the second, third, and fourth. Upon the inlirnation of the court, 
the plaintiff submitted to a nonsuit as to the first cause, and did not 
appeal. The court further adjudged that the trial should proceed 
upon the second, third, and fourth causes. Tk~e defendant excepted 
and appealed. 

R. L. Phillips and T. M .  Jenkins for  plaintiff. 
;lfewimon, Adams & Johnston for defendant. 

ADAMS, J. His Honor held that the court had no jur- 
(727) isdiction of the first cause of action, and retained the sec- 

ond, third, and fourth cauces for trial by jury. The defend- 
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an t  thereupon excepted and appealed. The order appealed from was 
not final, or of such character as to deprive the defendant of any 
substantial right, and for this reason the appeal was premature. 
The defendant can preserve its exception 11ntil a final judgment is 
rendered. In  numerous cases this Court has held that  a premnture 
or fragmentary appeal will not be conqiderrd. Halleg u. Gray, 93 
N.C. 196; Lane v .  Richardson, 101 K.C. 182; Mfg. Co. v. Rllrcton, 
105 N.C. 74; Emry v. Parker, 111 N.C. 261; R. R. v .  King, 125 N.C. 
454. 

M7e are requested, however, to review $0 much of the judgment 
as  retains for trial the second, third, and fourth causes of action. As 
now advised, especially in the 2bsence of an opposing interprrt a t '  lon 
by the Supreme Court of Tennessee, me are of opinion that the sec- 
tions of the Workmen's Compensation Act citrd and relied on by 
the defendant do not purport to interfere with the jnridicticn of 
the Superior Court of Graham as to the second, third, and fourth 
causes of action stated in the complaint, and that there wa. no error 
in his Honor's order that  these causes be retained for trial. 

Appeal dismissed. 

WALKER, J., concurs only in dismissal of appeal. 

Cited: Goldsboro v. H o l m ~ s ,  183 N.C. 204; Teal v. Lilca. 183 
N.C. 679; Johnson v. R. R., 191 N.C. 83: M ~ e k i n s  v .  Game Prc- 
serves, 212 N.C. 96; Johnson v .  Ins. Po., 215 N.C. 122: Renues 1 ' .  

Mill Co., 216 N.C. 466; Bellc's D ~ p t .  Store v. Guilford County, 222 
N.C. 450; Utilities Corn. v .  R. R., 223 S.C. 841 : Johnson v. Cntlet f ,  

245 N.C. 348. 

C. T. ROXNE AKD F. L. S X E R  v. JUI.IT:S McCOY AR'D BI. BZ. JIcCOY. 

(Filed 21 December, 1921.) 

1. Evidence-Surveys-3faps. 
Where the plaintiffs and defendnntc: claim title to the sanie lnnds by 

prior and junior grants from the State, r~spectirely,  the latter under color 
mid the ownership of the locus in  quo depends up011 the lappaze of the 
plaintiffs' la~icls upon that of the defendant, it is competent for one nlio 
has s u r r e ~ e d  a part  of the lands to locate on his map the remninine par t  
froin a map that had heen since made by another, properly in eridence, :I: 
illustrating his own surrey, and to testify that  the defendants, taking the 
other evidence as true, had cut timber from the plaintiff's land if the inap 
made by the second surrey was correct a s  to certain lines marlied 3.: 

boundaries. 
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2. Evidence-Grants-Maps. 
Where the plaintiff clnilus title to the loctts in qrco under a grant from 

the State, testimony of a witness upon the quehtion a s  to whether he lmew 
the location of the grnnt was properly excluded when the g r a i ~ t  had not 
been introduced in evidence. 

3. Appeal and Error-Harmless Error - Evidencbe - Subsequent Admis- 
sions of Evidence. 

Excluded eridence afterwards admitted on the trial is not r e r r r ~ i b l e  
error, and evidence relating to the rights of a11 interpleader and the de- 
fendant bet~vetm theinselves becoines immaterial n1wi1 the verdict is 
rendered in the  plaintiff's favor. 

4. Instrnctions-Deeds and Conveyances-.4dverse Possession - Color - 
Boundaries-State Grants. 

Where the title to the locrts i l l  qrto is dependrwt u p m  the alleqation in 
the n n w w  that  the lands under the plaintiff'q qrant froin the Stntc oler-  
1al)l)etl the l i~ud  cliliined by adrer \e  l~osse+&m under color, and this is 
the only disllutetl fact, an  instruction to the jnr.; ihnt  defendnnt's l ~ o s s e ~ -  
sion. onbit lr  c~f the l~laintiffs' boundaries, would not be extended lo defe;lt 
the lat ter 's  title, and l~nt t inq  the bnrden on the plaintifY to show his title, 
ant1 on the dt,fendant to show the lal~page ul~oii his ow11 land, is not re- 
versible error. 

APPEAL by defendant from Long, J . ,  a t  the Spring Term, 
(728) 1921, of l h l ~ c o s .  

Civil action to recowl danlages for trespass on land. 
Plaintiffs claimed title under a grant from the State to them- 

selves, KO. 16,105, dated 31 December, 1903, and registered 27 Jan- 
uary, 1904. 

The defendants a l l epd  tha t  on 20 l I a y ,  1864, the State issued 
grant No. 2,924 to H. H. P. McCoy; thnt in 1875, or prior thereto, 
H. H. P. McCoy sold the land described in this grant to Tl. Mc- 
Dowell McCoy, his brother, and executed a deed in fee, which had 
been lost; that H .  H .  P. AIcCoy had deliv-red to D. iJlcDowel1 
JlcCoy grant No. 2,924, after malting the 'allowing endorsement, 
which was signed also by his wife: ''1, 13. F. IIcCoy, do assign the 
within land to D. i\IcDow.e!l 3lcCoy to h a w  and to hold forcvcr. 
This 14 January, 1875"; t ! ~ t  D .  l\IcDon.ell 3IrCoy had died intcs- 
tate without issue, and his real estate had descmded to his brothers, 
who had agreed to a verbal c1ivi;ion of the land; that grnnt Yo. 2.924 
had been allotted to J. J .  11'. lhnlcCoy, and t h , ~ t  he had entered into 
possession; that  thereafter, on or about 3 April, 1895, deeds had 
been mutually executed by J .  J .  TV. IIcCoy and TIr L. hlcCoy, by 
which J .  J .  W. McCoy had conreyed all his interest in the estate of 
D. McDowell McCoy east of a certain devribcd line, and W L. 
McCoy had conveyed to ,J. J. W. McCoy all the land described in 
grant No. 2,924, which !ies to the west of the line referred to ;  that 
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J. J. W. RIcCoy had conveyed this land to the defendant 14. 11. 
McCoy, and that  said McCoy has been in the a d v e r ~ e  possession 
under color and title more than twenty-one years 

The heirs a t  law of 13. 1-1. P. RIcCoy had previously been allowed 
to interplead and file a complaint alleging that  they were the owners 
of the land in grant No. 2,924. 

There seems to have been no serious controversy as to 
the location of grant No. 16,105; but the interpleaders and (729) 
the defendants, clalnlicg rrsptctivcly to be thc omncrs of 
the land in grant Xo. 2,924, contcntled that the junior grant lapped 
upon or was embraced in the senlor grant. The controverip turned 
upon the location of grant No. 2.924; for if thir grant and grant 
KO. 16.105 did not interfere, there was no ground for dmying that 
the plaintiffs were the owwrs of the land desrribed in their grant. 
The interpleaders alleged that ncither the plaintiffs nor defcndants: 
had title, and alleged that the interpleaders were the sole owners. 

The issues and the answers were as follows: 
"1. Are the plaintiffs, Siler and Roane, + h e  owners of the lands 

described in the complaint, and within the red lines on the map, 
designated by the red letters and lines from red A to B, C,  D, El P, 
G,  and back to red A? Answer: 'Yes.' 

"2. Have the defendants, Mrs. h[. 11. McCoy and Julius RfcCoy, 
unlawfully trespassed upon the lands referred to in the first issue, 
as alleged in the coinplaint'? A. 'Yes.' 

"3. If the defendantq have so wrongf~dly trespassed, w!13it darn- 
ages, if any, are tlie plalntlffs entitled to recover of the defendants. 
LIrs. hI. h1. McCoy and Julius McCoy? A. '$10.' 

"4. I s  tlie defendant hlrs. A l .  112. McCoy the owner of the lands 
under State grant 2,924? Answer: 

"5. Does State grant S o .  2,924, under which Mrs. >I. 11. McCoy 
and the heirs a t  law of 1-1. H. P. McCoy claim, include any portion 
of the lands included in grant 16,105; and if so, what portion thereof 
as  represented on the inap? Answer: 

"6. Are the defendant's the heirs z t  law of H .  H. P. RIcCoy, the 
owners of the lands embraced under State grant No. 2.924, as alleged 
by them in their intcrplea? Answer: 

"7. What  damages, if any, is Airs. 111. 11. McCoy entitled to 
recover of the plaintiffs? Answer: , , 

.Judgment was entered for the plaintiffs, and the defendants ap- 
pealed. 

T .  J .  Johns ton  and  R. D. Sisk for p1ainf i .V~.  
H e n r y  G. Rober t son  for appel lants .  
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ADANS, J. The first five exceptions must he overruled. John 13. 
Dalton, a witness for the plaintiff, teetified that he had surveyed all 
the lines of the grant under which the plaintiff; claimed title, except 
tlie last three; tha t  he had prepared the plat;  that  the last three 
lines followed the cours2s and distances called for; and that the red 
lines represented the land embrsced in the grant issued to the plain- 

tiffs. The witness was then permitted to testify, over the 
(730) defendant's objection, that the line from E to F "will run 

north of some cut t i~nber." A. T .  Siler, a witness for plain- 
tiffs, testified tha t  he surveyed the boundaries of the plaintiffs' grant 
in 1893 and in 1894; tha t  he had a record of his surveys, showing 
that his plat corresponded with Dalton's; that  he could indicate on 
Dalton's map the survey he had made; and that he had found an 
oak a t  one of the corners. To  all this evidence the defendants ex- 
cepted. 

The former witness described the lines he had a c t u ~ l l y  surveyed 
and tlie others, which he said indicated the last three calls in the 
grant, and testified in effect that  if these liner: represented the true 
location of the grant, timber had been cut iwide the boundaries; 
and the examination of the latter witnew was so carefully linlited 
by the court that  i t  could have been understood only as illustrating 
the testiinony of the witness as to the survevs he had previously 
made. 

The plaintiffs called as a witness Julius ILlcCoy, one of the de- 
fendants, to prove the alleged trespass. On cross-examination coun- 
sel for the defendants asked the witness if he knew the location of 
the grant under which the defendants claimed title. The grant had 
not then been offered in evidence, and the answer was properly ex- 
cluded. His Honor, however, explicitly stated that  the witness might 
be examined as to the location, in case the g r m t  should afterwards 
be introduced by the defendants. 

The excluded evidence, which is the subject of the ninth excep- 
tion, was afterwards admitted; and exceptions eight, ten, eleven, 
twclye, and seventeen were relevant only to t h ~  controversy between 
the interpleaders and the defendants, and upon return of the verdict 
for the plaintiffs became immaterial. 

His Honor instructed the jury that  unless the defendants and the 
interpleaders had shown by the grcater weight of the evidence that  
the lines of the plaintiffs' grant lapped upon the grant under which 
the defendant claimed, the possession of the defendants or inter- 
T~leaders, or of those under whom they claimed, outside the bound- 
aries of the plaintiffs' grant would not be extended so as to defeat or 
affect the title of the plaintifis. The inst ruct io~ must be considered 
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as a part of the entire charge, and in connection with the admissions 
in the pleadings. His Honor had previously told the jury that upon 
the plaintiffs rested the burden of establibhing their title by the 
greater weight of the evidence. In  their answer the defendants did 
not expressly deny the plaintiffs' title. hct only denied that the plain- 
tiffs mere the owners of such part of grant No. 16,105 as may lap 
upon grant S o .  2.924. It will be observed that  thc defendants at- 
tempted to defeat the plaintiffs' recovery by showing an interference 
of the two grants. Under these circumstances the charge of his Honor 
as  to the burden of proof and as to possesion under grant No. 2,924 
is free from error; and the instruction as to the measure of 
damages is a iubstantial compliance with the rule stated (731) 
in Tfhztfield v. Lumber Co., 152 X.C. 214. 

The remaining exceptions have recc~ivrd full consideration, and 
must be disallowed. The controversy be twe~n  the parties was rc- 
duccd almost entirely to questions of fact pertaining to the loca- 
tion of the grant under which the defendants claimed, and the jury 
adopted the contentions of the plaintiff. We find in the record no 
sufficient cause for disturbing the verdict or tlie judgment. 

No error. 

Cited: S. v. Stanley, 227 N.C. 656; Poole v. Gentry, 229 N.C. 
269. 

J. W FERGCSON v. T H E  CHAMPIOS FIBRE CONPANP. 

(Filed 21 December, 1921.) 

1. Deeds and Conveyances-Descriptiolls-Rol~ndaries. 
The principle upon which a deed to lands i n u ~ t  be construed most 

strongly against the grantor does not e\teiid to including lands not em- 
braced in tlie drscription. 

2. Same--Sp~cific Descriptions-General Descriptions. 
The prii ir ipl~ I I ~ O I I  which a general de.cription may enlargr the bound- 

nrie, wibracetl in a more definite tleucril~tion of lands which it follows, 
tlel)eilds olwn the intent ae gathered fro111 the deed that  jt should do so, 
and it al1l)ears that tlw <rantor intended that the general drscri1)tion n.as 
inserted in an  attempt to  nlalre the ipecific description more certain. 

3. Appeal and Error-Record-Adinissio~~s-Re~nanding Case-411dgment. 
The Sul~reme Court will remand the case :md order a judgment to be 

mtered in the Superior Court for the n~~pcllee,  n-hen such appears to he 
proper upon the facts admitted of record. 
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FERQUSON v. FIBRE Co. 

APPEAL by defendant from Long, J., a t  the February Term, 1921, 
of JACKSON. 

This action was brought by the plaintiff to recover damages for 
cutting timber, and other trespasses on the plaintiff's land, and to 
remove the claim of the defendant as a cloud on the plaintiff's title. 

The cause was heard upon an agreed stateinent of facts, together 
with certain oral testimony as appears in the record; and by con- 
sent, the judge rendered judgment therein out of term and outside 
of Jackson County, as of M a y  Term, 1921, of the Superior Court, 
adjudging the plaintiff the owner of the lands and removing the 
claim of the defendant as a cloud upon the phintiff's title as prayed 
for in the complaint. 

As will appear from an examination of the agreed statement of 
facts, the plaintiff and the defendant claim thc land under a corn- 
mon source of title, to wit, what is known as the Olmstead Grant, 

No. 970, and by a chain of conveyances to the respective 
(732) parties; the boundaries of the grant itre stated in the third 

agreement as  to the facts, and embrace the land in con- 
troversy. 
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But to be more accurate: 
1. Both parties claim title to said land by 2nd through grant 

KO. 970, issued by the State to E. B. Olrnstead on 10 Novcmher, 
1867, and by and through the cst3te :tnd heirs of R. Y. XlcAden, 
deceased, as aforesaid. The location of t!ic Olinstead Grant. No. 970, 
is designated on Queen map aforesaid, conimencing a t  v o k t  marked 
"Ch. Oak" a t  the capital letter -1; thence to capital letters B ,  C,  D, 
E, and thence to F, a t  the point marked "Rslsain Reach-,Jones 
Knob," and thence to the capital letter G a t  the point marked "Ash 
a t  Balsam Gap," thence west with the line marked "O!mstead or 
Cathcart line," to the c a p i t ~ l  letter 11; t l m c c  with the Keener line 
to the beginning. I t  is adniitted that the 114 acres of land. more 01 

less, in controversy in this action lies inside of Olnxtead Grant, No. 
970. 

2. The title to the tract in dkpute depends upon the 
construction of a deed nmde by the Rlcildens to plaintiff (733) 
,J. IT. Fcrguson, dated 30 July,  1904, and it is zdmitted that 
the specific description in said deed doer; vot cover the d iepu t~d  area. 

3. Defendant also clsiins title to the disputed tract under cleetl 
from and agreement ~ i t h  the lIcAdcns, datt'd 20 June, 1915, and it 
is admitted that the deed cover< the Iand, and that title thereto 
passed by said deed, provided the same hnd not ~Yested in ,T. W. 
Ferguson, under his deed from the Alctldens. dated 30 *Julyj 1904. 

4. The plaintiff claims that the sccond description contained in 
his deed covers the disputrcl area. netendant denies that  this de- 
scription covers the land, but a d n l i t ~  that i f  mid drscription does 
cover the tract tha t  plaintiff has a good title thereto. 

The plaintiff holds, and claii?~:, under s tlrtd from John H. l l c -  
Aden, executor and trustee, and others to hii.~qclf, dated 30 .July, 
1904, and relies for his recovery, anlong other things, upon P, claus(. 
in that deed, which appears therein immdiately  after the dcccription 
by metes and bounds, which is substantially a. follows: The spe- 
cific description in the Fcrguson deed comrnenct7s a t  "A," "Ch. Oak" 
on map, and this point is by description located in the Cc~thcart or 
Indian boundary line; and it is admitted that line A to R on map is 
the linc of Indian boundary, and also linc of Csthcart g rmt  224; 
and runs with said line to B ;  n-it11 Keeper grants to C, and with 
Keener and Plott grantq to D, with the Lovr line to E. and to F;  
thence s o u t h ~ e s t  and crossing the moiintain with the !inc of the 
Davis tract (calling for definite monumentq) to the beginning. It is 
admitted that this description docs not covcr the Iand in dispute. 
It is a definite description exwpt that therc was, a t  the time of the 
execution of the deed, a dispute as to the north linc of Davis tract. 
Xo. 586, and so soon as this dispute ma.: settled, the "Floyd Conk 
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line," shown on map, became the true ~ o r t h  boundary line of the 
Davis tract,  No. 586, and the description, by metes and bounds, in 
the Ferguson deed became certain and fixed as the true location. 

It being conceded tha t  the description of the land by metes and 
bounds, above set forth, does not embrace the locus i n  quo, or any 
part  thereof, the plaintiff contends tha t  it is invluded within thc sec- 
ond description in the dced, which is now fully set forth as follows: 

"It being the intention of the parties of t h ~  first part  to convey 
to the parties of the second part, his heirs and assigns, in fee simple, 
so much of that  part  of the boundary of !ard embraced in State 
grant No. 970, issued by the State of Xorth C:~rolina to E. V. Olni- 
stead on 10 November, 1867, for 10,580 acres or land that  lies in be- 
tween the lines of the Cathcart boundary, Indi tn  boundary, and the 
two Keener tracts and the seven Plott tracts, or grants, of one 

hundred acres each on the Soco side 3f the mountain, and 
(734) the line of the Love speculation land or Allison grant, No. 

251, as claimed by the Love e ~ t a t e ,  and the line of the 
Welch or Davis tract, grant No. 556, running from the top of the 
Jones Knob so as to exclude the Welch or D:~vis tract, grant 586, 
but to run with the line of the same, crossing the mountain in the 
closing line of the !and herein conveyed." 

The several tracts referred to in said description are shown and 
designated on the map to be printed as a part of the record. It was 
admitted a t  the trial that the line h to R is the line of the Indian 
boundary and the line of the Cathcart gran':, hTo. 224; that  the 
broken line marked D, E, F, G, is the line of the L o ~ e  boundary; 
tha t  the line G to H is also called the C ~ t h c a r t  line; and the Keener 
line, H to A, is marked "Keener Line." The Plott tracts also are lo- 
cated on the map;  the southern line of the Davis tract is marked 
"Olmstead" or "CathcartJJ line. Thic line crosses the mountain. 

The disputed land is designated on thc map by the words "Queen, 
Crawford and Cogdill, and Champion Fibre Ccmpanp," between the 
figures 1, 2, 3, 4, 5, 6, 7, 8, 9,  10, 11, 12, and back to 1. I t  w:ts 
admitted tha t  the lands in dispute lie inside of Olmstead grant, No. 
970. 

It is proper tha t  we set forth the material part of the deed ex- 
ecuted on 20 June, 1915, by Henry M. McAden and other$ to the 
Champion Fibre Company, for the purpose of correcting a mistake 
in the description as contained in the deed of 30 Julv,  1904, executed 
by John H. McAden, executor, and others, to J. W. Ferguson, the 
plaintiff: 

"This deed is executed by the parties of Ihe first part, to the 
party of the second part ,  in order to correct the third c ~ l l  in the 
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deed made and executed by John H. RlcAden, executor, etc., Henry 
M. McAden and others to J .  W. Ferguson, bearing date 30 July, 
1904, for the tract of land known as the McAden-Balsam timber 
tract as aforesaid, so as to vest the title in fee in the said ,J. W. E'er- 
guson and cover the land intended to be conveyed to him by said 
deed, and to perfect the title to the Champion Fibre Company to the 
stumpage rights on certain parts of the said McAden-Balsam timber 
tract of land as their respective rights may q p e a r ,  and for the fur- 
ther purpose of conveying to the Champion Fibre Company, party 
of the second part, the scraps or pieces of land of n few hundred 
acres lying inside of grant No. 970, to E. B. Olmstead aforesaid, out- 
side of the McAden-Balsam timber tract and the Davis !ands- 
Welch grant, No. 588-and other older and superior titles inside 
of grant No. 970, and in order to  carry out the indenture and agree- 
ment of 20 June, 1915, aforesaid." 

There was evidence on the one side that the McAdens never listed 
the disputed land for taxes after the date of their deed to the plain- 
tiff, 30 July, 1904, and, on the other, that it was listed on what is 
known as the "Discovery List," but this may not be ma- 
terial in the view taken of the case by the court. The judge (735) 
held that the plaintiff is the owner of the locus in quo, and 
that  he is entitled to have the claim of the defendant declared to be 
a cloud upon his title, and i t  was SO adjudged. Defendant duly ex- 
cepted and appealed. 

Felix E.  Alley and Manning, Biclcett 13 Ferguson for plaintiff. 
Sutton & Stillwell and Smathers R TTard for defendant. 

WALKER, J., after stating the facts: It cannot now be questioned, 
after so much has been said by this and many other courts upon the 
subject, that  a deed must be construed most strongly against the 
grantor (R.  R. v. Carpenter, 165 N.C. 465), but that does not mean 
that  its description must be made to include land not conveyed by it. 
There are two descriptions of the land in this case to be found in 
the deed in question, one is by metes and bounds, and the other by 
more general words. It is admitted that the land in dispute is not 
embraced by the metes and bounds set forth in the deed, but i t  is 
contended by the plaintiff that  i t  is included in t'he other descrip- 
tion. The plaintiff argues t,hat if the particular description by metes 
and bounds does not cover the lands in dispute, i t  is competent to 
read i t  in connection with the second description, although more 
general in form, in order to show, that  while the grantor did not 
use apt terms to convey any of i t  by t,he first description, he did 
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enlarge the boundaries by the second, so that  they take in the locus 
zn quo as well as the lands first described, and he relies on the case 
of Quelch v. Futch, 172 N.C. 316. It was there substantially held 
tha t  if the first or specific description is entirely eliminated from the 
deed, the second, or general description, is sufficient to cover the land 
described in the complaint, and i t  matters not I ha t  the last descrip- 
tion follows the warranty. The whole deed must be so construed as 
to give effect to the plain intent of the grantor, and the parts of the 
deed will be transposed if necessary. The entire description in fi deed 
should be considered in determining the identity of the land con- 
veyed, citing Triplett v. Williams, 149 N.C. 394: 13 Cyc. 627. And 
further, tha t  clauses inserted in a deed should be regarded ns put 
there for a purpose, and should be given a meaning that will aid 
the description. Every par t  of the deed ought, if possible, to take 
effect, and every word to operate. and if, from the language of the 
deed, an intent to convey the entire t ract  is ~ l a i n l y  manifest, this 
intent will not be defeated because the grantol, in~er ted  metes ancl 
bounds that are erroneous and do not cover it As the general de- 
scription is added, not simply to set out the grantor's title, but to 
identify and further describe the tract of land conveyed, such gen- 
eral description will be given effect, and the additional clause  ill 

be considered as added for the purpose of giving a more 
(736) particular or certain description. Jones v. McCormick, 174 

X.C. 82; Quelch v. Futch, 175 X.C. 694. This principle may 
be conceded when confined within its proper iinits, and correctly 
applied to the special facts under consideration, but we do not 
deem i t  applicable to our ease. If the first description by metes ancl 
bounds does not embrace the locus in q w ,  the second one should not 
be allowed to control it, and thereby enlarge ii,s boundaries, unless 
i t  was the clear, if not manifest, intention of the grantor to do so 
and to convey lands not covered by the first d~scription. Instead of 
showing such a purpose, on the part of the grsntor. to extend the 
boundaries beyond those set forth by metes and bounds, we are of 
the opinion tha t  the second or further descri3tion gives strength 
and confirmation to the view that  i t  was not the intention of the 
grantor to do so, but merely to repeat the former description, but in 
different, and, as he evidently supposed, plainer and more unmis- 
takable language. 

It will be observed tha t  the general boundaries of the last de- 
scription are substantially those of the more particular one, or tha t  
by metes and bounds, except in respect to t h ?  "Love speculation 
lands" or "Allison grant, No. 2,51," as claimed by the Love estate, 
the last boundary mentioned being "the line of the Welch or Davis 
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tract of land." There would be a perfect correspondence between the 
two descriptions, if i t  were not for the description of the boundary 
next to the last, or closing line, as the "Lovc speculation land or 
Allison grant, No. 251," but the latter is so linuted or restricted in 
its extent by the fact tha t  it doe? not go beyond, and way not in- 
tended to go beyond the "top of the Jones Knob," tha t  this makes 
but little or no difference. 

The closing words of the second description are such as to show 
almost, if not quite, conclusively that the intention was tha t  the 
calls should be run with the line of the "Love speculation land," down 
to its intersection with tlie line of the JF*elch or Davis tract (grant 
No. 586), on the Jones Knob, and from that point, "so as to ex- 
clude the Welch or Davis tract (grant No. 586), but to run with the 
line of the same, crossing the mountain, and as the closing line of the 
land conveyed, to the beginning. This must, of necessity, mean, if i t  
means anything, that  the closing line is the upper or northern hound- 
a ry  line of the Welch or Davis tract of land; for the reason, at  least, 
if for no other, tha t  we must run from the Jones Knob to the be- 
ginning, so as to exclude the Wclch or Davis tract, and we would 
not obey this instruction of the grantor should we run from the ,Jones 
Knob by 14, G. H., and thence by the ('Keener line" to the beginning 
a t  A. If me should pursue the latter course it would include, mstead 
of exclude, the Welch or Davis tract. This, we think inevitably fol- 
lows from the very words employed by the grantor when applied to 
the map in the record, and our knowledge of the lands, and the sev- 
eral tracts composing it, in their relative positions with re- 
spect to each other. The turning words in the descnption, (737) 
and tlie most significant as indicating the true intention, are 
those which require us to start on the Jones Knob a t  the intersection 
of the Allison and the Welch or Davis line, and run with the latter 
line, but so as  to exclude the TJ7elch or Davis land, grant Xo. 586 
(debignated as the Davis tract on the map) ,  to the beginning. Those 
words were well chosen by the grantor to express the intention that 
no land should pass by his deed except those described in the first 
description by metes and bounds, and tha t  the second description 
was inserted not for the purpose of extending the boundaries of the 
lands, but merely as another way of making his meaning, in the 
first description, less liable to misunderstanding. I t  is the same as if 
he said, after conveying the lands by metes and hounde, .'or, in other 
words, and to describe the saitl land more certainly, I declare my 
intention to be," and then using the language of the second or fur- 
ther description. h'othing in the way of land was to be added to that  
already conveyed, and this was to appear with greater certainty. if 
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possible, by the use of the definite words of e x  usion, that the clos- 
ing line should be the Welch or Davis line so run from the Jones 
Knob as to exclude the Welch or Davis tract. If close attention is 
given to the map when reading these two dewriptions together, or 
even separately, but one conclusion is even permissible, which is the 
one we have adopted and already stated. The-e are other consid- 
erations which lead us to the same result; one o '  which is that if we 
should follow the course, or calls, as suggested by the plaintiff from 
the Jones Knok to the beginning a t  A (on the map) ,  we would nec- 
essarily have to adopt at, least three different calls instead of the 
two mentioned in the deed, and, berides, there are physical marks, 
and one line of another tract,, in that  course mh ch do not appear in 
the deed; and again, the length of the lines are :o different, and still 
further we may say, that  the lower line of the Welch or Davis tract, 
known as the Olmstead or Cathcart line, is cros<:ed by at least three 
creeks, or streams, that  is, Buff Creek, North Fork, and TTToodfin 
Creek, and Fisher Creek near by, which are not referred to in the 
deed, while Black Rock Creek and Shulin Creek, which cross the 
other line near its terminus a t  A, are mentioned when closely ap- 
proaching the beginning corner a t  A (on the map). We are clearly 
of the opinion that  the line of the Cathcart grant, Indian boundary 
(which means that  i t  is the Indian boundary, the two terms being 
placed in apposition), is not the Olmstead or C'athcart line, which 
is the lower or southern boundary of the Welch or Davis tract, and 
i t  is so indicated on the court map, but the line of the Cethcart 
grant, which is the same as the "Indian boundary." The land in 
this Cathcart grant or Indian boundary lies north or northwest of 

Soco Creek, Black Rock Creek, Shulin Creek, and Horn- 
(738) buckle Creek, and is not anywhere near the Olmstead or 

lower Cathcart tract. Therc is no Indian boundary a t  the 
latter place or in its neighborhood. There are s1,ill other reasons we 
could assign for the view that the line running from the Jones 
Knob with the Welch or Da~ris  line is the only onc that  answers a11 
calls and descriptions, and, too, the only one that will exclude the 
Welch or Davis tract in returning to 1, the b@ning corner. The 
map shows that  both lines, the upper and the lover, cross the moun- 
tains. 

It would appear from the deed detcd 20 June, 1915, that  in a cer- 
tain settlement between the McAdens and the defendant, the former 
conveyed to the latter "the scraps or piece.. of land of a few hundred 
acres lying inside of grant No. 970, to E. B. Olmstead aforesaid, 
outside of the McAden-Balsam timber tract and the Davis lands 
or Welch grant, No. 586 -and other older and superior titles inside 
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wee- of grant No. 970, and in order to carry out the indenture and a, 
ment of 20 June, 1915, aforesaid." This mould indicate that the 
McAdens did own land within the 0lnlc;tead grant, No. 970, deccribed 
in the deed as "a few hundred acres," other than the lands they had 
previously conveyed to J .  X7. Ferguson, and the particular descrip- 
tion of these "scraps or pieces of Iand,"if examincd in connection 
with the map, appear to be the locils in gao,  or in its vicinity, and 
to include it. 

As we have before said, we attach little or no significance to thc 
claim tha t  the AlcAdens listed no lands for taxation in Jackson 
County after the date of the deed to J. W. Fcrguson, as the evidence 
concerning it, if not contradictory, is, a t  least, vague and unreliable, 
and the plaintiff's testimony relating to i-c is not a t  all definite. The 
county register of deeds testified tha t  certain lands mere listed by 
them on what he called the "Diwovcry List,'' that ib, as lands omit- 
ted from the regular lists, and afterwards discovered as being un- 
listed. 

We have not discussed all the many and vnriety of queqtions 
raised in this case, as i t  would be vain 2nd use!ess to do so, but 
have confined ourselves strictly to those which are the most ma- 
terial and relevant, and which are detrrminative of the controversy. 

As the case was practically decided in the court below upon facts 
admitted by the parties, we direct that  the judgment be reversed, 
and that the case be remanded to the end that judgment hc entered 
for the defendant. 

Reversed. 

HOKE, J . ,  did not sit. 

Cited: Penny  v. Batt le ,  191 N.C. 223; R ~ a l t y  Corp. v. Fisher, 
216 N.C. 201; Bailey v. Halimnn,  218 N.C. 177; Lee v. JTcDonald, 
230 N.C. 621; Carney v. E d u w d s ,  256 N.C. 24. 

(739) 
B. B. JIERONEY v. CHEROKEE LODGE, No. 146, A. F. AND A. M. 

(Filed 21 December, 1921.) 

1. Easements-Implication-Necessity-Deeds and Conveyances-Sever- 
ance of Title. 

Where there is an easement upon the lands of the owner in continuous 
necessary use by the lessee, having a right thereto, of such character as 
to be open and visible or readily seen or known, upon the severance of 
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the title it will remain an easement upon the land of the purchaser upon 
which it  is situated during the continuance of the lease withcut the use 
of the word "appurtenances" therein. 

2. Same--Presumptions. 
To create an easement by implication under a lease upon the severance 

of the lands by the owner, the intention of the pa-ties will be presumed 
that the lessee of the premises shall continue to enjoy such right or ease- 
ment when it is necessary to the beneficial use of the premises, and to its 
convenient and c~mfortahle enjoyment, as  it existed at the time of the 
esecution of the lease, and when known and visible 

3. S a m ~ O u t s i d e  Stairways. 
The owner of lands with a building thereon lmsed an upper story 

thereof to be used by a fraternal order for its place of meeting, with the 
only means of ingress and egress by a stairway on the outside, and then 
conveyed the title to a part of his lands whereon th~?  stairway was situate 
a t  the time of the lease and the severance of the title: H e l d ,  the lessees 
held an easement by implication in the lands sevei'ed, for the necessary 
enjoyment of the leased premises. 

4. Deeds a n d  Conveyances-Leases-Interpretation--Easements, 
In construing a written instrument of lease, the whole thereof will be 

considered in order to effectuate the intention of the parties as gathered 
from the words employed; and where, in a lease of land, the word "appur- 
tenances" has inappropriately been used only in the warranty. it may be 
considered as bearing upon the intention of the lessor to paes an easement 
when construed with other appropriate words appearing in the writing. 

APPEAL by plaintiff from Long, J., :2t the Spring Term, 1921, of 
CHEROKEE. 

This is an  action to t ry  the right or titlc to an easement, and t c  
remove a cloud which rests upon i t  because of an adverse claim, 
which is asserted by the defendant. 

I n  the year 1908, and prior thereto, A. A. Fain owned a lot in 
the town of Murphy. Upon one part  of the lot there was a three- 
story brick building, the third story of which was l e a d  to the de- 
fendant Cherokee Lodge, a t  which time acccss to the third story was 
by means of a stairway on the outside of the building, o.ircr the va- 
cant part  of the lot adjoining the same, and wl-ich waq owned by 
A. A. Fain, which led to a hall on the second flc~or of the building, 
and thence u p  an inside stairway in the hall to the third story. 

On 7 July, 1908, while thc deienda?lt Cherokee Lodge 
(740) had the third story leased, :md was usm,? the same as a 

Masonic hall, access thereto being by said stairways. A. 
A. Fain and wife conveyed the third story of the building, "together 
with the right to keep, use, and enjoy a stairway, ~ubstantially as  
now placed in the building, with full, free, and propcr ingress, egress, 
and regress to said third story, etc., to defendant Cherokee Lodge, 
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and contracted and agreed tha t  their heirs and assigns shall keep 
up and maintain, a t  their own expcnse, the stairways in the build- 
ing leading to the third story." 

From the making of the deed in the year 1908, the hlasons have 
occupied the third story of the building under it, and have a t  all 
times used the stairways, as above described, and are now using the 
same. A. A. Fain continued to own the adjoining lot, and the lot on 
which the three-story brick building stood, until a short time before 
the commencement of this action, when he sold b ~ t h  lots, and as de- 
fendant contends, subject to the easement or right, of defmdant to 
use the stairway over the vacant lot. From thc time the third story, 
together with the right of ingres., egress, and regresb by way of said 
stairways was conveyed by A. A. Fain to the Chcrokce Lodge, in 
the year 1908, i t  was understood by all parties, as defendant con- 
tends, tha t  the lodge was the owner of an ea.ement in said ~ t a i r -  
way over the adjoining lot, and this ownership was not questioned, 
but was recognized, until some time in tile year 1920, hcing more 
than twelve years after the conveyance wns made to the lodge by 
A. A. Fain, and about two years after pl2intiff b o u ~ h t  +he vacant 
lot, and then i t  was only questioned by the plaintiff, the purchaser 
of the lxoperty to which the easerilent waq attached, and then only 
after he had failed to make payment of t h ~  bahnce of thc purchase 
price of the lot and the same was advertised under the deed of trust 
tha t  plaintiff 1Ieroney had given as security for the balance due 
on the purchase price for the lot, snd defendant contends that this 
question was not a t  this time made borin fidc, hut ~ ~ a s  raised for 
the purpose of delaying the collection of the purchase money, as 
plaintiff enjoined the trustee from collecting the money under the 
deed of trust. (This not being material.) 

It mas not disputed tha t  A. A. Fain was the owner of the entire 
land embracing both lots, when he made the deed to Cherokee Lodge 
in 1908, and there x a s  no dispute that the stairway in question was 
exactly the same when the deed n a s  made in 1908 ,?s it was on the 
day plaintiff brought his action, and it w.vns not dmied ths t  the stair- 
way had been kept and maintained all the time in the same place, 
manner, and condition as when the conveyance was made in the 
year 1908, nor tha t  the defendant, under the deed, took charge of 
the stairway and used the same all the time since the deed wa: made, 
and that it is now using the same, and that plaintiff bought the va- 
cant lot in 1918 v i t h  said stairway upon it, and with the 
knowledge tha t  the defendant was using the stairway in (741) 
the same condition as it was when Fain conveyed the prop- 
erty. 

The following are the provisions in the deed to the defendant of 
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A. A. Fain and wife, under whom plaintiff claims both lots: This 
deed conveys the land in fee, "together with the right to keep, use, 
and enjoy a stairway substantially as now constituted in said build- 
ing, and full, free, and proper ingress, egress, and regress to said 
third story; the unreserved and unrestricted right to have, use, and 
enjoy the third story of any building that may in future be erected 
on said lot, with said rights of ingress, egress, m d  regress thereto 
and therefrom; and also the full and unrestricted right to have, 
erect, use, maintain, and enjoy the second &tory of any building in 
the future erected on said lot thereon of less height than three stories 
by the grantors, their heirs or assigns, including the right to  build 
above any building that may be erected on said lot one story, for a 
lodge room and ante-rooms, with full rights of (egress, ingress, and 
regress as aforesaid." That  they are seized in fee of said premises, 
and have a right to convey the same in fee simple; that the same 
are free from incumbrances, that  they will, and their heirs, ndmin- 
istrators, and executors shall forever warrant and defend the title 
to the said land and premises, with the appurtenances, unto the said 
party of the second part, heirs and assigns, against the lawful claims 
of all persons whomsoever. And i t  is covenanted and agreed between 
the parties to these presents that  the said parties of the first part, 
and their heirs and assigns, shall keep up and maintain, a t  their own 
expense, the stairways in said building leading to said third story, 
and suitable and convenient stairways in any building in future 
erected on said lot." 

It was agreed by the parties that  the presidinlq judge might hear 
the case without the aid of a jury, and it  was st2 teci by counsel for 
both parties that  the matter to be tried was a cuestion of law for 
the court to  decide, but the judge stated that  he would have a jury 
impaneled to the end that he might submit an issue of fact, if any 
should arise. 

The court rendered the following judgment: 
This cause coming on to be tried by the court :ind a jury, counsel 

for the parties make the following admissions: "It is admitted that 
on 7 July, 1908, A. A. Fain was the owner of the lands described in 
plaintiff's complaint. It is further admitted that  A. A. Fain was the 
owner of the adjoining lot known as the 'Hardwxe Lot,' described 
in the deed from A. A. Fain and wife to Cherokc>e Lodge, No. 146, 
dated 7 July, 1908, which was duly recorded. Defendant's counsel 
say they admit that  the plaintiff owns the lot described in the com- 
plaint, subject to the easement in the stairway set up in the defend- 
ant's answer." It was further agreed that the court might find the 
facts and apply the law and render judgment, but the court stated 
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tha t  i t  would submit an issue to the jury if the court saw 
fit to  do so, and did submit the following issue, viz.: "1. (742) 
Does the defendant own an easement jn the stairway on the 
lot described in the complaint?" and, under instructions of the court, 
after hearing the evidence and argument, and, in view of said ad- 
missions, the jury having answered the issue "Yes"; i t  is now, on 
motion of attorneys for defendant, considered and adjudged by the 
court, that  the defendant Cherokee Lodge, No. 146, A .  F. and A. M., 
is the owner of the easement in the stairway on the land described 
in the complaint, a s  set up in the answer in this cause, and is entitled 
to use and enjoy said easement under its right and title thereto, the 
same not being a cloud on plaintiff's title, and i t  is further adjudged 
tha t  the defendant have and recover its costs in this action incurred, 
to be taxed by the clerk. 

Plaintiff excepted and appealed. 

Dillard R. Hill for plaintiff. 
M .  W .  Bell and J .  D. Adallonee for defendant.  

WALKER, J., after stating the case: There was evidence in this 
case which very strongly tended to show that  the lodge never paid 
any rent nor gave any other consideration for the use of the stair- 
way, but has continued to use it from the beginning without let or 
hindrance. W. 111. Woodbury testified: "There is no other means of 
ingress and egress to and from the lodge other than this stairway. 
It is about four feet wide." There was no other way to and from the 
third story of the building which defendant had any right, to use 
except the stairway in queqtion. There was an ekvator in the build- 
ing from the ground floor to the sccond story, but i t  belonged to the 
hardware company, and was not, in law or in fact, usable by the de- 
fendant as a way, or part  of the way up and down. The plaintiff hirn- 
self testified: "I knew the lodge had been using the stuirway, and 
had used i t  as a member myself. I hrought suit to restrain the sale 
of that  lot under deed of trust to Jarrett ,  after default on my part  
a s  to the note, which I refused f o  pay when due. Vp to that time I 
had never made any claim to thc lodgc about the ~ ta i rway ,  and had 
not spoken to any member or officer of the lodge with reference to 
quitting its use. I set up this claim last year. The second considera- 
tion in bringing this suit is to obtain a diminution in the purchase 
price. I made no demand upon acy one for tha t  stairway until after 
m y  property was advertised for sale." It will be seen, therefore, 
tha t  the present claim is the rrsult of an afterthought, the plainfig 
having no real excuse, in reason or justice. for his present attitude. 
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B u t  we deem i t  clear tha t  his posirion, n o v  as~umed,  is indefensible 
in law, and, besides, tha t  his conduct has been r,uch, with reference 

to the use of the stairway, as to indicate t,hat he believed 
(743) all the time, and until he was pressrd for the payment of 

a debt, tha t  he had, by his deed and t w  outward, visible, 
and undeniable  circumstance^ and surrounding,< attending its execu- 
tion, conveyed the easement for the use of the stairway with the land 
itself, and as incident and appurtenant thereto. The third story of 
the building would have been mort,hless to the defendant, without 
the privilege of using the only way for ingress and egress, which was 
essential to its reasonable enjoyment. We held in Carmon v. Dick, 
170 N.C. 305-308, tha t  there are three things necessary to the crea- 
tion of an easement upon the severance of an estal,e, where the owner, 
before the severance, made or used an improvement in one part  of 
the estate for the benefit of another. First, there must be a separa- 
tion of the title; second, i t  must appear that  before the separation 
took place the use which gives rise to the easemmt shall have been 
so long continued and so obvious or manifest as lo  show that i t  was 
meant to be permanent; and third, th:at the ,:asenlent shall be neces- 
sary to the beneficial enjoyment of the land granted or retained. An 
easement which is apparent and continuous, such as a drain or other 
artificial watercourse, a thing which is continuous in its service, and 
which does not require any active intervention of the owner for its 
continuance, and can always be seen or known on careful inspection, 
will pass on the severance of two tenrments as appurtenant, vrithout 
the use of the word "appurtenance< but an easement which is not 
apparent and continuous, such as a right of w a j ,  which i i  enjoyed 
a t  intervals, leaving no visible sign, in the interim of its existence, 
will not pass unless the grantor uses language sutficient to  create the 
easement de  novo: Jones on Easements, sec. 145; K e l l y  v. Dzlnning, 
43 K.J. Eq. 62; 26 Pa .  St. 438. It was said by Justice Earle that 
there is a distinction between an easement, such as a right of jvay 
or easement used from time to tirne, and an eascment of necessity, 
or continuous easement, which the law recognizes, and i t  is clear that  
upon a severance of tenements an easemrnt used a h  of necessity, or 
in its nature continuous, will pass by implication of law without any 
words of grant;  but with regard to an easement which is used from 
time to time only, i t  will not pass, unlrss the owner, by appropriate 
language, shows an intention that  i t  should paw. Po'dcr v. Bqstarcl, 
4 B. & S. 258 (S. C. L. R.,  1 Q.B. 1561. A way of necessity is founded 
upon an implied grant, the necessity of itself not creating the right; 
but being only a circumstance resorted to for thc p u r ~ o s e  of shov- 
ing the intention of the parties, and thereby raising the implication 
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of a grant. This right is created by the change of ownership of a 
portion of an estate, the latter having attached to i t  by construc- 
tion, as an incident, a right of way over the ungrantcd portion, this 
being presumcd to hare  bwn the intention of the parties. 
Jones on Easements, sec. 304, thus states this view: "This (744) 
is an application of tlie maxim tha t  one is always under- 
stood to intend, as an incident to a grant, what is necrssary to give 
effect thereto which is in the grantor's power to bwtow. The rule 
applies when there has been a seyerance of the property, one por- 
tion of which has been rendered inaccessible esccpt by passing over 
the other or by trespassing on the lands of a &-anger. When a land- 
owner conveys a portion of his lot the law will not presume it to 
havc been the intention of the parties that the grantee shall derive 
no beneficial enjoyment thereof in consequence of its heing inacces- 
sible from the highway, or that  the other portion shall, for like rea- 
son, prove useless to the grantor. This >pecks of right of may, there- 
fore, in the absence of anything to the contrary contained in the 
deed, becomes an incident to tlie grant as indicative of the inten- 
tion of the parties." As to what should be the degree of necessity 
in order to create this right by implication based upon the presumed 
intention of the parties, i t  was said in Kelly v. Dunning, suprn, that  
the  right nlust be necessary to the beneficial w e  of the land granted 
or retained, and to its convenient and comfortable enjoyment, as i t  
existed a t  the time of the grant; this rule being deemed as eminently 
reasonable and just, and its adoption as emential, that full effect 
may be given to the principle of which i t  is an adjunct. Chancellor 
Kent said in his Commentaries, a t  167: "Some things will pass by 
the conveyance of land as incidents appendant or appurtena~lt  thereto. 
This is the case with a right of way or other easement appurtenant 
to land. And if a house or store be conveyed, everything passes which 
belongs to and is in use for it, as an incident or appurtenance." It 
was held in Hair v. Dozcning, 96 N.C. 172-175, that the servitude of 
the one (tract of land) to the other, existin2 when both belonged to 
one owner, remained when the severance was effected by the differ- 
ent conveyances. The easement passed with the legal estate in the 
tract to which i t  adhered, and in the like plight was the serviont 
tenement conveyed to the plaintiff, whose rights, cspccially after full 
notice, cannot be superior to those of his grantor. 

Where one having two tenements, and a gutter from one of them 
ran over or across the other, sold one tenement to one and the other 
to  another, i t  was held that the easement and servitude of the gutter 
passed with the respective estates by the form of the grant. Cope's 
case, Year Book, I1 Hen. VII. 25. So where t!~e owner built an aque- 
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duct from a spring on his land to his dwelling, and granted the 
dwelling, the easement passed with it. iVicholas 21. Chamberlain, Cro. 
Jac. 121; both of the above cases are cited in TBashburn on Ease- 
ments, with other cases, a t  page 49 and following. In Gould on Via- 
ters, page 354, the doctrine is thus dec!ared: "A grant by the owner 

of a tenement of part of that tenement, as it is then used 
(745) and enjoyed, passes to the grantee by implication, . . . 

as also those easements vhich the grantor can convey, and 
which are necessary to the reasonable enjoyment of the granted 
property, and have been, and are a t  the time of the grant, used by 
the owner of the entirety for the benefit of the granted tenement." 
So i t  is said by another author, that where the terms of a grant are 
general or indefinite, so that  its construction is uncertain and am- 
biguous, the acts of the parties contemporaneous with the grant, 
giving a practical construction to it, shnll be deemed to be a just 
exposition of the intent of the parties. Angel1 on TT7ater Courses, 13. 

363, and cases cited in note 1, and anlong then? Jonnison v. Walker,  
11 Gray 426; and Woodcock v. Estey,  43 Verm. 522. The effect of a 
conveyance of land, with the attaching easemerts, in transferring 
them, also is ruled in a similar way in Lanzpmnn v. J,!ilks, 21 N.Y. 
505; the court declaring that  the diversion of a natural stream into 
an artificial channel for relief from overflow, anti the land in that  
condition being sold to different persons, they each take their re- 
spective estates, benefited or burdened with the e:isement. The same 
doctrine is recognized in Shaw v. Etheridge, 3 Jones 300. The suit 
there was for obstructing a ditch, and the outflow of water from 
the plaintiff's land through it. The defendant, when owning both, 
had cut the ditch, and then sold the lower tract to the plaintiff. 
The court charged that  if the defendant obstructed the ditch after 
he sold to the plaintiff, or if additional obstructiclns were placed in 
the ditch so as to impede the flow of water from plaintiff's land, he 
was entitled to damages, and this charge was susi.ained. 

These views are substantially stated and approved by this Court 
in Hair v. Downing, supra, and the principles there applied coincide 
with those we laid down in Car~non  v Dick, supra, the two cases 
being closely analogous. 

This case is stronger for the defendant, if it is possible for i t  to 
be so, than any of the cases we have cited were for the parties therein, 
who claimed the easements by implication. The deed we are con- 
sidering does not use the word "appurtennnces," in the premises of 
the deed, but this is not essential to the existence of the easement, 
under the facts and circumstances of this case, n j  the easement of 
using the stairway, for access to  and exit from the upper stories of 
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the building, was not only "open and visible" a t  the time of the 
conveyance to the defendant, but manifestly intended by the plain- 
tiff to pass with the land as essential to its enjoyment. I t  could hardly 
be more so. 

The word "appurtenances" is used in the warranty and while this 
is not the appropriate part  of the deed for a conveyance of an euse- 
ment, i t  throws light upon the previous clauses of the instrument, if 
there is any ambiguity in them. The modern doctr~ne, that  a deed 
must be construed as a whole, or by spreading it out before 
us so tha t  we see i t  by its four corners, mas adopted hy us (746) 
many years ago, one of the earlier cases being Kea v. Rohe- 
son, 40 N.C. 373, which was later followed by C;.udyr v. White, 141 
N.C. 507, where the rule was exhaustively considered and the former 
cases fully cited. I t  v a s  there said that  we are required by the 
settled canon of construction so to interpret it as to ascertain and 
effectuate the intention of the parties. Their meaning, i t  is true, must 
be expressed in the instrument; but i t  is proper to seek for a rational 
purpose in the language and provisions of the deed, and to conqtrue 
i t  consistently with reason and common sense. It there is any doubt 
entertained as to the real intention, we should reject tha t  intcrpre- 
tation which plainly leads to injustice, and adopt that one ~vhic!~ 
conforms more to the presumed meaning, because i t  does not produce 
unusual and unjust results. All this is suhjwt, however, t o  the in- 
flexible rule tha t  the intention must be gathered from the entire in- 
strument, "after looking," as  the phrase is, "at the four corners of 
it." And again, tha t  words should always operate according to the 
intention of the parties, if by law they may, and if they cannot op- 
erate in one form, they shall operate in that  which by law will 
effectuate the intention. This is the more just and rational mode of 
expounding a deed, for if the intention cannot be ascertained, the 
rigorous rule is resorted to from the necessity of taking the deed 
most strongly against the grantor. Tha t  case was followed by Bryan 
v. Eason, 147 N.C. 284, where this sensible and liberal canon of in- 
terpretation was approved and applied in the  construction of three 
deeds, which were considered as parts of one indivisible transaction, 
for the purpose of deciding what estate was conveyed thereby. After 
this came Triplett v. Williams, 149 N.C. 394, and still later on, 
Reacom v. Amos, 161 N.C. 357, where all the intervening cases are 
collected and some of them reviewed. J i ~ t i c e  Story in Tiernnn v. 
Jackson, 5 Peters (U.S.S.C.) 58, stated the principle to be that 
whatever may be the inaccuracy of expression, or the inaptness of 
the words used in an  instrument, in a legal view, if the intention 
to pass the legal title to property can be clearly discovered, the 
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Court will give effect to it, and construe the vords accordingly. .Jones 
on the Law of Real Property asserts that  the inclination of many 
courts a t  the present day is to regard the whole, instrument without 
reference to formal divisions. 'rhe deed is so construed, if possible, 
as to give effect to all its provisions, and thus effectuate the inten- 
tion of the parties. When an instrument is informal, the interest 
transferred by i t  depends not so much upon thcb words and phrases 
it contains as upon the intention of the parties as indicated by the 
whole instrument. Vol. 1, sec. 568. 

If we construe the deed in question under !his well established 
rule, we are of the opinion that  the deed, on its face, kecping all of 

its provisions distinctly before us, clearly indicates the in- 
(747) tention of the parties to have been, a t  the time i t  was ex- 

ecuted, that the use of the outer stairway should pass to 
the grantee. 

We therefore hold that  the claim of an easement in the stairway 
is no cloud upon plaintiff's title, and that the vc:rdict and judgment 
were correct. 

No error. 

Cited: Bank v. Vass, 184 N.C. 301; Blankenship v. Dowtin, 
191 N.C. 794; Lee v. Barefoot, 196 N.C. 114: Ferrell 11. Trust  Co., 
221 N.C. 435; Smith v. Moore, 254 N.C. 190. 

R. L. HAMMOXD v. 1). K. NcRAE ET AL., TRUSTEEE, OF LAURINBURG 
GRADED SCHOOL DISTRICT. 

(Filed 29 December, 1921.) 

1. Constitutional Law-Schools-Statutes-Election-Majority Vote. 
Under the legal presumption that an act passed by the Legislature is 

valid under the Constitution, an act requiring that the question of bonds 
be submitted to the voters of a school district. empowering the board of 
trustees to issue bonds if a majority of the qualified voters a t  the elec- 
tion to be called for the purpose vote in favor thereof, nothing else ap- 
pearing, requires for the validity of the bonds, a ma.jority vote of the 
qualified electors of the district as ascertained by a valid registry, Const., 
Art. VII,  sec. 7. 

2. Same--Results of Election. 
An issue of bonds for a school district will not 3e declared invalid be- 

cause the special act under which they were apprclred by the voters did 
not expressly require for their validity that a majority of the qualified 
voters of the district must vote in their favor, when it appears that such 
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majority, as  ascertained from a valid registry, was cast in favor of the 
issue. 

3. Elections - Schools - Timber - Registration - Statutes - Bonds 
-Taxation. 

The failure to keep the registry, for the question of the issuance of 
bonds in a special school district, open for tnenty days, etc., C.S 5017, 
does not of itwlf render mvalid the ivsuance ol the bonds accordingly ap- 
prored, nhen i t  appears that the matter was fully l i n a ~ n  and discussed, 
opportunity offered every voter to register, there was nothing to show that 
every elector desiring to ~ o t e  had not done so, and there was no opposition 
to the measure manifested. 

4. Elections-Schools-Bonds-Floating Debt-Ratification. 
Where a special school district has included a floating debt previously 

incurred for school purposes, in an issuance of bond5 for like purposes 
under an act authorizinq the issuance of the bonds, a[)yrored by the 
electors of the district, though this is not for a nrcevsary eqenve, Const., 
Art. VII, sec. 7, the validity of the bonds may not be succersfully acsailed 
on that account, i t  being within the legislatire aut1iorit.v to validate by 
ratification the iutlebted~~ess thus incurred, and this principle including 
ratification by the electorate. 

5. Constitutional Law - Amendments - Schools - Bonds - Tauation - 
Equalization. 

Where the question of the issuance of school bonds by a special school 
district has been authorized by statute to be submitted to the electorate 
of the district, observing the equation between the property and poll tax 
as formerly required by our Constitution, Art. V, sec. 1, and since the 
recent ainend~nent of 1920, the proper authorities hare submitted the 
question to the electorate, nithuut obser~ing the equation, this amendment 
of substitution is self-executing and has the effect of repealing the statu- 
tory requirement of equalization, as required bp the former organic law; 
and the action of the proper authorities in eliminating that part of the 
statutory requirement, does not affect the raliditv of the issue. 

6. Same-Purchasers-Vested Rights. 
The substitution of a new section for Art. V, sec. 1, of the State's Con- 

stitution by the amendment of 1920, eliminating the proportion between 
property and poll tax, does not interfere with the rights theretofore ac- 
quired by the purchasers of State or municipal bonds. 

7. Constitutional Law-Taxation-Bonds-Schools - Municipal Corpora- 
tions-Xities and Towns-Elections. 

An act that authorizes the officers of an incorporated city or tcwn within 
a special school district to submit the question of issuing bonds by the 
district to its electorate, is not objectionable in not conferring thiv au- 
thority on the officers of the special district. Woodall .r;. Cowzrs., l'i6 N.C. 
377; Smith 2.'. School Trusteee, 141 N.C. 143. 

APPEAL by plaintiff from Lane, J., a t  the November 
Term, 1921, of SCOTLAND. (748) 

Civil action, heard on case agreed. 
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The action is t o  restrain defendant board frcm issuance and sale 
of $150.000 of bonds of said district pursuant lo an election under 
ch. 79, Private Laws of 1920. From the facts stated in the case 
agreed i t  appears that  under ch. 53, Laws of 1909, the Laurinburg 
Graded School District was established, incl~ding the town of 
Laurinburg and two or more adjacent mill villages: that  said school 
was conducted under that  and other pertinent legislation. and prior 
to 1920, the defendant board had incurred or assumed a floating in- 
debtedness to the amount of $12,280.33, for the following purposes: 
A note for deficiency in operation of the schools during previous 
years, $1,250; a note for plumbing addition and stores a t  East  
Laurinburg School, $2,339.65; note for plumbing repairs and stoves 
a t  old public school building, $2,216.95; note for desks for central 
building and fire escapes for same, $3,664.85; note for furnishing 
teachers' home, $2,808.89; and that all of these notes were issued 
for money borrowed by defendant board for special purposes, and 
none of the indebtedness so evidenced was authorized by a vote of 
the electors of the district. 

I t  having become necessary to establish greater educa- 
(749) tional facilities for the said school district, the General As- 

sembly, a t  the Extra Session of 1920, in chapter 79, passed 
a statute providing that  on a petition of the majority of the trustees 
of the district, the commissioners of the town of Lnurinburg should 
call an election within sixty days from the filing of the petition for 
the purpose of submitting to the vote of the qualified voters of the 
said school district the question of "whether the Laurinburg Graded 
School District shall issue bonds to the amount of $150,000 for the 
following purposes: (a) To float the present unbonded indebtedness 
of the district; (b)  to construct and properly (.quip a high school 
building for said district; ( c )  to remodel and properly equip the 
present graded school buildings of the district; rmd (d) to purchase 
or build and equip a home for the teachers." The said act contain- 
ing provision that  ('if a majority of the qualified voters in said elec- 
tion vote in favor of issuing said bonds, then the board of trustees 
are empowered to issue the same." etc. Again, the act provides, in 
section 4, that  "upon the issuing of said bonds by the board of 
trustees, i t  shall be the duty of the board of c~~mmissioners of the 
town of Laurinburg to  levy a special tax sufficient to pay the in- 
terest on said bonds and to provide s sinking f ~ n d  sufficient to dis- 
charge the same when they matured, said t a s  to be levied upon all 
property and polls within the graded school district, the constitu- 
tional equation being observed in levying the ts~x." 

It is also stated in the case agreed that the regis tq of voters had 
for the purpose of said election, the books were kept open only from 
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1 July to 9 July;  that  a t  said election, in addition to the question 
submitting the bonds, there was submitted also the question of 
levying a special tax on the property of the district, sufficient to pay 
the interest on said bonds, and providing a sinking fund, but the 
question of levying a poll tax was not submitted. It further appears 
that  a t  said election, of 251 qualified voters duly registered in the 
district, there were 235 votes cast for issuing the bonds and levying 
the tax, one vote cast against the measure, and fifteen of the duly 
qualified voters did not vote. 

It further appears that the defendant board have contracted to 
sell the said bonds to Stacy & Rraun of Toledo, Ohio, a t  par value, 
and accrued interest, and it is their purpose to carry out said con- 
tract by causing said bonds to be executed and delivered as nego- 
tiable obligations of said district. 

Upon these, the facts chiefly pertinent, with additional facts 
found by his Honor in reference to tirne in which the registration 
books were kept open, judgment was entered in terms as follows: 

"This cause coming on to be heard before Lane, J., as a contro- 
versy without action upon an agreed case duly verified and filed in 
court, and upon the afidavit-s of 0. L. Moore, S. J. Siler, and S. JV. 
Covington, which were submitted to the court as a part of 
the agreed case, the court, in addition to the matters set (750) 
forth in the first eleven paragraphs of the agreed case which 
are here found as facts, finds the following facts: 

"That the order of the board of commissioners of the town of 
Laurinburg, calling the said election, ~peeified the four purposes for 
which the said bonds were to be issued, including that of paying 
the unbonded indebtedness of the said school district, as set forth in 
the act of the General Assembly, ratified on 25 August. 1920, and 
entitled 'An act to provide for the better facilities in the Laurinburg 
Graded School District,' and that the notice of said order of said 
board of commissioners, which was duly published in the Lawin- 
burg Exchange, contained a full statement of all the purposes set 
forth in said act of the General Assembly, including the purpose of 
paying the unbonded indebtedness cf the said district; that the snid 
newspaper is the only paper published in the said district, and has 
six hundred subscribers in the territory covered by the said school 
district, and that  the said notice of snid election was published in 
said paper, which is published weekly, for a period of seven weeks 
next preceding the closing of the registration of books for the said 
electibn. 

"That a t  the time of the opening of the said registration books, 
and a t  the time of the said elect'ion, thc purposes for which the said 
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bonds were issued were generally known by the people of the said 
school district, including the purpose of paying the unbonded in- 
debtedness of the said school district. 

"That while the registration books for said election were open 
all electors who presented themselves for re&ration were duly 
registered, and since the said books rloced no e ector presented him- 
self or herself for registration; that  no illectcr i n  said school district 
has lost his vote by reason of the failure to strictly comply with the 
law as  regards the time for keeping open the books, but that all wera 
registered who deserved to be; that  the election was fairly held, and 
the people had a free and full opportunity to express their will upon 
the questions submitted to them; that the elect on and the rrgistra- 
tion were well advertised, and that the tirne for registration and for 
the election, as appointed by the law and the order of the board of 
commissioners, was well known to the people, and the right to 
register was available to all who felt interest enough in the election 
to cast their vote; that  there is no evidence of the failure of any  
voter to register, but if there were those who did not register, such 
failure to register was not due to the shortness of the time the reg- 
istration books were open, but to t h ~  apathy o p  indifference on the 
par t  of such voter or voters; that  tlie election and the purposes for 
which the said bonds were to be issued met with the general acqui- 
escence of the people, and there was no organized opposition thereto. 

"That all acts, conditions, and things required by the 
(751) Constitution and laws of the Ptnte of North Carolina to 

happen, exist, and be performed precedent to and in the 
issuance of the  said bonds, have happened, exist, and been per- 
formed, except the failure to keep the regi;.trai.ion books open the 
full twenty days, as required by la\v, which failure, the court finds, 
did not affect the election, and if the said books had been kept open 
the full twenty days, the result of the election ~vould not have been 
changed: 

"It is therefore, upon the facts, admitted in the a p e e d  case and 
upon the facts found by the court, adjudged tha ;  the failure ~LI keep 
the registration books open tlie full twenty days does not affect the 
validity of the said election or the said bonds: t m t  the said election 
was a ratification by the people of a moral obligation of the un- 
bonded indebtedness incurred by the trustees of the district in the 
proper management of the schools of the district; that  the said act 
of the General Assembly, and every part the.*eof, ratified on 2.5 
August, 1920, is vaIid and not in violation of the Constitution; that 
the words in said act, 'a majority of the qualified voters in said 
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election,' means a majority of the persons qualified to vote in said 
election. 

"It is further adjudged and decreed that, the said election was 
properly held, and is valid, and the bonds issued pursuant thereto 
are and will be valid and binding obligations of the said school 
district; tha t  the said trustees hare  the right and power to sell and 
deliver the said bonds to the mid purchasers, and to use the proceeds 
therefrom for the purposes set forth in the said act of the General 
Assembly. 

"It is further adjudged and decreed tha t  the said board of com- 
missioners of the town of Laurinburg, under the  provisions of the 
said act of the General Assembly, have the power and authority to 
levy a special tax sufficient to pay interest and provide a sinking 
fund upon all property within the school district. 

"It is further adjudged and decreed that  the plaintiff's motion 
for an  order restraining the defendant$ from issuing and delivering 
the said bonds as binding obligations to the purchasers be and the 
same is hereby denied, and the costs of the action are ordered taxed 
against the plaintiff by the clerk." 

From this judgment t'he plaintiff excepted and appealed, assign- 
ing errors. 

Walter H. Neal for p1ainti.g. 
E. H. Gibson and Bztssell & Weatherspoon for defendants. 

HOKE, J. It is objected to the validity of this bond issue, first, 
tha t  the act of 1920, under which the election was held, is unconsti- 
tutional in that  it provides for approval of the measure by 
a majority of those voting a t  the election. I n  construing (752) 
Art. VII,  sec. 7, of the Constitution, which requires the ap- 
proval of a "majority of the qualified voters therein," before any 
county, city, or town or other municipal corporation can contract a 
debt or levy a tax, etc., except for necessary expenses, it has been 
repeatedly held tha t  the term "qualified voters therein" means all 
persons resident in the  district and qualified to vote there, as evi- 
denced by a valid registry of voters made pursuant to law, and un- 
less a majority of such voters shall approve the measure, a majority 
of those voting will not suffice. I h z g  v. Cornrs., 181 N.C. 146; TYil- 
liams v. Conzrs., 176 N.C. 554; Clark v. Statcsville, 139 N.C. 490. 

I n  our opinion, however, the present statute does not come within 
the inhibition of the principle. There is a presumption against an  
interpretation tha t  will render a law invalid, Black on Interpreta- 
_tion of Laws, p. 89, and the present statute clearly permits, if it does 
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not require, the construction that a majority of the qualified voters 
of the district is intended. Apart from t h i ~ ,  our decisions on the 
subject are to the effect that  although a statutcl should provide that 
only a majority of those voting is required, yet if a majority of the 
qualified voters actually approve, this cures the defect and the elec- 
tion will be upheld. Riggsbee v. Durham, 99 N.C. 341; Wood v. Ox- 
ford, 97 N.C. 228. In the present case it  appeErs that  In a registry 
showing 251 qualified voters in the district, 235 were cast for the is- 
suing of the bonds and levying an adequate property tax, and with 
only one vote dissenting, the objection is disallowecl. 

Appellant objects further that  the registration books were only 
kept open from the first to the ninth of July preceding the election, 
whereas, the statute, C.S. 5947, provides that tl-e books shall remain 
open for twenty days. It is always better that the requirements of 
the law should be observed and it  may be that the officials charged 
with this duty should be dealt, with for a wilful dcfault if this can 
be established, but in the instant case Ihc~ judge, hearing the matter 
on further evidence taken by consent, finds in this connection that  
the matter was fully known and discuwed; that  opportunity was 
afforded to every voter to register; that  here 1s no evidence of the 
failure of any voter to register or that any application was made to 
register after the books were closcd; that the measure was very gen- 
erally acquiesced in and no organized opposition thereto. On these, 
and the other pertinent findings of the court, i t  has been held that  
the election will not be declared invalid for the reason suggested, 
and, on authority, this exception must also be disallowed. Hill v. 
Skinner, 169 N.C. 405. 

Again, i t  is insisted that  the act and had thereunder are 
invalid for the reason that the law provides for the payment of the 

floating indebtedness, considing chieflv in repairs, improve- 
(753) ments, desks, etc., the same not l~cirig for nececsary ex- 

penses, and having been contracted wthout  a vote of the 
people of the district. It has been held that a debt of this character 
may not be regarded as a necessary expense within the meaning of 
Art. VII,  sec. 7, of the Constitution. Williams v. Comrs., 176 N.C. 
554; Sprague v. Comrs., 165 N.C. 603. But there is nothing in- 
herently vicious in this indebtedness; on the contrary, i t  is shown 
to be an altogether merjtorious claim, expendd for the necessary 
maintenance of the schools, and of which the district is even now 
enjoying the benefit, and this being clearly sr indebtedness which 
the electors, proceeding under a proper statute, could authorize, we 
are of opinion that  acting under like sanction .;hey may ratify and 
thus make valid. This has been held with us jn reference to legis- 
lative measures. Reid v.  R. R., 162 N.C. 355, and there are  authori- 
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tative decisions elsewhere extending the princ~ple to the action of 
the  electorate. Township Board v. Carolm, 182 Ill. 119: ~WcGillivray. 
Appellant, v. Joint School Uistrict, 112 Wis. 254; Baker v. Seattle. 
2 Wash. 576; Williams v. Shousdy, Count?/ Treasurer, 12 Wash. 362. 

It is further contended that, the election and the proposed bond 
issue predicated thereon should not bc approved because the au-  
thorities, departing from the provisions of the statute under which 
they acted, have submitted the question only cf a property tax, thus 
ignoring the requirement of the law as originally passed that  t!~e tax 
should be laid also on the poll, and that the constitutional equation 
between the two should be observed. I n  a case a t  the present term, 
Proctor v. Conzrs., ante, 56, the Court has held tha t  where a mu- 
nicipality is proceeding to act under a certain statute, the require- 
ments of the statute must be obscrvcd. Rut  the principle does not 
apply to the facts presented on tlris record, for the reason that after 
the enactment of the law in question and before election held, this 
portion of the statute requiring a tax upon the poll has becn set 
aside by a constitutional an~endment approved by the people in the 
fall of 1920, and beconling effective on thc certificate of the Gov- 
ernor, on 1 ,January, 1921. Under Art. V, sec. 1. of the Constitution 
a s  originally adopted, the General Assembly was required to levy a 
capitation tax on every male inhabitant of the State over twenty- 
one and under fifty, which shall be equal to the  tax on property 
valued a t  $300, with the provision that  the State and county capi- 
tation tax combined shall not exceed $2 per head. I n  the construc- 
tion of this section the Court has held that  its provisions, both as 
to the limitation in amount and thc proportion to be obsencd be- 
tween the property and the poll, applied only to the ordinary tax- 
ation for State and county purposes, and that under and by virtue 
of subsequent sections of the article, the question of taxation in 
cities, towns, and special-tax districts, both as to the  amount 
and the proportion between the property and the poll, or (754) 
whether there shall be any tax on the poll, was in the dis- 
cretion of the Legislature, subject to the provisions of Article VII, 
section 7, requiring a vote of the people whether the proposed debt 
was for other than necessary expenses. Noose v. Comrs., 172 N.C. 
419; Perry v. Comrs., 148 N C. 521; M7ingate v. Parker, 136 N.C. 
369; Jones v. Comrs., 107 N.C. 248. This, as stated, being the 
original provision of the Constitution and the authoritative con- 
struction of the same, and under its operation the poll tax having 
become unduly burdensome by reason of special legislation in cer- 
tain localities, by an  amendment ratified in the fall of 1920, the 
section referred t o  was abrogated, and the following substituted in 
i ts  stead: 
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"SECTION 1. Capitution tax; ~xemptions. The General A3sembly 
may levy a capitation tax on every male inhabitant of the State 
over twenty-one and under fifty year. of age, which said tax shall 
not exceed $2, and cities and towns may levy z capitation t,ax which 
shall not exceed $1, but no other capitation taa shall be levied. Com- 
missioners of the several counties and of the cities and towns may 
exempt from the capitation tax any special case on account of pov- 
erty or infirmity." 

It will thus be noted that  the requiremeni, as to the proportion 
between the poll and property tax is entirely eliminated, and that  
the only poll tax permitted is one by the State, which may not ex- 
ceed $2, and by the cities and towns, which may not exceed $1, and 
that  no other poll tax may be impoced. 

I n  so far as a poll tax is concerned, this sutlstituted section of the 
Constitution being, as i t  is, inhibitive in terms and plain of meaning, 
is to be considered as self-executine and as to all elections held and 
liabilities incurred after it became part of our organic law, has the 
effect of repealing all laws and clauses of l a w  which impope a poll 
tax in contravention of its provisions. K~tch in  v. Woods, 154 N.C. 
565, and authorities cited. Under the clause, therefore, of the aection, 
"That no other capitation tax shall be levied," this school district, 
composed, as i t  is, of the town of Laurinburg and two or more un- 
incorporated mill villages or settlements, is a special-tax district, 
and is without power to levy a capitation tax of any amount, and 
the authorities having charge of the matter, in proper recognition 
of this principle, were right in submitting the question of the prop- 
erty tax alone, and thus providing for the intcrest and sinking fund 
contemplated and required by the lam. 

It may be well to note that as to all liabilities theretofore incur- 
red, and all bonds theretofore issued under statutes or elections re- 
quiring the levy of a tax on both property and poll, the power and 
obligation to levy the taxation on both mill continue, for a State, no 
more by constitutional amendmcnt than by statute, can impair the 

vested rights held by the creditor in assurance of his debt. 
(755) Smith v. Cornrs., ante, 149, citing, among others, Port o i  

Mobile v. Watson, 116 U.S. 289. 
There is no merit in the objection also urged bv appellant that 

the election was held on the order and under i.he supervision of the 
municipal authorities of the town of Laurinburg. I t  has long been 
recognized that  the Legislature has full power to create these taxing 
districts for special governmental purposes, ai?d in the exercise of 
this power i t  is not restricted to  towns or counties or other, the ordi- 
nary, political subdivisions of the State. Smith v. Trustees, 141 N.C. 
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143, approved as  late as TVoodall v. Comrs., 176 N C .  377, and in 
many other cases. In  application of tlle principle, the Legislature, in 
the original act, ch. 53, Laws of 1919, has created a special school 
district, composed, as stated, of the town of Lflurinburg and adja- 
cent territory, and there is no reaqon why i t  should not, as i t  has 
done in this instance, confer upon the niunicipal authorities of a 
town within the  district the power to order an election on the pe- 
tition of the school authorities of the district, and to control and 
supervise the same. It would seem to be a very satisfactory and 
efficient method of taking the senqe of tlle voters on the question, 
and thus obtaining lawful authority to issue the bonds as the statute 
provides. 

We are of opinion that  the bonds in question will constitute a 
valid indebtedness of the school dirtrict and the judgment dissolv- 
ing the injunction is 

Affirmed. 

Cited: Jones v. New Bern, 184 N.C. 134; Miller v. School Dist., 
184 N.C. 202; Galloway v. Rd. of Ed., 184 N.C. 248; Burney v. 
Comrs., 184 N.C. 277; Bd. of Ed.  v. Bray,  184 N.C. 487; 8. v. I h ,  
186 N.C. 473; TVhitley v. Washiwglon, 193 N.C. 243; Green v. Ashe- 
ville, 199 N.C. 520; l l ixor~ v. C o m s .  of Pitt, 200 N.C. 219; Glcnrl 
v. Comrs. of Durham, 201 N.C. 240; iYash 21. Comrs., 211 N.C. 303; 
Bank v. Bryson City, 213 N.C. 170; Green 21. Briggs, 243 N.C. 749. 

ROBERT C. WALLACE v. SOUTHERN COTTON OIL COMPANY. 

(Filed 14 September, 1921.) 

APPEAL by defendant from Culvert, J., a t  January Term, 1921, 
of NASH. 

Action to recover damages for an alleged negligent injury, tried 
upon the usual issues of negligence, contributory negligence and 
damages. From a verdict and judgment in favor of plaintiff the de- 
fendant appealed. 

Battle & Winslou: for plaintiff. 
M. V. Barnhill and F. S. Sprulll for defendant. 

PER CCRIAM. All the defendant's exceptions and assignments 
of error, not abandoned in its brief, are directed exclusively to the 
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charge. After a careful examination of the Court's charge to the jury 
and the defendant's exceptions thereto, we c m  find no prejudicial 

or reversible error. A perusal of the record, in its entirety, 
(756) leaves us with the impression that the case has been tried 

in substantial conformity to our deci~ions and we have dis- 
covered no sufficient reason for disturbing the result. 

No error. 

S. W. SYKES V. FOREMAN-DERRICKSON VENEER COMPANY, INC. 

(Filed 14 September, 1921.) 

APPEAL by defendant from Allen,  J., a t  February Term, 1921, of 
TYRRELL. 

Action to recover damages for an alleged breach of contract, 
wherein the defendant agreed to sell to the plaintiff 500 truck bar- 
rels to be used in moving and marketing a certain quantity of Irish 
potatoes. Upon denial of liability and issue!: joined, the jury re- 
turned the following verdict: 

"1. Did plaintiff and defendant contract to  buy and sell the 
barrels, as alleged in the complaint? Answer 'Yes.' 

"2. Did the defendant breach the contra:t, as alleged in com- 
plaint? Answer: 'Yes.' 

"3. If so, what damages did the plaintiff sustain? Answer: 
($400.' " 

From a judgment in favor of the plaintiff the defendant appealed. 

W .  L. W h i t l e y  and  T .  H .  W o o d l e y  jar p1ninti.f. 
A y d l e t t  & S i m p s o n  (2nd H .  L. S v a i n  for c!cfeudant .  

PER CURIAM. The controversy between the parties to this action, 
and here presented, deals only with questiow of fact. These the 
jury have answered in favor of the plaintiff. I\:o new point of law is 
raised by any of the exceptions which would seem to merit an ex- 
tended discussion. We have carefully examincld the record and de- 
fendant's assignments of error, but no reversible or prejudicial rul- 
ing has been made to appear. 

No error. 
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J. H. LEROY v. DR. JOHK SALIBA. 
(757) 

(Filed 14 September, 1921.) 

Appeal and Error-Fragmentary Appeals-Partnershi-eference. 
W11ere the jury has found in the affirmative upon the issue of partner- 

ship, an appeal from an order of reference by the court for the taking of 
an account of the partnership's receipts and expenses necessary for the 
information of the court is fragmentary, and will be dismissed by the 
court ex mero motu. 

APPEAL by defendant from Allen, J., a t  .January Term, 1921, of 
PASQUOTANK. 

Upon the issue whether the plaintiff and defendant entered into 
a contract of partnership, as alleged in the complaint, the jury an- 
swered "Yes," and i t  appearing to the court that the taking of an 
account of the partnership receipts and expenses was necessary for 
the information of the court, such reference is ordered, and the de- 
fendant appealed. 

Ehringhaus & Small, Thompson & Wilson, and Meekins ie: JIG- 
Mullan for plaintiff. 

T .  J .  Markham and Aydlett & Simpson for defendant. 

PER CURIAM. The jury having found that the partnership ex- 
isted, an appeal from the order of reference before judgment upon 
the report thereon is premature and fragmentary, and must be dis- 
missed by the court ex mero motu. The defendant should have noted 
his exception and upon the coming in of the report and exceptions 
thereto should have brought up his appeal from the final judgment. 
No appeal lay a t  this stage. C.S. 573(2), and cases there cited. 

I n  Blackwell v. McCaine, 105 N.C. 460, the Court said: "Many 
cases decide that  an appeal does not lie at once from an interlocu- 
tory judgment or order, unless it  puts an end to the action or may 
destroy or impair a substantial right of the complaining party to 
delay his appeal until the final judgment. H e  must assign error or 
except, and have the same noted in the record and bring the whole 
up by an appeal from the final judgment." See, also, citations to that 
case in the Anno. Ed., especially Shnnkle v. Whitlez~, 131 N.C. 168. 

The practice is thus stated nowhere more clearly than by Hoke, 
J., in Jones v. Wooten. 137 N.C. 425: ('M'here a plea in bar is over- 
ruled or sustained as a matter of law by the judge, i t  is optional 
with the party to  take an appeal a t  once or preserve his rights by 
having an exception noted. Where, however, the issues are tried by 
a jury, and the right to an account is established by a verdict, and 
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an  order of reference is made, i t  is proper to proceed with the ref- 
erence, and an appeal can be taken only from a final judgment af- 
ter report." 

Appeal dismissed. 

Cited: Teal v. Lilcs, 183 N.C. 679; Nissc'n v. Yissen, 198 N.C. 
809; Cole v. Trust Co., 221 N.C. 2,51; Whitehwst v. Hinton, 222 
N.C. 86; Parker v. Helms, 231 N.C. 336; 12z~dzsill v. Hoyle, 254 
K.C. 46. 

(758) 
E. R. CBPPS, ADMINLSTR.ITOR, V. ATLANTIC COAST LINE RAILROAD 

COBIPSNY. 

(Filed 14 September, 1921.) 

Appeal and Error-Motion to Dismiss. 
An appeal does not lie from the refusal of a motion to dismiss nn action. 

APPEAL by defendant from Cnlvert, J., at May Term, 1921, of 
WILSON. ' 

C. P. Dickinson for plaintiff. 
F. S. Spruill and Cad  E-I. Davis for defendznts. 

PER CURIAM. The judgment appealed from is as follows: "The 
motion to dismiss, made by the defendant in his answer, is hereby 
overruled; and the other matters and things ret up in the pleadings 
are hereby continued for further consideration by the court." 

The uniform decisions of thi.9 Court have always been that ('no 
appeal lies from a refusal to dismiss." McRryde v. Patterson, 78 
N.C. 412, down to date, see cases cited undcr C.S. 538, a t  p. 278 
of vol. 1. If it  were otherwise, the defendant in every case could 
always get from 6 to 12 months delay by $imply moving to dismiss 
and appealing from a refusal to do so. 

It is useless to cite cases, for they are very nunlerous and with- 
out any exception. As this Court has said (as to another point): 
"There are some matters, a t  least, which should be deemed settled, 
and this is one of them." Burrell v. Hughes, 120 N.C. 279. 

Appeal dismissed. 

Cited: Capps v. R. R., 183 N.C. 184, 185; Wimberly v. R. R., 
190 N.C. 445; Johnson v. Ins. Co., 215 N.C. 122. 
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J O H N  A. MIDGETT, SR., v. XORFOLK SOUTHERN R d I L R O A D  COhlPANY. 

(Filed 31 September, 1921.) 

Appeal and Error-Evidence-Nonsuit-Motions. 
From this appeal of the defendant from the refusal of the court to grant 

his motion as of nonsuit upon the evidence, the evidence is held sufficient 
to have taken the case to the jury. 

APPEAL by defendant from Ferguson, J., a t  June Term, 1921, of 
DARE. 

Action to recover damages for an alleged negligent injury to  
plaintiff's property. Upon denial of liability and issues joined, the 
jury returned the following verdict: 

"1. Did the defendant negligently injure the boat of 
the plaintiff as alleged? Answer: 'Yes.' (759) 

('2. What damage, if any, is plaintiff entitled to  re- 
cover? Answer : '$200.' " 

From a judgment in favor of plaintiff, the defendant appealed. 

P. W. McMullan, B. G, Crisp, and A y d l ~ i t  & Simpson for plain- 
tiff. 

Thompson R: Wilson for defendant .  

PER CURIAM. The only exception presented for our considera- 
tion comes from his Honor's refusal to grant the defendant's motion 
for judgment as of nonsuit. JVe have carefully examined the evi- 
dence, and have reached the conclusion that the reasonable infer- 
ences arising therefrom are sufficient to carry the case to the jury. 
No material benefit would be derived from cetting out the evidence, 
as i t  presents only a question of fact. 

Upon the record and the exceptions, we t l k k  the judgment shouId 
be affirmed; and i t  is so ordered. 

No error. 

STANDARD UL4R'UF.kCTUItIKG COhlPAKY v. R A E F O R D  P O W E R  AND 
MANUFACTURING COJIPANT. 

(Filed 21 September, 1921.) 

Contracts-,4greenlent of Parties. 
A written contract, to be enforceable, must show that the minds of the 

parties had come to a valid agreement. 
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APPEAL by plaintiff from Allen, J., a t  Fehruary Term, 1921, of 
PASQUOTANK. 

Action to recover damages for an alleged breach of contract, 
plaintiff contending that the defendant had agreed to sell and rle- 
liver, as per terms of acceptance, 50,000 pounds of hosiery yarns 
during the fall of 1919. The negotiations between the parties, lead- 
ing up to the alleged agreement, are in writing and consists of cer- 
tain letters and telegrams, all of which were offered in evidence. 

His Honor, being of the opinion that the  lai in tiff's evidence was 
insufficient to establish the existence of a contract, or to show an 
aggregatio mentiurn between the parties, grmted the defendant's 
motion for judgment as of nonsuit. Plaintiff appealed. 

(760) Thompson & Wilson nnd George J .  Spence for plaintiff. 
Currie & Leach, and Ehringhnus R: Small for defendant. 

PER CCRIAM. NO material benefit would be derived from setting 
out in detail the correspondenc~ had between ihe parties, and which 
forms the basis of this suit. SuRce it  to say, we have examined the 
evidence with care and concur fuily with his Honor below that no 
valid or enforcible contract has been shown or established. 

The judgment of nonsuit must be sustained. 
Affirmed. 

W. 13. WHITIiEY V. 0. 0. K.4FIR ET AL 

(Filed 21 September, 1921.) 

Appeal and Error-Instructions-Evidence. 
A requested instruction, though stating a tori-ect principle of law, is 

properly refused when not supported by, or in csonfonniQ with, the eyi- 
dence in the case. 

APPEAL by plaintiff from Allen, J., a t  May Term, 1921, of BEAU- 
FORT. 

Action for trespass involving the true location of the boundary 
line between the lands of plaintiff and defcnclants, admittedly ad- 
joining property owners. 

From a verdict and judgment in favor oj' the defendants, the 
plaintiff appealed. 
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W. C. Rodman  and Ward  & Grimes for plaintiff.  
John H .  Bonner and Small ,  I I a c I m m ,  Bragaw ce' Rodman for 

defendants. 

PER CURIAM. The only exception in the record relates to his 
Honor's refusal to give one of plaintiff's special prayers for instruc- 
tions. While the prayer, as requested, probably qtates a correct prin- 
ciple of law, as an abstract proposition, yet we think i t  was properly 
refused under the evidence in the instant case. It omitted all refer- 
ence to the marked lines; and these shculd have been considered hy 
the jury, even under the facts stated in the prayer. 

No error. 

STATE v. BOSE BROWN. 

(Filed 25 September, 1921.) 

Criminal Law-Itidictments-Coi~solidatio~i of Bill, 
Where the grant jur? has found two separate indictments, one charg- 

ing arson and the other the lers offense of house burning, both arising 
from the wnle transaction, the two niay be consolidated and s conviction 
of the less offense \Till be sutained on al~peal. C.S. 4622. 

APPEAL by defendant from I h r ,  J., a t  February Term, 1921, of 
HERTFORD. 

Criminal prosecution, tried upon an indictment charging the de- 
fendant with arson and house-burning. The defendant was acquitted 
of the charge of arson, but convicted of the lceser offense. From the 
judgment pronounced upon the verdict, the defendant appealed. 

Attorney-General il.fanning and Assistant Attorney-General hiaslz 
for the State.  

Roswell C .  Bridger for de fendnnf .  

PER CURIAM. There were originallv two hills found by t!le grand 
jury: one charging the defendant with the common-law crime of 
arson and the other with the statutory offense of house-burning, 
both of which arose out of the same transaction. Upon motion of the 
solicitor, the bills were consolidated; and the defendant was tried, 
over his objection, on both counts a t  the same time. This was clearly 
permissible under C.S. 4622, ~ ~ h i c h  provides that "if two or more in- 



814 IN THE SUPREME COURT. 1182 

dictments are found in such cases (where they arise out of the same 
transaction), the court will order them to be consolidated." 

The  remaining exception relied on by defendant was to his 
Honor's refusal to grant the motion for judgment as of nonsuit. The 
evidence was entirely circumstantial; but, from a perxczl of the 
record, we think i t  was quite sufficient to support the verdict. 

- - 

We have found no error; and this will be certified to the Superior 
Court. 

No error. 

Cited: S. v. Malpass, 189 N.C. 351; S. I ) .  .WcLean, 209 N.C. 39. 

(762) 
I?. RI. COBURN v. AMERICAS RAI1,WAT EXI'RESS COJIPANY. 

(Filed 28 September, 1921.) 

Appeal a n d  E r r o r - V e r d i c t E v i d e n c e .  
The verdict of the jury on conflicting and su:%cient evidence will not 

be disturbed on appeal. 

APPEAL by defendant from Crannzer, J., a t  March Term, 1921, of 
HALIFAX. 

Action to recover damages for the loss of two express packages 
alleged to be worth the sum of $136.75. 

From a verdict and judgment in favor of plaintifl, the defend- 
a n t  appealed. 

No counsel for plaintij.7'. 
Daniel & Daniel for defendant. 

PER CURIAM. The controversy on trial narrowed itself to a ques- 
tion as to whether the defendant had accepted the packagcs for 
shipment in its capacity as a common carriel, the defendant con- 
tending tha t  its duties were only those of a ~ a r e l ~ o u s e m r ~ n  a t  the 
time of the loss of the goods. Upon this disputed question of fact, 
his Honor submitted the case to the jury, anc they have found in 
favor of the plaintiff. 

There was an exception to the charge and the refusal to give one 
of plaintiff's prayers for instructions. Vpon tl le record, we do not 
think these exceptions can be sustained. The n~otion to nonsuit was 
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BUGGY Co. 'u. MCIAMB. 

properly overruled. We have discovered no sufficient reason for dis- 
turbing the result. 

No error. 

CORBETT BUGGY COJIPAIIY v. GETHRO McLAMB ET AL. 

(Filed 28 September, 1921.) 

Appeal and Error-Docketing of Record-Dismissal. 
Appellee's motion to disrnm in the Supren~e Court will be allowed if 

the appellant hns failed to h a w  the record docketed until sfter the es- 
piration of the term in the Rul~ren~e Court a t  which ie should ba re  been 
docketed. 

APPEAL by defendant from Devir~,  ,J., a t  Kovernber Term, 1920, 
of HARNETT. 

This was a nlotion, filed in the Superior Court, to set aside two 
judgments upon the ground of excusable neglect a r d  upon the fur- 
ther ground that they purported to he consent judgments; 
whereas, movants allege that snid judgmmts were entered (763) 
by their codefendant without authority from them, a ~ d  
without their consent. From a judgment rendered a t  the November 
Term, 1920, overruling the motion, defendants appealed. 

L. J .  Best and Clifford & Townscnd lor p1ainti.f. 
E .  F .  Young for Seth and il!nthnm drlclaw~b. 

PER CURIUI. The judgment which forms the basis of this ap- 
peal was rendered a t  the November Term, 1920, of Harnctt  Superior 
Court. The record was not docketed here until 27 August, 1921, long 
after the term a t  which the case should have been heard had es- 
pired. Hence, the plaintiff's motion to dismiss the appesl must bc 
allowed. S .  v. Telfair, 139 K.C. 555. 

Notwithqtanding the motion to dismi~s,  we have examined the 
record and have been unable to find any reason for disturbing the 
rcsult belom-. Upon the merits, the cace should be affirmed. 

Appeal dismissed. 

Cited: S. v. Johnson, 183 N.C. 732; S. v. Barksdale. 183 N.C. 
786; Rose v. Rocky Mount,  184 N.C. 610; S .  v. Ward,  184 N.C. 618; 

P r t d t  v. Wood,  199 N.C. 790. 
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T H E  NATIONAL BANK O F  HOPEWELL V. S. T. CARSON. 

(Filed 5 October. 1921.) 

Bills and Notes--Due Course. 
This controversy involved the question of whether the  plaintiff was a 

holder in due course of the note sned on, and no error is  found under the 
doctrine announced in Ban16 v .  Enunz, 163 AT.C. 199, and Worth Co. v. 
Feed Co., 172 N.C. 342. 

APPEAL by defendant from Dez~in, J.. at &lay Term, 1921, of PITT. 
Action to recover the face value of defend:mtls promissory note, 

executed and delivered to  the Limestone Proiucts Company, and, 
by the latter concern, sold and transferred to the plaintiff bank. 

Upon denial of liability and issues joined, the jury returned the 
following verdict: 

"1. Did the plaintiff acquire the note wed on, in good faith for 
value, before maturity and without notice of any alleged defect or 
failure in consideration of said note? Answer: (Yes.' 

"2. What amount, if any, does the defendmt owe on said note? 
Answer: '$1,200 with interest.' " 

From a judgment on the verdict in favor of plaintiff, the defend- 
ant appealed. 

(764) G. M. T. Fountain & Son and F. G. James R. Son for 
plaintiff. 

Julius Brouln for defendant. 

PER CURIAM. The controversy on trial in the Superior Court 
narrowed itself principally to the question as to whether the plaintiff 
was a holder in due course (C.S. 3033) of the note sued on; under 
the doctrine announced in Bank v. E m m ,  163 N.C. 199, and Worth 
v. Feed Co., 172 N.C. 342. This fact having been established in plain- 
tiff's favor by the jury's answer to the first isrue, we think the ex- 
ceptions appearing in the record must be overruled. The case pre- 
sents no new point, or issue, which would seem to merit an extended 
discussion. 

No error. 
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J. K. KERR ET AL., V. W. B. DRAKE, JH., ET AL. 

(Filed 5 October, 1921.) 

1. Appeal a n d  Error-Service of Case - Motion t o  Dismiss - Notice - 
Waiver. 

It: is not necessary for the appellee to give appellant notice of a motion 
to dismiss the appeal under the rules of court, and counsel saying that he 
had not examined the appellant's statement of the case, served after the 
eqiration of the time allowed, is not a waiver of his client's rights. 

2. Same-Agreement-Extension of Time. 
An extension of time by consent for appellant to serve his case on 

appeal to the Supreme Court must be strictly complied with, within the 
t h e  agreed upon with the appellee's counsel, unless a further agreement 
has been made for an extension of time. 

3. Appeal a n d  Error--Statutory Right. 
The right of appeal to the Supreme Court rests upon the statute, and 

is not an absolute one, and the appeal will be dismissed, under the rules, 
unless appellant shows sufficient cause, and that he has not been negligent 
therein. 

Where the appellant is not in d ~ f a u l t  in bringing up his case to the 
Supreme Court, the appeal will nevertheless be dismissed under the rule 
unless a t  the first term after the trial below and a t  or before the time 
when the appeal should be docketed, the appellant shall file a transcript 
of all the record available, and ask for a certiorari to complete the tran- 
script or to have the case settled. 

5. Appeal and  Error-Docketing-Laches-Attorney and  Client. 
The negligence of counsel in sending up, docketing, and printing the 

transcript is that of his client, and is imputed to him. 

MOTION by defendants to reinstate the appeal in this case, 
which has been docketed and dismissed under Rule 17, on (765) 
motion of plaintiffs. 

Butler & Herring and Grndy & Grnhnm for plaintiffs. 
B. H .  Crumpler and A. L. Cox for defendants. 

PER CURIAM. This case was tried a t  ,June Special Term, 1921, 
of Sampson before Lyon, J .  Seven days hcfore the docket from that 
district was reached the appellee filed the certificate required by 
Rule 17, 174 N.C. 831, and his motion to docket and dismiss under 
said rule, which was allowed when the call of the district began. 
Thereafter, on the same day, the appellants filed an affidavit and 
moved to reinstate. 

There was a verdict against the defendants and judgment froin 
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which they appealed. By  consent the dcfendarts obtained 30 days 
from the adjournment of said term of court to serve case on appeal, 
and plaintiffs were allowed 30 days thereafter to serve counter case. 
No case on appeal was served by defendants w thin the time agreed 
upon, but, on the contrary, i t  was not served until 2 September, 19?1, 
2. e. ,  61 days after adjournment of said June Special Term. 

On 27 September the appellants filed an aff davit and motion to 
reinstate the case on appeal which sets forth the above agreement of 
30 days after 2 July to serve countercase, and alleged that  on 29 
July, 1921, the resident counsel in Sampson having received tran- 
script of the evidence froin the court htenogrrtpher, forwarded the 
same to their associate counsel in the city of Raleigh. It appears 
from the affidavit of the stenographer that she fl~rnished the evidence 
complete to defendants' counsel in Clinton on 16 July,  1921. It does 
not appear on what date the defendants' counsel forwarded the pa- 
pers to counsel in Raleigh. There is no evidence of any delay in the 
mail. The counsel in Raleigh filed his affidavit that he mas absent 
from his ofice in Raleigh from 30 July to 15 Auguyt, and that after 
receiving the papers on 15 August, he was unable to see his client, 
one of the codefendants in this case, until on the following week, 
owing to his client's absence from the city and his being busy, and 
further, tha t  after seeing his client he himself was again called from 
the city and did not return till 29 August, and upon his return he 
completed the preparation of the case on appt>al and forwarded i t  
to the counsel in Clinton on 1 Septtmber, v h o  delivered i t  the next 
day to counsel for the plaintiff, who on 12 September notified the 
counsel for the defendants that  they would not accept the case on 
appeal, but would move to dismiss, under Rule 17, which was done 
in ap t  time, and the motion was allowed. The only other allegation 
the appellants make is tha t  between 2 September, when the case was 
served, and 12 September, and prior to the rweipt of this notice, 

one of the counsel for the appellants met one of the counsel 
(766) for the defendants, who did not then state to the defendants 

tha t  he would move to d i w i s s  the appeal, but said he had 
not fully examined appellant's statement of the case on appeal. This 
was not a waiver of the motion to dismiss. Becides, i t  was not nec- 
essary tha t  the appellee should give any notice of the motion to dis- 
miss. 

The other matters set forth show, in e v e q  particular, a disre- 
gard of the statutory requirements as to the time of service of case 
on appeal, and in every respect ignored the stalute as to making up 
a case on appeal. 

The agreement for 30 days in which to serve the caw on appeal 
was merely a substitute for the 15 days allowed by statute. The 
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statutory requirements as to making up cases on xppenl must be 
strictly complied with except when there is an agreemrnt to extend 
the time, and then only to the extent of such agreement. 

In  Hnrdee v. Timberlake, 159 N.C. 552, where, by consent, the 
appellant was allowed 30 days in which to serve the case on appeal, 
but it was not served till the 33d day, the appeal was dismiqsed. In 
Guano Co. v. Hicks, 120 X.C. 29, where there was a like aqrcement 
allowing 30 days but the appeal was not served till the 31st day, i t  
was dismissed. 

The right to appeal is not an absolute right, but is only given 
upon conlpliance with the requirements of the statute, and when 
these are not observed the appeal will be dismissed, u n l e ~ s  sufficient 
cause is shown tha t  there was no negligence on the part of the appel- 
lant. The appellee has his rights, and i t  is no excuse tha t  i t  was not 
convenient for the appellant or his counsel to obserre the require- 
ments of the statute. 

The appeal will be dismissed, eren when there has been sufficient 
ground to excuse compliance with the statute. unleqs, a t  the first 
term after the trial below and a t  or before the time when the ap- 
peal should be docketed, the appellant shall file a transcript of all 
the record tha t  is available and ask for a certiorari to complete the 
transcript or to have the case ,settled. BqirrelL v. Hughes, 120 N.C. 
277, and numerous cases there cited, and casra citcc! to that case in 
the Anno. Ed. 

The negligence of counsel in sending up, docketing, and printing 
the transcript is tha t  of the client, and will not excuse failure to do 
so. Truelove v. ~Yorris, 152 N.C. 755; V7vic1n v. 3litchell, 144 N.C. 
477, citing numerous cases. See, also, citations to that case in Anno. 
Ed. 

In  this case the appellant's affidavits disprove any allegation of 
reasonable ground for not complying ~ i t h  the statute. Rut  if there 
had been any grounds to excuse the failure to serve the case on ap- 
peal within proper time they have failed to file a transcript of the 
record and move for certiorari. RIore than this, t h ~ y  did not even 
file a transcript of the record proper with this motion to reinstate. 

Motion denied. 

Cited: S. v. Barksdale, 183 N.C. 786; Rose v. Rocky Moztnt, 
184 N.C. 610; Prziitt v. Wood, 199 S . C .  791; Little v. Sheets, 239 
N.C. 432. 



820 IN THE SUPREME COURT. [I82 

(767) 
CHSRLIE ROLLISON v. SAM ALEXANDER. 

(Filed 12 October, 1921.) 

Appeal and  Error--Negligence. 
This case involved controverted issues of fact as  to negligence and 

contributory negligence, acd no material error is fmnd in the rulings of 
law by the trial judge. 

APPEAL by plaintiff from Devin, .I., a t  M a y  Term, 1921, of PAM- 
LICO. 

Civil action to recover damages for an alleged negligent personal 
injury. 

Upon denial of liability and issues joined. tke jury returned the 
following verdict: 

"1. Was plaintiff injured by the negligence of the defendant, 
a s  alleged in the complaint? Answer: 'Yes.' 

"2. Did plaintiff by his own negligence cont~ibute  to his injury? 
Answer: 'Yes.' 

"3. What damage, if any, is plaintiff entit1.d to recover? An- 
swer: ' > ,, 

From a judgment in favor of defendant, the plaintiff appealed. 

D. L. Ward and F. C. Brinson for plainiifl. 
Ward & Ward and 2. V. Rcrulls for defcnd~lmi. 

PER CURIAM. An examination of the instant record leaves us 
with the impression tha t  the case has been tried in substantial con- 
formity to our decisions. Upon the controverted issues of fact, the 
jury have answered in favor of the defendant; and we have found 
no material error which mould warrant us in dii3turbing the result. 

The appeal raises no new question of law and we conclude that 
the  trial below must be upheld. 

No error. 

TRIPP ET AL. v. SOMERSETT. 

(Filed 19 October, 1921.) 

1. Appeal and  Error--Par01 Agreement of Counsel--Dismissal of Case- 
Rules of Court. 

Where a case on appeal to the Supreme Court has been dismissed under 
Rule 17, the Court, upon motion to reinstate, mill not consider any agree- 
ment as to extension of time beyond that allowed by the statute, for the 
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appellant to serre his case, unless in writing and properly signed, or 
admitted by the opposing counsel. 

2. Same-Duty of Appellant-Illness of Counsel. 
I t  is the duty of appellant to employ counsel to perfect his appeal to 

the Supreme Court, and the illness of one of his attorneys is not a sufi- 
cieilt excuse, on nlotion to reinstate a n  appeal disuiissed under Rule 17. 

3. Appeal and Error-Docketing of Kccord-RZotion - Certiorari - Dis- 
missal of Appeal. 

When for sufficient cause a case on appeal has not been settled in time 
to lime it  docketed a t  the term to which it should hare  been brought, it 
is the apl~ellant's duty, in apt t i m ~ ,  to docket a tmnscript of the record 
proper and more for a certioinr-i; and when this has not been done by 
him, ant1 the case has been dismissed under Rule 17, his motion to  rein- 
state will be denied. 

MOTION to reinstate appeal. This case was tried a t  .Junt 
Term, 1921, of B ~ u s s w ~ c ~ c ,  before K e r r ,  J., and a jury. (768) 
Verdict ancl judgment against defendants, who appealed, 
and were allowed by consent 60 days in which to serve case on ap- 
peal, ancl plaintiff 60 days thereafter to serve counttrcnee. The tran- 
script on appeal not being docketed a t  this term a t  the beginning of 
the call of the docket of the district to which it belonged, the motion 
to docket and disn~iss under Rule 17 was alloved. Immediately there- 
after the appellants moved to reinstate. 

PER CURIIRI. This was a motion for leave to reinstate an appeal 
from June Term, 1921, of Brunswick, which had been dienii~scd for 
failure to docket the transcript on appenl a t  this t rnn .  It zppears 
from the affidavits filed that  just before the expiration of the 60 
days alloxwd appellants by agreement to serve case on appeal, one 
of their counsel aslied one of the counsel for the appellee for nn ex- 
tension of the time. The appellant's couneel insist that there waq a 
verbal agreement that the rime ~ o u l d  be indefinitely extended, to 
which the appellee replies that  the agreement for extension was upon 
the express agreement that the time would he extended 10 days, and 
upon condition only tha t  the appeal should be settled in time for the 
case on appeal to be docketed a t  this term. 

l y e  hare  often given notice that t h ~  time for the settlement of 
the case on appeal can be extended only hy ngreement of counsel, 
and when the alleged agreement is oral is cannot be considered, if 
denied. This Court will not pass upon the relative accuracy of mem- 
ory of counsel when they do not put their agrcements in writing. 
Agreements to extend time for the settlement of cases on appeal are 
not fayored by the courts. The statute has fixed the time, and this 
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should be observed, and must be observed strictly, unless there is n 
mutual agreement which is either in writing or d m i t t e d .  

One of the counsel for the appellants also contends tha t  the fail- 
ure to settle the case on appeal was due to his illness. This, however, 

is not sufficient ground, seeing that he was not the only 
(769) counsel for the appellnnts, and, besides, if he had been i t  

was the duty of the parties to employ other counsel to rep- 
resent them. 

It is also elementary tha t  when for any suflic ent cauqe the "case 
on appeal" is not settled in time to have the case docketed a t  the 
term of this Court to which the appeal should be brmght,  the appel- 
lant should in apt  time docket a transcript of th: record proper and 
move for a certiorari. This not hnvins heen done, the motion to docket 
and dismiss was properly allowed, and this motion by the appellants 
to reinstate and continue the cause must be denied. The appellant 
does not even docket a transcript of the record proper with his nlo- 
tion to reinstate. 

These requirements for the orderly settlement of cases on appeal 
and for docketing the same in this Court are clewly marked out by 
the statute and the rules of this Court, and i t  admits of more than a 
mild surprise tha t  counsel should not observe thom and should take 
the time of the Court, which is intended for the discussion and de- 
cision of cases, by motions to excuse themwlvei: from a failure to 
observe the  well settled and orderly procedure which is necessary in 
bringing appeals to this Court when a party dcems that there has 
been error in the proceedings helow. This is the second time a t  this 
term tha t  we have been called upon to consider tl-e failure tn observe 
the well known requirements in bringing up the case on appeal, to  
which the appellee has statutory right. Krrr  c. Drnke.  mate, 764. 

The motion to reinstate the appeal is denied. 

Cited: S. v. Barksdale,  183 N.C. 786; R o s t ~  v. R o c k y  Mount, 
184 N.C. 610; Pruit t  v. W o o d ,  199 S.C.  792. 
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STATE v. CLERI BRADSI-IhW 

(Filed 26 October, 3921.) 

Appeal and Error-Criminal IAn\v-Prostit~~tion-Evideilre - Motions - 
Konsuit-Statutes. 

On this appeal from conviction for the defendant's having engaged in 
immoral prostitution and unlanfully nsinr a building for like puipose 
in violation of C.S. 43X et sq.. the judgment is rerer-ed for the lack 
of evidence to jnstifg the verdict, and the defendant's motion for juclg- 
mei;t a i  of nonwit under the J l awn  Act, rh. 73, Laws 1013, should ha re  
been granted. 

APPEAL by defendant from Horton, J., a t  June Special Term, 
1921, of ALAM.~-CE.  

Criminal prosecution, tried upon an indictment charging the de- 
fendant with having engaged in inmoral prostitution, and unlaw- 
fully using a building for like purpose, in violation of the statute. 

The defendant offered no evidence, but inovcd to dis- 
miss the action or for judgnlent as of nonsuit under the (7701 
hlason Act. chapter 73, Public L a m  1913. l lotion over- 
ruled, and defendant excepted. 

From a verdict of guilty, and judgment of 9 months on the roads 
pronounced thereon, the defendant appealed. 

Attorney-General J Inming  and .Issi.stant =Itfomey-General S a s h  
for the State. 

-1-0 brief filed on behalf of defendant. 

PER CCRIAM. The following is the whole of the State's brief: 
"The defendant was tried and convicted a t  the June Term, 1921, 

of the A%laniance Superior Court, IIon. ,T. Lloyd Horton presiding. 
of prostitution as defined in ~ect ions  4357 et seq., of the Consoli- 
dated Statutes. 

"Without analyzing the evidence, we think i t  is not sufficient to 
justify the ~ e r d i c t .  It does not, we subrtiit, bring defendant within 
the plain definition of prostitution or of assignation as contained in 
section 4367." 

For the reasons assigned by the Attorney-General, me think the 
defendant's motion for judgment as of nonquit should have been al- 
lowed. 

Reversed. 
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MARGUERITE JIcGIKNIS ET AL., V. RALEIGH TYPOGR.iPHICBL UNION, 
NO, 54, ET AL. 

(Filed 26 October, 1921.) 

Injunction-Labor Unions-Strikes-Evidence-Dismissal. 
The evidence in this action to restrain the "strikers" innividunlly 2nd 

as printers' unions from such acts and conduct as  are alleged lo prevent 
the plaintiff printing establishments and certain of their employees, non- 
union printers, from exercising their rights to employ and receive employ- 
ment, etc., is held not sufficient to sustain a n  injui~ction granted to the 
hearing, by the trial judge, and the injunction is d ssolved ~ i t h o u t  preju- 
dice to the rights of any of the parties. 

APPEAL by defendants from Bond, J . ,  at chambers, 3 September, 
1921, from WAKE. 

Civil action to enjoin the defendants from certain alleged un- 
lawful and wrongful practices. 

The material allegations upon which the plaintiffs have come 
into equity and asked for injunctive relief are contained in the fol- 
lowing paragraphs of the complaint: 

"First. That  the individual complainants above named are resi- 
dents and citizens of the State of North Carolina, and are all en- 

gaged in doing work for the printing houses above named 
(771) in the city of Raleigh, N. C. 

"Second. That the printing houscs 2bo.i.e named are 
all corporations, organized under the laws of the State of North 
Carolina, with their principal places of business in the city of Ra- 
leigh, N. C., with the exception of 14. J .  Carroll & Son, which is a 
copartnership, engaged in the printing business in the city of Ra- 
leigh, N. C. 

"Third. Tha t  the Raleigh Typographical Union, the Raleigh 
Printers Pressmen's Union, and Raleigh Bookbinders IJnion are la- 
bor unions, with headquarters in the city of Kalcigh. N. C., and 
the individual defendants above namcd are oficfrs snd rncmbers of 
said unions. 

LLFourth. The individual complainants above named, in behalf 
of themselves and all other employees of the sevcml printing houses 
above named, respectfully show unto the court: 

"(1) That  the labor unions above named, and their officers, 
members, and associates above named, have enttred into a conspir- 
acy to drive these individual complainants frorr their positions as 
employees of the several printing houses above named, and to make 
it  impossible for these complainants to work and live in peace in the 
city of Raleigh while they are engaged in their precent employment. 

"(2) That  these individual complainants ha1.e done the defend- 
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ants no wrong, and the said defendants have no gr~evance of any 
kind against these complainants. Some time in May,  1921, the unions 
above named demanded of the printing houses above named (which 
mere then running as closed shops) ihai  the number of hours for a 
week's work be reduced from forty-eight to forty-four. Upon the re- 
fusal of the printing companies to accede to this demand. the mern- 
bers of the several labor unions above named quit v o r k  and went 
on what is popularly known as a 'strike.' The printing companies 
offered in writing to subnlit all differences between themselves and 
their employees and the unions to an iv~partial  board of arbitration, 
but this proposition was summarily rejected by the unions. There- 
upon, the printing companies gave notice that they ~vould be com- 
pelled to run their shops with whatever labor they might be able to  
obtain, whether the laborers belonged to a printers' union or not, but 
also gave notice that  the jobs of all fonnchr employees would bc open 
to  then1 if they returned within a given time. The defendants above 
named refused to return to work, and have since then been making 
war on the printing houses and their employees. 

"(3) That  in pursuance of the plan, purpose, and conspiracy 
mentioned in subsection 1 above, the dcfendants have dcvised arid 
are executing a systematic course of espionage, annoyance, intimi- 
dation, threats, abuse, and insults, which are intended to make, are 
calculatcd to make, and are making the lives of these compluinants 
and all other employees of the several printing houses above men- 
tioned miserable, iniolerab!~, and unendurable, and unless 
the defendants are con~pellpd to desist from such conduct (772) 
these complainants will be lorced to give up their jobs and 
become objects of charity or else leave the city of Raleigh and seek 
employment elsewhere, and these cornplainants allege that they are 
informed and believe tha t  i t  is well-nigh impossible for one who 
loses his job to obtain another in the present economic condition of 
the country. 

" (4)  In  pursuance of said plan, purpose, and conspiracy tl,e 
said defendants ( a )  gather in large numhew around the places of 
business where complainants are employed, and when complainants 
finish their day's work and emerge from their places of ernployment, 
the defendants indulge in threatening gestures, insulting jeers and 
hisses, and in many ways annoy, disturb, humiliate, and put in fear 
these complainants. ( b )  After complai~ants  leave their several 
places of employment the defendants constantly 'shadow' them. As 
soon as complainants leave their x-ork, two or more of the defend- 
ants will trail them wherever they go. On the streets, in the stores, 
to their homes, to their work, in the day, in the night, always and 
everywhere they are pursued and persecuted by these defendants, 
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sometimes with abusive language, sometimes with threats, sometimes 
in such numbers as  to cause cornplainnnts to  iear for their lives. 
(c) The defendants, whenever and whelever thlly can find one or 
more of these complainants, ,curround then1 and by word.; and ges- 
tures humiliate them and put them in fear. (dl The s2id defend- 
ants constantly and systematically call these complainants insu!t- 
ing names, such as rats, scabs, runts, bowery bums, and other epi- 
thets calculated to humiliate and dihtress, and which do humiliate 
and distress these complainants, and have a tendency to bring on 
breaches of the peace, and but for the forbearmce of these com- 
plainants bloodshed and probable loss of life would result. ( e )  Said 
defendants are constantly and systematically thwatening these com- 
plainants by saying in their presence: '1Ve1ll get them get.' 'There 
are plenty of us to do it.' 'They had better not let us catch them 
walking home.' 'We will break his damn neck.' 'If this thing goes on, 
I will be in the penitentiary soon,' meaning tha t  they would per- 
petrate some crime against thebe complainants. ( f )  The young girls 
above mentioned as complainants are not free from the insu!t and 
abuse above set forth, but have been subjected by the defendants 
to all sorts of embarrassment and h~m~il ia t ion.  .4s they pass along 
the streets they are jeered and hissed and scraped a t  and called 
'kitty-cat.' I n  the drug stores they are sneered a t  and cslled cats. 
I n  the picture shows they are disturbed and annoyed. They are yelled 
a t  by defendants whcn they are a block away. 'They are shadowed 
and pursued as they pass along the streets, and unlesf they are a f -  
forder protection they will be compelled to leave the city of Raleigh. 

"Fifth. This course of conduct has been so persistently 
(773) and relentlessly pursued by the defendants that  already 

more than one hundred enqdoyees of 1he printin.; houses 
above named have been litcmlly driven from their work and been 
forced to leave the city. 

'%Sixth. These individual complainants have no object or pur- 
pose in bringing this action other than to secure for tl?emsclves 2nd 
all their associates the right to work and live in peace, as free Amer- 
ican citizens, desirous of the privilege of doing an honest day's work 
for a fair day's pay, and to this cnd they invoke the protection of 
the law. 

"Seventh. The printing houses above named complain and al- 
lege : 

"(1) That  they have read the complaint of their employees, and 
from observation and reliable information they know the fame to 
be true. 

('(2) That  the defendants above named havo planned and con- 



N.C.] FALL TERM, 1921. 827 

spired to destroy the business of these printing coinpsnies for no 
other reason than that they decline to accede to the unreasonable 
and unrighteous delllands of the labor unions and are now esercis- 
ing the riglit of every Anwrlcsn citizen t c  run theil- business on the 
American plan and to give employinent to any man who applies for 
the same, this right being odious to and utterly denied by the de- 
fendants herein. 

"(3) In  furtherance of their said plan, purpose, and conspiracy 
to utterly destroy the business of these complsinants, the defendants 
have gathered in large number. in front of and near the places of 
business of these complainants, have used threatening words and 
gestures, have threatened to kill the officers and relatives and em- 
ployees of these complainants, have pursued and taunted nnd hissed 
and jerred the employees of these complainants, and have endeavored 
to render burdensome and intolerable the life of every man and tvo- 
man who dares to work in the employ af these comldainants. 

"(4) In further pursuance of said plan, purpose. and conspiracy 
to utterly destroy the business of these complainants, the said de- 
fendants have induced and bribed many of the employers of com- 
plainants to break their contracts that  they have made to work for 
these complainants. 

" ( 5 )  In further pursuance of said plan, purpose, m d  conspiracy 
to destroy the business of these complainants, the defendants have 
literally driven, by threats, annoyances, pursuits. and a relentless 
policy of 'hell-hacking,' more than one hundred einplove~s of these 
complainants from their jobs and away from the city of Raleigh. 

"The complainants have this day commenced a civil action against 
the defendants in the Superior Court of Wake County for the pnr- 
pose of obtaining a perpetual injunction, and summons has been is- 
sued therein. 

"Wherefore, these complainants pray the court that  an  injunc- 
tion be issued against the labor unions above named and against all 
their officers, members, aiders, abettors, and awociates, com- 
pelling them to desist from indulging in any of the conduct (774) 
above set forth, and to leave these complainants free to 
work and to carry on their business without molestation or snnoy- 
ance of any kind." 

The foregoing having been duly verified and used as an affidavit 
in the cause, his Honor, Cranmer, .J., issued 3 temporary restraining 
order returnable before his Honor, Bond, J., in the citv of Raleigh 
on 3 September, 1921. Upon the hearing, the defendants filed sev- 
eral motions to dismiss, and demurred upon the ground of a mis- 
joinder of both parties and causes, and further, that  the complaint 
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did not state facts sufficient to constitute a cause of action. -411 nio- 
tions to dismiss and the deinurrer were overruled; whereupon a large 
number of affidavits were filed by both sides; a rd ,  after a full con- 
sideration of the evidence, his Honor continued the temporary re- 
straining order until the final hearing. From this ruling the defend- 
ants excepted, and appealed. 

Wil l iam B. Umstead, Murray Allen, a d  T TIT. Rickett  for plain- 
t i f f s .  

Evans  & Eason, R. N.  S i m m ,  Charlca U .  Harris, arid Douglass 
& Douglass for defendants. 

PER CURIAM. Some serious and weighty questions of law are 
presented by the demurrer and the several motions filed in the cause; 
but we deem i t  unnecessary to  pass upon them now, as me are con- 
vinced, from a perusal of the record, that the evtdence adduced and 
offered on the hearing was not sufficient to warrant n continuance 
of the injunction. It will, therefore, be dissolvecl without prejudice 
to the rights of any of the parties. 

Error. 

Cited: Citizens Co. v .  Typo. Union, 187 K.C. 51. 

E. L. LANE V. SOUTHERN RAILWAY CORIPAR'P. 

(Filed 9 Kovember, 1921.) 

Railroads-Director General-War--Actions-Proceclure. 
An action to recoyer damages against a railroad companF for a per- 

sonal injury negligently inflicted while operated b;r the Director General 
as n war measure, will not lie, and, on appeal, will be disn~issed without 
prejudice to the plaintiff's right of actioil against the Director General of 
Railroads. 

APPEAL by defendant from Finley, J., at hfa-ch Term, 1921, of 
GUILFORD. 

Action to recover damages for an alleged negligent injury to  
plaintiff while performing the duties of a brakernan in the city of 
Danville, Va., on 24 March, 1919. 

It appeared from the plaintiff's evidence that a t  the 
(775) time of the accident and injury complained of the plain- 

tiff, and those in charge of the train upon which the injury 
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occurred, were employed by and working for the Director General 
of Railroads under the United States Railroad Administration. 

The Director General has not been made n party to this action, 
and the Southern Railway Company is the only defendant. 

There was a motion to dismiss upon the ground that the Federal 
Control Act (1920) did not impose any liability upon the defend- 
ant  on any cause of action arising out of the operation of its sys- 
tem of transportation by the United States Government; and that, 
therefore, a suit for such an injury could not he maintained as 
against it. This motion was overruled: and upon the usual issues of 
negligence, contributory negligence, and damages being answered by 
the jury in favor of the plaintiff, and from a judgmcnt rendered 
thereon, the defendant Southern Railway Company appealed. 

John A. Barringer for plaintiff .  
Wi lson  & Frazier for de fendant .  

PER CURIAM. Upon authority of the recent decision of the United 
States Supreme Court in Ado. Pac. R. R. Co.  v. i izdt, decided 1 June, 
1921 (since the case a t  bar was tried in the Superior Court),  and 
reported in the Advanced Opinions of that  Court, a t  page 647, No. 
16, 1 July, 1921, the present action will be dismissed without preju- 
dice to the rights of the plaintiff to proceed hereafter against the Di- 
rector General of Railroads. 

Action dismissed. 

JOHN P. BARBEE V. NORTH CAROLINA RAILROAD COMPANY. 

(Piled 9 November, 1921.) 

(For digest, see Lane v.  R. R., immediately preceding.) 

APPEAL by defendant from Finley,  J . ,  a t  February Term, 1921, 
of GUILFORD. 

Action to recover damages for an alleged negligent injury to 
plaintiff while performing the dut,ies of a brakeman in the Pomona 
yards, near Greensboro, N. C., on the morning of 8 April, 1919. 

John A. Barringer for plain tifl. 
Wilson & Frazier for defendant. 
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PER CURIAM. The question raised on this appeal, be- 
(776) ing identical with that  presented in the case of Llana v. R. 

R., ante,  774, and for the reasons assigned in that case, 
the action will be dismissed without prejudice :o the rights of the 
plaintiff to proceed hereafter against the Director General of Rail- 
roads. 

Action dismissed. 

B. M. FELLOWS v. J. L. DOWD Aim W. 12. CLEGG. 

(Filed 16 November, 1921.) 

1. Deeds and  Conveyances-"Color"-Adverse Possession - Evidence - 
Chain of Title. 

Where plaintiff shows title by rnesne conveyancw of land in question 
from a State grant, with evidence of possession, and defendant claims 
under a prior grant from the State, without connwting himself therewith 
with only eridence of three years possession. it is insufficient to ripen the 
defendant's title, and a n  instruction to the jury t~ that effect saying it  
would require seven years adverse possession, etc., under color, is correct. 

2. Deeds a n d  Co~iveyances-"Coior"-~4dverse Possession-Evidence. 
Where the defendant claims title to land by seven years adverse posses- 

sion under "color," evidence alone that he had a boiler and engine on ten 
acres of the land a t  some indefinitely stated length of time, for the pur- 
pose of pumping water through pipes to a sawmill on a n  adjoining tract, 
is too indefinite to ripen his title. 

3. Appeal and  Error--Objections and  Exceptions-Harmless Error--Re- 
sul t  of Trial-Evide~~ce--Queations and Answers. 

Exception to evidence that could not affect the result of the trial, or to 
questions without showing what the answers would be, are untenable on 
appeal. 

APPEAL by defendant from Ray, J., a t  the May Term, 1921, of 
MOORE. 

Action to remove a cloud from plaint,ifils title, and for general 
relief. On issues joined, there was verdict for plaintiff. .Judgment, 
and defendant except,ed and appealed. 

H .  F.  Seawell for plaintifi. 
L. B. Clegg f o r  de fendanl .  

PER CURIAM. We have carefully considered the record and find 
no valid reason for disturbing the results of the trial. On the issue 
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as  to title, plaintiff offered in evidence a grant to Lewis Grirnm of 
date 16 December, 1881, and nwsne conveyances from the grantee 
to plaintiff with evidence tending to show that the grant included 
the land in controversy and continuous possession of plain- 
tiff and those under whom he claimed, with assertion of (777) 
ownership under his deed, etc., and deeds to the time of 
trial. 

Defendant, claiming title, offered evidence tending to show that 
the land granted to said Grimm in 1881 was included in an older 
grant to David Allison, of date in 1796, and also a deed from one 
John McLeod to Josiah Wallace, of date 26 November, 1852, reg- 
istered on 26 August, 1886, covering 10 acres of land, lying within 
the boundaries of plaintiff's deeds and nwswe conveyances from 
Josiah Wallace to defendants. Defendant showed no deed connect- 
ing his claim with the Allison grant. There ;vas evidence tending to 
show possession of defendants, or those under whom they claimed, 
of this ten acres, asserting ownership under these deeds from Janu- 
ary, 1903, to January, 1906. There was also evidence to show that  
defendant, or his predecessors, a t  some time prior to this period, had 
a boiler and engine on this ten acres for the purpose of pumping 
water through pipes to a sawmill situated on an adjoining tract, but 
neither the time nor the duration of this last occupation is disclosed 
in the record. 

Upon this, the testimony chiefly pertinent, his Honor, without ob- 
jection noted, submitted the issue of plaintifY1s title on the evidence, 
and charged the jury tha t  if this were established, evidence of ad- 
verse occupation by defendant from 1903 to 1906 was not sufficient 
to mature title in defendant's favor, the law requiring seven years 
under color for tha t  result. 

Objection is also made for tha t  his Honor charged the jury that  
maintaining a boiler on the land and pumping water therefrom would 
not constitute adverse possession of a kind to mature title, same not 
being sufficiently notorious. On the record, the objection as stated is 
not available to appellant, as i t  is nowhere made to appear when 
this occupation conmenced, nor how long continued. There is a pre- 
sumption against error, and if this instruction is erroneous the evi- 
dcnce concerning i t  is too indefinite to enable the Court to say that 
any harm has been wrought by the ruling. 

The objections to the decisions of the court on questions of evi- 
dence are without merit. Some of them could have had no possible 
effect on the results of the trial, and in others the objection is to the 
question, and the answer of the witness not being suggested or made 
to appear, the Court is unable to determine the significance of his 
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Honor's ruling or allow the same for error. On the record the judg- 
ment for plaintiff is affirmed. 

No error. 

Cited: S. v. Beam, 184 N.C. 744. 

(778) 
T. J. DUFFY v. J. HENRY PHIPI'S. 

(Filed 7 December, 1821.) 

Appeal and Error--Decision of Supreme Conrt-Hetrial-Law of the Case. 
The opinion of the Supreme Court rendered in a former appeal in the 

same action is the law of that case, and where, u p m  the overrvling of a 
demurrer and a trial, the Superior Conrt has ruled the law in accordance 
with the opinion, no error on the second appeal will be found. 

APPEAL by defendant from Finley, J., a t  the May Term, 1921, of 
GUILFORD. 

Civil action to recover damages for an alleged shortage in acre- 
age in a tract of land bought by plaintiff from the defendant. 

The contract of purchase is set out and con,qtrued in this same 
case as reported on the former appeal in 180 N.C. 313. 

Upon trial in the Superior Court, the jury returned the follow- 
ing verdict: 

"1. Was the deed from the defendant to the plaintiff made pur- 
suant to the paper-writing offered in evidence? Answer: 'Yes.' 

"2. If so, was there a shortage of acreage in the land conveyed 
by the defendant to  the plaintiff, and if so, how much? Answer: 
'40 43/100 acres.' 

"3. What amount, if any, is the plaintiff entitled to recover of 
the defendant? Answer: '$4,043.50.' " 

From a judgment on the verdict in favor of plaintiff, the defend- 
ant  appealed. 

Justice & Broadhurst, Oliver C. Cor, and B m h ,  Hines d? Smith 
for plaintiff. 

Fentress & Jerome for defendant. 

PER CURIAM. From a perusal of the record it  appears that the 
cause has been tried in accordance with our former interpretation 
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and construction of the contract of sale entered into betveen the 
parties. The case was here before on appeal from a judgment over- 
ruling the defendant's demurrer; and TTe deem it unnecessary to re- 
peat our previous holding, which has now become the law of the 
case. Public Service Co. v .  Pou'cr Co., 181 N.C. 356; Lewis v. Nurcr), 
ante, 119. 

After a full investigation of the defendant's exceptions and as- 
signments of error, we have diwovered no sufficient reason for dis- 
turbing the result. 

No error. 

(779) 
PICKEXS & BRADLEY v. G. V. WHITTCIN AND C. hf. HERRING. 

(Filed 14 December, 1021.) 

1. Appeal and  E r r o r  - Courts - Justices' Courts - Superior Courts - 
Recordari. 

Where the defendant has appealed from a judqnent in a justice'.: court, 
and has failed to docket his case at  the next term of the Superior Court 
commencing ten dars or more after the rendition of the judgment, in 
order for him to obtain a recordart from the Supcrior Court he must move 
therefor a t  the earliest moment, and also show a meritorious defense. 

2. Same--Laches-Meritorious Defense. 
Upon motion for a recardari to issue from the Superior Court to bring 

up an appeal from a justice's court, the mere allegation in an affidarit 
that the morant has a meritorious defense is insufficient, i t  being required 
that the facts be shown for the court to determine the matter. 

3. Appeal-Recordari-Statutes. 
The provisions of C.S. 660, as to the writ of certiorari, hare no appli- 

cation where an appeal from the justice's court has been lost through the 
default of the appellant, and the failure of the appellee to docket and 
dismiss is no waiver of the appellee's rights upon appellant's moticn for a 
certiorari. 

APPEAL by defendants from ildams, J., at August Term, 1921, 
of BUNCOMBE. 

This action was begun before a justice of the peace, and on 4 
June, 1921, judgment was rendered by said justlice against the de- 
fendants, who appealed. On 13 August the defendants applied to 
Adams, J . ,  in the Superior Court, for recordcri. The motion was re- 
fused, and the petitioner appealed. 
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W .  P. Brown for plainti,fls. 
Ruffner Campbell for defsndants. 

CLARK, C.J. The  justice of the peace rendered judgment against 
the defendants 4 June, 1921. The n ~ x t  term of the Superior Court 
began within two days thereafter, and it mas not incumbent upon 
the appellants to docket the appeal at, tha t  t c r n ~ ,  i t  being within less 
than 10 days, though they could haye done so if they hzd chosen. 
But  the appeal was required to bc dorketed a t  the next term of the 
Superior Court, which began on 11 J u l j ,  being for the trial of both 
civil and criminal causes, Barnes 1 1 .  Snlc~by ,  177 N.C. 256; dbell v. 
Power Co., 159 N.C. 348; Psltz zl. Bn;l~y, 157 N.C 166; Blair v. 
Coakley, 136 N.C. 405, and other cases citcd imder C.S. 1532. The 

next term thereafter began on 1 August, 1921, and was for 
(780) the trial of civil actions only. The appellants took no ac- 

tion until towards t,he close of this term, when on 13 -4u- 
gust they applied for recwdu~i ,  which was ref31sed 

To  enable an appellant who has not docketed hi. appeal within 
the time required by the statute, C.S. 1532, z'. z., a t  the first term of 
the Superior Court beginning not l w  than 10 clays after the appeal 
was taken, to bring up his appeal by rwordarz he must show both 
(1) a lack of laches on his par t ;  (2) a meritorious defense. An in- 
spection of the court's findings of fact in this case shows that the 
defendant has not brought himself within the r u l ~  in either par- 
ticular. 

1. The petitioner must move for t hc  w i t  of recordari a t  the 
earliest moment, and his failure to do so will deieat his right t h e r ~ t o .  
Boing v. R. R., 88 K.C. 62; Hahn  z ~ .  Guilford, 87 N.C. 172. 

2. The petitioner has not shown a meritor~ous defensc. Tedder 
v. Deaton, 167 S . C .  479; Hunter v. R .  R., 161 N C. 503; Illarler v 
Clothing Co., 150 N.C. 519; Pnfrhnrd 11. Sanderson, 92 N.C. 41. 

It is true tha t  the defendants a!legc in geltwal terms that they 
have a ineritorious defense, but they do not set forth wfficient facts 
to justify the court in so holding. 

The defendants contend that C.S. 660. provides: "If the appel- 
lant shall fail to have his appeal doclteted as 1.equired by law, the 
appellee may, a t  the term of court next succeeding the tern1 to which 
the appeal is taken, have the case placed upon the docket. and upon 
motion the judgment of the justice shall he affirm~d," and argues 
tha t  failure to do so is a waiver of objection on the grount tha t  the 
appellants failed to docket the appeal a t  the first term of the court 
beginning more than 10 days after the j u d ~ m e ~ ~ t  mas taken before 
the justice of the peace. But  t,his Court has often held that  this 
remedy, like that  of docketing and dismissing appeals to this Court 
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under Rule 17, is optional with the appellee, and that a failure to 
exercise such right cannot avail an appellant who has not brought 
up his appeal in apt, time. Dnvcnport v .  Grlssom, 113 N.C. 38, and 
other cases cited under C.S. 660. 

It is absolutely necessary tha t  there should be a regular order of 
procedure within the courts. The right to appeal is not an absoluto 
right, but dependent upon the observance of prescribed regulations. 
If that  w r e  not so, a t  least half of the time which the courts can 
apply to the trial upon their merits of appeals which have been 
brought up by those diligent to obwrve the procedure of the court 
will be devoted to the consideration of excuws by those who have 
not been careful to do so. 

The defendants further contend that  C.S. 660, provides tha t  the 
writ of recortlari may issue in cases heretofore allowed by law, but 
those cases are "where the party haq lost his right to appeal other- 
wise than by his own fault." dfnrsh v .  Cohen, 68 N.C. 283. 
See instances cited under C S. 630, under heading "Re- (781) 
cordari." 

The motion for recordnri was properly denied. Bwnes v. Saleehy, 
177 N.C. 256, and cases there cited. 

Affirmed. 

ADAMS, J., did n o t  sit. 

Cited: Electric Co. v. Motor  Lines, 229 N.C. 91. 

STATE r. HENRY JONES. 

(Filed 14 September, 1921.) 

1. Appeal a n d  Error-Assignments of E r r o r  - Record - Objections and 
Exceptions. 

An assignment of error must be 11pon exceprions appearing of record 
duly taken, though exceptions to the general charge. or refusal to instruct, 
or giving instructions prayed for, may be taken after the trial, they also 
must he properly assigned and appear in the record. and an assignment ol" 
error otherwise taken will not be considered on appeal. 

2. Appeal mid Error-Presun1ptions-Recox~d-R11rden of Proof. 
On appeal to this Court, the presumption is in faror of the correctness 

of the trial in the Superior Court, and the appellant must  how error by 
the record and an assignment of error, which, if i t  does not so appear, 
will not be considered. 
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3. Sam-Instructions-Homicide. 
Where it appears iu the record on appeal that a trial for a homicide was 

conducted on both sides upon the question of the defendant being guilty 
of murder in the second degree or his acquittal, and it  is stated in thc 
case that the trial judge, a t  the conclusion of the argument, charged the 
jury a t  length with respect to the case, and stated fully the contentions 
of the State and the defendant, to which then? was no exception, the 
defendant's assignment of error that the judge failed to charge the july 
upon the question of manslaughter, or there being no evidence of it, will 
be disallowed as contradicting the case. 

4. Appeal and  Error--Reversible Error-Trials-Instructions-Homicide. 
The judge's charge, upon a trial for a homicid?, that the jury must be 

convinced "to a moral certainty" of the defendant's guilt, and that they 
should return a verdict of guilty if the1 so found beyond a reasonable 
doubt is not reversible error. 

5. Appeal and  Error-Homicide-Tnstructions-Rt'cord-Harmless Error. 
Where the charge of the court to the jnry is not set out on appeal in 

full, in a trial for a homicide, and i t  is stated in the record that the judge 
charged the jury that their verdict would be "quilty" if they found beyond 
a reasonable doubt that the defendant committcld the hon~icide. though 
the part of the charge so appearing may be somewhat brief and general, 
it will be considered in connection with the statement appearing of record 
that the court correctly charged the jnry, and wi 1 not, therefore, be held 
for reversible error, as this Court cannot see that, when the charge in 
construed as  a whole, i t  was not correct. 

6. Appeal and  Error-Instructions-Record-Premmptions - Objections 
and  Exceptions. 

Where the charge of the court is not set out in the record on appeal, the 
presumption is in favor of its correctness, and that the appellant would 
otherwise have excepted, and especially so when it  is stated that the judge 
charged the jury a t  length concerning the case. 

7. Appeal a n d  Error-Instructions, How Construed. 
On appeal to the Supreme Court the charge o €  the trial judge to the 

jury must be construed as one connected whole, and not by detached por- 
tions. 

THE defendant, with others, was indicted in the court 
(782) below for the murder of James Smith, and was convicted 

of murder in the second degree. The solicitor for the State 
withdrew the charge of murder in the first degree. There was no sug- 
gestion from defendant's counsel that the question of manslsughter 
was involved, or that  there was any evidence of the same. No in- 
struction was requested on that subject, and no reference to man- 
slaughter made by defendant until the defendent, after verdict and 
judgment, filed his exceptions, and upon them based his assignments 
of error, in which he made his first reference to manslaughter, when 
he excepted because the court failed to charge as to manslaughter. 
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The substance of the record on this point is as follows: The case 
was fully argued by both the State and the defendant, neither the 
State nor the defendant's counsel discussing any question except the 
guilt or innocence of the defendants on the charge of murder in the 
second degree. KO allusion was made in the course of the argument 
by either the solicitor or associate counsel for the State, or by any 
counsel for either of the defendants. to the guilt or innocence of the 
defendants of any crime except murder in the second degree, and 
specifically no contention was niade either by the State or the de- 
fense that  the defendant was guilty of either murder in the first cle- 
gree or manslaughter. The only question argued being whether the 
defendants were guilty or innocent of the charge of murder in the 
second degree. During the course of the argument for the defendant. 
the defendant's counsel read the statute defining the crime of murder 
in the second degree to the jury, and argued to the jury the punish- 
ment that  was permissible upon a conviction under the  same, and 
told the jury tha t  if the defendants were convicted they would he 
punished by imprisonment from two to thirty years. in the discre- 
tion of the court. The solicitor likewise admitted to the jury that 
the statute had been correctly read, and tha t  the punishment sug- 
gested by the defendants' counsel was possible upon a conviction, 
but argued to the jury that the matter of punishment was not for 
their determination, hut should and could be !eft to the 
court to administer in justice and mercy. At  the conclu- (783) 
sion of the argument. the court charged the jury a t  lengt!i 
with respect to the case, stating fully the contentions of both the 
State and the defendants, to all of which there was no exception. 

There was testimony to the effect that  one of the witnesses had 
heard the defendant fighting the deceased the night of the homicide, 
and that, before the honiicicle, he had heard him threaten to kill 
him. There was evidence tending to show tha t  NcArthur and Smith 
~vere killed with a heavy single-tree, niade of solid oak and having 
iron bands a t  each end of it, and which was a deadly weapon. The 
indentations in the skull of AleArthur corresponded with the shape 
of the ends of this single-tree. The dead bodies of JIc9r thur  and 
Smith were hauled in a cart belonging to ,Tohn Jones (which was 
borrowed by defendant, Henry Jones) to the canal near Henry's 
home, and thrown into the canal, Henry having said tha t  he wanted 
the cart to carry the boys (1IcArthur and Smith) to the canal and 
"chunk thcm in." There was evidence that blood stains were found 
on Henry's kitchen floor, and the single-tree in the bottom of the 
cart. There was other evidence tending to idrntify the defendant as 
the one who committed the homicide in addition to his admisqion in 
jail that  he and his wife had killed the boys, and that  he intended 
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to "put i t  on Dad," and also his threat to kill Smith because of some 
real or fancied grievance. 

The jury, under the evidence and the ciiaage of the court, con- 
victed the defendant of murder in the secorid degree, and from the 
judgment upon the verdict he appealed. 

Attorney-General Manning and Assistant A ttorney-General ,Vash 
for the State. 

Daniel R. Carter, Clifton Bell, and Wann &' Mann for defendant. 

WALKER, J., after stating the case: The srincipal exception of 
the defendant is tha t  the court failed to define manslaughter, or to 
charge tha t  the jury could find the defendant g;uilty of manslaughter 
or murder in the second degree. The full charg. is not in the record. 
We will first consider, therefore, whether it appears from the record 
tha t  the court failed to give any such instruction. We are governed, 
in this respect, entirely by the record, which c,mnot be altered by a 
mere exception or assignment of error. Except ons must be confined 
to something alleged as crror which appears in the record, and an  
assignment of error must ordinarily be based u7on an exception duly 
taken. Errors in the charge may, of course, be assigned the first time 
in the case on appeal, but the error must app2ar in the record and 

not only in the assignment. This is necessarily true. because 
(784) if the showing of error depended upon the mere allegation 

of it, when the error did not, appear in the record, i t  would 
be useless to consider the record, but only the assignment, as to the 
ruling of the court. Of course this would not do, and could not for n 
moment be accepted as a principle in the law cf  appellate procedure. 
The law is the other way, as we do not prehurne error was commit- 
ted, but the opposite, and he who alleges tha t  there was error must 
show i t  by the record 2nd not by assertion only. an assignment be- 
ing of no avail unless it rests upon inatter appearing in the record or 
case on appeal. Wilson v. Wilson, 174 N.C. 755; I n  re Smifh's Will ,  
163 N.C. 466; Todd v. J l a c k i ~ ,  160 N.C. 352; i.llred v. Kirkman, ib., 
392; Worley v. Logging Po., 157 N.C. 490. So in this case me must 
presume the correctness of the trial below, bwxuse we cannot see 
any such error in i t  as is alleqed, as it has not been made to appear. 
The defendant assigned as error that the judgfl failed to charge the 
jury as to manslaughter. Not only does this not appear in the record, 
as the full charge is not here, but what does appear contradicts it, 
as the record states tha t  Allen, J . ,  who presided a t  the trial, "at the 
conclusion of the argument, charged the jury, a t  length, with respect 
to the case, and stated fully the contentions of the State and the de- 
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fendant, to all of which there was no exception." And this disposes 
of the assignment as to manslaughter, as it excludes the idea that 
there was no instruction as to it. the statement in the record being 
sufficient to show tha t  the charge embraced every phase of the case. 
If so, there can be no error in the charge, even if there was evidence 
to support the contention as to inanslaughter. The appellant has not, 
therefore, shown tha t  there wa? no instruction as to manslaughter, 
and as was held in the above cited cases and Powers v. Czty of TVzl- 
mington,  177 K.C. 361, (I-4ppellant must fhom error; we will not 
presume it ,  but he must make i t  appear plainly for the presumption 
(as to the correctness of the trial) is against him," citing I n  re 
Smith 's  Will, supra. The same was said in Raggclt  v. Lrmzer, 178 
N.C. 129, the language in that case, a t  p. 131, being: ' T h p  burden 
of showing error is upon him, for in the absence of anything to the 
contrary, we presume tha t  the ruling of the court was correct." And 
the folIowing, which was said in Bell 2). Horr iwn ,  179 N.C. 190, a t  
p. 198, is also pertinent and analogous to the question here: "A 
party cannot complain of an instruction given a t  his own request; 
nor will an assignment of error be sustained which conflicts with the 
statement of the case upon the question whether the instruction was 
so given. The judge's statement as to what was done must ~ t n n d ,  in 
the absence of any correction of the record by certiorari or other- 
wise." As held in S ,  v. Harris, 181 K.C. 600: "The statement of the 
case on an appeal imports absolute verity." We mu-t, therefore, ac- 
cept i t  as we find it, and can add nothing to it nor can we 
take anything from it. The appeal must stand or fall by (785) 
what we find in the case, without regard to any assignment 
of error, unless supported by it. 

As the whole of the charge is not here, we are unable to know 
what i t  was, or whether what is not here embraced a sufficient charge 
as  to manslaughter. K e  only know that  defendant deemed it ade- 
quate, as he did not ask for any further instruction. l y e  are not per- 
mitted to draw an inference favorable to the defendant merely-be- 
cause the record is silent as to a part  of the charge. M7e should pre- 
sume to the contrary, as the burden is upon the defendant to show 
any error. The fact tha t  counsel for defendant chose to narrow the 
discussion and confine his argument to second degree murder does 
not alter the case. Tha t  is their ac2t and not that  of the court,. Thev 
may have thought, and perhaps rightly so, that the e~ idence  as to 
manslaughter, if there was any a t  all, was entirely too conjectural 
and would not lead the jury to adopt that view. It was hard!p as 
sub~tan t~ ia l  or probative in character as was the evidence in Ryrd v. 
Express Co., 139 N.C. 273. 
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We have discussed this exception upon the assuniption tha t  there 
was  evidence of manslaughter, which is exceedingly doubtful, as all 
the  evidence tends to show tha t  defendant was the aggressor, and, 
if there was a quarrel tha t  he brought it on and killed the deceased 
with malice, and not in hot blood, during a sudden qllarrel, or upon 
legal provocation. 

The exception and assignment of error are not, therefore, sus- 
tainable, and must be overruled. 

All tha t  we have said is based on the assumption tha t  if there 
was evidence of manslaughter it was the duty of the judge to give a 
proper instruction in regard to it, whether he was asked to do so or 
not. This was decided in S. v. Mewick, 171 N.C. 788, where we held, 
a s  shown by the third head-note: "Upon a trial for murder a ver- 
dict for a less grade of crime is permitted, and where the indictment 
is for murder, and there are facts in evidence tending to reduce the 
crime to manslaughter, i t  is reversible error f13r the trial judge not 
to submit this phase to the jury, under a proyer charge, though not 
requested by the defendant t,o do so, and although he has offcred to 
submit to a verdict of murder in the second degree, which has been 
refused," citing Rev. 535. 

The exception to the judge's charge on reasonable doubt is unten- 
able. H e  did say that  the jury must be convinced "to a moral cer- 
tainty," but he added: "If you find from the evidence that the de- 
fendants, or either of them, committed the horicide,  and you so find 
beyond a reasonable doubt, you will return a verdict of guilty as to 
the one or ones whom you so find." This was stating the rule gen- 
erally, but there was no request to state i t  more definitely, and in 
the absence of such a request the error, if any, is not available to the 
defendant. Simmons v. Davenport, 140 N.C. 407. 

There is no special ionnula of the law for charging upon 
(786) the doctrine of reasonable doubt. It was said in S. v. .4dams, 

138 N.C. 688, 695: "There is no particular formula by which 
the court must charge the jury upon the intenr:ity of proof. All that 
the law requires is that the jury shall be clearly instructed that un- 
less, after due consideration of all the evidence they are 'fully satis- 
fied,' or 'entirely convinced,' or 'satisfied beyond a reasonable doubt' 
of the guilt of the defendant, i t  is their dutv to acquit, and every 
attempt on the part  of the courts to lay down r i  'formula' for the in- 
struction of the  jury, by which to 'gauge' the degrees of conviction, 
has resulted in no good. We reproduce thcse w~srds from the opinion 
delivered by Pearson, C.J. ,  in S. v. P n ~ k e r ,  ($1 N.C. 473, as they 
present in a clear and forcible manner the true principle of law upon 
the subject. The  expressions we sometimes find in the books as to 
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the degree of proof required for a conviction are not formul?.~ pre- 
scribed by the law, but mere illustrations. S.  v. Searss, 61 N.C. 146; 
S. v. Knox, ib., 312; S. v. ,Vonoood, 74 N.C. 247. The law requires 
only that the jury shall be fully satisfied of the truth of the charge, 
due regard being had to the presumption of innocence and to the 
consequent rule as to the burden of proof," citing S. v. Knos, wpm. 
The dictionaries define "moral certainty" as "a very high d e ~ r e e  of 
probability, although not demonstrable as a certainty; a probability 
of so high a degree t,hat i t  can be confidently acted upon in the af- 
fairs of life; as tha t  there is a moral certainty of his guilt." This ex- 
pression that  the evidence must produce a moral certainty of guilt 
was not in any degree prejudicial to the defendant, especially when 
i t  was immediately followed by what was said as to reasonable 
doubt, giving the prisoner the full benefit of that doctrine. As the 
full charge is not before us, i t  may be that  the learned judge further 
elucidated the doctrine, and we would not impute error upon mere 
conjecture tha t  he did not do so, even if this part of the chsrge which 
is before us was not precisely correct. But  we see no subst,antial error 
in i t  as i t  stands. 

The charge that if the jury found brvond a reasonable doubt the 
defendant committed the homicide, the verdict should be guilty was 
somewhat too brief and general, but not so when considered in con- 
nection with the statement in the record that  the judge charged the 
jury a t  length as  to the case, and stated fully the contentions of the 
parties, to which there was no exception. In  other words, he charged 
the jury correctIy as to the case or counsel would h a w  excepted. It 
is the fair presumption that they would have excepted if there was 
error in the charge. We could not well presume otherwiqe with such 
able counsel as the defendant had to protect his intereqts, and i t  is 
a fair and reasonable inference from this statement in the record 
tha t  the charge covered the whole range of questions i n ~ ~ o l v d  in it, 
including, of course, instructions as to murder in the second 
degree, manslaughter, and excusable homicide, and that the (787) 
verdict should designate the particular degree of homicide 
if the jury found defendant guilty of either one below murder in the 
first degree, which had been eliminated. -4s we have shown. the pre- 
sum13tion is tha t  the court instructed the jury correcilv. When the 
charge is thus considered as an entirety. we cannot conclude that  
the jury misunderstood or disobeyed explicit instructions given to 
them. Tha t  the charge must be construed as one connected whole, 
and not by detached portions, has grown into an axiom of the law. 
S. v. Ezunz, 138 N.C. 599; Korneqay V. R .  R., 154 N.C. 389; I n  re 
Will of Hinton, 180 N.C. 206, 216: Haggard 21. Mitchell, ib., 255, 
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258; S. v. Chambers, ib., 705, 708, and the many other intervening 
cases where the principle has been approved. If the charge is read 
under this rule with the proper presumption i.1 favor of its correct- 
ness constantly kept in mind, we can have no doubt that the jury 
fully understood what they were trying, and were not led into the 
error of supposing that  the mere coinmission of the homicide mould 
justify them in returning a ~ e r d i c t  of murdcr in the second degree, 
or even for manslaughter. The course of the Irial, as it appears by 
the case on appeal and the verdict, shows that  the jury clearly un- 
derstocd the case and the law "arising thereon." We do not see how 
they could have decided otherwise than they did. If they have found 
a wrong ~ e r d i c t ,  i t  was not the fault of the judge. Great stress was 
laid upon second degree murder by counsel in argument, in the hope 
and belief, perhaps, tha t  the jury would be more apt  to choose to  
acquit as between a verdict for the higher felony and one of "not 
guilty," than they would as between manslaughter and acquittal, 
and to those acquainted with :ourt trials, this was a shrewd, and to  
n trained lawyer a not ilnusual view to take of the matter. 

The defendant was no doubt most ably def2nded in the court he- 
low, and we know tha t  Mr. Carter made an exceptionally ~ t r o n g  de- 
fense of hinl before us. 

The other exceptions, not specially discussed, by us, although not 
mentioned in the defendant's brief, have been fully considered and 
found to be without any merit. 

We find no error in the case or the record. 
No error. 

Cited: S .  v. Ream, 184 N.C. 744: Sfczlcrs v. R. R., 387 K.C. 
531; JIilLing Co. v. Hwy.  Corn., 190 S . C .  697; E m c r y  v. Ins. Co., 
228 N.C. 534; S. v. White ,  232 N.C. 386. 

(788) 
STATE r. YOVKG PRINCE. 

(Filed 21 September, 1921.) 

1. Spirituous Liquor-Intoxicating Liquor - Manufacture - Evidence -a 

Questions of Law-Sonsuit-Trials. 
The legal sufficiency of eridence to be submitted to the jury to convict 

the defendant of the illicit nlanufacture of intoxicating liquor is a ques- 
tion for the court to first determine; and rnhel-e it raises only a mere 
conjecture, or shows only a bare possibility of guilt, the I~urden of proof 
beyond a reasonable doubt being on the State, t is insufficient; and de- 
fendant's motion to  nonsuit thereon should be grmted. 
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2. Same. 
Exidace that a still operated on a path leadinq to a public road which 

passed defendant's dwelling, but was not on his premises, and indications 
that a t  a remote lreriod ynrituous liquor has been manufactured in that 
vie-inity, nitllout evidence that it had been made on hiq lmrls and that 
nothing was found on 111s premises to indicate his violatioil of the law, 
and there being no other eriticnce that he was operating the still, is merely 
conjectural and insufiicient to show the cletendant's guilt in the un:awful 
n~anufacture of spirituous lirloor, and his motion to nonsuit thereon. under 
the statute, was properIy granted. 

APPEAL by defendant frorn Lyon, J., a t  the M a y  Term, 1021, of 
CHATHAM. 

Defendant was convicted of manufacturing spirituous liquor, 
and, being sentenced to eighteen months on the roads, he appealed. 

The only question is whether there TTas any evidence of his guilt, 
and this was raised by his motion to nonsuit the State. 

The evidence substantially was that  three officers had searched 
near defendant's premises on 10 May,  1921, and about one-half or 
three-quarters of a mile from his house they found a distillery that 
was being operated, and the materials were there for making whis- 
key. There was a path leading from the diftillery up n hill about 
150 yards to a road, which was intersected by the railroad, and led 
to the defendant's house, but the road passed his houw and extended 
to the neighborhood beyond, and in the direction of Raleigh. There 
was a path from the house of the defendant to a Ppring about 200 
yards away, and a path led frorn the spring to ar, old place where 
a distillery furnace had once been "which showed no signs of rc- 
cent use." A pile of sawdust was found some distance beyond this 
spring, and beyond this sawdust there was evidence of s distillcry 
furnace having been operated some time in the past, but which had not 
been recently used. They found an old still-wo~m in the edge of the 
woods and back of defendant's garden, but there was nothing to indi- 
cate any recent use of it, and i t  apparently had been lying there, ex- 
posed to  the  weather for quite a while. Not far from this old 
and unused distillery-worm, a jug of something, having the (789) 
appearance of tomato beer, was found. It resembled some- 
thing found a t  the distillery, three-quarters of a mile away, which 
they took to be tonlato beer. 

The defendant was not a t  home, and thev did not see him on this 
raid or search; his premises and house were searched without cb- 
jection by his wife, who assured them before they went in that they 
would find nothing, and they found nothing there, as -lie had stated. 
I n  the barn or granery nf the defendant there was found a barrel 
containing a few gallons of molasses, estiinated to be not over five 
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gallons. Following the road past the defendant's house from the di- 
rection of the distillery going directly west into the woods, sonie- 
thing like 300 yards from the defendant's horn11 and about 35 or 40 
yards from the road, two five-gallon jugs vere  found sitting behind 
a log and were in guano sacks; but were unstopped, one of them was 
empty and the other one contained about a cupful of something that 
had the odor of whiskey. 

All the witnesses admitted that nothing was found in the home 
of the  defendant to arouse the least suspicion I hat whiskey was he- 
ing stored or kept there. Each witness stated be knew not whether 
the land belonged to the  defendant where the still sites were found, 
and none of these witnesses knew whether the still-worm, or jug of 
tomato beer, or any jugs, were on the preinis t~ of defendant; that  
the defendant was not seen in connection with either the distillery, 
the empty jugs, or the still-worm, and was not a t  home on this oc- 
casion. 

The witness Ferguson, who lived in Prince's neighborhood, tes- 
tified tha t  the path leading from the distillery in the direction of 
the defendant's home had been used as a school path for a number 
of years. 

Motion to nonsuit, submitted a t  the close of all the evidence, 
which is above set forth, was overruled. Defendant excepted, and 
appealed. 

Attorney-General Manning and Assidant A~tnmey-Qe:.zcral hTash 
for the State. 

A. C. Ray  for defendant. 

WALKER, J. We have esamined the evidenc? with clow scrutiny, 
and can find none upon which a verdict of guilty can reasonably be 
based, if there is any, upon which to raise even a well founded sus- 
picion. All of the circumstmces upon which the State so!ely relies 
may exist, and yet the defendant be innocent. Either singly or in 
combination they produce no assurance of guilt, but, as most, only a 
mere conjecture or surmise of it, which is certainly not suficjent as  
evidence. Byrd v. Express CO., 139 N.C. 273. In  S. V. Vinwn, 63 
X.C. 335, this Court thus states the rule: ('ITT(> may say with cer- 

tainty tha t  evidence which merely shows i t  possible for thc 
(790) fact in issue to he as alleged, or which raises a mere con- 

jecture tha t  i t  was so, is nn insufficimt foundation for a 
verdict, and should not be left to the jury." And in Rrozcn v .  I<inscy, 
81 N.C. 245, i t  is said: "The rule is well settled tha t  if thew be no 
evidence, or if the evidence be so slight as not r12a~onably io marrant 
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the inference of the fact in issue, or furnish more than material for 
a mere conjecture, the court will not leave the issue to be passed on 
by the jury." I n  the later case of Young 2). R. R., 116 N.C. 932, the 
Court says: "Judges are no longer requircd to submit a cnse to the 
jury merely because some evidence has been introduced by the party 
having the burdcn of proof, unless the evidence be of such a char- 
acter as tha t  i t  would warrant the jury to proceed in finding a ver- 
dict in favor of the p a ~ t y  introducing such evidence." Cobb v. 
Fogalnzan, 23 N.C. 440; TViftkozcskp v. TVnsson, 71 N.C. 451 ; A'uttorl 
v. Madre, 47 N C. 320; Pettzford v. hlayo, 117 N.C. 27; Leuis v. 
Steamship Co., 132 N.C. 904. It all comes to this, that  there must be 
legal evidence of the fact in issue and not merely such as raises a 
suspicion or conjecture in regard to it. The State must do more than 
show the possible liability of the defendant for the crime. I t  must 
go further and offer a t  least some evidence n.hich rea.onably tends 
to prove every fact essential to its success. This has not been done 
in the case now before us. 

VTe may say generally that evidence shouId ra iw more than a 
mere conjecture as to the existence of the fact to be proved. The 
Iegal sufficiency of proof and the moral weight of legally sufficient 
proof are very distinct in the conception of the lam. The first lies 
within the province of the court, the laqt within that of the jury. 
Applying the n~ax im,  de minimis non curat lez, when we say that 
there is no evidence to go to the jury, we do not mean that there is 
literally and absolutely none, for as to tliiq there could be no room 
for any controversy, but there is none wliich ought I-ee.onably to 
satisfy the jury tha t  the fact sought to be proved iq eqtablished, 
though there is no practical or logical difference betwern no evi- 
dence and evidence without legal weight or probative force. The 
sufficiency of evidence in law to go to the jury docs not depend upon 
the doctrine of chances. However confidently one, in his own affairs, 
may base his judgment on mere probability as to a past event, 
when he assumes the burden of establishing such event as a propo- 
sition of fact and as a basis for the judgment of a court, he must 
adduce evidence other than a majority of chances that  the fact to 
be proved does exist. It must be more than sufficient for a mere 
guess, and must be such as tends to actual proof. But the province 
of the jury should not be invaded in any caw, and when rrciconable 
minds, acting within the limitations prescribed by the ruleq of law, 
might reach different conclusions, the evidence must he submitted 
to the jury. Canzpbell 7). Elwhar t ,  139 N.C. 516; Iiewis v. 
Steamship Co., 132 N.C. 904: Tuhe~7er v. Schroeder, 4 R.I. (791) 
383; Offutt v. Col. Exposition, 175 Ill. 472; Day v. Rail- 
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road, 96 Me. 207; Catlett v. Railwap, 57 Ark. 461; Railroad v. ~Steb- 
bing, 62 Md. 504. 

The principle is well stated in Spruill v. In!;. Co., 120 N.C., a t  p. 
147, tha t  where the acttion of the judge in directing a verdict or 
granting a nonsuit or dismissal of the action can be sustained only 
under the doctrine, firmly established in this State, that where there 
is no evidence, or a mere scintilla of evidence, or the evidence is not 
sufficient, in a just and reasonable view of it, to warrant an infer- 
ence of any fact  in issue, the court should not leave the issue to be 
passed upon by the jury, but shou!d direct rz verdict against the 
party upon whom the burden of proof rests. And Gaston, J., thus 
stated the  rule in Cobb v. E'ogalman, 23 N.C. 440: '(Although the 
boundary between a defect of evidence and evidence confessedly 
slight be not easily d r a m  in practice, yet it cznnot be doubted that  
what raises a possibility or conjecture (as tcl the  existence) of a 
fact never can amount to evidence of it." Crrxshtr~a v, R. R., 144 
N.C. 320; Wittskowsky v. Wusson, supra; S. v. Powell. 94 W.C. 968; 
S. v. Satterfield, 121 N.C. 555;  Jewel1 v. Pccrr, 13 C.R. (76 E.C.L.) 
916; Ryder v. Wombwell, L.R., 4 Exch. 32. This rule is not intended, 
as  said by Douglas, J., in S p n d l  v. Ins. Co., supra, to interfere with 
the rightful province of the jury to pass upon the weight of the 
evidence, but i t  assumes that  the determinat~on of its "character 
and legal effect" belongs to the court, and requires that this pre- 
liminary question be first decided before the ~?vidence is submitted 
to  the jury. The sufficiency of proof in law i , ~  for the court - the 
moral weight of legally sufficient proof is for i.he jury. The rule as  
to the legal sufficiency of evidence is not only well established, but 
of practically universal application, and undt~r i t  we cannot per- 
ceive how any evidence was produced by the State in this case to 
convict the defendant. There was cirrumstantial evidence, it is true, 
tha t  somebody was illegally operating a still a t  a place between 
one-half and three-quarters of a mile from defendant's home, hut 
not on his premises. Old and u n u ~ e d  stills arid a still-.worm were 
found in the neighborhood, and a jug with a cupful of liquor in i t  
was discovered some distance from his house, but none of the wit- 
nesses did, or could, state that  any one of the said articles n7as on 
defendant's land. There was a path leading f r o n  the still to a road, 
which was intersected by the railroad, and the road passed near the 
defendant's home, but both path and road were used by the public 
generally. The few other circumstances do not add anvthing to the 
probative force of the testimony. KO connectim or relation what- 
ever was shown between the operation of the still and the circum- 
stances, or any of them, to which we have ref13rred. We are left to 
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guess or speculate as to whether the defendant was, in fact, 
running the still, or assisting in the operation of it. There (792) 
is absolutely no legal evidence to prove that  fact, which, of 
course, must be established by the State before he can he convicted. 
We considered a case somewhat like this one a t  this term, and 
affirmed the conviction, but there other proof was introduced, which 
tended to identify the defendant, as the guilty person, or one of those 
who operated the still, As me said in F'oy 2 1 .  Lurnber Cn., 152 N.C., 
a t  p. 598: "The evidence is too vague and uncertain, and lacks the 
probative force which entitles i t  to he considered by the jury." 

The testimony in S. v. Brackvilbe, 106 S . C .  701, was much ~tronger  
than that to be found in this case, and pointed to the defendant as 
the guilty person, with far more certainty than does the te~t imony 
here, and yet the Court held that i t  fell short of legal proof of the 
alleged crime, and should not have been submitted to the jury. 

The case of S. v. Turner, 171 N.C. 803, in some of its features 
was similar to the one in hand, though there was nciditional positive 
and direct testimony of guilt, and the Court held that but for the 
latter kind of evidence the other mould not be legally sufficient as 
the basis of a verdict. 

The isolated facts as to the finding of the still and ?till-worm 
and jug with the cupful of liquor in it, and the tomato loem, a11 off 
the defendant'* premises, were really collateral to the issue, being 
distinct and independent offenses, not connrcted with the principal 
charge (even if there was any evidencc that defendant m s  respon- 
sible for the articles being where they were), and are not regarded 
by the law as evidence of defendant's guilt. S .  v. J ~ f f r i ( s ,  117 N.C. 
727. Quite a different question was invoIved in S,  v. JIcUillnn, 180 
N.C. 741, and i t  is therefore not a t  all pertinent to this case We 
have referred to the last two cases because they were cited by coun- 
sel, and to exclude the inference that they were overlooked. 

The result is tha t  the learned judge who presided a t  the trial 
should have granted the motion to nonsuit under the statute, and 
there was error in refusing to do so. 

Reversed. 

Cited: S. v. Clark, 183 N.C. 731; S. v. Sigmon. 190 N.C. 689; 
Jordan v. R. R., 192 N.C. 376; Hogyard v. l?ro:cn, 192 N.C. 497; 
S. v. Szcinson, 196 N.C. 103; S. v. Lnuwnce, 196 K.C. 674; Rurnett 
v. TVilliams, 196 N.C. 621; 8. V. M7e.stun. 197 N.C. 29; .S. v. John- 
son, 199 K.C. 431; 8. v. Shipman, 202 S . C .  536; S. v. Cartcr, 204 
hT.C. 305; S. v. Woodell, 211 N.C. 636; Swith el. Sink, 211 N.C. 727; 
Hildebrand v. Furniture Co., 212 N.C. 111; Kirby v. Reynolds. 212 
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N.C. 280; S .  v. R a y ,  212 N.C. 731 ; S. v. Shu, 218 N.C. 389; Mercer 
v. Powell, 218 N.C. 649; S. v. Penry, 220 N.C. 249; S. v. Orendint., 
223 N.C. 661 ; S .  v. Wat t s ,  224 N.C. 773: S. v. Harvey, 228 N.C. 65; 
S.  v. Cof fey ,  228 N.C. 128; S. v. Robinson, 229 N.C. 649; Lunsford 
v. Marshall, 230 N.C. 612; Strigas v. [ , I S .  Co., 236 N.C. 738; S. v. 
Smith, 236 N.C. 750; S.  v. Grainger, 238 S.C.  741; S. v. Sirnmom, 
240 N.C. 785; S. v. Rhodea, 252 N.C. 440 : S v. Rogers, 252 N.C. 
504; Powell v. Cross, 263 N.C. 768. 

STATE V. DAVID FSLKKER. 

(Filed 19 October, 1921.) 

1. Criminal Law-Abandonment of Wife-Husbanll a n d  Wife-Statutes- 
Strict Construction. 

C.S. 4447, making it  a misdenleanor for a husband to nillfullp abandon 
'his wife without providing for her support and that of the children of 
the marriage, should be strictly construeil. and i -s  terms may not be ex- 
tended to include, by implication, cases not clearly within its meaning. 

8. Same--Burden of Proof-Defenses. 
The willful abandonment of the wife is an essential element of the 

offense made criminal by C.S. 1447, and the prosecutrix is required to 
show beyond a reasonable doubt, upon the issue (of defendant's guilt, that 
he had willfully abandoned her without providing: adequate support, from 
which the jury may infer, if so satisfied, that it  had been done inten- 
tionally, without just cause or legal excuse. 

8. Same--Statutes i n  Pari Materin. 
C.S. 4448, by specifying certain circulnqtances under which the failure 

of the husband to proride an adequate support for his wife and children, 
shall be presumptive evidence that such abandcnment and neglect was 
willful, construed with the preceding section 4447, making his willful 
abandonment a misdemeanor, evidences that thl. legislative intent was 
well consiclered, and that not the mere abandmment, but the willful 
abandonment was the criminal act contemplated. 

In order for the jury to a c ~ u i t  a defendant tried for the willful aban- 
donment of his wife it is not required that he introduce evidcnce in his 
defense, nor is his failure to have done so to be taken against him, anil 
the burden of the issue remains on the Slate throughout the trial. C.S. 
4447. 

5. Same-Wife's Unchastity. 
Upon the trial of the husband for abandonment, C.S. 4447, the wife'?; 

unchastity is a defense, which he mas put in issue by cross-examination 
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or otherwise, xvith the burden remaining on the  State to sho~v  his guilt 
beyond a reasonable doubt. 

6. Sam-Burden to Produce-Evidence. 
Upon the trial  of the husband for the willful abandonment of his wife, 

C.S. 4417, the burden of producing evidence of the wife's nnchnstity is not 
upon the hnsbnnd. or within the rulc applicable when the fncts and cir- 
cumstances are  peculiarly within the knowledge of the party relying 
upon them. 

7. Criminal Law-Abandonment-Defense - Evidence - Facts Admitted 
or Established-Statutes. 

Where the nonsupport and abandcnment of the husband are  both estnb 
lished or admitted, C.S. 4448, i t  may be necessary for the defendant to 
come forward with his evidence and proof to nr-oid the risk of a11 aclverbe 
verdict. 

8. Criminal Law-Husband and IVife-Abandonment-Civil Remedies - 
Statutes. 

Requiring the Sta te  to show the husband's willfu! abandonn:cnf of his 
wife, etc., beyond n reasonable doubt, C.S. 4447, does not deprivc the wife 
of her civil remedies under the provisions of section 1667. 

9. Appeal and Error-Instructions--Conflicting Instructions - Reversible 
Error. 

Where the judge's charge to the jury is conflicting as to the law ina- 
terial to the answer of the issue, i t  is reversible error. 

10. Same--Husband and Wife-Abandonment-Stntutes-C1~imi1lR1 Law. 
Where there is evidence that  the husband indicted for the willful 

abandonnient of his wife, etc.. under C.S. 44-47, was occ~~ io l l ed  by her 
unchastity, it raises the question of his criminal intent therein, 2nd i t  is 
reverbible error for the court to charge the jury that the burc',cn was on 
the defendant to satisfy them by the greater weight of the evidence of the 
fact of her unchastity, though he has charged them that the burden was 
on the State to show guilt beyond a reasonable doubt. 

CLARK, C.J., dissenting. 

APPEAL by defendant from Cranrner, J., at  March Terin, 
1921, of VANCE. (794) 

Criminal prosecution. tried upon an indictment under 
C.S. 4447, charging the defendant with willfully abandoning his wife 
without providing for her adequate support as required by law. 

The prosecutrix and defendant were married 2 .Tune. 1918. The 
defendant enlisted in the Navy three days later, and while dationed 
in Norfolk, Va., his wife spent some time with him there. He  was 
discharged in January, 1919, and returned to his home in Hender- 
son, where hc lived with his wife until July,  1920 Defendant testi- 
fied that  he left the prosecutrix on account of her infidelity, and be- 
cause she had infected him with a venereal disease. There sre  no 
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living children of the n~arriage. Upon the cjuestion of the wife's 
adultery, the evidence was conflicting. 

The defendant's principal exception is directed to the following 
portion of his Honor's charge, dealing with the burden of prooi': 

"If you shall find the defendant abandoned his wife without pro- 
viding adequate support for her, and that such abandonment arid 
failure were provoked and caused by the infidelity of the wife of the 
defendant, or for any just cause he had abandoned his wife, then in 
either case vou would acauit the defendant,. 

"The buiden being updn the defendant to v t i s f y  you of the adul- 
tery of the wife, not beyond a reasonable doubt, nor by the greater 
weight of the evidence, but simply to your satisfaction. You will 
consider and pass upon all the evidence in the caqe in making up 
your verdict, and determine what weight you will give to it." 

The court subsequently charged the jury s s  stated in 
(795) the record: "That the burden was on the State to satisfy 

them from all the  evidence beyond a reasonable doubt that  
the defendant willfully abandoned his wife without providing ade- 
quate support for her, and tha t  if they were so satisfied they would 
find defendant guilty, but if they lvere not pc satisfied they woulcl 
find the defendant not guilty." 

There was a verdict of guilty, and from a judgment of eighteen 
months on the roads pronounced thereon the defendant appealed. 

At torney-Genera l  M a n n i n g  and  Assis tunt  r1:torney-General S a s h  
for t h e  S ta te .  

J .  H .  Bridgers  for  de fendnnt .  

STACY, J .  C.S. 4447, under which the deferdant is indicted, pro- 
vides as follo~vs: "If any husband shall wi l l f~ l ly  abandon his wife 
without providing adequate support for such wife, and the children 
which he may have begotten upon her, he shall be guilty of a mis- 
demeanor." 

I t  will be observed t,hat a ~ r d Z , f z l l  abandonment is the conduct 
which is condenlned by this enactment of the Legislature. Being a 
penal statute, we must apply the rule of strict construction, and 
we are not at  liberty to extend its terms. by implication, to include 
cases not clearly within its meaning. S. 21.  Colonial Club, 154 N.C. 
177; S. v. R. R., 122 N.C. 1052. Willfulness is an essential element 
of the crime, and this must be found by the jury. The issue, upon 
an indictment for a violation of the present law. is the a l l epd  g i l t  
of the defendant. He  enters on the trial with the common-law pre- 
sumption of innocence in his favor. ?TThen the State has shown an 
abandonment and the defendant's failure to provide adequate sup- 
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port, the jury may infer from these facts, together with the attend- 
an t  circumstances, and they would be warranted in finding, if they 
are so satisfied beyond a reasonable doubt, that i t  had been done in- 
tentionally, without just cause or legal excuse, i. e., willfzdly. S. v. 
Taylor, 175 N.C. 833. 

The position just stated has been approved by us in a number of 
carefully considered decision$. "The abandonment must be willful, 
tha t  is, without just cause or excuse - unjustifiable and wrongful." 
S. v. Smith, 164 N.C. 475. Again, in S. v. Morgan, 136 K.C. 628, Mr. 
Justice Walker, speaking for a unanimous Court, says: "If the act 
may be innocent or not according to the intent with which it is done, 
or if its criminality depends upon the intent, i t  is incumbent on the 
State to show the intent or to show the facts and circu~nstances from 
which the intent may be inferred by the jury, and it is necesmry 
tha t  the jury should find the intent as a fact before the defendant 
charged with the commission of the act can be adjudged 
guilty of n crime," citing S. v. McDonald, 133 N.C. 680. (796) 
Unless the willfulness of the defendant's conduct is estsb- 
lished, the offense is not made out;  and this is a question of fact for 
the jury, under all the evidence, and not for the court. S.  1 , .  King, 86 
N.C. 603; S. v. Wolf, 122 N.C. 1079; S. v. illartin, 141 X.C. 832. 

I n  this connection i t  may be well to observe tha t  the next section, 
C.S. 4448, dealing with what shall be deemed presumptive evidence 
of a willful abandonment, requires the showing of something more 
than a mere separation and failure to provide adequate support. 
These circumstances having been established, "then the fact that 
such husband neglects applying himself to some honest calling for 
the support of himself and family, and is found sauntering about, 
endeavoring to maintain himself by gambling or d h e r  undue means, 
or is a common frequenter of drinking houses, or is a known com- 
mon drunkard, shall be presunlptive evidence that such abandon- 
ment and neglect is willful." Thus it would appear that the Legisla- 
ture selected the words of the statute, under which the defendant is 
indicted, with studied care and deliberation, and with a full appre- 
ciation of their meaning. 

The defendant is not required to offer any evidence, and his fail- 
ure to do so is not to be taken against him. S. v. Smith, supra.  Hence, 
upon the question of his wife's alleged infidelity, or ~mfaithfulness, 
the burden of proving the iwue, as distinguished from the duty of 
going forward with the evidence, is not shifted to the defendant. 
H e  may put  the question of her chastity in issue, by cross-examina- 
tion or otherwise, but this does not reverse the position of himself 
and tha t  of his wife and make him the prosecutor and his wife the 
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defendant. She is not on trial. The burden is still with the State, 
under all the evidence, to satisfy the jury, beyond a reasonable doubt, 
of the defendant's guilt. S. v. T.Vootlly~ 47 N.C. 276; X. v T.T7ilbowne, 
87 N.C. 529; S. v. Hoplcins, 130 N.C. 647; S. v. Connor, 142 X.C. 
700; S. v .  Leeper, 146 N.C. 655, and S. 1) .  R. R., 149 N.C. 470. 

It is sometimes said that the burden of producing evidence rests 
upon the party best able to  sustain it, because ~f facts and circum- 
stances peculiarly within his knowledge. Thus it was held in Fnrrell 
v. State, 32 Ala. 557, that  the existence of a license being n fact 
peculiarly within the knowledge of the party ac:used, it was incum- 
bent upon him to show the license, even though the nonexistence 
thereof was the gravamen of the offense charged. To  like effect, and 
for the same reason, are our own decisions. S. zl. Morrz'snr~, 14 N.C. 
299; S. u. Smith, 117 K.C. 809; S. v. Ern~r! i ,  98 N.C. 670; S. v. 
Glenn, 118 K.C. 1194; S. 7). Holmss. 120 N.C. ,5713. But in the instant 
case the alleged adultery of the defendant's mi'e is not a fact pc- 

culiarly within the defendant's own knosvledge. Indeed, i f  
(797) this rule is to be invoked here - and n e  do not think i t  is 

- i t  might well be said tha t  such is undoubtedly within 
the knowledge of the prosecutrix. At any rnte, we hold that  the 
raising of this question does not shift the burder of the issue to the 
defendant. Govan v. Cvshing, 111 N.C. 458 On i;he other hand, in a 
case like the one a t  bar, where the husband is indicted for a willful 
abandonment and nonsupport. there is no presumption of law or of 
fact against the wife's virtue. She not being on trial, the matter is 
left a t  large, and i t  is an open question, just like any other question 
of fact, to be deternlined by the jury. Ccrtainlp there is no pre- 
sumption tha t  she has committed adultery, or tha t  she hzs been un- 
faithful to her marriage vow. 

The position here taken, with respect to the lmrden of the issue, 
has been approved in a long line of decisions, and is nowhere better 
stated than by Ruffin, J., in S. v. TPi l~howw,  87 N.C. 520, as fol- 
lows: "The general rule most undoubtedly is that the truth of every 
averment, whether i t  be affirmative or negative which is Pecessary 
to  constitute the offense charged, mugt be e~tablished by the ;,rose- 
cutor. The rule itself is but another form of stating the propositiorl 
tha t  every man charged with a criminal violation of the lam is pre- 
sumed to be innocent until shown to be guilty. and it is founded, i t  
is said, upon principles of natural justice; and so forcibly has i t  
commended itself, by its wisdom and humanity to the considera- 
tion of this Court tha t  it, has never felt willing whatever circunl- 
stances of difficulty might attend any given case, to disregard it." 

Of course, where a n  abandonment and nor.~upport are both estab- 
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lished or admitted, it may be necessary for the defendant to come 
forward with his evidence and proof, or else run the risk of an ad- 
verse verdict. But  where there is no opposite pr~sumption sufficient 
to overcome the presumption of innocence, the most that can be re- 
quired of him, under our system of jurisprudence, is explanation, not 
exculpation. The defendant is not required to show his innocence. 
The State must establish his guilt beyond a reasonable doubt, and 
the burden of this ultimate issue never shifts. The laboring oar upon 
the question of guilt is constantly with the prosecution. S. v. T17ilA-CT- 
son, 164 K.C. 432. 

In  Shepard v. Tel. Co., 143 X.C. 244, the present Chief .Justice, 
speaking for a unanimous Court, states the rule as follon-s: "In crinl- 
inal cases, where a homicide with a deadly weapon is proved or ad- 
mitted, there is a presumption of law that thc killing is inurdrr, and 
the burden is on the prisoner to prove all iuattcrs in niitigation or 
excuse to the satisfaction of the jury, S. I ) .  Mattliezrs, 142 E.C. 621; 
and when a totally independent defense is set up, as insanity, which 
is really another issue, 5. v. H a y ~ o o d ,  94 K.C. 847, the burden of 
that issue is on the prisoner. But the burden of the issue as to the 
guilt of the prisoner, except where the law raises a pre- 
sumption of law as distinguished from a presumpticn o! (798) 
fact, remains on the State throughout, and when e:,idence 
is offered to rebut the presumption of fact raiced by the c?vidence, 
the burden is still on the State to satisfy the jury of the guilt of the 
prisoner upon the whole evidence. Notably, when the prisoner offers 
proof of an alibi, for example, which goes to the proof of the act. 8. 
v. Josey, 64 N.C. 56." This caqe has b e ~ n  approved in a number of 
later decisions. See Cox V. R. R. ,  149 S.C. 117; W i n s l o ~ i ~  z,. Hard- 
ware Co., 147 N.C. 275, and Shepard's N. C. Citations. 

"The rule as to the burden of proof is important and indispenp- 
able in the adnlinistration of justicc, and constitutes a substantial 
right of the party upon whose adversary Ihe burden rests. I t  should, 
therefore, be jealously guarded and rigidly enforced by the courts.J1 
22 C.J. 69; Hughes V. R. R. Co., 85 I\T..J.L. 212; Wigmore on Evi- 
dence, sec. 2483 e t  seq. 

The case of S. v. Sch~ceitzer, 57 Conn. 532, ~ h i l e  apparently an 
opposite persuasive authority in support of his Honor's charge, must 
be read in connection with the Connecticut statute nhich in terlrls 
is different from ours. Section 6416, General Statutes of Connecti- 
cut, provides: "Every person who shall unlawfully neglect or refuse 
to support his wife or children ~11~11, upon conviction, be deenled 
guilty of a felony, and shall be imprisoned not more than one year, 
unless he shall show to the court before which the trial is had that,  
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owing to physical incapacity or other good cause, he is unable to  
furnish such support," etc. 

It will be noted that the word "unlawfully" is used in the Con- 
necticut statute, while in ours the word "willfully" is employed. An 
unlawful act is not necessarily willful. S. v Morgan, 136 S.C. 628. 

"The word 'willful,' used in a statute crcating a criminal offense, 
means something more than an intention to dc a thing. I t  implies 
the doing the act purposely and dcliberately, ndicating a purpose 
to do it, without authority - careless whether he has the right or 
not -in violation of law, and it is this which makes the criminal 
intent, without which one cannot be brought within the meaning of 
a criminal statute." S, v. Whztener, 93 N.C. 590. The term ~irllaw- 

fully implies that  an act is done, or not done, as the law allows, or 
requires; while the term ~r:illfully implies that the act is done ltnow- 
ingly and of stubborn purpose. S. v. Uassey ,  97 N.C. 465. Schweitzer's 
case is thus distinguishable from the one a t  bar, for, under the Con- 
necticut statute, the State is not required to show a willful neglect 
in order to make out its case; while with us such is a prerequisite 
according to the express terms of the statute. 

The case of S. v. Hopkins, 130 N.C. 647, 1nuc.t be overruled if his 
Honor's charge in the instant case is to be upheld; and this would 
carry with i t  a reversal of S. v. Smith, 164 N.C. 475, and 8. v. Tay- 

lor, 175 N.C. 833. Rut i t  is said that,  in these caws, the 
(799) Court, by "judicial legislation," has engrafted something 

into the statute without authority and contrary to the ex- 
pressed intention of the Legislature. I t  is even cuggested that ndult- 
ery on the part  of a wife is no excuse for the husband's abandon- 
ment and failure to provide for her support. Though we have de- 
clared otherwise, i t  is said in criticism that these decisions belong 
to another day and to another age, and that  we should now advance 
from such a "barbarism." After mature refi~ction and earnest con- 
sideration, we are unwilling to overrule these clses. We think they 
correctly state the law on the subject of the burden of proof as i t  
obtains in this jurisdiction. The decision in S. 1). Hopkirs,  supra, was 
rendered nearly twenty years ago, and the nLrnerous Legislatures 
which have assembled since that  time, have not seen fit to amend 
or to make any change in the present statute. T h a t  a husband may 
not be convicted for abandoning an adulterous or unfaithful wife 
is a position so well fortified by every reasonable consideration, 
and by the force of its own righteousness, as to nicet with the ap- 
proval of the common judgment of men. To argue otherwise is but 
to complain a t  the standard of human ronduct, established in ac- 
cordance with the eternal fitness of things and in keeping with the 
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everlasting verities. So far as our investigation discloses, no court 
has ever held to the contrary; and we are confident that our present 
construction is entirely perinis~ible, and we think entirely correct, 
under the use of the words in the statute of Liwillfully abandon." 

It may not be amiss to reinark that the drfendant is not to be re- 
leased or discharged; he is to be tried again. Furthermore, his wife 
is not without the civil remedies which are vouchsafcd to her hy the 
law. See C.S. 1667, and cases cited thereunder. 

Upon a careful perusal of the record, we think the charge as a p -  
plied to the defendant was misleading in its effect; and while the 
court's general charge, in other sections, placed the burdcn of proof 
upon the State in proper forin, yet this specific instruction with re- 
spect to the wife's alleged adultery was calculated to mislead, and 
in all probability did mislead the jury. S. v. Ilorgnn, 136 Y.C. 628. 
It is well aettlcd that where there are conflicting instructions with 
respect to a material mat,ter, a new trial m u ~ t  be granted, as the 
jury are not supposed to know which one of the two states the law 
correctly, and we cannot say they did not follow the erroneous in- 
struction. Edzmrds v. R .  R., 132 K.C. 99; Jl'ilLinm v. Huid ,  118 
N.C. 481; Tdlett v. R. R., 115 S.C. 662. 

The evidence offered by the  defendant was in reply to the neces- 
sary allegation tha t  his conduct had been willful. but the law does 
not cast upon him the burden of diqproving the criininal intent. 
This is a fact ~ h i c l i  the State must establish, not only to the satis- 
faction of the jury, but beyond a reasonable clouht, before 
a verdict of guilty can be rendered :?gainst him. The in- (800) 
struction of his Honor was equivalent to saying that,  upon 
the question of intent, the burden was on the defendant to catisfy 
the jury tha t  he had not acted willfully. I t  is true the instruction 
related to a specific fact, to wit, the allcged adultpry of the wife; 
but this circumstance, and all the testimony bearing upon it, was 
competent only on the question of intent. In  no other view was the 
evidence inaterial and relevant. 

For the error in the charge, as indicated in placing too heavy a 
burden on the defendant, we are of opinion that the cauw nlust be 
submitted to another jury, and it is so ordered. 

Kew trial. 

C L ~ R K ,  C.J. dissenting: The defendant i~ indicted u n d v  C.S. 
447, which provides: "If any liushand shall willfully abandon his 
wife, ~ ~ i t h o u t  providing adequate support for quch wife and the 
children which he may have gotten upon her, he shall be guilty of 
a niisdemcanor." There is no proviso or exception in the statute. 
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The defendant testified that  he had left hie wife, and defiantly 
added tha t  he had not contributed to her suppc~rt, and does not in- 
tend to do so, nor to live with her. His contentim is tha t  though he 
has abandoned his wife and is not giving her :my support - which 
are the acts which the statute makes a misdemeanor -he cannot 
be convicted unless his wife shall show beyond a reasonable doubt 
tha t  he has no excuse for doing so, and tha t  the burden is on her 
to show beyond a reasonable doubt tha t  she has not committed 
adultery or done any other act which would justify him in procur- 
ing a divorce from her! 

Such a proposition is not authorized by the statnte, and cannot 
be sustained in reason or by precedent, save in an obiter expression 
in 8. v. Hoplcins, 130 N.C., a t  p. 649, and some cases b a ~ e d  thereon. 

If the wife has done anything which will *ustify releaping the 
defendant from the marriage, the burden is on him to bring such 
action, and by preponderance of proof to satisfy the jury of the 
truth of his allegations, and even that  will not releabe him from the 
obligation under this statute to support his innocent children, for in 
8. v .  Kerby, 110 N.C. 558, i t  is held that ('the failure by tlle father 
to provide for the support of the children is as much of a violation 
of this statute as  the failure to provide support for the wife." And 
while a divorce would release him from liability for her slipport, it 
would not relieve him of the moral and legal obligation to support 
llis children. 

The contention of the  defendant tha t  when notwithstanding he 
is proven, or admits (as in this case) that  he has abandoned his wife 
and does not support her, tha t  she is presumed beyond a rea~onable 

doubt to be guilty of adultery or some other cause tha t  
(801) will justify him in such conduct, and tha t  the burden is 

upon her to show to the contrary beyond a reasonable 
doubt, if i t  were well founded would simply relieve him of the ex- 
pense and burden of proof in proving her misconduct in an action 
to sever the marriage t ie;  and tha t  if she fails to prove beyond a 
reasonable doubt tha t  he is not entitled to a divcrce he is discharged 
from such liability as fully as i f  there had been a divorce granted. 
This turns this proceeding practically into an action for divorce, 
but throws the burden of proof upon the wile. 

The whole case, therefore, turns upon an iradvertent construc- 
tion placed upon the word "wilful" in S. v. Hoplcins 130 N.C 649, 
which says tha t  ud fd  means "without a cause to justify him in do- 
ing so." This certainly cannot be sustained by anything in the stat- 
ute, and is contrary to every definition of the word in all the dic- 
tionaries and is unjust, for it puts upon the woman the burden of 
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disproving everything tha t  the plaintiff is required to prove in 
bringing an action for divorce. A refer~nce to that Case mill show 
tha t  i t  was as the judge said: " 4  relnarkable case," but not in the 
sense that  the writer of that opinion intended (which was hy a cli- 
vided Court) ,  and was more a criticism of the trial judge than a 
decision of the case upon the merits as a matter of law. The state- 
ment therein that the trial judge had made the case "a trial of the 
wife for adultery" was the w r y  thing which tba t  opinion requires, 
for if followed it will make every trial for abandonment primarily a 
trial for divorce, the entire burden being thrown, contrary to law, 
upon the wife to disprove the charge of any and all conceivable miscon- 
duct. 

The word "udfzd" is defined in "Webster's International Diction- 
ary" as "voluntary, intentional, purposely." I n  almost the same 
words is the definition given by the "Century," "Worcester," "Stan- 
dard," "Funk & Wagnall," and all the other dictionaries. It is the 
simple adjective of the plain Anglo Saxon word "will," which all nien 
understand, and which is not dependrnt upon whether an act is ex- 
cusable or not. I t  is "wilful" if done purposely and intentionnlly. 0 1 1  

reference to 4 Words R. Phrases, in the multitude of caces defining 
the word "willful" set out in pages 1293-1310, there is no such defi- 
nition given to the  word "wilful" as meaning "without cause to jus- 
tify him in so doing," as was heid in S. 21. Iinpkins, szipm, as to any 
case of abandonment, and only three or four cases u v  it as to other 
matters, and then only by reason of additional mordq which do not 
appear in our abandonment statute. 

With tha t  exception all the cases collected in Words & Phrases, 
supra, from all the states define the word "wilful" just as it is de- 
fined in all dictionaries-as an act done "intentionally," "by de- 
sign," "with set purpose," etc. They all hold that wilful means "in- 
tentionally and not acciclentallv." And in some cases that 
it means "with deliberation or design, or l~nowinglv," and (802) 
"not negligently"; that it means "purposely." 

The obiter expression in S. 21. Hopkzm, svpra, imported into the 
word "wilful" as "being without raure," a meaning that i t  has 
never borne in the courts or in the dictionaries. or in common pwl- 
ance. This is in effect judicial legislation amending the statute to 
mean what the Legislature did not intend for i t  to rncan. I t  creates 
a presumption unknown in the decisions of any court in any other 
state or country elsewhere, tha t  when a man is charged with wilful 
failure to discharge his duty to support his wife and children, which 
he owes under the laws of God and man, beyond a reasonable doubt 
his wife has been guilty of adultery or some other grievous offense 
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tha t  would justify him in leaving her - which is equivalent to  
turning the trial into an action of divorce for aclultcry, or any other 
ground, with the burden upon the wife and not upon the man. And 
tha t  even in this case, though the defendant l-as adinitted he has 
done the act which the statute makes a misclemeanor. the judge 
must tell the jury tha t  they cannot find the defendant guilty unless 
tlie wife has proven beyond a reasonable doubt that  <lie ha9 not 
committed adultery or any other act that  would justify him in leav- 
ing her and the children without support. 

There are cases in which the statute uses oth:r words in addition 
to the word "w~lful," or sets up provzsos whicl- withdraw the case 
from the operation of the statute or makeq an exception or a de- 
fense. In those cases i t  has been held that  the burden of the defense 
is upon the defendant, but i t  need only be proven to thc qatisfaction 
of the jury, and not beyond a reasonable doubt, and that unless on 
the whole case the jury is satisfied heyond a reCisonahle doubt they 
should acquit. 

Those precedents cannot in reason apply to this statute, which 
prescribes only two things to make the defendant guilty, and tha t  is 
the wilful abandonment of his wife, without prclviding for her ade- 
quate support, and in this case both these facts were definitelv ad- 
mitted by the defendant. There is no proviso nclr exception nor de- 
fense in this statute. 

As long as the marriage relation exists the burden is upon the 
defendant to support his wife. H e  cannot, w i t h ~ u t  procuring x di- 
vorce, decide in his own behalf, without judge or jury, that he is en- 
titled to  a divorce and walk off without making any provision for 
the support of his wife and children, and then when charged wit11 
the abandonment, which he admits, coolly throw upon his wife the 
burden of proving beyond a reasonable doubt that if he had sued 
for  a divorce he would have been entitled to it. This is cruel in- 
justice to wife and children, tlie most defen~ele~ss perqons who ask 
justice a t  the hands of a court. It cannot be supported in reaaon. It 
has no foundation in the statute and derives no al~thority from 
the definition of the word "wilful" in any dictionzry or in the courts 
of any other state than this. 

I n  reference to the offense of abandonment and nonsup- 
(803) port, the law is thus summed up in 21 Cyc. 1614: "The 

burden is on the State to prove every elenent of the offense; 
while the defendant bears the burden of proving his affirmative de- 
fenses. Any evidence which tends to prove or to (disprove these mat- 
ters is therefore admissible. The State must prove its case beyond 
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a reasonable doubt; but nn afirnlative defense may be estahlis!ied 
by a preponderance of the ev~denre." 

S. v. Schxeztzer, 57 Conn. 543, S. c.. 6 L.R.A. 128, is a case ex- 
actly in point. The Court said: "The deferldont is charged with hav- 
ing unlawfully neglected and refused to support his wife. There was 
evidence tending to prove marriage, and the refuwl to support was 
not denied. The burden of proof to show the unlawfulness of the neg- 
lect was upon the State as fully as to show th r  neglect itself. Ordi- 
narily the conduct of inarried women is wch  tha t  n . lm any hus- 
band ncglects or refuses to support his wife the law i t~e l f  presumes 
such neglect to be unlawful. Having shown the marriage and thc 
neglect to support, thc attorney for the State could safely rest upon 
the presurnpt~on. The unlawfulnew was derincd to bc true p r m u  
facie. And when the defendant interposed a defense based upon 
such misconduct of his wife as made it lawful for him to refuse to 
support her, it was incumbent upon him to prove such tnisconduct 
as  he set up, tha t  is, her adultery, and to prove it, as before stated, 
by preponderance of evidence." 

In  the same case the Court lays down the universal doctrine as  
foIlows: "All authorities agree that  the burden is upon the State to 
make out its accusation in a criminal case beyond 311 reasonable 
doubt. I t  seems to be agreed with substantially the same unanimity 
tha t  when a defendant desires to set up a distinct defense, such us 
is above mentioned, he must bring it to the attention of t3e court. 
I n  other n-ords, he must prove it. A fact controverted before any 
tribunal can hardly be said to be proved a t  all unless there is more 
evidence in its support than there is against it - tha t  is, the defense 
must be proven by preponderancc of the evidenre." The charge in 
this case did not err in favor of the prosecution. Thp defcndant can- 
not complain. 

The court charged as follows: "There milst both be an absndon- 
ment of the wife without providing adequate support. and slich 
abandonment and failure to so provide must both be wilful -and 
by wilful is meant without just cauw or excuse - wrongful, and un- 
justifiable. In  this case, among other evidenre the defendsnt has 
offered evidence tending to show that  the wife was unfaithful, and 
that  she conln~unicated an infectious disease to him, and thtv-e was 
evidence in contradiction. You are the qole judges of this, and of all 
the evidence in this case, and its credibility and what weight vou 
will give it." The jury found that  the defense of the mieconduct of 
the  wife mas untrue. 

It is true that in the Conn~ct icut  statute the word "un- 
lawfully" is used, hut that distinction is against the defend- (804) 
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ant  in this case, for in 8.  v. Massey, 97 N.C. 465, it is said: 
"The term unlawfully implies that an act is done, or not donc, as the 
law allows or requires, while the tcrm u i l f d l y  is "done knowingly 
and of stubborn purpose." In  this case the act of abandonment and 
leaving the wife without provision was admitted by thc defendant 
to have been done knowingly and of his stubhom pnrpose. 

The defendant contends, however, that  such burden to excusp 
himself does not devolve upon the dcfendsnt, but tha t  upon all the 
evidence, if the jury are  in doubt about it the defendant should bc 
found not guilty, and relies upon the instance of an alibi, citing S. 
v. Josey, 64 N.C. 56, but the court put that de'ense of an alibi en- 
tirely upon the ground tha t  i t  is incumbent upon the State to prove 
the identity of the defendant, and if upon the whole case and con- 
sidering the evidence for the  defendant there is a reasonable doubt 
whethey the defendant was the person who comnitted the crime or 
not, he should be found not guilty. 

Here there is no doubt as to the identity of the defendant or of 
his having left his wife without adcquate suppo.t, and there is noth- 
ing in the statute in the nature of an exception which the State must 
disprove. When the defendant relies upon the a leged misconduct of 
his wife, the burden is upon him to prove the truth of the defense 
by reason of which he would take himself from under the statute. 
As the judge told the jury, i t  was not incumbent upon the defendant 
to prove such defense beyond x reasonable doubt, but increlv to the 
satisfaction of the jury. 

Where insanity is pleaded, the burden of proof is upon the de- 
fendant to establish such defense to the ~atisfnc'tion of the jury. S. 
v. Tewy, 173 X.C. 766; S.  v. Iiancoclc, 151 K.C. 699: S.  v Brandor:, 
53 X.C. 468 ; 5'. v. Starling, 51 7S.C. 366. 

The defendant also relies upon the proposition that on an indict- 
ment for "the slander of an innocent woman" thc burden is unon the 
State to prove the innocence of the woman, but the gist of -the in- 
dictment in tha t  case rests upon the prosecutris being a virtuous 
woman, and this must of course bc proven as an essential ingredient 
of the offense. 

If an indictment were allowable simply for the !%lander of a 
woman," then the truth of the charge might be pleaded in defense, 
and even then the burden would be upon the d ~ f m d a n t  to prove this 
to the satisfaction of the  jury, hut the statute authorizing an indict- 
ment only for the slander of "an innocent woman" makes her inno- 
cence an essential element of the crime. and the State undertakes 
that  burden in instituting the proceeding. 

The lawful power has not thought proper to make i t  indictablc 
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to abandon an "innocent" wife without adequate support. It would 
be a great hardship, unauthorized by statute, to require the 
State to prove tha t  the vife  was virtuous and free of fault, (805) 
in every case where the husband has left her without ade- 
quate support. On the contrary, the offense guarded against by tlie 
statute 1s the abandonment by the husband, "wilfully," tha t  is. '*pur- 
posely," of his wife without adequate ,support for her and the child- 
ren. Though the court has permitted him to exempt himself from 
the statute by showing tha t  the wife hss  colnnlitted adultery, there 
is no such exception in the statute, and the court should permit him 
to avail himself of such defense only upon his alleging and provicg 
i t  to the satisfaction of the jury. He  cannot merely set up such de- 
fense and throw upon the Statc the burden of proving hi. wife is a 
virtuous woman. 

The reasonable presumption is that  if she is not virtuous he would 
avail himself of that  fact by an action for divorce. It is for him to 
show any excuse for the intenticnal almndonment of his wife with- 
out adequate support. 

To sustain the defendant's contention the court must ~ e c e ~ s a r i l y  
hold i t  to be a presumption of law that when a wife has been aban- 
doned by a husband, beyond a reasonable doubt she has been gullty 
of adultery, since i t  holds that the burden is upon the State to prove 
beyond a reasonable doubt that, she is not guilty ilhcrcof. There is 
nothing in this statute which requires this to be proyen. There is 
nothing in the statute which authorizes it. 

The defendant relies upon S. 2). Uopkins, 130 X.C. 647. in which 
case the learned judge was seeking to create the defense that if a 
wife has been guilty of adultery the husband should not be held 
liable for abandoning her. But in the absence of any such provision 
in the statute he endeavored in some way to annex this defense or 
excuse to the word '(wilful." wit!? which it had no connnction. 'l'he 
statute attached "wilful" to the abandonment in contratilstinction 
to instances in which the husband had separated hiin~ci f from his 
wife otherwise than wilfully, as, for instance, where he might he in- 
carcerated in an asylum for the insane. At  most, if the propoqition 
should be laid down that  where the wife has been guilty of adultery 
i t  makes him excusable, the burden should be upon him to prove 
this as  a defense. Even tha t  cannot be sustained as to the children 
"which he may have gotten upon her," for the wife's micronduct 
will not justify his failure to provide support for them. S. U .  Kerby,  
supra. 

The rule as to the burden of proof to be deduced from the cases 
is this: "If the State's evidence, if true, shows a complete crime of 
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purposely and wilfully abandoning without providing adequate sup- 
port for her, then the burden is upon the defendant to sho~7  matters 

and facts which will excusc his wilfillly l e a v i ~ g  his wife 
(806) without adequatc support as the law requires." S. v. Wzl- 

bourne, 87 N.C. 529, and 8. v. Connor, 142 N.C. 700. 
There is not only no requirement in the siatute that  the State 

must allege or prove the virtue of the wife, but there is not even a 
proviso withdrawing the husband from liability m case of the wife's 
misconduct. It is for the defendant to allege and prove i t  as a tie- 
fense. When the State has shown, and here the defendant has admit- 
ted it, tha t  his wife has been abandoned by h i n  without support if 
he may withdraw himself from criminal liability therefor, he should 
show, if he can, tha t  she has not been a vircuous woman since her 
marriage. This is a matter of defense, not a part  of the offense, and 
the burden of proof is upon the defendant. This has been the uni- 
form ruling of this Court, when there has been a proviso (and there 
is none here) which withdraws the defcndant, upon a certain state 
of facts, from liability under the broad, general terms of the statute 
creating the offense. S. v. Norman, 13 N.C. 222; S. v. Cnll. 121 N.C. 
649; S. v. Welch, 129 N.C. 580. A v r y  similar case to  this was S.  
v. George, 93 K.C. 570, "for abduction of n  child," in which the 
Court held tha t  the words of the proviso, "without the consent and 
against the will of the father," was not a part  of the description of 
the offense, and must be proven by the defendant. 

I n  an indictment for embezzlement, C.S. 4265, "not being an ap- 
prentice or other person under 16 years of age," must be charged, 
but the defendant must show tha t  he is under 16, S. v. B l ~ c k l e y ,  
138 N.C. 622, and cases there citcd. Under the former law, in prose- 
cutions for retailing spirituous liquor, Rev. 352C1, the bill must have 
charged tha t  i t  was done "without license," but :he burden was upon 
the defendant to show tha t  he had license, S. v. Emery, 98 N.C. 668; 
S. v. Smith, 117 N.C. 809; S. v. Holrnes, 120 N.C. ,576, and a long 
line of authorities. 

In  an indictment for fornication and adultcry. C.S. 4343, the bill 
must allege, "not being married to each other," 3ut the burden is on 
the defendants to show that  they are married as x matter of de- 
fense, 5'. v. McDz~fie, 107 N.C. 888; S. v. PBPP~PR,  108 N.C. 769; S. 
v .  Czitshall, 109 N.C. 769. 

I n  an indictment for entering upon land without license, C.S. 
4305, though the bill must allege tha t  the entry was "without li- 
cense," the burden is on the defendant to prove license, S. v. Glesn, 
118 N.C. 1194. 

The statute under which the defendant is indicted does not re- 
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quire alIegation or proof tha t  the wife was a virtuous woman, nor 
is there any proviso withdrawing the husband from liability if the 
wife has commit,ted adultery. It is solely a matter of excuse, which 
he must allege and prove, for there is no presunlption of her guilt. 
I n  othcr states the courts hold that ewn when the statute, unlike 
ours, makes the chastity of the woman a part of the de- 
scription of thc offense of abduction, there is a presumption (107) 
in favor of female virtue. and hence, when the state has 
shown tha t  the defendant has abducted or eloped with the wife of 
another man, the burden is on him to show that  she was unchaste as 
a matter of defense. In  the absence of proof, the courts elsewhere 
will not presume tha t  a woman, ~ 7 1 1 0  is shown to have been abducted, 
was unchaste. Bradshaw v. People, 153 111. 159; Sloci~mb v. People, 
90 Ill. 281; Grifin v. State, 109 Tcnn. 32; People v. B r w ~ w .  27 K.C. 
Mich. 138; Andre v. State, 5 Iowa 380; 8. v. Higdon, 32 Iowa 264. 

The sole answer vouchsafed to all these settled precedents and 
principles is tha t  the burden must be put upon the wife of proving 
beyond a reasonable doubt (before she can force her husband to 
support her and her children whom he admits hc has left) tha t  she 
has not been guilty of adultery or any othcr misconduct, bpcauqe i t  
is said in S. v. Hopkins, supra, that the word "wilful" meant not 
only what the statute said and the dictionaries hold, hut it further 
means, in this particular matter, "without just cause," and, there- 
fore, the burden is upon her to disprove that  beyond all reasonable 
doubt. 

When a precedent is so patently wrong and unjust to wiws and 
childrcn, and without warrant in any statute, or in any reason, i t  
is creditable and proper to overrule it, that i t  may no longer be a 
hindrance in executing the law and doing justice. It is tnie the Legis- 
lature has not interfered and told the Court that they had miscon- 
strued the meaning of the word. Tha t  is a matter for thc Court to 
correct, and i t  should do so now. The Legislature used t!le word 
"wilful" in the ordinary acceptation of the word, and as  defined in 
all the dictionaries and in the decisions of all the courts, and there 
is nothing for the Legislature to arncnd. It usrd the word "Kilful" 
and no other, and the Court should apply and use the eettlcd mean- 
ing attached to tha t  word. There is no proviso or defense which in 
the statute would withdraw the act of leaviw the wife and children - 
without support from the penalty provided by the statute. 

There is no superstitious sanctity attaching to a precedent. I t  is 
proper tha t  precedents should not be lightly changed or without 
sufficient cause. But  they should not be adhered to when an opinion 
has clearly misconstrued a statute or is otherwise palpably erroneous. 
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This Court has never held that  i t  was infallible, nor has any other 
Court. TTe have repeatedly overruled our own decisions, and a large 
pamphlet was issued some years ago containing a list of such cases, 
and a similar compilation now would be two or three times as large. 
The same is true of the U. S. Supreme Court, and all other courts. 
Men and nations may 

"Rise on stepping stones of their dead selres 
To higher things." 

Courts can only maintain their authority by correct- 
(808) ing their errors to accord with justice, and thc advance and 

progress of each age. They should slough off that which is 
obsolete and correct whatever is erroneous or contrary to the en- 
lightenment and sense of justice of the age, and to the spirit of new 
legislation. 

While the courts are properly slow to change derisions unless 
justice requires i t  (as i t  so loudly does in this case), there are two 
classes of cases in which there should be close adherence to de- 
cisions : 

1. When a decision has become a rule of property. In  such case 
the correction should be left to legislation, which speaks prospec- 
tively. 

2. As to matters of practice, which, being founded not on prin- 
ciple, but are more or less arbitrary rules. These should be left till 
there is a change either in the rules of the Court or by legislation. 
But this case does not involve a rule of property, nor is i t  merely a 
question of practice not involving a dcnial of j  sti ice or diwrimina- 
tion. 

Even in such an important matter as "Hoke v. Henderson:" 15 
N.C. 1, which was decided by one of the ahlest courts we ever had, 
and which was affirmed no less than 62 times, it was properly and 
justly overruled by this Court in Mia1 2) .  Ellngton,  134 N.C. 136, 
notwithstanding i t  had been held for law for more than 70 years. 
The Court felt itself strong enough, and under a duty, to correct 
that  erroneous decision. The courts do not claim infallibility. This 
Court not infrequently overrules the court below, and in turn, on 
writs of error our decisions have becn overruled by the 'IT. S. Su- 
preme Court. That  Court has corrected its own errors to the extent 
that  i t  has overruled a large number of its own decisions. Some 
years ago it  held invalid a statute of the State of New York, which 
protected working men from working more t , h a ~  10 hours per day 
in a temperature of more than 120 degrees. Since then that Court 
has advanced and has held valid the "Adamson Law," which pro- 
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tects working men in the open air from more than 8 hours labor a 
day. The Court advanced with the age. I t  ha. overruled many other 
important cases. And when i t  has not done so, the public have done 
so by constitutional amendmentb, notably, by the X I ,  the S V I ,  and 
other amendments. 

In  this State two of our most eminent judges held, in I?. 2). Black, 
60 S . C .  262, and S. v. Rhodes, 61 N.C. 435, speaking for unanimous 
courts, tha t  a husband had a right to thrash his wife, even without 
any provocation, with the restriction only that  he could not per- 
manently injure her. In  less than ten years thereafter, in S.  v. 
Oliver, 70 N.C. 60, while both those judges were still on the bench 
and counsel, as shown by his brief printed in the report of the case, 
relied upon those (then) recent decisions. Judge Settle, speaking 
for a unaninious Court, curtly  aid (with their approval), without 
deigning to argue the question: "We have advanced from that bar- 
barism." 

In  8. v. Edens, 95 N.C. 696 (as late as 18861, the Court 
reverted to the former ruling that  a husband was not, liable (809) 
for beating his wife "unlecs the battery is so great and ex- 
cessive as to put  life and limb in peril or permanent injury is in- 
flicted," and for this reason deduced the ruling that  where the hus- 
band in tha t  case had married a young wife, who refuqed to live in 
the same house with his mistress, but left him and thereupon he cir- 
culated the vilest slanders against her, without any foundation in 
fact. and held tha t  he was not liable under the statute which made 
it indictable to "attempt to wantonly and maliciously injure and 
destroy the reputation of an innocent and virtuous woman," on the 
ground that the slanderer was her husband, though this was an 
aggravation and not a defense. This barbarism was also overruled, 
S. v. Fulton, 149 N.C. 485. 

I n  S. v. Hopkins, supra, the decision is even more barbarous, if 
possible, holding, without authority in any statute or in reason, and 
by a dictum originating in tha t  case (which gave to the word "wil- 
ful" a meaning which i t  does not have in the dictionaries, or in any 
other Court) tha t  a wife, asking for legal support, is presumed to be 
guilty of adultery or other misconduct, and that ('bepond a reason- 
able doubt" she must prove tha t  she is not. Surely it is time that  we 
had advanced "from that barbarism" also, and should place our- 
selves in line with all the other courts, which hold that  there is no 
presumption against the virtue of women, just as there is none 
against the honesty of men, and tha t  he v h o  asserts the contrary 
must prove it, and when it is set up as a defense it must be shown 
by the defendant and a t  least to the satisfaction of the jury. 
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No presumption tha t  a wife has committed adultery, and that  
she must disprove this beyond a rcnsonahle doubt, can arise merely 
because she asks tha t  the courts make her hus3and give her and her 
children the support which the law requires him to give, and when 
he admits (as in this case). or is proven, to have left them without 
such support. 

Cited: McDearman v. Morris, 183 N.C. 78; S. v .  Singleton, 
183 K.C. 739; S. v .  Bell, 184 K.C. 718; S. v byteen, 185 K.C. 782; 
Byrd v .  Hicks, 186 N.C. 244; Tobncro C r o ~ ~ c r s  -4ssc. v .  illoss, 187 
N.C. 422; Adams v .  Caudle, 188 N.C. 185; S p a s  v .  Ral~lc. 188 X.C. 
527; S .  v. Hammond, 188 N.C. 607; S .  v. Reddztt, 189 N.C. 178; 
S. v. Simmerson, 191 N.C. 616; S. v. Johnson, 194 N.C. 380; M u y  
v. Grove, 195 N.C. 237; S. v. Gibson, 196 N.C. 394; S.  v. R o b e ~ t s .  
197 hT.C. 663; Coe v .  Loan Co., 197 N.C. 691 ; S. v .  flmzcford, 198 
N.C. 524; West  v. West ,  199 N.C. 15; I n  re TVlll of  Rrwon, 200 N.C. 
441; S .  v .  Lancaster, 202 N.C. 210; S. v. Rnuqls, 202 N.C. 399; S. 
v .  Shipman, 202 N.C. 540; Hubbard v .  R. R.,  203 K.C. 679; In  re 
Hege, 205 N.C. 630; S. v. Cnlhoon, 206 K.C. 393; S 11. Cook. 207 
N.C. 262; S. v. Hinson, 209 N.C. 190; S. v .  ('arver, 213 N.C. 152; 
S.  v. Bracy, 215 N.C. 258; S.  v .  n ickens ,  215 N.C. 305: Fisher v. 
Jackson, 216 N.C. 304; Templeton v .  Kelley, 217 N.C. 166; Coach 
Co. v .  Lee, 218 K.C. 326; S .  v .  Stnrnes, 220 N.C. 386; IS. v. Jlc;l!ahon, 
224 N.C. 477; S. v .  Carson, 228 N.C. 153 ; S. v .  Campc. 233 N.C. 81 ; 
S. v. Clark, 234 N.C. 194; S. v .  Cash, 234 N.C. 293; Tippite v. R. 
R.,  234 N.C. 644; I n  re Adoption of Hoose. 243 X.C. 594; S. v. 
Bryant,  245 N.C. 648; W a t t  v. C r w ,  261 9 .C .  148; S.  11. Hollowa~/,  
262 N.C. 755. 

STATE v. THOM.IS K. JLEARES. 

(Filed 19 October, 3921.) 

1. Seduction-Promise of Marriage-Supporting 1Evidence-Statutes. 
Evidence that the defendant, indicted for sednction under the promise 

of marriage, was engaged to the prosecutrix s t  the time of the alleged 
offense, and so held himself out and as surh hall gone with her, is suffi- 
cient supporting evidence of the testimony of the prosecutrix that he had 
seduced her under promise of marriage to be submitted to the jury. 

2. Same--Inferences for Jury. 
The acts and conduct of the defendant, tried under the statute for 

seducing the prosecutrix under promise of marri~ige, may be sufficient for 
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the jury to infer the promiqe independently of tlie testimony of tlie prose- 
cntris thereto, and are ileld sufficient under tlie whole eridence in this 
case. 

3. Same--Instructions. 
Where. nndrr the evidence, the court has instructed the jury that the 

State must diow the guilt of the defendant, tried for seduction under a 
breach of l1ron1i.e of marriage. berond a reasonable doubt, and properly 
upon the other elrnients of tlie off'en..e, a further charge, upon the e n -  
clence, that the proniise must be either express or implied, is not erroneous, 
taken in connection with his charge that the promise must have been the 
sole inducement to the act without "other motive." 

4. Trials-Remarks of Connsel-Seduction-Improper Remarks-Appeal 
and Error .  

Where an attorney has been arguing to the jury for the conviction of 
the defendant on trial for seduction under a breach of promise of mar- 
riage, i11 conforniity with the eridence in the case, he is within his rights 
in generalizing upon the enormity of the offense, and the necessity of 
protecting the rirtue of our women from designs and practices of this 
character upon them. 

WALKER and STACY, JJ., dissenting. 

APPEAL by defendant from Kerr, J., a t  April Term, 1921, 
of BRUXSWICK. (810) 

This was an indictment for the seduction of an inno- 
cent and virtuous woman, and from the verdict and judgment the 
defendant appealed. 

Attorney-General Manning and -Assistant -4ttornelpGeneral Nash. 
for the State. 

John D. Bellamy & Sons, C. Ed. Taylor, a ~ d  Lorenzo Medlin for 
defendant. 

CLARK, C.J. This appeal presents, we think, but two exceptions 
that  require consideration. 

The court, after instructing the jury fully and correctly as to the 
nature of the offense with which the defendant was charged, and ex- 
plaining to the jury the bill of indictment and instructed them as to 
the contentions of both the State and the defendant, and that  before 
the defendant could be convicted the State must prove beyond a rea- 
sonable doubt that :  (1) The prosecuting witness was seduced by 
the defendant; and (2) tha t  a t  the time of her seduction she was 
then and before tha t  time had been an innocent and virtuous woman, 
adding "that the State must also prove beyond a reasonable doubt 
tha t  the seduction by the defendant was under a promise of marri- 
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age, either express or implied by tl e acts and conduct of 
(811) the defendant." And said further, "-4nd if the State had 

failed to satisfy the jury beyond a reasonable doubt of 
either of these essential facts,  hen the jury should acquit the de- 
fendant." 

The court also told the jury tha t  they could not convict the de- 
fendant upon the unsupported testimony of the prosecutrix, and 
further charged the jury: "And so, gentlemen of the jury, are you 
satisfied from the evidence tha t  the defendant seduced the prose- 
cutrix, and a t  the time she was an  innoceni and virtuous woman, 
and tha t  the  seduction was induced by a p~omise upon the part  of 
the defendant to marry her, either expressed to her or implied by 
his acts, and his relationship to her? These facts gentlemen of trw 
jury, are to be determined by you from the evidence. and if you 
are so satisfied, then you should find him guilty. If you are not so 
satisfied, gentlemen of the jury, then you sh3uld return the verdict 
of not guilty. If the prosecuting witness willingly surrendered her 
chastity, prompted by her own lustful pas,:ion, or by nny other 
lnofive than tha t  produced by n promise of marriage, then the court 
charges you that  the defendant would not he guilty, and you should 
acquit him." 

The  court further charged the jury: "The burden of proof is 
upon the State of North Carolina to satisfy you beyond a reason- 
able doubt of the guilt of the defendant,, and it must satisfy you of 
the criminal act, and i t  must satisfy you beyond a rensonable doubt 
tha t  the prosecuting witness, E t ta  Beck, n x s  seduced by the de- 
fendant;  tha t  a t  the time of her seduction she was an innocent and 
virtuous woman, and tha t  the seduction was made under n pro~nz'se 
of marriage, and unless the State has so salisfied you, you should 
return a verdict of not guilty. If the State has so satisfied you be- 
yond a reasonable doubt of rhe three eseentit~l elemmts which, as I 
have explained to you, constitute the crime, 'hen you should return 
a verdict of guilty." 

The jury found tha t  there was no reasonable doubt that  the de- 
fendant was guilty. The charge was very full snd complete and care- 
fully expressed. The defendant excepts to the paragraphs above set 
out in quotation, because the court charged that  the promiee must 
be either "expressed to her or implied by his acts and his relation- 
ship to her." But  i t  will be seen by reading all the charge bearing 
upon tha t  point that  the court throughout instructed the jury tha t  
they could not convict unless they were satiszed beyond a doubt of 
the three essential matters: (1) that  the defendant seduced Et ta  
Beck; (2) tha t  she was and had been an innocent and virtuous wo- 
man;  and that  (3) the seduction was procured upon a promise by 
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the defendant to marry her, but that "if the prosecuting witness 
willingly surrendered her chastity. prompted bv her own lustful pas- 
sion, or for a n y  other motive than that  produced b y  promise of 
marmage, then the court charges you that  the defendant would be 
not guilty, and you should acquit him." 

The  evidence on tlie part  of the State, if believed by the 
jury, was amply sufficient to satisfy them beyond a reason- (812) 
able doubt tha t  he seduction was procured by such promise 
of marriage. The prosecuting witness testified unequivocally to the 
pronme of marriage, and that  it was the .ole inducement which pro- 
cured her seduction; tha t  he had heen going with her since she was 
16 years old, and tha t  they were engaged then; that  in 1915 he joined 
the Kary ,  and while in service of the Government she received let- 
ters from hiin every week; that on his return he came to see her and 
renewed his promise of marriage, and that she told her mother that 
they were cngaged, and her mother and s i ~ t c r  both testified that thc 
defendant told them tha t  he was engaged to marrv thc prosecutrix. 
The court properly charged that they could not convict the dcfend- 
an t  unless they believed the corroborating evidence. 

The prosecuting witness also testified that when she diccovered 
tha t  she was to become a mother she told the defendant, who said 
that i t  would be all right; that  he would inarry her tlie nest week; 
this promise he put off from time to time, and finally l:.ft in October 
and went to 3Iullins, S. C., but wrote her that  he ~ o u l d  meet her in 
the city of Wilmington a t  a t l m  nan~ed ,  hut did not do qo; that 
while in South Carolina he wrote and asked her t c  destroy all his 
letters that  she had received from him. It was also in c\.idence that 
while in hIullins he wrote to a witness in TT'ilmington, telling him to 
inform the prosecutrix that he was in Galvcston, Tesaq, and not to 
let her know where he was. The evidence was very full and complete 
and its credibility was for tlie jury. 

It will be seen tha t  the court instructed the jury fully and com- 
pletely that  unless they were saticfied hevond a reasonable doubt 
that  the sole inducement to the seduction was the pro1ni.e of rnar- 
riagc, and "induced by no other motive," to scouit. The words 
"promise, expressed or implied by the acts and conduct of the de- 
fendant," which is the sole ground of this exccption, mould be harm- 
less as there was evidence, corroborated by tlle mother and sister, 
of the promise of marriage, hut jf it were otherwice, the language of 
the judge, taken with the repeated instruction that they nmst be 
satisfied beyond a reasonable doubt that  the seduction was procured 
('by the inducement of a promise of marriage and no othcr motive," 
could have no other meaning than tha t  there was an expressed prom- 
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ise or such acts and conduct on the part  of the defendant that  was 
unequivocal and would satisfy the jury beyond a reasonable doubt 
tha t  such acts and conduct was the full ecllivalent of an express 
promise, and not a mere inference which the prosecuting witne,w 
might draw. "Acts speak louder than word::," and the conduct of 
the defendant which might amount to an implied promise must have 
been such under the charge of the jltdge tha ,  it mould convince the 
jury beyond a reasonable doubt that  such pi-o~nise was the  sole in- 

ducement which procured the seduction. The jury were not 
(813) misled by the charge of the judge, rhich was explicit that  

there must have been a "promise," and that ,  whether ex- 
pressed or implied by his acts, such promise was the sole inducement 
which caused the seduction. 

I n  S. v. Ring, 142 N.C. 599, i t  was said by Walker, J.: "It is not 
necessary to a conviction under this law that the State should show 
the defendant directly and expressly promised the prosecutrix to 
marry her if she would submit to his embraces. It is quite sufficient 
if the jury from the evidence can fairly infer that the ~eduction wae 
accon~plished by reason of the promise, giving to the defendant the 
benefit of any reasonable doubt." 

I n  S. v. Raynor, 145 K.C. 475, it is said, quoting 8. v. Ring, 
supra: "Such conduct is the legal equivalent of an express promise 
to  marry if she would submit to his lecherous solicitations, provides 
the jury found, as  they did, that i t  had the effect of alluring her 
from the path of virtue." 

I n  S. v. Malonee, 154 N.C. 203, it is again said by Walker, J . :  
"We said in S. v. Ring, supra, that it is sufficient if the jury ran 
fairly infer from the evidence tha t  the sedu1:tion was accomplishd 
by reason of the promise of marriage, givin; to the defendant the 
benefit of any reasonable doubt, and tha t  no set form of words is 
necessary to show the causal relation between the promise and the 
act  of sexual intercourse." 

In  S. v. Fulcher, 176 N.C. 727, it is said: "As to the seduction by 
reason of the promise, the defendant admitted the engagenlent to 
other witnesses, and his assiduous attentions to the girl a t  the time 
when she alleged they corn~nitted the act, which with other circum- 
stances already related, tended to support her testimony that he had 
promised to  marry her, and she was thereby m-suaded, after hesita- 
tion, to yield to his wishes. The woman could not easily be supported in 
any other way, for the man is not ap t  to a d n l ~ t  his own guilt, though 
there are witnesses of it. S. v. Pace, 159 N.C. 462; S. v. Whitley, 141 
N.C. 823; S. v. Kincaid, 142 N.C. 657; S. v. Moody, 172 N.C. 967, 
It is said in Underhill on Cr. Evidence, sec. 388: 'The conduct and 
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relations of the parties after, as well a? before, the date of the al- 
leged seduction may be shown, such evidence being relevant to prove 
tha t  consent was obtained by prorniqe and inducements, and of what 
they consisted.' This is cited ~ i t h  approral in S. v. J Iood?~ ,  172 K.C. 
971." 

I n  S. v. Cooke, 176 N.C. 73.5, it mas said: "There was unquali- 
fied evidence of the promise of marriage, though in S. v. Rzng, 142 
N.C. 596, i t  was held tha t  i t  was sufficient if this could be reason- 
ably inferred from the evidence; there was evidence of the good 
character of the girl, which was held sufficient supporting testimony 
in S. v. Horton, 100 N.C. 448, and S. v. Molonee. 154 K.C. 202; there 
was evidence tha t  she told her mother and father of the engagement 
and the conduct of the dcfcndant, which was held sufficicrit 
as supporting testimony in 5. v. -1P~ody  172 N.C. 967. and (814) 
numerous cases there cited by Walker, J., froin this and 
other states. The testimony of the mother tha t  the daughter told her 
of her engagement and of the conduct of the defendant was also held 
sufficient in S. v. Whitley, 141 N.C. 823, and S. zl. Kincaid, 142 N.C. 
657." 

In  24 R.C.L., p. 746, the law is thus summed up as to the prom- 
ise of marriage: "In many State., though not in all, seduction is 
punishable as a crime only when accomplished under a promisc- of 
marriage. When such promise is a necrsssry element of the crime, 
i t  need not be shown tha t  the defendant directly and esprcssly prorn- 
ised the prosecutrix to marry her if she would submit to his ern- 
braces, and i t  is sufficient if the  jury, under thc evidrncc., can fairly 
infer that the seduction was accomplished by reason of the prom- 
ise, giving to the  defendant the benefit of any reasonable doubt. 
But  i t  inust appear that the prosecutrix yielded her virtu? in conqe- 
quence of such promise, and not to gratify her curiosity or luetful 
passion." 

The learned judge charged exactly in accord with the law as 
stated in the above extract, and in our own cases above quoted. 

One of the counsel for the p rowc~~t ion  in clocing hip speech to 
the jury said: "The time has come whrn the decent people in North 
Carolina should stand up and defend the virtue and integrity of the 
fireside and home against the vicious assaults of human vultures and 
wolves." H e  was interrupted by one of the counsel for the defend- 
ant,  who asked the court to order the counsel to desiqt. The court 
refused to stop counsel in his argument, who then said: "Regardless 
of what the counsel says, the Supreme Court has said, 1 propose to 
defend the womanhood of Brunswick County and the virtue of the 
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prosecutrix in this case." The court remarked that  the counsel for 
the  State was within his rights, and the defcndant excepted. 

We cannot see tha t  the defendant was in anywise prejudiced by 
the statement of counsel for the prosecution. H e  was endeavoring to 
convince the jury tha t  the defendant was guil'.y of the crime charged. 
I n  so arguing upon the evidence he was str-ictly within his rights, 
and in his generalization that those who csmmitted such ofienses 
were ((human vultures and wolves," he certainly mas not doing any 
prejudice to the defendant tha t  would comi)are with his argument 
tha t  upon the facts the  jury should be satisfied beyond a reasonable 
doubt tha t  the defendant had committed that  offense. It was to de- 
cide tha t  question tha t  the jury had been impaneled and that this 
trial was had. 

It is only when counsel goes beyond the evidence in the case, and 
makes charges against the defendant which are not a reasonable and 
just inference from the evidence, that the Court will grant a new 

trial if the presiding judge does nct ctop counsel and in- 
(815) struct the jury to disregard what he said. S. v. Swles ,  117 

N.C. 724. 
The prosecution could and did claim this case was an  effort "on 

behalf of the decent people of the State to siand up and defend the 
virtue and integrity of the fireside," and the counsel was arguing 
tha t  upon the evidence the defendant had been guilty of tha t  offensk. 
This is what the trial was to determine. and counsel had the right 
to  argue tha t  the State had done so, according to the evidence. It 
was not error, therefore, for the learned judge to hold that  the 
counsel was within his rights in stating that  this offense was a most 
heinous one, and tha t  the public was interested in its being punished. 
This was a. generalization, indeed a truism, to which every one must 
agree. The statute makes i t  a felony. This Court has said: "There 
is no crime more despicable than this. I t  is c-ommitted in wcret, by 
lust and lying, by deception and the strongl2r taking advantage of 
the weaker.'' S.  v. Cooke, 176 N.C. 735. So far  from the remark be- 
ing prejudicial, i t  put  the jury on guard as to the importance of the 
offense, and was the statement of a legal and moral truth. 

Upon consideration of al! the exceptions, we find 
No error. 

WALKER and STACY, J.J., dissent. 
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STATE v. JOHN HAYWOOD. 

(Filed 19 October, 1921.) 

Spirituous Liquor--Intoxicating Liquor - Z'nlawfully Keeping Liquor 
for Sal~Evidence-Indictment-Counts. 

Where the trial is npon an indictmect with two counts, one for the 
unlawful sale of qpirituous liquors, and the other for unlawfully keeping 
it for sale, evidence of the sale to various persons not named in the bill 
is competent upon the second count. 

Appeal and Erro~Evidence-Verdict.  
Held, in this action for violating the prohibition law. an exception of 

defendant relating to the credibility ot defendant's witness is untenable, 
and could not have any possible relation to the verdict of the jury; or 
were it  otherwise, it appears that he received the full benefit hereof in 
the course of the trial, and this is sufficient. 

Witness-General Reputation-Evidence-Spirituons Liquors-Intoxi- 
cating Liquors. 

A defendant in an action for violating the prohibition law may not shorn 
the general reputation of a witness who has testified in his favor. under 
contradictory evidence, by another witness who says he does not know it. 

Spirituous Liquor - Intoxicating Liquor - Sales Through Another - 
Evidence. 

Upon the count in the indictment that the defendant unlawfully kept 
spirituous liquor for sale, evidence that it was sold by defendant to a 
certain person through another who went for it and paid the price is 
competent thereon, though it may not be upon a separate count alleging 
the unlawful selling of spirituous liquor by the defendant. 

Appeal and Error-Objections and Exceptions-Change of Ground of 
Exception-Different Theories. 

The appellant may not, on appeal, rhange the ground of his exception 
taken in the Superior Court, or change his theory of the case in the Su- 
preme Court. 

APPEAL by defendant from K m - ,  J., a t  the August Term, 
1921, of CUMBERLAND. (816) 

This is a criminal action, in which the defendant was 
charged, in two counts of the indictment, with, first, unlawfully sell- 
ing liquor to A. T. Cooper, and second, with unlawfully keeping 
liquor for sale, contrary to the statutes in such cases made and pro- 
vided. He was convicted on the first two counts for selling and for 
having liquor for sale, and from the judgment he appealed. 

Attorney-General Manning a ~ d  Assistant -4ttorney-General ATu,sh 
for the State. 

E. G. Davis and Murray  Allen for de f enda l~ t .  
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WALKER, J., after stating the case: T h w e  was ample evidence 
to  support the conviction of the defendant, who reserved several ex- 
ceptions to the rulings of the court upon the evidence. 

The first four exceptions were directed to sales made to other 
persons than A. T. Cooper, the person named in the Grst count of 
the indictment, a s  the particular one to whom the sale was made. 
This testimony was competent and relevant as  applicable to the 
second count, which charges the keeping of liquor for salc. The al- 
legation therein could hardly be proven in any other way. Sales in- 
discriminately to any and every persor, who would buy is evidence, 
of course, of keeping liquor for sale. The defendant was thereby do- 
ing just what any man who is engaged in t11~ forbidden act of keep- 
ing liquor for sale would do. H e  was the proprietor of n "grog shop," 
one of the great evils intended to be prohibit~?d by the statute as de- 
moralizing to the community and the prolif~c source of crime, and 
many other evils. 

The testimony offered by defendant, and the subject of his ex- 
ceptions numbers five and six, were clearly irrelevant. The verdict 
of the jury could have no possible relation lo  the credibility of the 

witness, but if so, the defendant g3t the benefit of it, as 
(817) the witness testified that  the verdict was contrary to his 

testimony in the case. 
Exceptions, 8, 9, 10, 11, 13, 14, 15, 16, 17. 18, and 19 were to 

statements by witnesses of prior declarations of another witness 
while on the stand, which were corroborative of tha t  witness, and 
was so restricted by the court, or concerning sales of liquor to one 
Godwin, and this evidence was confined in its application to the 
second count as to keeping liquor for sale. It was manifestly com- 
petent, and very relevant for tha t  purpose. 

The exception KO. 20 is entirely untenable. Irvin Simmons, a 
witness for the defendant, had testified substantially in contradic- 
tion of the State's witness, A. T. Cooper, as t o  the purchase of liquor 
by him from the defendant, and the latter attempted to slipport him 
by proving his good character, but this he fa~ led  in law to do, as tlie 
witness H. 34. 3IcI<ethan, whom he offered for this purpose, did not 
know Simmons' general reputation, and hi:; Honor correctly held 
tha t  he had not, therefore, been qualified t c ~  testify about it. 8. v. 
Perkins, 66 N.C. 126; S. v. Gee, 92 N.C. 75fi. 

It can make no difference whether the dtlfendant sold the liquor 
directly to Cooper, or indirectly through an agent. or "go-between." 
The one act is just as bad as the other morally and legally. It comes 
most certainly within the prohibition of the statute. When Cooper 
stated, "I had another man to go and get, i t "  he was testifying ap- 
parently to a fact within his own knowledge a thing done by him- 
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self, and i t  was competent for him to do so. It was just as illegal 
for the defendant to sell to the witness's agent for him as to sell di- 
rectly to the witness. S .  v. Burchfield, 149 N.C. 537. But  the speci- 
fied ground of objection, upon his motion to strike out the answer 
above quoted, was that testimony of other sales of liquor by de- 
fendant n-as incompetent, but this, as we have said, is not the law 
so far as the second count of the indictment is concerned. It is con- 
tended by the defendant that this was evidence of a distinct sub- 
stantive offense, and he cites S. v. Sh7iford. 69 N.C. 486, as an au- 
thonty directly in point, but i t  does not apply. as the evidence was 
not offered on the first count, for the sale, but on the second count, 
charging tha t  he kept liquor for sale, and as to tha t  count i t  was 
competent and admissible. An appellant is confined to the ground of 
objection to evidence which he first stated. He  must abide in the 
Court of appeal by the ground of objection which was assigned be- 
low a t  the trial and not shift his ground, or change his theory of the 
case. Bank v. Pack, 178 N.C. 388, and cases cited a t  p. 390. This 
point of law decided in that  case is not stated in the official head- 
note. 

The testimony of Lacy Godwin was competent beyond any ques- 
tion. He  was testifying tha t  his father had sent him to defendant to 
buy liquor for him, and that he went and actually bought 
the liquor for his father. One of his answers urns: "1 went (818) 
for the liquor twice a t  my father's request. I never bought 
i t  for myself, but for my father." He  then stated, "It worked out 
that  I paid him for it, and I did give him rncney - five dollars - 
and I got a quart  of whiskey." Learned counsel for the defendant 
contended in his brief that this testimony was prejudicial, and i t  
was, but, nevertheless, was competent. 

This is a case where the statute was palpably violated, in any 
view of the facts, and notwithstanding the very able nnd ingenious 
argument of the defendant's counsel, 3 l r .  Davis, we are compelled 
to declare tha t  no error was committed a t  the trial. 

No error. 

Cited: S. v. Steen, 185 N.C. 778: S. v. Colson, 193 N.C. 239; 
S. v. Smoak, 213 N.C. 94; S .  v. McClain, 240 N.C. 17.5 
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STATE v. J. 11. JENKINS. 

(Filed 26 October, 1921.) 

1. (;riminal Law-Sewly Discovered Evidence-New Trial. 
The court  ill uot grant n new trial after verdict for newly discovered 

evidence in a criminal case. 

2. Criminal Lax-Recent Possession-Trials - Iiividence - Questions for 
Jury-Statutes. 

Where the prosecutor's goods have been s tokn two claps b?fore, they 
are fonnd in the defendant's possession, with conflicting evidence upon the 
question of his having stolen them, the case crun only be determined by 
the jury, and the defendant's motion to dismiss, C.S. 46$3, rnuPt be denied. 

3. Criminal Law-hlstructiol~s-Sc~vly Discovered Evidence--Presnmp- 
tions-Appeal and Error. 

Where the defendant was being tried for larveny, and the question of 
"recent l~ossession" had arisen, a mere teclmical error in the use of a n  
eqression as to the burden being ~lpou the defendant of explainin:. his 
posseasion of the stolen articles will not be h ~ l d  reversible error when 
the c:,urt illaced upon the State the burden of showing the defendant's 
guilt be;\-ond a reasonable c',oubt, and em~hasized this part of the charge. 

APPEAL by defendant from C'ranmer, J., a t  the April Term, 1921, 
of NORTHAMPTON. 

The following is the hill of indictment: "The jurors for the State 
upon their oath present, tha t  J. 31. Jenliins, late of the county of 
I\'orthampton, on 5 March, 1921, with force and arms, in said county 
a lot of bacon meat of the value of $25, the goods and chattels of 
G. B. Warren then and there being found, then and there did felon- 
iously steal, take and carry away, aga~ns t  the form of the statute ~n 
such case made and provided, and against the peace and dignity of 
the State. 

('And the jurors aforefaid, upon their oath aforesaid, 
(819) do further present, that on the day and year aforesaid, in 

said county, the said J. AT. Jenkins a lot of bacon meat 
of the value of $25, the goods and chattels clf G. H. Warren, then 
and there being found, feloniously did have and receive, well know- 
ing the same to have been feloniously stolcn, tflcen and carried away, 
contrary to the statute in such case made and provided, and against 
the peace and dignity of the State." 

The defendant upon conviction appealed to this Court. 
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ADAXIS, J. When the case was called for argument the defend- 
ant's counsel filed a motion for a new tria! upon the ground of newly 
discovered evidence. The motion inust he denied. In nutxrous de- 
cisions this Court has held that a new trial will not be awarded in 
a criminal action for newly discovered evidence; and in 8. v. Lillz- 
ston, 141 S . C .  857, the Chief ,Justice said: "80 the point is settled, 
if the uniform practice of this Court and its repeated and un~fornl 
decisions to the same effwt can settle anything." S. v. Rcpster .  133 
X.C. 747; S. v. T w n e r ,  143 K.C. 641; S.  v. Ice Co., 166 S.C.  403. 

The defendant in apt time made a motion to dismiss the action 
as in cake of nonsuit. C.S. 4643. Recapitulation of rhr testimony 
would s e n e  no useful purpose, for it is plain that the controversy 
could be deterinined only by the verdict of the jury. .4t the trial 
there waq evidence tending to show thgt on the night of 5 March, 
some one had broken into the prosecutor's si~olicllousc and had stolcri 
six haills and six shouldeis, nhich, on 7 l fa rch ,  were found in posses- 
sion of the defendant; also evidence of various other circunlstances 
tending to connect the defendant with thc offcnse chargd .  The de- 
fcndant testified, and introduced several witnesvs in his behalf. An 
issue of fnct 11-as thus joined between the State and the dofendant, 
and the court properly submitted to the jury the question of the dr-  
fendant's guilt. In  S .  v. Cn?lson ,  171 N.C. 823, ~t is said: "The mo- 
tion to nonsuit requires that we ahould akwrtain merelv whether 
there is entience to buctain the 8llcgations in the indictinent. The 
samc rule applies as in c i ~ i l  caces, and t h ~  cvidcnce n l u ~ t  r~ce ive  the 
most favorable construction in favor of the State for che purpose of 
determining its legal sufficiency to convict, 1 laving its weight to be 
passed upon by the jury." 

There i~ an excention to the charge. The record contains this 
stateincnt: "The court further charged the jury that one found in 
possession of stolen property recently after tht: conmission 
of the theft is presumed to be the thief, hut that this is n (820) 
presumption of fact and not of law, and is weak or strong 
according to the facts and circurnstanc~s of the case; that one found 
in posvslion of goods recently dolen was called upon to account for 
or explain his po,ssession by the evidence in the case and circum- 
stances, but that  this presumption arising from the  posse~sion of 
goods recently itolen could be rebutted and explained, and the burden 
w i s  on the defendant to show to the <atisfaction of the jury, if they 
found from t l ~ c  evidence beyond a reaqonable doubt that the d ~ f e n d -  
ant  was in the possession of thc stolen meat, how he came into its 
possession; hut he would not have to <how it beyond n rea~onable 
doubt nor by a preponderance of evidence, but merely to the satis- 
faction of the jury; and if the evidence in the case in explanation of 
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such possession, or any evidence or circumst:mces, raised a reason- 
able doubt in the minds of the jury as to the guilt of the defendant 
that  they would return a verdict of not guilty; and the court fur- 
ther charged the jury tha t  before they could consider any presuinp- 
tion arising from what i t  called recent possession the jury would 
have to be satisfied from the evidence beyond a reaqonable doubt 
that  the meat found in the smokehouse of 'he defmdsnt was thc 
meat in question of the prosecuting witness, and that i t  had been 
stolen. 

"The court further charged the jury tha t  I he defendant was pre- 
sumed to be innocent, and tha t  this presumption of innocence COE- 

tinued throughout the entire case, and tha t  ~ f o r e  they could con- 
vict the defendant they must be satisfied froin the evidence beyond 
a reasonable doubt of his guilt. and tha t  if they were so satisfied 
they would find him guilty, but if they were not so satisfied t!ley 
should return a verdict of not guilty." 

The court instructed the jury in effect thdt the prosecution was 
begun with a presumption of innocence in frtvor of the defendant, 
and throughout the trial the burden reinaired with the State to 
satisfy the jury beyond a reasonable doubt tha t  the defendant was 
guilty of the offense charged in the indictmert. That  portion of the 
charge which imposed upon the defendant the burden of explaining 
possession of the stolen property to the satisfaction of the jury. con- 
sidered alone, was technically incorrect. If, after they had considered 
all the evidence, the jury entertained s rea~on~ih le  doubt of his guilt, 
the defendant was entitled to  an acquittal; and surh reasonable 
doubt may have existed although the jury may not have been satis- 
fied with the defendant's particular explanation. However, by con- 
sidering the charge in its entirety, "in the connected WRY in which 
i t  was given" (S. v. Exunz, 138 N.C. 599), we observe that his Honor, 
after saying tha t  the burden was on the State to satisfy the jury be- 
yond a reasonable doubt of the defendant's gullt, gave the additional 
instruction tha t  if the evidence in explanation of the defendant's 

possession of the property, or any evidence or circum- 
(821) stances, raised a reasonable doubt as to the guilt of the de- 

fendant, the verdict should be not guilty. 1-pon considera- 
tion of the  record we find no reversible error. 

No error. 

Cited: S. v. Whisnanf, 185 N.C. 611; S. v. William. 185 N.C. 
664; S. v.  Potter, 185 N.C. 743; S. v. Hnrtsficld, 188 N.C. 368; Lec 
v. Ins. Co., 188 N.C. 543; S. v. Jtto'd, 188 N.C. 831; S. v.  G'rr'fin, 190 
N.C. 135; hfilling Co. v. Huqy .  Conzm., 190 N.C. 697; S. v. Flood, 
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190 N.C. 848; 8. v. Jackson, 199 N.C. 326; S .  v. Casey, 201 N.C. 
625; S. v .  ;lIoxingo, 207 K.C. 249. 

STATE v. HILLIARD RTNUJL 

(Filed 26 October, 1921.) 

Appeal and Error - Weight of Evidence - Objections and Exceptions - 
Court's Discretion. 

Wliere the indictment, verdict, and judqment ~ppenled from are for- 
mally correct. objection that t l ~ e  trial court dionld hare ~ c t  aside the 
~ e r d l c t  31 contrary to tlie weiclit of the evidence, is to the exercise of his 
sound discretion, and not reviewable. 

APPEAL by defendant from Dunicls, J., a t  September Term, 1921, 
of ORAXGE. 

Indictment for perjury. Defendant was cmvicted, and from sen- 
tence on the roads of Orange County for four months, appealed to 
this Court, ae>igning for error: 

1. For that  his Honor declined to set aside the rcrdict as con- 
trary to the weight of the e~ idence  

2. For thnt his Honor entered judgment on the verdict. 

Attorney-General JIanning crnd Assisfont Attorney-Gen?ral Nash 
for the State. 

R. 0. Everett for defendant. 

HOKE, J .  The bill of indictment, the verdict, and judgment are 
formally correct, and the only exception to the validity of the trial 
being on a matter in the sound discretion of the collrt, we lllust affirm 
the judgment. The defendant was without the benefit of counsel in 
the court be lc r ,  and for the seasons statcd, we are not at  liberty to 
consider the positions so forcibly urged in hi< behalf in the argu- 
ment here. 

On the record, while it was entirely proper to submit thc csqe to 
the jury, we find w r y  little in the trstimony to juqtify a conriction 
of willful and corrupt perjury, and we deem it ilo ilnpropricty to sug- 
pegt that the  facts as  now presented to u p  would seem to justify a 
petition for executire clemency. TJTe are confirmed in the v ~ e w  by the 
further fact that the careful, consideratr, and able judge who tried 
the cause hns imposed the minimum punishment allowed by the law 
for an offense of this kind. 

No error. 
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(822) 
STATE v. HENRY DVDLEII. 

(Filed 26 October, 1921.) 

1. Constitutional Law-Legislature-Delegated Quthority - Administra- 
tive Board-Municipal Corporations-Crimim~l Law. 

While the Legislature may not delegate to a duly legalized administra- 
tive board power to make rules and regulations nnd prescribe a criminal 
punishment for their violatic~n, it has the power to delegate to such a 
board the power to establish the pertinent facts or conditions upon the 
violation of which the statute itself imposes the puuiqhment ; and the 
principles upon which this power to delegate may not be exercised only 
in case of municipal corporations n711en in the exercise of governmental 
functions on local matters, have no application. 

2. S a m e F i s h  Commission. 
It is within the power of the Legislature to create a board of fish conk 

missioners and delegate to it the authority to u~ake  rules and regulations 
as  to the time. manner, and place of fishing, in :he various naters of this 
State, and nlnke it an offense punishable as a xnisdemeanor for the viola- 
tion of such regulations, when well defined and sufficiently advertised 
and the offense established according to law. 

3. IndictmenGB'orm-Fish Cominission-Stat~~t~?s. 
15'here the indictment sufficiently sets forth the facts under which the 

defendant is charged with the offense of violating the regulations of the 
board of fish commissioners. passed at  various tines, contrary to the form 
thereof, it is sufficient to sustain a conviction, though in better form had 
it added "contrary to the statute in such case made and prcvided," but 
this is not required under the provisions of C.S. 4625. 

4. F i sh  CommissionJurisdiction-'Waters of t h e  State"-Specific Lo- 
calities-Statutes-Interpretation. 

The jurisdiction of the board of fish commissioners o ~ ~ r  "the several 
waters of the State" is not confined to those specifically mentioned in 
C.S. 1878, for they are only mentioned because the Legi~lature thought 
it desirable or necessary to make special provisicn for those places. 

5. F ish  Commission--Jurisdiction - Escallops - Words and Phrases  - 
Statutes. 

The taking of escallops from the "sereral I ~ P I - s  of the State" expressly 
comes within the authority confprrecl by statute on the board of fish com- 
missioners, and is also likewise included in the expression "molluscs," 
being "of the species pectinidae." C.S. 186.7 to 2078. 

APPEAL by defendant from Horton,  J., nt March Trrm, 1921, of 
CARTERET. 

Criminal action. Defendant was convicted under the following 
bill of indictment: 

"The jurors for the State upon their oath present: That  Henry 
Dudley, late of the county of Carteret, on 28 December, 1920, did 
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willfully, unlawfully and feloniously take escallops with drags or 
scrapes in tha t  territory in Bogue Sound lying between 
Spooner's Point and Brant  Island, the same being tha t  ter- (823) 
ritory designated as unlawful or forbidden grounds, in vio- 
lation of orders, rules, regulations, etc., of the Fisheries Con~mission 
Board a t  meeting held 7 October, 1919, and known as Regulation 
No. 13, contrary to the form of regulations of said cclrmission board 
and against the peace and dignity of the State. And the jurors for 
the State upon their oaths aforesaid do further present: did willfully, 
unlawfully and feloniously violate Regulation 5 of the orders, rules 
and regulations of the Fisheries Commission Roarcl, passed a t  va- 
rious meetings held from 29 April, 1915, to 5 July, 1920, contrary to 
the form of the regulations of said Fisheries Commission Board." 

From judgment on the verdict, the defendant nppealed, assign- 
ing for errors chiefly: the refusal to quash the bill for tha t  same did 
not state a criminal offense; refusal to instruct the jury that on the 
entire evidence if accepted by the jury no criminal offense has been 
established. 

Thomas W. Bickett, Attorney General Manning, a,nd -4ssistcmt 
Attorney-General Nash for the State. 

E. H. Gorham, C. R. Whentley, 0. H. ( h i o n ,  Charles L. Aber- 
nathy for defendant. 

HOKE, J. I n  recognition of the great importance of fish and 
fishing industries connected therewith in the public waters of the 
State as a source of food supply to the people and of the impelling 
necessity for authoritative and intelligent regulation concerning 
them, the General Assembly has made elaborate statutory provisions 
on these subjects, the same, general and special, appearing principally 
in Consolidated Statutes, ch. 37, secs. 1865 to 2078, inclusive. And 
recognizing further tha t  i t  is impossible in a fixed and formal stat- 
ute to foresee and provide for all the administrative det2ils sure to 
be required under such extended and ever varying conditions, the 
legislation referred to creates a cominisfion to be termed the "Fish- 
eries Commission Board," giving it the general control of the sub- 
jects and in addition to other special provisions, conferring general 
powers in terms as  folIows: 

"The Fisheries Commission Board is hereby authorized to regu- 
late, prohibit, or restrict in time, place, character, or dimensions, the 
use of nets, appliances, apparatus, or means employed in taking or 
killing fish; to regulate the seasons a t  which the various species of 
fish may be taken in the several waters of the State, and to pre- 
scribe the minimum sizes of fish which may be taken in the said 
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several waters of the State, or which may be bought, sold, or held 
in possession by any person, firm, or corporai.ion in the State;  and 
such regulations, prohibitions, restrictions and prescriptions, after 
due publication, which shall be construed to be once a week for four 

consecutive weeks in some newspapw in Xorth Carolina, 
(824) shall be of equal force and effect with the provisions of 

this act;  and any person violating the provisions of this 
section shall be guilty of a misdemeanor, and, upon conviction, shall 
be fined or imprisoned, a t  the discretion of t h ~  court." 

And in further enforcement of the law, see. 1901 makes provision 
as follows: 

"Upon failure of any person, firm, or corporation to comply with 
any of the provisions of this article, or any of the fi~heries laws, any 
license issued to any such person, firm or corporation may be re- 
voked by the fisheries commission, and upon ,sitisfactory settlement 
may be reinstated, with the consent of the board. -411 such persons 
violating the provisions of this article or of ..he fisheries law shall 
be guilty of a misdemeanor." 

Under the powers so conferred and in promotion of the general 
purposes of the statute, the Fisheries Commisiion Board made and 
established a formal rule or regulation, which prohibited the taking 
of escallops with drags or scrapes in a certain portion of Bogue 
Sound betn-een Spooner's Point and Rrant I r lmd,  and dwignatine; 
such locality as unlawful and forbidden territory. And on the trial 
there was evidence of the State tending to show that a t  the time 
specified, the ground having been properly staked off as forbidden 
ground, defendant was employed in taking esc.allops in the manner 
prohibited, and on this evidence, accepted by the jury, defendant 
was duly convicted of the offense charged in the bill. and from judg- 
ment on the verdict, has appealed. 

It was chiefly and very earnestly contended before us that  this 
conviction cannot be sustained because i t  presents an unwarranted 
attempt to delegate legislative power. It is well recognized that  ex- 
cept in the case of municipal corporations when in the exercise of 
governmental functions on local matters, legis ative power may not 
be delegated. But  if i t  be conceded tha t  the board in question here, 
the  Fisheries Commission Board, as a mere idministratire board 
does not come within the  exception stated, i t  i:$ firmly established in 
this jurisdiction and fully recognized in authoritative cnsee else- 
where that,  though legislative powers may not he in strictness dele- 
gated to a board of tha t  character, it is fullv c3mpetent for the Leg- 
islature to delegate to such a board the power :o "establish the pert- 
inent facts or conditions upon which a statute makes its own action 
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depend." This statement of the principle taken from 8 Cyc., p. 830, 
was directly approved and applied in S. v. Ii. R., 141 K.C. 646-851, 
a decision upholding the conviction of defendant for violation of the 
administrative regulations of our Department of Agriculture. And a 
forcible and striking illustration in approval of the same position is 
presented in the recent case of S. v. Hodges, 180 K.C. 751, sustain- 
ing regulations of the same department in reference to eradication 
of cattle ticks. 

It has been applied also in reference to regulations of 
the Health Department as in the case of compulcory vac- (825) 
cinat~on. Morgan v. Stelcart, 144 X.C. 424, citing ,S. v. Hay, 
126 N.C. 999; Hutchins v. Burham, 137 N.C. 68; 112orris 1 1 .  Col7im- 
bus, 102 Ga. 792. 

And in Express Co. v. R. R., 111 N.C. 463, it was fully recognized 
as justifying the Legislature in delegating to the Corporation Com- 
mission the power to establish transportation rates, e t ~ .  Similar de- 
cisions resting upon the same principle appear in l-. S.  11. Grzmand, 
220 U.S. 506; Isenhour v. The State, 157 Ind. 417, and in Illany other 
authoritative cases, and may be considered as the generally accepted 
rule on the subject. 

I n  the Gnmand case, supra, it was held, among other things, 
"That Congress cannot delegate legislative power (citing Fwld  v. 
Clark, 143 U.S. 692), but the authority to n n k e  adnlinictiative rules 
is not a delegation of legislative power, and such iules do not be- 
come legislation, because violations thereof are punished as ('public 
offenses." And so i t  is here. The  commission, as stated, under au- 
thority conferred, have established the regulation that t11e.e escal- 
lops shall not be taken in drag.: in certain clrslgnated 1ocalitic.s. And 
the statutes referred to enact that  to take these fish or mollucca, con- 
trary to this administrative rule shall constitute a inicdemeanor, 
and i t  is on this tha t  the conviction is lawfully macle to rcst. 

It is argued in support of the defendant's position that the indict- 
ment is for violating the rule and not otherwise, but the suggestion 
IS without merit. It may h a ~ e  been the better form to have added 
to the bill that  the alleged default was also "contrary to the stat- 
ute in such case made and provided," but this ir' i t  be a defcd is one 
cured in express terms by our statute of jeofails, C.S. 4625. 

It is further insisted for defendant that  the locality to which this 
regulation applies is nowhere n~entioncd or de4gnatecl in the law 
and the same is not therefore included in the powers conferred upon 
the board. But  a perusal of the statute and more particl~larly ser- 
tion 1878, which appertains more dirwtlv to the question, will dis- 
close that  the jurisdiction of the board extends to all the public 
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waters of the State or over which it has control. "The several waters 
of the State" is the  precise !anguage of the sevtion referred to, and 
the numerous portions of the law in which p1ac1.s are expressly men- 
tioned are not in restriction of the general ~vords of the principal 
section, but these places are only mentioned because special pro- 
vision is i m d e  as being desirable or necessary for tliose places, and 
this objection also must be overruled. 

It cannot for a moment be maintained that  c:scallops, the subject- 
matter of the inquiry are not within the p o w m  conferred. I n  the 
portion of the statute defining the terms and subjects of the chapter 

in question, the  word "fish" is made lo  include "porpoises, 
(826) and other marine mammals, fishes, mollus~a,  and crusta- 

ceans." Not only do escallops come vithin this comprehen- 
sive definition, being a "molluscs of the species pectinidr," but in a 
later part of the chapter, they are expressly mentioned ns being 
within its provisions. This objection therefore 1s overruled. 

We have given the case most careful consideration and owing to 
the very great importance of this industry to the State and its 
people, i t  is gratifying tha t  the conviction can be upheld in accord 
with accepted principles of constitutional and ~1 atutory construction. 
It is a subject that  has deservedly received the fullest consideration 
of our Legislatures and under the capable, courageous, and impar- 
tial enforcement of the law tha t  ha.  reva ailed for the naqt several 
years, there is reason to believe that substantial and ever increa4ng 
benefits may be expected. 

There is no error and the judgment below i s  affirmed. 
No error. 

Cited: Provision Co. v. Doves, 190 N.C. 13; S. v. Mnultsby, 
191 N.C. 484; Lilly & Co. v. ,Ea?md~rs, 216 N.C. 186; In  re Annex- 
ation Ordinances, 253 K.C. 649. 

STATE o. HUDY DORSETT ET ILL. 

(Filed 2 November, 1921.) 

Criminal Law-Robbery-Felonious Assault-Evidence - Trials - Ques- 
tions for Jury. 

Under the conflicting evidence in this case and upon a trial free from 
prejudicial error, thc 1-erdict and judgment are upheld on appeal, finding 
the three defendants gi~iltp of robbing the prosecuting witness and his 
wife a t  their home, and one of them also gnilty of a criminal assault on 
him with a pistol. 
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APPEAL by defendant from Lmg,  J. ,  a t  A,~gust Term, 1921, of 
ROCKINGHAM. 

Criminal prosecution tried upon an indictment charging all three 
of the defendants with r o b h r y ,  and tb11 defendant, Coford. with a 
felonious assault. 

On Sunday night, 6 June, 1921, F. H. Finney, nn elderly man, 
was called from hi. home by the dpfmdant, Coford, and anothfr 
man in company with him. Just  as the prosecuting witness opened 
the front door, the two men grabbed him and jerked him out into t! e 
yard. They both had pistols. Finnry tect i f id:  "The unknown n;an 
went into the house while Coford held me a t  the door. While they 
were robbing my wife, just about the time they got through and t!~e 
shooting  as over, a car came up to niy hog pen just below the house 
and these two men, Coford and t h ~  unknown man, went down. got 
in it and left. I didn't know who the men in thc car were. 
I didn't .ee them, juqt heard them talking. They took $13.00 (827) 
from nlc and $3.5 00 from my wife. I was shot in the leg, 
had to go to the hospital, have my leg split to the bone and the hall 
taken out. Khcn  the men startcld to the car t !~ev gave me bsck $3.00 
and my knife." 

There was much cviclcncc pro and con as to 
the real a-sailant and as to ~ ~ h e t h e r  Dorsett 
present, aiding, abetting, and assiiting in thc 
crime. 

The defendants denied having ynything to 
and upon their evidence, if belie: ed, the jury 
have returned a verdict of acquittal. 

whether Coford n.as 
and Kirkman v;ere 
perpetrntinn of thc 

do with the affair; 
undoubtedly would 

The three defendants were convicted of robbery and the dcfencl- 
ant.  Coford, was also found guilty of an assault with a deadly wea- 
pon. 

From a judgment of two pears Imprisonn~ent. with awignrnent to 
work upon the public roads, tlle defendants appealed. 

Attorney-General JIcrnning and Assistant Attomzy-General Nash 
for the State. 

J .  JI. Sharp and Glidewell R. h4npbe.vy for defoidants, 

S T ~ C P ,  J. The record discloses a serious and aggravated breach 
of the criminal law. The  prosecuting nritnesg was called from his 
home in the night-time, assaulted, rohhrd, and shot. There n7as 
ample evidence, offered by the State tending to show that  the &- 
fendants were the guilty parties. On the other hand. there was nlu& 
evidence offered by tlle defendants, in support of their defenqe, 
which tended to establish their innocence. Rut  upon the controverted 
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questions of fact, and the ultimate issue of guilt, the verdict of the 
jury was adverse to the appellants. 

There are a number of exceptions appeari~ig on the record, re- 
lating to the admission and exclusion of evidenze and to his Honor's 
charge, but we have failed to discover any prcljudicial or reversible 
error. The case apparently has been tried in substantial confornlity 
to our decisions on the subject; and, after a cnreful consideration of 
all the material questions presented, we find no error, and this n7ill 
be certified to the Superior Court. 

?So error. 

(Filed 2 November, 1921.) 

1. Spirituous Liquors-Intoxicating Liquors-Keturn i n  Kind-Barter- 
Payments-Evidence-Appeal a n d  Error--Halmless Error .  

A loan of intoxicating liquor upon a promise t h l t  it should he returned 
in kind is a violation of our prohibition law, and where there is further 
evidence that the buyer had promised to pay in money, rejection of testi- 
mony as to whether the defendant had erentually been paid is immaterial, 
either the barter or the promise to pay being sufficient. C.8. 3378. 

2. Criminal Law-Indictmeat-Spiritl~ous Liquors--Intoxicating Liquors 
-Statutes. 

The validity of an indictment for the unlawl'ul sale of intoxicating 
liquors does not depend upon a charge of a sale lo any particular perscn 
or to persons unknown. C.S. 3383. 

3. Same-Jurisdiction--Courts. 
When it  appears that the court has jurisdiction of the offense charged 

against the defendant of violating our prohibition lam. it is not necessary 
for conviction for that indictment should charge the date of the trans- 
action or that the offense was committed in that c~mnty. C.S. 4623. 

4. Same-Waiver. 
Where an indictment for the violation of our prohibition law hns been 

found by the grand jury of the county, the defenlant, as  to jurisdiction, 
waives the omission of the indictment to charse that the offenw had been 
committed in that county, by failing to  enter a plea in ahaternent a t  the 
trial. 

6. Same-Statutes. 
A motion in arrest of judgment will not be allowed after conviction f(.r 

omission of the bill of indictmwt to charge the date of the offense or its 
failure to show the venue thereof. C.S. 4623, 4626. 
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6. Criminal Lalderdict-Jurors - Explanation - Recomn~endation of 
Clemency. 

The verdict in a criminal case should either be "guilty" or "not guilty," 
and the tl.inl judge should prol)erly see that it is so rendered. it being in 
his discretion to hear the jurors state their reasons for their verdict of 
guilty ; and a recouuueudatiun for clemency is hut  surplnsage. 

APPEAL by defendant from Long,  J., August Term, 1921, of 
ROCKINGHAM. 

This was an indictment for violation of the prohibition  la^, set- 
ting out four  count,^, the first of which alleged an u n l a w f ~ ~ l  sale of 
spirituous liquors and the second for having spirituous liquors in 
possession for the purpose of sale. The defendant introduced no evi- 
dence. Verdict of guilty. When the foreman began giving the reasons 
for the verdict the court told him that the jury must find for their 
verdict "guilty" or "not guilty," and thereupor' the jury re- 
turned a verdict of guilty with a recommendation for mercy. (839) 
Judgment and appeal by defendant. 

Attorney-General Manning and Assistant Attorney-G'meral rYash 
for the State. 

J .  R. Joyce, W .  Leland Stanford for defcnlEant. 

CLARK, C.J. The witness Price testified that the defendant let 
hi111 have three pints of whiskey which was: lonnec! to him; that  
he did not buy it ,  but that he agreed to return it. and told the de- 
fendant that he did not know when he would get the whlskey to re- 
turn, and afterwards offered to pay him. 

The defendant excepted to the refusal to let the witnes. Price 
answer the question whether he afterwards paid the defendant. The 
question was in~material and irrelevant, for a sale on credit, or a 
loan of liquor to be returned, comes within the statute. In  R v. Mit- 
chell, 156 X.C. 659, the Court hrld: "When one lends spirituous 
liquor n-ith the understanding that i t  shall be returned in kind, the 
title to the liquor passes absolutely on the considerntion of its be- 
ing replaced, and the transaction is a barter or exchange and comes 
within the meaning of the word 'sale,' and therefore is s violation 
of the said prohibition law." Brown, J., a t  p. 662, very appropriately 
said: "In adopting the prohibition statute enacted by the General 
Assembly, our voters had in view the prevection of the trafic in In- 
toxicating liquors in the State. If i t  were allowable to carry on an 
exchange or barter in whiskey, the law mould be rendered practically 
worthless and incapable of enforcement. TT'llenever a person was 
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charged with any illicit sale of liquor the defenso in most cases doubt- 
less would be tha t  the transaction was only an exchange or barter." 

The defendant introduced no evidence but contentec! himself 
with demurring to the evidence of the State, w h ~ c h  was properly sub- 
mitted to the juiy. The exceptions to the charge do not ~.equire dis- 
cussion. 

The  defendant moved here in arrest of judgment on the grouna: 
1. Tha t  the bill of indictment does not allege a $ale to any par- 

ticular person or to a person or persons to the  juror^ unknown. Laws 
1913, ch. 44, sec. 6, now C.S. 3383, prescribes tha t  in an indictment 
for this offense ((It shall not be necessary to allege a sale to a par- 
ticular person, and the violation of law be proved t y  circumstantinl 
evidence as well as by direct evidence." This .cection was sustained 
in S.  v. Brown, 170 N.C. 714. 

2. T h a t  the offense is not alleged to h a v ~  been committed in 
Rockingham County, and also argued that  the date of the trans- 
action was not set out in the indictment. C.S. 462.5, which wns pre- 
viously Rev. 3255, and Code 1181, provides t !~a t  no judgmmt can 

be stayed or reversed (among other things) for failure to 
(830) state the time or stating an impossible time of the cornmi.;- 

sion of the offense when time, as in t h ~  case, is not of the 
essence of the offense, S. 11. Williams, 117 N.C. 755, nor for wact of 
a proper and perfect venue when the courts shall appear to have 
had jurisdiction of the offense. 

The heading of the indictment was probably "Korth Carolina- 
Rockingham County," and the indictment merely recites that  the 
offense occurred on &lay,  1921 "at and in the county aforesaid. ' 
But  whether there was such heading or not, the indictment w i s  found 
by the grand jury of Rockingham which had jurisdiction of the of- 
fense, and if the offense had not been commit td  in that county the 
defendant waived the objection by not pleading in abatement. S, v .  
Lewis, 142 N.C. 636. The authoritieq that  a motion in arrest of judg- 
ment will not be allowed after conviction for the omission of the date 
or failure to state the venue of the offenses a.-e collected in S I:. 

Francis, 157 N.C. 612; S. v. TVhite, 146 N.C. 609, and S. 21. Lun- 
caster, 169 N.C. 284. 

C.S. 4623 provides tha t  no bill or warrant ~ h a l i  be ,quashed for 
informality: "Every criminal proceeding hy .#arrant, indictment, 
information, or impeachment is sufficient in form for all intents and 
purposes if i t  express the charge against the defendant in s plain, in- 
telligible and explicit manner, and the same shall not be quashed 
nor judgment thereon stayed by reason of any informality or re- 
finement, if in the bill or proceeding suffirient matter appears to en- 
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able the court to proceed to judgment." This and C.S. 4625, are our 
principal statutes of jeofails, which hxve been frequently cited, see 
citations thereto in the Consolidated Statutes under the above sec- 
tions. 

Chief Justice Ruffin, with his strong common sense in the ad- 
ministration of the law quotes the  above words from the act of 1811, 
ch. 809, and says: "This law was certainly designed to upheld the 
execution of public justice, by freeing the courts from those fetters 
of form, technicality and refinement,. which do not concern the sub- 
stance of the charge, and the proof to support it. Many of the cages 
of the law have before called nice objections of this sort a disease 
of the lam, and a reproach to the bench and larnerlt that  they were 
bound down to strict and precise prccedents, neither more brief, 
plain, nor perspicuous than tha t  which they were constrained to re- 
ject. In all indictments, and especially those for felonies, exceptions 
extremely refined and often going to form only, have been, though 
reluctantly, entertained. We think the Legislature meant to disallow 
the whole of t,llem and only requires the sut,st,ance, that is a direct 
averment of those facts and circumstances which conditute the crime 
to be set forth. It is to be remarked that the act directs t l ~ e  court to 
proceed to judgment without regard to two things -the one, form, 
the other, refinement." These clear expressions by this emi- 
nent judge have been often quoted since in the opinions of (831) 
this Court. 

The requirement of the judge tha t  the jury should find the de- 
fendant "guilty" or "not guilty" was eminently proper. S. I , .  God- 
win, 138 N.C. 586, and without that there would ha1.e been no eufi- 
cient verdict. It was his duty to sec tha t  the verdict was returned 
and recorded in proper form. S. v. TT7hitrlker, 89 N.C. 472; S. v. Whit- 
son, 111 X.C. 697, and cases there cited. How far the col~rt  ~houlcl 
permit the jury to give their reasons was a matter within his discre- 
tion which is not subject to review by us, nor does it zppenr how far 
he allowed them to explain their verdict, beyond the fact that they 
did make a recommendation for clemency - which is rncre mr-  
plusage and does not vitiate the verdict,. S. zl. JlcK(ty, 150 K.C. 816. 

No error. 

Cited: S. v. Snleeby.  183 K.C. 741: S. v. Brame ,  185 N.C. 633; 
S. v. Snipes, 185 K.C. 746; S. v. E J d  186 K.C. 484; ,S. v. Ray, 209 
N.C. 775; S .  v. Perry ,  225 S .C .  177. 
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STATE V. JAMES VANHOOK. 

(Filed 2 November, 1921.) 

1. Constitutional Law-Police Powers. 
The police power is one inherent in the State a:; an attribute of govern- 

ment, and is not a grant der i~ed  from the written organic law. 

2. Same-Statutes-Municipal Corporations - Cities and Towns - Dale- 
gated Powers. 

The General Assembly has the authority to Atlegate legislative power 
to municipal corporations of limited or local cha:acter, relating to their 
governmental functions, or other proper and legitimate purposes. 

3. S a m ~ D a n c e  Hall-Statutes. 
Cities have power, among other things, to license, prohibit, and regulate 

dance halls, by espress provision of C.S. 2787, and in the interest of 
public morals provide for the revocation of such license, 3s a valid exer- 
cise of the State's inherent police power, made applicable to cities and 
towns generally. C.S. 2786, art.  15. 

4. Same--Sound Discretion-Limited Powers. 
An ordinance requiring the consent of the bo~.rd of clirectors of the 

city before keeping a dance hall therein is not ohjectjonable ns an arbi- 
trary exercise of power, or as  being at  the pleasure of the board, but 
comes within its limited legal discretion. which the courts wi!l not permit 
it to abuse, or will disturb in the absence of its abusive use. 

CRIMINAL action, tried before Horton, J., a t  M a y  Term, 1921, of 
DURHAM. 

The  warrant issued by the recorder is as follow..: "G. W. Proctor, 
being duly sworn on information, ssye that  .James Vanhook on or 

about 26 May,  1919, with force and arms, a t  and in the 
(832) county aforesaid, and within Durham Township, did will- 

fully, maliciously, and unlawfully conduct the business of 
dance hall a t  which an admission fee mias chargod: he the mid Van- 
hook not having a permit for said dance from the bonrd of alder- 
men against the statute in such ca9es made and l~rovided, and against 
the peace and dignity of the State." 

On 7 May,  1919, the board of aldermen of the city of Durhain 
adopted the following ordinance: "Re it ordained by the board of 
aldermen of the city of Durham that no person, firm, corporation, 
club or organization shall give, conduct or hold any dance, or con- 
duct or maintain any dance hall within the city of Durham for 
which a charge shall be made to those attending, which charge is 
either in the form of admission or entrance dues paid to the person, 
firm, corporation, club or organization giving 3r holding the said 
dance or conducting the said hall or club room, without first hnv- 
ing obtained the consent of the board of aldermen." 
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After this ordinance mas adopted the defendant applied to the 
board for a license to conduct a dance hall in the  city, and the li- 
cense m-as refused. There wns evidence for the drfendmt tending 
to show that he was "the social leader of the colored people of the 
city"; that  he had "cultivated the fine ar t  of dancing;" that he had 
"let them (aldermen) know he was a man of good character"; and 
that  the board passed upon each application and granted or refused 
license in their discretion. There was evidence for the State tending 
to show that  there had been ''disturhing elements" in the defendant's 
dance hall - "fights and cursing"; and tha t  some arrest< had been 
made there. The defendant kept the hall open without a license. On 
appeal from the recorder's court he was convicted in t l ~ e  Superior 
Court, and after judgment wa? pronounced, he e s c c p t ~ d  and ap- 
pealed. The only question presented is whether the ordinance is 
valid exercise of the police power. 

Attorney-General Manning and 2lssisfant A t t o r n e y - G ~ n e r d  Na.sh 
for the State. 

R. 0. Everett  for defendant.  

ADANS, J. It is conceded tha t  the police power, regarded as an 
attribute of government, is inherent in the states, and is not a grant 
derived from the written organic law. The difficulty of drawing the 
boundary line which divides the police power from the o t l w  fimc- 
tions of go~ernment  has often been recognized, but Judge Cooley's 
definition of the police power of a state has met the approval of 
many courts. H e  says that this expression "embraces the whole sys- 
tem of internal regulation, by which the state seeks not only to pre- 
serve the public order and to p r e ~ e n t  offenses against the state, but 
also to establish for the intercourse of citizens with c i t i~ens 
those rules of good manners and good neighborhood which (833) 
are calculated to prevent a conflict of right, and to insure 
to each the uninterrupted enjoyment of his own so far as is reason- 
ably consistent with a like enjoprnent of rip,hts by others." The po- 
lice power has been described as the law of necessity, and ns the 
power of self-protection on the part  of the community. 6 R.C.L. 186. 
Upon the proper exercise of this p o ~ ~ e r  drpend the life, safety, health, 
morals, and comfort of the citizen, the enjoyment of private and 30- 

cia1 life, the beneficial use of property. and the security of social 
order. Slazrghterhouse cases, 16 Wall 62. In  Pearsnll v. R. l?.. 161 
U.S. 666, i t  is said: "And so important is this power and so neces- 
sary to the public safety and health, that it cannot be bargained 
away by the Legislature, and hence i t  has been held that charters 
for purposes inconsistent with a due regard for the public heaIth or 
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public morals may be abrogated in the interesls of a more enlight- 
ened public opinion." 

The legal right of the Gencral Assembly to delepte  legislative 
power to municipal corporations is well settled, when the power 
granted is such as relates to the exercise of governmental functions 
of limited or local character, or to other legitilqate and proper mu- 
nicipal purposes. S. v. Austin, 114 N.C. 857; S. v. L h ~ d l e y .  ante, 822. 

Chapter 56 of the Consolidated Statutes is divided into three sub- 
chapters. The first deals with regulations which are independent of 
the act of 1917; the second, with the Municipal Cornoration Act of 
3917; and the third with the Municipal Finance Act. By sec. 2623(7), 
in the first subchapter, a city or town is authorized to provide for 
the municipal government of its inhabitants in the manner required 
by law, and by sec. 2673, the commissioners arc empowered to make: 
ordinances, rules, and regulations for the better government of the 
town, not inconsistent with the law of the land. By sec. 2786, which 
is in the second subchapter, the provisions of Art. 15 are made ~ p -  
plicable to  all cities and towns whether or nol, they have adopted 
the plan of government, and the powers thercin granted are declared 
to be in addition to and not in substitution of the existing powers of 
cities and towns. Section 2787 provides that  in addition to and co- 
ordinate with the power granted to cities in subchapter 1, and any 
acts affecting such cities, all cities shall have power "to license, pro- 
hibit, and regulate pool and billiard rooms and dance halls, and in 
the interest of public morals provide for the revocatisn of such li- 
censes." The ordinance in question was enacted in purquance of this 
authority, and is clearly a valid exercise of the police power of the 
State. Instances of a similar exercise of the police power may be 
found in ordinances which prohibit disorderly conduct, or abusive 
or indecent language, or the entrance of an unmarried minor into a 

saloon, or the pursuit of one's ordina1.y business on Sun- 
(834) day;  or which regulate the weighing of cotton, or the run- 

ning a t  large of hird dogs during the closed season for quail, 
or vaccination for the public health, or which deal with varjous 
other situations affecting the health, comfort, morals, and safety of 
the people. S. v. Sherrard, 117 N.C. 717: S. 11. .Barnhordi. 107 N.C. 
789; 8 .  11. Austin, 114 N.C. 855; S. v. Tyson, 111 N.C. 697: S. v. Hay .  
126 N.C. 999; S. v. Blake, 157 N.C. 609; S. 21. Rzr~bage. 172 N.C. 876. 

The counsel for the defendant contends that the ordinance con- 
fers upon the board of aldermen unlimited discretion in granting 
or refusing license, that  i t  prescribes no uniform rule by which the 
board shall be guided, and that  the aldermen corsequently pas9 upon 
each application "according to their own pleasi~re." But the board 
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is not clothed with arbitrary or unlimited discretion. Whether a li- 
cense shall be granted upon application is a mattcr within the lim- 
ited legal d~scretion of the board. It is true tha t  in the absence of 
abuse such discretion cannot be controlled by the courts, but the 
ordinance is not for that  reason void. Rrodvnr v. Groom, 64 N.C. 
244; Key v. Bd. of Educntzon, 170 N C. 126. Of course uniformity o f  
operation upon all d i k e  is essential, but this requirement is met by 
the express language of the ordinance. 

I n  view of the evidence tending to shorn the "disturbing ele- 
ments" in  the defendant's hall, the "fighting and cursmg," and the 
arrests that  had been made there, we must assume that  due regard 
for the public welfare impelled the aldermen in the exercise of their 
limited legal discretion to refuse the license. 

The defendant's counsel relies chiefly on S v. Tenant. 110 N.C. 
609. In  tha t  case i t  appears tha t  the city of Asheville had enacted 
the following ordinance: . 'That no person, firm, or corporation shall 
build or erect within the limits of the city any house or building of 
any kind or character, or otherwise add to, bmld upon, or generally 
improve or change any house or building, without having first applied 
to the aldermen and obtained a permission for such purpov." This 
ordinance mas held void on the %round that  i t  was an  unwarranted 
interference with the ordinary incidents of ownership a t  the 2rbi- 
trary will of the board of alderinen without valid yea-on, ~ n d  that 
i t  had no reasonable relation to the exercise of the police powers 
vested in the board for the well ordering of the city. This objection 
cannot avail the defendant in the case before this Court. Brzinsz~!lck- 
Balke Co. v. Mecklenburg, 181 N.C. 388. 

No error. 

Cited: 8. v. TBeddingtori, 188 N.C. 644; S. v. D e ~ s o n ,  189 N.C. 
176; Bd. of Ed.  v. Comrs., 189 N.C. 652; Moore v. GreensF~oro, 191 
N.C. 593; Bizzell 21. Goldsboro, 192 N.C. 355, 360; Harden v. Ro- 
leigh, 192 N.C. 398; S. v. Yarhoro, 194 N.C. 503; S. v. Lockey, 198 
N.C. 555; Ti7nke Forest v. Xedlin, 199 X.C. 85; Eliznbrjth City v. 
Aydlett, 201 K.C. 605; Roach v. Burhn?r~, 204 N.C. 591; I n  re -4p- 
peal of Parker, 214 N.C. 55; Sh~rford 21. Ti7nyrtssv~lle, 214 Y.C. 138; 
S. v. JPcGee, 237 N.C. 642; S. v. Toirel-7, 239 N.C. 278. 
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(835) 
STATE v. S. W. CROUSE. 

(Filed 2 Xovember, 1021.) 

1. Criminal Law-Evidence-Jlotjons-Nonsuit. 
Defendant's motion to dismiss a criminal act io:~ as in case of nonsuit 

upon the evidence will be denied when the State's evidence, taken alone 
or with the other evidence in the case, is sufficient in law for a conviction. 

8. Same--Circumstantial Evidence - Inferences - Questions f o r  J u r y  - 
Trials. 

Where there is absence of direct proof of the lefendant's guilt on the 
trial of a criminal action, the jury may not only find the basic facts, but 
make the permissible inferences therefrom in determining the question of 
the defendant's guilt or innocence, which enters into the consideration of 
the court upon defendant's motion to dismiss as  in case of nonsuit. 

3. Spirituous Liquor-Intoxicating Liquor-Nonsu~~t-Motions-Evidence 
-Questions fo r  Jury.  

Evidence tending to shom that a furnace for a still had been found in 
the ricinity of the defendant's home, from which the still had been re- 
moved, but found nearer defendant's residence, with other evidence thnt 
spirituous liquor had beell made and found there, and also found a t  
defendant's home to which was a pathway, with the other evidence in 
this case: Held, sufXcient to sustain a verdict cf the defendant's guilt 
in unlawfully manufacturing spirituous liquor and having i t  in possession 
for the purposes of sale. 

4. Same-Instructions-Expression of Opinion - Fltatutes - Sppea l  a n d  
Error .  

Where there is evidence suf6cient to convict the defendant for unlaw- 
fully manufacturing spirituow liquor and keeping it  on his premises for 
sale, the giving of a requested instruction that the jury should consider 
the fact that the still was not on the defendant's premises as  tending to 
shom his innocecce, would be a n  expression of the judge's opinion upon 
the weight and effect of the evidence, and is propelly refused. 

5. Spirituous Liquor-Intoxicating Liquor-Evidence-Scienter - Corre- 
lated Facts-Intent. 

Where there is evidence that the still and liquor were found in the 
possession of the defendant, charged with the unlawful manufacture and 
sale of intoxicants, and under his control, the question of his intent or 
purpose becomes both relevant and material, and it may be shown as 
throwing light on that question, but not as  a separate offense, that about 
ninety days before the trial a still was found nearm the defendant's house, 
giving indication that it had been operated the prweding night. 

APPEAL by defendant from Long, J., and a jury, a t  July Term, 
1921, of FORSYTH. 

Criminal action. The defendant was con+tt:d of manufacturing 
spirituous liquor and having i t  in possession for the purpose of sale 
in violation of law. At the close of the State's evidence, and, again 
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a t  the close of all the evidence, the defendant moved to dis- 
miss the action as  in case of nonsuit. The motion was over- (836) 
ruled. Defendant excepted. Other exceptions appear in the 
record. 

Attorneg-General Manning and Assisfant d ttorneg-General Nash 
for the State. 

John D. Slawter, Swink & Hulchins, and 0. 0. Bfird for defsnd- 
ant. 

ADAMS, J. The defendant's motion to dismiss the action must 
be determined by the question whether the evidence, when construed 
most favorably for the State, is legally sufficient to convict. If it is, 
or if there is any evidence in the record to sustain the counts on which 
the defendant was convicted, the exception must be overruled. S. v. 
Carmon, 145 N.C. 482; S. v. Walker. 149 N.C. 528; S.  u. Carlsor/, 
171 K.C. 823. I n  the absence of direct and positive proof, the State 
is often required to rely upon circumstantial evidence; and when a 
fact  is to be proved by such evidence, the finding of the jury is not 
dependent entirely upon belief in the truth of the testimony, since 
the jurors must not only beljeve the witnesses, but must also draw 
from their testimony the inferences arising from the facts prored. 
Snowden v. Bell, 159 N.C. 500. All the rircumstances di~closed by 
the evidence, taken in their entirety, must be considered and n-eighed 
by the jury in drawing such inferences, and in determini~g the guilt 
or innocence of the defendant. 

There was evidence for the State tending to show that on 24 
June, 1921, Newsome, Pulliam, Scott, Flynn, Wooten, and Dunn- 
igan, deputies of the sheriff, went to the defendant's home with a 
search warrant; tha t  Newsome went down the branch on the right 
of the defendant's home and found a furnace under which there had 
been a fire; that  a few hundred yards away he found tubs in a 
thicket, and a place from which a still had been removed; tha t  25 
or 30 steps nearer the defendant's home and about 200 yards there- 
from he saw a still (which meantime had been discovered by PuI- 
l iam), under which fire had recently been burning, and tubs in which 
there had been a quantity of beer; that  there was a path leading 
from the still house toward the defendant's dwelling; tha t  two kegs 
and several fruit jars, which contained liquor, were found - one of 
the kegs containing two or three gallons and the other about five; 
tha t  after two of the  officers had gone to the defendant's house, they 
saw the defendant's wife go into a room and put under the bed n 
fruit jar, which contained more than a quart  of whiskey, while an- 
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other found a sniall quantity in the cellar; that  the jars found in the 
house corresponded in size with those found in the field. There svns 
evidence tending to show tha t  the  defendant's character was had as 
to the manufacture of liquor, and there were ~ a r i o u s  other circum- 

stances tending to show his guilt. This evidence was clearly 
(837) of sufficient probative force to require its submission to the 

jury on each count, and on a motion tc dismiss, the defend- 
ant's evidence in rebuttal need not be considel-ed. S. v. MciMillan, 
180 N.C. 742; S. v. Bush, 177 K.C. 551; AS. 11. hrorner, 174 N.C. 789. 
8. v. Prince, ante, 788, is easily distingaishable in tha t  there mas an  
absence of evidence which could reasonably he ('onstrued as connect- 
ing the defendant in tha t  case with the offensc chargrd. The motion 
to nonsuit, and the defendant's prayer that  if the jury believed the 
evidence they should acquit the defendant, and that  thcre was no 
evidence tending to show tha t  the defendant aided another in the 
unlawful enterprise, were properly declined. 

His Honor could not have granted the defendant's request to in- 
struct the jury that  the  location of thc distillery on the land of an- 
other should be considered as tending to show that  the defendant 
was not guilty on either count, without invading the province of the 
jury, and expressing an opinion upon the weight and effect of the 
evidence. 

Newsome, a witness for the State, mas permitted to testify, over 
the defendant's objection, tha t  about ninety days before the trial, 
or possibly in the preceding September, he found a still a t  night 
about 800 yards from the defendant's house, anc that i t  had been in 
operation during the night. It will he borne in r i n d  thnt  the defend- 
an t  was convicted of the manufacture of liqucr, and of having it 
in possession for the purpose of sale. If he owned or controlled or 
had in possession the still or the  liquor, the qut&ion of his purpose 
or intent a t  once became both relevant and material. Evidence of 
circumstances sufficiently connected with the r n , h  charge are com- 
petent to show purpose or intent. They are ref!arded as part  of a 
series of circumstances which, when connected and correlated, are 
deemed to be competent in proof of the main f&. This principle is 
illustrated by the opinion in S. v. Stancill, 178 N.C. 686, in which i t  
was held that proof of the commission of other like offenses to show 
the scienter, intent, or notice is generally competent when the crimes 
are so connected or associated that  such evidence will throw light upon 
that  question. A discussion of the authorities may be found in S. 
v .  Simons, 178 N.C. 679, in which the same principle is stated with 
clearness by the Chief Justice. 

The  defendant's exceptions to questions propounded by the so- 
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licitor to t,he witness Dean on cross-examination manifestly con- 
stitute no ground for a new trial. If the evidence elicited was imma- 
terial it was also harmless. We have examined the defendant's ob- 
jections to the testimony of the witness Swain, and find them to be 
without merit. Upon the whole record we find 

No error. 

Cited: S .  v. Mills, 184 N.C. 698; S. 21. Presley. 188 N.C. 814; 
S. v. Pnyne, 213 N.C. 724; X. v. C o l s o ~ ,  222 N.C. 29; S. v. JietZlzr?, 
230 hT.C. 303; S. v. Grainger, 238 N.C. 740; S. v. Harrison, 239 N.C. 
663; S.  v. -licClain, 240 N.C. 175; S. v. Bell, 249 N.C. 382. 
(838) 

STATE V. TVI1,LIAJI RElD PANNIL, GARLAND WATT, AND 
rlHAKLES W. CtiRRIE.  

(Filed 2 Sovember, 1921.) 

1. Criminal La~v--Larceny and Receiving-Severanc8-bIotions.--Court's 
Discretion-Appeal and Error. 

Where the indictment chnrges several defendants with larceny or re- 
ceiving goods from the warehouse of the prosecutor in a connected manner, 
a motion to serer the trials is addressed to the sound discretion of the 
trial judge and his refusal of the motion is not reviewable on appeal. 

2. Criminal Law-Larceny and Receiving-Evidence - Intent - Knowl- 
edge. 

Where there is evidence that the warehouse of the prosecutor was 
broken into in the night and a large quantity of oats was taken therefrom, 
as  charged in the bill of indittinent. and wagon tracks Icd therefrom to 
the barns of the several dtlfendants, wherein bags of oats were found 
early the nest morning, with niarks thereon tending to identify them as 
the property of the prosecutor, evidence that baqs of "sweet feed" were 
also found there with identifying marks is competent as tending t n  show 
ownership of the goods and irnowledge and intent up03 the two counts in 
the bill of indictment of larceny and receiving of the oats. 

3. Appeal and Error---Objections and Exceptions-Instructions-Recital 
of Evidence. 

The recital of the testimony in the case in the summing up by the judge 
to the jury is an appeal to their recollection of the evidence, and whrre a 
party to the action thinks that this has inaccurately been done, he is 
deemed to have waived his right to except after the case has been sub- 
mitted to the jury, and lie has failed to call the matter to the attention 
of the judge a t  the time. and when thereafter the exception has been 
taken, it  will not be considered on appeal. 
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4. Appeal and Error - Objections and Exceptions - "Broadside Excep- 
tions." 

-4 general or "broadside" exception to the charge of the judge to the 
jury will not be considered on appeal. 

APPEAL by defendant from Webb, ,I., a t  the May Term, 1921, of 
ROCKINGHAM. 

The defendants were convicted of larceny cf a large quantity of 
oats, the property of Nello Teer, and from the judgment upon .wch 
conviction appealed to this Court. 

Exceptions seven and nine were directed to the judge's refusal 
to  give judgment as of nonsuit a t  the conclusicm of the State's evi- 
dence, and again a t  the conclusion of all the e-iidence. 

The prosecuting witness, Nello Teer, was a contractor working 
upon the public roads of Rockingham County, (2nd owning a n u ~ ~ b e r  
of mules and horses used in this work. He  kept a warehouse in the 
town of Reidsville in which he stored a large quantity of oats and 

sweet feed for his stock, and had missed oats for some time, 
(839) about 300 bushels. Besides the ordinary fastenings, he nailed 

up the windows to the warehouse, and put a bar across the 
door. On the night of 11 December, 1920. the vrarehouse was broken 
into and fourteen five-bushel bags of oats were taken out. Allout 7 
o'clock next morning he discovered the loss and secured two police- 
men of the town to accompany him with a search warrant in his at- 
tempt to follow the trail of the thief or thievet:. A one-horse wagon 
had been backed up t o  the platform, and though it had rained the 
night of the theft, they followed the track of this wagon along a 
devious course, and first to  the barn of the defendant Currie. There 
they found a box of oats, and certain sweet 'eed bags which had 
Teer's name on them. The box of oats contained ten or fifteen 
bushels, and empty bags were hanging up on a wire across the 
corner of the feed room. There were a dozen or more sweet feed bags 
with Teer's name upon them, and eight or more oat bags with his 
stock number on them. His stock number war 2-72, the 72 indicat- 
ing the grade of the oats, and the Z, it is contended, the point to 
which they were shipped. The wagon track was then followed from 
Currie's barn to the barn in which the other two defendants kept 
their horses. All of the defendants ran dravs in  the town of Reids- 
ville. He  found in Garland Watt's feed-room three full bags and 
one half-full of oats. The bags had the stock number 2-72 on them. 
In another department in the barn there mas a box that  had ten 
bushels or more of oats in it. Several empty hags were found on that 
box which contained also the stock number. He  saw Garland Watt's 
horse after Garland was arrested: observed the horse's track, and 
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i t  was very much like the track made by the horse attached to the 
wagon: "So much like i t  that I thought i t  was the same track nladc 
by the shoe." 

The defendant Pannill occupied one of the departments of a 
barn, in which Garland Watt  had another. There were ten or twelve 
bushels of these oats in W l l  Pannill's department. Will's father, 
Tom Pannill, and another man had horses in this barn also. None of 
the defendants had worked for Teer, and he had sold no oats or 
sweet feed to any of them. When his oat  bags were emptied, he bundled 
them up and shipped them to T. A. Jennings & Sons, Lynchburg, Va. 

The defendants claimed tha t  they had bought these oats from 
one TJTill, or Brer, Garland. The defendant Currie testified that Will 
Garland sold him two bags of sweet feed a t  $2.50 a bag. H e  did not 
see Will Garland any more, h l t  when he went in the barn the morn- 
ing of the search the barn was filled with the oats and the sacks were 
hanging where he had other sacks hung. He  knew tha t  the  price of 
sweet feed on the market was from $3.40 to $3.60. H e  did not pay 
Will Garland for oats or m e e t  feed. Garland Watt claims that  hc 
bought two bags of sweet feed and one bag of oats from Will Gar- 
land on the same clay tha t  Currie claimed to have bought 
his. For the three bags he was to pay Will Garland $7.50. (840) 
The oats were put  in his barn tha t  night, without his knowl- 
edge. Will Pannill also claimed to have bought tn7o bags of oats. a t  
$2.50 a hag, from Will Garland, and found them in the barn the 
next morning, the morning of the search, when he went to f e d .  He 
did not pap Will Garland for them. It seems from the testimony that 
Will Garland had disappeared. 

Defendants appealed from the judgment upon the verdict of guilty. 

Attorney-General X a n n i n g  and Assistant iiitorney-General, Mash 
for the State.  

J .  d l .  Sharp and J .  R. Joyce for defendants. 

WALKER, J . ,  after stating the case: If we follow the rule that 
only the State's testimony, with so much of the defcndmt's sustnin- 
ing it ,  is to be considered, on a motion for judgment as of nonsuit, 
we are of the opinion tha t  the evidence is amply sufficient to sustain 
the verdict, and the motion for a nonsuit was properly overruled. 

Exception one was directed to the judge's refusal to sever the 
trials of the three defendants. This, however, was in the sound dis- 
cretion of the court. S .  v. Southerland, 178 N.C. 676, where it was 
said to have been frequently held tha t  a niotion for a separate trial 
of defendants charged in the same hill of indictment is a matter that 
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must necessarily be left to the sound discretion of the trial judge. To 
undertake to review such rulings is impracticable, and would result 
in great delay in the disposition of criminal actions. It is only when 
there appears to have been an abuse of such discretion thnt this 
Court will entertain such exceptions and review the rulings of the 
trial judge. Nothing of tha t  nature appears in this record, citing S. 
v. Dixon, 78 N.C. 558; S. v.  Parrish, 104 N.C. 689; S. v. Hnstings, 
86 N.C. 597; S. v. Haney, 19 N.C. 390; 8. v. Mzirphy ,  54 N.C. 742. 
See, also, S. v. Finley, 118 N.C. 1161; 8. v. O::endine, 107 N.C. 783; 
S. v. Gooclz, 94 N.C. 982. There was manifestly no abwe of discrc- 
tion by the judge. 

Exceptions two, three, four, five, and eighi. were directed to the 
testimony as to the sweet feed lost and the sweet f e d  bags with 
Teer's name, or number, on them in the barns of defendant.. This 
evidence, however, tended to  show knowledge and intent upon both 
the counts in the bill of indictment. The Court has r e c ~ n t l y  discussed 
this question very fully in S. v. Simons, 178 N.C. 679. and in P. v. 
Stancill, ib., 683, citing all the cases. I t  was held in S.  v. ..ldanls, 138 
N.C. 693: "True i t  is tha t  evidence ac to one ofFense is not admissible 
against a defendant to prove tha t  he is also guilty of another and 
distinct crime, the two having no relation to or connection with each 

other. But  there are well defined exceptions to this rule. 
(841) Proof of another offense is competent to show identity, in- 

tent, or scicnter, and for other purpos:es," citing S ,  v. AJw- 
phy, 84 K.C. 742; S. v. Parish, 104 N.C. 692; S.  v. Weaver, 104 Y.C. 
761; S. v. Walton, 114 N.C. 783, and S. v. G ~ n h a m ,  121 N.C. 623. 
So, in S. v. Stancill, 178 N.C. 686. where there is a full discussion of 
the subject, with citation of the authorities, i t  is said there, a t  least 
substantially, tha t  the testimony as to theft of the Wilkinson to- 
bacco was offered merely to show the felonious intent with which 
the defendants stole this tobacco, and not to  prove the accusation 
substantially. It was sufficiently connected with the main charge to 
render i t  competent for this purpose. I t  was all taken to Raymond 
Stancill's, the common storehouse for the loo.: of these defendants. 
It was but  a part  of a series of transactions carried out in pursuance 
of the original design, and i t  was contemplated by them in the be- 
ginning, that  they should plunder the tobacco barns in the neighbor- 
hood, and this was one of them. The jury mij:ht well have inferred 
this common purpose from the evidence. Robling Wilkinson uas a 
past of the common design, and done in furthcrance of it. Proof of 
the commission of other like offenses to show the sciente~. intent, or 
motive is generally competent when the crimes are so connected or 
associated tha t  this evidence will throw ligh.: upon that question. 



So i t  is with the oats and sweet feed in this instance, the t x o  cases 
being alike. 

The one inference to be drawn from the evidence is tha t  defend- 
ants stole the oats and sweet feed in the night time under the cover 
of darkness, as the theft was discovered early in the morning, and 
the warehouse was locked and bolted the night before. The jury did 
not believe the story about the defendant's buying the goods a t  a 
greatly reduced price from Will Garland, for, if they had believed 
it, they would have convicted the defendants upon the second count 
in the indictment for receiving t h t  goods knowing them to have been 
stolen, there being ample evidence to warrant it, because the clea!ing 
with Garland being necessarily in the night time, and the price askcd 
being considerably below the market quotation, cast grave suspicion 
on the whole transaction. It was an incredible story at  the best, and 
the jurors were not in a credu!ous mood. But  they concludcd that 
Garland was a mythical man, and their story about him a purc fab- 
rication, and consequently convicted them of the principal felony, 
which verdict is abundantly supported by the testinionv. 

Exceptions ten, eleven, twelve, thirteen, fourteen, fifteen, sixtvr?, 
and seventeen were addressed to thc judge's recital of the evidence. 
I f  there was any error or shortcomings in i t ,  his attention should hare 
been called to i t  a t  the time. -4 n~isrecital of the testimony by a 
judge in his summing up to the jury is no ground of new trial;  such 
summing up being an appeal to thcnir recollection. I t  is the 
right of counsel, in a proper manner and a t  a proper tune, (842) 
to correct such mistake by calling the attention of thc judge 
to it, in the presence of the jury, before the cause is finally com- 
citted to them; and a failure then to make the correction is a waiver 
of all right to make i t  thereafter. Wlzeelw 81. Schroeder, 4 R. J. Re- 
ports (vol. 1) 383. 

Exception eighteen relates to the following clause in the judge's 
charge: "And they admit, that is, Currie and Pannil, that thcy pur- 
chased some oats from Garland the afternoon before." As a matter 
of fact, Pannil and Wat t  admitted that thcy purcha~ed oats from 
Garland the afternoon before. "Currie denied that  he bought any 
oats, but claimed to hare  bought two hags of m e e t  feed from Gar- 
land." This, however, was a l a p ~ e  of the tongue, and an error in thc 
recital of the testimony, which should have been brought immedi- 
ately to the attention of the court. The judge told the jury expressly 
tha t  "You mill t ry  this case solcly upon the c~~idence," and the judge 
himself, in the very next sentence, corrccte his error in regard to 
Currie. After reciting the contentions of the State and of the defend- 
ants, he said to the jury, "When you go out to consider your verdict, 
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you will discard everything except the eviderce in this case." This 
exception is covered fully by what has been s : d  above, in regard to  
exception four, and including two to five and eight, and the au- 
thorities there cited are applicable here. 

Exceptions nineteen and twenty were dirccted to the recital of 
the State's contentions, while twenty-one and twenty-two relate to 
the recital of the defendant's contcntions. In  the state of the record 
these cannot be assigned as errors here, and what we have said above 
as to exceptions ten to seventeen, and the authorities there cited, 
apply equally in this instance. 

Exception twenty-three has been sufficiently considered in our 
discussion of exceptions seven and nine. 

Exception twenty-four was directed to what was a clear and ac- 
curate statement by the judge of the reasons why the evidence, in 
regard to  sweet feed and the bags, was admisaible, and a t  the same 
time a warning to the jury, that  defendants were not indicted for 
stealing bags of sweet feed, but bags of oats. The evidence was ad- 
mitted simply as a circumstance to be considered by the jury when 
weighing the evidence as to  71-hether or not the defendants were guilty 
of the larceny of oats or guilty of receiving .hem, knowing a t  t h ~  
time that  they were stolen. 

Exception twenty-five was a general or '(broadside" exception to 
the charge, and as such will not be considered by this Court. 

This was a bold robbery, done with deliber,~tion, but the defend- 
ants were so hurried in its commission, or for some other reason, 
they failed to conceal or remove the marks of identification on the 

bags, and it  makes little difference 15liether t h ~ p  were oat 
(843) bags or sweet feed bags. Those that were marked were 

found with other bags of a kind taker1 from the warehouse. 
They were there the night of the rohbery, anc they mere not there 
the next morning when it was first discoverecl that  the house had 
been entered and rifled of a part of its conterts. The marked bags 
identified those unmarked, b e c a l ~ e  (voscitw a sociis) they are 
known by their companions as a man i? said to be known by the 
company he keeps. What difference does it make whether the mark 
on the bags was the prosecutor's name or his stock number. so that 
i t  identified the bags as the property which had been ~ to len  from 
him. The numbers were as sufficient for the purpose as his name, but 
defendants, if they saw them on the bags, did not appreciate their 
significance and were thus entrapped by their own ignorance, nrhich 
not infrequently happens in such cases. 

The substantial and pivotal objection to the trial of the case 
below is based upon a misapprehension concerning the competency 
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and relevancy of the testimony, as to marks on the sweet feed sacks, 
which we have shown was clearly admissible. That is sharply made 
the focus of criticism, and all possible emphasis laid upon it, as not 
only important but as  being prejudicial to the defendants. \Ye h a w  
met this objection sufficiently, and no nmre comment is required. 

The other exceptions, including those to the instructions, are 
without any real merit. The charge was full and fair to both sides, 
and is not subject to the objections which are made to it. When the 
judge correctly ruled upon the evidence, the issue became very 
largely one of fact, and there was an abundance of evidence to sup- 
port the verdict. 

We can find no error jn the case or record. 
No error. 

Cited: S. v. R a y ,  209 N.C. 776; S. v. McC?nin, 240 N.C. 17.5. 

STATE v. ROY McCANLESS. 

(Filed 9 November, 1921.) 

Appeal and Error--Objections and Exceptions - Evidence - Self-serving 
Declarations-Corroborative Evidence. 

Upon the trial for larceny of an automobile. a question as to whether 
the defendant told the deputy sheriff at the time of the arreFt that he had 
bought the car from a certain person is objectionable as  tending to  draw 
out a self-serving declaration. and should it  thereafter hare heen compe. 
tent in corroboration of other evidence, it should hare been asked again 
a t  the later time; and further, an exception to its exciusion is not arail- 
able on appeal when it does not appear of record what the answer would 
hare been. 

APPEAL by defendant from T+'cbh, J . ,  a t  the May Term, 1921, of 
ROCKIXGHAM. 

Criminal action. The indictment is for larceny of an au- 
tomobile with a count for receiving same knowing i t  to have ($44) 
been stolen. Defendant was convicted, and from judgment. 
on the verdict appealed. 

Attorney-General Manning and Assistant ilttorney-General n'ash 
for the State.  

Glidewell & Mayberry  for delerzdarct. 
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HOKE, J. We have given the cause most careful consideration 
and find no reversible error in the record. There was ample evidence 
for the State to carry the case to the jury, and the issue was sub- 
mitted in a comprehensive charge by his Honor in which every posi- 
tion favoring the defendant, and arising on the testimony, was suffi- 
ciently and fairly presented. 

The objections to the rulings of the court, on questions of evi- 
dence are without merit. The only one a t  all debatable - the re- 
fusal to allow the deputy sheriff, Hobbe, to answer the question 
whether, vhen arrested, the defendant did not say he had bought 
the car from Percy Newman a t  the time asked-was incompetent 
as tending to draw out a self-serving declaraticn, and if it became so 
later in corroboration of defendant's direct iestimony, i t  was not 
again offered. And in any event the exception is not available, as the 
record does not disclose what answer the witness Hobbs would have 
made. 

There is no error, and the judgment below is affirmed. 
No error. 

Cited: S. v. Ashburn, 187 N.C. 722. 

STATE v. HARRISON STCEEN. 

(Filed 9 November, 1921.) 

1. Criminal Law-Larceny-Evidence - Nonexpwt - Opinion Upon C d -  
lective Facts. 

Where there is evidence that a witness trackel a stolen automobile to 
the house of the accused. where he found both him and the car, his fur- 
ther testimony descriptive of the defendant'q appwrance. that "his clothes 
mere damp, shoes muddy, looked like. Didn't look: like they had been un- 
laced in several days." is r,ot objectionable as  orinion evidence of n non- 
expert witness, but admissible under the rule tha-  such instantaneous 2nd 
ordinary conclusion of the mind may be received as a short-hand method 
of giving the facts as they appeared to the witnws, or were presented to 
his senses a t  one and the same time. 

2. Criminal Law-Larceny-Aiding and  Abetting-Accessory-Evidence 
-Instructions. 

Where there is eviclence that the defendant stole the automobile of 
which he was accused, and that his appearance ?r muddy condition indi- 
cated he had been riding therein, aud he contends:. with his evidence. that 
some one else had stolen the car and left it in his yard. where it was 
found, an instruction tc the jury is not erroneous that the defendant wou!d 
be guilty if he had stolen the car or abetted others therein, upon the 
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grinciple that one who aids and abets another in the commission of a 
crime is equally guilty with him. 

APPEAL by defendant from Finley, J., a t  February Term, 
1921, of DAVIDSON. (843) 

Crinlinal prosecution, tried upon an indictment charg- 
ing the defendant with the larceny of a Ford automobile, with a 
count in the bill charging him with receiving same, knowing i t  to 
have been stolen. 

The defendant entered a plea of not guilty, and offered evidence 
tending to establish an  a l~b i ,  or that, a t  the time in question, he was 
some twelve or fifteen miles from the scene of the crime. 

Upon the traverse, thus joined, there was a verdict and judgment 
against the defendant, from which he appealed. 

Attorney-General Manning and iissistant Attorney-General Nnsh 
for the State.  

Raper & Raper, Hastinus R. Whicker ,  and McMichael & John- 
son for defendant. 

STACY, J. The defendant's first exception is to the admission, 
over his objection, of the following evidence: 

T .  A. Sink testified: '.Am a neighbor of Xlr. Stuart;  not related 
to  him. Heard about stolen car about 20 niinutes after one; got up 
and dressed, met them and got in car. Tracked car to Skeen's house, 
11 or 12 miles. Skeen's in Ahbotts Crcek Township. Got out of 
Nifong's car and tracked car to house. Skecn came out --clotlies 
damp - shoes muddy - looked like. Didn't look like they had been 
unlaced in several days." 

Defendant bases his objection to this evidence upon the ground 
tha t  the witness should have been confined to a statement of the 
facts without giving any opinion, or stating w h ~ t  impressions he gath- 
ered from the circumstances as they appeared to him a t  the time. 
We do not think the testimony of this witness is objectionable as in- 
competent opinion evidecce. He  stated the facts leading up to the 
meeting, and then undertook to describe the defendant's appearance: 
"His clothes were damp - shoes muddy - looked like. Didn't look 
like they had been unlaced in several day.." This wis  only a short- 
hand method of giving the facts as they xpp~ared  to the witmss. 
It was proper for him to state "the instantaneous conclusions of the 
mind as to the appearance, condition, or mental or physical state of 
persons, animals, and things, derived from ohsm-ation of a variety 
of facts prevented to the senses a t  one and the  same time." 
I1IcKelvey Eo. 174; Hudwn v. R. R., 176 S.C. 488. "It (846) 
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would be a hopeless task for the most gifted person to clothe 
in language all the minute particulars, with their necessary ac- 
companiments and qualifications, which have led to the conclusion 
which he has formed." Dewitt v. Rarley, 9 K.Y. 371; 22 C.J. 551; 
S. v. Spencer, 176 N.C. 709. 

The second exception is to the following portion of his Honor's 
charge: "If you are satisfied from this testimony beyond a reason- 
able doubt tha t  the defendant is guilty of stealing the car, either by 
stealing i t  himself (or aiding and abetting others in stealing i t ) ,  you 
will find him guilty; if not so satisfied, you will find him not guilty." 

The defendant objects to the expression in parentheses, "or aid- 
ing and abetting others jn stealing it,," bul wtm are unahle to see any 
error in this statement. The defendant contended that  some one else 
had stolen the car and left  i t  in hie yard. This was entirely sufficient 
to  support the charge, especially when coupled with evidence of the 
defendant's damp clothes and muddy shoes from which it could 
reasonably be inferred that he too had been riding. The law is well 
settled tha t  where two persons aid and abet zach other in the com- 
mission of a crime, both being present, both are principals and 
equally guilty. S. v. Jarrell, 141 N.C. 722; iS. v. Fox, 94 N.C. 928. 

The other exceptions are without merit; nnd, upon consider a t'  on 
of the whole case, we conclude that, the trial in the Superior Court 
must be upheld. 

No error. 

Cited: S. v. Hart,  186 N.C. ,585; Qrahcam v. Pozoer Co., 189 
N.C. 388; S.  v. Dail ,  191 N.C. 235; Willis  2 .  N e w  Bern, 191 N.C. 
514; S. v. Tyndal l ,  192 N.C. 561 ; S. v. ,Johnson., 226 N.C. 674; -Mint2 
v. R. R., 236 N.C. 112. 

STATIC v. ROBERT L. MAXTIN. 

(Filed 9 November, 1921.) 

1. Evidence--Motlons to Dismiss. 
9 motion to dismiss rl criminal action will be denied if the evidence 

favorable to the State is sufficient to sustain :t conviction, without con- 
sidering that upon which the defendant relies. 

2. Criminal Law-Producing Abortion-Evidence - Motion to Digmiss - 
Statutes. 

Where the defendant is tried under C.S. 4226 and 4227, for prodi~cing 
a miscarriage or abortion of a pregnant woman, the action will not be 
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dismissed upon the evidence if it is sufficient for a conviction upon either 
count. 

3. Same--Question~ f o r  Jury-Trlals. 
Upon the trial in this action. wherein the defendant was indicted for 

procuring the miscarriage or abortion of a pregnant woman, under the 
prorisions of C.S. 4226 and 4227, testimony of the relation between the 
defendant and the his paying half of the doctor's fees, 2nd his 
concern as to the result, is lzeld sufficient to sustain the verdict of guilty, 
taken in connection with the other eridence in the case. 

4. Physic ians-Eridenc~Privi lcp8-Statutes-mel in  Testimony - 
Court's Discretion. 

The principle by which a physician mar not be compelled to divulqe 
communications and other matters which hare come to his knowledge by 
observation of his patient is regulated by statute, and under the provisions 
of our C.S. 1798, the privilege is qualified, and it rests within the discre- 
tion of the trial judge, in the administration of justice, to compel the 
physician, called as  a witness, to testify to  such matters when relevant 
to the inquiry. 

5. Evidence-Statements-Denials-4riminal Lam - Miscarriage - Stat- 
utes. 

The testimony as  to the statement of a woman on whom the defendant 
was charged with bringing on a miscarriage or abortion, in violation of 
the provisions of C.S. 42264227, that the defendant had paid the physi- 
cian onehalf of the $200 fee he had charged for such services, and uttered 
in the defendant's presence, is held competent with the other evidence in 
this case; and whether the defendant, under circumstances, mas so in- 
toxicated that he did not understand, presented a question for the jury 
to determine as  to whether the woman's statement was made in the 
hearing as well as  in the defendant's presence; whether they were under- 
stood by him, or he denied them or remained silent. 

APPEAL from Long, J., a t  July Term, 1921, of FORSYTH. 
The defendant was prosecuted for a breach of sections (847) 

4226 and 4227 of the Consolidated Statutes, upon the fol- 
lowing bill of indictment: 

"The jurors for the State upon their oath present: Tha t  Robert 
L. Martin, late of the county of Forsyth, on 28 June, in the year of 
our Lord one thousand nine liundred and twenty-one, with force 
and arms, a t  and in the county aforesaid, unlawfully and willfully 
and feloniously, did administer to Rosa Yow, a a7oman pregnant and 
quick with child, and did prescribe for said Rosa Vow and advised 
and procured said Rosa I'ow to take certain medicines, drugs and 
other substances, and used and employed other instruments and 
money with intent to destroy said child, the same not being neces- 
sary to preserve the life of the mother, contrary to the form of the 
statute in such case made and provided and against the peace and 
dignity of the State. 
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"And the jurors aforesaid, upon their oath, do further present, 
tha t  Robert L. Martin, at  time aforesaid, wi:h force and arms, a t  
and in county aforesaid, unlawfully, ~ i l l f ~ l l : ;  and feloniously did 
administer to Rosa Yow, a pregnant woman, and prescribe for said 
pregnant woman, and advise and procure s a d  Rosa Yow to take 
medicine, drugs and other things, with intent I hereby to procure the 
miscarriage of said Rosa Yow, against the forrr of the statute in such 
case made and provided and against the peace and dignity of the 
State." 

The jury convicted the defendant, who, after judgment 
(848) was pronounced, appealed. H e  has assigned several errors, 

anlong them the refusal of his Honor to dismiss the action 
as in case of nonsuit. The State introduced only two witnesses, Dr.  
jJlimnls, and W. P. Yow, a brother of Rosa. The defendant offered 
no evidence. The evidence, most favorable to the State, tended to 
show the facts to be as herein 3tated. Rosa Yow was 18 or 19 years 
of age. Several months before the indictment s le had married a man 
named Howard Daye, with whom she lived only a short time. On 
Saturday she went to her brother's house, which was four or Sve 
rides from Winston-Salem, and on the next L lmday  a t  three o'clock 
in the afternoon suffered an abortion, or miscarriage. On Afonday 
night Dr .  1\Iimms was called to see her, and found her in bed slightly 
bleeding. A t  the time of the abortion, or miscarriage, she was ad- 
vanced in pregnancy from two to four months. The defendant ac- 
companied Dr.  IIimms on this visit, and told him tha t  another doc- 
tor had charged $200 for the operation, one-half of which the de- 
fendant had paid by a check which he had destroyed after i t  was 
cashed. On this visit Dr .  1Iimms and the defwdant went into Rosa's 
bedroom, the defendant seating himself on a sofa in one corner of 
the room. The defendant mas drinking, and occa~ionally "opened 
up and said something," and Dr.  P\Iirnms, while not positive, thought 
the defendant was awake, and if awake, could hear Rosa's conver- 
sation with the witness. I n  the prescnce of tho defendant Rosa told 
Dr .  &limnis tha t  since becoming pregnant she had desired a miscar- 
riage, and had called on a physician who charired h t r  $200; that  the 
defendant had given her a check for $100, wl ich, with $100 of her 
own money, she had paid this physician; that the physician when 
the money was paid took her into a room, laid her on a table, used 
some kind of instrument in packing something jn her womb, and 
gave her medicine to take. She snid this doctor, after getting his 
money, refused to visit her, and the defendant said he had phoned 
him to go and he ought to have gone. A t  one time the defendant 
paid Dr .  hlimms $60. Defendant made another visit with Dr.  
&Iimms. On the second Saturday night next preceding the first visit, 
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the defendant and Rosa called a t  Dr .  Mimms's office, but left there 
while he was attending a call; and five or six days before this visit 
Rosa had come to his office alone. In the presence of others she ad- 
dressed the defendant in endearing terms, and they were very affec- 
tionate. There were other circumstances tending to show their inti- 
mate relation. 

Attorney-General Manning and Assistant Altolney-General S n s h  
for the State. 

Wallace cP: Cohcn, and Hnsfings & Whiclco. for defsndant. 

ADANS, J. Tlic drfendant's motion to dipmiss the ac- 
tion was based on the conception tha t  the evidence taken (849) 
as a whole was not sufficient to sustain a conviction; but 
in deciding this motion n-e need consider only such evidence as was 
favorable to the State, without special regard to thz t  on which the 
defendant relied. The immediate question is whether the evidence, 
when given a liberal yet reasonable construction, had legal suffi- 
ciency to convict. If i t  wns sufficient to support the charge in either 
count i t  was: not permissible to withdraw it from the jury. Consider- 
ing the evidence as  correctly portraying the circum&mces under 
which the abortion or miscarriage was accon~plished. we are of 
opinion that  the verdict of the jury was amply justified, and that 
his Honor properly denied the defendant'. mction. The association 
of the defendant and the xoman, their call a t  Dr.  I\limmsls office a 
week before she went to her brother's home; the defendant's pay- 
ment of one-half the fee charged bv the physician who "packed 
something in her womb" and prescrih~d the '.black medicine," snd 
his subsequent solicitude in urging this phpqician to attend her; the 
defendant'. visits to her In company with Dr. Alimms, together with 
various other circumstances w r e  suficiently convicting to warrant 
the jury in connecting the defendant with the unfortunate occur- 
rence. S. v. Cadson, 171 N.C. 818; S. V .  Clark, 173 NC.  745; S. zt 
Rridgers, 172 S.C. 882. 

Dr.  RIimms related the circunlstances attending his first visit to 
Rosa Yow, described her physical condition, and testified to certain 
statements made by her in the defendant's presence tending to im- 
plicate the defendant in the commiwion of the crime. To  this w i -  
dence the defendant excepted on t h ~  ground that i t  divulged infor- 
mation which the witness had confidentially acquired in his profes- 
sional capacity. 

At  conmon law no privilege ~x is ted  ss to communications he- 
tween physician and patient. The physician, when called upon to 
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testify, had no right to decline or refuse to disclose information on 
the ground tha t  such information had heen communicated to him 
confidentially in the course of his attendance upon or treatment of 
his patient in a professional capacity. The public interest in the dis- 
closure of all facts relevant to  a litigated issue was deemed to  be su- 
perior to the policy of recognizing. for the benefit of the patient, the 
inviolability of confidential con~municstions. Hence, statutes have 
been enacted in practically every jurisdiction making comrnunica- 
tions between physician and patient privilegctl from compulsory dis- 
closure. Fidler v. Knights of Pythz'as, 129 K.C. 323: Smith v. LIm- 
ber Co., 147 N.C. 63; 28 R.C.L. 517. In  some jurisdictions the privi- 
lege is absolute, and in others qualified. Our statute is in the latter 
class. "No person, duly authorized to practice physic or surgery, 
shall be required to disclose anv information which he  nay have ac- 

quired in attending a patient in a pro'essional character, and 
(850) which information was necessary to  enable him to prescribe 

for such patient as a physician, or tn do any act for him as 
a surgeon: Provided, tha t  the presiding judge of a Superior Court 
may compel such disclosure, if in his opinion the same is necessary 
to a proper administration of justice." C.S. I?%. I n  Smith v. Lim- 
ber Co., supra, this statute has been construed as extending not only 
to information orally communicated by the ps:ient. hut to knowledge 
obtained by the physician or surgeon through his own observation 
or examination while attending the patient in a professional ca- 
pacity, and which was necessary to enable him to prescribe. I n  that 
opinion Justice Hoke further said: "And it is further hcld, uniformly, 
so far as we have examined, that the privileg> established is for the 
benefit of the patient alone, and that  same map be insisted on or 
waived by him in his discretion, subject to the limitations provided 
by the statute itself: 

"1. That  the matter is placed entirely in the control of the pre- 
siding judge, who may always direct an a n s w r ,  when in his opinion 
same is necessary to a proper administration of ju-t' + ~ c e .  

"2. T h a t  the privilege only extends to information acquired 
while attending as  physician in a professional capacity, and which 
information is necessary to enable him to prescribe for such patient 
3s a physician." 14 Wigmore, sec. 2286~.  If the pr ivi l~ge is for the 
benefit of the patient alone, how can the defendant inroke its aid? 
Even if it be contended that the privilege available to him on 
the ground tha t  some of the communications were made in his pres- 
ence, tha t  Rosa became a party to the crime by concenting to the 
abortion, tha t  she is living, and the physician's testimony would 
tend not only to convict him, but to discredit her, and that the evi- 
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dence objected to was for these reasons incompetent, a complete an- 
swer is found in the proviso of the statute and in his Honor's state- 
ment tha t  in his discretion he not only permitted but required Dr.  
Mimins to testify when called as a witness for the State. His Honor 
no doubt did so because in his opinion the testimony of Dr.  3limms 
was necessary to a proper administration of justice. 

The testimony of this witness as to statements made by the wo- 
man in the presence of the defendant wa? properly admitted. True, 
the witness said that  the defendant had been drinking, and was sit- 
ting in a corner of the room when the statements were made; but 
he testified also tha t  the defendant, while near enough to the woman 
to hear her remarks, occn~ionally said ~ o m e i  hing himself. and that 
the witnes ,  although not positive, thought the defendant was awake. 
It was the province of the jury to determine from the evidence 
whether the woman's statcn~cnts mere made in the hearing as well 
as in the presence of the defendant, whrthcr they were understood 
by him, and whether he denied them or remained silent. S. v. RGIL'- 
man ,  80 S . C .  437; S. v. C r o r k ~ t t ,  82 N.C. 599: S. v. Burton .  
94 N.C 948; S. 11. Randall, 170 N.C. 762. (851) 

We have given due con~ideration to the remaining ex- 
ceptions and find them to be without merit. His Honor presented 
both the law and the evidence in such nlanner as to enlighten the 
jury concern~ng the nature, scope, and merits of all matters in ron- 
troversy between the State and the defendant. We find no error, and 
this will be certified to the Superior Court of Forsyth County. 

S o  error. 

Cited:  S. 21. Butler ,  185 N.C. 626; Ins. Co. v .  Boddie, 194 N.C. 
200; S. 21. Portee, 200 N.C. 145; S. v. T5"lsnn. 205 N.C. 381; S v .  
iUoses, 207 N.C. 141; Creerh v. IV 0. It'., 211 N.C. 662; S. zl. 3 f c n r 1 -  
ing, 225 X.C. 42; S. v .  Hoover,  252 N.C. 139; Capps  v. Lqnch ,  253 
K.C. 21. 

STATE v. BUNK HAIRSTOK. 

(Filed 9 November, 1921.) 

1. Homicide-Firearms-Evidence. 
Where there is eridence, on the trial of an indictment for homicide, that 

the defendant and sereral others were congregated s t  the place where 
the shooting occurred. attracting public attention, which caused the sherM 
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to go and take two others with him, including the witness, it is competent 
for this witness to testify that he saw the defendant firing the nistol 
rrhich resulted in the homicide, both as contradicting the def~ndant's 
eridence that he did not have a pistol, and as showing thnt the witness, 
who accompanied the sheriff in an attempt to prevent a general row, was 
rightfully on the premises. 

2. Appeal and  Error--Harmless Er~or-Hornicicle-Fliglit-Evidenco in 
Explanation-Instructions. 

m7hile evidence of flight, after the con~mission of a homicide, may be 
taken as a circumstance in connection with the other evidence tending to 
show his guilt, which he mag explain by showin.: that it was for n differ- 
ent reason, the exclusion of the testimony in es]>lanation is held nu harm- 
less error on this appeal, i t  appearing that he 1 ad received the full bene- 
fit thereof in the subsequent adnlission of the same testimony and under 
proper instructions of the court thereon. 

APPEAL by defendant from Finley, J., a t  the Spring Term, 1921, 
of STOKES. 

The defendant was convicted of murder in the second degree and 
from the judgment upon such conviction appcded to this Court. 

Attorney-General Manning and Assistnnt Attorney-General Nash 
for the State. 

William P. Bynum, Mcfifichael & Johnson, and Folaer, Juckson 
& Folger for defendant. 

WALKER, J. The defendant assigns only three errors on this ap- 
peal. Exceptions one, two and three. It a p p e m  that,  on 18 April, 

1920, some dozen or fifteen negro men were congregated in 
(852) and about a cafe and soft drink stand of Nick Hairston, in 

the village of Walnut Cove, when the firing of pistols at-  
tracted the attention of citizens of the town. Sheriff R. P. Joyce, tak- 
ing with him Mr.  &fatthis and the witness Xcal, went up to the 
stand. Neal was asked, "Why did you men go there on this. occa- 
sion?" Answer: "Well, there was some shootinz going on around the 
back of the building and I walked out to see who was doing the 
shooting, and i t  was Billy Covington and Bunk Hairston." 

The defendant objected to this question and answer, on the 
ground tha t  they were immaterial and irrelevant. But  the defendant, 
Bunk Hairston denied tha t  he had a pistol at all on that ocerlsion, 
and certainly this evidence was material for 1,his reason. Again the 
same witness, Neal, was asked, "Why did you and Mr. Nat this  and 
Sheriff Joyce come up later?" Answer: "Well, these boys hed had 
their guns out and we saw them and went to take the guns away 
from them." 
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It would seem that  this evidence was vcary material, as showing 
that  these parties accompanying the sheriff, in his attempt to pre- 
vent a gcncral row, were rightly on the premises. As a matter of fact, 
both Sheriff Joyce and Mr. Matthis Tvre killed inside the stand by 
pistol shots, and the defendant was being tried for the killing of the 
sheriff. There was dircct evidence that  the dcferdant, Bunk Hair- 
ston, fired the shot whlch killed the sheriff. 

Defendant's exception six, assignment of error three, was taken 
under the following circumstances: The defendant Bunk Hairston, 
was on the stand testifying in his own behalf and said that  he had 
no pistol over there, and nothing to do with the killing of Sheritf 
Joyce or Mr. AIatthis. After the killing he seems to have gone off 
and was arrested about a mile from Walnut Cove. R e  testified fur- 
ther, "I went home, was fixing to go to church that  night, and while 
standing by the dresser combing my hair, my coat and hat  off, a 
white man came to the window, tapped on it and told me that  I had 
better look out, tha t  a mob was looking for me, and I had better 
leave." Upon the State's objection, this evidence was stricken out, 
and defendant excepted. It is quite probable that  the defendant was 
entitled to this testimonv, and that the ruling of the judge, stand- 
ing alone, upon tha t  testimony, may have been error. But  i t  dues no1 
stand alone, because he expressly states on his cross-examination: 
"I was afraid to stay a t  home. Somebody told me they were hunt- 
ing for me. I was not a t  home when arrested." -4gain, on re-direct 
examination, "I was afraid because someone told me that  they were 
looking for me; that  a mob had been made up and I had better skin 
out. I heard the crowd and it seemed like about fifty men. I then 
left. I was arrested about a mile from hoinc." I n  stating the conten- 
tions of defendant on this point, the judge charged the jury that 
when he left, i t  was because he was informed that they vere  
looking for him. He left for fear of heiny lynched, or re- (853'1 
ceiving bodily harm, and not as a r e s ~ d t  of the conscicusness 
of guilt. Thus the defendant had the full benefit of the evidence 
stricken out before, and the error, if one was committed a t  first in 
excluding the evidence, was corrected by permitting the same evi- 
dence to come in afterwards, or a t  most, the error became harmless. 

We have treated the testimony concerning what wa? said to the 
defendant a t  his home when he was preparing to go to church, aq in 
the record, because i t  is afterwards refcrred to in +he charge. This 
testimony, the subject of the fourth assignment of error, was offered 
for the purpose of explaining defcndant's flight after the homicide. 
The defendant's objection to the cxcluqinn of the evidence is baser? 
upon the fact  tha t  witnesses testified for the State, that  the defend- 
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ant fled immediately after the killing, sffering this as some evidence 
of his guilt, and that  he was apprehended near Dr. J. W. Slate's, 
about a mile from Walnut Cove, a day or two after the killing. In  
some way this testimony is not set out in the record, though it  was 
offered by defendant and is referred to inciclentnlly in the record 
and in the charge of the court, while stating the contentions of the 
State, vie.: "The State contends that  after the killing he fled and the 
next day he was captured." This was a proper reference on the part 
of his Honor, because of the fact that  this w:is a contention of thc 
State and evidence was offered on that point. The defendant con- 
tends that his Honor erred in denying him tl-e right to explain his 
flight, which, unexplained, has been held by {he courts to be some 
evidence of the defendant's guilt and fit to bc considered by the jury. 
Defendant says it  was, therefore, competent 'or him to state, that  
after the killing he went home and was preprwing to go to church, 
and that while standing near the dresser he was warned of the ap- 
proach of a mob, and i t  was on this account that  he fled m d  not 
from any realization of his guilt, or fear of a trial. 

But we have shown that he had the full b2nefit of the evidence, 
the same in substance, and this removes the error, or renders it  in- 
nocuous. One's flight, wherever and whenever ~ccurring, is generally 
offered by the State as evidence of guilt, anc unexplained is some 
evidence of it, and was particularly so in this case. The rule is clearly 
stated in Chamberlayne's Handbook on Evidence, sec. 559, begin- 
ning a t  bottom of page 423 and continuing on page 424, as follows: 
"Prominent among relevant acts of the accusec showing a conscious- 
ness of guilt is flight. Where the prosecution clan show in a criminal 
case that  the accused has become a fugitive from justice,'' such a fact 
can be considered on the question of his guilt. And further: "Where 
one charged with crime, without good ground, departs from the juris- 
diction shortly after the commission of the cr me, with which he is 

charged, the circumstance may often be highly significant. 
(854) The law of early times made flight cbonclu4ve evidence of 

guilt. Under the more rational system of later times, the 
fact of flight is merely a circumstance tending .o establish conscioi~s- 
ness of guilt. It is settled that the defendant may offer any relevant 
explanation of his act. The accused may, for cxample, allege, in ex- 
planation of his flight, that he was apprehensiw of personal violence. 
The advice of friends may be assigned as the cause of fleeing from 
the jurisdiction, and, in all oases, the accused is entitled to prove by 
his own testimony the actual motive which has influenced his con- 
duct." The author cites the following cases: Wc>bh v. Corn . 4 k'~. L. 
Rep. 436 (1882) ; Lezcalkw 21. State,  33 Tox. Cr. Rep. 412 (S.C. 26 
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S.W. 832); 2 Chamb. Ev. 1399a, n. 11; S. v.  Phallips, 24 Mo. 475; 
8. v .  McDevitt, 69 Iowa 549 (29 N.W. 459) ; S. v. Barhaw,  82 Mo. 
67; People v .  Cleveland, 107 Rlicl~. 367 (65 nT.TY. 216) : Sea~mL V .  

S., 76 Ga. 836; 2 Chamb. Ev., sec. 1399a, notes 8 and 9. To these 
may be added our own case of S. v .  mall one^, 154 N.C. 200, at p. 
203, and 12 Cyc. 610. 

We said in the Mallonee case: "While i t  is true, as contended by 
the defendant's counsel, that  i t  was a circun~stance from which, in 
connection with other circunlstances, the jury might draw an infer- 
ence of conscious guilt unless explained (12 Cyc. 610), the whole 
matter is for then1 to pass upon, and they must decide what weight 
they will give to the fact of flight, and if there was explanatory evi- 
dence, to what extent i t  affects the probative force of the flight as a 
fact tending to show guilt. The entire charge ie not set forth in the 
record, and we must assume, therefore, that it correctly stated the 
law of the case to the jury, in the absence of any showing to the 
contrary. We cannot condemn it  by what was said in one or two de- 
tached portions, even if they are erroneous, becaus3 they may have 
been explained and corrected in other. parts of the charge," citing S. 
v. Kinsauls, 126 hT.C. 1097. 

But  we need not prolong the discu~sion as to this feature of the 
case, for we have already virtually dipposed of this assignment of 
error by showing that  while the defendant was entitled to explain 
his flight, by showing the real cause of it, that it fright, and not a. 
sense of his guilt, upon the theory that the wicked flee when no man 
pursueth, he had the full benefit of his explanation subsequently, 
and this is all-sufficient. 

We find no error that  was committed a t  the trial, 2nd ncne in 
the record. 

No error. 

Cited: S. v .  Beam, 184 N.C. 745; S. v .  Siewal-t, 189 N.C. 347; 
S. v .  Steele, 190 N.C. 511; X. v.  Mull, 196 N.C. 353; S. v. Laec~rence. 
196 N.C. 577; S. v .  Lewis, 209 N.C. 195; S. 2,. Pnyne, 213 N.C. 723; 
S. v .  Black, 230 N.C. 452. 
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(Filed 16 November, 1921.) 

Intoxicating Liquor-Spirituous Liquor-Unlawf111 SaleStatutes-Evi- 
dencsReputation.  

Where there is substantive evidence tending to show the guilt of the 
defendant in having spirituous liquor for sale in violation of C.S. 3378, 
and his defense, supported by his evidence, is that some one else had taken 
the jugs and bottles of whiskey to his home in his absence, without his 
knowledge,  here the officer had found them, the general bad reputation 
of the defendant for unlawfully selling whiskey may be shown as  a cir- 
cumstance in corroboration of other evidence tending to show guilt. C.S. 
3383. 

HOKE and STACY, JJ., dissenting 

APPEAL by defendant from R a y ,  J., a t  M a y  Term, 1921, of SCOT- 
LAND. 

The defendant was indicted and convicted under a charge of hav- 
ing in his possession spirituous and intoxicating liquors for sale, and 
from the judgment thereon appealed. 

Attorney-General Manning and Assistant Attorney-Gcneral Rrash 
for the State.  

Wal ter  H .  S e a l  for defendant. 

CLARK, C.J. The indictment charged that the defendant "un- 
lawfully and willfully did have and keep in his possession, for the 
purposes of sale, certain spirituous arid intoxicating liquors." The 
evidence for the State was as follows: 

Lamar P. Smith, deputy sheriff, testified for the State: "I went 
up to the defendant's house and I drove up in ?he yard. There was a 
man there; there were several in the yard. 1,ee RlcNeill and two 
other fellows, and one woman, I believe, and I noticed one of those 
fellows go over to some bushes like they wanted to hide something, 
and I asked him what he hid, and then T walked to where he ven t  
and found taro quarts of whiskey there where he had stuck it down 
in the broom straw, and 1 brought it back and v e n t  in the house and 
found in the kitchen two jugs. 

I believe that  the man who walked out there to the bushes eaid 
his name was McLean, and I went in the  howe and there was two 
jugs in there that smelled strong with whiskey, sitting in a little 
kitchen. They were gallon jugs, and under the table I found a quart  
pot and funnel tha t  was wet with whiskey. looked like i t  had just 
been poured out, and that  smelled strong with whi~kep ,  and right 
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outside the kitchen door, a t  the bottom of the steps, I found a ten- 
gallon keg and i t  was also strong with whiskey, and while I was in 
the yard I qaw a f d o w  leave the yard and go behind the 
garden toward the little ditch, and T went around there and (856) 
found a gallon jug full of whiskey, and I brought i t  back 
and there was about a quart  of whiskey out of the jug. I was by 
myself. This was a t  the defendant's house. I searched his home one 
other time and found a quart of blockade whiskey in a jug. 

Q. Look over these items and jugs and things here and state 
how much of i t  you found a t  h-athan bIcNeillls house? 

A. I found it all there. I found these in.0 bottles and this jug 
is the one I found in the ditch. These other two jugs were in the 
kitchen and this funnel and the measuring cups were on the table. 

Q. I s  tha t  liquor in there? It looks like kerosene. 
A. It snlells like whiskey. This is the jug 1 found and i t  smelled 

high with whiskey." 
The State then introduced in evidence the jugs, bott!es, messur- 

ing cups, funnel, and other articles and exhibited before the jury. 

CROSS-EXAMINATION 

This defendant then testified that the d i a g ~ a m  thrn submitted to 
him was a reasonably correct diagram of the preniisrs and wrround- 
ings starting up a t  Mr.  Fairley Patterson'q. 

I found a part of the liquor i11 the house. I found in the house 
what is in these two jugs. They smelled strong of whiskey. 

Q. How much is there of i t? 
A. X quart, maybe. 

Q. Between a quart  and a pint in both of them. I s  there a ditch 
tha t  runs sorter catty-cornered from Nathan's house? S o w  Will you 
please indicate on the plat about where the garden is? 

A. Right along there (pointing out thr  ditch on the diagram). 
I found the glacs jug of liquor in the ditch rigl~t back of the garden. 
The whi.licy d l i c h  I found in the briars or buqhcq was not in that 
direction a t  all. It was back on the oppo"tr> ~ i d r  of the house. The 
inan who had i t  mas standing in the yard when I drove up, and he 
walked to the bushes. 

1 think he said his name was ITc1,ean. 1 do not remember. He 
mqs the one who had the two pint? of whiskey. I think i t  was ten or 
fifteen steps in the briars and about tha t  fa r  from the road where I 
found the two pints of whiskey. I found i t  in the briars. I saw him 
go down there like he wanted to hide something, and when he came 
back I went to  see what lie had hid, and that  i~ what I found. 
Xathan AlcNeill was not a t  home. T do not know who carried these 
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receptacles and jug and the measuring pot and other things to the 
house, and I do not know who was in charge of :he keys of this 
house. I found these things in the kitchen, and just outside the 
kitchen there was a wagon standing next to ihe garage. which hzd 
some household goods on it. . . . State rested. 

The evidence for the defendant w:ts an attempt to show 
(857) tha t  the  whiskey found in the ditch was not on the defend- 

ant's land, but just over the line, :~nd  that  the whiskey 
and vessels were carried to the defendant's house tha t  day while he 
was away. 

I n  rebuttal, the deputy sheriff was a ~ k e d ,  "State, if you know, 
what the general reputation of Xathan McNeill's place is relative to  
selling whiskey." Over the defendant's objection, the sheriff was al- 
lowed to testify, the court adding, "If it has such a general reputa- 
tion," and the sheriff responded, "Yes; it is bad. I t  has been bad for 
several years." On this, the court said: "Gentlemen, that is a!lowed, 
not as primary or substantive evidence, hut merely to corroborate, 
if i t  does corroborate or tend to corroborate this witness in that he 
found the articles which the State has in t rod~ced  in evidence here, 
consisting of two or three bottles of whiskey, jugs, and a keg and 
measuring pot and funnel, which the State conlends, and the witness 
testifies, smelled of whiskey, if it tends to corroborate him, and is 
allowed for tha t  purpose only." The court refi~ced a motion to gtrike 
out the above question and answer thereto, and defendant excepted. 

Another witness, Manly Russell, testified to the same effect tha t  
he "knew the general character of Nathan McNeill's place as to the 
sale of whiskey, that is what the people say about his place, and 
tha t  i t  was bad." The defendant objected to tht question, and move:! 
to strike i t  out, and excepted from the refusal to do so, the court 
saying to the jury: "Gentlemen, this evidence is allowed to corrobo- 
rate the witness Smith, who went on the stand and testified that, he 
found the liquor offered in evidence here, and if: allowed for the pur- 
pose of corroborating, if it corroborates or tends to corroborate, and 
for tha t  purpose only." 

These questions were not asked as  to the general regutation of 
the defendant, and would have becn incompetat  for tha t  purpose, 
for he had refrained from going upon the stand, but they were ad- 
mitted in corroboration of the State's evidence, which tended to prove 
tha t  the whiskey and the vessels being found on the premises of the 
defendant were in his possession, and the evidence ~ v a s  pertinent nncl 
important for tha t  purpose, as tending to show tha t  this place was 
in effect a well known illicit place for the sale of liquor, and was 
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competent like evidence of previous transactions of the same kind 
in corroboration. 

C.S. 3378, under which tlle defendant was indicted, is as follows: 
"3378. Handling liquor for  gain. I t  is unlawful for any person, firm, 
corporation, or association by whatever name called, to engage in 
the businebs of selling, exchsnging, bartering, giving away for the 
purpose of direct or indirect gain, or otherwise handling spirituous, 
vinous, or malt  liquors in the State of North Carolina." 

The illicit sale of liquor being done usually clandestinely, 
secretly, and by resort to many evasions and ingenious de- (853) 
vices, the law-making power found it necessary to enact 
C.S. 3383, referring to above section 3378, as fol!ows: "3383. Indict- 
ment and proof. I n  indictments for violating the first section of this 
article (C.S. 3378), i t  shall not be necwsary to allege 3, sale to a 
particular person, and the violation of law may be proved by cir- 
cumstantial e~ idence  as well as by direct evidence." The evidence 
introduced by the defendant was an attempt to prove tha t  the liquor 
found at tha t  place was not the property, or urider the control of the 
defendant. The evidence of the gencral reputation tha t  i t  was a no- 
torious place used by him for that purpow \\:IS therefore properly 
admitted ah "a circumstance" tending to corroborate the infercnce 
to be drawn from the testimony of the officer tha t  the defendant is 
responsible. There was no attempt to  convict the defendant by 
showing the bad reputation of his p l ~ c e  as ,z whiskey reqort, but 
merely to corroborate thc jnference which would naturallv arise 
that the defendant was responsible for the liquor found on hi. prpm- 
ises, which inference the defendant had ~ t tc rnp t rd  to rebut by evi- 
dence tending to show tha t  he was away that  day, and tha t  the 
whiskey, and the ,jugs and vessels had been brouzht there without 
his connivance. The gencral rcputation of thP defendant's house as 
a notorious place for the illicit sale of whiskey was "circumstnntial 
evidence" to corroborate the inference arising upon the testimony of 
the officer of finding the whiskey and vesscl~ at the defendant's houge. 

Four other witnesses, Mack P a t t m o n ,  S. H. Dunlap, C. C. Sneed, 
and E. P. Corington also testified tha t  they "knew the general r q u -  
tation of Ta than  JlcNeilI's ])lace as to the sale of whiskey, and it 
was bad, and had the reputation of being a nctorious liquor plflce." 
The testimony of each of these, when offered, the court admitted 
over the defendant's exception, but cailtioned the jury in each in- 
stance: "This evidence is allowed to go to you for the purpose. as I 
have explained before, of corroborating the witness Smith, and the 
exhibits offered, if i t  does corroborate or tend to corroborate them, 
and is allowed for your consideration for tha t  purpose only." 
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The court further, in the charge, charged the jury fully as to rea- 
sonable doubt, and the burden of proof. I-Ie s1,ated fully the defend- 
ant's contention tha t  he had no whiskey there -- that  he was absent 
from home a t  work a t  the time, and only relurned afterwards, and 
added tha t  by reason of the rule laid down in S, v. Ingram, 180 K.C. 
672, he had "allowed the State to offer for consideration of the jury, 
the reputation of the home of t!ie defendant ns to keeping liquor for 
sale- the general reputation. This testimony is allowed, not to 
prove its character other than the day in question, but to corrobo- 

rate the witness Smith, and to corrc~borate t!le amount of 
(859) whiskey which the State alleges and contends was found a t  

his place. It is not direct or substantive evidence, but is al- 
lowed for the purpose of corroborating, i f  i t   do^^ corroborate or tends 
to corroborate the witness Smith, and to strengthen his testimony 
and to corroborate by the amount of whiskey tha t  was found tkiere 
tha t  day, and in evidence as an exhibit, and i t  is allowed to the jury 
solely for tha t  purpose and predicated upon the doctrine laid down 
in S. v. Ingram, supra, and to be considered by the jury in tha t  
light." 

I n  8, v. Ingram, 180 N.C. 673, on an indivtment for the sale of 
intoxicating liquors, the State was allowed to introduce such testi- 
mony as the learned judge admitted in this case, this Court saying: 
"The evidence of drinking in the crowds frequenting the place of 
business of the defendant was competent in cor~rohoration of the wit- 
ness Norton, who testified to the sale and whose testimony was im- 
peached. In  S. v. Mostello, 159 N.C. 450, onc of the questions asked 
the witness was, 'State the character of the pcople that usually fre- 
quent this pool room.' This was asked to show drunkenness about 
the  premises, and was admitted and affirmed on appeal." I n  the 
present case the whiskey and jugs and other vesqels found on the 
premises were in proof in corroboration of the testimony of the dep- 
uty  sheriff and to rebut the defense set up by the defendant's mit- 
nesses (the character of some of whom was s h w n  to be bad) ,  that  
the defendant was absent tha t  day, and that  hcnce there was no pre- 
sumption against him of possession or respcns bility. The State was 
a l lored to show, on the above authority, by a t  least six witnewes 
tha t  the defendant's place had the general reputation of being used 
by him for the sale of whiskry. This was as 1)ertinent as testimony 
of defendant's absence tha t  day from which lie sought to  draw an 
inference tha t  he was not responsible. 

I n  S. v. Price, 175 N.C., a t  p. 507, Walker, .J., in a w r y  learned 
opinion, with full citation of authorities, shnwcmd that the reputation 
of a house is competent on indictments for keeping a house of ill 
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fame, independent of our statute to tha t  effect, saying: "It is only 
a circumstance which the jury are permitted to consider in pa5sing 
upon the defendant's guilt." Neither in that case nor in this would 
the reputation be sufficient for conviction, and rhe judge in this case 
was careful to caution the jury on the admissiov of the evidence of 
each of the bix witnesses who testified to the bad reputation of this 
place for the sale of whiskey, and again repeated the caution in his 
charge, that it could be only considered ar a circun~rtance in corrob- 
oration of the inference arising from the evidence of the sheriff as 
to the whiskey and vessels being found a t  the defendant's home, 
which i t  was sought to contradict by the testimony that  othrrs than 
the defendant owned the whiskey. 

The same principle seems to be ~miversally recognized. 
In  16 Cyc. 1209, it is said: "Reputation is relevant when it (860) 
arises in a community acquainted with the facts upon sub- 
jects in which the general community is interested, and concerning 
which i t  has no motive to misrepresent. Where these two conditions 
are fulfilled, reputation may be more prohative than a mere un- 
sworn statement. The fact tha t  the statements on a matter of gen- 
eral interest have been so uniform, reiterated, and domimnt against 
a11 counter statements as to create a general reputation throughout 
the community nmy well give rise to an inference," enumersting 
as "among them" a long list of subjects concerning which reputstion 
has been held admissible. The scope of the subjects as to which rep- 
utation has been held admissible will certainly ernbracp the general 
reputation that a place was known generally as one a t  which liquor 
was habitually sold upon the circumstances of this case. 16 Cyc. 
1209, 1210, quotes in the notes authority that  "general reputation is 
not a form of hearsay, but in itself a rclevant circu~nstance in many 
instances." On page 1211 i t  is pointed out that "The elemcnts of 
relevancy and necessity are prerequisite tn the admiwibility of rrpu- 
tation as evidence, and hence specific fact? of limited general in- 
terest cannot be established in that  way." 

I n  this case, where the defendant qought to show by the testi- 
mony offered tha t  he was away from home when the whiskey and 
jugs were found there, and by the testimony of other parties to rrhut 
the inference of his ownership or control of thc whipkey and jugs it, 
was competent, a s  corroborating testimony, to show as a cirrum- 
stance the general reputation that the house was "notorious" as a 
place for the illegal sale of  hiske key. The weight of all the testimony 
was for the jury. 

I n  ;\IcKelvay on Evidence (2 ed.),  sec. 126, i t  is stated that  
while reputation for a particular act is not general reputation, and 
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such evidence not admissible on the question of the truth of the 
charge, general reputation would be legitimete to establish inany 
matters of public interest or notoriety. 

On the disputed question a t  issue, upon the evidence a3 above 
stated, the general reputation of the defendant's house as a place 
notorious for the illicit sale of whiskey was a "circumstance," which, 
under C.S. 3383, the jury were entitled to  c o r d e r  in corroboration 
of the State's evidence, i t  having been restrictc?d by the judge to  be 
strictly in corroboration only if the jury belieled it, of the inference 
the jury could draw from the testimony of the deputy sheriff as to 
the finding of the liquor, jugs, and other vessels, upon the defend- 
ant's premises. 

No error. 

HOKE and STACY, JJ., dissenting. 

Cited: S. v. Springs, 184 N.C. 771. 

(861) 
STATE EX REL. JAMES S. MANSIR'G, ATT~P.YEY-C~EAER.~L, V. R-UfA RURIT, 

COMMUNITY O F  MECKLEYBURG C'OITNTY. 

(Filed 30 November, 1921.) 

1. Corporations-Rural Colnmunitiee - Statutes  -- Secretary of State  - 
Petitions-School Districts-Certifirate of Incoirporation. 

Our statutes providing for the incorporation of rural communities rc- 
quire, among other things, that such communities shall embrace "in area 
one entire school district," and that allegation to that effect be made a s  
a part of the petition for incorporation: and that the Secretary of State 
shall issue the certificate if the petition is in  prop^ form: Held, where i t  
is admitted by the demurrer to the complaint in all action by the Stpte on 
the relation of the Attorney-General, that th~ugl .  the certificate was in 
due form and according to the statute, it misstated the extent of the area 
sought to be incorporated, or that it  embraced psrts of three school dis- 
tricts, the false representations as to the statutoq requirements is of the 
substance, and the certificate issued thereon mill he declared of no effect. 
C.S. 7380, 7381. 

2. Sam-Suits-Actions-Sttorney General-Partles. 
The right of action is given the Attorney-General, on the relation of the 

State, to annul a certificate of incorporation of a rural community when 
the petition upon which the Secretary of State 113s issued the certificate 
misrepresents that the area of the community to be incorporated extended 
only to that of "one entire sclmol district," C.S. 7380, 7361, under the 
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provisions of section 1187, anthorizing the Attorney-General to bring ac. 
tion when a certificate of incorporation has been procured ur~on ''2 fraucl- 
ulent suggeqtion or concealment of a material fact by the persons Incor- 
porated. or by some of them, or with their knowledge or consent," etc. 

3. Corporations-Rural Co~~i~nunities-Secretary of State--Certificates- 
Fraud-Suits-Actions. 

Where it i- made to appear that a rural community authorized to have 
been incorporated under the protisions of C.S. 7380-7381, has, contrary 
to the matter set out in the petition, attempted to incorporate within the 
area parts of several school districts, i t  is not necessary in the suit to 
have the certificate of the Secretary of State declared invalid, that the 
misrepresentations should hare been made with a corrupt purpose or with 
intent to deceive on the part of the yetitioners, for it is sufficient if they 
have made a false statement of this essential facr, or withheld the correct 
information with knowledge of its existence, as such would amount to 
legal fraud in contemplation of the statute. 

I t  is within the jurisdiction of the courts of this State to determine 
whether the legislative rules and regulations in regard to the incorpora- 
tion of companies by the Secretary of State have been complied with on 
the question of whether, as in the case of incorporating rural communities, 
under C.S. 7380, etc., the procedure has validly been in acc~rdance with 
the statute, and free from actual fraud, or fraud in law. 

CIVIL action, heard on demurrer to complaint before Ray, J., a t  
October Term, 1921, of MECKLENHURG. 

The action is instituted by the State on relation of the 
Attorney-General to annul the charter of the Rama Rural (862) 
Community on the grounds alleged in the complaint, that 
the requirements of the statute under which the charter purported 
to have been issued, C.S. 7380, had not been complied with, and 
tha t  on the facts presented the alleged charter was not authorized 
by said statute. The complaint, anlong others, containing allegations 
tha t  the petitioners in their written application for the charter had 
made it appear that he proposed community embraced one entire 
school district, and had concealed from the Swretary of State the eq- 
sential fact that  i t  contained parts of three school districts in said 
county, each of which constituted a separate special school tax dis- 
trict in said county, the said statute providing tha t  a charter of this 
kind in question may only be issued for territory embracing one en- 
tire school district. 

Defendants demurred, and for the reasons chiefly: (1) Tha t  the 
courts are without jurisdiction to question the acts of the Secretary 
of State in issuing the charter, or his findings of fact concerning the 
same; (2) tha t  relator of plaintiff has no legal right to  maintain the 
action; (3) tha t  the complaint does not contain facts suficien5 to 
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justify the relief sought nor any other relief within the scope of the 
pleadings, etc. 

Judgment overruling the demurrer, and tl-e defendant excepted 
and appealed. 

John M .  Robinson, Edgar W .  Plzarr, and F'harr, Bell & Sparrou~ 
for plaintiff. 

Attorney-General Manning and Assistanf Attorney-G~nernl t,iash 
jor the State. 

T .  L. Kirkpatrick, H .  L. Taylor, C l n r k s o ~ ,  Talinferro & Clark- 
son, Thomas W .  Alexander, and Jake F. ATc~i~ell for dsfendnnf. 

HOKE, J. Chapter 123 provides for incorp~vation of rural com- 
munities on petition of a majority of their registered voters, a.nd 
when embracing "in area one entire school d strict." Section 7380, 
the first of the chapter, requires this allegation as a part of the pe- 
tition, and section 7381 provides that  the S w r ~ t a r g  of State, to 
whom the petition shall be addressed, shall issue the certificate of 
incorporation if the  petition is in due form. It thus appears that this 
privilege is only conferred upon communitieq cf the kind described, 
and i t  being admitted by the demurrer tha t  thc defendant, the com- 
munity in question here, is composed not of one entire echocl dis- 
trict, but of parts of three different school disiricts. The petitioners 
have not brought themselves within the term< c f  the statute and the 
certificate of incorporation has been issued without warrant of law. 

The position that only communities embracing in arefi "one 
(863) entire school district" have the right of incorporetion un- 

der the law finds full sursport, if any were needed, from a 
stipulation in section 7380, that,  "After any ~cliool district has been 
incorporated under the provisions of this article, the boundarie~ of 
such school district may be changed only in the manner prescribed 
by law for changing the lines of a special schcol-tax diqtrict except 
tha t  the county board of education shall prol-eed to enlarge such 
boundaries in accordance with law and on written request of s ma- 
jority of the school commifteemen or tnisfees ,?f said school district, 
and a written request of a majority of the board of directors of the 
incorporated rural community." Thus, again eliowing the intcnt of 
the  Legislature that  the territorial boundaries ah designated qhould 
be considered of the substance nnd essential to a v d i d  incorporation 
under the law, a principle of interpretation reccgnized and approved 
in an opinion of the Court a t  the present term, in Woosley v. Ccmrs., 
ante, 429. 

It was chiefly insisted for the defendant that  the demurrer should 
be sustained from lack of authority in the 4ttorney-General as re- 
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lator to institute and maintain the action. It was formerly held that 
the Attorney-General, of his own motion and without legislative 
sanction, could not bring an action to vacate a legislative charter. 
Under the present law, however, this author it,^ has been provided for 
in certain designated instances appearing in C.E. 1187. As a p p ~ r t a i n -  
ing to the question presented here, this power was given in terms as 
follows: "An action may be brought by the rlttorney-General in the 
name of the State against a corporation for the purpose of annulling 
its charter upon the ground tha t  it was procured upon a fraudulent. 
suggestion or concealment of a material fact by the persons incor- 
porated or by some of them, or with their knowledge or consent," 
etc. 

Among the other allegations pertinrnt to the inquiry, the com- 
plaint, in section VII,  contains the following: 

Tha t  the said purported certificate of incorporation of the de- 
fendant Rama Rural Coininunitv of lleck!enbl~rg County, a copy 
of which is attached hereto as "Exhibit B," is abpolutely null and 
void, and the attempted incorporation of said community is of no 
effect for the reasons that:  

(a)  The boundaries of the said Rama Rural Community of 
Meckienburg County did not, a t  the time of the application for or 
issuance of said certificate, and does not nov,  embrace in area one 
entire school district, a s  provided by law, but, on the contrary, the 
$aid boundaries did, and still do, embrace parts of Progress School 
District, the Sardis School District, and the Oak Grove Schooi Dis- 
trict, as stated in paragraph six above, the same being three separate 
and distinct school districts of Mecklenburg Countv. 

(b) The said certificate of incorporation mas procured 
upon the suggestion of a material fact by the persons pur- (864) 
porting to he t ! ~ s  incorporated, or hy come of them, or 
with their knomledge and consent, in that it was ~uggeqted to the 
Secretary of State, for the purpose of obtaining said certificate of 
incorporation, that the boundaries of said Rama Rural Community 
of Mecklenburg County ernbrared in a r m  one entire ~chool  district, 
when as a matter of fact the said boundaries, to the knowledge of 
said incorporators, or some of them, embraced  part^ of three sepa- 
rate and distinct school districts of AIecklenburg County. 

(c) The said certificate of incorporation was procured upon the 
failure to disclose a material fact by the persons pur120rting to be in- 
corporated, or by some of them, or with their knowledge and consent, 
in tha t  the said certificate of incorporatior, was obtained by a failure 
to disclose to the Secretary of State the fact that  the boundaries of 
the said Rama Rural Community of Mecklenburg Countv did not 
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embrace in area one entire school district, but, on the contrary, em- 
braces parts of three separate and distinct scl-ool districts. 

(d)  By the express provisions of chapter 223 of the Ccnsoli- 
dated statutes, under which the said Rama Rural Community pur- 
ports to  have been incorporated, the people of a rural community 
can be incorporated only upon the condition that said community 
embraces in area one entire school district, and inasmuch as the pur- 
ported incorporation of the defendant attempted to incorporate a 
community which embraced parts of three separate and distinct 
school districts of Mecklenburg County the said attempted incorpo- 
ration is utterly irregular, illegal, and null and void. 

(e) In obtaining said certificate of incorporation, the signers 
thereof purported to be incorporating a school district, designated as 
Rama Rural Community School District, when as a matter of fad,  
there was not and never has been such a school district in Mecklen- 
burg County. 

Upon these averments, admitted by the dernurrer to be true, i t  
appears that  this charter has been obtained upon the false sug- 
gestion that  the community consisted of one entire school district, 
and on concealment of the real conditions that in fsct and truth it  
was composed of parts of three separate and distinct school districts 
of Mecklenburg County, and that  these facts were known to the said 
petitioners, or some of them. 

It is not necessary that  there should be a cclrrupt purpose or in- 
tent to deceive on the part of the petitioners, kut a false statement 
as of an essential fact or the withholding of essential facts with 
knowledge of their existence on the part of the petitioners, or some 
of them, would, in our opinion, constitute a legal fraud within the 
purview of this statute and justify a maintenance of the action. 

The suggestion that  the Court is without jurisdiction to  
(865) examine into and decide the question presented, because 

the exclusive power over the subject is vested in the Legis- 
lature, cannot be maintained. It is true that under our system of 
government the power to create corporations and to establish proper 
rules for these regulations and control is with the General Assembly, 
Clark on Corporations, pp. 33-34, and i t  is also true that in the 
exercise of that  power they can confer on the cclurts, and have done 
so in this instance, authority and jurisdiction to inquire and deter- 
mine whether in a given instance their rules have been complied 
with, this last being distinctly and clearly 3 judicial question. I n  re 
Applicants for  License, 143 N.C. 1-6. There is no error in overrul- 
ing the demurrer, and the judgment to that effect is 

Affirmed. 
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(866) 
STATE OK THE REL~TION O F  TFIE ,~TTORNEY-GI~KER-~I. A S D  D. H. McCULI~OUGH, 

v. GEORGE D. SCOTT, ET AL., CONSTITUTISG THE SPATE BOAIiD OF 
ACCOUNTAKCT. 

(Filed 30 November, 1921.) 

1. Public Accountants-.~ccountants-Statutes-Police Powers. 
Our statutes creating a State Board of Accountancy and gil-ing then>. 

authority to pass upon applications and issue licenses to those qualifiez 
as public accountants, are within the exercise of the police powers of the 
State, in which the public are  interested, as wel! as one to whom a cer- 
tificate has been issued, and the State is also interested in the reynire- 
ment that moneys collected and not necessary to the purposes of the aec 
be turned into the State Treasury. C.S. 7008 to 7024, inclusiw. 

2. Parties-Motions - Appeal and Error - Supreme Court - Attorney- 
General. 

Where an injunction is sought in a suit brought against the State Roard 
of Public Accountancy by a certified public accountant under the ~ ~ r o v i -  
sions of our statute, alleging that the defendant was attempting to do an 
ultra vires act in holding an examination beyond the boundaries of the 
State, and unlawfully diverting the funds, and exception has been taken 
in the lower court, that the suit should have also been brought State 
ex rel. the Attorney-General, etc., an amendment to this effect may be 
allowed in the Supreme Court, so that the case may he heard an its 
merits, i t  appearing that the defendant will not thereby be prejudiced. 
C.S. 7008 to 7024, inclusive. 

3. Same. 
The Attorney-General ma1 of his own motion, or upon the complaint of 

a private party, become a party tc  a suit that seeks to prevent an ultra 
vires act of the micagplication of a fund in which the public is interested. 

4. Public Accounts-Accounta~~ts-Statutes-Pitblic Officers. 
The provisions of C.S. 7008 to 7024, inclusive, creating and incorporat- 

ing the State Board of Acconntanc~.. confers upon its members continu- 
ous quasi-judicial powers as  an arm of the State Government in which 
the people of the State are interested, both as to their administration and 
to a certain extent in the funds of the board, the compensation of men- 
bers being paid by fees fixed by law, any surplus to be de~ositcd in the 
State Treasury. and in these, and in other respects its members are to be 
regarded as State officials lo the extent of their duties specified in the 
statute. 

5. Same-Jurisdiction-Territorial Limits-State OfEcials. 
The exercise of the powers of the State Board of Accountancy, the 

members of which are to be regarded as  State ofllcials, is coextensive with 
the State boundaries, and may not be exercised beyond them, the word 
jurisdiction embracing not only the subject-matter coming within the 
powers of officials, but also the territory within which the powers are to 
be exercised. 
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6. Same--Quasi-Judicial Powers. 
The examination and granting lirense to applicaants for certificates as 

public accountants, berond the borders of our State, being the esercise of 
a quasi-judicial power, under the police powers of the State, is void, and 
an injunction will lie to prevent it, in a suit of tlw State ex rel. Attorney- 
General and an accountant holding a certificate irom the board, who is 
also a citizen and taxpayer of North Carolina. 

7. S a n i ~ S t a t n t e s .  
The legislative intent will not be constrwd by iroplication to extend the 

exercise of a quasi-judicial power by public 05icci.s to places beyond tlne 
State boundaries, a s  the statute creates a Fltate Board of Account- 
ancy, gives it the power to examine and licenqe apl~licants, and states that 
the board may do so "at such place as it may clesignate"; for the pre- 
sumption being against the exercise of such extra territorial power, the 
discretion of the board in the exercise of this po7rer will be confined to 
places within the boundaries of this State. 

8. Same--Ultra Vires Acts-Courts. 
Where a statute prescribes the means for the exercise of a vower 

granted by the act, no other or different means can be implied as being 
more effective or convenient, and the Legislature having incorporated a 
State Board of Public Accountancy. giving it the p)mer to determine upon 
examination whether applicants for license thereip are  qualified to receive 
them, i t  is for the courts of the State, upon proper action, to pass upon 
the question of mhether the board acts fdtm eires in holding a n  examina- 
tion beyond the boundaries of the State upon the request of non-residents 
desiring to obtain a certificate, and a declaration in the fixing of such 
place that it  would be the last time the board would hold an examination 
outside the State is not binding or controlling on 1he question. 

In a suit asking for an injunction, a demurrer admits the allegations 
of the complaint, and the Supreme Court, on appeal, mill not settle the 
controversy on conflicting evidence; and where the drfendant's admissions 
upon the demurrer justities it, the injunction should he continued to the 
hearing. 

10. Injunction-Ultra Vires Acts-Public Accountar~ts-Acts Committed 
-Continuing Powers. 

Where a n  injunction is sought to restrain an ultm eires act of the 
State Board of Public Accountancy in holding an examination for the 
applicants for license as  public accountants, beyond the boundaries of thp 
State, the courts, upon sufficient evidence or admissions, mill continue the 
restraining order to the hearing, to prevent the commission of such acts 
in the future, and the objection cannot be succes~fully maintained, that 
the specific act complained of has been committed and leaves nothing for 
such order to operate upon, nor will the declaration by the board that they 
will not do so in the future affect the matter. 

APPEAL by plaintiff from Ray, J., a t  chambers, 9 June, 
(867) 1921, from MECKLENBURG. 

This action was brought by t'he plaintiti, who is a duly 



N.C.] FLILL T E R M ,  1921. 929 

certified public accountant, to enjoin the defendants from exercis- 
ing certain of their duties beyond the limits of the State, and, to be 
more exact, from examining applicants for license and certificstes 
to practice, as public accountants, beyond the State and in the city 
of Washington, D. C. 

The case was tried below on demurrer to the complaint and the 
motion to vacate a restraining order theretofore granted. The court 
sustained the demurrer and vacated the restraining order, and re- 
fused a preliminary injunction to the final hearing. Plaintiff ap- 
pealed. 

Cochran c t  B e a m  and Carrie L. 3 l cLean  for p1aintz.v. 
E.  R. Preston and James A .  Lockhart  for defendant. 

WALKER, J., after stating the case: The State Board of Ac- 
countacy was created by a special act of the 1,egislature of 1913, the 
act being chapter 157 of the Public Laws of 1913, brought forward 
in the Consolidated Statute as chapter 116, sections 7008 to  7024, 
inclusive. The function of this board is to examine applicants and 
grant certificates, as certified public accountants of the State of 
ATorth Carolina, to those giving evidence by such examination that 
they are qualified. The statute provides (C.S. 7010) that :  "The 
board shall determine the qualifications of persons applying for cer- 
tificates under this chapter, and nlake rules for the examination of 
applicants and the issue of certificates herein provided." The stat- 
ute further provides (C.S. 7016) : "The examination shall be held as 
often as may be necessary in the opinion of the board, and a t  such 
times and places as i t  may designate, but not less frequently than 
in each calendar year." 

Before entering upon a discussion of the merits, we mill 
first consider a preliminary question based upon the mo- (868) 
tion of the plaintiff in this Court to make the Attornep- 
General a party as coplaintiff, so tha t  the title of the case shall he 
"The State on the relation of the A t to rn~y -G60era l  and D. H .  d i c -  
Czillozcgh." as plaintiffs, against the present defendants. The defend- 
ants resist the granting of this motior, on the ground that  the amend- 
ment here will deprive them of the benefit of their second ground of 
denlurrer taken below, that plaintiff had no right to bring this ac- 
tion, and that this Court will not allow an amendment, when such a 
result will follow. This is true generally as the cases cited by the 
defendants show. W e s t  v. R. R., 140 N.C. 620; Bonner v. S t o t e ~ I w - y ,  
139 N.C. 3;  Wil son  v. Pearbon, 102 N.C. 290; Grant  v. Roue,.s, 94 
N.C. 753. And they furthcr contend tha t  i t  would substitute a new 
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cause of action. If we could see tha t  such m o ~ l d  be the result, and 
tha t  defendants would be prejudiced thereby, w: might deny the mo- 
tion, but i t  does not so appear to us. The plaintiff has some interest 
in the cause of action, as a member of the class for whose benefit this 
law was enacted, and is subject to the general supervision of its 
board and its official bodies, and also he has such interest as a 
citizen and taxpayer, in seeing that funds, in vhich the public have 
an  interest, should not be diverted to  an illegal purpo=e, or squandered 
for unauthorized purposes, and more especial1,r. he has an interest 
in  requiring tha t  funds raised for the support of this quasi-public 
body, they being trustees of the class of wh ch he is a member, 
should not be unlawfully expended by the bonrll, but should be held 
by i t  to subserve the special objects for which i t  was created. But,  
however this may be, and it is not necessary tha t  we should definitely 
decide it, this Court has allowed the amendn~cmts requested, which 
are in the interest of a hearing of the case upon its real merits, and 
in accordance with, a t  least, one of our former decisions. when a 
siiniliar amendment was ordered here. Forte v. Boone. 114 X.C. 176 
(opinion by the present Chief Justice). There it was held, a s  the 
syllabus of the case shows, that  where an action was hrought on the 
official bond of a clerk of the Superior Court in the name of the 
parties injured by a breach thereof, it was nclt error in the court 
below to permit an  amendment of the summons by the insertion of 
the words ('The State on relation of" after the pleadings were filed. 
The Court, in the opinion says with reqpect t:, this holding: "We 
may note, however, that  the esception to the judge's allowing the 
summons to be amended by adding the words 'State on relation of' 
before the name of plaintiff, was not error. Jla!lgett v. Roberts, 108 
X.C. 174. It might have even been allowed a f tw verdict (Bv-orc*rl v. 
Mitchell, 102 N.C. 347), or, indeed, in this Colerf," citing Hocip 1).  

Railroad, 108 N.C. 24, 26; Grant 2 1  Rocrers, 94 N.C. 755; Jxs t '  ICPS 1).  

Simmons, 48 N.C. 187; The Code, 965. 
We then have a case, in the name of the State upon the 

(869) relation of its Attorney-General and D. H. McCullough 
against the defendants, to I-njoin the violation by the lat- 

ter of the law creating them, wherein it is alleged thst  they have 
committed an ultra vires act, and to the extcnt that,  if they may 
pay their expenses in the doing of the alleged unlawful act, thcy will 
misapply the trust fund established by the statute for the lawful 
costs and expenses of the  board, and thereby are diminishing the 
amount which should go into the public treasury by the terms of the 
law, which provides in C.S. 7019, that after pa,ving expenses, "Any 
surplus arising shall, a t  the end of each year, be deposited by the 
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treasurer of the board with the State Treasurer to the credit of the 
general fund." C.S. 1143, entitled "Actions by the Attorney-General 
to prevent ultra vires acts by corpcrations," provides: 

In  the following cases the Attorney-General may, in the n x n e  of 
the State, upon his own inforrr~ation, or upon the complaint of a 
private party, bring an action against the offending parties for the 
purpose of - 

1. Restraining by injunction a corporation from assuming or 
exercising any franchise or transacting any hnsiness not allowed hy 
its charter. 

2. Restraining any person from exerci~ing corporate franchise? 
not granted. 

3. Bringing directors, managers, and officers of a corporation, 
or the trustees of funds given for a public or charitable purpose, to 
an account for the management and disposition of the property coii- 
fided to their care. 

4. Removing such officers or trustees upon proof of gross mis- 
conduct. 

5. Securing, for the benefit of all interested, the said propprty or 
funds. 

6. Setting aside and restraining improper alienations of the said 
property or funds. 

7 .  Generally compelling the faithful performance of duty and 
preventing all fraudulent practices, embezz!ement, and waste. 

To  restrain corporations from dtm vires acts, and which was 
applicable vhere purpose was not to dipsolve a corporation, as under 
section 1187, but to preserve i t  in its uqeful functions without abuse 
of its powers. Attorney-General v. R. R.: 28 X.C. 456. This section 
embodies provisions of Rev. Code, ch. 26, sec. 28; Rev. Statutes, ch. 
26, sec. 10; acts of 1831, ch. 24, sec. 5, which authorized injuhction 
proceedings in a court of equity. 

The authority, given by statute, as approved by this Court,, 
would seem to be ample justification for granting the relief prayed 
for by plaintiff in this action. The Attorney-General is doing only 
what the statute permits him to do in the interest of the publ;c, of 
his own motion, or upon the complaint of a private party. 

Having disposed of this preliminary question, we pro- 
ceed to consider the case upon its merits. It must be stead- (870) 
ily kept in mind that  we are now dealing with an over- 
ruled demurrer, and we can consider only the facts alleged in thc 
complaint (which are to be taken as admitted), and no extraneous 
matter. Hartsfield 2). Bryan, 177 N.C. 166; Brewer v. TT7ynne, 154 
N.C. 467 ; Wood v. Kincuid, 144 N.C. 393. 
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We are firmly convinced that  the dtatute, under which the de- 
fendants professed to  hold this c.xamjnation, does not authorize them 
to perform their duties, and exercise their iunctions, outside the 
State, and that,  on the contrary, it requires them to confine thcir 
activities strictly within its limits. We do not suppose, for an in- 
stant,  i t  will be controverted, that defendan: s are public oficers. 
The board created by the act is, a t  least, a yul-rci-public corporation, 
required to discharge certain public duties, and responsiblities to the 
State and bound for their proper, and legn!, performance, and also 
for the care, and administration of the funds they handle, the sur- 
plus of which, not used for defraying the board's expenses, heing re- 
quired to be deposited in the State T r ~ a s u r y .  I n  G r o v ~ s  v. Burdcn, 
169 N.C. 8, our Court defines the word "officers," and refers with 
approval to the case of Attorney-Gcnernl v. Tillinghast, 17 A. & E. 
Anno. Cases 452. These cases, with the author~ties therein collected, 
and the later authorities given in the notes to Groves v. Burden in 
Anno. Cas., 1917-D, p. 316, furnish us the indicia by which we de- 
termine whether a given position is or is not an "office." Applying to  
the State Board of Accountancy the tests laid down in the cases, we 
find tha t  the board was directly created by the Legislature; the 
qualifications of its members are prescribed by law - all to be resi- 
dents of the State, three to be actively e n g a p d  as certified public 
accountants of this State, one to be a lawyer of the State in good 
standing; the treasurer is required to  give bond; the funds belong 
to  the State after the expenses of the officer are paid; there is en- 
trusted to this board some of the sovereign authority of the State, 
i t  being an arm of the State Government; the duties are not merely 
clerical, or those of agents or servants, but are performed in the ex- 
ecutiqn and administration of the law, in tho exercise of powcr and 
authority bestowed by the law; they are appointed by the Gov- 
ernor; the people of the State a t  large are concl:rned in the perform- 
ance of their official acts: their compensation is derived from fee5 
fixed by law; they are not under contract with the State, either a s  
to their duties or their con~pensation; the law fixes the duration of 
their term of office, such discretionarv power is granted and surh 
judgment required in the exercise of the functions for which the 
board was created as to render the official acts of its members qltasi- 
judicial; the duties are continuing in their n a m e  - i. e.,  they are 
to be regularly performed; and the duties pertaining to the ofice 
cannot be delegated to  others. The certificates granted by the boarc! 

constitute a license to practice as ceriified public account- 
(871) ants within the State. The position held by each of the de- 
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fendants compl~es with all the tests prescr~bed in State ex re1 
Attorney-General v. AYoland Knight, 169 N.C. 333. 

I n  22 R.C.L. 396, boards of education, boards of legal examiners, 
and boards of equalization of taxes, are mentioned as among various 
well known instances of boards of public officers. I t  is admitted that  
the jurisdiction of the board is statewide, and if the members are 
officers, they are, therefore, State officers. The plaintiff contcnds, 
and i t  is true, that  the jurisdiction of State officers is only cowten- 
sive with the territory of the State from which they derive their 
powers. "It is apparent that  in strictness a mere license or power 
conferred by statute is only coextensive with the sovereignty from 
which the license or power emanates." 17 R.C.L. 502. "State ofiicers 
are those whose duties concern the State a t  large, or the gencrd 
public, although exercised within defined limits, and to whom are 
delegated the exercise of a portion of the sovereign power of the 
State. They are in a general sense those whose powers and duties are 
coextensive with the State." 36 Cpc. 8.52. I n  S. v. Hocker, 63 Am. 
Rep. 174, after reciting very fully the attributes necessary to con- 
stitute an officer, i t  was held that without any ~emblance of doubt 
the inembers of the board of legal examiners \i7ere State officers, thc 
field for the exercise of whose jurisdiction, duties snd powers, was 
coextensive only with the limits of the State. 

It cannot be said tha t  "coextensive with State boundaries" means 
more than the words imply, tha t  is so contrndictory that the mere 
statement of i t  is seemingly absurd. The word 'Ljurisdiction'l em- 
braces not only the subject matter coming within thc porvers of 
officials, but also the territory within which !he powers arc to be 
exercised. S. v. Mngney. (Neb.), 72 N.W. 1006, 1008). The question 
as  to jurisdiction must be considered with reference to the territory 
within which i t  is to be exercised. ( I i o ~ o l d  21. R i o  Crancle TI'. R y .  
Co., (Utah) ,  51 Pac. 256.) Jurisdiction is defined to be the "power 
to hear and determine causes." The hearing is as important a part  
of jurisdiction as the determining. The p o w ~ r  of officials to act as 
fixed and limited by the place of performance, is divusqed in the 
case of 5'. v. Dolan, 72 Miss. 960, 18 So. 387, and psrticulnrly in the 
notes to the same case in 33 L.K.A. 85. While it is truc that  in most 
of the cases referred to in these notes some place for performance 
was designated in the statute, still in the caw of .Ex pcrrtz Rrnnch, 
63 Ala. 383, cited in this connection, it is said: "If the law sI~ouIc1 
not, however, appoint a place for the sitting of the Court, it would 
doubtless rest in the power of the judge to appoint the time and 
place of the sitting; and the only limitation of the power would be, 
tha t  the place should be within the territory of hiq jurisdiction." I n  
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Ferebee v. Hinton, 102 N.C. 99, the (clerk of the court of 
(872) Camden County, North Carolina, went to Virginia, and took 

the examination and acknowledgment of the parties to  a 
deed of trust on land in North Carolina, but did not write out his 
certificate and sign i t  until he returned to Camden County, North 
Carolina. The Court said: "That the deed was void as to the wife, 
if the clerk of the Superior Court of Camden County took her privy 
examination in the State of Virginia cannot be denied, and it is un- 
necessary to cite authority ifi support of such a plain proposition as 
to the admissibility of the evidence; as to the other point, i t  is 
equally clear that  the clerk had no juri3diction when he took t h ~  
privy examination in the State of Virginia." This case is cited with 
approval in Long v. Crews, 113 N.C. 256, in which the present Chief 
Justice wrote the opinion, and in which he says: "In this State it is 
settled law that  an acknowledgment of a dred by the husband and 
privy examination of the wife taken before a justice of the pence, 
commissioner, or notary, is a judicial, or, a t  least, a quasi-judicial 
act, and if such officer is not authorized to take it, the probate and 
registration are invalid against creditors and purchasers. . . . The 
principle has since been followed in Todd 21.  Clutlaw, 79 N.C. 235; 
Duke v. Markham, 105 N.C. 131, and many other cases. . . . These 
were all cases where the registration and prohate were insufficient 
because the acknowledgment was made before an officer, by reason 
of his locality, not authorized or acting out~ ide  of his local jurisdic- 
tion, and the ruling is sustained by ample thority elsewhere. 1 
A. & E. 146, note 2, and 1 Devlen on Deeds, sections 487 and 488, 
with cases cited. . . . The aclmowledgment is taken. so to speak, 
coram non jzrdice, and cannot authorize probale by the clerk and 
registration," citing authorit,ies. Acts of a schclol officer must gen- 
erally be performed a t  the times and places dt4gnated by law, or 
they will be invalid; and, generally speaking, thev must be performed 
within the territory over which the officer's jlirisdiction extends. 24 
R.C.L. 578. 

I n  Pardrige v. Morger,tlzaz~, 157 Ill. 395, the judge out of Court 
and off the bench approved an appeal bond, and directed it to be 
filed nunc pro tunc, and it  was decided to be invalid. In  Benr v .  
Cohen, 65 X.C. 511, i t  was held that  a judge appointed by the Gov- 
ernor to hold court in Wilson and Craven countiw, did not have jur- 
isdiction to act in cases pending in other connt~es of the district -- 
specifically, to set aside an attachment in Wayne County. I n  S. v .  
Jefferson, 66 X.C. 309, the judge left the court in TVarrm County be- 
fore the jury agreed on a verdict, and went to his home in the ad- 
joining county of Franklin, where he was advisod by telegraph that 
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the jury could not agree. H e  instructed the clerk by wire to dis- 
charge the jury and remand the prisoner. Discussing error in the 
exercise of power by the court, (the validity of his act as  affected 
by the place of its performance), i t  was held to  be the duty of the 
judge tha t  he should be personally present in court, and 
therefore his act was illegal, and the prisoner was entitled (873) 
to his discharge. When in 1913 our Legislature enacted a 
curative statute validating probates and acknowledgments taken 
prior to 1913 by officers out of the county, or district, authorized by 
law, only such probates or acknowledgments were validated as had 
been taken within the State. Laws 1913, ch. 125, C.S. 3336. I n  re 
Allison, 13 Colo. 525, 10 L.R.A. 790, i t  was said tha t  "no issue was 
made with the definition usually given that  n court consists of per- 
sons officially assembled, under authority of law, a t  the appropriate 
time and place for the administration of justice, nor was i t  denied 
tha t  the place of meeting was a p  important element in the defini- 
tion." 

It is elementary tha t  when the law confers upon a person powers 
that  he as a natural person does not possess, power cannot accom- 
pany his person beyond the bounds of the sovereignty which has 
conferred the power. For example, letters testamentary or of admin- 
istration have no legal effect beyond the territorial limits of the 
State in which they are granted. An executor or administrator can- 
not sue in his official capacity in the courts of any other state than 
tha t  from which he derives has authority to act in virtue of the let- 
ters there granted to him, because his appointment stops a t  the 
boundary of the state which appointed him. 11 R.C.L., 1313. 432-447. 
H e  must resort to ancillarv administration in the other state. A ~ t a t e  
may have extra territorial officers, such as comnlissioners to taka w -  
knowledgments of deeds in other states and territories, but such 
cases are clearly exceptional. 22 R.C.L. 405. The same familiar prin- 
ciple tha t  forbids court officials, executors, administrators, and 
guardians from acting in hheir official capacity beyond the stete 
boundaries, is applied in the case of corporations. In  the casr of 
Miller v. Ewen, 27 Maine 509, 46 Am. Dec. 619. i t  was held that  s 
general clause in a charter authorizing certain persons to call the 
first meeting of a corporation a t  such time and place as they think 
proper, does not authorize them to call the meeting a t  a place with- 
out the state. Numerous cases may be cited to establish the general 
principle tha t  meetings of corporationq for the performance of cor- 
porate acts must be held within the state creating the corporation. 
14 Cor. Jur.  886 and 7 R.C.L. 335. Our own State has enacted this 
principle into the statute, i, e., that meetings of stockholders must 
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be held within the State. The reason given for this rule is that in 
the performance of corporate acts, the corpor~~t ion shall be q t  all 
times under the supervision and control of the laws of a state creat- 
ing the corporation. If this be true of private ccrporations, a fo:-tiom' 
is i t  true of an arm of the State Government, a body corporz.te to 
whom has been entrusted the performance of :L governinental duty 
designated to protect the people of the State against unskilled and 

incoinpetent persons in a profession for which the State 
(874) has seen fit to fix standards of profic'iency before admis- 

sion to practice. 
As has been said, "jurisdiction" involves the hearing as well as 

the determining of matters to be decided-indeed, the hearing of 
the matter is the basis for the determination. The giving of exam- 
inations for determining the qualifications of applicants is not a 
mere incidental or ministerial duty such as might be delegated by 
the State Board of -4ccountancy to other persons, hut is a judicial 
or quasi-judicial duty required to be performed by the members of 
the board themselves, and in order further to iafeguard the public, 
certain standards of skill are required of the examiners. The plain- 
tiff contends tha t  the submission and the super~:ision of the holding 
of the examination, and the determination of the qualifications of 
applicants, constitute one official act, requiring such judgment and 
discretion as to render it judicial or quasi-judicial in character; that 
i t  is the performing of a function of government designed to bcn~f i t  
the people of the State;  and therefore, in going beyond the bound- 
aries of the State to perform this function, the board m~ould exceed 
its jurisdiction. It seems superfluout+ to cite other authorities than 
those already cited from our own Court in Fwebee v. Hinton, 102 
N.C. 99, and in Long v. Crezc's, 113 N.C. 256, either as to the ju- 
dicial character of the official acts of the Bvnrc of Accountancy, or 
as  to the place where these acts may he perfomed.  The compara- 
tively simple act of taking the acknowledgment and examination of 
the grantors in a deed, by a notary, commiss~oner, justice of the 
peace, or clerk, has been repeatedly held by this Court, to be ju- 
dicial, not only in the cases cited above, but in S. v. Knight, 169 
N.C. 333; P a d  v. Carpenter, 70 N.C. 508; White v. Connelly, 105 
N.C. 68; Piland v. Taylor, 113 N.C. 1, and others. 

Bishop or Non-Contract Laws, secc. 785, 7136, says that pas!- 
judicial functions are those which lie inidwav between the judicial 
and the ministerial ones. The lines, separating them from such as 
are on their two sides, are necessarily indistinct; but in general 
terms, when the law, in words or by implication, comn~its to any ofli- 
cer the duty of looking into facts, and acting upon them, not m a 
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way which i t  specifically directs, but after a discretion in its nature 
judicial, the function is term quasi-judicial. In  18 R.C.L. 294, in dis- 
cussing the extent to which a board of examiners may be controlled 
in granting professional licenses, the discretionary Fewer to pass on 
qualifications is termed "judicial," and in every case where the acts 
complained of constitute an abuse of discretion or an excms of juris- 
diction, it is held tha t  the courts should mtervene to  enforce or en- 
join, as the circumstances might be. I n  22 R.C.L. 383, i t  is said that 
certain officers are considered qmsi-judicial, as for example, mem- 
bers of a board of pilot con~rnissioners, to v7hom the law has en- 
trusted certain duties, the performance of which reuuires the ex- 
ercise of judgment. In  Boner v. A d a m ,  Auditor, and Jen- 
kins, Treasurer, 65 N.C. 639, i t  was held that  the State (875) 
Auditor is not a mere ministerial officer, but exercises diq- 
cretionary powers. I t  was held in E.r p a r k  Gar!nnd, 4 M7all. (U. 8.)  
333, a t  378, tha t  the admission and exclusion of attorneys is the ex- 
ercise of judicial power, and. has heen so held in numgrouq cases a t  
tha t  time. This has been approved in numerous later decisions re- 
ferred to in Rose's Notes, Vol. 6, p. 55.  I n  Troop on Public Officers, 
pp. 507 et seq., i t  is said that  although an officer may not in the 
strictness be a judge, still, if his powers are discretionary. to be 
exerted or withheld according to his own view of what is necesary 
and proper, they are in their nature judicial. Where a power rests iq 
judgment or discretion, so tha t  i t  is of a judicial nature or character, 
but does not involve the exercise of the functions of a judge, or is 
conferred upon an officer other than a judicial officer, the expression 
used is generally "quasi-judicial." It is a general and cound prin- 
ciple tha t  whenever the law vests any person with n power to do an  
act, and constitutes him a judge of the evidence on which the act 
may be done; and, a t  the Pame time, contemplates tha t  the act is 
to be carried into effect through the instrumentalitv of agents; the 
person thus clothed with power is invested with discretion, and is 
quoad hoc a judge. B y  judicial action is meant, in legal understand- 
ing, that  which requires the exercise of judgment or diwretion by 
one or more persons, or by a corporate body, when acting as public 
officers, in an officiaI character, as shall seem to them to be equitable 
and just. 

In  S. v. State Medical Examininq Board. 50 Am. Rep. (32 Minn.) 
575; in People v .  Dental Examiners, 110 111. 180; in 8. v .  Gregory. 
83 Mo. 123, 53 Am. Rep. 565; in Williams v. Dentnl Emminers 
(Tenn.), 27 S.W. 1019; and many similar cases, it mas held tha t  
examining boards for physicians, dentists, lawyers, and other pro- 
fessions, exercise judicial of quasi-judicial po~vers; and in all other 
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cases, the courts addressed themselves largely tc determining whether 
the act complained of was within, or in excem, or abuse, of such 
powers; if the latter, i t  could be enjoined or enforced by the courts. 
I n  the much-cited case of 8. v. Chittendon (Wis.), 107 N.W. 500, 
a t  516, i t  is said tha t  the law leaves the matter (deci3ion as  to status 
of the college) to the board, acting reasonably, the same a s  similar 
matters are commonly left to such agencies exercising quasi-judicial 
authority. It conten~plates tha t  the members of the board will pro- 
ceed with the dignity and fairness commonly  expected of tribunals 
exercising judicial or quasi-judicial authority; rhat they will act  as 
a body; tha t  they will act upon proof of pome sort reasonably ap- 
propriate to the case and made a matter of record, not necessarily 
tha t  they will, in all cases, act reg:trdless of personal investigation, 
but tha t  in case of reliance thereon the result of the investigation 

will be made a matter of record. . . I n  short, that, they 
(876) will exercise their judicial function judicially, and tha t  their 

decisions will be open to review by th. courts for j ~ r i s d 1 ~ -  
tional error. 

The general rule for the construction of statutes, when applied 
to the law under consideration, clearly indicate tha t  the intention 
of the Legislature, and the object to be secured by the performance 
of the duties presented for the board of accountancy, require tha t  
the words "at such places as i t  may designate," shall be construed 
to mean "as such places within the State as it may designate." I n  
construing a statute, i t  is to be considered in its relation to other 
laws, as part  of a general and uniform system of jurisprudence, in 
connection with other statutes on the same or cognate subjects, or 
even on different subjects. Where the language s of doubtful mean- 
ing, or adherence to the strict letter would lead to injustiqe, the 
Court gives a reasonable construction consistent with the general 
principles of law. The spirit, or reason of the Law, prevails over its 
letter. The meaning of general terms may be restrained by thc evi- 
dent object, or purpose to be attained, and general language may be 
construed to admit implied exceptions, in order to accomplish what 
mas manifestly intended. I t  is propc3r to consider the occasion and 
the necessity for its enactment, and tha t  construction should be 
given which is best calculated to advance the object by suppressing 
the mischief and securing the benefits contemp1:~ted. If the purpose, 
and well ascertained object of a st:ttute, are inconsist?nt with the 
exact words, the latter must yield to the controlling influence of the 
legislative mill resulting from a consideration of the whole act. A 
statute should not be extended beyond the fair nnd reasonable mean- 
ing of its terms because the Legislature did not use proper words to 
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express its meaning. Where the ordinary interpretation of a statute 
leads to consequences so dangerous and absurd tha t  they could never 
have been intended, the Court may adopt a construction from an- 
alogous provisions and thus supply an oniiision. Aberne ttl y v. Comrs., 
169 N.C. 631. 

The above is a summary of some of the general principles for 
the construction of statutes as laid down in 36 Cyc. 1102 e t  seq., and 
many decisions and when applied to the statute under consideration 
in the case a t  bar, the conclusion is inevitable that  the field for the 
discharge of the functions of the State Board of Accountancy is not 
the whole world, but only "such places within the State as the board 
may designate." In  S.  v. Ind. Co., (Ark.),  L.R.A. 348, in constrying 
a statute in which the word "any" occurred thirteen times in the first 
section, the Court held that  although the Legislature may use gen- 
erally words, such as "any" or "all," in describing the persons or 
acts to which the statute applies, still i t  does not follow that  the law 
has any extra territorial effect; for i t  is presumed that  the Legis- 
lature did not presume i t  to have such an extensive, or 
world-wide effect, unless the language of the statute admits (877) 
of no other reasonable interpretation. Bond v. Jay. 7 Crancli 
351. The reports furnish numerous instances of the application of 
this rule, by which general words used in statutes are taken as 
limited to cases within the jurisdiction of the T,egiqlature passing 
the statute, and confining its operation to matters affecting persons 
and property in such jurisdiction. If i t  were necessary, hundreds of 
cases and statutes could be referred to containing general words, 
which are thus limited. Among the vast number of caces construing 
such statutes, i t  is doubtful if one can be found in which such gen- 
eral words have not been treated as limited to some extent, for i t  is 
unusual for a legislature to intend that  its statutes shall apply e r -  
erywhere. 

We have already referred to the lam of corporations as being a 
law on a cognate subject. Even more closely allied is our law as i t  
 relate^ to such professions as law, medicine, etc. Vntil 1917, our stat- 
ute did not prescribe where the examinations for entrance to the bar 
were to be held, and even now the statute (C.S. 195) says that  exam- 
inations for license to practice law may be held in the city of Ra- 
leigh. Before 1917 the examiners of applicants for admission to the 
bar did not construe their authority to permit the holding of cxam- 
inations outside the State nor, since 1917, a t  any place other than 
the city of Raleigh, even though the word "may" sometimes implies 
discretion. C.S. 6609, prescribes tha t  the board of medical examiners 
shall meet in the city of Raleigh. C.S. 6701, prescribes tha t  the 
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board of osteopathic examiners shall meet in Raleigh in July of 
each year, "and a t  such other times and places as a majority of the 
board may designate." I n  our statutes, some dwretion is permitted 
the various other boards of examiners for dentists, pharmacists, 
nurses, teachers, etc. In  these cases, however, we are not left to ap- 
ply only the general rules for the construction of statutes. The law 
is unmistakably clear that  the Legislature has no power to enact 
statutes, even though in general words, that  can extend in their op- 
eration and effect beyond the territory of the sovereignty from which 
the statute emanates. The legislative authority of every state must 
spend its force within the territorial limits of the State. Cooley's 
Const. Lim., p. 154. As a general rule, no law has any effect of its 
own force beyond the territorial limits of the sovereignty from which 
its authority is derived. 25 R.C.L. 781; Hilton v. Guyot,  1.59 N.S. 
113; 40 L. Ed. 95. Black on Interpretation of Laws, p. 91, says: 
"Prima facie, every statute is confined in its operation to the per- 
sons, property, rights, or contracts, which are within t,he territorial 
jurisdiction of the legislature which enacted it. The presurnption is 
always against any intention to attempt giving to the act any extrn- 
territorial operation and effect." Endlich on Interpretation of Stat- 

utes, p. 233, announces the same princ~ple. No presumpticn 
(878) arises, from a failure of the state through its legislative au- 

thority to speak on the subject, that the state intends to  
grant any right, privilege, or authority under its laws to be exercised 
beyond its jurisdiction. Walbridye 2). Robinsorl. 22 Idaho 236; 43 
L.R.A., N.S. 240. Either the statute applies to '(such places within 
the State as the board may designate," or its scclpe is unlimited, and, 
for the convenience of applicants, the board may hold examinations 
a n y ~ ~ h e r e  and everywhere it  sees fit. And if this hoard may go out- 
side the state to hold examination?, Why not rTery other examining 
board of the State do likewise, if the place is left to itq discretion? 
Obviously, this would be subversive of public policy, of the spirit 
and intent of the law, would defeat thc very ends which these pro- 
tective statutes were enacted to accomplish, and might, in effect. 
make the creature greater than the creator. 

TVe must not be understood as holding that the Legislature may 
not require certain official acts to be done beyond the State's limits, 
for it can legally do so, as for example in requiring depositions of 
witnesses or the acknowledgment of a deed or other instrument, to 
be taken in some other state, or even in a forcign country, and per- 
haps there are other illu~trat~ions of this legislative power. Bllt they 
are done by its express permission, and are not merely implied. 

The demurrer of the defendants admits as true the allegations 
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of the complaint tha t  the defendants intended: 1. To hold the  exam- 
ination outside the State. 2. To use in that examination the same 
questions that had been used in the preceding week in an  exa~nina- 
tion in Raleigh; and, 3. That  these duplicate questions were avail- 
able to  candidates for certificates in the Washington examination. 

The defendants say tha t  i t  was a t  the solicitation of applicants 
and for their convenience (not for the public welfare or ~ntzrest )  
tha t  they proposed to give the duplicate examination in VTashington 
the week following the Raleigh examination. As a matter of fact, 
the defendants do not deny that some applicants were going to  Wash- 
ington from Korth Carolina to take the duplicate examination. This 
Court may judge for itself of the relative "convenience" of Wash- 
ington and Raleigh for applicants already in this State, and of the 
interest of the citizens of this State to be serred by holding a dupli- 
cate examination outside the State the meek after such exami~at ion 
was held in Raleigh. The plaintiff seems to be in entire accord with 
the stateinent of the defendants in their denlurrer that  the act creat- 
ing the State Board of Accountancy and presrribing its duties and 
powers,  as passed in the interest of the general public, t o  protect 
them against incompetent, inefficient, or dishonest persons, and not 
for the purpose of granting special privileges or emoluments to any 
class of perkonc. The plaintiff contends, however, that in attempting 
to hold an examination in the city of VTashington, "at the 
earnest solicitation of nuinhere of applicants living in tha t  (879) 
qection," and, nq stated by defendants on the hearing "for 
the convenience of applicants," the board was attempting to "grant 
special privileges" to those applicants, and an even greater "spe- 
cial pririlcgc" n-a< the intended usc of duplicate questiorls which 
n-ere arailahle to applicants. This Court with these admitted facts 
before it, can judge whether an official act t h u ~  performed is "for the 
public interest" or for the promotion of the personal interest nf ap- 
plicantq. I t  is an unprecedented thing for the other esaminiag boards 
of the State to go beyond the borders of the State to cive ewrnina- 
tions (much less duplicate examinationq) to applicants who mnp not 
find it con~enient  to come to the State to take the same. Yet the de- 
fendants claim that  ihey are justified in going hundreds of miles be- 
yond the R a t e  boundarirs, the ~ ~ l i  following an examination in 
Raleigh, to give a duplicate of that examination, because i t  is more 
convenient to certain applicants to take the examination in Waqh- 
ington; and some of the applicants going from this Stste to TTTash- 
ington for that purpose. As ~ w l l  suggested by the plaintiff's learned 
counsel, i t  is peculiar to certified accountants in Washington that  
the mountain should come to hlohamet. I t  is an established rule that  
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when the means for the exercise of a granted power are given, no 
other or different means can be implied, as being more effective or 
convenient. Cooley's Const. Lim. (4th ed.) p. 78. I n  stating in the 
call that  this was "positively the last examinltion to  be held out- 
side the State," the Board of Accountancy imldiedly adinits that  it 
considered such procedure ~rregular, to say the least. 

The authorities cited above, defining judicial and qtiasi-judicial 
officers, also establish the principle that when such officers exceed 
their jurisdiction or abuse their discretion, it is subject to review by 
the courts; in fact, so fundamental is this prir ciple that  in most of 
the cases the courts do not discuss it: but addless thelnselves to de- 
termining whether or not the act complained of was in excess of 
jurisdiction or in abuse of discretion, and if they decide these ques- 
tions in the affirmative, then it is held as a matter of course that the 
act should be enforced or enjoined, as the case may be. In Throop on 
Public Officers, pp. 525, et seq., i t  is said that .cvhere, in the exercise 
of a power, an officer is vested with a discretio?, his act ie regarded 
as quasi-judicial. . . . But, of course, if the officer or bonrd at- 
tempts to exercise a power, either judicial or ministerial, in a ccse to  
which his or its jurisdiction does not extend, t,he act is either abso- 
lutely void or voidable by judicial proceedin& as the case may bc. 
But the exercise of discretionary power is always subject, in some re- 
spects, to review by the courts. So it may be reviewed, where it. has 
violated some rule of public policy, and of course it will be violated 
by any illegality or excess of jurisdiction. This principle has been 

enacted into our State laws for municipalities (C.S. 2962), 
(880) giving to any taxable inhabitant the ]sight to maintain an 

action to set aside or prevent any illegal official act on the 
part of the municipality or its officers, and it  is also well settled by 
numerous decisions of this Court, and has received the sanction of 
the Supreme Court of the United States in Cwmpton z l .  Zabm'skle, 
101 U.S. 601, 609, quoted in Dillon Mun. Corp., sec. 1581, and cited 
with approval in Stratford v. Gretmboro, 124 X.C. 127. I n  referring 
to statutes similar to our own as found in C.S. 2962, Dillon Mun. 
Corp., sec. 1585, says: "The first class of wrong provided for by the 
statute is simply defined as 'an illegal act,' and the statute contains 
no express provision that  the illegal official act against which re- 
dress is sought be one which has resulted or wil! result in loss or in- 
jury to the municipality. So far as the literal language of the stat,ute 
is concerned, any illegal official act may be prmented s t  the suit of 
a taxpayer having the requisite status as suih. This l i be r~ l  interpre- 
tation of the statute has been supported by the c:ourts." In the notes 
to  the above, i t  is said, citing authorities, that  "rtn illegal omcis1 act 
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STATE v. Scow. 

which may be the subject of the taxpayer's action may be any act 
of a municipal officer which is not authorized by law or which is in 
excess of the authority conferred by law." In  actlons brought by tax- 
payers the court has taken jurisdiction and has restrained or annulled 
official acts of great diversity of character. 

The State in the lawful exercise of its police power has created 
the State Board of Accountancy and required examinations of ap- 
plicants to safeguard the public against incompetent accountants. 
Every citizen of the State is in a certain sense injured when the 
duties of the board are performed in such a manner as to let down 
the bars and lon.er the standards of the profession. There is an  espe- 
cial injury to properly accredited members of the profession who 
have met the conditions imposed by law, in the manner prescribed 
by law. Poor Richard says, "He who hath a trade hath an estate." 
A man's profession is his capital. The State has set standards for 
entrance into this profession, and those who have entered in the 
manner prescribed by law are entitled to the protection of the State 
to the extent, a t  least, that  they shall not be unjustly discriminated 
against by admission of others mto the profesion in any other way 
than tha t  prewribed by law. 

It is not necessary to go beyond the deciqions of our own Court 
to establish the contention tha t  this is a ~ u b j r c t  for the cognizance 
and intervention of our courts. In  Glenn v. Comrs., 139 N.C. 421, 
our Court .aid: "If an ultra viles act were being threatened, the 
courts TT-ould enjoin it." In all the following capes it is qaid tha t  when 
a discretionary power is exercised wrongfully, or transcend., the au- 
thority of the officers, or is d t r a  vires, or whcn thare is a manifest 
abuse of discrction, the courts will enforce or enjoin the 
act as the case may be, a t  the suit of a citizen, or taxpayer, (8811 
and n h e n e ~ e r  the Court has declined to intervene, i t  has 
been on the ground that  the act complained of was infrn virps. 
Rrodnm v. Groonz, 64 N.C. 244; S'aughan v. Conzrs., 118 N.C. 636; 
Stratford 21. Greensboro, 124 N.C. 127; Edqertnn v. Water Co., 126 
X.C. 92; E ~ ~ \ b a n k s  v. Tzrrner, 134 N.C. 77; Barnes v. Comrs., 135 
N.C. 27; Grnves v. Comrs., 135 N.C. 49; i lfe~rimon v. Pnving Co., 
142 N.C. 539; Sewton v. School Comrtbiftee, 158 N.C. 186; Comrs. 
v. Conzrs., 165 N.C. 632; 8uperz)isors v. Cornrs., 169 N C. 548; Cobb 
v. R. R., 172 N.C. 58. 

The decisions of the courts of other states and the principle an- 
nounced bv the various text-books. are well w m m a r i z ~ d  in Perkins 
v. Indi. School Dist., 56 Ia.  476, 9 N.W. 366,  here it mas held t h a t  
the courts of the State are arhitors of all questions involving the 
construction of the statutes conferring authority upon officers and 
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jurisdictions upon special tribunals. I t  v a s  certainly never the in- 
tention of the Legislature to confer upon school boards, superin- 
tendents of schools, or other officers discharging quasi-judicial func- 
tion, exclusive authority to decide questions pertaining to their jur- 
isdiction and the extent of their power. All such questions may be 
determined by the courts of the state. Hence, when the rights of a 
citizen are involved, in the exercise of authority by a school officer, 
the courts may determine whether such authority was lawfully ex- 
ercised. 

As to  the demurrer, we have covered the entire field of inquiry, 
as the facts stated in the complaint are to be kaken as admitted. On 
the motion for a continuance of the injunctior to tlie hearing, there 
is an affidavit of Mr. G. G. Scott denying that  the same questions 
as propounded in the State were used in the Washington examina- 
tion, thereby giving the applicants there a decided advanta, we over 
those examined here. But  we need not settle the controversy of fact, 
because i t  has been the rule for time out of mind that where there is 
conflict in the evidence the injunction is gene ,ally continued to the 
hearing. We stated the prevailing rule in CoElh v. Clegy. 137 N.C. 
153, a t  p. 159, where i t  was said that i t  is generally proper, whcn the 
parties are a t  issue concerning the legal or equitable right, to grant 
an interlocutory injunction to preserve the right in strltv, quo until 
the determination of the controversy, and espwially is this the rule 
when the principal relief sought is in itself an injunction, because a 
dissolution of a pending interlocutory injunct on, or the refusal of 
one, upon application therefor in the first instance, will virtually de- 
cide the case upon its merits and deprive the plaintiff of all remedy 
or relief, even though he should be afterwards able to show ever so 
good a case. The principles we have attempted to state, are, we 
think, well supported by the authorities upon this subject, citing 1 

High on Injunctions (3 ed.),  sec. 6;  Ilisphams Eq. (6 ed.), 
(882) sec. 405; Ma~shnl l  v. Cows. ,  89 N.C. 103: Capeh,art v. 

Mahoon, 45 N.C. 30; J a m a n  v. Sn,~nders,  64 N.C. 367; 
Lowe v. Comrs., 70 N.C. 532; and other authorities. I n  the Marshall 
case, supra, the Court said: "The injunctive re ief sought in this ac- 
tion is not merely auxiliary to the principal relief demanded, but i t  
is the relief, and a perpetual injunction is demanded. To dissolve tlie 
injunction, therefore, would be practically to ceny the relief sought 
and terminate the action. This the Court vill  never do where it may 
be that  possibly the plaintiff is entitled to thc relief demanded. I n  
such cases it  will not determine the matter upon a preliminary 
hearing upon the pleading and en: parte affidavits; but i t  will pre- 
serve the matter intact until the action can be regularly heard upcn 
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its merits. Any other course would defeat the end to be attained by 
the action." The case last cited is directly in point here. Bul  without 
the aid of this principle and the autlioritie,i sustaining it, we hold 
that  the injunction should have been continued to ihe final hearing. 
It is argued that  this case is like that  where the tree was cut down, 
after the restraining order against felling it  had been vacated. Har- 
rison u. Bryan, 148 N.C. 315, and these additional cases are cited, 
supposedly to the same effect. Pzckler v. Hoard 01 Edl~cation, 149 
N.C. 221; Wallace 21. North Wdkesboro, 151 N.C. 614; Moore v. 
Monument Co., 166 N.C. 211. But they do not apply to this case, 
as the facts are not the same. In IInrrzson v. Bryan, supra, the tree 
had fallen under the stroke of the axe, never to rise again. It could 
not grow again after i t  had been destroyed. It had died and was 
therefore beyond restoration. This was a fact established, and not 
even a mandatory injunction could change it. But here, the act of 
the defendants may be repeated, it, a t  least, is possible for them to 
do so, and plaintiffs are not bound by their declared intention not 
to repeat their mistake. The law will strip them of the power to do 
so by its restraining process. 

The entire judgment below will be reversed, injunction to the 
final hearing issued, the demurrer overruled, and the defendarh 
permitted to answer over, if they so desire. 

Reversed. 

Cited: Cherry v. R.  R., 185 N.C. 93; Tobacco Qr mers Asso. 
v. Pollock, 187 N.C. 413; Coburn v. Comrs.. 191 N.C. 73; S. v. De- 
posit Co., 191 N.C. 646; S. v. Lackey, 198 K.C. 555; Smith v. Lzg4f 
Co., 198 N.C. 620; Van Kempen v. Lathnm, 201 N.C. 514; Harri.s 
v. Watson, 201 N.C. 666; McGuinn v. HiqF Point, 219 N.C. 88; 
TVarren v. R .  R., 223 K.C. 845; Outens v. Chnplain, 228 K.C. 713; 
Teer v. Jordan, 232 N.C. 51; Arey 7). L ~ ~ n o n s ,  232 N.C. 535; Roller 
v. Allen, 245 N.C. 525; S.  v. Warren, 252 N.C. 694. 

(883 
STATE r. SMITH JOHNSON. 

(Filed 7 December, 1921.) 

1. Seduction-Breach of Promise of Marriage - Fault of the Woman - 
Statutes-Innocence and Virtne. 

In order to conrict of crime of seduction under a breach of promise of 
marriage, the woman should have preriously been both innocent and rir- 
tuous, and should she hare committed the act of adultery induced by her 
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own lascivious desire, with or without the proruise, her conduct is not 
such as to bring her within the intent and meaning of the statute a s  an 
innocent and virtuous woman. (31.5. 4339. 

2. SameInstruct ions-Appeal  and Errol8. 
Where there is evidence upon the trial for sc,duction under breach of 

promise of marriage that the woman had conseiited to the act. induced 
solely by her own lascivious desire, irrespective of the promise to which 
she has testified, the jury may disregard her test mony as to the promise, 
and render a verdict acquitting the defendant of the charge; and a re- 
quested instruction is erroneously refused which leaves out the element 
of seduction and bases the defendant's innocence or guilt on the finding 
as  to whether the woman had been solely induced by her own desire. C.S. 
4339. 

3. Sam-Subsequent Chastity. 
Upon the trial for seduction under a breach of promise of marriage, 

there was eridence that the woman, a widow, had had sexual intercourse 
with her husband before her marriage, which had also been induced un- 
der promise thereof: Held, the woman does not come within the intent 
and meaning of the statute as hnving been "innocent and virtuous"; 
though honerer often she may have committed the act with her husband 
before the marriage, yet had she remained faithful to him thereafter, and 
had not had sexual intercourse with ally other .n3n until that with the 
defendant, it would render the defendant guilty under the provisions of 
the statute if he had violated them. (3.5. 4339. 

APPEAL by defendant from Ferguson, J., at ilugust Term, 1921, 
of WILKES. 

This was in indictment for seduction under promise of marriage. 
There was evidence tending to show that the prosecutrix, Darric 

Rall, before the seduction, charged in this case, had been seduced 
under promise of marriage by Thomas Ball. This she admitted. Ball 
afterwards married her, and they lived together as man and wife, 
but he did not marry her until she gave birth to a child, of which he 
was the father, she being at that  time about sixteen years of age. 
She had been married to Ball about fourteen years, when he died, 
in January, 1916. She had five children by him, including the one 
not born in wedlock. She was thirty years old when Ball died, and 
the defendant was twenty-one a t  that time. There was some evi- 

dence that he had uever had anvthing to do with a woman 
(884) in his life, and a t  the time of the death of prosecutrix's 

husband, the defendant was going to ,see a young girl just 
across the mountain beyond the home of the prosecutrix. The ds- 
fendant prior to the death of prosecutrix's husband, and afterward3 
until about one year ago, lived within sight and within less than 
one-half mile of her home. 

There was evidence tending to show that the prosecutrix was se- 
duced by the defendant under a promise of inarriage, and, slight 
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though i t  may have been, i t  was sufficient to be submitted to the 
jury. She confessed to the jury that  she submitted to the defendant 
"partly because she loved him and partly because she knew tha t  it 
would be good to her." There was considerable testimony, which 
was, more or less, to the same effect. There a!so was further testi- 
mony, in defendant's behalf, tending to show tha t  soon after the 
death of the husband and prior to July, 1916, prosecutm began 
meeting the defendant along the road near the home of defendant 
and would walk with him and teasc him about the girls and invite 
him to come and see her. As defendant would pass the home of 
prosecutrix's brother going to see his girl across the mountain, she 
would be there and her brother would hitch his ox to the wagon and 
drive the defendant to see his girl and tlie prosecutrix would go 
along, and come back in the same wagon, and leave defendant a t  the 
home of his girl. Later they would carry him in the wagon to visit 
their homes. Sometime during the month of July,  1916, a t  the in- 
vitation of the prosecutrix, the defendant went to her home and they 
sat  around the fireplace, until the children went to bed. After they 
sa t  there for a while, the prosecutrix moved her chair over close to 
defendant, put  her arms around his neck and said, "I have been lov- 
ing you for a good while and you did not find it out until a few days 
ago." She hugged and kissed him, and put her hands upon him in 
such a way as to excite his sexual passions. At this he asked her to 
have intercourse with hiin, she consented, and they had intercourse 
there in a chair. After the intercourse, they talked about the girl the 
defendant was going to see and she asked defendant when he and 
the girl were going to marry, after which d ~ f e n d a n t  went hon~e. 
Nothing was said about their marrying. Defendant went to see prose- 
cutrix often afterwards and often had sexual intercourse with her 
up to sometime before the baby was born on 16 July,  1918. Defend- 
an t  and prosecutrix had said nothing about marrying, until defend- 
an t  was drafted into the United States Army for service over-seas, 
and after the child was born and prior to 21 July,  1918, when de- 
fendant left for the camps. At  this time defendant went to see 
prosecutrix, she cried and complained to him tha t  she mas not able 
to raise the baby and begged defendant to marry her. Defendant 
promised her then if she would keep a decent house and conduct her- 
self properly, until he returned from the army, tha t  he would marry 
her, and this is the promise he referred to  in the letter5 
copied in the record. After defendant returned from the (885) 
army he found that prosecutrix had not kept a clean house 
as she had promised to do, and prosecutrix asked him to t ry  her 
again and she would keep the boys away. Defendant consented to 
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do so, all of her promises she failed to keep, and all relations were 
broken off and the defendant married 5 December, 1920, and was 
arrested in this action in January, 1921. 

The Court charged the jury, among other things, not related to 
this instruction, as follows: "If you find from the evidence beyond a 
reasonable doubt, that the prosecutrix never had sexual intercourse 
with any man except her husband and the dchfendant, and if you 
should further find from the evidence beyond a reasonable doubt, 
that  she only had sexual intercour~e with her husband before she 
was married after the engagement between her and her husbmd to 
be married, and it  was a t  his solicitation after the said engagement 
and promise of marriage and before their marriage, and if you 
should further find from the evidence beyond a reasonable doubt, 
that the defendant and the prosecutrix were engagcd to be married 
and that  the defendant solicited her to hare intercourse with him, 
promising to marry her, and she yielded to hirr because she trusted 
him and because he promised to niarry her,  he would be in the 
eyes of the law, an innocent and virtuous n7omsm. 

The court refused to give the following inqtruction requested by 
the defendant: 

1. The court charges you that an innocent and virtuous woman 
under the law of this State, is a woman who had never had actual il- 
licit sexual intercourse with any man. The court further charges you 
that  if you should find from the testimony that  the prosecutrix per- 
mitted her husband to have sexual intercourse with her prior to their 
marriage, then the court charges you that  she wmld not be an inno- 
cent and virtuous woman and your verdict in thiij case, if you so find, 
will be "not guilty.'' 

2. If you find from the testimony that the prosecutrix permitted 
her husband prior to their marriage to have sexual intercourse with 
her, that  said sexual intercourse was illicit, lotwithstanding you 
further find that  the same was procured by seduction under promise 
of marriage, as the seduction under such a promise does not render 
sexual intercourse legal (except as between the prosecutrix and her 
husband) but to all the rest of the world it was illicit sexual inter- 
course, and the defendant would not be guilty. 

Defendant duly excepted to the instruction given and to the re- 
fusal of those requested. 

There was a verdict of guilty and from the judgment thereon, 
defendant appealed to this Court, after reservirg his exceptions. 
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Attorney-General N a m i n g  and Ss;;istant .ittorney-Gen- (S86) 
era1 ATash for th.e State. 

J. A.  Rousseau and Charles G. Gilreath fog- defendant. 

WALKER, J., after stating the case: The evidence in this case 
is not only repulsive, but filthy, in some of its parts, but we are to 
determine upon the legal guilt of the defendant or, in ot,her words 
and speaking more accurately, whether he has been legally tried he- 
low. We do not think that  he has been, and will proceed now to state 
our reasons for so thinking. The instruction above ~ c t  forth contains 
a proposition of law which cannot be sustained and it no doubt 
caused the defendant's conviction. We know of no case in this State 
which decides that  a woman would be innocent and virtuous under 
the facts and circumstances detailed by the judge therein. If a 
woman c o n ~ n ~ i t s  adultery with a inan simply because  he is solicited 
to do so, even upon the promise of marriage, she is to be pitied, but 
is not "innocent and virtuous" within the meaning of the statute upon 
which this prosecution is based. If she yielded to temptation solely 
because of the pronlisc and not to gratify her lustful passions, she 
is still an adultress, and cannot be said, in the language of this 
Court, to be a woman who never had had actual sexual intercourse 
with a man. She nlav be virtuo1is, but not innocent, within the 
meaning of the statute, as is shown so clearly by Justice Davis in 
S. v. Ferglcso~. 107 N.C. 841. I t  is said in that case, without quoting 
literally, that the woman m u 4  be virtuous, that is, pure and chaste, 
as lye11 as innocent. The purpose of this statute is to protect innocent 
and virtuous women against wicked and designing men. who know 
that one of the most potent of all seductive arts is to v i n  love and 
confidence by promising love and marriage. I n  section 1113 of The 
Codc the word "innocent" is used, which Justice Rufin defines, in 
8. v. XcDnniel, 84 N.C. 805, as meaning "a pure woman- onc 
whose character, to use the language of the preamble of the statute, 
is unsullied." In  8. v. Davis, 92 N.C. 764, "an innocent woman," 
within the meaning of that  section, is defined to be "one who had 
never had actual illicit intercourse with a man," and mere lascivious- 
ness, and the permission of liberties by men, are not contemplated 
by the statute;  and this definition of the words. "an innocent wo- 
man," has been followed in S. v. Horton, 100 N.C. 447, in constru- 
ing the word "innocent" in the statute now under review. Rut  the 
woman must not only be "innocent" but "virtuous." What  force, if  
any, does the word l l v i r t ~ ~ u s ' l  impart to the act? I n  8. v. Grigg, 104 
N.C. 882, it is said, citing S. v. Aldridge, 86 N.C. 680, that  a woman, 
who a t  some time in her life has made a "slip in her virtue" is en- 
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titled to the protection of section 1113 of The Code, if she is chaste 
and virtuous" when the slanderous words are uttered. There is a 

manifest reason why the words "an innocent woman," in 
(887) section 1113 of The Code, and "innotent and unprotected 

woman" in section 3763, should be con:trued to mean inno- 
cent of illicit sexual intercourse, as affecting her reputation when the 
slanderous words are spoken, for the purpose o '  these ~ect ions  is to  
protect women, who, however imprudent they may hare  been in 
other respects, have not so far "stooped to folly" as to surrender 
their chastity and become incontinent, or who have regained their 
characters for innocence and chastity if a "slip has been made," 
from "the wanton and malicious slander" of persons who may at- 
tempt to  destroy their reputations and blast ind ruin their good 
names. But  the act of 1885, recogn~zing the frsi1,y of man as well as 
woman, superadds to the word "innocent" the word "virtuous," and 
before i t  will condemn and punish the man, who may be seducible as 
well as seductive, requires tha t  i t  shall be mado to appear that  the 
woman was herself "innocent and virtuous," a n j  tha t  the qeduction 
was compassed by winning her confidence and love under thc  false 
and alluring means of a promise of marriage; but, if she willingly 
surrenders her chastity, prompted by her own lustful pascions, or 
any other motive than that  produced by a promise of marriage, she 
is in pari delicto, and there is no crime under the statute. She mubt 
not only be innocent, but virtuous, that  is, cha!,te and pure, and if 
such a woman yields under the promise of rnnrrLage to the "studied, 
sly, ensnaring ar t  . . . dissembling smoofh" of the seducer and 
is betrayed, she deserves sympathy and charity; and he not only de- 
serves the "curse" of all who love hnnor and virtue, but the severest 
penalties of the law. The woman, however, must be "virtuous" a s  
well a s  "innocent," and this implies something more in her conduct 
than mere innocence of illicit sexual intercourse. If she willingly 
submitted to his embraces, the mere promise of marriage would not 
make i t  seduction. 33 Mich. 117. And her evidence must be sup- 
ported. No such proviso is to be found in sectjons 1113 and 3763. 
For  illustration, there is no evidence that  Potipher's wife ever had 
illicit sexual intercourse with anyone, and yet the idea of a "virtuous 
woman" would hardly be suggested by her name. 

This definition of the words has been the sclttled and fully ac- 
cepted one ever since the decision in S. v. Ferpson ,  supra, and has 
been adopted, and followed, in feveral more recent cases. S. v. Hor- 
ton, 100 N.C. 443; S.  v. Crowell, 116 N.C. 10.52, S. v. TYhitley, 141 
N.C. 826; S. v. Ring, 142 N.C. 596: S. v. Kiwcclid, ibid. 657; 8. v. 
Raynor, 145 N.C. 472; S. v. Malonee, 154 X.C. :!OO: S. v. Cook, 176 
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N.C. 730; S. v. Pace, 159 N.C. 462: 5'. v. Cline., 170 N.C. 751; S. v. 
Moody, 172 N.C. 967; S. v .  Fzdchcr. 176 X.C. 724. If we are still to 
follow the opinion of Justice Davis, which has always guided us in 
cases such as this one, the charge of the Court cannot be sustained. 
S. v. Crowell, 116 N.C. 1052 (opinion by the present Chief Justice), 
for he told the jury that,  notwithstanding that  the prose- 
cutrix (Darrie Ball) had committed adultery with Thomas (888) 
Ball (by whom she had a child) before they were married, 
the jury should find that  she was both an innocent and a virtuous 
woman. i lnd the judge committed the same error in a more pro- 
nounced way, if anything, when he refused the clear-cut requests 
of the defendant for instruction as to this feature of the caw. The 
first prayer for instructions omitted the elmlent of seduction and 
defendant was entitled to have the jury charged as requested, be- 
cause the defendant was not concluded bv the $taterrient of the nros- 
ecutrix that  the illicit intercourse was induced by his promise of 
marriage. I t  ~ v a s  for the jury to say whether it was merely to gratify 
her lust, or x i s  induced by his promice, and there was evidence in 
hhis case. and, too, some strong evidence, that she was a very lust- 
ful woman, and enough to juctify the jury in finding that she did 
not require a promise to overcome the longing of her lewd nature 
or her lascivious desires, or even yearnings. R u t  we may pause h ~ r s  
to state that ,  on the next trial, it vill be proper for the court, to in- 
struct the jury that if the prosecutrix had committed adultery with 
the man. who afterwards became her hushand, even though i t  lyas 
often rcpeated before marriage, yet if after she thus fell, she mar- 
ried her lover and was always faithful to him, and ever, after the, 
first act of adultery with him, wa9 innocent and virtuous, that is, 
had not had qexual intercourse with any man, until the defendant 
~educccl her under promise of marriage, if he did such a thing, then 
that  s h ~  ~ o u l d  be an innoccnt womnn, and if she v a s  also chaste anti 
pure i ~ ?  t h ~  9ense above defined, ishe a l v  woiild be a virtuous wo- 
man within the meaning of the statute. An adulterecs r m y  reform 
and become innocent and even virtuous, and if this woman has done 
SO, the statute protects her just as much as if  he had never fallen, 
but had always walked in the straight and narrow way of spotless 
innocence, virtue, and chastity, not even permitting undue familiar- 
i ty from any man, and especially the debaucher. Thiq maq clearly 
decided in S. v. Ferguson, supra, and some of the other cases above 
cited have carefully followed it. 

The statute was passed to guard, and protect, the innocent and 
virtuous woman, and not those who seek only to gratify their own 
lustful desires and have no proper regard for the sacredness and 
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purity of the marriage promise, and do not even wait for it, before 
yielding their persons to the embraces of evil r i n d e d  men. I n  such 
a case, the woman is considered lo be as bad a3 he is, and beyond 
the pale of the law's protection under this statute. 

We have not overlooked the fact of the disparity in the ages of 
this woman and the defendant, she being fourteen Sears his ienior, 
and that  he contends, and offered evidence to move, that he was the 
seduced, and not the seducer. She was, by her own evidence, of a 

most lascivious disposition, and seemed to have lured this 
(889) young man from the path of virtue by constantly tempt- 

ing him, if the testimony be true, and even going to the 
length of saying, unblushingly and to her open shame, that in the 
perpetration of the act itself, "she preferred the woods to the porch." 

There was error in the respects indicated, for which another trial 
is necessary. 

New trial. 

Cited: Hardin v. Davis, 183 N.C. 47: S. v. Hopper, 186 N.C. 
411; Metcalfe v. Chambers, 188 N.C. 805; S. v .  8,'2at!ey, 201 N.C. 84. 

STATE v. HARVEY OVERCASH AKD ARC13 PETHEL. 

(Filed 7 December, 1921.) 

1. Criminal La~v-Indictment-Time Not of t h e  Esl3ence. 
Ordinarily it  is not required that an indictment f81r larceny and receiv. 

ing charge the exact time of the alleged offense, ':his nnt being of the 
essence thereof. 

Where the trial upon two indictments hare been consolidated; and the 
time of the offense charged as  to the appellants is prior to the time alleged 
as  to the other defendants in the second bill of indictment: and the eri. 
dence tends to show that the appellants were guilt,r. a t  the latter time, 
this variance between the time charged and the proof is immaterial, and 
a verdict of guilty wil! be sustained on appeal. 

3. Criminal Law-Larceny-Accessories- Principals - Conspiracy - In-  
structions. 

Where the appellants entered a prearranged plan, with others. for the 
others to enter a certain warehouse and steal goods therefrom. which the 
appellants were to receive and pay for, and this was accordingly done, 
the appellants, haring aided, abetted, advised, or pr7cured the crime. are  
guilty with the others as  principals, and an exception that the judge ad- 
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verted to them in his charge as accessories, on the facts presented in this 
case could haye worlied no harm to  appellants, and is u~ltenablc. 

APPEAL by defendants from Bqjson, J., a t  April Term, 1921, of 
CABARRUS. 

Criminal action. From a perusal of the record i t  appears tha t  a t  
said April Term, 1921, a bill of indictment, KO. 78, was submitted 
to the grand jury, charging tha t  the defendants, Harvey Overcaeh 
and Arch Pethel, on 29 January, 1921, did feloniously steal, take, 
and carry away two thousand yards of cloth of the value of two 
hundred dollars of the goods and chattels, etc., of the Locke Cotton 
Mills, and there was also a count in the bill for feloniously receivicg 
haid property knowing the same had been stolen. 

A t  the same April Term, 1921, there was a further bill 
submitted, No. 79, charging that on said 29 January, 1921, (890) 
Fred Tt7idenhouse, William Sides, and Walt Sides with force 
and arms, a t  or in the county aforesaid, did break into the ware- 
house of said Locke Cotton Mills with felorrious intent and did 
there feloniously steal, etc., five bolts of cloth, the property of said 
company of the value of two hundred dollars, and with a count on 
bill for feloniously receiving the property. I n  KO. 80 a t  same tern1 a 
bill was submitted charging in proper terms, tha t  on 15 January, 
1921, William Sides, Dewey Furr, and Roy Hall feloniously did 
break and enter the warehouse. etc., of the Locke Cotton Mills and 
then and there did feloniously steal, etc., cloth of the value of two 
hundred dollars, the property of said company. with a count for re- 
ceiving, etc. 

These bills were all considered and found by the grand jury to 
be true bills, and the three causes by convnt  were tried together a t  
said term and before the one and the same petit jury, and 211 of the 
defendants were convicted of the crime of larceny, except Roy Hall, 
he being acquitted of the offense. There waq judgment on the ver- 
dict, and defcndants Overcash and Pcthel excepted and appealed. 

Attorney-General Manning and Assistant Attorney-General hTash 
for the State. 

H .  S. IVilliams, R. Lee Wright for defendants. 

HOKE, J. It is objected to the validity of this conviction that  
under a bill of indictment charging a larceny as of 29 January, the 
judge submitted the question of the guilt of these appellants and 
they have been convicted solely for a larceny as of 15 January, 1921. 
So fa r  as the bill of indictment is concerned and as a matter of 
form, unless time is of the essence of the offensc, i t  is fu!ly established 
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tha t  a variance between the allegation as to time and the proof is 
not material, and tha t  the prosecution, unless i t  I S  otherwise requircd 
by order of the court, is not restricted to the time named in the bill 
but may offer evidence as to the commission of the offense charged 
a t  any time before indictment found and within the period where 
no statute of limitations operates to protect the accused. S. v .  S e w -  
som & Brindle, 47 N.C. 173; Clark, Criminal Procedure, p. 237. 

I n  the present case, the evidence offered on the part of the State 
tended to show that  there were two distinct offenses committed, each 
constituting a larceny of cloth, the properby o '  the Locke Cotton 
Mills, one on 15 January, 1921, and the other 2!1 January;  tha t  de- 
fendant Overcash was only connected with that of the fifteenth and 
was not involved in the second offense. The court, therefore, ignor- 
ing the date of the charge named in the hill, very properly submit- 

ted the question of the guilt of these defendants as i t  was 
(891) presented in the evidcnce and not otherwise. While there 

may have been a t  times some appareni, confusion in stat- 
ing the contention of the opposing parties growing out of the fact 
chiefly tha t  there were three bills of indictment being tried a t  the 
same time, and by one and the same jury, on .:he issue as to this 
first bill, No. 78, in which these appellants alone were indicted, the  
instructions of his Honor were both c70inprdien~ive and careful, i i ~ d  
cm perusal of the record, we are well assured th:tt the rights of de- 
fendant have not been prejudic~d in the detern~irmtion of the issue. 

Again i t  is objected that  the court in chargicg the jury referred 
to evidence tending to show a conspiracy an the part of appellants 
with others to commit the offense, and of their being accessories be- 
fore the fact, when there waF no charge against defendants covering 
these positions, but the bill of indictment contzined only a direct 
charge of larceny, and for which thc conviction was had. It has long 
been held "for settled law" in this State that the distinrtion between 
grand and petit larceny has been abolished, and unless in case of 
robbery or i11 connectio~l with some felonious breaking, that  "all 
felonious stealing has been reduced to the grade of petit larceny," 
and as to this offense, our decisions sre  to the ej'fect that there can 
be no accessories, but all who "aid, abet, advise or procure the crime 
are principles." S. v. Stroud, 95 N.C. 626; S. v. F g r c .  94 N.C. 928. 

While there is no proof that either of these appellants were phy- 
sically present a t  the time the goods were s t o h ,  on lti January, or 
a t  any other time, there was testimony on the part of the State from 
Fred Widenhouse, a defendant in bill No. 80, in effect that on said 
date of 15 January, he, Will Sides, a codefendant, were at  the 
house of Arch Pethel, where Pcthel and Overcash were a t  the time, 
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and i t  was then and there arranged between them that the witness 
and Sides would steal the cloth from the Locke Cotton RIills and 
bring and deliver i t  to appellants. who were to take pame and pay 
for it, and pursuant t c  this arransement the witness and Sides, as- 
sociatlng the other defendants with them, did steal thc cloth in ques- 
tion from the company's ~mrc!louse, delivered same to appellants 
tha t  same night about 9:30 o'clock, and appellants paid them for 
it, part in money and part in whiskey. 

The fact that  this arrangement spoken of may have ttmounted to 
a conspiracy to steal does not render the evidence incoin[~etent on 
the issue presented, as i t  clearly tends to show that appellants "ad- 
vised and procured the crime" and mould justify a conviction for the 
consummated offense. 

There is no reversible error and the judgment on the verdict is 
affirmed. 

No error. 

Cited: S. v .  Whitehurst, 202 N.C. 633; S. v. TVilliams, 219 N.C. 
368; S. v.  Trippe, 222 K.C. 601; S. v .  E p p s ,  223 N.C. 744. 

STATE V. ALECK SATTERWHITE. 

(Filed 14 December. 1021.) 

1. .4ppeal and Error-Failure t o  Docket-Dismissal. 
Where the defendant in a criminal action has failed to docket his case 

until after tbe expiration of the term at  which it should have been heard, 
the Attorney-General may on motion have i t  dismissed as a matter of 
course. 

2. Criminal La\\iSentence-Judgnlent-Pendi11g Sentences-Commence- 
rnent of Scntenre. 

A zentence. upon conriction in a criminal action, which recognizes an 
existing sentence of the same defendant then pending on appeal to the 
Supreme Conrt, and alalrcs the tern1 of irnpriscnln~nt to begin at  onre. or 
inlmediatelr after t h ~  eq)iration of the former sentence. according to thr 
outcome of the appeal, is r?ot void for uncertainty, indeflnitenesr, or bemg 
alteri~atirc or rontingent: and nhen a pardon has been obtained from the 
Gorernor, in the meanwhile, the present sentence mi?l take effect a t  once. 

3. Appeal a n d  Error--Crimjnal Law-Sentence---Case Remanded-Void 
Sentenct. 

Where the sentence in a criminal case is void for indefiniteness, etc., 
the caqe will be remanded in order that a correct sentence may be im- 
posed. 
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APPEAL by defendant from Long, J.,  a t  September Term, 1920, 
of BUNCOMBE. 

The  defendant was convicted and sentenced for selling spirituous 
liquors, and appealed. Said appeal not having been docketed here a t  
the spring term, as required, the Attorney-Gencr:tl moves to dismiss. 

A ttorney-General Manning and Assistant Attwney-General Xash 
for the State. 

Philip C. Cocke for defendant. 

CLARK, C.J. This case was tried a t  September Term, 1920, of 
Buncombe. Not having been docketed here till this term, the motion 
of the Attorney-General to dismiss should be allcwed as a matter of 
course. At  his option, the case might have been docketed and dis- 
missed under Rule 17, a t  last term. 

The only point, however, raised by the defendant in his brief is 
((Appellant assigns error that  the judgment :mpo~ed  is uncertain, in- 
definite, conditional, alternative, and contingent in respect to the 
time the said judgment shall go into effect and be executed upon the 
person of the defendant." 

If the case was properly before us, we should have to hold against 
the appellant. The record sets out that  "when the solicitor prayed 
judgment in this case he informed the court that  this defendant has, 

since 1914, been under indictment in Asheville in different 
(893) courts, in about 40 cases on the criminzl docket, acquitted 

in some and convicted in others. This in;ormation is put on 
the record in explanation of the court's sentence, and iliade a part  
of it. The sentence of the court is that he be imprisoned in t l ~ e  county 
jail for 18 months, and assigned to work on the public roads of Bun- 
combe County. It also appearing to the court tkat he hcls been sen- 
tenced, by another judge at a previous term of court for housc-break- 
ing, for 18 months, and the case is still in the Supreme Court, this 
sentence is made so tha t  it shall not conflict with the other ~entence 
if the same is approved. In  other words, this sentenre is to begin a t  
the expiration of the other sentence. If the sentence in the other 
case is reversed or there is a new trial, this sentence is to begin first 
and become effective immediately." 

The statement of the case on appeal was s e t t l d  by the judge 18 
November, 1920. The defendant having been pardoned by the Gov- 
ernor (Bickett) in the other case pending in this Court froin a sen- 
tence of 18 months for housebreaking, the defendact's counsel con- 
tends tha t  the sentence in the present case ia void, and that the de- 
fendant will be entitled to a new trial. 

If the sentence imposed were defective, there being no other er- 
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ror assigned, the defendant, though he had prosecuted his appeal in 
time, would not have been entitled to a new trial, but the case 
would have been remanded that a correct sentence might be imposed. 
S .  v. Laujrence, 81 N.C. 522; S v. Queen, 91 N.C. 660: S. v. Jones, 
101 N.C. 724; and this irrespective of whether the case came to this 
Court by appeal from the judgment or on a habeds rorpus, or by 
certiorari. S.  v. Walters, 97 N.C. 490; S .  21. Crot~ell ,  116 N.C. 1059; 
S. v. Austin, 121 N.C. 622. 

But  there is no defect in the judgment as  entered. In  S. v. Hamby, 
126 N.C. 1067, i t  was held that  a sentence "made to begin on the 
expiration of another sentence imposed on the defrnclant is valid. 
This practice, called 'cumulative sentences,' is not unusual on the 
circuit, and is not contrary to any principle of lam. It is in conform- 
ity with the settled criminal practice in England and most of the 
states, where a person is convicted of several offenses a t  the same 
time," citing the textbooks and authorities, and the reasons therefor, 
saying, among other things: "If this were nnt so, a percon could not 
be punished for an offense committed while undergoins punishment 
unless the trial were postponed till its expiration. Out statute does 
not expressly require sentences to begin in presenti, and it ought not 
to be so construed (especially) where no present effrct can be given 
to such sentence by reason of another subsiding judg~nent of im- 
prisonment." 

S. v. Hamby, supra, was approved, IQ re Hinson, 156 N.C. 252, 
and In  re Black, 162 N.C. 459, in which the Court said that it had 
been "settled by many decisions and with entire uniform- 
ity" tha t  where a defendant had been sentenced to im- (894) 
prisonment on conviction of two or more indictments, "sen- 
tence may he given against him on each successivr conviction, the 
sentence of imprisonment ir! each successive term to commence from 
the expiration of the term next preceding," and that  such wntences 
are not void for uncertainty, hut the sentence qhould stste that  the 
later term should begin a t  the expiration of the foriner trrm, else 
they would run concurrently, citing many authoritics. 

But we have a more recent case affirming a sentence in the exact 
terms of the present sentence, which was rendered by t!ic w n e  judge 
and was affirmed, S.  v. Cafhey .  170 1V.C. 797, in which Allen, J., said 
that  i t  was "lawful to impose a sentence to take effect a t  the expira- 
tion of the first sentence, and by legal operation such scntenw wor~ld 
begin immediately upon the reversal of the first sentence on appeal, 
or upon its expiration by the lapse of t imr, nr othervGe, and i t  can- 
not impair the validity of the judgment that his Honor set down in 
words in this case what the law would have written into it." The 
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sentence in that  case was in the identical t e r m  of that  now be- 
fore us. 

We find no error, and have thought proper to call attention to 
these principles, though well settled, but as the case was not brought, 
up a t  the proper term the motion of the Attorney-General must be 
granted. 

Appeal dismissed. 

Cited: S. v. Barksdabe, 183 N.C. 786; 8. 21. Jarrett, 189 N.C. 
521; Pruitt v. Wood,  199 N.C. 790; S. v .  Shipnnn, 203 N.C. 327; 
Winchester v. Brotherhood o f  R. R. Trainman, 203 N.C. 743; S. v. 
Doughtie, 237 N.C. 372; S. 21. Smith,  238 N.C. 88; S .  V. Corl, 250 
N.C. 258. 

STATE v. SOL STABGLE AND J-ATT SLAGLE. 

(Filed 14 December. 1921.) 

1. Homicide--Murder-EvidenceNonsuitTrids. 
Where, upon the trial for murder, there is clirect evidence of the actual 

shooting of the deceased by the defendant's and c2ircumstantial evidence 
that they afterwards loaded the deceased's body in a wagon and took it 
to the place where he was afterwards found dead, ZL motion as of nonsuit 
was properly denied. 

Upon a trial for murder, circumstantial evidence, forming a part of the 
yes gesta?, is properly admitted. 

3. HomicidsMurder-Evidence-Nonsuit-Trids-ismissal a s  t o  Onc 
DefendantInstructions-I'rejudice-Appeal anti Error .  

Where two defendants are tried for committing the same crime, the 
court, upon the evidence, eliminates one of them from the trial upon non- 
suit, and a part of the evidence is only admissible as to the one thus (!is 
charged, it will not be held as  prejudicial to the other when the judge 
instructed the jury, unmistakably, that this evidence must not be con- 
sidered against the defendant remaining on trial. 

4. Courts-Trials-Bench Warrants-Arrest of Witness-Expression of 
Opinions. 

Where one of the defendants, on trial for murder has been released on 
the granting of a motion as of nonsuit upon the evidence, and ordered ar- 
rested, in the presence of the jury by the judge :!or illicit distilling of 
spirituous liquor, on evidence given on the trial, and bond required for 
his appearance, it  is not an expression of opinion by the trial judge in 
the case a t  bar upon the weight or credibility of the evidence, as  i t  might 
if he had been held for perjury. 
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5. Instruction4ontention~-Disagreement Between Judge and Attorney 
-Jury. 

When the counsel and judge disagree as to a part of rhe evidence intro- 
duced during the t ~ i a l ,  in the charge to the jury while stating the con- 
tentions of the parties, it is proper for the court to instruct the jury to 
depend upon their own recollection of the evidence. 

APPEAL by defendants from ilIcElroy, J., a t  March 
Term, 1921, of BUNCOMBE. (895) 

The defendants were convicted of murder in the second 
degree a t  March Term, 1921, of Buncombe Superior Court, and from 
the judgment upon such conviction, appealed to this Court. 

The State's evidence tended to show tha t  Luther Alerrill left his 
home, eleven miles from Asheville, in Buncombe County, about two 
o'clock in the afternoon of illonday, 31 January, 1021, in the com- 
pany of defendant Sol Slagle. His  wife saw him no more until she 
was taken to the place, where his dead body was, on Wednesday af- 
ternoon, 2 February, 1921. It was lying about 116 yards from the 
public road and behind a chestnut tree. I t  had evidently been re- 
moved from the place of killing to the chestnut tree, for his hat and 
extra pair of shoes mere placed near the body and his overcoat was 
thrown across it. There is evidence of threats made by Sol Slagle 
tha t  if Luther ever fooled around him he would kill him and do 
away with him, and that  they were all a t  the still lnst fall a t  the 
time this statement was made. He  further said that  Luther had 
"turned him up" a time or two. It 3pprared tha t  Sol Slagle, Charlie 
Slagle and Lat t  Slagle were operating a blockzde still with Eli Iiil- 
patrick, not far from Sol's house. It was in a dug-out on the back 
of a branch and covered over u i t h  leaves. A large pistol belonging 
to Lat t  Slagle was seen by the witness a t  Sol Slagle's house, where 
La t t  lived a short time before the tragedy. About 400 yards from 
where the body was found, s n  ofticel*, Dillinghnn~, hy name, di.scov- 
ered where a wagon had been turned around and backed againct the 
bank of the road n4th the prints of the feel of horses appearing to 
have been standing there some time. A little r2vine ran from the 
road there, and Dillingha~n followd this ravine up and found the 
blockade still in a dug-out as hereinbefore mentioned. He  described 
where the still was, and what he did a t  that place. From 
the still to where he had rliscovcred the wagon tracks and (896) 
horse tracks the distance was 238 steps. He pursued the 
tracks of the horse and wagon, and also examined the ground a t  the 
red bank, where the wagon had been backed, and he saw well-de- 
fined tracks of a man in the soft earth. He inserted a shoe, gotten a t  
Sol Slagle's house, into this track and it fitted it. H e  measured the 
wagon tracks, and also the wagon a t  Sol Slagle's, and the width of 
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the tires were exactly the same. The left hind foot of the horse, in 
the tracks made a t  the bank, showed two high nails, that  is, new 
nails that had been driven in after the shoe hs,d been put on. The 
track a t  the soft place in the earth, and the foot of Sol Slagle's horse 
were identical in size, and Sol Slagle's horse had high nails in his 
shoes. The witness examined the wagon, also, and at the right-hand 
side found a blood spot, that  had run down from the top of the 
board. It ran down the board and then seeped through where the 
board comes to the bottom and on the brakes. He  discovered other 
blood spots on the wagon. Dillinghain saw the body of deceased a t  
the undertaking establishment. The first shot hii, just above the hip 
bone and went through to the other side, and the other shot was 
about four inches higher. The upper shot looked as though it  had 
ranged a little downward. The lower shot appa*ently went straight 
through. The bullets, after passing through the body, lodged in the 
clothes of the deceased. They were steel jacketed and in size 45 
caliber. He also found a pair of coveralls, a jumper jacket and a 
pair of shoes a t  Sol Slagle's and on the jumpel. jacket u7ere blood 
stains. The board with blood stains on it ,  the shoes, bullets and over- 
alls were all introduced in evidence. 

Onie Kilpatrick and his father, Eli Kilpatrick, both testified that  
they mere eye witnesses of the killing of Luther Merrill by La t t  
Slagle and Sol Slagle. Eli testified: "I was on the other side of the 
branch from the still, within 25 or 30 yards of it. I saw Sol and 
Lat t  and Luther Merrill there a t  the still. Luther Merrill was sitting 
down when I first noticed him, and Sol and I d w r  were arguing 
someway or another, I couldn't understand e x a d y  what they were 
saying, they were arguing, and Luther raised up, and Latt  shot him. 
Luther just raised and began to turn like he was going to run, and 
when he did that,  why he just lit in shooting at him, Latt  did; I saw 
him until the shooting was over and he fell, and I just went on home, 
moved pretty fast. I didn't go back up there: I never said anything 
to either one of the Slagle boys about it. I stayed a t  home that  
night." 

Attorney-General Manning and Assistant -4tlor-ney-General ATash, 
and A .  Hall Johnston for thd Stale.  

J .  Scroop Styles for defendants. 

WALKER, J., after stating the case: The theory of the 
(897) State was, that  Sol and Ls t t  Slagle killed Luther Merrill 

a t  the still and then carried his body to the wagon a t  the 
road and thence to the place where it was found on the following 
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Wednesday. With plain and direct evidence of this sort, as to the 
actual ki l l~ng of the deceased by the defendants, Sol and Latt, there 
can certainly be no foundation for defendant's Exceptions 5 and 7, 
to the judge's refusal to give judgment as of nonsuit against the 
State, a t  the conclusion of the State's testimony, and again, a t  the 
conclusion of all the testimony. 

Exceptions 1 and 2 were taken to evidence which detailed cir- 
cun~stances connected with the disappearance of the deceased. Ex- 
ception 4 was to similar evidence, and in each case, i t  .eems that  
this evidence was material as part of the res gestm. Exception 5 was 
taken to evidence plainly admissible as to Charles Slagle, and con- 
fined expressly by the judge to the purpose for which i t  was admis- 
sible, and after Charles Slagle was ~l iminated,  2 s  a defendant, by a 
judgment of nonsuit in his favor, the judge, again in his charge to 
the jury, expressly told them that  they must disregard this evidence. 

The defendants, in their brief, refer to an error which nowhere 
sufficiently appears in their assignments of error. It is thus set out 
in the record: 

"It is agreed by the attorneys of record, whose names are hereto 
attached, that ,  a t  the time the motion was suetained as to Charles 
Slagle, a <  set out in the record, there mas no charge of distilling 
against Charlie Slagle, but the court ordered him held, pending an 
indictment based upon the testimony given by J im Lawrence, Oney 
Kilpatrick and Eli Kilpatrick, and ordered Charlie Slagle in custody, 
fixing his bond a t  one thousand five hundred dollars (81,500), and 
all this was done in the presence of the jury. This may be treated 
under the defendant's Exception No. 6." But we will discuss it 
nevertheless. 

The right of a nisi p r i m  judge to order a witness, or anyone else, 
into immediate custody for a contempt committed in the presence 
of the court in session, is unquestion~d. Rut  the committing of a 
witness, in either a criminal or a chi! action, into imniediate cus- 
tody for perjury in the presence of the jury is alrnost universally 
held to be an invasion of the rights of the party offering the witness, 
and as an intimation of opinion on the part  of the judge, prohibited 
by the statute. S. v. Swink, 151 N.C. 176, and the cases there cited. 
In  this case, the charge that  Charles Slagle ?vae guilty of "blockacl- 
ing" was dependent upon the testimony of Jim Lawrence and the 
two Kilpatricks. As i t  turned out, the State's case against the two 
defendants, Sol and La t t  Slagle, for murder, was also largely de- 
pendent upon the credit the jury should give to these witnesses. It 
seems that this was not an expression of opinion by the judge 
upon their credibility. In no sense, was i t  a direct attack upon 
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(898) the credit of a principal witness such a: there was in Swink's 
case and the cases similar to it. There was nothing to do 

in the case of Charles Slagle except to discharge him after the non- 
suit, unless there was another charge pending against him, and so 
this was only an attempt by the judge to hold him to answer to 
another charge, which arose out of the evidence, and the effect of 
this was not to give these witnesses any additional credit, or to ex- 
press an opinion favorable to the credibility of their testimony, but 
simply to say that, on the whole case, there was probable cause 
against Charles Slagle, and a necessity to invet3tigate further, which 
investigation could only be made by a jury, in like inanner as the 
pending investigation, as to the other two Slagles, was being made 
by a jury. 

The course of the presiding judge in demanding bail of Charles 
Slagle, upon the charge of unlawfully dealing in liquor, commonly 
called "blockading," which is a violation not only of our statute, but 
of the "Volstead Act" of Congress, did not, in law, prejudice the de- 
fendants. The judge did not express any opinion as to whether Slagle 
was guilty, or as to whether the testimony of the two witnesses was 
true, or not, but he merely acted upon the sus~icion that the simple 
oath of the two men, as t80 the fact, were sufficient to show probable 
cause, as to Slagle, and added nothing to the credibility of the other 
two men, and we are quite sure i t  was so intended by the judge and 
not so regarded by the jury. It was one of the ordinary incidents of 
a trial, and while i t  may always be better to send the jury out be- 
fore taking such action, it sometimes becomes necessary, for a judge 
to  act with great promptness in such cases to prevent any escape of 
the offender. S. v. Swinlc, wpm, cited by the defendants' counsel in 
support of this alleged exception, is not a t  all in point. There the 
Court by its action directly impeached the credibility of the party's 
principal witness, by binding him over for perjury, which, of course, 
would prejudice the defendant for whom he had testified. We doubt 
if this exception is properly raised in the record but we haw,  never- 
theless, commented upon it. 

The court admitted certain evidence which mas competent against 
Charles Slagle so long as he remained n defendant, and when he wac; 
retired by the nonsuit, the judge properly instructed the jury not to 
consider it. 

Several exceptions were teken to the judge's statement of conten- 
tions of the parties, but only one was called to the court's attention, 
and that  raised an issue between the judge and counsel as to what 
the evidence was on the particular point. Thic relates to the sup- 
posed evidence as to defendants' being seen while tracking Merrill 
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and as to whiskey being found near the house. The response of the 
judge was sufficient to protect the rights of the defendants. H e  told 
the jury that  if there were any contentions, supported by 
evidence, to consider them, which implied that those, not (8!?9) 
so supported, should not be considered. The counsel could 
not himself remember with certainty whether the contention then 
being stated was supported hy evidence. He  merely said tha t  he did 
not then recall any such evidence. 

There is no merit, a t  all, in the other exceptions and they, there- 
fore, require no separate discussion. 

We have carefully reviewed and considered this very long record, 
and find no reversible error therein. The defendants' counsel safc- 
guarded the rights of the defendants at  every point by a very able 
argument, but there is no reason for disturbing the judgment. 

No error. - - *m 

' Lei 

Cited: S. v. Mc-lieill, 231 N.C. 667; S. v. Simpson, 233 N.C. 
441 ; S. v. Wagstaff, 235 N.C. 72; S.  1,. Manywz, 245 N.C. 329. 

STATE r. FRAXK BLBCKWELDER. 

(Filed 7 December, 1921.) 

1. Homicide--Murder - Circu~nstantial Evidence - Questions of Law - 
Questions for Jury-Trials. 

Whether the accumulated and connected strength of circumstantial evi- 
dence is sufficient as a whole to sustain a verdict of the jury of guilty in 
a criminal action, is for the court to decide as  a matter of lam, and when 
so held, it  ic; for the jur;r to determine whether they are satisfied thereon 
of the defendant's guilt be~ond a reasonable doubt. 

2. Same--Arrest Statutes. 
There being direct evidence upon this trial for murder that a t  night 

the deceased heard his garage on his premises, wherein was his anto 
mobile, being broken into, and upon going there saw several men, whom 
in the dark he did not recognize: and wfficient circumstantial evidence 
that the priconer was one of these, whom he endeavored to arrest with his 
gun. and who fired upon him inflicting the mortal wound. it is held sue-  
cient to uuhmit to the jury on the question whether the deceased had rea- 
sonable ground to beliere the prisoner had committed a felony in his 
presence. under the provisions of C.S. 4233, 4543, and a verdict of murder 
in the second degree is sustanled in this case. 

CRIMINAL action, tried before Bryson, J., and a jury, a t  the 
April Term, 1921, of CABARRUS. 
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Frank Blackwelder and Sid McDaniel were indicted for the mur- 
der of M. W. Allman, but Blackwelder only was tried. When the 
case was called for trial, the solicitor announced that  he would not 
request a verdict for murder in the first degree, but only for murder 
in the second degree, or for manslaughter, as the evidence might 
warrant. The jury returned a verdict against Blackwelder for mur- 

der in the second degree. The judgment of the court was 
(900) pronounced, and the defendant, having entered exceptions 

of record, appealed to  the Supreme Court. 
There was evidence for the State tending tc show the facts to be 

as follows: &I. W. Allman resided in Cabarr i~s  County, some dis- 
tance from Concord, the county-seat, and aholit a quarter of a mile 
from the cross-roads. On the occasion hercinafter referred to, he, 
his wife, and his son were a t  his home. Between one and two o'clock 
on the morning of 4 January, 1921, the defendant arrived a t  Con- 
cord on a train which had come from Charloti,e, and a t  the station 
met McDaniel and a man named Jones. The defendant, after a con- 
versation with the other two, went to the Hartsell mill, and took a 
pistol and some cartridges from a traveling b i g  which he had left 
a t  the home of McDaniel's mother. About t u o  o'clock t l x w  three 
men left Concord in a Ford car, and went in the direction of the 
place a t  which the deceased lived, and aboul, four o'clock in the 
morning a car passed the residence of the deceased, and stoppcd in 
front of his garage, which was about fifty yards from the recidencc; 
the wife of the deceased about this time heard the door of the car 
close, and raised the curtain, looked through I he window, and saw 
the car go on down the road. In about three minutes the car re- 
turned, and again passed the residence of the deceased, and stopped 
a t  a distance of about forty or fifty yards from the house in the road 
leading to Concord. The deceased, his son, and his wife had been 
disturbed by the noise, and the deceased going out to make an in- 
vestigation, called out, ('What are you doing there?" Just prior to 
this time, or about this time, the son of the deceased heard the door 
of the garage open, and taking the shotgun wcnt to the piazza and 
fired the gun twice. The car which had ~ t o p p ~ d  beyond the house 
thereupon moved on in the direction of Concord, and the deceased 
and his son a few minutes thereafter took the car of the deceased 
from the garage and went in pursuit of the other car a distance of 
about two miles, when failing to overtake it, they returned in the di- 
rection of their home. When about a mile from home, the deceased 
and his son met the defendant and McDaniel in the road coming 
from the direction of their residence, and apparently going toward 
Concord. Upon their meeting, the deceased had the car stopped, and 
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entered into a conversation with the defendant and McDaniel. The 
deceased inquired where Blackwelder and Mcnaniel were going, and 
they said they were going to Concord. The deceased asked where 
they were from, and they said from Georgeville. The deceased asked 
their names, and Blackwelder said his name was Smith. The dc- 
ceased inquired whether the car had run off and left them, to which 
Blackwelder answered Wo."  The son of the deceased then got out 
of the car, walked in front of it, and the deceased thereupon told 
Blackwelder and McDaniel to come in front of the car so 
that he might see them in the light. They came in front of (901) 
the car, and Blackvelder inquired whether the deceased 
knew them. The deceased said he did not, got out of his car, took a 
position near his son, and said to Blackwelder and McDaniel, "Why 
do you hold your hands so closely in your pockets? You have a gun, 
haven't you?" Blackwelder and McDaniel had their hands in their 
overcoat pockets, and Blackwelder said "Yes." The deceased took 
the shotgun which his son had. He  had previously asked Black- 
welder and LIcDaniel if they had been in his garage, and each of 
them said "No." The deceased said. "I hare  reason to believe you 
are the two fellows I ran out of my garage a few minutes ago." He 
asked them to take their hands out of their pockets. and Blwlt- 
welder remarked, "There is no use of that." The deceased then said, 
"If you were not in m y  garage a t  the time mentioned, why do you 
refuse to take your hands out of your pockdsl" Blackwelder and 
McDaniel then began shooting with pidols, and the defendant fell 
a t  the first shooting. The shotgun which he held was fired as he fell, 
and again after he had fallen to the ground. The son 1va5 shot in 
each shoulder. McDaniel shot him and Rlnckwelder shot the de- 
ceased. They fired four or five times before the shotrun m s  fired. 
Blackwelder was shot in the hand, and as he and McDonjel ran 
away, the son of the deceased fired two shots at them. The shotgun 
was the only weapon in the possession of the deceased and his son. 
The deceased was shot on the morning of 4 January, and died a t  
three o'clock on the morning of the 7th. The defendant B!ackwelder 
was a mechanic, and worked in one of the mills a t  Concord, and had 
mechanic's tools which he kept in his suitcase. On the morning fol- 
lowing the homicide, defendant's glove and a pair of bolt nippers 
were found on the ground near the scene of the shooting. The de- 
fendant had previously pleaded guilty of carrying a concealed wea- 
pon and of larceny in Mecltlenburg County, and had heen sentenced 
to the roads for a term of two years. H e  had served about thirteen 
months when he was pardoned. He had been charged with breaking 
into a store a t  Mooresville, and had been arrested on another occa- 
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 ATE V. BUCK WELDER. 

sion, and, i t  seems, had been released after trizl. There was evidence 
tending to show tha t  the general reputation of the defendant was 
bad. It had been raining for some time before the shooting took 
place, and the deceased, in his dying declaration, said tha t  he noticed 
when he met Blackwelder and McDaniel that they had very little 
mud on their shoes, though the road from his house to the scene of 
the shooting was very muddy. 

The State contended tha t  Blackwelder, Mcllaniel, and Jones had 
gone in a car from Concord to the residence o: the deceased for the 
purpose of committing larceny of the car which the deceased had 
locked in his garage; that  Jones drove the rar. and that Blackwelder 

and AleDaniel got out of the car when i t  stopped in front 
(902) of the garage, broke the door, and were in the act of taking 

the car away when they were frightcwd by the deceased 
and by the firing of the gun; that the night wac: dark, and after their 
car had left them, they secreted themselves and made their way 
cautiously in the direction of Concord, traveling as little as possible 
in the road. The State contended that Blackwelder and AlcDaniel 
a t  the time of the shooting had committed a relony, and that they 
were affected with notice of the statute which gave the deceased a 
right to arrest them without warrant. 

The defendant contended that he, RSclT)aniel, and Jones Iiarl 
gone from Concord in search of liquor, and that they left their 
car near the place of the shooting, while Jones went alone for the 
purpose of getting the liquor and bringing i t  t o  the defendants in 
the car ;  tha t  i t  was their purpose, after getting it, to return to Con- 
cord; tha t  Blackwelder and McDaniel were secrcted within a short 
distance of the road when the two cars referred to gassed in the di- 
rection of Concord; that  neither Ulackwelder nor McDaniel knew 
anything about the other car, had not becn i r  it. had not gone to 
the residence of the deceased, knew nothinp clf the attempted lar- 
ceny of the car owned by the deceased, and that  the deceased did 
not have any reasonable ground for believing I hat  they had broken 
the garage and attempted to take his cnr. The defendant further 
contended tha t  when the four met in the road, the deceased required 
Blackwelder and McDaniel to walk in front. of the car, and to ho!d 
up their hands; tha t  the defendant thereupor mid, "Please don't 
shoot me;  give me a living chance"; that the deceased immediately 
thereupon fired his gun and shot Blarkweldcr's hanc? out of his 
pocket; that  Blackwelder then began shooting his pistol with th3 
other hand; tha t  he shot once or twice, stnrttd to leave the road, 
stepped into a ditch and fell; that  the gun was fired directly over 
him, and as soon as he recovered himself, he hegan shooting again. 
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The defendant contended that, he and the deceascd mere a t  arms 
length; tha t  the deceased had no right to arrest him; and that he 
shot the deceased, if a t  all, upon the principle of qelf-preservation, 
and insisted upon the law of self-defense in his exoneration. 

The court admitted evidence tending to show d l  the occurrences 
a t  the residence of the decea~cd ant1 a t  the garage, to which the dc- 
fendants excepted, and the defendant thereafter moved to strike the 
evidence from the record, and upon the court's declining the motion, 
again excepted. The first five exceptions relate to t"l admission of 
evidence as to what took place a t  the residence and :zt the garage. 

The defendant excepted to the court's charge to the jury as cet 
out in the opinion of the court. This is the defendant's sixth excep- 
tion. 

Attorney-General Manning and Assistant .4ttorvey-Gex- (9031 
era1 hTash for thc State. 

L. T .  Hartsell and J .  L. Crowell for defendact. 

ADAMS, J. The State's theory of the caqe is diametricslly op- 
posed to tha t  of the defendant. At  the trial the Ptatc contended that  
Blackwelder and McDanid,  in the presencr of the deceawd. had 
broken and entered into his garage with intent to steal his car, and 
were, therefore, guilty of a felony, for +he comrniesion of which the 
deceased had a legal right to arrest them without a warrant. C.S. 
4235, 4543. 

The defendant contended tha t  neither he nor McDaniel had gone 
to the garage of the deceased; and that  the deceased, having no au- 
thority to make the arrest, fired the first shot, and thc dcfendmt 
acted in self-defense. 

The two sections referred to are as f0110ws: 
"If any person, with intcnt to commit a felony or other infa- 

mous crime therein, shall break or enter either the dwelling-house 
of another otherwise than by a burglarious breaking, or any store- 
house, shop, warehouse, banking-house, counting-house, or other 
building where any merchandise, chattel, money, valuable security, 
or other personal property .hall be, or anv uninhabited house, he 
shall be guilty of a felony, and shall he imprisoned in the State's 
Prison or county jail not less than four nlonths nor more than ten 
years." C.S. 4235. 

"Every person in whose presence a felony has been committed 
may arrest the person whom he  know^, or ~ R F  reasonable ground to 
believe, to be guilty of such offense, and it shall be the duty of every 
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sheriff, coroner, constable, or officer of police, upon information, to  
assist in such arrest." C.S. 4543. 

When we consider the conflicting theories, we cannot escape the 
conviction that evidence of what occurred a t  the garage was material, 
if not absolutely necessary to  n determination of the question whe- 
ther the defendant had commit,ted a felonv under such circuinstancea 
as would justify his arrest by the deceased wkhout a warrant. Nei- 
ther the deceased, nor his wife, nor his son iclcntified either the de- 
fendant or LlcDaniel a t  the garage. Wherefcre, the immedi:~te in- 
quiry is whether the evidence as to what took. place there, taken in 
connection with other evidence, was of such probative force as re- 
quired its subinission to the jury, or whether ii, was so indefinite and 
remote as to preclude its consideration. 

The defendant's objection to this evidence rests upon the conten- 
tion that there was not a particle of testimony tending to show that  
the defendant had gone to the garage, or that he had been seen near 

the home of the deceased; and that  the deceased, therefore, 
(904) could not have had any reasonable ground for believing 

that  the defendant had attempted to steal the car. 
True, the evidence as to the attempted larceny of the car wab 

circumstantial, but not for that reason incompetent, for, says Stnrkie, 
"Circumstantial evidence is essential to the well-being, a t  least, if 
not to the very existence of civil society." Starkie on Evidence, p. 
839. All evidence is direct or indirect. Direct evidence is that whicli 
is immediately applied to the fact to be prove(!, while circumstantial 
evidence is that  which is indirectly applied by means of circum- 
stances from which the existence of the princ pal fact may reason- 
ably be deduced or inferred. In  other words, 3s has been said, cir- 
cumstantial evidence is merely direct evidence indirectly applied. 
('In n legal sense, presumptive evidence is not regarded as inferior 
to direct evidence. The two are parts of one system of means, in- 
tended to aid, and not to thwart, each other. Clrcumstantjal evidence 
is often used as an aid to, and frequently 3s a test of, direct evi- 
dence. It is admissible in both civil and criminal cases in the ab- 
sence of direct evidence, and is often the only means by which a 
fact can be proved. This is particularly the case in criminal trials 
where the act to be proved has been done in swrecy." I Jones Corn. 
on Ev., sec. 6b (5). 

Professor Greenlenf, in drawing the line of distinction between 
competent and satisfactory evidence, says: "By competent evidence 
is meant that  which the very nature of the thing to  be proved re- 
quires, as the fit and appropriate proof in the particular case, such 
as the production of a writing, where its contents are the subject of 
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inquiry. By  satisfactory evidence, which is sometimes called suffi- 
cient evidence, is intended that amount of proof whlch ordinarily 
satisfies an unprejudiced mind beyond reasonable doubt. The cir- 
cumstances which will amount to this degree of proof can never be 
previously defined; the only legal test of which they are susceptible 
is their sufficiency to s a t d y  the mind and conscience of a coinmon 
man;  and so to convince him that  he would veriture to act upcn th?,t 
conviction, in matters of the highest concern and importance to his 
own interest. Questions respecting the competency snd admissibility 
of evidence are entirely distinct from those which respect its suffi- 
ciency of effect; the former being exclusively within the province of 
the court; the latter belonging exclusively to the jury." Greenleaf's 
Ev., sec. 2. 

I n  S. v. White, 89 N.C. 465, it is said: "It  is well settled law, 
tha t  the court must decide what is evidence, and whether there is 
any evidence to be submitted to the jury, p e r t i ~ e n t  to an issue sub- 
mitted to them. It is as we!l settled tha t  if there is evidence to be 
submitted, the jury must determine its weight and effect. This, how- 
ever, does not imply tha t  the court must submit a scintillu 
-very slight evidence; on the contrary, i t  must be such (905) 
as in the judgment of the court would reasonably warrant 
the jury in finding a verdict upon the issue submitted. affirmatively 
or negatively, accordingly as they might view it in one light or an- 
other, and give i t  more or less weight, or none a t  all. I n  a case like 
the present one, the evidence ought to be such as, if the whole were 
taken together and substantially as true, the jury might reasonably 
find the defendant guilty. 

"A single isolated fact or circumstance might be no evidence, 
not even a scintilla; two, three, or more, taken together, might not 
make evidence in the eye of the law, hut a multitude of slight facts 
and circumstances, taken together as true, might become (make) 
evidence tha t  would warrant a jury in finding a verdict of guilty in 
cases of the most serious moment. The court must he the ju4ge as to 
when such a combination of facts and circumstances reveals tbe dig- 
nity of evidence, and i t  must judge of the pertinency and relevancy 
of the facts and circumstances going to make up such evidence. The 
court cannot, however, d ~ c i d e  that  they arc true or false: this is for 
the jury; but i t  must decide that,  all together, they make some evi- 
dence, to be submitted to the jury; and they must be wch,  in a case 
like the present, as would, if the jury believed the same, reasonab!~ 
warrant then1 in finding a verdict of guiltv. ('obb v. Fogalman, 23 
N.C. 440; S.  v. liinson, 63 N.C. 335: Wiftko?/*sky 27. Wnsson, 71 N.C 
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451; S. v. Massey, 86 K.C. 658; Imp. Co. v. Munson, 14 Wall. 442; 
Pleasants v. Fonts, 22 Wall. 120." 

There was evidence tending to support each of the theories above 
referred to. For the prosecution there mas evtdence tending to show 
tha t  the defendant leit Charlotte and arrivec a t  Concord after one 
o'clock in the morning, and met McDaniel and Jones at  the station; 
tha t  the defendant went to the Hartsell mill, and after procuring a 
pistol and cartridges, started about two o 'c lo~~k with McDaniel and 
Jones in a Ford car toward the residence of the decemed; that about 
two hours later a car passed by the residence m d  stopped in the road 
in front of the garage, when t,he car door was heard to  close; that  in 
about three minutes the car returned, passed the house, and stopped 
forty or fifty yards beyond; tha t  the garage door was opened, and 
the deceased, who had gone out to niake investigation, called out, 
"What are you doing there?" and about this t m e ,  or soon thereafter, 
his son fired a shotgun, which moved the chauffeur to "crank up" 
and to proceed in the direction of Concord. The evidence tends to 
show that  in a few minutes the deceased and his son took the car 
from the garage and went in pursuit, but when two miles from home 
desisted, and on their return met che defendant and McDaniel within 

a mile of the garage; that  deceased iold the defendant and 
(906) his companion tha t  he had reason to believe they had 

broken into the garage; that  they .lainled to have come 
from Georgeville, and the defendant gave his name as Smith. There 
was evidence tending to show that  the defendant, who is a mechanir, 
kept his tools in the house from which he had taken his pistol, and 
tha t  sometime during the next day +he defencant's glove and a pair 
of bolt nippers were found near the sccne of the .hooting. The de- 
fendant admitted that  he ha? previously pleaded guilty of carrying 
a concealed weapon, and of larceny, and, having been sentenced for 
a term of two years, had been pardoned, a f tw serving for a period 
of thirteen months. 

Applying to the testimony the law which f as been stated, are are 
of opinion that  the evidence relating to the occurrences a t  the rcsi- 
dence and a t  the garage is not so indefinite or8 remote as to make i t  
incompetent, and tha t  the trial judge properly left to the jury the 
weight of these and other circumstances pertinent to the questions 
under investigation. 

The sixth exception is directed to the following excerpt from the 
charge of the court: 

"The State says, and insists, that  the deceased was acting in 
compliance with law in attempting, or declaring his intention to ,  
arrest the defendant and his companion and to take them before the 
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proper officers in the town of Concord or elsewhere where such offi- 
cers might be found. The State says, and in~ is t s ,  that  you should be 
satisfied beyond a reasonable doubt that a felony had been com- 
mitted; tha t  an attempt had been made to break and enter the ga- 
rage of the deceased; that  not only had the attempt becn made. but 
the breaking had actually becn effected and the door opened; and 
i t  was the intent of those committing such act to commit !he crime 
of larceny and feloniously take and carry away the car, the property 
of the deceased; and the State says and insists that  this act was 
committed in the presence of the deceased; that the garage was sit- 
uated but a short distance from his dwelling; tha t  hearing the noise 
he repaired to the front porch and opened the door, and thn? there 
he was enabled to see the bulk of the car, and that  the darkness of 
the night only prevented his di~tinguishing the forms of those a t  the 
door of the garage or retreating therefrom; and the State w y s  that, 
this was In the presence of the dcceasec? and under such circum- 
stances as the law declares i t  to be In his presence, and that he was 
only prevented from actually identifying those a t  the door and re- 
treating therefrom on account of thc darkness of the night. and the 
court instructs you as a qucstion of law tha t  if the deceaqed mas 
only prevented from seeing and distinguishing then1 and observing 
their acts by reason of the darkness, if he was in such a place as he 
could have otherwise seen and distinguished them, and seen their 
deceased and h ~ s  son, after thv hinge had creaked in turning, went 
acts, then such acts as were committed in Inv were comnlitted in 
the presence of the deceased." 

To  the foregoing instruction the defendant interposrd 
these objections: (1) The deceased, a t  thc time the shoot- (907) 
ing occurred, did not know that rt felony had been commit- 
ted a t  the garage; ( 2 )  jf he knew a felony had been committed, he 
did not know the felon; (3) the felony, if any, was not committed 
in the presence of the deceased; (4) thc court, in effect, instructed 
the jury tha t  the deceased was acting in compIiance m-ith the law in 
attempting to arrest the defendant. 

As to the first two grounds of exception, the answer is this: the 
deceased and his son, after the hinge had creaked in turning, went 
to the garage and found the door open, and afterwards met the de- 
fendant and AIcDaniel within a mile of the garage under circum- 
stances found by the jury to be sufficient to create reasonable ground 
for believing tha t  the defendant find McDaniel had attempted to 
take the car. The third objection ie met by the decision of this Court 
in S. v. XcAfee, 107 N.C. 812, in which .Justice Avery said: "We 
concur with the judge below in the view exprewed in his charge, that 
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if the defendant struck his wife with the stick described by the wit- 
ness a t  a point so near to the officer that  he could distinctly hear 
what was said and the sound made by the blow, i t  would be consid- 
ered in law a breach of the peace in his pret,ence, t.hough he could 
not a t  the time actually see the former, because i t  was too dark." 
Considering the fourth objection, we cannot concur in the defend- 
ant's interpretation of the instruction. A perusal of the charge will 
show that  his Honor, in referring to "the defendant and his com- 
panion," was stating the contentions of the State, and tha t  in his 
explanation of the law he applied the word "them" to "those a t  the 
door," and not as  a necessary legal inference to the defendant and 
his companion. Finding no error in the record, we hold tha t  all the 
exceptions must be overruled. 

No error. 

Cited: S .  v. Jenkins, 195 N.C. 749; S. zl. La?rwnce, 196 N.C. 
564; S. v. Jicliinnon, 197 N.C. 582; S. v. Allen, 197 N.C. 686; S. v .  
McLeod, 198 S.C. 653; S. 11. Beal, 199 N.C. 293: S. v. Burns. 200 
N.C. 271; S. v. Xarion, 200 S.C. 718; S. v. Casey, 201 X.C. 203; 
S. v. Shipmnn, 202 N.C. 524; S. v. Amvzons, 204 N.C. 757; S. 1). 

Anderson, 208 N.C. 784; S .  v. Eubanks, 209 N.C. 763; S. v .  Coal 
Co., 210 X.C. 746; S. v. Baker, 212 N.C. 235; S .  v. Smonk, 213 N.C. 
90;  S. v. Adnms, 213 N.C. 247; S. v. Hawmonds, 216 N.C. 75; S. v. 
Davenport, 227 N.C. 493; Perry v. Hurdle,  229 N.C. 220. 

STATE v. BEK &lT!NDT. 

(Filed 21 December, 1921.) 

1. Intoxicating Liquors-Statutes-Criminal Tmv - Indictments - Sepa. 
rate Offenses-Motions-Verdict-.%ppeal and Error. 

Objections to a bill of indictment on acrount of duplicity comes too late 
after yerdict. and where it is to the rharge of tm? separate offenses in the 
same bill, one m ~ d e r  C.S. 3407, for unlawfully permitting s still to bc se1 
up for operation on the defendant's land; and the other for unlawfnllp 
manufacturinq spirituous liquor, C.S .  3PO9,  and there is sufficient evidence 
on the latter count, a judgment upon the verdict on that count will be 
sustained. 

2. Appeal and Error-Evidence-Declarations-Corroborative Evidence- 
Spirituous Liquor-Intoxicating Liqnor. 

l\'hile the accused may testify as  to his consistent declarations made to 
others, to corroborate his testimony of innocent!! of the offense charged 
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against him. its rsclusion vil! not be held for r~rersible error if it could 
not hare aEected in any IT-ay the verdict of guilty; as to  whether his 
declsration accnsing another of ~nanufacturing, etc., spirituous liquor, of 
which he himself n a s  accused, comes within the rule, Qucrre? 

APPEAL by defendant from Hnrding, J., a t  the May 
Term, 1921, of R~ECKLENBTTRG. (908) 

Criminal action. Defendant was convicted on the fol- 
lowing bill of indictment: 

"The jurors for the State, upon their oath present that Ben 
Rfundy, late of JIecklenburg County. a t  and in snid county, on 7 
March, 1921, unlawfully and willfully did allow a distillery to be 
erected upon premises in his possession and under his control, and 
did manufacture, distill, and make spirituous and intoxicating 1ir;- 
uors." 

The e~idence,  in chief, on the part of the State is as follows: 
V. P. Fesperman testified: "I am deputy sheriff of RIecklenburg 

County. From the information that I rwpived, on 7 M u c h .  1921, I 
went out in the country to the p rm~ises  of the dcfendant and ex- 
amined his premises. In  the front room of tlie defendant's hotice, in 
a closet on the left-hand side, I found a still cap, two connec~ing 
pipes, and a lot of new sheet copper; piled upon this was four 
hundred  pound^ of sugar i c  one-hundred-pound sacks. I n  this room 
there were two empty sugar cacks, whirh had recently contained 
sugar. There was another empty sugar sack in another room. 'The 
empty sacks TI-ere like the sacks that had sugar in them, and when 
shaken the sugar sprinkled out. I found a large, new copper funnel 
in the safe in the dining-room. (This copper funnel v a s  introduced 
in evidence, and a size shova~ to the jury. The still cap and pipe? 
were also introduced in evidence and shown to the jury.) I also 
found a still worm concealed under the hay In the barn. The still 
worm was wet a t  the time I found it, acd had upon it the odor of 
whiskey, and had been used in making whiskey either the night bc- 
fore or the day bcfore. It llad meal and othcr evit!ence of its use 
upon it. 

"The defendant told me that  he knew nothing about the worm 
in the barn, and also told me tha t  hc knew nothing about the cugar 
in the closet. I told him that J would tnkc the  sugar, as it did not 
belong to him: he then said that  it v-a. his sugar. I arrcsted the dc- 
fendant, and we went ovcr to Mr. Cross's in order to get LIr. C r o s  
to go on the defendant's bond. The defendant then told Mr. Cross 
tha t  he did not know the still or worm was there; tllnt a fellow had 
]eft i t  t,here, and when RIr Cross asked him who had lcft it thwc, 
he said that  he did not know l ~ i s  name. 
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"All of the articles, viz., the worm, the funnel, the still 
(909) cap, the connecting pipe, which were found on thc premises 

were introduced in evidence in court. 
"Cross-examination: I went to the defendant's house in the day- 

time. Mr.  and Mrs. Mundy and the children mere not there at  home. 
There was a young man there about eighteen years old called Babe 
Stillwell. He  told me tha t  he strtyed there, and tha t  he occupied the 
left-hand front room. The defendant came home about five o'clock, 
while I was still there, and I arrested him." 

Defendant, a witness in his own behalf, t2stified as follows: "I 
was in Charlotte, having brought my wife to t o m  the day the 
sheriff was there. I found Sherlff Fesperinan a t  my house when I 
returned home. H e  told me what they had found. I knew nothing 
about the cap, the worm, or any of the stuf' being there. I knew 
nothing about the worm in the barn under tke hay. I had nothing 
to  do with making whiskey either directly or indirectly. 

"Babe Stillwell was staying a t  my house, had been there about 
three weeks, and he roomed in that room whwe the cap and other 
stuff was found. I knew nothing about the worm in the barn under 
the hay. I bought the four sacks of sugar a few days before thnt. 
One of the sacks was for myself and the other three sacks were for 
three neighbors. I got the sack of sugar so tha t  v e  could have it for 
canning purposes. I do not know about the empty sacks, except I 
know I bought Irish potatoes a few days before that ,  2nd they were 
put  in sugar sacks, and I planted the potatoes and the sacks were 
there somewhere. 

"Babe Stillwell had my automobile ont the night before, 311 
night, and brought i t  back the next morning about 11 o'clock, and 
then I brought my family to Charlotte in them autornohile and left 
Stillwell a t  home. I did not know that  he wfi5 engaged in making 
liquor, or that  he had placed the still on my premises." 

A t  this point defendant was asked, VThat did you say to Stil!- 
well? Objection by State. Objection sustained, and defendant ex- 
cepted. 

Attorneys for defendant stated that the defendant proposed to  
prove by his own evidence that after he had b e ~ n  apprized of the 
fact tha t  the still was out there, that he upbraided Stillwell and told 
him he had no business bringing the still to his h o u e ;  tha t  he had 
gotten witness into trouble. 

There was judgment on the verdict, and drfendnnt appealed, ss- 
signing for error, first, tha t  the bill was defectiw in thnt it attempted 
to charge, in one and the same count, two distinct offenser. One un- 
der C.S. 3407, for unlawfully permitting a still to  be set up for  op- 
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eration on one's land, and the other for the unlawful inanufactur- 
ing of spirituous liquors contrary to C.S. 3409; and second, 
that the declarations oi  defendant and Stillwell should have (910) 
been received in corroboration of defendant's testimony de- 
nying his guilt. 

Attorney-General Manning and -1ssistunt Attorney-General ~ Y a s h  
for the State. 

Stewart dl: X c R a e  for defendant. 

HOKE, J. It is held wit,h us that  an  objection to the bill of 
indictment, on account of duplicity, comes too late after verdict. 
The bill undoubtedly contains a proper charge of the unlawful inan- 
ufacture of spirituous liquors under C.S. 3409, and as a matter of 
form this ~ 1 1 1  suffice to uphold the judgment. 8. 21. Burnett. 142 N.C. 
577; S .  v. Cooper, 101 K.C. 684. And the objection to  the ruling cf 
the court on the question of evidence must also be disallowed. There 
is doubt if the proposed declaration comes within the principle per- 
mitting corroboration by consistent declaratmns of a defendant who 
has testified. They seem to be rather an effort to fix the crime on a 
third party, Babe Stillwell, but if i t  be conceded that  the evidence 
was competent there was no testimony from S t i l l ~ e l l  or any other 
tha t  they heard dcfendant m ~ k e  tE,ese alleged statements. And on 
the facts presented in the record. i t  is clcar that the excluded e ~ i -  
dence added nothing to  the te-timony of tlie defendant a l rwdy re- 
ceived, and that  if the same had been ndmtfcd ~t could have ha1  
no appreciable effect on the ~csu l t .  In  Goins 7,. Zndlnn ?'rc,,nwg 
School, 169 9 C .  739, speaking to an exccl)tion of this character, the 
Court mid: "Besides, if the evidence had hern properly excepted 
to, i t  is not a matter of sufficient importance that  Tve could Fee it 
would have probably affected the result. Courts do not now grant 
new trials upon merely technical objections, llnless the error is of 
sufficicnt importance to justify a belief that if the error had not becn 
committed the result reasonably would have been d i f f~rmt . "  A rul- 
ing that  findc. support in many of our recent dwiqion.. Pozf-ell v. R. 
R., 178 N.C. 243-248; Brezrer v Rinl. 177 N.C. 476. I n  this laqt csse 
Walker, J., delivering the opinion has well said: "Courts do not, 
lightly grant reversals, or set aside verdicts, upon grounds which 
show the alIeged error to be hannl~qs,  or where the appcllnni could 
have sustained no injury from it. There qhould a t  least be something 
like a practical treatment of the motion to r e o w e ,  and it should 
not be granted except to suhservr the real ends of substantial jus- 
tice," citing Hilliard on Kew Trials (2 ed.), sees. 1 to 7. 
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STATE ti. CAMPEELI.. 

We find no reversible error, and the judgment against the de- 
fendant must be affirmed. 

No error. 

Cited: S. v. Brown,  183 N.C. 792; Freeman 21. Ponder, 234 N.C. 
308; S. v. Avery ,  236 N.C. 280; S. v .  X e r r i t t ,  244 S.C. 688; S. v. 
Wells ,  259 N.C. 180. 

STATE v. J. A. CAJIPBELL. 

(Filed 21 December, 1021.) 

1. Constitutional Law-Spirituous Liquors-Intoxicating Liquors-Crin~i- 
nal Law. 

The IVth and Vth Ameudments to the F e d e r ~ l  Constitution are limi- 
tations upon the B'ederal Government and do not aff'ect the vt~liclity of 
C.S. 3385, making unlawful the possession of more than one quart of 
spirituous liquor, or of C.S. 3384, making the carrying and delivery 
thereof unlawful. 

2. Intoxicating Liquors - Spirituous Liquors - Statutes - Possession - 
Prima Facie Case-Instrnctions--Crilr~inal Law. 

Where the judge has withdrawn from the consideration of the jury the 
question of prima facie guilt of violating the statute from the possession 
of more than one gallon of spirituous liquor, C.S. 1379, a conviction llnder 
C.S. 33S5 in having more than one quart thereof in possession, will be 
sustained when supported by competent evidence. 

3. Intoxicating Liquors-Spirituous Liquors - Cri~ninal Law - Warrant 
for Arrest-Statutes. 

Where the defendant has been arrested for v~olating our prohibition 
law, and at  his own request 112 iq not searched, r u t  voluntarily 11roduces 
five pints of spirituous liquor concealed in different places on his person, 
before the coinmitting magistrate, the question of search and se izur~  with- 
out a warrant and the Federal constitutional qutwtion predicated thereon 
does not arise; and he map be convicted under (C1.S. 3385, 3384, by the 
provisions of C.S. 4548, relating to an arrest without a warrant for 
offenses committed in the presence of the officer, etc. 

HOKE and STACY, JJ., concur in result:  DAMS, J., did not sit in the case. 

APPEAL by defendant from A d a m ,  J., a t  the July Term, 1921, 
of BUNCOMBE. 

The defendant was convicted of having in his possession spirit- 
uous liquors for the purpose of sale. He was arrested as he was walk- 
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ing on Church Street in Asheville by officers who had received infor- 
mation tha t  he had liquor in his possession for sale. He  was not 
searched by them, and he requested that  they should not do so. 
They put him in an automobile, and took him to the sheriff's office, 
where the defendant voluntarily took out of his several pockets 5 
pints of corn whiskey, which were later introduced in evidence on 
his trial. Officer McLean testified that he told the defendant tha t  he 
had a search warrant for his person, thereupon the defendant said: 
"All right, but don't do ~t here." It appears that the search warrant 
was what officer Wells called an "alias John Doe warrant," which 
had been obtained tha t  morning. The warrant was not used a t  all, 
except as above stated, and when carried to the sheriff's office the 
defendant voluntarily took the whiskey out of his pockets. 

The defendant was found guilty by the jury, and the 
judge being satisfied from the testimony of the witnesses, (912) 
who were examined after the verdict, stated in the judg- 
ment: "The defendant has heretofore heen conricted for illegal sale 
of spirituous liquor and fined, and jt appearing from the testimony 
of these witnesses tha t  the record of the defendant for dealing in 
liquor is bad, i t  is adjudged tha t  the defendant be confined in jail 
and assigned to work on the public roads of Buncombe County for 
the  term of two years, not to wear felon's stripes." Appeal by de- 
fendant. 

Attorney-General Manning and Assistant A S-torney-General Nash 
for the State.  

Reynolds, Reynolds & Hou~ell  for defendar;t. 

CLARK, C.J. C.S. 3379, provides: "It is unlawful for any per- 
son, firm, association, or corporation, by whatever name called, to 
have or keep in possession, for the purposes of sale, any spirituous, 
vinous, or malt  liquors." There was ample evidence in this case sub- 
mitted to the jury which justified the verdict that the defendant had 
liquor in his possession for the purpose of sale. 

He  had i t  in his posses~ion concealed, and was going from the 
direction of his home when taken to the sheriff's office, he volun- 
tarily produced 5 pints of whiskey from as many or more pockets, 
and he offered no evidence tending to rebut the inference tha t  he 
had i t  for an illegal purpose, for he could not conceivably intend to 
drink i t  himself. 

It is true tha t  C.S. 3379, makes the possession of more than one 
gallon of spirituous liquors a t  any one time pl.ima facie evidence of 
violation of tha t  statute, but the court did not charge that there was 



978 I N  T H E  SUPREME COURT. [I82 

such prima facie evidence, but the contrary. C.S. 3385, makes i t  un- 
lawful for any person, firm, or corporation at any one time . . . 
to receive a t  a point within this State for his use, or for the use cf 
any person, firm, or corporation, or for any other purpose, any spirit- 
uous or vineous liquors, or intoxicating bitters in a quantity greater 
than one quart, or any malt liquors in a quantity greater than 5 
gallons; and C.S. 3384, makes i t  unlawful for any person to carry or 
to deliver in any manner or by any means whatever, for hire or 
otherwise, any spirituous or vineous liquors in a quantity greater 
than one quart. These two sections have been hcmld valid in numerous 
decisions, which are cited thereunder in the Cc~nsolidated Statutes. 

The defendant moved for a return of the property under the au- 
thority of Amos v. U .  S., 41 Supreme Court Rclporter 266, and that 
all evidence based on possession of the liquor he stricken out by 
virtue of the authority of that case, and the Fourth and Fifth Amend- 

ments to the U. S. Constitution. But i ~ ,  has been uniformly 
(913) held that  the first ten amendments to the U. S. Constitu- 

tion impose limitations onlv upon the Federal Government 
and not upon the states. 4 Michie Encyc.. U. S. Supreme Court, 139, 
and cases there cited from Barron v. Baltimore, 7 Pet. 250, down to 
Barrington v. Missoziri, 205 U.S. 486, and there are other cases since. 

The same ruling has been often made by this Court. 8. v. Patter- 
son, 134 N.C. 617, and cases there cited: S. v. Blake, 157 N.C. 611, 
and many other cases. 

I n  Burdeau v. McDowsll, 41 Snpreme Court Reporter 574, the 
U. S. Supreme Court held that  the Eighth Amcmndment applies only 
to governmental action, and however illegal t,he seizure of private 
papers by a private person or corporation nxly be, they are ad- 
missible in evidence against the defendant. The defendant contends, 
however, that  in a still more recent case, C. 8. v. Yuginovichi, Ad- 
vance Opinions, U. S. Supreme Court (65 L. E,d.) 679, i t  has been 
held that  the existing penal statutes as to intoxicating liquors have 
been repealed by the Eighteenth Amendment. But an examination 
of that  opinion shows that  the holding is that  th~: Eighteenth Amend- 
ment and the National Prohibition Act since "repeal all prior laws 
only to the extent of the penalties against the manufacture and sale 
of liquor under the revenue laws, rzince they are inconsistent with 
the amendment, which now makes the manufacture and sale of 
liquor illegal." 

Besides, there was no illegal search, and 8. v. Foziller, 172 N.C. 
905, is directly in point, which held that articles illegally obtained 
from the prisoner are not required to be returned to the prisoner if 
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evidential. The subject is fully discussed in tha t  very able and clear 
opinion by Walker, J., to which we could add nothing. 

It has always been held in this State, a s  stated in Rest on Evi- 
dence 283, tha t  though a person under duress confesses to have 
stolen goods and deposited them in a certain place, although the 
confession of the theft will be rejected, yet his statement where the 
goods were deposited will be received, if they are found there. S. v. 
Thompson, 161 N.C. 241. To  the same purport is the reasoning and 
citations in S. v. Neville, 157 N.C. 591. 

The defendant, however, seems to place his chief emphasis upon 
the allegation tha t  the defendant was arrested without a legal war- 
rant, and therefore tha t  his subsequent voluntary act in making a 
disclosure voluntarily of the liquor he was carrying on his person 
was under duress, and that  the liquor should have been returned to 
him, and tha t  fact should have been struck out as evidence. He  re- 
lies upon the above decisions from the U. S. Supreme Court, and 
contends tha t  the provision in our Constitution, Art. I, sec. 
15, prohibiting general search warrants being similar, tha t  (914) 
our own precedenix should be overruled. 

Whatever has been the purport of the IT. S. decisions, above 
quoted, in the enforcement of the Fourth and Fifth Amendments to 
the U. S. Constitution, the construction placed by our own courts 
uniformly upon our own police regulations must govern us, and we 
have seen no reasoning which will justify us in overruling them. 

I n  this case there was no search and seizure, and the arrest of 
the defendant was valid, C.S. 4548, and the evidence of the whiskey 
being found on his person is competent. In  B. v. McNinch, 90 N.C. 
699, Smith, C.J., says: "In making an arrest upon personal observa- 
tion and without a warrant the officer will be excused, though no 
offense has been perpetrated, if the rircumstances are such aq to rea- 
sonably warrant the belief tha t  i t  had been." S. v. Mc-Yinch, supra, 
was for assault and battery. 

I n  a much later case, Brewer v. W1~nwe, 163 N.C. 322, Floke, J . ,  
in a well reasoned opinion, with citation of apposite authorities, held 
tha t  when there is an immoral and indecent show taking place in the 
presence of officers, or where the performance of the act is imminent, 
or immediate interference is required to prevent it, officers "may ar- 
rest, without warrant, any and all persons who aid and a s ~ i s t  in such 
plays and shows whenever, under a!l the facts as they reasonably 
appear to them, such course is necessary for the proper and effective 
performance of their official duty. This, we think, presents the cor- 
rect interpretation of the statutory provisions controlling the matter, 
and the posit,ion is in accord with our cases dealing generally with 
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the subject, as in Martin v. HOILCJC, 141 N.C. 317; Sossaman v. C m m ,  
133 N.C. 470; S. v. Campbell, 107 N.C. 948-953; S. v. Sigman. 106 
N.C. 728; S. v. XciYinch, 90 N.C. 693; ~Yeal v. Joyner, 89 N.C. 287." 

I n  3 Cyc. 886, i t  is said that  where "An ofitme is committed in 
the presence or view of an officer, within the mraning of the rnle, au- 
thorizing an arrest without a warrant, when tl-e officer sees it, al- 
though a t  a distance, or hears the disturbance created thereby and 
proceeds a t  once to the scene thereof, or the offense is continuing, or 
has not been consuminated a t  the time the ~ r r e s t  is made." In the 
case a t  bar the officers had inforrnat~on, which proved to be correct, 
that  the defendant was carrying on his person, concealed, a quantity 
of liquor in violation of the provisions of the C'onsolidated Statutes 
above quoted. The offense was continuing, and thr  sale had not been 
consunlmated a t  the time the arrest mas made. 11 many cases, unless 
an arrest is made under these circumstances, t he  criminal would es- 
cape or the crime be committed before the officer could make afi- 

davit and obtain a warrant. For instante, if the officers had 
(915) information, which wss reliable, that one was carrying a 

concealed weapon, or was on his way t~s  commit an assault 
with it, surely i t  would be their duty to arrest the offender thouo;h 
our statute and our decisions require that in such case they should 
a t  once take him before a judicial officer and procu1.e n warrant and 
institute a judicial investigation. 

I n  S. v. Grant, 76 Mo. 236, quoted in the note to Cyc., m p r a .  
where a person had stolen butter from an express office, and had 
carried it  several hundred yards when apprehended, the Court held 
that  the larceny might be considered as still continuing so as to  au- 
thorize his arrest by a police officer. Such arrest is valid, if there was 
reasonable ground for the action of the officer. To  this effect are many 
cases cited in the notes to 3 Cyc. 887. Among them, Ex parte Morrill, 
35 Fed. 267, where it  is said: "At common law, :b peace officer might 
arrest, without warrant, on reasonable grounds of suspicion; if the 
facts and circumstances which furnish such grounds of suqpicion 
amount to probable cause under the Constitmion, which is such 
cause as will constitute a defense to an action for false imprison- 
ment or malicious prosecutions." This seems to 1s a clear definition 
of the duties and liability of an officer to arrest under circumstances 
such as in this case, though of course under our statute it is the dut,y 
of the officer a t  once to take the prisoner to a judicial officer to pro- 
cure a warrant, and investigation. C.S. 4548. 

I n  O'Connor v. Bucklin, 59 N.H. 589, the general rule is thus 
stated: "An officer, having in his legal custody a prisoner arrested 
for violation of the criminal law, may make such sufficient search 
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of his perbon to ascertain if he has money or other articles of value, 
by means of which, if left in his possession, lie might obtain tools, 
implements, or weapons with wliich to cffect his escapc. If such are 
found, the officer may take and hold them until they can he safely 
returned, or otherwise properly disposed of, if in good faith lie be- 
lieves such course necessary for 111s onn ,  or the public s f e t y ,  or the 
safe keeping of the prisoner." It is further held in that case tha t  an 
officer, without warrant, may in good faith and for proper purpose 
make an arrest upon such acts as show a reasonable ground therefor. 

The Eighteenth Amendment to the 1'. S. Conqtitution and the 
Federal statutes for the better execution thereof have not repealed 
the State prohibition legislation except vhere the latter conflicts with 
the fonncr. The State legislation, if it is merely more general or more 
effective than the Federal provisions, is in nowise re4ricted thereby. 
The Eighteenth Amendment itself provide. that  "Congress and the 
several states shall have concurrent power to enforce this article by 
appropriate legislation." This !$yes to the states power to enact leg- 
islation to aid eren in the enforcement of the Eigllteenth Amend- 
ment. But  i t  doe< not restrict the pcwer of the qtates to 
make their own police regulations against intoxicating (916) 
liquors more extensive and of broader scope than the Eigh- 
teenth Amendment. 

This Court has held to the above purport in S. v. Fore, 180 N.C. 
744, and we can add nothing thereto. In  S. v. X?,'lci.e, I51 N.C. 506, a t  
last term, the Court held that "A State statnte, in furtherance of 
and not in conflict with the Federal Prohibition Lam, map be de- 
clared a valid exercise of the police I)om7cr of the State, expressly 
sanctioned by the Eighteenth Amendment to the U. S. Constitution." 

There was no search or seizure in this case, and we have dis- 
cussed the rules appIicable, only in view of the motions made by the 
defendant. If the "John Doe warrant" wa. illegal, which we are not 
called upon to consider, as i t  is not set out or described, the defend- 
an t  was arrested without warrant, hut the officers complied with the 
requirement of the statute, whicli is as follow.: "C.S. 4548. Pro- 
cedz~re on arrest without zcarmnt. Every pergon arrested without 
warrant shall be either immediately taken before some magistrate, 
having jurisdiction to issue a warrant in the case, or else committed 
to the county prison, and as soon as may be, talien before such mag- 
istrate, who, on proper proof, shall issue a warrant and thereon pro- 
ceed to act as may be required by law." 

The motion for nonsuit requires no discussion. The indictment 
was in five counts. The defendant was convicted on the fourth count 
for keeping in his possession intoxicating liquors for sale. The court 



982 I N  THE SUPREME COURT. [I82 

charged the jury that  the provision in the statute making the posses- 
sion of more than a gallon of liquor prima facie evidence had no ap- 
plication in this case because the evidmce tend2d to show that the 
defendant had in his possession not exceeding 5 pints of liquor, but 
if the jury found beyond a reasonable doubt that  the defendant had 
any quantity of intoxicating liquor in his possession for the purpose 
of sale to return a verdict of guilty, but if they did not so find the 
verdict should be not guilty. 

There are five other cases a t  this term, d l  from Buncombe, 
upon similar facts, as to which a per cz~rinm cpinion affirming the 
judgment has been entered in accordance with this opinion. 

No error. 

HOKE and STACY, JJ., concur in result; A ~ M S ,  J., did not sit. 

Cited: S .  v. Simmons, 183 N.C. 685; 8. v. Elnker, 184 N.C. 753; 
S. v. Godette, 188 N.C. 502; S. v. Jenkins, 195 N.C. 749; S. v. Hickey, 
198 N.C. 48; S. v. Riddle, 205 N.C. 594; Perry 2 ~ .  Hurdle, 229 N.C. 
220; Alexander v. Lindsey, 230 N.C. 669;  IS. v. Harper, 236 N.C. 
373; S.  v. Mobley, 240 N.C. 487. 

(917) 
STATE v. MINNIE ALDERMAN ET AI. 

(Filed 21 December, 1921.) 

1. A s s a u l t I n t e n t  t o  Kill-Deadly Weapon-Poison-Statutes. 
An assault by means of poison comes within the intent of our statutes 

making a n  assault with a deadly weapon with intent to kill punishable 
as  a felony. C.S. 4213, 4214. 

2. Same-Evidenc~h'o~isuitTrials-Q~~estions f a r  Jury. 
Evidence tending to show that after rhreats of ~oisoning made by the 

wife against her husband, the daughter prepared her father's breakfast 
a t  their home in the presence of her mother, sent it out to him by their 
son, and the daughter thereafter attempted to destroy in the fire a spoon 
having a greenish color on it, apparently paris green, a poison; and soon 
after the father had con~menced his breakfast he became ill from the 
effects of paris green, is sufficient for conviction of the offense of an 
assault with intent to kill, as  to each defendant. 

3. Same--Husband a n d  Wif+Threats. 
In case of assault and battery with intent to kill by poison, with evi- 

dence tending to show the previous threats of the wife, and that the 
poison was put into the food prepared by the daughter in her mother's 
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presence a t  their home, and that the husband was poisoned from eating 
thereof, the testimony of the husband as  to his wife's prerioun, threats is 
riot inadmissible under tlie provisions of C 8. lS02, but is admissible for 
the purymse of shoning knowledge and iclentifying the perk~etrators of 
the crime, and is distinguishable from the rule that threats are ordinarily 
inadmissible on trials for asaault and hattery. 

4. AssaultInstructiolis-Inknt t o  Kill-Poison. 
The charge upon the trial of an asqauit r i t h  intent to Bill by administer- 

ing r~oison by several defendants, with evidence sufficient of the guilt of 
each, that if one of them did it nithout the knowledge of the other, the 
one who did it would be guilty, and the other ~voulcl not be, is the stating 
of a legal truism, and not error, when construed with the other parts of a 
correct charge. 

While motire is not a necessary ingredient of the crime of an assault 
with intent to kill by poison ( a  deadly instrumentality), it map become 
important, with other relevant eridenre, to identify the accused as the oue 
who has administered, or helped to administer, the poison. 

APPEAL by defendants from Iicrr, J., a t  May Term, 1921, of 
PENDER. 

The defendants were convicted upon a bill of indictment which 
in the first count charged an attempt to kill Luther Alderman by ad- 
ministering paris green, a poison, to him; in the second count a secret 
assault with intent to kill by administering paris green; the third, 
an assault with intent to kill by administering paris green; and 
fourth, an assault with a deadly weapon by administering paris 
green, and thereby inflicting a serious injury upon him. 

Defendants were convicted, and appealed from the judgment. 
The essential facts are stated in the opinion. 

Attorney-General Manning and Assistant Attorney-Gen- (918) 
era1 Nash for the State. 

C. E. McCullen for defendants. 

WALKER, J. Exceptions 3, 4, 5 ,  and 6 were taken to the refusal 
of tlie judge to nonsuit the State a t  the close of the State's evidence, 
and again a t  the close of all the evidence. 

The defendants were the wife and the daughter of the prosecut- 
ing witness, Luther Alderman. It appeared that on 14 April, 1921, 
the defendant, the daughter, Christiana, prepared the breakfast of 
her father, Luther Alderman, who mas working on the farm of John 
Murphy, not very far from his own home. The son, Solomon Alder- 
man, took the breakfast to his father about eleven o'clock. It con- 
sisted of coffee in a quart bottle, and some biscuits and meat. He 
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drank some of the coffee and soon thereafter declared he had been 
poisoned. The witness further stated that he dill not put anything 
in the coffee. Luther himself described the effect of the coffee as 
follows: "I chewed up a mouthful of biscuit and swallowed it, and 
then I took another bite. I then took a drink of coffee to wrench i t  
down, but when I took the drink of coffee it was eo bad, i t  naturally 
burned m y  mouth up, and I went to heaving and throwing it up. I 
said to Solomon, 'Who fixed my breakfast?' E:e said, 'Christiana 
cooked it.' I said, 'She or your mamma has certainly poisoned it.' " 

J. A. Murphy, Sr., described the effect of the poisoning upon 
Luther as being very serious. He  becaine unconscious and remained 
so until the next day. He could be heard screaniing a quarter of a 
mile away, and he had all kinds of spasms. The doctor testified 
tha t  the poison from which he was suffering was paris green, and the 
chemist, after an examination of the bottle and its contents, also re- 
ported tha t  i t  contained paris green. 

Solomon Alderman, the son, testified tha t  he did not put paris 
green in the bottle, either before or while he was carrying i t  to his 
father. The mother, Minnie Alderman, is connect-d with the poison- 
ing in two ways. First, she was a t  home, and Cliristiana was under 
her control and influence; second, she and her I11 sband had been on 
bad terms for fifteen years, and Luther him~elf testified tha t  his 
wife, Minnie, had told him tha t  she was going to poison him if i t  was 
the last thing she would do, and made violent threats against him. 

The daughter Christians's connection with i t  was shown by the 
fact tha t  she prepared the breakfast for her father and gave i t  to 
Solomon to be taken to him. There mas a spoon having something 
green on i t  which she put  in the stove tha t  the green substance might 
be burned off. The theory of the defense was tha t  Luther himself 

put  the paris green in the coffee after he got i t  from his son 
(919) tha t  morning with a view to bringing 'his chargc against 

his wife and daughter. Ppon the ~vidence,  the judge was 
right in overruling the motion for judgment as of nonsuit. 

Defendants' counsel, however, by his exceptions 1 and 2, raised 
the question as to the admissibility of ihrrats testified to by the 
husband himself. H e  presents the question in two aspects, first, that 
this being an indictment for an assault and b:attery, evidence of 
previous threats is not admissible, citing S. v. Kimbrcll. 151 N.C. 
702. I n  this case, however, one of the questions ~nvolved was as to 
the identity of the party who put the poison in the coffee, and an- 
other, as to the knowledge of the defendants tha t  poison had been 
put in the bottle. This distinguishe~ it from the ordinary cases of 
assault and battery, and takes i t  out of the princi?le of the Kimbrell 
case. H e  then, secondly, contends tha t  all the widence of Luther 
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Alderman against his wife, Minnie, was incompetent under C.S. 
1802. It is stated in Wharton's Criminal Evidence, vol. 1, p. 808, 
tha t  "In all cases of personal injuries committed by the husband or 
wife against each other, the injured party is an admissible wi tne~s  
against the other. Thus, the husband may he a witnebs against the 
wife when she is prosecuted for assaulting him. The wife may be a 
witness against the husband on a procecution against him for at- 
tempting to poison her." The converse, it seemi, also ~ o u l d  be true. 
This Court, in S. v. Davidson, 77 N.C. 522, held that the husband is 
a competent witness against, the wife on a proserution for striking 
him with an axe. Among the instances given of the force ncceqsary 
to constitute an assault and battery, is putting a polsonous or nox- 
ious substance in another s drink whereby he i i  injured. 5 C.J., 11. 
721; see, also, 20 L.R.A., p. 863. 

The defendants' third as~ignnlent of error, as stated in the brief 
of their counsel, is bawd upon an erroneous stateincnt of the judge's 
charge in the particulars afsigncd, which w a ~  nmdc> inadvertently. 
The  actual charge gircn was ai: follonls: "If one of them did it, and 
the other did not know anything about it at  all, then the one ~ 1 1 0  
did i t  would be guilty, i f  you find it hcyond a reasonable doubt; 
and the one tha t  had nothing to do with i t  woultl not be guilty. and 
you ought to so find." This charge cannot be ~ucceq~ful ly  assailed. 
H e  ~ m s  stating what, in law, is a t r u i w ,  and this p r t  n u s t  be read 
with the remainder of the charge, and so conitrucd. 

It appears that this inan and his wife had livcd together inany 
years, but their married life Iiad hren anything euccpt a peaceful 
one. It had been interrupted by frccruent outhreals of the wife, and 
if tranquility ever prevailed in th~i:. home, it was at long intcrvalc. 
What the cause of their disagrcenwnt nTss doeq not clcnrly appear, 
nor can wc detenn~ne v h o  was in faillt, othervise than by 
the verdict which find. tha t  the nlfe attcinpted to conmiit (920) 
a grave and serious offence against 11r.r husband. I t  was not 
justified, even if she acted solely in retaliation for what he may hare  
done. She rccorted to a sccrct and und~rhani l  incthod of getting rid 
of him, and involwd her dnnphter with her-elf in t!lc c o m m i ~ ~ i o n  of 
the crime. S l ~ e  was a t  her home with Chriftiana. her dnuphtcr.  hen 
the food was preparcd for her h u ~ h a n d  by thc Inttcr. 2nd thvre sre 
circumstances, though they may  he iliglit, to qhow tliat they were 
acting in concert. The wife h r l  r l c c l o ~ ~ d  her intention to kill her 
husband n-ith poison, and >he wid it inoct en~phntirally and unre- 
lentingly. Whatever inspired her vindicti~ enes> t o \ ~ a r d s  him. she 
End fully macle up her mind to do prcciwly what was afterwards 
attempted to be done, and almoct accornplish~d h w  purp0.e. She 
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therefore had the motive, which was coolly and deliberately formed, 
and venomously entertained, if the evidence is believed, and motive 
sometimes becomes very important, even though it may not be an 
essential element of the crime. We held, in S. v .  ddams, 138 N.C. 
688-697, that  the existence of a motive may be evidence to show the 
degree of the offense, or to establish the identity of the defendant 
as the slayer, but motive is not an essential ekment of murder in 
the first degree, nor is i t  indispensable to a con~~iction. even though 
the evidence is circumstantial, citing S. v. TY~lcox, 132 N.C. 1143; 
S. v. Adams, 136 N.C. 620, to which we add, S. v. Wilkins, 158 N.C. 
603; S. v. Mzllican, 158 N.C. 617; S. v. iMattheus, 162 N.C. 534; S. 
v. Stratford, 149 N.C. 483; S. v. Twver, 143 NC.  641; S. v. Rose, 
126 N.C. 1036; S. v. Green, 92 N.C. 779; S. v. Tpachey, 138 N.C. 
587. 

The evidence was sufficient to support the coriviction of the wife, 
and still stronger against the daughter. She had the spoon, at their 
home, discolored or stained, by some green substance having the ap- 
pearan'ce of the poison used to take her  father'.^ life, and she at- 
tempted to burn i t  away, but failed in her effort to do so in time to 
conceal the crime. The fact that the spoon wm discolored by a 
greenish substance, and that  the daughter atten-pted to destroy it, 
so that  she and her mother would not be detecled in carrying out 
the latter's threat against her husband, and the father of the girl, 
is almost, if not quite, conclusive evidence to rebut, or overcome, 
the suspicion that  he had endeavor~d to take his own life, when he 
went around the house and then returned to eat his breakfast. and 
the other circumstances tend strongly to show ,hat no such thing 
had occurred. 

The defendants were very charitably treated hy the very learned 
and humane judge who presided at the trial, in the administration 
of punishment for the crime, which was a very cruel and heartless 
one, and they have no reason to complain of the result. 

No error. 

Cited: S. v. Allen, 197 N.C. 687; S. v. French, 203 N.C. 640. 



(921) 
CASES FILED TT71THOUT WRITTEN OI'INIONS. 

S.  v .  Petty. (92) 

Boyett  v. R. R. (106) 

Starr v .  O'Quinn. (97) 

Hobbs v. R. R. (175) 

Gaskins v .  Smith. (181) 

S. v. White .  (274) 

Campen v .  Lumber Co. (173) 

Maxwell-Pugh Co. v .  Southgate (e: Co. (176) 

Brown v .  R.  R. (178) 

Box Co. v.  Davis. (179) 

Dudley v .  Harm'ngton. (172) 

Almond v. Lumber Co. (589) 



(922) 
A M E N D M E N T  T O  RULES OF PRACTICE IN T H E  SUPREME 

COURT. 

Rule 34, as  printed in 164 N.C. 551, shall bcm amended so as to 
read as  follows: 
34. Appel lant 's  Br ie f .  

The brief of appellant shall set forth a succinct statement of the 
facts necessary for understanding the exceptions except that  as to 
a n  exception tha t  there was no evidence, i t  shall be sufficient to refer 
to pages of printed transcripts containing the evidence. Such briefs 
shall contain, properly numbered, the several grounds of exceptions 
and assignments of error with reference to printed pages of tran- 
script, and the authorities relied on classified und~:r each ascignment, 
and, if statutes are material, the same shall be cited by the book, 
chapter, and section. Exceptions in the record not set out in appel- 
lant's brief or in support of which no rpason or argument is stated 
or authority cited, will be taken as abandoned by him. Such briefs, 
when filed, shall be noted by the clerk on the docket and 3, copy 
thereof furnished by him to oppositc counsel on application. Appe l -  
l a n t s  shall  l eave  w i t h  t h e  c lerk ,  n t  t h e  t i m e  o f  filing briefs, t? /pe-  
w r i t t e n  or printed c o p y  o f  s a m e ,  t o  hp used  i n  imr; iedintely  s u p p l y -  
ing t h e  appl icat ion o f  appellee's counsel t h w e f o r .  If not filed by 12 
o'clock noon on Tuesday of the week preceding the call of the dis- 
trict to which the cause belongs, the appeal will be dicmi~sed, on 
motion of appellee, when the call of that district is h ~ g u n ,  unless for 
good cause shown the Court shall give further time LO print brief. 

Adopted this 6 October, 1921; and it is ordered that the added 
and amendatory part of above rule shall take effwt and be in force 
from and after 1 January, 1922. Tlie rule. as amended, will be 
printed in the 182 Report. 



(923) 
M E E T I N G  O F  BAR OF SUPREME COURT 

IN MEMORY OF 

T H E  LATE ASSOCIATE .JUSTICE WILLIA11 R. ALLEN 

16 SEPTEMBER, 1921. 

The Bar  of the Supreme Court met a t  9:15 a.m., Friday, 16 
September, 1921, in the Supreme Court room. Governor Cameron 
Morrison was elected chairman, and E. 11. Land, of the Goldsboro 
Bar,  secretary. 

On motion, the chairman appointed a committee of five to pre- 
pare a nlemorial sketch of the late Associate Justice Wi!liam R. 
Allen, with appropriate resolutions. The conunittee consisted of 
Judge J. Crawford Biggs, ex-Governor T .  n'. Ric l i~ t t ,  of the Ra-  
leigh Bar ;  W. H. Ruffin, of the Lcuisburg Bar,  and D. H. Bland 
and A I .  T. Dickinson, of the Goldsboro Bar. 

The committee, through D. 11. Bland, reported the folloning 
memorial sketch and resolutions: 

REJIXRKS O F  ASSISTAR'T ATTORNEY-GENERAL FTRASK SASH OX 
PRESEKTIKG THE RESOIIVTIOSS 

In  the unavoidable absence of the 4ttorney-General, it is my 
privilege to present to this Court the rmolutions of the Rar  upon 
the death of Associate Justice Allen. These rcsolutions Tiill receive 
the  hearty assent of all n-ho know this diqtinguished lawyer and 
judge. 

Death. always with us, never becomes familiar. We may place " - 
our fingers on a waning pulse, a s  i t  indicates the approach of death, 
yet when i t  comes, i t  brings with i t  a shock. It is a mystery of 
mysteries when i t  invades our own circle and ~uddenly  strikeq down 
one in the hey-day of his powers, in the full tide of his uscfulnes~. 
The  materialist can supply no key to this m y s t ~ r v ,  for to him man 
comes from nothing, and, like the dumb beaqt, goes to nothing. One 
of the wisest of men, howeuer, has said: As we are, by our bodies, 
akin to beasts which perish; nc. less are we, by our souls, akin to the 
God Eternal. And One infinitely wiser and greater and better than 
he has said to his followers, "I go to prepare a place for you." Death, 
then, is hut the portal to the full, abounding life of eternity: "the 
grave but a covered bridge leading from light to light through n 
brief darkness." 

TVe may be sure tha t  this excellcnt lawyer and judge, the greater 
part, of whose active life has been spent as a mjni.ter a t  the altar of 
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justice, this kind-hearted Christian gentleman, who has 
(924) bound his friends to himself by unbreakable ties, has, ere 

this, entered into the place prepared for him by the lllaster 
whom he followed and served so faithfully. 

MEMORIAL SKETCH AND RESOLVTIONS 

Associate Justice William Reynolds Allen, scn of the late Col. 
William A. Allen and Maria11 Hicks Allen, was horn a t  Kenansville, 
Duplin County, North Carolina, in the year 18GCI. He  was prepared 
for college by Mr. Richard Millard a t  the serninzry in Kenansville, 
and entered and graduated from Trinity College. where he came 
under the influence of tha t  great teacher, Dr .  B r ~ x t o n  Craven, pres- 
ident of the  college. 

H e  read law with his father and stood his examination for license 
in January, 1881, but being under twenty-one yearbs of age his license 
was withheld until he attained his majority. From that  time he was 
a practitioner of the law, and entered into a p:trtnership with his 
father in Kenansville, but within a f e v  months both the father and 
son moved to Goldsboro, where they practiced together until the 
death of Col. William A. Allen, when Judge Allen formed a part- 
nership with the late Chief Justice Faircloth, which partnership 
continued for several years. I n  1889 he and the late William T. 
Dortch entered into a partnership under the fir: name of Allen & 
Dortch, and they practiced together until 1894, when Judge Carr  
appointed Judge Allen a judge of the Superior Court to fill out the 
unexpired term of Judge Spier Whitaker, who had resigned. I n  the 
election of tha t  year the Democratic tirlret was d?feated, and Judge 
Allen returned to his law practice in the firm of Allen & Dortch in 
Goldsboro, where he continued until the year 11302, when he was 
elected to the Superior Court bench, and, after occupying tha t  office 
for eight years, he was, in 1910, elected Associ3te Justice of the 
State Supreme Court, and was elected for a second term in the 
year 1918. 

Besides his long and eminent service on the Superior Court acd 
Supreme Court benches, Judge Allen rendered great public servire 
as a member of the State Legislature, his first term being in the 
Legislature of 1893, when he was appointed by Spmker Lee S. Over- 
man as chairman of the Judiciary Committee of tha t  body, although 
he was then only thirty-three years of age. Hc was again elected a 
member of the Legislature in 1899 and together with his associates, 
Connor, Justice, Rountree, Winston, Daniels, Craig, Travis, and 
others, prepared that  great document, the Constitu:i.~nal Amendment, 
which mas so well framed and just in its provisions that no attempt 
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has ever been made to attack i t  as in contravention of the Constitu- 
tion of the United States. 

Judge Allen was again elected to the Legislature and 
served his thlrd term in the General Awwibly of 1901, where (925) 
he took a leading part  in framing the important legislation 
of that  session as  he had done in the previous sessions. 

Before his elevation to the bench, Judge Allen enjoved an ex- 
tensive practice, and appeared in the important cases in Wayne and 
the neighboring counties, and establibhed a reputation for great 
ability, learning, and clear-cut reasoning. His knowledge of the de- 
cisions of the State Supreme Court was remarkable, and, jn the 
opinion of many lawyers, he was in t,his respect without an equal. 
The occasion was rare when he could not, off-hand, cite a North 
Carolina case in point on any question of law that might arise. 

In  the Legislature Judge Allen's labors w r e  high!y constructive 
and practical; on the bench his judgments m7ere just, and the rea- 
sons for his decisions were so clearly stated and so convincing that 
their justness was apparent to all. 

Judge Allen always took a deep interest in the young men of the 
legal profession, and devoted a large part of his last two suminer 
vacations to teaching the summer law classes of the State I-nixrr- 
pity, and this work demonstrated his great ability as a teacher. H z  
was greatly loved by all those who were so fortunate as to enjoy 
his instruction. 

Judge Allen was deeply religious, and mas a member of the 
Methodist Church. His interest in all public affairs mas keen, and 
he enjoyed the unbounded confidence of his neighbors. Xothing was 
more pleasing to him than to return to his home in Goldsboro a t  the 
end of each week's work, and there to enjoy the association of his 
family and life-long friends, and to mingle with them and give the 
kindly advice that  his neighbors so oftcn sought from him. Although 
he occupied a lofty station, he never developed a feeling or manner 
of aloofness, and was always easily approachable and in cloqc sym- 
pathy with his fellow-man. It was on one of t!~eqe wcekly visits to 
his home tha t  he died suddenly on 8 September, 1921. 

I n  the year 1886 Judge Allen wns married to Miss IIntt ie Middle- 
ton Moore, daughter of the late Dr.  32att Moore and I l s r t h a  Aliddle- 
ton Jloore, of Duplin County. and to them were born SIX children, 
Lila AlcCrae, who died in infancy, 1 Ia ry  l l o o ~ e ,  William Reynolds, 
Elizabeth Hicks, O l i ~ e r  Harrison, and Dorothy Slonn, 2nd these 
children, together with his wife and one brother, Judge Oliver H. 
Allen, of Kinston, and a sister, Elizabeth A Allen, a member of the 
faculty of the Elizabeth City High School, survive him, and to 
them his going is the greatest loss, but every part  of the Statc is 
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(926) touched and saddened by his death: Therefore, be it  
Resolved, Tha t  in the death of Justice Allen the bench 

and the bar have lost one of their greatest lealers, and the State 
one of its most honorable and useful citizens; 

Resolved, That the Attorney-General prcsent this memorial and 
these resolutions to the Supreme Court, with a request that  the same 
be spread upon the minutes and published in the, Reports; 

Resolved, That  the Secretary of this mecting transmit a copy of 
these proceedings to the family of the deceased. 

Ex-Governor T. W. Bicltett, in seconding the motion for the 
adoption of the report of the committee, Associate Justice W. A. 
Hoke, and Governor Cameron Morrison, in speaking to the resolu- 
tion, paid fitting and beautiful tributes to Justice Allen. 

REMARKS O F  JVSTICE HOKE 

Mr. Chairman: I an? grateful that we may take some part in 
this memorial service. None know better t h m  his former associates 
that  a strong man amongst us has fallen - that North Carolina 
and its people have lost a great citizen, and the courts an upright, 
able, and learned judge. Going further, we ri-alize that we h a w  been 
bereft of a wise and warm-hearted friend, who was ever refidy to 
spend himself in high-minded, helpful, and sympathetic service. 
Truly, my brethren, a great personal sorrow haq come to us, and 
we earnestly and sincerely join in the tribute of appr~ciation and 
affectionate respect. 

The resolutions were unanimously adopted by a rising votc. 

REJIARIW O F  CHIEF JUSTICE WAIITER CLARK, UPON PRESEYTS- 
TIOS O F  THE PROCEE1)INGS OW THE R4K, 16 EIRPTEJIBER, 1921 

The Court has heard the remarks of Mr. Nash and the resolu- 
tions of the bar in memory of Judge William Rqmolds Allen with 
a deep sense of the loss which the Court and the  stat^ has sustained 
in his death. 

We shall not repeat v h a t  has bcen already so well said in regard 
to his life and services. His distinguished record on the Superior 
Court caused the people to place him nn this bench. Here he was a 
patient hearer of argument, and n e  found him in conference invdu- 
able in the consideration and decision of causes. His active and 
trained mind was quick to sense every view of a question aqd he 
carefully considered i t  in all its bearings. He  was tireless in his 
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examination of precedents, arid careful in the preparation 
of his opinions. Always courteous, he was a most agreeable (927) 
as well as a most valuable member of the Court. 

Elected to this Bench in the fall of 1910, he took his seat a t  
Spring Term, 1911. His first opinions appear in the 154 K.C., and 
his last opinions were filed this weel< after his death, to appear in 
the 182 N.C. He  thus worked till the last. His opinions in these 
29 voluines will be a lasting memorial of his ability, industry, qreat 
learning, and the clearness of his intellect. 

He  died a t  the post of duty as surely as a. soldier falls on the field 
of battle. The open book tha t  he wac. reading was a t  hi. side, the un- 
finished opinion lay on his table, the notes for its prrparstion were 
a t  his hand. 

The chisel of the sculptor fell a t  the foot of the unfinished statue. 
The shuttle dropped from the hand of the weaver. The bov  of the 
archer was broken while it was still bent. His life's work finished 
ere he was aware, he heard the call of the roll, and. like a pupil, he 
answercd to his name and stood in the presence of the Master. 

The proceedings of the bar and the remarks of the distinguished 
speaker n-110 has so eloquenlly presented them to the Court will be 
printed in the forthconiing volunle of the Reports. 

Chief Justice Walter Clark and Associate Justices TY. .I. Hoke, 
Plat t  D. n'allier, and W. P. Stacy were prrscnt a t  the meeting of 
the bar. 

The meeting adjourned a t  10: 15. 
CAMERON ~IORRISOU, 

Attest: Chairmm. 
E. M. LAND, Secretary. 
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ABhXDONhlEXT. 

See Principal and Agent, 10; Appeal and Error, %; Criminal T~arv, 2, 8, 9. 

ABATEJIENT. 
See Statutes, 13. 

ABORTION. 
See Criminal Law, 25. 

ABUSE OF PROCESS. 
See Appeal and Error, 40. 

ABUTTlSG OWNERS. 
See Constitutional Law, 4. 

ACCEPTANCE. 
See Accord and Satisfaction, 1; Contracts, 21, 23, 26, 28. 

ACCESSORY. 
See Criminal Law, 24, 29. 

ACCORD AND SATISFACTIOS. 
1. A( c ortl (ord Sat~sfactio~l-Compror)zise-OfSer-Acepee - Evidettce - 

Questio)ls for Jiw~.-The principle upon which the debtor is cliqcharged of his 
obligation when the amount is in dispute. by the creditor's accepting a less sum 
with knomledge that it was intei~ded to br receired in full payment, may not be 
determined as a matter of law when, from the eridence, a reasonable inference 
may be drawn that it -was not accepted ~ ~ ~ i t h  linomledge of the debtor's intent, 
that it  wa. to be in full of account, and when the eridence is conflicting and in 
par01 it raises a question for the jury. h'lawl~ard v. Pcanut Co., 20. 

2. Sa~~ie-Evido~ce.-Where the ericlence tends to show that the amount of 
a debt was in dispute between the debtor and the creditor, and the former sent 
the latter a check for a less amount than claimed by him, together with his 
statement, rrithont anything written as to its being receired in full or definitely 
understood that it vas  to be so received, the mere fact that the creditor knew 
that the check was for the full amnunt claimed by the debtor to be due, does 
not alone amount to a discharge; and where the eridence is conflicting a s  to 
whether it Iras so leceived, or ;IS to the intent of its acceptance, it  raises a 
question for the determination of the jury. Ibid. 

3. Accord a)?d Satisfaction-Stafzrfls.-~1ccord and satisfaction is a method 
of discharging a contract or settling a cause of action arising either from a con- 
tract or tort, bp the parties coinpron~ising the matter in dispute between them, 
and accepting its benefits. C.S. 895. Walker u. Bzirt, 323. 

4. Snnzc-1ssttes.-Where the cropper sues for darnages arising from the 
breach by the landlord of his contract to furnish certain lands for cultivation, 
selling plaintiff'? crops without accounting for the  proceed^. and retaining more 
of the crops than he was entitled to for the rent, and there is evidence on the 
trial of full accord and satisfaction between them, the wbmission of the cne 
issue as to the compromise and settlement r i l l  not be considcred for error when 
the case has thereunder been presented to the jury, without prejudice tc  any of 
the appellant's rights. Iaid. 

ACRSOTVLEDGNEKT. 
See Contracts, 18. 

995 
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ACTIOSS. 
See Courts, 1 ;  Railroads. 1. 15; Contrncts, 1, 5,  19, 30; Judgments, 2, 8 ;  Ma- 

licious Prosecutions, 1, 3 ; RIarried Womcn, 1, 2 : Statute of Frauds, 1 ; Pleadings, 
13, 14 ; Drainage Districts, 10 ; Injunction. 5 : Segligence. 8, 16 ; Wills, 12 ; Public 
Officials, 1 ;  Statutes, 13; Corporations, 13, 14. 

1. Acfiof~s-Jfa~'fiage--Mavricd Tonwtt-Hushalid and Wife-Dependents 
-Statlifcs-Co~?stitzitiollal Law.-The cause of actiorl for damages qcparately 
and independently and prosimately caused the wife arising from the injury in- 
flicted on her husband by the negligent avt of a third person. arises from the re- 
lationship created by the contract of marriage as  norr recognized by our Consti- 
tution and statutes, and does not extend to the children of the marriage or other 
dependent relatires. H ~ p p  c. D~rpont, 9. 

2. Actions-Par tics-Subjcct-~~~attev-31i~joi11d~r--S~eera?z~~.-.~ contractor 
sued the owner for the contract price of the building and the h t te r  had the arch- 
itects made parties and then answered setting up an o'fset or colmterclaim upon 
allegation that certain dmiages were caused either by f lulty construction or fault 
of the architects in their plans and specifications. without allegation that the 
architects in any manner had charge of or participated in the construction of 
the building, to which the architect demurred upon t h ~  ground of misjoinder of 
parties and causes of action: Held, a deniurrer was ~ o o d .  and a qeverance of the 
causes could not be ordered. C.S. 607. Rose E. l.i7arel~ozi?e Po., 107. 

3. Sctions-Partnership-Itzdepe?~de?~t Btrsi?zess.--Where one of the part- 
ners is engaged in an independent businesc: unrelated to that of the partnership. 
and has for such individual enterprise purchased goods,, wares, and merchandise 
from the partnership, the principle upon which one paltner cannot sue the other 
except for a settlement of partnership affairs has no :ipplication. Martin u. Mc- 
Bryde, 1'75. 

4. Actions-Parties-Disrnissal as to Onc Parfu--Rtatzites-Proseczctio~z as 
to Partu.-In an action against a railroad company and the Director General of 
Railroads. following the opinion of the Supreme Court c f  the rni ted States, there 
is no liability upon the railroad company, but the action may be continued against 
the Director General under the provisions of C.S. 602. that a several judgment 
may he entered. Kinzbrough c. R. R., ante, 234, cited and applied. Smith v. E. 
R., 291. 

5. Contromrsy TVitkolct Bctiotr-Case Anrecd-Frlrts-Ecidrnce-Qliestiov~s 
for Jtiru.--In an action against a bank to recover the value of certain bonds that 
were stolen while placed xvith it by a customer for safe keepinq, a case agreed 
must contain all the essential facts, and present only the nalied qne~tions of la\y 
for the decision of the court, and not alone the evideice from which the facts 
may be inferred: and the fact of defendani's neqlipmcc, or itq ab~ence, being the 
controllinq question, which neither part!. could aeree iqton without the rick of an 
adverv  decision, it should be determined either by a jury or upon a reference. 
Trqustecs 2;. Banking Co., 299. 

6. Same-Appeal and Error-Case Rcntanded.-IT here the c h ~ m c t e r  of the 
evidence stnted in the case agreed, submit!ed without action under the statute, 
is such that the parties could not agree upon the facts upon which the principles 
of law must necessarily be determined. and the case presented require<: the find- 
ings of fact<: upon the evidence set out, the case will be remanded to be proceeded 
with according to Ian7. Ibid. 

$. Actio)t~-P,.iwipa7 awl A~~~~t-(~of~tracts-Br~~ack-Torts-Co~ztributor~~ 
S~gligencc.-The action of the principal against his agent to recorer upon the 
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latter's negligently causing loss to the former, nit11i11 the scope of his dnt'cq. n ~ l y  
be for bleach of contr,lct for fa i thfulne*~ or in tort for the breach of duty i n -  
g o ~ e d  : and if brought ill tort, the plaintiff's negligence contributing to the  injury 
n i l l  defeat 111s rPc.olerS, but if on contr'tct. for its br-ach, ~t will not (lo so iib 
tofo, but the plaintiff's contributory negllqence will be considered only on the 
issuc ns to d:unmges recoverable in the action. E k m  6. Kccrltil Co., 600. 

9 Sanic-Laclres of P~zlrcv~rl-Prilrrilial Slralcrl-Rztle of Prudent SIcfir- 
Ectde/lce-Qrrcstro?ls fo r  Jui1~-TrzaTs-P/z?zcipnZ niid rlr/e?rt.--4 par@ to a con- 
tract who has been injured by the breach of tlie other thereto is ordinarily le- 
quired to do what a prudent man ~ ~ o n l d  do to lnininiizr the 10% thcreaftcr accln- 
ing and incident to his o n n  breach of du@. Ibzd 

!1 Srftrzc-Sonzrirul Datnoqts.-The l~laintiff sued t l ~ c  defendant, a i  ,111 agent 
or b~ol ier  of i n w m ~ ~ c e .  for  the latter's bleat11 of coutract in 111s neelisent failure 
to pro! ~ d e  11in1 a 11olicy indenmQ ing him ag:iinst 1o.s thronph nccidcnt to 111s 
nutoniob~le, and  in procur~ng a policy rrhich afforded him no ~~rotec t ion  for tlie 
designated lo*., ~ h i c h  had occurred: I I t ld .  upon t l ~ c  estnbliqlim~nt of the nepli- 
gence of tlw l~lnintiff a s  the cause of the actual  dannges sought, onlr nomii~al 
damages n i l l  be ana rdcd  him for the defendant's failure to perform the  duly 
required of him. Zbtd. 

10. 4 r t i o i ~ a - P a r t t c s - i l d r 1 ~ i 1 ~ i ~ t 1 ~ t r o 1 - P e c 1 1 r s  to Sell Lands-Ctcdztors 
-Equit?l--4ppca7 and Error-Statzrtrs-TT'Ilerr issue has been joined befole the 
c l e ~ k  in proceehngs by the  administrator to fell lands of dcceased to pay debt* 
due by the estate. and upon trmsferriag the cause to the trial court, tlic~ judee 11;s 
ordered claimants to file orlginal eridcncc. of their indeltednws and t l i ~ n  refer1 etl 
the matter. the proceedings assume the character of a creditor's hill in which a 
creditor. whose claim has be(w tliqnllon ed, may appeal to the Snprc~ue Coru t, 
under tlie expresf proviqions of C.S. 632. a s  a party acgr ie~ed.  Iruin 5. HUI pis ,  
647. 

11. Arttons-Szriz'ir'al-AtfncI~r?~ctzt~s-Stat -The hiqtory of legislati011 
as  to attacli~nentr culminating in C.S. 598 ( 4 ) .  sho\\s a legislative ictent to 
broaden the right of this writ to make the smile well-nigh c o e s t ~ a s i r r  n it11 any 
well g r o u ~ ~ d e d  demand for jutlgment iit pcwolrai11, and is sufficiently coml~rehtw 
qire to include the action for  "causing t h ~  dent11 of another by wronqfnl act  ncg- 
lect, or default of another." @ S. 160. Ilitc71rll z'. Tnllc?/. 68'3. 

12. Rn~nc-ll'roirqfrtl Dcnt71--Co?rti)riti11q Cause.-C.S. 160 has been held to 
create a new cause of action only in the qrnfe that  a t  common law a n  action for 
the n r o i ~ c f i ~ l  death did not s n r v i ~ e  tc' the personal re l l rcwnta t i~ei  of the de- 
ceawl  : and the pnr lmv of the s t ~ t n t e  wm lo w i t h d ~ a w  claim\ of this kind f r m i  
the effect and ol>eratiou of the mn\im actro pciso?ral~v mot ttrlt' urn1 ~ ~ o s o ~ ? ~ c ,  and 
to continue, a s  the bnsii: of the claim of his e ~ t a t e  t b ~  nrongfnl in jurr  to the 
person resulting in death. I b ~ d .  

1 : .  Srriirc-Dcfml ~6s.-h recol cry for il n ronpful d w t h  allowed by C.S. 150. 
deprntline upon the que*tion of sclf-(lefenw in cafe  of n-illfnl injury and oil cull- 
trihntory r~t~glicelice in cafe of "aeglicent :i(.t." or ulmn .rcttlement of the dnnlaqes 
in his lifetime by the  one injured. shows that  it n a s  in the contemplntion of the 
statute tha t  the "injury to tllc grrson" .il~~)ul(l conti:lue af ter  his tlcath to he a 
constitnmt l n r t  of the  statutory action alloned to the pcrfonal rel,re.entatires, 
and comes v i th in  the pro\ isions of S.S .  798 (-1). :~ f to rd i~~ :  the ren~edy by attnch- 
ment tor  the "injury to the  person b~ negligent or wrocgfnl act." I b ~ d .  
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1 4  Ictions-I~zterac?zers-dttacl~mettt.-An inter~ener  in an action wherein 
attaclnnent on defendant's property has been issued, a rd  who claims a prior lien 
b~ reason of a former order of court in another and il~drl7endent proceeding, be- 
conlrh llnrtg to the present action and may not successfu!ly attack the validity 
of the lwoceedings in attachment, and the question of priority is left to be de- 
termined in the present action. Ib id .  

13. Same-Hetsband and IVife-Jfaint~nance-Lit,ns-Conflicting Claims.- 
Where the wife has obtained an order for wpport from her husband, declared a 
lien on his property, C.S. 1667, in order for her to intervene in an action in an- 
other jurisdiction and claim priority orcr an attachment therein issued, it is nec- 
essary that she should show some valid service of process, or wnirer by her hus- 
11aud in an al~l~ropriate c i ~ i l  action againqt him. 5Vhether the lien of the wife 
11-ill in any event prevail as against the lien of a valid attachment first levied in 
another court of equal or concurrent jurisdiction, Q11m e. Ibid .  

ADJIINISTRATION. 
See Actions, 10 ; Limitation of Actions, 3. 

BDJIISISTRATIVE BO-IRD. 
See Constitutional Lay ,  21. 

ADAIISSIONS. 
See Appeal and Error, 7. 15. 31. 54. 53; Instructions, 2 :  Contracts. 16; 

Pleatlings. 0, 13; Public Officials, 1 ; Criminal Law, S. 

BDYERSE POSSESSION. 
See Tenants in Comnlon, 1 .  Evidence. 27, 28; Inctructiom, 16; Deeds and 
Conveyances, 23, 26. 

AFFIRJIASCE. 
See Judgments, 8. 

AGENCY. 
See Banks and Banking. 1 ; Deeds and Conveyances, 2 ; Attachment, S ; Prin- 

cipal and Agent. 
AGREEJIEXTS. 

See Contracts, 3, 29, 31; Appeal and Error, 47, 63. 

BIDER AND ABETTOR. 
See Criminal Lam, 24. 

ALIENATION. 
See Estates, 1; Wills, 17, 20, 

See Pleadings, 3, 18; Appeal and Error, 36; Statutes, 13; Constitutional 
Idan., 18. 

BJICSEIUDNTS. 
See Suisance, 3 ; Pleadings, 21. 

ANTE LITEJI JIOTAJI. 
See Evidence, 27. 28. 

APPEAL. 
See Courts, 1; Habeas  Corpus ,  2 ;  i\lalicious Prosecution, 4 ;  Pleadings, 3. 

APPEAL ANT) ERROR. 
See Railroads, 2, 4 :  H a b e a s  Co~prrs ,  4 ;  ,Jurors, 1 ;  Constitutional Law, 12; 

Negligence, 3, 10, 16;  Verdict, 2 ;  Pleadings, 1, 18, 21: Principal and Agent, 1 ;  
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Attachnlent, 4 ; Actions, 6, 10:  Issues, 2 ; Damages, 2 ; Reference, 1 ; Deeds and 
Conve~ance~ .  5:  In.tiuctions, 4, 6, 8. 9, 12, 13. 15 ;  Employer and Eml~loj ee, 6 ;  
Evidence. 24, 27: Ejectment, 3 ,  .Tudgrnents, S, 15; Municipal Cor~mmtions, 3;  
Trusts, 8 : X e ~ v  Trials, 1 ; Parties, 2. 3 ; Wills, 11, 13. 14, 2.2 : Statute<, 13 : Se- 
duction, .7: Trials. 1, 2, 3 ;  Criminal Lax*, 12, 2 l ;  Irtos-icating Liquors, 3. 7, 10; 
Homicide, 3. 

1. Appcal and Error-Objwiions ai1d Exccptiv1ts-.4ssir/nn~c?zis of Error- 
Record.-An exception taken for the first time in the appellant's nssipnnlent of 
error will not be considered on appeal, except a s  to the charge of the court, etc., 
C.S. 500 ( 2 ) ,  i t  being required that  i t  al)penr in the record that i t  had been 
duly and properly taken.  brow?^ v Brown, 42. 

2. San~e-~lotio~~~-~'o~~sw~t-E~'ide~~cc-Dizorcc.-Where the husband 5111- 

peals from a judgment in favor of his nife,  in her action for an  absolnte divorce, 
became of his separation from her for  fir^ ymrq, under C.S. 16.59 ( 4 ) ,  m e n d e d  
by Public L x n s  of 1921, ch. 63, and assigns error only in the court'c refusing his 
motion to nonsuit upon the eridrnce on the ground that he n a s  inqane for a 
par t  of the time, i t  is  necewarg, so  that  v e  may pass upon its sufficiency, that 
the evidence should appear in the record and not in thc. assiqnment merely. Tbid. 

3. dppral a t ~ d  Error-Cowtempt of Co~rrt-Findings.-m'here the appellant 
has  been adjudged guilty of c o n t e n ~ ~ ~ t  in the proc~edings before the judge in 
the Superior Court, upon proper findings snpyortecl hy evidence, the findings are  
not reriewable in the Supreme Court on appea!. 111 rc  Foztntailz. 49. 

4. San~c-/?rrors-.4b1ts~vc Lanrj~taqe-Ecidpncc-Stat?~tcs.-Upon appeal to 
the Supreme Court from an adjudication of guilty in proceedings "as for con- 
tempt," C.S. 984, evidence that the a p ~ ~ e l l a n t  had approached % juror on t l ~ e  
streets, not in the immediate prwencc of the court. after the jury in the  case Elad 
been discharged but during th r  term, and had a h u r ~ d  the juror and the others 
who had rendered a verdict agaiilst him. curqing them. and using threatening 
jestures to the juror, and putting him in fear, is sufficient to wsta in  the findings 
of the trial judge that  such conduct tended to impede and hinder the proceedingc: 
of the court, and impair the respect due thereto and the authority thereof, and 
the conviction based thereon. Ibid. 

5. Appeal and Error-C'ontcnzpt of Coitrt-Hab~as Corpiis-Certiorati.- 
Ht ld ,  in this case, the respondent. found guilty of contempt of court. was entitled 
to appeal: but if i t  were otherwise, and if his sentence were excessire or the 
jurisdiction douhtftil, his remedy was by 7ictbcas corpus proceedings and a c o -  
tiorari, if nwessary. Ibid. 

6. l ppea l  and Enor-Irrclcravt E~'irlc$~ee-Htrrnlless Error.-In thi, cace 
the hand\vrit~nq sought to be introducecl ac vvidcnce before the jury and to he 
considered by them rvns irreler-ant, and the action of the court in refnqinq to let 
the writing be submitted to the jury, to d e t e r n h e  it.: genuineness, under the 
statute, n a s  harmless error. C.S. 1764. Sczctorz c. S~icto?z ,  54 

7. BppcaT and E1ro~=--Vetdict-PlcarTinas-E'.z'itlcnre-4tln1issio~zs.-Oi1 ,713- 
peaI. the rerdict of a Jury may be given significaixe and correctly in t e r~ re t ed  by 
reference to the pleadings, the eridence, the admissions of the parties, and the 
charge of the court. Iia??nan G. Assad. 77. 

8. Sanzc-Jlotion to Set Aside T7errTict.-Where, upon the admissions of the 
parties, the came has bern proceeded with in the Superior Court upon conflicting 
evidence as to the establishment of a certain fact upon a n  issue agreed upon, a 
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party,  in disregard to  or in conflict with his admissions, may not, after  verdict, 
succesfully move for  judgment thereon. Ibid. 

9. Appeal a11d Error-Presunzptions.-On appeal to the  Supreme Court the 
presumption is against error, and in this case i t  is Herd ,  the appellee's objection 
is  not qufficiently supported to justify the court in disturbing the results of the  
trial. Cla~ipoolc v. JIcI?~toslt, 110. 

10. &1pea2 and Erior-Rcoiczc-A7ctc? Trial-Secc~nd Appeal.-A petition to 
rehear is tlie method by n-hich the law in n rase decijed in the Supreme Court 
inay be  there reriewed, and thls may not be done when a new trial  has been 
granted and the case comes on al111eal to tlie court arnin upon the same facts, 
and  the Snpwior Court has  ruled the h n -  in accordant? with the  former opinion. 
Lclris 1.. SII IZ~.  119. 

11. J p p t  (11 and Eiv 01,-Statif tcs-Jlo1~tc~n~cs-C~i~~i~t~s-Resn7es-Dzs~11issaZ 
of A)~i~enl.-Where i t  appears on appt.al to the Supremr Court tha t  the cler!c of 
the court, under judgment of Superior Court on n1)peal. has ordered a resale of 
Inntls theretofore sold nntler tlie l ~ o n e r  of qale contailled in a n~ortqage o r  deed 
in trust, not according to the prorisions of the statute a s  to increase bids ~ r i t h i n  
t he  ten days, etc., the appeal will Ile dismisqed. IN IT 6 eixto~Ps Ltrnd, 123. 

12. dppcnl am? Eri~oi-Vort(rrc~1c~s-Po?c~r~9 of iScr7c--Sales-Prcfelrcd Bid- 
clo-lIa1~111l~w Ei i ov.--Where the  referred b i d d ~ r  nt a re-ale of l a ~ d  thereto- 
fore qold nnder a power contained in the n io r tqge  has become the  saccessful 
1)idtler a t  the second sale, nithvnt the -~~::*'sticn of ~mfairnes- or frnud. the mere 
fact tha t  the  resale n a s  unwnrrm~tetl  ~ c i l l  not affect t11e validity of the ~aesale, 
o r  cnmc it to be qet aside on appeal to the Supreme Court, it appenring tha t  this 
was i11r proper course to h a r e  pursued. Ibid. 

13. .iplirtrl and RI i o ~ - I ~ i s n z i s n a 7 - ~ . ~ 1 1 r c s ~ i o ~  of Ol~i~r io t~-S~~prel~zc  Co~rrt. 
The Suprtwie Court may tlisnliss :In :11)1)011 and  c ~ p r e s ;  a n  ol)inion a s  to the !am 
on tlw facts contained in the  recold, in twe1)ticnal in~~tances ,  where the irnl~ort- 
ance of and the general interest in the question presclntcd make it desirable. Ibid. 

14. .IpprnT n r~d  Errol-Dinmissal rrs to 0 1 1 ~  PaiVu-Joint J~tdgr~ier!t--Dis- 
t i~r t io i r  Betzccci! Colct-ts of Eqltilr~ rrt~tl Lnto Abo7isllcd.-T'nder tbe prorisions of 
our statutes abolishing the  distinction he t~ rcen  courts of law and courts of equity, 
a joint j~idement may be affir1ut.d on al~])e?l  as  to nnr defendant and dismissed 
aq to another, when this niay be done n ithont prejudice. Iiimbro~cgh .t.. R. R., 235. 

1.i. dppea7 a i ~ 7  Errol-Scco11rl Ippcal-Snnze Fsrrtn.--On this appeal the 
facts a r e  snbstantiallj- tlie same a s  in thr foriner appexl in this c3.e. and a s  the 
trial court !)as followed the  dirrctions of this Court c s  to the  law, no error is 
found. 17M. 

1 G .  Appeal and Error-T'crtlict---E;',l~clusioii of ( 2 ~ 8 t i o ? t s  of Lnw Pr(vei?ted. 
Where the  question of Ian presfntrd on appea! is ac  to vhether  one pnrtner may 
be a n  independent contractor of the finn so ac; to e ~ r l n d ~  linbilitr of t h ~  other, 
and the verdict of the jury has c ~ c l u d e d  the clueqtion of independent liability a s  
a matter of fact. without error connnittetl by the  court the answer to this iqsue. 
so  fouutl. exrlndes the  question .?f law presented for  derision on appeal. Wilbon 
1.. Hoiral d. 210. 

17. Bppenl aild Crrot~-Prewr1?1zptio?zs-Railroad6-Dirrtor Gmernl-Dis- 
1nisw7 ns to One Part~-Prej~tdirr-J~~(Iqn7rnts.-The presun~ption on appeal to 
the  Supreme Court is  against t'rror committed in the S ~ p e r i o r  Court, and i t  is RC. 
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cordingly held in this case that a judgment against the IXrector General of Rail- 
roads and a railroad under Gorernruent control a t  the time of the negligmce al- 
leged in the action must be dismissed as to the railroad company and affirmed as  
to the Director General of Railroads. Tyne  2;. R. R., 254. 

18. Appeal arld Error-Grounds of Appcnl-Theor~ of Trial.-On appe~l ,  
the appellant is confined to the theory of the case on which it has been tried in 
the Superior Court. Walker v. Bitrt, 326. 

19. Appcal and Error - I?zstructions -Adnzissiotzs. -An exception to the 
charge as stating a fact alleged to be a t  isfue is untenable when it  is covered by 
an admission of the parties. Wells %. Crumplcr, 3.52. 

20. Appeal a ~ ~ d  Error--Euidcncc-Qltestions atid Br2~tcers.-Exce~tions to 
the exclusion of questions from the evidence must shrnv what the contemplated 
answers would have been, or what the appellant espected to pro~*e, so that the 
Supreme Court may pass upon their materiality or rele~ancy. or they will not be 
considered on appeal. I n  re Edcns, 398. 

21. Appeal arzd Error-Hnrn~Tess Er7.0,-Prcj1idice.-Error committed in the 
Superior Court must appear on appeal to have b ~ e n  material and prejudicial to 
the appellant. amounting to a denial of a ~ubstantial right, and a new trial will 
not be granted for mere error otherwise. Ibid. 

22. Appeal and Error-Opzlzio?ts-Case Presented.-- Opinions of the S u ~ r e n ~ e  
Court must be understood in connection with the case presented there on appeal. 
Ibid. 

23. Appeal a?zd Error-Objections alld Rxceptiol~s-Hnrmlrss Error.-The 
appellant may not succes~fully complain for error of the admission of the testi- 
mony of the appellee's witness, when i t  lends color to his own contentions. Ibid. 

24. Appeal and Error-Mzsconduct of Jtrrar-Suprcmc Court-Xofions- 
Nezo Trials.-The alleged misconduct of a juror, diworered after the trial, and 
upon which a motion for a new trial is made in the Supreme Court, is held, upon 
the examinations of the affidavits filed on this appeal, to be inwfficient. Ibid. 

2.5. Appeal and Error -- Theor!/ of Trials - Objections and Rxc~ption.~. - 
Where, in an action to recover a division of the profits upon a resale of land, 
there are issues submitted as to the validity of a parol contract, or whether the 
plaintiff was entitled to recorer for his services under a qicantztm nzemit, and the 
defendant, by his plea and all the testimony available to him, directed his defense 
exclusively to the definiteness of the eridence to eptablish an express aqreemerlt, 
he is precluded from insisting on an appeal upon an exception entirely incon- 
sistent ~ i t h  the position maintained by him on the trial as  to the insufficiency of 
the evidence upon the second issue, as to the qiiant?im meruil. Pinnip V. SnzitR- 
deal, 411. 

26. Appeal and Error-Nezo Trials-Issues.-Where an artion for breach of 
contract for the resale of land and division of profits has been submitted to the 
jury upon one issue as to the damages and the other am to the statute of limita- 
tions set up and properly pleaded as  a defense. and there is involved the ques- 
tion of plaints 's recovery upon a qlcantvm merztit against which the statute has 
evidently run, but not as to the breach of ccntrnct alleged; and the court has 
erroneously placed the burden upon the defendant to show that the statute had 
run against the plaintiff's action, and the verdict of the jury Lz: in exact accord- 
ance mith the plaintiff's demand, without allowing deduction for defendant's ex- 
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penses, a new trial will be granted on appeal, upon bcth issnes. i t  not distinctly 
appearing that the error committed has not prejudice14 the entire verdict. Poin- 
dexfer v. Call, a t  this term, cited and distinguished. Ibid. 

27. Appeal and Error-Instrzictio)zs.-The appellant has no just ground for 
a n  esception to an instruction of the court that is fa~orab le  to him, as appears 
,of record in this action for false arrest. Allen v. Gardncr, 425. 

28. Same-False Arrest-Personal Xalice.-The evidence must be taken in 
the light most favorable to the plaintiff on defendant's motion as  of nonsuit 
thereon, and a requested instruction in this action €or false arrest, that the 
plaintiff could not recover unless the jury should find that the defendant was 
moved by personal ill will or malice towards the plaintiE, was properly refused, 
under the evidence. Ibid. 

29. Appeal and Error-Fragmentaru Appeals-P'eadings--Jtidgn~ents-Dis- 
missal.--Upon the pleadings of three causes of action with counterclaims set up 
a s  to each, the defendant should preserve his exception to the action of the trial 
court in entering judgment on the pleadings in plaintiff's favor in two of then; 
and reserving the other for trial, until a final judgment in the court below, and 
a present appeal by defendant is fi agmentary, and mill be dismissed. Cement Co. 
v .  Phillips, 437. 

30. Same-Execution.-Where the defendant has improvidently appealed 
from judgment entered on the pleadings in two of the cauqes of action alleged in 
the complaint, reserving the third ~lleged cause for rial, execution under the 
judgments so entered cannot be issued until the disposition of the case by final 
judgment adverse to the defendant. Ibid. 

31. Appeal and Error -P lead i f~gsJud~men t s  - S dmission. - Upon judg- 
ment entered upon the pleadings against the defendant the matters set up in de- 
fense are admitted to be true for the purpose of appeal. Ibid. 

32. Appeal and Error-Jztdgme~lts-Unadjf~dicat~d dlatters.--Matters not 
passed upon and adjudicated hy the Superior Court will not be considered on ap- 
peal. Ibid. 

33. Appeal and Error - Disnzissal - Ntw Trials Discnssion of Merits - 
Court's Discretion.-Where the dismissal of an appeal will have the effect of a 
new trial, the Supreme Court may express its opinion upon the merits as a guide 
in the next trial. Ibid. 

34. Appeal and Error-Harmless Ewor-New Tr~als.-A new trial will not 
be granted on appeal for mere technical error committed on the trial, which will 
not subserre the real ends of substantial justice in correcting some ruling that so 
tends to the prejudice of the appellant that a new trial may rectify it. Cuuble o. 
Express Co., 448. 

33. Same-Government-Express Companies-Ra ilroads-Xegligence-Mea- 
sure of Danzages.-Where, in an action against a common carrier to recover dam- 
ages for its negligence in rendering practically valueltss the goods delivered to 
it for transportation, the measure of plaintiff's damagefa is the difference between 
the market value of the goods just preceding the injur,y and their value immedi- 
ately thereafter; and though, in this case, the court erroneously charged the jury 
that the damage to the goods would be the difference bctween their market value 
immediately preceding the injury and such value a t  th~?  time of the trial, a year 
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or more thereafter, i t  was harmless, i t  appearing that such value was the same 
in both instances. Ibid. 

36. Appeal and Crror-.~1otzo1ts-PIcnd~??q~-Pro~es~~-Amn1ts - Par- 
ties-Esprcss Co?~zpa?ties-Ra~lroads-Dli-ector Ge1z~ral-G02;ern?~ze1zf.--In an ac- 
tion to recover damages for the destruction of goods hy espres;., ~vhen esprf ss 
companies, as a war measure, werc under the management and control of tlw 
Director General of Railroads, the l~laintiff's motion in the Supreme Court, on 
appeal, to amend process and complaint, to shom* the injury was not caused hy 
the e.;pre<s company, hut by the Director General, was allowed, which had the 
effect of eliminating defendant's contention that only the express company had 
been sued. Ibid. 

37. Appeal and Error-Pres~c~r~ptions-Blcrdcfz on .Ippcllant.-The appellant 
must affirmatively show the errors he complains of in the lower court xqainst o 
presumption on appeal that the trial was free from prejudicial or reversible 
error. I n  re  Ross, 4717. 

35. Appeal and Enor-Sezr; Trials-S1th8ta1tti1.e Error-Technical Error.- 
To entitle the appellant to a new trial for errors committed in the lower court, 
he must show that such errors were so substantially prejudicial to him that a 
new trial may result to his benefit in the reversal of the verdict on the issue, and 
not merely technical or unsubstantial error. Ibid. 

39. Sppcal and Error-Opinio>zs-Stare Decisin -Justices' Courts -Judy- 
ntcnt.~-Supcrtor Cotti-ts-Docketing-Rttlcs of Property.-The doctrine of sttoe 
decisis is established by the Court under an ancient and unbroken line of de- 
cisions, and when inrolx+ing the title to lands, should be recarded and upheld by 
the courts, though this rule is not inflexibly bincling upon their judgment in avoid- 
ing palpable error; Held, in this case. the Court will not disturb the ~)rece(lent 
established that an esecution may not validly issue against lands -when docketed 
in the Superior Court more than a year after its rendition in the courts of the 
justice of the peace. The doctrine of stare decists and its requisites, and of fiut 
justitia ruat coelum, discussed by WALKER, J. Lozcdcrmilk u. Butler, 503. 

40. Appeal and Eri-or-Xotion to Dismiss-Rules of Court-Frizolous Ap- 
peals-Rel?cfJudgments-Abuse of Proceps-Procpdure.-Where the appellant's 
case on appeal is due to be heard a t  the next ensuing term of the Supreme Court 
a t  the call of the district to which it  belongs, and the appellee has moved to dk- 
miss under Rule 17, upon the certificate of the clerk of the trial court and affi- 
davits filed, showing that appellant's defense was frivolous and only for advan- 
tages to be gained by delay to the appellee's loss, and that the appellant hxd lo\t 
the right to halye the matter determined in the Supreme Court, and his answer 
to the motion is also frivolous, this Court will affirm the judgment in appellee's 
favor rendered in the court below, and order the judgment to be certified down 
imtantcr to afford the appellee relief from the appellmt's abuse of the court% 
process and procedure. Hotel Co. 2j. Brifin, ,539. 

41. Appeal a?zd Error-T7erdicfs-lrsues - Inrtrzrctions -Nonsuit - Tele- 
graplrs-Xental Anguish.-Where a complaint states two caufes of action to re- 
cover damages for mental anguish aqaillst a telegraph company for negligent cle- 
lay in the transmission and delivery of two messages, one relating to the illnesc; 
and the other to the death of the plaintiff's mother, and the cause has been dis- 
missed, without exception taken as to the first, and as to the second issue of neg- 
ligence refers to both mcssages or "either of them," nhich was emphaqiwd in the 
instruction of the court and found in the affirmatire by the jury, the rerrliet does 
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not necessarily show a finding of negligence 2s to th,? death message, :he one 
111icler in~estigation, and a new trial will be ordered on appeal. Hulin V .  Tel. Co.. 
541. 

42. Aliptul and Error-Ohjcctzo,zs and E~cepti711s-I1zstructio1~~-6pecial 
Xcqoc \ta.-IYllere the trial judge has assunled to charge upon a principle of lam 
arising under the eridence in the c:ise, he ninst do so in such way as  not to cause 
prejudice to the appellant's right by an onlission of material matter necessary 
for a coinprehensi~e understanding by tlie jury of t h ~  lxinciple laid tlnwn for 
their giiidance, without the necewity of a proffered prayer for special instruc- 
tions. Bntlcl v. Nfg. CO., 548. 

43. Sn11w-Special Police-Principal and Agent-:Tight IT'atc7?nzan.-Where, 
in  an action for dninages for false arreht and imprison~nent, the defendant, a 
eotton corl~orntion, resists liability uyoil the contention, with supporting evidence, 
that the arrest was made by its nigllt watchman bcyond a cprtain enclosure 
wherein his duty to it n a s  solely to l i a ~ e  been pertolmed, and upon a remote 
part of the niill settlenient ; and it al)gears that this \rntclinian had been officially 
&lmtized by the town to act as a special policenlan foi* the defendant, a general 
inst~nction resting defendant's liability uImn whether the ~vatchmln acted within 
the scope of his employment, as  such, milhout particu1:~rizing the law applicable 
to the defendant's eridence, is reversible wror. Ibid. 

44. dl~peal  atld Error-Harnl7css Et-ror-Insfrz~cliol~s-Statutes-Substitzl- 
ti011 of 1T'oi.d~-Scg1ige)~ce.-h substitution of the wor(1s "deemed a violation of 
tile stntnte" for the words "sl~all be a violation of th,s section" of the stntnte 
regulating a~~tomobiles npon the highways. n-it11 reference to tlie defendant's 
negligence in a personal injury case, is lwld not to be prejudicial to the defend- 
ant, or re\ersible error. Jordan v. Xotor Lines, 559. 

43. Appcal aild Error-Objerfions and Exceptic~zs-Contentions-Iqzstrtlc- 
tiom.-Error alleged in the statement by the trial jui-lge of the contentions of 
the parties must be made in time to allow him to mlke the necessary correc- 
tion, or the esception mill not be considered on appeal Ibid. 

46. Appcu7 and Error-Remnnding Case-Co?zstitzctiolznl Lnw-Statutes- 
~cliools-Tnzation.-Where, in proceedings for a mandomus by the county board 
of education, a county has been ordered to levy a tax for a six months term of 
its public schools, in escev of that liniitec~ for the purpose by statute, it does not 
appear whether the plaintiff has apportioned to the con!>ty the amount it Ivas en- 
titled to receive under the statute; and if 30. whether ~t was sufficient for a six 
months term required by Art. IS, see. 3, of the State Constitution, the case will 
be remanded for further findings in order to properly present the question for 
the determination of the Supreme Court whether nzandomus would lie. Board o j  
Ed?ccation v. Comrs., 571. 

47. Appeal and Errar-Case-Agreement of Po cnscl-TV~iti>?g-Rules of 
oo~rrt-Fritten Instntmmts.--Tf7here a case on appeal lo the Supreme Court has 
not been settled in conformity with the wocedure in quch matters, any f~lr ther  
extension of time claimed by the appellant must be in writing and signed, as  re- 
quired by Rule 39, 174 N.C. 838. Rogers 2;. Asheville, 696. 

48. Same-Laches-Stetlographer's ATotes-Cerfionzri-Jfot%o~zs.-~lIere the 
appellant has failed to file his case on appeal within the time allowed, and files 
his motion for certiorari on the ground that the stenographer a t  the trial could 
not transcribe her notes in time om-ing to her other duties as court stenographer, 
the reason given is no excuse in law, for tho stenographic notes are not indis- 
pensable to the settlement of the case. Ibid. 
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49. Appeal o?id Er~or-Dockttt~zq Caw-llotiow to Dwxiss-Record Proper. 
Where tlie ca.e Iiaa been cloclreted in the Sul~rc~ine C u u ~ t  within t he  time requ~red. 
ant1 i11q)cllant lin\ n i o ~ r d  tor a c o  tto~.nt 1 ,  to nhich  he  is not entitled, the cas? 
will not  be tli.mi,sed, but the judgnient he lm 11111 b~ aflirmed if there is no err(  r 
appealing upon the face of the ~ e c n r d  a s  docketed. Ibtd. 

.TO. 4ppeul and Error-I~tctricctions-Co~~to~tic;~!s-Objfctio+~s and Ercep- 
tlotrs.-Ol~jections to the htaternent nf tlip ~o~l tent io i ib  of the par tie^ by the jndqc 
in his tliaree to the jnr) 1un.t t e  tnliei~ a t  some apl~ropriate time during the 
charge or at its ronclu\ion. to atlord the  :rial j n d q  opportunity for correcting 
error? lie niny h a r e  made therein, in order tha t  a n  exception thereto may be con- 
sidered on apl~eal.  G I  t c r ~  r.  Lmnb(r Co., 681. 

d l .  -1pllccll rttill CI ror-7-rmi1s1c o cd Q~tcatrou 7-Ecco~ d.-The record on np 
peal ninit  slion ~ r l i n t  tlie anhner to a qncitioii, ruled out nt  the trial, wo1;ld 
h a r e  been in older for appellnnt to rely thexcon a s  erlor on appeal. Snyder c. 
Ashehor.o. 708. 

52. Appeal a ~ d  Error-I~1strrr~tio1~s-C01it~~~tio1~~-0bje~tioi~~ and Exctp- 
tiowu -An excelrtion to the rt'ltemcnt of tlie contentions of 3 party mui t  be made 
a t  the time they n e r e  g i ~ e n  in the charge to be available to appellant. Ibid. 

33. Appcal n)!d E r t o ~ - F r a ~ ~ ~ l r ~ ? ! t a r ! ~  Ippercl-Dit~naissa7.-A%n appeal fron. 
mi order d i~i i i i s i i ie  the action n.i to onc canbe w t  forth in the comy)laint. and re- 
taining it a s  to other causeq therein alleged, is fragmentary, and mill be dis- 
missed. P a w  v. Llcmbcr Co., 725. 

54. Appeal and Error-Harrnles.8 Error-Ez'ide?~c~-R~ebseqzic~~t -4dmissiom 
of Ezideitce.-Excluded evidence afterwards admitted on the trial is not rever- 
sible error, and  elidenee relating to the rights of a n  interpleader and the  de- 
fendant betncen thcniselres becoiner ilnmatcrial when the rerclict is rendered in 
the plaintiff's faror.  Roane G. XLCCU, 728. 

5.5. Appca7 crnd Error-Rccord-Adnzissio)t9-R~11~a~~Ain Case-Judgmer~t. 
Tlie Sul~reine Court will remand the case and order n judgment to be entered in 
the Superior Court fo r  the  appellee, nhm such appears to be proper upon the 
facts admitted of record. Fergtison c. Fibre Go., 731. 

56. Appeal a?1(7 Error-Fraqnlentnr~j Appccrla-Partr?ership-Refere11ce.- 
Where the  jury has  found in the affirmatire npon the issue of partnership, a n  
appeal from a n  order of reference by the court for  the taking of a n  account of 
the partnership's receipts and expenses nece,ssary f o r  the information of the court 
is  fragmentary, and will be dismissed by the court €3 mero rnotu. Le ro l~  v. Saliba, 
757. 

57. Appeal a)!d Error-Xotion to Dismiss.-&4n appeal does not lie from 
the refusal of a motion to dismiss a n  action. Capps c. R .  R., 768. 

58. Appeal and Error-Evlda!ce-370?~8ziit-Jfotions.-From this appeal of 
t he  defendant from the  refusal of the court to grant  his motion a s  of nonsuit 
upon the evidence. the  evidence is  7~cld sufficient to ha re  taken the case to the 
jury. Xidgett v. R. R., 758. 

59. Appeal and Error-Znstr~ictiofzs-Ez'ide??ce.- A recluected instruction, 
though stating a correct principle of law, is  properly r ~ f u s e d  when not supported 
by, or in conformity with, the  evidence in t he  case. Whillel~ v. Kafir, 760. 
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60. Appeal and Error-Verdict-Evidence.-The .;erdict of the jury on con- 
flicting and sufficient evidence will not be disturbed on appeal. Cobwn v. Ex- 
press Co., 762. 

61. Appeal and Error-Doclieting of Record-Di,inzis8al.-Bppellee's motion 
to dismiss in the Supreme Court will be allowed if the appellant has failed to 
have the record docketed until after the expiration 01 the term in the Supreme 
Court a t  which it should hare been docketed. Buggy Go. v. XcLamb, 762. 

62. Appeal and Error - S ~ r c i c ~  of Case - Motlon to Dismiss -Notice - 
TTiail;er.-It is not necessary for the appeUee to give appellants notice of a mo- 
tion to dismiss the appeal under the rules of court, a l d  his saying that he had 
not examined the appellant's statement of the case, served after the expiration 
of the time allowed, is not a waiver of his client's rights. Iierr v. Drake, 764. 

63. Same-Agreement-Extension of Time: -The statutory period of fifteen 
days given to appellant to make out and serre his case on appeal to the Supreme 
Court must be strictly complied with, within the time agreed upon with the ap- 
pellee's counsel, unless an agreement has been made for an extension of time. 
Ibid. 

64. Appeal and Error-Statutory Right.--The right of appeal to the Su- 
preme Court rests upon the statute, and is not an absolute one, and the appeal 
will be dismissed, under the rules, unless appellant shows sufficient cause, and 
that he has not been negligent therein. Ibid. 

65. Sante-Transcript-Docketing-Certiorari.-m'hee the appellant is not 
in default in bringing up his case to the Supreme Court, the appeal will never- 
theless be dismissed under the rule unless nt the first term after the trial below 
and a t  or before the time when the appeal should tie docketed, the appellant 
shall file a transcript of all the record available, and ask for a cprtiorari to com- 
plete the transcript or to have the case settled. Ibid. 

66, Appeal and Error-Docketing -Laches -.Attorney and Client. -The 
negligence of counsel in sending up, docketing, and printing the transcript is 
that of his client, and is imputed to him. Ibid. 

67. Appeal and Error-Nep7igence.-This case involved controverted issues 
of facts as to negligence and contributory negligence, and no material error is 
found in the rulings of law by the trial judge. Rollinso~z v .  Alexander, 767. 

68. Appeal awd Error-Par02 Agrec2ment of Cou~zsedDismissaZ of Case- 
Rules of Court.-Where a case on appeal to the Sup-eme Court has been dis- 
missed under Rule 17, the Court, upon motion to reinstate, will not consider any 
agreement as to extension of time beyond that allowed by the statute, for the 
appellant to serre his case, unless in writing and properly signed, or admitted by 
the opposing counsel. Tripp v. Nomersett, 767. 

69. Same-Dzcty of Appellant-Illness of Coz~nse1.-rt is the duty of appel- 
lant to employ counsel to perfect his appeal to the Supreme Court, and the ill- 
ness of one of his attorneys is not a sufficient excuse, ?n motion to reinstate an 
appeal dismissed under Rule 17. Ibid. 

70. Appeal and Error-Docketing of Record-3[1,tbn-Certiorari-Dismis- 
sal of Appeal.-When for sufficient cause a case on appc>al has not been settled in 
time to hare i t  docketed a t  the term to which it shoulti have been brought, i t  is 
the appellant's duty, in apt time, to docket a transcript of thc record proper 2nd 
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move for a certiorari; and when this has not been done by him. and the case has 
been dismissed under Rule 17, his motion to reinstate will be denied. Zbid. 

71. Appeal utzd Error-Criminal Lazo-Prostitzctic?l-E~idence-JIotiolzs- 
Fo?zs~tit-Stattctcn.-On this appeal from conviction for the defendant's having 
engaged in inlnioral prostitution and unlan-fully usinq a buildinq for like DW- 
pose in violation of C.S. 1337 et scq.. the judnment is rrrersed for the lack of e'ii- 
dence to justify the verdict, and the defendant's motion for judgment as  of nun- 
suit under the Mason ,4ct, ch. 73, Laws 1912, should have been granted. S. o. 
Bradshazo, 769. 

72. Appeal and Error-Objections and Exceptions-Harmless Emor-Re- 
svlt of Trial-Evidence-Questiolls tmd An8~cer.s.-Exceptions to evidence that 
could not affect the result of the trial, or to questions without showing what the 
answers would be, are untenable on appeal. Fellozcs e. Dozcd, 776. 

73. Appeal and Error-Decision of Supreme Court-Retrial-Law of the 
Case.-The opinion of the Supreme Court rendered in a former appeal in the 
same action is the law of that case. and where. npon the orerruling of a dcmnr- 
rer and a trial, the Superior Court has ruled the law in accordance with the 
opinion, no error on the second appeal will be found. D u f f l ~  v. Phipps, 778. 

71. Appeal and Error-CourtsJustircs' Courts-Superior Courts-Record- 
ari.-Where the defendant has appealed from a judgment in a justice's court, and 
has failed to docket his case a t  the next term of the Superior Court commencing 
ten days or more after the rendition of the judgment, in order for him to obtain 
a recordari from the Superior Ccurt he m u ~ t  move therefor at  the earliest mo- 
ment, and also show a meritorious defense. Pickens r. Whitton. 779. 

75. Same-Lacltes-J1eritorio1i.s Defmm.-IJpon motion for a recordari to 
issue from the Superior Court tb bring up an appeal from a justice's court, the 
mere allegation in an affidavit that the movant has a meritorious defense is in- 
sufficient. it being required that the facts be shown for the coiirt to determine the 
matter. Zbid. 

76. Appeal and Error-Recordari-Btatzrtes.-The provisions of C.S. 660, 
as  to the writ of certiorari, hare no application where an appeal from the jus- 
tice's court has been lost through the default of the appellant. and the failure of 
the appellee to docket and dismiss is no waiver of the appellee's rights upon ap. 
pellant's motion for a certiorari. Zbid. 

77. Appeal and Error-Assig?zrnent,lts of Error-Record-Objections and Es- 
ceptions.-An assignment of error murt be upon exceptions appearing of record 
duly taken, though exceptions to the general charge. or refnsal to instruct, or 
giving instructions prayed for, may be taken after the trial, they also must be 
properly assigned and appear in the record, and an assignment of error otherwise 
taken will not be considered on appeal. 8. v. Jones, 781. 

78. Appeal and Error-Preszcmptions-Record-B~lrden of Proof.-On ap- 
peal to this Court, the presumption is in favor of the correctness of the trial in 
the Superior Court, and the appellant must show error by the record and an as- 
signment of error, which, if it does not so appear, will not be considered. Zbid. 

79. Same-Znstructions-Homicide. -Where it  appears in the record on ap- 
peal that a trial for a homicide was conducted on both sides upon the question 
of the defendant being guilty of murder in the second degree or his acquittal, 
and it  is stated in the case that the trial judge, a t  the conclusion of the argu- 
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ment, charged the jury a t  length with respect to the case. and stated fully the 
contentions of the State and the defendant, to which there was no exception, the 
defendant's assignment of error that the judge failed to charge the jury upon 
the question of manslaughter, or there being no evident? of it, will be disallowed 
as  contradicting the case. Ibid. 

80. Appeal and Error-Reuersible Error-Trials--Instructions-Homicide. 
The judge's charge, upon a trial for a homicide, that the j u p  must be con- 
vinced "to a moral certainty" of the defendant's guilt, and that they should re- 
turn a verdict of guilty if they so found beyond a reasonable doubt is not re- 
versible error. Ibid. 

81. Appeal and Emor-Honticide-I??str~ictiona-Record - Harmless Error. 
Where the charge of the court to the jury is not set out on appeal in full, in a 
trial for a homicide, and it is stated in the record that the judge charged the 
jury that their verdict would be "guilty" if  the^ found beyond a reasonable 
doubt that the defendant committed the homicide, thouph the part of the charge 
so appearing may be somewhat brief and general, it will be considered in conuec- 
tion with the statement appearing of record that the court correctly charged 
the jury, and will not, therefore, be held for reversible error, as  this Court 
cannot see that, when the charge is construed as  a n7hole, i t  was not correct. 
Ibid. 

82. Appeal and Error-I~~strtictions-Record-Pi.es?imptions - Objections 
and Ezceptiona.-Where the charge of the court is not set out in the record on 
appeal, the presumption is in favor of its correctness, and that the appellant 
would otherwise have excepted, and especially so when it  is stated that the 
judge charged the jury a t  length concerning the case. Ibid. 

83. Appeal and Error-lnstrtictions, How ConstrurZ.-On appeal to the Su- 
preme Court the charge of the trial judge to the jnry must be construed a s  one 
connected whole, and not by detached portions. Ibid. 

84. Appeal and Error-Instnictions-CollPicting Instr?cctions-Re?>ersible 
Error.-Where the judge's charge to the jury is conflillting as to the law ma- 
terial to the ansn-er of the issue, it  is rererqible error. S. v. Falkner, 794. 

85. Same-Husband and Wife-Abandonment - Si'attites - Criminal Law. 
Where there is evidence that the husband indicted for the willful abandonment 
of his wife, etc., under C.S. 4447, was occasioned by her unchastity, it raises the 
question of his criminal intent therein. and it is reversible error for the court to 
charge the jury that the burden n7m on the defendant to satisfy them by the 
greater weight of the evidence of the fnrt of her nnc2hastity, though he has 
charged them that the burden was on the State to show guilt beyond a reason- 
able doubt. Ibid. 

86. Appeal and Error-E~idenre-T7rrdict.-Held, in this action for violat- 
ing the prohibition law, an exception of defendant relating to the credibility of 
defendant's witnes is untenable, and could not hare any possible relation to 
the verdict of the jury; or were it  otherwise, it  appears that he received the full 
benefit thereof in the course of the trial, and thiq is sufficient. S. v. Haywood, 
815. 

87. Appeal and Error-Objections and Ezceplions--Change of Wound of 
Exception-Different Theories.--The appellant map not, on appeal. change the 
ground of his exception taken in the Superior Court, or cmhange his theory of the 
case in the Supreme Ccurt. Ibid. 
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88. Appeal and Error-Weight of Evidence-Objections and Exceptions- 
Court's Discretion.-Where the indictment, verdict, and judgment appealed from 
are formally correct, objection that the trial court should hare set aside the 
verdict a s  contrary to the weight of thc eridcnce. ic: to the exercise of his 
sound discretion, and not reriewable. 8. 2;. Bunurn, 821. 

89. Appeal awd Error-0bjec.tions nnd Exceptions-I?zstrttctions-Recital 
of Evidewe.-The recital of the testimon:. in the case in the summing up by 
the judge to the jury is an appeal to their recollection of the eridence, and 
where a party to the action thinks that this has inaccurately been done, he is 
deemed to hare waived his right to except after the case has been submitted to 
the jury, and he has failed to call the matter to the attention of the judge a t  the 
time, and when thereafter the exception has been taken, it  mill not be considered 
on appeal. 8. v. Pannil, 838. 

90. Appeal and Error-Objections nnd Exceptions-"Broadside Esceptions." 
A general or "broadside" exception to the charge of the judge to the jury will 
not be considered on appeal. Ibid. 

91. Appeal and Error-Objections and Exceptions-Elidenee-Self-ser2;inq 
Declarations-Corroborative El;idence.-Upon the trial for larccny of an auto- 
mobile, a question as to whether the defendant told the deputy qheriff a t  the 
time of the arrest that he had bought the car from a certain person is objection- 
able as  tending to dram out a self-serving declaration, and should it thereafter 
have been competent in corroboration of other eridenee, it  should hare been 
asked again a t  the later time; and further, an e~wpt ion  to itc: exclusion is not 
available on appeal when i t  does not appear of record what the answer would 
hare been. S. v. McCanless, 843. 

92. Appeal and Errol-llarmless Error-Homicide-Fligl~t-Evidence 1% 

Explanation-Instructions.-While evidence of flight, after the commission of a 
homicide, may be talien as a circumstance in connection with the other evidence 
tending to show his guilt, which he may explain by showing that it was for a 
different reason, the exclusion of the testimony in explanation is held as harm- 
less error on this appeal, i t  appearing that he had received the full benefit 
thereof in the subsequent admission of the same testimony and under proper in- 
structions of the court thereon. S. v. Hair.cton, 881. 

93. Appeal and Error-li'ailure to Dockpt-Dismis8al.-Where the defend- 
ant  in a criminal action has failed to docket his case until after the expiration 
of the term a t  which i t  should have been heard, the Sttornes-General may on 
motion hare it  dismissed as  a matter of course. 8. 2;. Satterzvhite, 892. 

94. Appeal and Error-Criminal Law-Scntenr~-Case Remanded-Void 
Sentence.-Where the sentence in a criminal case is roid for indefiniteness, etc., 
the case will be remanded in order that a correct seutence may be imposed. Ibid. 

95. Appeal and Error-Evidence-D~rlarations-Corroboratie Evidence- 
Spirit~~ous Liquor-Intoxicating Liquor.-While the accused mny testify as  to 
his consistent declarations made to others, to corroborate his testimony of inno- 
cence of the offense charged against him, its exclusion mill not be held for re- 
versible error if it could not have affected in any way the verdict of guilty; as 
to whether his declaration accusing another of manufacturing, etc., spirituous 
liquor, of which he himself was accused, comes within the rule, Q u ~ r e ?  8. 2;. 

Vunday, 908. 
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APPEARANCE. 
See Attachment, 2, 5;  Drainage Distric~ts, 11. 

APPORTIONlIENT. 
See Constitutional Law, 12. 

ARBITRATION AND AWARD. 
See Principal and Agent, 11. 

ARGUMENTS. 
See Instructions, 12. 

ARRICST. 
See Malicious Prosecution, 4 ; Courts, 12 ; Homicide, 3 ; Intoxicating Liquors, 

12. 

ASSAULT. 
See Contempt, 2. 

1. Assault-Intent to Kt21-Deadly n'eapon-Poiso n-Statutes.-An assault 
by means of poison comes within the intent of our stalutes making an assault 
with a deadly weapon with intent to kill punishable as a felony. C.S. 4213, 4214. 
8. u. Aldemnan, 917. 

2. Same-E%.idence-Xo?tsf~it-Trials-Question for Juru.-Evidence tend- 
ing to show that after threats of poisoning made by the wife againqt her hus- 
band, the daughter prepared her father's breakfast a t  th?ir home in the presence 
of her mother, sent it out to him bv their son, and the daughter thereafter at- 
tempted to destroy in the fire a spoon haying a greenish color on it, apparently 
paris green, a poison; and soon after the father had c2mmenced his breakfast 
he became ill from the effects of paris grtlen, is sufficient for conviction of the 
offense of an assault mith intent to kill, as  to each defendant. Zbid. 

3. Same-Husband and Wife-Tlir?ats.--In case of assault and battery 
with intent to kill by poison, with eyidence tending to stow the previous threats 
of the wife, and that the poison mas put into the food prepared by the daughter 
in her mother's presence a t  their home, and that the huql~and was poisoned from 
eating thereof, the testimony of the husband as to his ~ i f e ' s  previous threats is 
not inadmissible under the provisions of C.S. 1802, hut is admissible for the pnr- 
pose of showing knowledge and identifying the perpetrntors of the crime, and is 
distinguishable from the rule that threats are ordinarily inzdmissible on trials 
for assault and battery. Ibid. 

4. Assault-Imtructions-Intent to KildPoisofl.--The charge upon the 
trial of an assault mith intent to kill by administering poison by several defend- 
ants, with evidence sufficient of the guilt of each, that if m e  of them did it with- 
out the knowledge of the other. the one who did it  would be guilty, and the 
other would not be, is the stating of a legal truism, a r d  not error, when con- 
strued with the other parts of a correct charge. Ibid. 

5. Assault-Evidence-Motice.--While motive is not a necessary ingred- 
ient of the crime of an assault with intent to kill by a poison ( a  deadly instru- 
mentality), it may become important, with other relevant evidence to identify the 
accused as the one who has administered, or helped to administer, the poiscn. 
Ibid. 

ASSESSMENTS. 
See Drainage Districts, 1, 6, 9, 13; Jud-merits, 14; Municipal Corporations, 

1, 2, 5 ;  Cities and Towns, 1, 3. 
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ASSIGK3IENT. 
See Mortgages, 7 ;  Public Sales, 4 ;  Railroads. 11; Attorney and Client, 5, 

1 0 ;  Deeds and Conreyances. 1 7 ;  Appeal and Error, 1, 77. 

ATTBCILUENT. 

See Banks and Banking, 2 ;  Actions, 11. 14. 

1. Attar.l~mtnt - So?~resident-Sotiec--Ser~ire-P1~b7i~ation-Sun!mo~!s -- 
Stnt~ctcs.-In ~ ~ r o p e r  instances, n l ~ e r c  civil actions :Ire commenced and service is 
obtai~ied bx attachment of defendant's property and l~uhlicntion of a notice based 
upon tlie jurisdiction thus acquired, the iqsuance of a sun~mons a t  the comnience- 
ment of the action is unnecessary. C.S. 802. Jenctte 2.. Howl/. 30. 

2. Same-Special Appearance--Motio+zs - Court's Discretion. - Whcre an 
affidavit. filed in an action wherein attachment is sought against the property of 
a nonresident within the jurisdiction of the court, is sufficient for the clerk to 
order serrice of thr sulllinons by publication. but service has not been ordered or 
made, and the cause has come up on defendant's special apnearance and motion 
to dismiss on that ground, and pending the motion the plajntift', upon an addi- 
tional affidarit, ~ ~ i t h o u t  the knowledge of the judge, has obtained an order of 
publication from the clerk, i t  is within the sound discretion of the judge to per- 
mit the publication of the summons to be proceeded with, and deny the defend- 
ant's motion. C.S. 802, 806. Ibid. 

3. A1ttachn~ctzt-l7,~dcrta1;~?zyr z n  Lime of, Proprrtu-St/~t~ctc's.-TThere at- 
tachment has been levied on the defendant's property necessary for the prosecn- 
tion of his business, and upon his giving bond, he or his receiver is permitted by 
the court to continue operatiom, the giving of the bond i? in lieu of the lien ac- 
quired in attacl~ment. :md analoqous to tlw proceeciingr in dischar,-e authorized hy 
statute (Pell's Re~i.ixl. ?em. 77-2 and 775) : and he may not take adrantage of the 
bond by continuing to ship his propert7 therennder beyond the jurisdiction of the 
court, and thereby repndiate it. Kurtin c. YcRrudc, I T S .  

4. Ram-Appeal u~ld Error.-Where the court has adjudged that the de- 
fendant in attachment. who in the course of his business. has rapidly been ship- 
ping lumber beyond the State, continue therein upon a i v i n ~  a bond in substitu- 
tion of the lumber attached, conditioned upon tlie paynlent of the debt, he or his 
receiver may not thereafter escept to the order made for his benefit, and at  his 
reque~t. Ibid. 

5.  A ttachmetzt-Appcui n)~ce-Undcrfah.it~g,s in Liczr - Benefits - Waicer- 
P7r~trd1i1q.s.-An attachment debtor waives any defect therein by appearing and 
pleading to the merits of the action; and alsc by accepting thc benefits of an 
order of court substituting a t  his request an undertaking in lieu of the property 
subject to the attachment. Ibid. 

6. dttackt)ze?zt-2tzte7cencr-In.91res-Plendi~~qs.-In proceedings in attach- 
ment of the funds of a nonre-iilent debtor in the hands of a local bank, a foreign 
bank intervening and claiming the funds has no interest in the action beyond the 
question of its ownership; and where the defendants neither apppar nor plead, 
ohjcction of the interpleader is untenable that it dnes not affirnmtirely appear 
that the defendants onned the funds, or that service has not been made on them, 
and that the court cannot, therefore, further proceed. Feed Go. a. Feed Co., 690. 

7. Sarne-Serzice-Pr~cess-Waictr.--The defendants in attachment may 
waive lack of service, and an intervener, a stranger to the action, except upon 
the issue of his ownership, will not be heard to object or. that account. Ibid. 
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8. Same-Banks and Banking-Agencu for Col1tction.-The intervening 
bank in attachment, if it establish the fact of its ownership as  purchasers in due 
course, etc., will vacate the attachment: hut if it be found that the intervener 
was only an agency for collection, the attilchlnent will hold as between the in- 
tervener and the plaintiff. Ibid. 

ATTESTATION. 
See Wills, 24. 

ATTORNEY -4ND CLIENT. 
See Judgments, 4, 7 ;  Jurors, 1; Appeal and Error, 66. 

1. dttorncy and Client-Principal and Agent-Scope of Authoritu.-By vir- 
tue of his employment, an attornry a t  lam hns the control and management of a 
suit of his client in all matters of procedure, and has th? implied authority to 
make such stipulations and agreements as may commend lhemsclves to his judg- 
ment in so fa r  as they may affect the remedy he is endeavtring to pursue. Biazell 
v. Equipment Co., 98. 

2. Same-Consent Judgments.--Under ordinary conditio~s there is an im- 
plied authority presumed from the relation of attorney anti client that the attor- 
ney may consent to the rendition of a judgment against hi!; client, in the absence 
of fraud or collusion, and in proper instances it  will be binding upon his client. 
Ibid. 

3. Same-Zrnpairment of Client's Rights.-The principle upon which an at- 
torney has implied authority from his client to bind him by consent in the course 
of the procedure, doe? not extend to compromising his client's cause of action or 
to entering into stipulations or agreements which sensib1:g impair such client'# 
rights and interests involved in the litigation. Ibid. 

4. Attorney and Client-Contracts-Fees-Contingencies -Evidence -Re- 
coveru-Questions for Jury-Trials.-The relationship of attorney and client is 
one wherein the parties do not stand upon an equal footing in making a new con- 
tract for the compensation of the attorney, in medias res, or after he has therein 
been employed and before the conclusion of the matter: znd when, under such 
circumstances, the attorney has agreed with his client to be paid upon a con- 
tingent fee bases, this contract will be declared void, not upon the ground that 
actual fraud is necesszry to be shown, but as a matter of ,sound public policy to 
exclude its possibility; and if no definite original contract of employment has 
been established, the measure of the attorney's recovery, is a reasonable compen- 
sation for the service rendered. Stenl 9. Hyman, 422. 

5. Attorney and Client-Fces-Contingencies - Contracts - Asstgnments - . 
Judgments.-Where the plaintiff's attorneys have interveue'l and filed a petition 
claiming an assignment of a part of the rwovery for services rendered the plain- 
tiff in the pending action upon a contingent fee basis, the defendant is not re. 
quired to  see to the application of the funds tc be paid under the judgment ren- 
dered against him, and he has no interest in the interpleader that he can litigate. 
The judgment in favor of the interveners will conclude all the parties when 
they hare had due notice of the interpleader and hare failed to answer the pe- 
tition in time allorred by law. Casket Co. .v. Wheeler, 459. 

6. Same-Reasonable Fee.-An agreement between the attorney and client 
that the former should receive a certain part of the recowry in an action as a 
fee upon the contingency of success, is an assignment that may be enforced upon 
a judgment rendered in the plaintiff's favor, when reasonable in amount, and 
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held in this case that a fee of onethird of the recovery in the case was not un- 
reasonable under the facts and circumstances appearing therein. Contract b e  
tween attorney and client for the former's compensation upon a contingent fee 
basis, and its reasonableness, discussed by WALRFR. J. Ibid. 

7. Sanle-Itzterve?zcr-Procedure.-JTTEierc the plaintM endeavors to avoid 
paying a contingent fee agreed upon for conlpen.;ating his attorneys for succes- 
fully prosecuting the action, it  is proper procedure ror the attorney to intervene 
and show his interest in the judgment rendered in plaintiff's Paror, and here 
their rights therein secured. Ibid. 

8. Attorile~j and Clzcnt-Amorii~t of Fce-Fees-Conti)zgmzcies - Ezidence. 
Where an attormy takes a matter to be litigated upon !I contjnqent fee, it is not 
to be considered unreasonably large because larger than it ~vould have been had 
it not upon such babis, and in the case, held, a fee of one-third of the recovery 
was riot unreasonable, considering the services rendered and all the other facts 
and circumstances. Ibid. 

9. Sanze-Confidential Relationship-Frtrud-C'rtdue Influe~zcc.-While the 
contract entered into by an attorney with his client f w  a fee for services uporl 
contingency of recovery must be free from fraud cr nndne influence or oppression 
to be valid and enforceable, the mere fact that it was in a larger amount than 
would be re3sonable ullon a strnight fee basis, does not make it void as being 
within the confidential relationship of a t t ~ r n e y  and client, acd it  is enforceable 
when it appears that the contract n a s  fairly entered into without oppression or 
wrong, and that the fee was reasonable under the circumstances. Ibid. 

10. Attorney and Clzent-Pees-Contzngclzcies-Co~~tracts - Assignments - 
Lau-Equitu-Statutes.-The common-law rule that the rights and benefits of 
a contract, with certain exceptions, could not be transferred by assignmmt, was 
afternnrds modified in common-lam courts, and more extensively in courts of 
equity. and extended by legislation, so that non-, as a general rule, unless ex- 
pressly prohibited by statute or in contravention of public policy, all ordinary 
business contracts are assignable, and actions for their breach may be maintained 
by the assignee in his own name; and held, where an attorney has contracted to 
receive as compensation from his client a fee contingent upon recovery in the 
action, it follows that upon the happening of the contingency he may enforce his 
right against his client in his own name, n7hether the assignment is regarded as  a 
legal or equitable one. Ibid. 

11. Attornell and Client-Fees-Continycnries- J?~dgmmts-Liens.-Where 
the interveners have established their right to corngensation for their profes- 
sional services as attorneys upon a fee contingent on recovery, the lien of the 
judgment attaches, pro tanto, under our statute, to the defendant's land, in favor 
of the interveners, from the time of docketing the judgment. that is, to the ex- 
tent that there is a definite appropriation of a special part of the judginent or 
recovery to their use and benefit. Ibid. 

ATTORXEY-GENERAL. 
See Corporations, 13; Parties, 3. 

AUTOMOBILES. 
See Equity, 3, 4 ;  Evidence, 23; Instructions, 13; Negligence, 9, 10, 11 ; Rail- 

roads, 14. 
AutomobiZes-Negligence-Principal and Agent-Father and S~n- - -E&dm~~ 

-Nonsuit-Trials.-Where there is evidence that a father has given his auto- 
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mobile to his son for the purpose of the latter's driving; therein through the 
country to town to enter school, with instructions to le2ve the automobile a t  a 
garage, the father is responsible in damages for :be negligence of the son in 
causing an injury to a third person on the streets of the t ~ w n ,  while so driving, 
from which he is not released by a dircrgcnce of the son n taking some fellow- 
students from the depot, where hc had met them, to the school. 2nd a nonsuit 
or a direction of the verdict on the trial in the defendant's behalf mas properly 
refused. Duncan z;. Ozerton, SO. 

BAI1,RIENT. 
See Banks and Banking, 4. 

Bailnzent-Return of Properfv-liabilitl/--Evidence -- P ~ i m a  Facie Case -- 
Neg1iqence.-Where property has been shown to have beer dpli~ered to a bailee 
for hire, and is not or cannot be returned by him, according to the terms of the 
bailment, it makes out a prima facie case for the bailor in his sction for dam- 
ages, which would justify a verdict in his fayor. Trustws v .  Ban7cing Go., 299. 

BANKRUPTCY. 
See Courts, 3. 

BANKS AND BANKING. 
See Constitutional Law, 1; Attachment, 8. 

1. Banks and Banking-Bills and Notes-Drafts-Hclder in Dzir Course- 
Agencu for Collection.-Where a foreign draft has been attached by a local 
creditor of the drawer while in a bal~li subject to the jurirldiction of our courts, 
and the forwarding bank has intervened and claims as a purchaser of the pager 
for value and in due course. and has introduced evidence to that effect, a ques- 
tion of fact is raised for the determination of the jury, when the intervener's evi- 
dence also raised an inference that i t  was siinply an agency for collection. Brooks 
v. Mill Co., 258. 

2. Sannc7-dttarhmcl~t.-,I draft made by a nonresidmt debtor is the sub- 
ject of attachment in the resident creditor's action, in the courts of this State, 
when it  has not been transferred to another in due course, etc. Ibid. 

3. Same-Evidence-Questions for Jirry.--A resident creditor attached in 
his local bank a draft by his debtor on another, payable to himself, and the for- 
warding bank intervened and claimed as  a purchaker for ralue in due course, 
and its evidence tended to establish its claim; but i t  further testified that it  
nwnld 1001; to the drawer, its depositor, for the paymen! of the discount and the 
rate of interest it  charged: Held. it  mas for the jury to determine whether the 
interpleader was a holder in due course for value or merely an agency for collec- 
tion. Ibid. 

4. Ranks and Bankiqzg-T7alzrclbles Deposited fov Snfc Keeping-Considera- 
tion-Bailnzent $or Hire-Negligence-Rule of the Prudent Man.-A banking in- 
stitution which keeps stocks, bond<, and other such valuables for its patrons, re- 
ceives compensation therefor in the advantage it obtains in attracting and re- 
taining the business of its patrons, and its liability for such deposits for safe 
keeping is not that of a gratuitous bailee, responsible only for its gross negli- 
gence, but its liability is governed by the rule of the pr7xdeit man in the care of 
papers of such character deposited with him for hire, or commensurate with the 
value of the property under the particular c7ircumstances. Trustees v. Banking 
00,. 298. 
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BANKS AND BANKING-Contimed. 

6. Battks and Banking-Valunbles Deposited for Sufe Keeping-Scope of 
Busi?iess.-An iniportant part of the business of a bank, mhcther private or in- 
corpurated, consists of acting as the agent or bailer of its customers for the safe 
keepiug of their valuable payers, and st.rvices of this character are not outside 
of the scope of the authority of such institutions. Ibid. 

6. Same-Care Required-Segllgetz6e.-The care required af the bank re- 
ceiving its customers' bonds or valuable palms for safe keeping, under tbe rule 
of the prudent man, is not measured alone by that i t  may have taken with its 
own property of like value, when not in keeping with the carc required under the 
rule of the prudent man in receiving for safe keeping the valuable papers of an- 
other for a consideration. Ibid. 

7. Bunks and Banking-Checks-Jfortgages-Porge,.ies-Deeds and Con- 
ze~atzccs.-A depositor of defendant's bank obtained a loan from :he plaintiff, 
secured by mortgagc on his sister's land, containing the certificate made by a 
justice of the peace, and deposited the check, and obLai11ed the money on the 
check for his own use, from the bank, by endorsing his sister's nsmc by himself, 
without her authority or knewledge. The mortgage and the note it secured \\ere 
forgeries: Held, the defendant bank \\as liable to the plaintiff for thc amunnt 
of the check so endorsed and paid, and the principle upon nhich a hank may not 
be held reb~~onsible for cashing a forged check of f h ~  depositor where the drawer 
is a t  fault, or has recei~ed the bencfit, etc., has nu application, AfcIiauglran v. 
Trust Co., 543. 

8. Sam-Dralcers of Cherks-Catwcled Vortyages - d ctiolzs - Reinstate- 
ment of Liens-Seg1igence.-d lender of money upon a forged note and mortgage 
made the check payable to the su~~posed mortgagor, and gave it  to her brother, 
who placed it to his own credit in the bank, and he gave the lender his check on 
the proceeds for a former debt due by himse!f to the lender and secured by a 
mortgage on his own land: Held, the bank was rntitled to credit for the zmount 
of the borrower's check credited back to the lender; and if the lender has can- 
celed the mortgage made br the brother to him, his remedy would be by suit to 
reinstate his lien. Ibid. 

R.IRTER. 
See Intoxicating Liquor, 5.  

BENEFITS. 
See Attachment, 5 ;  Cities and Towns, 2 ;  Drainage Districts, 13, 14;  Consti- 

tutional Law, 13. 
BETTEHMBKTS. 

See Statute of Frauds, 8. 
BIDS. 

See Public Sales, 1, 3, 4 ;  Mortgages, 2 ;  Appeal and Error, 12. 

BILL. 
See Criminal Law, 1. 

BILLS AND NOTES. 
See Banks and Banking, 1. 

1. Bills and Sotes-M0rtgages-Trzlsts-Jlat~1ri1~1-Purchasers-Notice. - 
A purchaser of a note secured by mortgage or deed in trust, after maturity takes 
subject to outstanding equities. Guthrie a. Moore, 24. 

2. Same-Public Sale-Znjunc'tion-Eqility - Coitrts. - The owner of Ian6 
gave two mortgages or deeds of trust thereon, and afterwards sold the land to 
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the plaintiff by deed to be held in escrow with notes secured hy mortgage for the 
balance of the purchase price, and to be turned over to him when the prior 
mortgages should have been paid. The notes secured by the third mortgage were 
bought after maturity by one of the prior mortgagees, and stiles under the powers 
thereof in all three of the mortgages are sought to be enjoined : Held, the pur- 
chaser of the third mortgage notes after mntnrity took with notice of pkintiff's 
equity; and a s  the question as  to the distribution of the proceeds of the sale of 
the land affected them all, and a serious question has arisen, the injunction a s  
to all was properly continued to the hearing to await the result of the suit. 
Mosby u. Hodge, 76 X.C. 387, cited and applied. Ibid. 

3. Bills and Notes-Notes-Nc'gotinnle Instrunzwts-.Deli%er~.--The legal 
delivery of a note does not alone depend upon giving it to the payee in person, 
but it may be evinced by its delivery to another for the payee showing the 
maker's intent to part with control over it, and that it was for the payee's bene- 
fit in accordance with the terms of the instrument. Iwin  v. Harris. 647. 

4. Hame-Partnership-Husband und Wife.--Where a partnership consists 
of the husband of the payee of the note, and otherq, and there is evidence that 
the wife became insane before the note was delivered to her and in consequence 
it was delivered to the husband by the partnership, and he had assumed to en- 
dorse the check given in payment, in his wife's name, and received the money 
thereon: Held, sufficient of a valid delivery; but not of payment of the note, it 
being only lawful that the money should be paid to the guardian of the wife, or 
the check in payment endorsed by him, in order to cancel it. Ibid. 

5. Bills and iVotes-4udgments-Indorser-Principal and Suretu-Evidence 
-Pleadings-Liability of Principal-Payment by 1ndorser.--Where one of two 
defendants has paid a joint judgment upon a note against them both, and has 
the judgment assigned to another for his use, who brings action to recover 
against the other judgment debtor, he may, as  between them~elres, show that the 
defendant in the second action was the principal payee, and that he, the plaint=, 
mas an indorser, though not pleaded in the original action, and recover the f~111 
amount of the judgment he has paid. the action being, in substance, one by the 
surety on the note to  recover against the principal thereon. C.S. 3963, 1795, as  to 
excluding evidence of transactions with deceased pprsons not applying, the 
parties to the action being alive. Ha?lwood 2;. Russell, 711. 

6. Bills and Notes-Due Course.-This controversy involved the question of 
whether the plaintiff mas a holder in due cowst> of the note sued on, and no error 
is found under the doctrine announced in Bank v. Elrum, 163 N.C. 190, and Worth 
Co. v. Feed Co., 172 N.C. 342. Bank v. Carson, 763. 

BOARDS. 
See Statutes, 9. 

BOARD O F  EDUCSTIOX. 
See Constitutional Law, 12. 

BOARD O F  HEALTH. 
See Injunction, 3. 

BONDS. 

See School Districts, 1, 3 ; Roads and Highways, 2 ; Schools, 1 ; Drainage Dis- 
tricts, 8 ;  Statutes, 9, 12; Constitutional Law, 13, 18: 20; Elecmtions, 1, 2. 
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BOUNDARIES. 
See Deeds and Conregances, 22; Instructions. 16. 

BRE.4CH O F  PROMISE O F  MARRIAGE. 
See Seduction, 4. 

BROKERS. 
See Evidence, 30; Contracts, 30; Principal and Agent, 10. 13. 

ROOKS. 
See Eridence, 4. 

ROUSUARIES. 
See Deeds and Conreyances, 1; Evidence, 28. 

BURDEN OF PROOF. 
See Contrncts. 2 : Crimiual L ~ T .  3, 7 ;  Segligence, 3, 12; Wills, 13; Eject- 

ment. 3 ; Limitation of Actions, 2 ; Appeal nnd Error, 37. 78 ; Evidence, 24. 

CAT\-ALS. 
See Waters, 1, 2. 

CAPTIONS. 
See Statutes, 10. 

CASE. 
See Appeal and Error, 22, 46, 47, 49, .55, 6'3, 68, 94; Actions, 5, 6. 

CAUSE O F  ACTION. 
See Pleadings, 7, 19; Actions, 12. 

CARRIERS. 
See Express Companies. 

CAVEAT. 
See Wills, 26. 

CERTIFICATES. 
See Contracts, 17: Corporations, 3, 12. 14; Gua~d imi  and Ward, 2 ;  Married 

Women, 3. 
CElITIORARI. 

See Appeal and Error,  5. 48, 65, 70. 

CESTUI QUE TRUSTS. 
See Contracts, 9, 12; Tlusts,  6. 

CILiRITIES. 
See Trusts, 10. 

CHECKS. 
See Banks and Banking. 7, 8. 

CITIES ASD TOWNS. 
See Equity. 1 ; Municipal Corporatiom, 1, 2. 4. 6, 7 ;  Statutes. 12; Constitu- 

tional Law, 20, 24. 

1. C i t ~ c ~  and To~o~s-,l fzc~lic~p~il  Corpo~ at im~.~-SIr~et  Iwzpro.cernent~-A~- 
scssnzents-P~ima Fnrie Case-Iu~stt rtrttoli~ -The aesesbmeilt roll ic: przma facie 
evidence of the correctness of n n  aweswient liiade in accordance with the pro- 
visions of statute bg the governing b o a ~ d  of rt rnunicipalitr a9 to the amount the 
owners of land upon an  improred street chali pay for the specisl benefits they 
ha re  recei~ed,  and when there is  no e7idence to the contrary, i t  is not error for 
the court to direct a verdict upon this evidence. Andrrson v. Albemarle, 434. 
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CITIES AND TOWNS-Coxtinued. 

2. Cities and TOWN - Mur~icipal Corporations - Sireet Inzprocements - 
Benefits-Gocer?zment.-The question a s  to whether the owner of land abutting 
upon a street to be in~proved will be benefited thereby may be deterinined by the 
governing board of the municipality, under the provision% of our statute adopt. 
ing the front foot rule a s  tlie inethocl of assessment. The various methods of sucb 
assessments commented upon by CLARK, C..J. IOid. 

3. SamePauett~e?zts-PR!/sical Contact of fitaprovmtzents-4ssesslr~ents.- 
The paving of the full width of a c i t ~  street may be pqstponed until such time 
a s  the governing body of a 1unnicipalit.r may adjudge that the traffic ~0tIdltionb 
thereon require i t ;  and on objection by the owner of land abutting on the street 
to an  a-sessment by the front foot rule for special benefit, upon the ground tha t  
his property does not come in actual contact wilh the part  cf the street for which 
the city has paid a s  a general benefit, is untenable u n d c ~  our statutes, ch. 56, 
secs, 3, 13, Laws 1915, Ibid, 

CITIZENSHIP. 
See Military, 2. 

CIVIL AUTHORITY. 
See Military, 1. 

CLAIMS. 
See Actions, 15. 

CLERKS O F  COCRTS. 
See Mortgages, 6, 9 ;  Statutes, 6 ; Guardian and Ward, 1, 2 ;  Judgments, 17. 

CODIPICATION. 
See Statutes, 7. 

CO1,LECTIOX. 
See Attachment, 8. 

COJALISIONS. 
See Instructions, 133 ; R'egligence, 9. 

COLOR O F  TIT1,F: 
See Deeds and Conveyances, 4, 25, 26; I r~ t ruc t ions ,  16. 

COJIJIERCF:. 
Conz~)zcrcc-Disc~in~i?zation-E edcral Rtat~~tes-Plraditrgs - Void Contracts 

-Qua?ftii?tf Xo-flit.-Where a purchaser sued for the purcl-ase price of goods in  
interstate commerce. sets np a counterclaim alleging a n  unlawful discrimination 
against himself in fayor of other like purchasers (1:. S. C'onsolidated Statutes, 
see. 8833 b ) ,  and has accepted tlie qooils frunl the carrier, he may recover the un- 
lawful overcharge upon a qitautftrrh ?~fe t  uit. b i ~ t  not upon t?e  contract, which is 
yoid. Ccmott Co. c. Phillips, 435. 

COUMISSIOSERS. 

See nrninnge Districts. 1 : Roads and Highways. 5 : Jlortgages, 10, 11 ; Stat- 
utes, 4 ;  Princigal and Agent, 10, 1 3 ;  T'endor and Purchaser, 1 ;  Contr:icts, 30; 
Evidence, 30. 

CORIJlISSIONEKS 
See Roads and Highways, 1 ;  T n ~ a t ~ o n ,  1: D r a i n a g ~  Districts 6, 8. 

COBIMITTEES. 
See Roads and Highways, 1 ; Tasation, 1 ; Drainage Districts, 6, S ; Schools, 1. 
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COSIPROJIIBE. 
See Accord and Satisfaction, 1. 

CONDEUNILYrIOS. 
See Roads and Highn-ays, 4. 

CONDlTIONS. 
See Judgments, 5 ; Contracts, 15, I6  ; Principal and Agent, 13; Vendor and 

Purchaser, 3 ;  Deeds and Conreyances, 16. 

CONFIDENTIAL REL\TIOKS. 
See Attorney and Client, 9. 

COSFLTCT. 
See Statutes, 6. 

COSSEXT. 
See Judgments, 4, 7, 19 ;  Contracts, 12:  Trusts, 6. 

COSSIUERATION. 
See Banhs and Banliing. 4 ; Trusts,  7 : 1)eeds and Conveyances, 15, 19 : Prin- 

cipal and Agent, 7. 
CONSISTENCY. 

See Verdict, 4. 
COKSOLIDATCD STATUTES. 

QEC. 

6 I'nMir adininiitr;~toi h a i  no qtatns mti!  al)pointin~nt in ~ )a r t i c l~ ln r  (me .  
I I ~  re S c n l ,  405. 

20. The exl~iratioo of period for  qualification as  ndministrator of deceased by 
hi\ ~ ~ l t t t l r  e-. or letter- of renmwiation by  then^. beforr public adminis- 
trator may qualify. In re N e d ,  405. 

160, Dying declarations of one ~ r l ~ o s e  death was caused in a n  admitted collision 
with a train a r e  con~petent in a n  action agaiiist the  railroad conipony. 
lT'illiam v. R. R., 267. 

160. This secstion only creates a new cause of action in the sense i t  did not 
exist nt c ~ ~ n n n o n  l ay .  and rontinues a s  a basis of rt7covery by administra- 
tor for  wrongful injury causing death. Bfitchell c. T n l l e ~ ,  683. 

250. As to doctrine of title by estoyl~el applying to married women. Qunre? 
I h w  C'o. u. bo!lner, 510. 

279. Au to the s ~ ~ b w l u e n t  nlnrriage by tlie pnrents for claimant's legitimacy 
for  the purpose of i~ihcriting from the firtllm, declumtioris of the parents 
or family tmditioris nre competent n i  cvitlence. f < o ~ v n ~ u r ~  a. Ho~cn id ,  662. 

279. Only tlioue 11:~ving re.ted rights J I ~ R ~  question constitutionality of this 
section. I b l d .  

361. 0cr~ul)nncy confws jnrisdiction tcr clcrli i , ~  t.stahlisllinq dividing line, nnd 
his j l iclg~n~nt clops n-) t  cstoli i~nrtir.: in sclrar:?te action to show character 
or extent of possrssion or to rst;rblish ensenlent by adverse possession. 
S a s l ~  v. Shute, 529. 

407412. Statute bttgins to run againit  inbane claimant of eststc of deceased, 
adniiniitcred upon, from tiin? of qilnlification of guardian. Irvin v. Harris, 
647. 

412.417. pnyment lmde  by surviving partner d o ~ s  not repel the bnr of the stat- 
u te  ns to the separate property of the deceased one, the authority being 
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SEC. 

in the personal representative of deceased person::. The statute is sus- 
pended for Fear after qualification of administra:or, within ten years 
from decedent's death. Ibid. 

416. A new note embracing old debt is sntticient writing 'within statute. Ibid. 

441(9). Probate of and cliveat to wills should be within geven years, except in 
cases of married women, infants, insane persons, and right to caveat 
thereafter is burred without regard to time of discovery of fraud by 
ordinary care. I n  re J O ~ L I Z S O ~ ,  523. 

The trustee of an e s p r w  trust may sne alone. Trust Co. v. Wilson! 166. 

Proceedi~igs in~olving ward's interest in land mil! not be declared vcid 
merely because ward has not been served ai:b pcwonal service, whell 
guardian accepts service and defends for him. Q r c a ~ s  v. Ware, 553. 

I t  is for the statute to fis place of venue of action, and i t  will be disre- 
garded when the parties otherwise fix it by contrr ct. Caitllrr v. .liotor 
Co., 408. 

Demurrer for multifariousness of pleading is bad n-hen the all~gations re- 
late to the same causes and the matters alleged arose from a series of 
transactions complete as a whole. Talllor v. Ins. Co., 120. 

Demurrer for misjoinder of parties nad causes of action n4ll be sustained. 
Ibid. 

Motion to make plenclings more definite or certain is the remedy, and not 
merely an objection lodgrd. Tl'ilson v. Batchelor, 92. 

Upon motion to nonsuit, only esceptiorl taken after all the evidence has 
been introduced mill be considered on appeal to Supreme Court. Butler v. 
H f g .  Co., 547. 

Cross-esiimiuing an attorney, a nonresident witness for a party, by the 
court as td the professional ethics involved in his conduct in relation to 
the case, in the jurj-'s presence, is ineradicable error. Morris a. Kramer, 87. 

590(2). Exceptions taken nfter trial, except as  to instructions, are too late. 
Brown v. Brow%, 42. 

Xotion to set aside verdict before judge who tried tf e cause does not in- 
terfere with the application of equitable principles in groper instances. 
Bixel2 a. Equipment Co., 98. 

In contractor's action against owner, he may not hnw architect made 
party and counterclaim damages for fault of lntcer, and demurrer mi#- 
joinder of parties and causes uf action is good. Rose v. Warrhouse Co., 107. 

The mortgagor's deed is of his equitv in the lands vnveyed. and to be 
superior to lien of judgment, i t  must h a ~ e  been registmed first. and other- 
wise equity will remove it as a cloud on the title of i he  purchaser a t  es- 
ecution sale. AIills v. Tabor, 722. 

Action may be retained as  to Director General and tlismiwrd as to roil 
road, when without prejudice to the rights of the former. Kimbrough V. 
R. R., 235 ; Snlitlb u. R. R., 290. 
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632. Administrator's proceedings to sell land to make assets, transferred on 
issue joined to the trial ralendar, becomes in the nature of 1 creditor's 
bill, in which disallon-ancc of creditor's c lam entitles him to appeal to 
Supreme Court. Ircin v. Harris, 647. 

660. Appellant's laches will prevent recovery of damages from a justice of the 
peace for failure to docket appeal. Simonds u. Carson, 82. 

660. Section lias no application when appeal from justice's court has been lost 
through appellant's laches. Pickens v. Whitton, 779. 

673. Llefendant is not liable in damaqes by estoppel in phinliff's subsequent 
action for malicious prosecution. Overton v. Combs, 4. 

728(4). Actions for personal injuries result'ng in death survive to administra- 
tor, including attachment. dlifchell t.. Talley, 653. 

774-773. Bood allowed to be gii-en by attachment creditor to allow him to keep 
the property attached is analogous to the provisions of these sections, and 
he may not ship the property out of the State. Martin v. XcBrude, 173. 

802, 806. In proper instances the issuance of the summons a t  commencement 
of action unnecessary. Judge may permit publication to be proceeded with. 
Jewtte  v. Hoccy, 30. 

861. Courts will appoint receiver for defendant's property when insolvent, or 
reasonably apprehends property will be destroyed, removed, or otherwise 
disposed of to plaintiff's krss pending the action, etc. Kelly v. .UcLcn~b, 
168. 

867-868. Proceedings to compel deposed county treasurer to turn county funds 
over to succewor upon abolition of the office is a matter for chambers and 
not for jury. Tyrrell v. Hollozcay, 64. 

895. Parties may compromise differences arising either by contract or in tort 
by accord and satisfaction. Wallw v. Burt, 325. 

900. From judgment affirming order of court to allow examination of adverse 
party for evidence, appeal does not directly lie withoxt prejudice s h o w .  
Monroe v. Holder, 79. 

976. Agreement ro bid in lnnd for purpose of reiille and profit not required to 
be in writing. Newby tr. Realty Co., 34. 

984. Defendant may be conricted "as fur contempt" for cursing and abusing 
the juror not in the immediate presence of the court. In  re Pomtain, 49. 

988. Agreement to bid in land for purpose of resale and division of profits is 
not within the statute. Nczcb?~ z. Rcaltll Go., 34. 

988. The mother's petition setting forth facts by which she agrees to divide 
lands of her deceased husband with them is 3 sufficient writing under the 
statute of frauds. McCall u. Lee, 114. 

1160. Shareholder of corporation liable for unpaid subscriptions to stock. Clay- 
poole v. Mclntosh, 109. 

1179. Director of corporation liable for payment of unlan-ful dividend who does 
not come within the provisions of this section. Ibid. 
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1187. bttorney-General may bring proceedings to annual certificate of a rural 
comnlunity in which the petitiiln has misreprese~ltcd the area to be incor- 
porated. 8. u. Rural Community, 861. 

1193-1194. The certificate of corporation continues for purpose of winding up by 
dirrctors after clissoli~tio~~, and they may convey corporate property in 
pursuance thereof. Lozcdcrmilk 1;. Butler, 502. 

1389. Statute abolishing office of county treasurer and authorizing a bank, etc., 
to act in his stead is valid. Remedy by mandamzls. T y r r ~ l l  v. Hollowal~, 
64. 

1300. Rule 12 does not apply to judgments irregularly takcn on defective or 
void service. Graces a. Rcidscille, 330. 

1336. The constitutionality of this section will not be passed upon on appeal 
where the act creating the recorder's court has been repealed pending the 
appeal. Cof fey  v. Ruder,  689. 

1659(4). Amended by ch. 63, L:iw 1921, does not permit party at fault to ob- 
tain divorce, or apply in cases of infirmity. Lee 2;. Lee, 61. 

1 9 4  On husband's appeal from motion to nonsnit, unler plea of his insanity 
a part of the time, the evidence must sutXciently appear cf record. Brozvr! 
v. Brown, 42. 

This section presents questions of whether the wife may claim priority of 
lien for support over attachment in another jurisdiction. -Uitchell e. 
Talley, 683. 

Requiring State to show husband's willful abaldorment of wife does not 
deprive her of her civil remedies. S .  1;. Paulkner, 734. 

This section referring to damages recoverable from injury done by dogs 
does not deprive defendant of jury trial, and is constitutional. Combs e'. 
Gcolge, 414. 

H a n d ~ r i t i n g  competent as e~idence may now, hy statute, be submittcd 
to the jury. Netcton u. Newton, 84. 

Declarations of common source of plaintiff's and defendant's title are in- 
competent. Shcm-ill 2;. Wilhclrn, 673. 

When the parties are alive this section does not apply. Hayzoood 0. Rztssell, 
711. 

Trial judge has discretion to compel physician to testi* as to confidential 
matters obtained by examination on trial for prcducing miscarriage or 
abortion. S.  ?j. Xartin.  846. 

Threats and conduct tending to establish the iclentil y of the parties guilty 
of an assault with intent to kill by poison are aclini%sible for that purpose. 
S.  1 . .  Llltlcrn?air, 017. 

1823-1824. I t  is necessary for applicant to show facts as to investigation of pa- 
pers to obtain the order; and a mew allegation that they were inaterial 
is insufficient. When made, order should designate r l  certain time for their 
production, before or a t  thc trial. Jlicct Co. 2;. Express Co., 669. 
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186.5 to 2078, includes the taking of escallops from the several r a te r s  of the 
State, under the jurisdiction of the Fish Commission. S. s. Dudley, 822. 

1878. The jurisdiction of the Fish Conlmissinn is riot confind to those of "tlie 
several waters of tlie State" specifically mmtioned in this section. Ibid. 

219.5-2196. Guardians of contingent interests talcen under a will must be resi- 
dents, and the lav* here applied in interpreting the instrnmenl. Cilley u. 
Geitner, 714. 

2286. Clerk of court may only appoint guardian of insane person upon certificate 
of superintendent of instituticns under State control. Groves 2;. Ware, 353. 

2287. This section is constitutional though only requiring a jury of SIX to pass 
upon the question of insanib. When nard  becornrs sane, he mag ratify 
the acts of his guardia~i through an invalid appointment. Ibid. 

2309. The presumption is that tlle jury has not included interest in their verdlct 
giving damages to plnintiff for pern~anent improvements on defe:idant7s 
land, when this had not been spoken of or presented to them. P o r ~  s. 
Morton, 5%. 

2417. See reference to see. 279, supra. 

2507, 2513. Separate earnings of married woman are her property, for which 
she may sue alone. Croonz v. Lumber C'o., 217. 

2516. Deed of wife to her husband of her realty is void without certificate of 
probate officer that the conveyance vTas not unreasonable or injurious to 
her. Fostcr v. Williams, 632. 

2591. The prorisions of this section enter into and control sales under mortgage; 
unless held open ten dals  no title is acquired: within the ten days loss by 
fire falls on owner ; specific performance not enforced ; provision con- 
trols as to re\altxs nit11 no power in clerk ot court to malie order. 111 re 
Ks'r I ,lloll's I,untl, 1%". 

2391. Sale of land under moctgage kept open for ten days; reported to clerk 
only nlien ad\nncetl bids are made: on resalc original sale a nullity. 
Quffre, a s  to amolnlt of conlnlissjons all0I~ed. Pringlc c. Loan Asso., 316. 

2617. Judgment may be entered allowing zbutting 015-ner on street to pay assess. 
lnelits for iml)rorcments by i~iztnllmerits. Durham 8. Public Service Co., 
333. 

2708. City franchise memptinr: strret rai1na;o fro111 ~ a r i n g  applies to then esist- 
iiig conditions. \Tirltli of right of Gay as to length ot croqs-ties. Ibid. 

2SSG (1.7 1 , Z h i .  31unicaip,~l corl)ordtionh hare  l)on er to license. regnlate, and pro- 
hibit dance hn:ls, and revolie the licrl~ie. S. 2;. T'nnhook, 831. 

3311. This statutory n0tic.e cannot he supplied b~ any other noticc. BlacX-llall 1:. 

Hancock. 369. 

3312. Certificate for registration of personal p ro~er ty  is not required tn be in 
any certain form. Fimznec Co. 2;. Clo t f o?~  Llfdls, 403. 
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3351. This section does not affect sec. 2315, requiring the additional certificate 
in deed of wife of her separate realty to her husbmd. Foster v. Williams, 
632. 

3963. This section does not apply, the parties being alive. IInywood v. Russell, 
711. 

3378. A promise to pay for or return liqnor is sufficier~t for conviction under 
this section. 8. v. Lemons, 825. 

3378, 3383. Evidence of bad reputation of defendant is competent with other evi- 
dence tending to show his possession of intosicakng liquors for purpose 
of sale. S. v. McNeill, 855. 

3379-33s. When an instruction has withdrawn the print~z facie case of guilt of 
violating the prohT~ition law under the first section, a conviction upon 
having more than one quart of liquor may be bad under the sccond sec- 
tion. S. 2;. Campbell, C11.  

3383. The charge of unlawful sale of intoxicants to particular person or per- 
sons is unnecessary. S. v. Lenzona, 828. 

3384-3383, respectively, making the carrying and delivery of spirituous liquors 
unlawful, and the possession of more than one quart unlawful, is not 
affected by the IVth and Vth Amendments to the Federal Constitution. 
S. v. Campbell, 911. 

3407-3409. Motion to dismiss for duplicity after verdict when the indictment 
charges separate offenses under other tmo sections i3 too late. S. v. Jfundy, 
902. 

3768. Act consolidating two hoards of road cornrnissioi~ers, giving the same 
powers, impliedly authortoes issuance of bonds with same rate as allowed 
the old boards. Honegcutt 2;. Comrs., 319. 

3910. Setnble, county treasurer not entitled to additional compensation for col- 
lection of drainage district assessments; if othei~vhe, he must bring him- 
self within terms of this section. Comrs. v. Credle, ,142. 

4162. Precatory words in a will create a trust unless the testator's intent is 
otherwise to be construed from the writing. Springs l j .  Springs, 4,%. 

42134214. Assault by means of poison comes within the i:ntent of these sections. 
S. 9. Aldernmz, 917. 

4226-4222. Conviction may be had on trial mder  indictment for both offenses, 
under sufficient evidence as  to producing miscarriage or abortion, and tes- 
timony of the woman ns to defendant's paying ph~sician, with the other 
evidence, held sufficient. S. v. Jlartiu, MG. 

4233. Held, in this case, evidence sufficient to show deceased had reasonable ap- 
prehension that defendant was committing a felony in his presence, which 
authorized him to arrest him. S. v. Bla~.kzcclder, %El. 

4339. To sustain conviction for seduction, the woman must have been both 
chaste and virtuous; section not applying when induced by her own 
lnscivious desire; but the defendant would be guilts had she consented 
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CONSOLIDATED STATUTES-Co?zti~trced. 
SEO. 

prior to niarriage nit11 deccascd husband, but afterlvards her conduct had 
bcen eseml)lary. S. c. J o l ~ i t s o ~ ,  8%. 

4357. Evidence in this case is insufficient for conviction. 8. v. Bradahax, 769. 

4447-448. This section, making it a misdemeanor for hueband's abandonment of 
mife and f a m i l ~ ,  strictly construed; mife must show unlawful abandon- 
ment; burden of proof is on the Stat?; nnchastity of wife is a tlefensr, 
nit11 burden on State; husband may introduce evidence to aroid adverse 
verdict. X. v. Falkner, 7C4. 

4543. See sec. 4236, supra. 

4548. Where defendant was not searchrd when arrested. but voluntarily pro- 
duces from his pcrson five quarts of liquor before the committing magis- 
trate, the question of search and seizure, and the Federal constitutional 
question predirated thereon, do not arise. A'. a. Cumpbell, 911. 

4622. Intlictnieuts charging arson and a less offense arising from same transac- 
tion may be consolidated. S. ?;. Brown, 761. 

4623-4623, Motion to quash indictlnent for unlan-fu! sale of intoxica~ts  for not 
charging date of sale is not ailowable. 8. v. Lemons, 828. 

4625. Court having jurisdiction, i t  is unnecessary for indictment to charge date 
of unlawfnl sale of intoxicants in the coimty. Ihitl. 

4625. Though in better form for indictment to charge a violation of the regula- 
tions of the Fish Comnnssion, "contrarr to the statute in such cases made 
and provided," it is not held fatally defective when the offense is suifi- 
ciently set forth. S. v. Dudley, 822. 

4643. Goods stolen two days before defendant's possession is shorn,  nnd ccn- 
flicting eridence as  to the thief, a question of fact for the jury is p r e  
sented. S. v. J e d i i ? ~ ~ ,  818. 

5039. As to relative jurisdiction of the Sup~rior  2nd jurenile courts, and the 
11on ~r of the fo~nier  to rc~rien-. I n  re Hamilton, 44. 

5274. Applies as to apportionnient of c o ~ t s  of enlarging or deepening canal under 
prescriptive right. Armstrotzg v. Sprzcill, 1. 

5350. Assessnients for maintenance of drainage districts should be r~!lccted by 
sheriff as general taxes for county purposes. Comrs. v. Davis, 140. 

3469-5473. Relates to establishment, etc., of school districts as  political or geo- 
graphical dirisions and lmt to segr~gatlon of pupils within these divisions. 
Woosleu c. Con~rs., 429. 

5488. Section confers duties of judicial nature upon court in event of disagree- 
meut betmen cou~lty boards of education and county commissioners, not 
rerjniring a jury trial. Coard of Edztcation a. Comrs., 571. 

5633. Election for voting on fpecinl tax in qpecial tns district is void if held 
Tithin tn70 years from the last votinq on the subject, the time being com- 
puted from the last valid election. Weesner zl. Davidson, 604. 
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COSSOLIDATED STBTUTES-Conti?zued, 
SEC. 

5684-5686-3690. These sections do not deprive a school district, created by spe- 
cial :wt. froni exercising control sl~ecially given, etc. Alcxaudcr c. Lo?c- 
rance, 642. 

5947. The requirement to keep the registry open twenty dnys does not inrali- 
date the bond issue, if the election was fulls and definitely linorrn in all 
respects to the voters, and all afforded opportunity to vote, and there was 
no opposition, etc. Ha?tzn~o?id v. HcRue, 747. 

5784, 678.5, 5786. Estate of intestate ~ 1 1 0  leaves no heirs to take. escheats to 
University of R'orth Carolina. In  re KmZ, 403. 

7008-7024. Stntntes creating a board of public acco~intancy are within police 
powers; the public and certified accountants arc  interested, and may en- 
join ultra vires acts; and Attorney-General mag become party on moticn 
in Supreme Court. The powers of this board are r,,uasi-judicial. S. v. Scott, 
866. 

7380-7381. Misrepresentations in the petition of incorpol-ation that arez of rural 
comniunity proposed embraced in arca "one cntire school district" is ma- 
terial, though not necessary that it was made with corrupt purpose, and 
the certificate of the Secretary of State will be declared invalid. S. v. 
Rural Comnzunity, 801. 

8042. Commissions allowed sheriffs under this section ielate to general govern- 
mental purposes, and not to assessiuents in special drainage district?, and 
such districts are not a political division of the State. Conar~. v. Davis, 
140. 

CONSOLIDATIOR'. 
See Criminal Law, 1. 

CONSPIRACY. 
See Criminal Law, 29. 

CONS'rITCTION, STATE. 
ART. 

I, sec. 19. Applies only to rases in which right of trial by jury existed a t  
common law, or now by statute. Groces c. TVnre, 353. 

I, see. 19. Where statnte has provided for trial by jor;r it is not unconstitu- 
tional in not so pro~iding at  some subsequent s:age of the proceedings. 
Combs c. George, 414. 

11, see. 6. Act ilbolishing two old boards county road conmissicners for con- 
structiag. etc., county roads, and g i ~ i n g  the qame powers to n new board 
created by the act, is not unccnstitutionn!. Honcpcutt G. Comrs., 319. 

11, sec. 22. This does not authorize a stxtute segregnting the scholars within 
a n  established school district. TV.oos7cu c. Conzrs.. 429. 

11, sec. 29. This section inhibits general legislation treating a public school 
district and ~>roviding for its equipment and mlintenance Tith a bond 
issue. Robil~son c. Coinrs., 590. 

T', sec. 1. The amendnlent to this artic!. is self-exectting, and 3. requirement 
of a previous statute that the equation between the properts and poll 
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tax  be observed s l~ould  be omitted by the local authorities in calling the 
election. Ha~iznzoml c. Mc'Rac, 747. 

VII ,  sec. 7. Bonds for scliool purlxivs a r c  not for I necessary expense. and 
when the act  has not been 11:1~~ecl in accorclance with the constitutional 
requiremmts, they may be validated by a subsequent registry. Ibid. 

VII, see. 7. r l~c l e r  the presunil~tion tha t  an act is ronstituticl~al, i t  vfll be pre- 
ruined tlint the rtqniicmtnts of this article hns been coinplled with in sub- 
u i t t i nq  tlie qnestioii of school lx~ncli: tlj the approla: of a mxjority rote of 
the qualified electors as  a.certaincil by a w!id registry. Ibid. 

VII ,  sec. 14. The delcqation of ponerc to county colnmissioncrs to abolish office 
of county treasurer dild a1)point bank, etc., is zot  prchibitrd by this sec- 
tion. !I'~rl't 71 1'. Hollo?c-cry, 64. 

IX. see. 3. The question of imlrerative necessity to  levy additional tax  for s i s  
iiiontl~s t ~ r i n  of s(.11001 does ]lot ;iri.ir on nlrlwd IT-hen nothing is 
.;hewn a:: to the a~~llort ionment receirable froln Stnte Board of Education. 
Board of E'drtrutio?l 1;. Cot~u.s., 571. 

IS, sec. 7. Property of inte<tare, hnrinq no heirs a t  law to take, efehcnts to 
Unirervity of North Carolina. I i l  i e  Seal ,  40.7. 

See Actions. 1 ;  Partieq, 1 : Statutes. 1.1: Roads and Hiqliways, 1. 4 :  School 
Districts, 2, 3 ;  Appeal and Error, 46: Injunction, 4 ;  Esch~a t s .  

1. Constltutioilnl LUIC- Comtzc u - Tr ras~ r r r r -  Stat~ctc,, - Xa117;s - TrupZ 
Comparric 9.-Stc. 14 of Art. TTI of our Constitution should be construpd with 
reference to other iection< thercm, 1~1th  certain sl~ecificil exccptiow not r c l e ~ a n t  
to this cnsc. and tlxreuntier t l ~ e  Legisldtnrc is given full power to inndifv. change, 
or abrogate a m  ant1 all proriqions thereof and illhstitnte others in their l>!ace; 
ant1 thonyh iection 1 pro~igles in t ~ m s  t11nt for the ordinary purposei: of qeneral 
connty gorerninent tllrre ilia11 1rc clccred n county treaqurer, etr.. i t  is yet within 
the leql.lati~e authorit) to so mociify thih reqnirenient tha t  they may dele::rtc to  
t he  county c o m m i ~ ~ i o n e r i  the nu:hority to nbolisb the position of county trcas- 
urer  and apl~oint a bank or bankc to act  in this capacity for the consideration 
only w11ic.h mns nriie to t lmn froin a deposit tlierein of the taxes collected : w d  
C.S. 1359, is constitutional and valid. T l / r ~  cll c. Ifollozro!~, 64. 

2. Snmc-Gcno-crl Lnzrs.--lt is not r q n i r e d  thlnt tlie rower conferred in 
see. 14. Art. TII. of the St:lte Constitntion to modify, change. or abrogate any 
ant1 all '~rorisiof~s of this article. ~ ~ i t h  the e scep t io r~~  e:mnl~rated. sliou1d be g m -  
era1 in i t s  ollerntion. or tha t  it shonltl in t t~rins forin:~lly abrogntt. any p i ~ c n  sec- 
tion tllcrc~in, and substitnte a n o t l ~ t r  in its stenci. for the act ~naliing mcli change, 
local in i ts  operation. must be giren effect under its provisions, if otherwise 
valid. Ibid. 

3. Rnt~~c-Crol;o)~t~~c'lzt d,gc~icic.8-Dclc,qn tcd 1'ozro.s.--While legishtive po cv- 
ers may not ordinarily be granted by onr Gcncix1 A:.serubly. they may be granted 
under our syetein of gorernmcnt to municipal corl~orations for local purposes, 
where, ns such agencies. they are  ~ c ~ s s r s r e d  and in the exercise of gorernlncntal 
powers in designated portions of the State territory. ~vhetl lcr  slwh locnlities a r e  
the ordinary political subdivisions of the Stnte or local governmental districts 
created for special and qliasi-public plwposes. Ibid. 
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CON STITUT1ONAIA L.4\LT--Con ti? ued. 

4. Constitutional Latu-Statutes-LagislafNrr - d l  unicipal Corporations - 
Stleet In~proccments-Abuttiflg 0u.ners--Stleet Railtoa2/s.-Either directly or 
through its recognized governmental agencies, i t  is within the legislative author. 
ity to impose upon owners whose lands abut upon the ,streets of an incorporated 
city or town. 311 assessuient for the change of grade of such street, grading them 
and like improvements, and the property and franchise of street railways laid 
along a giren street or designated locality within the ~ffects and benefits of the 
proposed improvements, may la~vfully be brought within this principle as  abutting 
owners. Durham v. Public Bervice Go., 3'33. 

5.  Same-Exemptions-Taxation.-The power to impose asscssments upon 
owners whose lands abut upon the streets of a city to be improved, comes within 
the sovereign right of taxation, and no license, permit, or franchise from the Leg- 
islature or a municipal board will be construed to establish an exmption from 
the proper exercise of this power by future Legislatur:,~, or in derogation of it, 
unless these bodies are acting clearly withio their authority, and the grant itself 
is in terms so clear and explicit ap to be free from substantial doubt. As to 
whether such powers could be exercised so as to exclude future Legislation, 
Qulere f Ibid. 

6. Constitutional Law-Trial by Jurv-Co~crtsJt~risdiction-Investigations 
-Rights Safeguarded.-Article I, section 10, of our State Conqtitution, guaran- 
teeing the right of trial by jury in "controrersies a t  law respecting property," in- 
cludes equitable and legal elements invoked in the determination of the issues 
made by the pleadings, but it is not required that a trial by jury be had a t  each 
stage of the proceedings when this right has elsewhere therein been properly 
safeguarded by statute. Comrs. v. Gcorga, 414. 

7. Same-Statutes-Dogs-Ua?)taoes.--The ascertainment of damages by 
three disinterested freeholders, elc., caused by injury to person or property by 
any dog. upon satisfactory proof, etc.. and the payment thereof by county com- 
missioners from the dog taxes, with the right of the county to sue to recover the 
amount so paid from the owner of the dog if kno~vn or discovered, C.S. 1681, re- 
serves to such owner the right to a trial by . juq in t l ~ e  action of the commis- 
sioners, and does not permit recovery in excess of the sum awarded for the dam- 
ages caused as ascertained under the prooisions of the statutc. Ibid. 

8. Same-Trial-Procedure.--C.S. 1681, ascertaining in a certain manner 
rlninuges caused by the dog of another, etc., is a police regulation not estopping 
the defendant in the county's action from establishing :my defense arailahle to 
him under the pleadings, nor does it change the method of procedure as to the 
burden of proof, or otherwise, except that it limits rccorery of the injured per- 
son, electing to proceed under this statute, to a sum not exceeding the amount 
thereunder ascertained. Ibid. 

9. Same-Estoppel-Election-Waiuer.-In an actim by the county to re- 
cover damages to the person or property wstained by tl-e dog of another, under 
C.S. 1681, the reasonable cost of the services of the pcrsom chosen to make the 
assessment, and paid by the county, is a part of the money paid on account of 
the injury or dr+vction caused by the dog. and defendant's esception thereto 
will not be sustained. Semble, the question of the reasonablen~s~, of this amount 
is a question for the jury,  hen aptly and properly raicsed and presented. Ibid. 

10. Constitutional Law-Statutes - Trial b v  .Wry -- Insane Persons - Dis- 
abilitfj-Stafutes-Guardian and Ward-I~~quisitiolt of Lzmacq.-The constitu- 
tional provision preserving the right to a trial by jury, Article I, section 19, a p  
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plies only to cases in which the prerogative existed st common law or by statute 
a t  the time the Constitution was  adopted, and C.S. 2287, r q c i r i n g  tha t  only six 
freeholders shall be snnmoned to inquire into the sanity of the perroll alleged to 
be  insane, is constitutional, not requiring a jury of twelve. Groves v .  T a l c ,  533. 

11. Consti t~cttot:al Lazr-Statzrtes-Taratto11 -- Trtal b?/ Jztry - Schools -- 
Scl~ool Terms.-C.S. 5488, prescribing the procedure in the ~ l e n t  of disagreelumt 
between the county board of education and the county board of collnni~sio~:ers, 
a s  to the amount to be lxoridcd by the cnnnty for Ill? niaintenrncr of a six 
months school term, requiring the judge to h & ~ r  the same and  corLclu\ix t ly find 
the facts a s  to the amount needed, c ~ n f e r s  upon the  courts duties of a judici,ll 
nature, not requiring a tr ial  by jury to determine the disputpd matter upon s n  
issue of fact, and the  provisions of thii: section a r c  not void a s  being r e ~ n g n n n t  
to  Art. I, see. 10, of the State Constitution. Board of Bducatlo?~ 1.. E o a t ~ l  of Cotw 
nzissio?teis, 174 N.C. 469, cited and applied. Boatd of Education 2;. Con~ts., 371. 

12. Same - dppeul and Error  - State  Board .if Crlriratlo~z - JIunda?tws - 
Cozi+zties-Apgortionn~etzt of Funds.-Wherc a county has l e ~  ied the full amount 
of the taxes limited by see. 4, ch. 146, Public L a ~ v s  of 1921. i t  is  required by the 
s ta tu te  tha t  "it shall receive from the State public school fund for  tcnchers' ha!- 
aries a n  apportionnient sufficient to bring the school term in e1 r ry  school district 
to six months"; and 11-here i t  doe. not appear Ylat the  State Board has acted ae- 
cordingly in making this apportionnient, hut has inutituted a proceeding to  corn- 
pel by nzandnmzis a connty to levy a n  excess of the statutory limitation, t h e  irn- 
p e r a t i ~ e  necehsity tha t  it should be done in order to meet the requiren:ent\ of a 
six months school provided by Art. IX ,  src. 3, of the State Constitution rloes not 
arise for the determination of the Court. Ibid. 

13. Constitutional Latu--School Distrrcts-Bonds--Taxatio?z-R~trde~t~ a ~ r l  
Benefits.-In order to tlie lalidits of the laying off of a who01 district by statute 
and the Issuance of bonds for s c h o ~ l  purposcs i t  is newswry tha t  tlie b i~ rden  of 
L~xat ion  should rest upon the nholc district ~qna l ly ,  and Irhen such ~ o r t i o n s  
thereof a r e  exempt froin taxation and rccpire the benefits, and other portions a r e  
taxed without benefit, the act  is l~nconstitutional and void. Robi1r9on z'. Comts., 
590. 

14. Couatitritio~~al L a m  -- Sc71ool Districts - Ge~leral  LegiaTatio11 - Sliccinl 
Acts.-.% statute which create.; a public school district and allows a bontl issue, 
upon the a l r l~rowl  of l-otrrs. for  its eqnipnlent an11 rnainten~nce.  is  a lvc:~l or q ~ e -  
cia1 act. ~~rohi l>i t rd  by the C'onsritntion. Art  11. see. 20. requiring tha t  1egisl;rlion 
of this cl~arncter must be by g ~ n n ' a l  prorision of law. Ibid. 

15. Co~rs t l tu t to~~al  Lazo-Xtutzrtcs-Desccnt n ~ r l  Drstrzh~ct io~z- I l leq i t i~~~c~t f s  
-Jfu~riaqc.--Only those who would inherit, or h a l e  a wsted richt in the land\, 
may contest the  constitutionality of C.8. 279. pro~i t l ine  tha t  a clii!d horn out of 
wedlock Inng inherit from her father n h o  tlleicaftrr married the mother of the 
baitard. Bozcman v. I Io~ca i  d, 602. 

16. Cou\titrrtmta7 LUK-Schonlr - Ntntzrfcs - Elcrfm~i - l la lor i f r~  T70te - 
Under the leqnl ~ ~ r e s u m ~ ~ t i o n  tha t  a n  act  pa\sed by the Leqiilntnre is ~ a l i i l  under 
tlie Con<titution. a n  act  requirinq thnt t h ~  question I f  bond^ be s u h i t t e d  to  the 
voters of a schc~31 district, empohelinq tho board of trl1i:teec: to isine bonds if a 
majority of the clualified roters a t  the election to hp ~ ~ a l l e d  for the p m p  Ee roie 
in faror  thereof, nothing else xppcaring. rrcluiics for the ~ n l i d i t r  of the boutls. 
a majority ~ o t e  of the qual i f i~d elcctois of the diqtrict :lc .ivvrtaincd b r  a ~ a l i t i  
registry, Const., Art. VII,  spc. 7. ITnnz?r~wrd 2;. IIcRuc. 747. 
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CONSTITUTIONAL LAW-Confi'nued. 

17. Sunze-Result of Eleetio~~.--An issue of bonds for a school district will 
not be declared invalid because the special ac t  under which they were approved 
by the roters did not espressly require for their validity tha t  a majority of the 
qunlificd roters of the district must ro t e  in their favor, when i t  appears t ha t  
such innjority, a s  nscertc~ined from a ~ a l i d  r e g i s t r ~ ,  was  cast in favor of the 
issue. Ibid. 

18. Coi~st~tutioc~al Luzc;-An~c~z~l~i~e~~ts-Scliools--Honds-Tnxatio~~-I~~quali- 
ctrfioi~.-Where the qnestion of the issuance of school bonds by s special schcol 
district 11~s  been authorized by statute to be submitttkd to the  electorate of thc 
district, obserring the equation between tlie 1)ropert.v and poll t a s  a s  fornlerlv r e  
quireil by our Constitution. Art. T-, see. 7, and since the  rect,nt amendincnt of 
1920, m i l  since the recent aniendnlent of  1920, the pioper authorities have sub- 
mitted tlie qnestion to the electorate, withont obserrinc: the  equation, this nmend- 
uient or substitution is  self-esecilting ilnd has the effccl ~f repealing thc statutory 
ieqniit~inent of t,qualizatioii, under the, former organic !nw ; qnd the action of thc 
prol)er authoritirs in eliminating tha t  pa7>t of the  stat1 tory requirenlent, does not 
affect the ralitlity of tlie Issue. Hn?ni~lontl c, Xcl?nr, 748. 

19. Snli~e-Pro~clcasers-T7cstcd IZiy71ts.-The si ib~ti tution of a new section 
for  Art. T, sec. 1, of the State's Constitution by the a n  endment of 1920, eliminat- 
ing the proportion bet~reen property and poll t a s ,  d w s  not interfere with the 
rights theretofore acquired by the purchasers of Stale or municipnl bonds. Ibid. 

20. Co~zstitictio?mi La~r-Tag ulioir-- Bonds - Sclrools - JTilizicipal Corpora- 
tioi~c-C'ittes a ~ i d  T O I C I I S - E ~ ( ' C ~ ~ O I I P . - - . ~ ~  act tha t  au  horizes the officers of nn 
incorjrorated city or town within n q_ueci:ll schoo! district to s~tbmit  tlir question 
of i s 4 n o  bonds by the  district to its electorate. is not objectionable in not con. 
ferrin? this authority on tlle of f ic~rs  of the  special d ctrict. M7ooda1l c. Comrs.. 
l7G S . C .  377;  Snlit l~ v. School Tiwtecs ,  141 N.C. 143. 131d. 

21. Co~~~titcctror~crl I~acc'-Le(~r,ulutro~~-~(Icgatrf l  ~Lrct1rorcl11- ldttrc~iistratica 
Botrr (7-Xi~iicopal Co1potatio?cs-C1inl~t1al Laic'. -While the  Legislnture lnny not 
dcleqate to n dnly legalized ndminiqtratire board 11orrfr to malie rules and regu- 
lntio~is nnd p r e w i b e  n cr in~inal  ~ ) i ~ n i - l ~ m w t  for  their 1-iolntion. i t  hns the power 
to delegate to s ~ l i  a board the 1lowcr to establish the. pert inmt facts or condi- 
tions i q~on  the T lolation of which the stcrti1:e itself iinposes the punishment ; and 
the 11rinciplei: upon \rliieh this power to  dele gat^ may not be exercised only in 
case of niiinicipal corporations n hen in the exercise of gorernmental functions on 
local matters, ha re  no applicntion. S. v. D u d k ~ i ,  822. 

St'. Raii~c-Fish Co~tin~issio)i.-It is within tlic power of the TAegislature tc  
create R bnarcl of fish commi~sicners and d r l ~ g a t e  to it the authority to make 
r u b  nntl regulations as  to thtx time. manner, and 111ncc of ficliing, in tlle rsrious 
n-nters of this State. and nlalie i t  a n  oflcilre ~unishnl)le as  a misdemeanor for 
the ~ io ln t ion  of s w h  regnlntioni. when well defined ,111d sufficiently adrertiscd 
and tlic ofi'twse established acc'ording to law. Ibid. 

23. Co~istif~ctioiiul Ln~c-l'o7ice Poic'ers.-The police power is  one inherent 
in tlie Stnte a s  an  attribute of : o r e m n e ~ ~ t ,  and is 2ot a s ~ m t  derireii from thp 
written orgnnic law. 8. 2.. Y C I V ~ I O O ~ ~ ,  831. 

24. S~tri1c-Sfat1ctcn-V1c,~ici~1fl7 C.f~rporc~tioiis-Cif'c,n nnd To1c)in-Dclrgated 
Pc~~r~~c~x . - -T l~e  General Assenlbly has the nnthority to clcl~gntn legislative po\T-er 
to mnn'cipnl corporations of limltrd or local chnri~cter. r~ \ l a t i ng  to their govern- 
inentnl functions, or other proper :.ind legitimate pnrposes. Ibid. 



K.C.] INDEX. 1031 

2.5. Sai;zc--Dawx Halls-Sfuttitts. -Cities have poner,  among other things, 
to licence. prohibit, and requlnte clance hall%. by express provision of O.S. 2787, 
mid in the i'itcrect of public nlorals provide for  tlie  evocation of cuch ?iccnies. 
a ?  n rnlid ewlcise of the State's inherent police po\rtLr, made apl~licnble to cities 
and tonus  gen r ra l l~ .  C.S. 2ihC, art .  15. Ibid. 

26. Snmc-Soiind Uiscrctin,ri-Lin~ited Po1c.c1-s.-dn ordinance requiring the 
consent of the board of directors of the city before lieel~ing a dance hall therrin 
is not objectionable a s  a n  arbitrary escrcise of ~ ~ o w e r ,  or a s  being a t  t l ~ c  
~ j l e a s u ~ ~  of the board, hut comes ~ ~ i t l i i n  its liuiited legal discretion, T\-lli(.ll the 
courts will not permit i t  to abuse, or \ d l  disturb in the abscnce of its abusive 
use. Ibid. 

27. Coiistit~ctio~rtrl Lalc-Spiritltous Lrrlrlo1-s-lnfoxitatulr/ Lirlttors-Crirl~i- 
gia7 Ln~c.-?'he IVth and Ttli Amendmento to the  Federal Constitution impose 
limitations u l m  the Federal Goverxilent and cnnncit affect the validity of C.S. 
338.7. makin% unlnnful the pocsession of more than one q i ~ a r t  of sp~ritnonr 
liquor, or of C.S. 3384, malring t h ~  carrying and delivery thereof ur!la!~ful. S. u. 
Campbell, 911. 

COXTEMPT. 
See Appeal and Error,  3,  5 .  

1. Co~rlcnalit of Cotrrt-Act8 nnd Conduct-I?itt71t a s  to IZfeet-P/cl-gi~~q 
f, om C'o~rtc mpt.-IT-here the coliduct of the reyondent,  provrn or admitted, a s  in 
itself a contempt of court, he may not purge lliruhelf of the  contempt by cleny- 
ing hih intention to show it. 111 1-c Fotcirtar~r. 50. 

2. Co~ tc?ap t  of Cotr~t-TI1rct1ts--issa1rlts-B2'id1~~~cc.-Where, in proceed- 
ings a s  for contempt of court, there is re lemnt  and pertinent evidence thnt the 
respondent had put a juror in fear by his acts and conduc~,  it is sufficient on ap- 
peal to sustain a finding of aisa:llt by the Superior Court judge. Ibid. 

CONTCSTIOSS. 
See Instmctions, 0, 17 ;  Appcnl niid E rmr ,  45, 30. 52. 

CONTIXGENCIES. 
See Wills, 1. 21, 22, 27; i i t t o r n e ~  and Client. 4, 5, 8, 10, 11. 

CONTRACTS. 
See Commerce, 1 ;  Eridencc, 1 ; .\ttorney and Client, 4. .?, 1 0 ;  Landlord and 

Tenant, 1; Trwts ,  3 ;  Principal and Agent, 1, 5, 8, 10. 1 3 ,  1 3 ;  k t i o n s ,  7 ;  Statute 
of Fraud.;, 1. 6, 8. 10; Jlortgaqes, 3 ;  Public Sales, 1.; Limitation of Actions. I ;  
Verdict, 4 :  JIarried Women. 2 ;  Deeds and Conveja71ceG.. 16, 17 ;  Psrtiec 1 ; Part-  
nership. 2 .  4 ; Courts, 4, 5 ; Pleaclinqu. 20 0: Ruads ant1 Hgh\vars .  5 : Remedies, 1 ; 
Vendor ant1 Purchaser, 2 .  3. 

1. Coiltracts-B? tack- lctio~is-1)nmatjr \. -The plamtid boucht from the 
defendant 1.000 bars  of seed l~otntc?es for deln ery nnon his order d ~ ~ r i n g  cpecified 
months of that  > ear. and thereafter on inq to n eatliw conditionc a x l  n :~r-traflic 
congcstionc. entered into a new tontract. in .ubstitntion t)f the old, nhereby the 
defendant \ \a?  to shi11, n l l w  ortlercd out ,  o ~ ~ t - f o u r t h  of t l ~ c  118~t~1torc t l~u inc  the 
other ctated i ~ i t e r ~ a l s .  The plaintiff did not order out the first shil~nlent, 2nd 
thereafter ordervl out the ~ll ipmentc in one-lialf the quantity be had bol~ght. aud 
a t  different period? from t l m e  stated In liii contr:lct. and dcclnreil the c o n t ~ a c t  
a t  a n  end before the last shi~mlent was  tliclcundcr tlue. In  111s ?ction to rem\ pr  

daniaqer for locs of profits; IIcld, he had breached his o\vn contract and could 
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not recover; and the rerdict allowing defendant's counterclaim for damages for 
loss by reason of the sale of the potatoes under the contract price nil1 not be dis- 
turbed. MiEli?lg Co. a. PAillips, 2. 

2. Coi~tracts-Breach-Performam-Evide? of Proof.-A party 
to a contract must show performance on his part to rrcorer from the other party 
under its provisions. Jenwhg:: a. Jemitzgs, 27. 

3. Contracts-Bmployer and Employee-Master znd Servant-Services- In- 
dcfii~itc -4gi-cements.-A contract for services to be rendered must be certain and 
definite as  to the nature and estent, the place where and the persons to whom 
it is to be rendered, and tlie compensation to he paid; and evidence that the 
plaintiff had been employed by the defendant to render certain services a t  a 
fixed piice, to be increased at  a future timo, without 1nol3e, is too indefinite as to 
the increase of price to be enforceable, there being no sufficient evidence of the 
coming together of the minds of the pariies to make a binding contract upon the 
subject-matter. Croom v. Lumber Co., 217. 

4. Collt~ rwts-Employer and Emplo~w-;liastc-.r (7nd Sercmzt -Breach-Ser- 
vices-Jfcasnre of Damages.-Where the employer has, in breach of his contract, 
discharged his employee before the time of his employment had expired, the dam- 
agP4 1.eC07 e ~ ; ~ b l e  111 tlie latter, in his action, is the v: lue of the anespiretl term 
as ni~asured by the compensation agreed to hare  been paid him therefor, le5s 
whatever sun1 of money he may 11a~e since r~ceived 'or his services from other 
sn~irce". or which he reasonably mag h a w  received, considering, in his favor, 
w11ate~-er expense he may hare  incurred in obtaini~g other employment, or aris- 
ing frnm the breach of the contract sued on. Ibid. 

5 .  Cowtrarts, Written-TVarrantll--Actionn-Ve?rdor and P~trchaser-&i- 
deitcc-Solzsztit-TrinTs.-In an action upon the warrlnty of a written contract 
for the sale of cotton gins, requiring a written demand upon the seller within ten 
days, etc.. with provision that the contract was cornp11'te and escluding all othw 
written or verbal agreements respecting the suhject-m:~!ter, the plaintiff may not 
recover thereon after waiting ninety days before nicking any claim whatever. 
whether written or oral, and upon evidence of this ch:~racter a motion as  of non- 
suit is properly granted. Ward a. Liddell. 223. 

G .  Contracts, TVritte?t-Par07 E~idwce-Express Warranty.-A nritten con- 
tract for the sale of cotton gins. signed by the purchaser, and stnting that i t  was 
the entire agreement between the partie% in the absewe of allegation of fraud, 
erclndes parol evidence alone that they did not gin a specified number of bales of 
cotton a day according to the verbal representations of the ?ales agent, to the 
damages of the purchaser, the plaintiff in an action upon the rspress n-arranty. 
Ibid. 

7. Snnte-Implied Warranty.-An espress m a r r x t y  in an executed con- 
tract of sale, subject to a few well recognieed exceptions inapplicable to the case 
a t  bar. xi11 esclude one that is orc1innril;c implied. ~vhere the two nre of the same 
general nature, or refer to the same or closely r e l a t d  subjects or qualities in 
the thing sold. Ibid. 

8. Coiltrtrcts-Deeds and Co~iceyances-Trz~sts-rJ?trchase of Land for Re- 
8alc.-There one of the parties for the purchase cf lands to resell and dividc the 
profits or share in the loss, has, by written agreement taken title in himself. he 
holds it in trust for himself and the other party. TT7e12s 2;. Crwmpler, 350. 
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CONTRACTS- Conf iwued. 

9. Same-Ccstui Que Trust-Wai~er-Where the crstni que trust, in the 
purchase of lands for a resale and divihion of profits or loss, has failed to con- 
tribute his agreed part of the purchase money, which the hslder of the legal title 
has been forced to assume and pay in whole, the former may waive all of his 
rights under the trust by his subsequent declarations and acts, nhich mag bc 
s h o ~ ~ n  by parol, and estop him in an action to recover his alleged share of the 
profits. Ibid. 

10. Same-Equit1~~ilIattrrs in  Pais-Estoppel-Parol Ecidcnce-Statute of 
Frauds.-Under a written contract for the purchaY of lands for the purpose of 
resale and a division of the profits, etc., one of the parties took title to himself, 
and was eventually forced to pay thc full cash consid~ration, giving a mortgage 
to secure the balance due, and hecame the purchaser at the mortgage sale; and, 
to secure payment, gave a mortgage on his own separate realty. Thereafter the 
cestui qlre trust declared he was not further intereuted, and refused to pay his 
share of purchase money and expenses, and agreed that the purchaser should 
have all of the profits of the resale. In an action by him to recover his half of the 
profits: Held, he was estopped by his conduct and otber matter in gais, which 
conld be shown by par01 evidence, and the statute of frauds had no application : 
Held, also, that there was a sufficient consideration to support the transaction. 
Ibid. 

11. Same-Deeds and Conwyances-Powers of Sn1e.-A written contract 
between the parties to purchase certain lands for resale and share in profits or 
loss. stating that F. should hold in t r u ~ t  for K. one-half intereqt therein; that 
the ~roperty should be pnrvhased jointly at  a certain price, and F. and I<. should 
pay n certain part each, and F. mortmgecl the land for the balance of the pnr- 
chase prit e :  Htld. under a poner in F. to sell the land was a t  least implied by 
the terms of the writing; or, if otherwise, such implication could be shonn by 
parol elidenre to hale  arisen from such conduct of I<. as  created an estoppel 
upon him to deny it. Ibid. 

12. Same-Consent of Cestui Que Trust.-Wherc, under a written agree- 
ment, the parties have purchased lands with title taken in one of them, for the 
purpose of resale and a division of the profits or the sharing of the loss, the onc 
holding the legal title does so for the use of them both, and creates a t r w t  in 
himself, coupled with an interesr, and not a mere naked legal title, nor one which 
would require the deed to be joined in by the cestui qztr trust to comes the legal 
title; and though it  may not be done by thc trnqtee without the latter's consent, 
this may be implied by his declarations and conduct, which may be shonn by 
parol evidence thereof. Ibid. 

13. Contracts-Writing-Conditions Precedent-Pard Evidence.-Where a 
contract is reduced to writing to be held subject to the performance of a condi- 
tion precedent by one of the parties, the existence of the contract depends upon 
the performance of the condition, and the failure of its performance may be 
shown by parol, as  such does not tend to vary, alter, or contradict a written in- 
strument. Thomas v. Carteret, 374. 

14. Same-Written in Part.-The principle upon which the parol part of a 
contract may be shown in evidence, when the othw part thereof has been reduced 
to writing, is inapplicable when the law requires a writing in relation to the sub- 
ject-matter which is sought to be shown by parol. Ibid. 

1.5. Contracts-Writing-Conditions Sttbseqztnzt--Par01 Evidence-Waiter 
-Mortgages-Deeds and Convegances-Entbedenaeflt-Cm'nzinal Lam.-Where 
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the plaintiffs have made a note secured by a rllortgage on their lands. given on 
condition that a pardon be unconditionally granted by :he Gorernor to a relative 
who has embezzled county funds, and the pardon was delivered 2nd the note and 
mortgage delivered to the proper county officials, and the plaintift's in their sc- 
tion seek to sho~v by parol as a condition precedent to the ~a l id i ty  of the written 
instruments that the county should first collect frcm the bondsman of the de- 
faulter, the allegation of a conditional delivery is mixed  by an admission of the 
plaintiffs on the trial that the defendant county was entitled to a judgment on 
their note and mortgage. Ibid. 

16. Contracts-Writing -Admissions - Conditiow Precedent - Parol Bei- 
dence. -Where a valid delivery of a binding, written contract has been estab- 
lished, or admitted upon the trial, neither a condition subsequent nor a reserva- 
tion or contemporaneous trust in favor of the grantoi. resting in parol, may be 
s h o n q  in direct contradiction to the written terms, ,'bid. 

17. Contracts-Deeds and Conveytr)~ces-R~gi.st?afion-Certi/icates-Forn~s 
-Stat~ctcs.-The certificate for registration of a contract of sale of personal proy- 
erty reserving title need not be in any particular fern to meet the requirement 
for registration, and is sufficient if it conformq to its material parts. C.S. 3312. 
Finauce Co. v. cot to?^ Mtllb, 408. 

18. Sante-Veqzzte-I'art~es - Scknozc'ledgmrnt. --Where the certificate for 
registration of a contract of sale of perqonal property thereon appears to hare 
been "subscribed before" a notary public, with the real attached showing the 
county, and has been certified to for registration by thr. clerk of the court of that 
county, and in the caption of the contract also appea *s the name of the county 
and state in which it had been registered, and by reference to the certificate and 
the paper to which it relates the name of the party sufficiently appears: Held, 
the contract is sufficient in form for the puwose of reristration as to the venue, 
the name of the party, and as to its having been sufficiently nclinowledged; and 
the fact that it  was sworn to as well as snbscrihcd is reqarded as surplusage and 
immaterial. C.S. 3312. Ibid. 

10. Contracts-Action-Breach-Quantum ilferz~ t.-Where the daughter 
has contracted with her father to work his farm and take care of him for life, 
and after many years of such duty the fnther has moved from the farm, and his 
conduct has prevented the daughter, without her consmt, from further perform- 
ing her agreement, the latter may not maintain her action to recover the land, the 
consideration to be given her for her work and care for the period of her 
father's life; but the law will imply his promise to pay for the services she ren- 
dered before his breach. such amoun: as they were reajonably worth, if she sues. 
as in this case, before his death. Hayman v. Davis, 563. 

20. Same-Pleadings-Remedies-Election.-\Vhe^e the complaint sets forth 
a contract that a daughter will take care of her father during his life, and also 
alleges that, after years of such service, he has breavhed his contract so as to 
render it  in~possible for her to perform hcr part in order to get full compensa- 
tion thereunder: Held, upon demurrer, the allegations of the complaint will be 
liberally construed, and in effect it is an abandonment of her action on the spe- 
cial contract and an election to sue for thc reasonable worth of the services the 
daughter has actually rendered. Ibid. 

21. Contracts-Acceptance in Part-Liability.--7Yhere the defendant has 
contracted to accept lumber of a certain kind, he is liable for that part he has 
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COXTRACTS -Continried. 

actually accq~ted under the terms of hir contrxt.  both that exprewly and iin- 
pliedly accepted. Mu?fcit c. Gremlcood, 380. 

22. Contract-Pat 01 - Statute of Fl ntctls - Brcaclr - Ey~ci t l~ - Danrcrgcc - 
Landu.-Upon equitable principles. adn~inistered in our courts having jurisclic- 
tion of both lam and equity, nllere a contract reqting in p r o 1  will not be q7e- 
cifically enforced in regard to lands. it is unconscionable for the onner of lanilr 
to receive the brnefits of permanent irnl~rorernents made thereon and <errices 
rendered in good faith, upon considrration of an agreement to convey them, and 
not be held to liability therefor upon his pleading t l i ~  statute of frauds, to the 
extent that the lands mere enhanced in value. Perry 1' Norton, 58.5. 

23. Same -One who has permanently improrecl th? lands of the owner and 
continued in his service for a com1)aratirely small m z e  for years, ~elying upon a 
parol agreement that the owner would come3 the lands in considerntion of tlie 
permanent irnpro~ rments and the sen  ices thus rendered, upon the happening of 
certain erent, which the owner has refuied to perform under t l i ~  plea of the 
statute of frauds, may recover for the ~ a l u e  the serricrs thus rendered, and the 
increased mlue of the land by reason of the improvements, though he may not 
enforce a qpecific performance of the verbal contract. Ibid. 

24. Sa1?~c41~dg?)zents-Intel-est-Statr~tes.-Where it has been ascertained 
by tlie verdict of the jury, upon a trial free from error, that the plaintiff is en- 
titled to recover of the defendant the value of permanent improrements he has 
put upon the defendant's land mder  a par01 agreement that the latter woi~ld 
convey a part of the lands in consideration thereof, void undcr the statute of 
frauds. to the extent that the iniprorements hare enhanced the value of the land, 
interest is properly allon7ed in the judgment from the time of the defendant's 
breach, on the amount ascertained to be d u ~  a t  that tune; and objection that tLe 
jury may have included the interest in their verdict is untenable when it appears 
that nothing was said by counsel or court in respect to it, the presumption being 
to the contrary. C.S. 2309. Ibid. 

2.3. Contraots-Of/cr of Bale-Accrz~ta?icc-Correspondence-.Wail-Reacon- 
able Time.-Where one desir~ng to p u r c l ~ a s ~  shares of stock of the other writes 
for an offer a t  the lowest price, a reply, by letter. making the offer implies ;bat 
a n  acceptance by letter will be in t~me.  ZZfcc2krr v. Randcls, 607. 

26. Rame-Acceptance of T e r m  of Offer-Xrthod of Delivery and Poplent.  
-An unconditional acceptance of an  offer for the sale ot stock a t  a certain price 
and in accordance with its tern~s, by corresl~ondence of the parties liring at  
different to\rns, without stating the method of delivery and payment, does not 
relieve the owner of his liability for failing to deliver the stock, by a suggestion 
in the acceptance that the delivery and payment be made bv draft on him with 
the shares attached. Ibid. 

27. Same-Mutuality of Contract-Rernedu.-Where an offer to sell shares 
of stork ii; unconditionally accepted, learing ol~en the method by ~rh ich  the shares 
should be delivered to and paid for by the acceptor, tlir contract thus made is an 
execntory one with mutuality of obligation and remedy. Ibid. 

28. Samc-Duty of Acc~ptor.-,4 prompt acceptance by mail of an offer by 
mail to sell certain shares of stock a t  a crrtain price. without provision for the 
method of delivery and payment requirw of the purchaqer only that he act[: 
within a reasonable time in finally closing the transaction. Ibid. 
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29. Same-Intention-Agreement of Minds of Contracting Parties.-The in- 
tention of the parties will control in determining whe her an acceptance of an 
offer to sell shares of stock was identical with the terms of the offer, or created a 
condition not contemplated by the offerer, or upon which the minds of the con- 
tracting parties hnd not agreed; or was merely a suggestion as to how the stock 
should be delirered by the offerer and paid for by the acceptor. Ibid. 

30. Contracts-Breach - Principal and Agent - Brokers - Commissions- 
Con?pe~tsation-Actio~zs-Evtdcncf~-h~onsut-TriaZs.-Tlere is no relation of 
privity or otherwise between the agent or broker who c)ells lands under contrhct 
for compemntion by commission with the owner, and the purchaser he hss ac- 
cordingly procured; and when such lnmhaser has not in any manner obligated 
to pay anything to the agent or broker, the latter has r o  cause of action against 
hi111 to recover the commissions for which the owner has obligated himself, and 
this is especially so when the owner of the lands has reieased the purchaser from 
the obligations of his contract. Auction Co, v. Btittain, 676. 

31. Contracts-Arlreement of Parties.-A written contract, tn be enforce- 
able, must show that the minds of the parties had come to n valid agreement 
dffg. Co. v. difg. Co., 769. 

CONTRIBUTORY NEGLIGEXC E. 

See Evidence, 6, 26; Railroads, 6, 15, 16;  Negligence, 12, 17;  Actions. 7. 

CONTROVERSY WITHOUT ACT1 ON. 
See Actions, 6, 6. 

CORPORATIONS. 
See Injunction, 4. 

1. Corporations - Subscripttoi?~ - Unpaid Balancs - Statutes - Bhares. - 
Stoclrholders of an insolvent corporation are liable pro rata for their unpaid sub- 
scriptions to an amount necessary to liquidate the corporate debts. C.S. 1160. 
Cla~poole z;. Xclntosh, 109. 

2. Corporations-Directors-Unlawfi~lly Declaring Diuidends - Statutes.- 
A director of a corporation who has not brought himsel' within the provisions of 
C.S. 1170, exonerating him from liability for the payiwnt of dividends to the  
stockholders when the profits of the business did not justify it, or its debts ex- 
ceeded two-thirds of its assets, etc., is liable, in the action of the t r u s t ~ e  in bank- 
ruptcy of such corporation, for the amount of such debts, and the proper court 
costs and charges, not exceeding the amount of the dividlnds unlawfully declared. 
Ibid. 

3. Corporations-Certificates-Transfer of Shareu-Limitation of Pozcera 
-Approval of Directors-Trt~sts-Telephones-Competitive LService. - Where a 
local telephone exchange has been organized for the purpose of excluding its con- 
trol by trusts or combinations, or corporations hostile to its interests, under a 
certificate of incorporation obtained from the Secretary of State requiring any 
transfer of its stocks to be favorably passed upon by it3 board of directors, and 
the certificates of stock contain this provision, the action of the directors declin- 
ing to hare the shares paid for by the applicant transfe-red to him on the books 
of the company and thus precluding his voting as a shareholder, passed in good 
faith, is valid, there being nothing therein against public policy, or other pro- 
visions of the law; and notwithstanding his averments that he was not interested 
in companies hostile to this one, or that he has no improper motive therein. 
Wm'gllt v. Tel. Co., 308. 
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4. Corporations-Interpretation of FmncRise. -- The franchise granted by 
statute to a public-service corporation is usually prepared by those interested 
therein, and submitted to the Legislature ~ ~ i t h  a r-iem to obtain the most liberal 
grant of power obtainable, and ~ u c h  qmnts should be written in plain lang,.uag% 
certain, definite in their nature, containing no nn!~iguitr in their terms; and they 
are strictly construed against the corl~uration. Dwhnm v. Public Seraice Go., 303. 

>. Corpo?atto+ts-Disso7rltro?c - Contiwunncr for Pertnix Purposcs - Deeds 
and Co?tccj~anccs-Stat!itf+s.-T11e certificntc of disqolution of a corporation of 
the Secretarr of State continues the corporation for three pears, making the di- 
rectors trustees unless otherwise ordered by the court, ni th  fulI power, among 
others specified, to settle its affairs, close its business, etc., C.S. 1193. and the pro- 
visions of the following section, 1194, that the directors as trustees may ?ell 2nd 
convey the corporate property, does not excluae the idea that they may do so in 
the name of the corporation in whom the original legal title mas originally vested. 
Lowdermilk 2;. Butler, 502. 

*6. Same-Probate.-Where the certificate of the probate of a deed from a 
corporation, dissolved upon certificate of the Secretary ?f State, nlnde within the 
time allowed by C.S. 1193, recites as  a fact judicinlly found that the deed was 
made in the name of the corporation by the order of the directors, the trustee's, 
under the statute, objection that it was not executed in the method roguired by 
C.S. 11M, is untenable; and the signature of the agent, in charge, if made upon 
the mistake that he was in law the assigncc of the mortgage, is oniy surplusage, 
and harmless. Ibid. 

"12. Corporatiows-RuraZ Conznzutliti~s-Statutes-Secretary of State-Pe- 
titions-SchooZ Districts-Certificate of Incorporation.-Our statntes providing 
for the incorporation of rural comn~unities require, among other things. that 
such communities shall embrace .'in area one entire school district," and that al- 
legation to that effect be made as a part of the petitim for incorporation; and 
that the Secretary of State shall issue the certificate if the petition is in proper 
form : Zelrl, \There it is admitted by the demurrer to the romplsint in an action 
by the State on the relation of the Attorney-Gen~ml, that though the certificate 
was in due form and according to the statute, it misstated the rxtent of the 
area sought to be incorporated. or that it embraced parts of three school districts. 
the false representations as to the statutory requirements is of the substance. and 
the certificate issued thereon will be declared of no efl ect. C.S. 7380, 7381. S. a. 
Rural Community, 861. 

13. Same-Suits-Actions-Attorney-General-Parties.-The right of action 
is given the Attorney-General, on the relation of the State, to annul a certificate 
of incorporation of a rural community whw the petition upon which the Secre- 
tary of State has issued the certificate misrepresents that the area of the com- 
munity to be incorporated extended only to that of "one entire school district." 
C.S. 7380. 7351, under the provisions of section 1187, authorizing the Attorney- 
General to bring action when a certificate of incorporation has been procured 
upon "a frauduIent suggestion or conc,eaImcnt of a material fact by the persons 
incorporated, or by some of them, or with their lmowledqe or consent," etc. Ibid. 

14. Corporations-Rural Conznzicnities-Serretarj~ of State-C~rtificates- 
Fraud-Suits-Actions.-Where it  is made to appear that a rural community 

*NOTE.-By error the paragraphs were misnumbered. Nothing has been 
omitted. 
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authorized to have been incorporated under the provisicns of C.S. 7380-7381, has, 
contrary to the matter set out in the petition, rltten~pted to incorporate within the 
area parts of several school districts, it is not necessar:: in the suit to have the 
certificate of the Secretary cf State declared invalid, that the misrepresenta- 
tions should have been made with a corrupt plirpose or with intent to deceive on 
the part of the petitioners, for it is sufficient if they hale  made a false statement 
of this essential fact. or withheld the correct information with knowledge of its 
existence, a s  such mould amount to legal fraud in contemplation of the statute. 
Ibid. 

15. Snnae-CourtsJurisdict io~t .  -It if within the jurisdiction of the courts 
of this State to determine whether the legislative rules and regulations in regard 
to the incorporation of companies by the Secretary of i3tate hare been complied 
with on the question of whetller, as in the case of incorporating rural communi- 
ties, under C.S. 7380, etc., the procedure has validly been in accordance with the 
statute, and free from actual fraud, or fr:md in law. Itid. 

COSTS. 
See Courts, 3 ;  Receivers, 2 ;  Canals, 2 ;  Mortgages, 10. 

COUNSEL. 
See Appeal and Error, 47, 68, 69; Trials, 3. 

COUSTS. 
See Intoxicating Liquor, 3. 

COUNTY THEBSIiRER, 
See Schools, 1. 

COUNTIES. 
See Constitutional Law, 1. 12;  Mandnmus, 1: School Districts, 2, 3 ;  Taxa- 

tion, 1 ;  Drainage Districts, 6, 8 ;  Roads and Highwayrl, 5. 

COURTS. 
See Appeal and Error, 3, 5, 11, 14, 71; Bills and Notes, 2 ;  Constitutional 

Lam, 6 ;  Contempt, 1, 2 ;  Habeas Corpus, 1 ;  Instructions, 1 ;  Judgments, 5, 6, 8, 
11, 16, 1 G  ; Mortgages, 6  ; Parties, 1 ; Reference, 1 ; Statutes, 1, 6 ;  Trusts, 10;  
Criminal Law, 15 ; Corporations, 13 ; Public dccoimtants~, 6. 

1. Courfs4ustites '  Courts-z4ppeaZ-Superior Cot~rts--4ctions-Danzagcs. 
-The sending up an appeal to the Superior Conrt by the justice of the peace 
upon the payment of the cost thereof is a judicial act, and no action for damages 
will lie against him for failing to send up the papers in apt time. Sinzonds 21. 

Carson, 82. 

2. Sanze-Laches-Statutf8-It is appellant's duty to docket his appeal in 
the Superior Court in time. (2.8. 660, and his failure to have done so by the next 
succeeding term of the Superlor Conrt, wherein the mot on of appellee to dismiss 
has been properly allowed, or to apply for a reco~dari, in apt time, is his o m  
laches, which will prevent his recovering damages of the justice of the peace for 
his failure to send up the case according to his promise, after having accepted his 
fee therefor, in the absence of a fraudulent intent. Ibid. 

3. C o u r t s - C o s t s - B a n k r u p t c u - T I I ~ - a - I t  appearing in this 
case that the trustee in bankruptcy had a certain amount of money available to 
creditors, subject to costs and fees in the bankrupt coui-t: Hcld,  there was sum- 
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cient eTidence to justify the court in inrtrncting the jury to deduct a certain 
allowance from the amount in the trnstees' hanrls and credit the amount of in- 
debtedness with the difference, l e a ~ i n g  the halancc due ns the costs chargeable to 
the defendants in the banlrrupt court. C'lal~poolc v. JIcInlos71, 110. 

4. Col~1'ts-Jui-isdictio?~-C0~1tracts-TT'ai~'er.-h stipulation in a contract 
that requires futnre action thereon if any diqagretment should arise, must be 
brought in a certain county \\herein one of the 11arties reqides, concerns the 
remedy created and regulated by law. C.S. 462 rt  scg., the place of venue being 
within the discretion of the Leg~datnre;  and tlie principles upon which a de- 
fendant is deemed to have waived his right. aftrr action commenced, by not de- 
manding in writing in apt time a removal of the cause to its proper venue, has 
no application. Gatther v. Motor Co., 498. 

.5. Co~trts-J~trisdictio?z-TTen~re-Co?ztmcts-Statlctes - Rencoval of Causes 
-Transfer of Causes.-There is a difference between the venue of an action, the 
place of trial. and jurisdiction of the court over the suDject-matter of the acticn, 
and the parties to a contract may not. in adrnnce of any disagreement arising 
thereunder, designate a juri~diction exclusive of others, and confine the trial 
thereto in opposition fo the will of the Legislature expressed by the statutes cn 
the subject, C.S. 463 et seg.; and a motion to remore a canse brought in the 
proper jurisdiction OP tlie ground that tlie contract otherwise specified it, will 
be denied. Ibid. 

6. Cocots-Probcitc-JIotio?~.s to  Pet dtsidc-Fra~rr14~~risdictio~~.-ai conrt 
-rested with power and jurisdiction to admit wills to probate, may, on motion and 
after due notice, set aside such proof in common form and recnll the letters testa- 
mentary issued thereon, when it is sho~vn that an jnvnlid cr spurious  ill has 
been imposed upon the court by reason of perjured testimouy or other frandu- 
lent means and practices effectire in procuring judgment. It? re J07~nsott. 522. 

7. Same-Trial by Jlir]i.-Upon the hearing of n motion hefore the clerk of 
the conrt to set aside a ~vi l l  for fraud, etc.. that ha< been admitted to probate jn 
common form. a jury trial is not nllonwl a @  nf riqht. but the matters in dispute 
are con~idered and determined as qurstions of fact bg the clcrlr before who% the 
action is gendinq, or the court to which i t  n1a.v hare  been properly carried on ap- 
peal. Ibid. 

8. Same-Matter of Right-Laches.-A petition to set aqide n probate to a 
will for fraud imposed upon the court is not ?ranted as a matter of strict right, 
but by analogy to the relief afforded in setting aside irregular judgments and or- 
ders, and is referred to the sound legal discretion of the conrt, and to be allonwl 
only on full and satisfactory proof and on condition that the applicant has pro- 
ceeded with proper diligence. Ibzd. 

9. Conrts-Jurisdictio?~-Er~uul Jzirisdzction - Superior Courts. - One Su- 
perior Court has no po~ver to revoke or modih the orders and judgments of an- 
other when the latter has acquired and holrls jurisdicticn. Jiitchell r .  Tallc?). 683. 

10. Courts-General Statutes-Judicial Xotiw-An act withdrawing the op- 
eration of a State-wide lam within a certain county will be taken judicial notice 
of by our courts. Coffcy v. Rader, 689. 

11. Courts4z~risdictio~z-3-egli~c~1ce-Foregn Deie?zdants-Les Loci C6.i~- 
tractus.-,4n employee of a foreign lumber manufacturing compnny was injured 
while engaged in the scope of his duties a t  one of its plants operated here, and 
it mas properly made to appear that his services had been engsged by the de. 
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COURTS-Con tinued. 

fendant a t  its home office. The defendant contended that our courts were with- 
out jurisdiction, and that its liability depended upon a ~orkman ' s  compensation 
act of the state of its home office: IIeld, upon the record, as now appears, there 
was no error in the Superior Court retaining the second, third, and fourth causes 
of action, relating respectively to the contractual duty of the defendant to pro- 
vide and keep a physician a t  the camp where the plain1 iff was injured, and its 
neglect to furnish him transportation to his home, as elements of damage. Farr  
u. Lumber Co., 726. 

12. Courts-Trials-Bench Warrants-Arrest of Witness-Expression of 
Opi?zion.-Where one of the defendants, on trial for murder, has been released 
on the granting of a motion as of nonsuit ugon the avidence, and ordered ar- 
rested, in the presence of the jury by the judge for illicit distilling of spirituous 
liquor, on e~idence given on the trinl, and bond require? for hi? rlppearance, it  
is not an expression of opinion by the trinl judge in the case a t  bar upon the 
weight or credibility of the evidence, as it might if he had been held for per- 
jury. S. v. Slagle, 895. 

COURT'S DISCRETION. 

See Physicians, 1 ; Attachment, 2 ; Jurors, 1 ; Trials, 1. 2 ; Issues, 1. ; Appeal 
and Error, 33, 88; Partition, 1 ;  Pleadings, 21; Criminal I.aw, 21. 

CREDITORS. 

See Actions, 10; Equity, 7 ;  Partnership, 5. 

CRIMINAL LAW. 
See Contracts, 15; Equity, 1; Appeal and Error, 71, 85, 94; Evidence, %; 

Constitutional Law, 21; Intoxicating Liquors, 10, 11, 12. 

1. Criminal Law-Indietmenis-Consolidation of ITil1.-Where the grand 
jury has found two separate indictments, one charging arson and the other the 
less offense of house burning, both arising from the same transadion, the two 
may be consolidated and a conrictiun of the less offense will be sustained on ap. 
peal. C.S. 4622. S. v .  Brown, 761. 

2. Criminal Law-Abandonme?zt of Wife-Hziebana' and Wife-Statutes- 
Strict Construction.-C.S. 4447, making it a misdemeanor for a husband to will- 
fully abandon his wife without providing for her support ,ind that of the children 
of the marriage, should be strictly construed, and its terms may not be extended 
to include, by implication, cases not clearly within its meaning. S. u. FaZkner, 793. 

3. 8 a m e B u r d e n  of Proof - Defenses. -- The willful abandonment of the 
wife is an essential element of the offense made criminal by C.S. 1447, and the 
prosecutrix is required to show beyond a reasonable doubt, upon the issue of de- 
fendant's guilt, that he had willfully abandoned her without providing adequate 
support, from which the jury may infer, if so satisfied, tFat it  had been done in- 
tentionally, without just cause or legal excuse. Ibid. 

4. Same-Statutes in Pari Materia.-C.S. 4448, by specifying certain cir- 
cumstances under which the failure of thc husband to provide an adequate sup- 
port for his wife and children, shall be prccumptire evidence that such abandon- 
ment and neglect was willful, construed with the preceding section 4 4 7 .  making 
his willful abandonment a misdemeanor, evidences that the legislative intent was 
well considered, and that not the mere ahnndonment, but the willful abandon- 
ment was the criminal act contemplated. Ibid. 
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CRIMINAL LAW-Continued. 

5. Xanze-Evidence.-In order for the jury to acquit a defendant tried for 
the willful abandonment of his wife i t  is not required that he introduce evidence 
in his defense, nor is his failure to hare done so to be taken a g a i n ~ t  him, and the 
burden of the issue remains on the State throughout the trial. C.S. 4147. Ibid. 

6. Same-Wife's Unchastit!j.-Upon the trial of the husband for abandon- 
ment, C.S. 4447, the wife's unchastity is a defense, which he inay put in h u e  by 
cross-examination or othern-ise. with the burden remainicg on the State to show 
his guilt beyond a reasonable doubt. Ibid. 

7. Same-Burden to Pl-odl~cc-Evidc?zce.-Upon the trial of the husband for 
the willful abandonment of his wife, C.S. 4447, the burden of producing evidence 
of the wife's unchastity is not upon the husband, or within the rule applicable 
when the facts and circumstances are peculiarly within the linowledge of the 
party relying upon them. Ibid. 

8. Criminal La%-Abandonment-Defellue-Evidence-Facts Admitted or 
E~tab7ished~Stat11te.s.-Where the nonsupport and abandonment of the husband 
are both established or admitted, C.S. 4448, it  may be nece-sary for the defecd- 
ant to come forward with his er idexe and proof to amid the risk of an ndverse 
verdict. Ibid. 

9. Criminal Laze-Husband and Wifr-Abandon~nent - Civil Eemedies - 
Statutes.-Requiring the State to show the husband's willful abandonment of 
his wife, etc., beyond a reasonable doubt, C.S. 4427, does not deprive the wife of 
her civil remedies under the provisions of section 1667. Zbid. 

10. Criminal Law-Nezc7y Discovel-ed El'idewce-Sezo Trial.-The court will 
not grant a new trial after verdict for newly discovered eridence in a criminal 
case. S. v. Jenkins, 818. 

11. Criminal Lazo-Recent Possession-Trials - h i d e n r e  - Questions fo? 
J?rr?/-Stnt1ifes.-7V11ere the prosecutor's goods have been stolen two days before, 
they are found in the defendant's possession, with conflicting eridence upon the 
question of his having stolen them. the caw can only bc determined by the jury, 
and the defendant's motion to dismiss, C.S. 4643, must be denied. Ibid. 

12. Criminal Law-Znstructio?is - Nezrl?] Discoeered Evidence - Presump- 
tions-Appeal and Error.-Where the defendant was beinq tried for larceny, and 
the question of "recent possession" had arisen, a mere technical error in the use 
of an expression as to the burden being upon the defendant of explaining his 
possession of the stolen articles mill not be held revcrsiblc error when the court 
placed upon the State the burden of showing the defendant's guilt beyond a rea- 
sonable doubt, and emphasized this part of the charge. Ibid. 

13. Criminal La-Robbcrv-Feloniozis Assa~llt-Evideme-Trials - Q~ies- 
tions for Jury.-Under the conflicting evidence in this case and upon s trial free 
from prejudicial error, the verdict and judgment are u p h ~ l d  on appeal, finding 
the three defendants guilty of robbing the prosecuting witness and his wife a t  
their home, and one of them also guilty of a criminal assault on him with a 
pistol. S. v. Dorsett, 826. 

14. Criminal Law-Indictment-Spirituous Liquors-Intoxicating Liqtcors- 
Statutes.-The validity of an indictment for thc unlawful sale of intoxicatiug 
liquors does not depend upon a charge of a sale to any particular person or to 
persons unknown. C.S. 3383. S. v. Lemons, 528. 
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CRIMINAL LAW--Continued. 

15. Same-Jurisdiction-Courts,-When it appears that the court has juris- 
diction of the offense charged against the defendant of violating our prohibition 
law, it is not necessary for conviction for the indictmnnt to charge the date of 
the transaction or that the offense was committed in that rounty. C.S. 4625. Ibid. 

16. Same-Waiter.-Where am indictment for the violation of our prohiti- 
tion law has been found by the grand jury of the county, the defendant, a s  to 
jurisdiction, waives the omission of the indictment to charge that the offense had 
been committed in that county, by failing to enter a plea in abatement a t  the 
trial, Ibid. 

17. Same-Statutes.-$ motion in arrest of judgment will not be allowed 
after conviction for omission of the bill of indictment to charge the date of the 
offense or its failure to show the venue thereof. C.S. 46'23, 4625. Ibid. 

18. Criminal Law-Verdict -Jurors - E:xplanatiort -- Reconzmendation of 
Clemency.-The verdict in a criminal case should eitqer be "guilty" or "not 
guilty," and the trial judge may properly see that it is so rendered, it being in 
his discretion to hear the jurors state their reasons for their verdict of guilty; 
and a recon~mendation for clemency is but surplusage. Ib'd. 

19. Criminal Lat~-Evidence-AVotio~ts-Nons~itt -- Defendant's motion to 
disnliss a criminal action as in case of nonsuit upon the evidence will be denied 
when the State's evidence, taken alone or with the other evidence in the case, is 
sufficient in law for a conviction. S. v. Crouse. S35. 

20. Same - Circ!rnzstantial Eoidence - Inferences -- Questions for Jury - 
Trials.--Where there is absence of direct proof of the defendant's guilt on the 
trial of a criminal action, the jury may not only find the basic facts, but make 
the permissible inferences therefrom in determining the question of the defend- 
ant's guilt of innocence, which enters into the consideration of the court upon de- 
fendant's motion to dismiss as in case of nonsuit. Ibid. 

21. Criminal Law-Larceny and Rcreioing-Severance-Motions-Court's 
Discretion--4ppeaZ and Error.-Where the indictment charges several defendants 
with larceny or receiving goods from the warphouse of the prosecutor a con- 
nected manner, a motion to sever the trials is addressed to the sound discretion 
of the trial judge and his refusal of the motion is not 13eviewable on appeal. S. 
v. Pannil, 838. 

22. Criminal Law-Larcenu and Receioing-Efiia'e~we-Intent-Knowledge. 
Where there is evidence that the warehouse of the prosawtor was broken into in 
the night and a large quantity of oats was taken therefrom, as charged in the 
bill of indictment, and wagon tracks led therefrom to the barns of the several 
defendants, wherein bags of oats were found enrly the n w t  morning, with marks 
thereon tending to identify them as the property of the prosecutor, evidence that 
bags of "sweet feed" were also found there with identifying marks is competent 
as tending to show ownership of the goods and lmowletlge and intent upon the 
two counts in the bill of indictment of larceny and receiving of the onts. Ibid. 

23. Criminal Law-Larceng-Evidence-A70nexpcrt - Opinion Upon Collec- 
tive Facts.--Where there is evidence that a witness tracked a stolen automobile 
to the house of the accused, where he found both him and the car, his further 
testimony descriptive of the defendant's appearance. that "his clothes were damp, 
shoes muddy, looked like. Didn't look like they had been unlaced in several 
days," is not objectionable as opinion evidence of a nor~expert witness, but ad- 
missible under the rule that such instantaneous and ordinary conclusion of the 
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mind may be received as  a short-hand method of giving the facts as they ap- 
peared to the witness, or were presented to his senses a t  one and the same time. 
8. v. Skecn, 814. 

24. Criminal LULG-Larcetzy--4idijzy and A betting-.-lccessot y -Ec ide~c~--  
1tlstruetio~~s.-JVhere there is exidence that the defendant stole the automobile 
of v-hich he was accused, and that his appearance or n~ucldy condition indicated 
he had been riding therein, and he contends, with his evidence, that some one else 
had stolen the car and left it in his yard, where it was found, an instruction to 
the jury is not erroneous that the defendant would be guilts if he had stolen the 
car or abetted others therein, upon the principle that one who aids anr! abets an- 
other in the commission of a crime is equally guilty with him. Ibid 

2.7. C"rin~i11a1 Imr. - Producimj dbortio?~ - Erldciicc - Xofiotz to Dismiss - 
Stututes.-Where the defendant is tried under C.S. 4226 and 4227, for producing 
a miscarriage or abortion of a pregnant woman, the action will not be dismissed 
upon the evidence if i t  is sufficient for a conriction upon either count. S. u. 
Martin, 846. 

2G. Same-Questions for Juru-Trials.-Upon the trial in this action, 
wherein the defendant n a s  indicted for procuring the miscarriage or abortion of 
a pregnant woman, under the provisions of C.S. 4226 and 4227, testimonv of the 
relation between the defendant and the woman, his paying half of the doctor's 
fees, and his concern as to t l ~ e  rrsult, is held sufficient to sustain the verdict of 
guilty, taken in connection with the other evidmcc in the case, Zbtd. 

27. Criminal Law-Jndictment-Tinzf Rot of thc F:ssenc~.-Ordinarily it is 
not required that an indictment for larceny and receiving charge the exact time 
of the alleged offense, this not being of   he essence thereof. S. v. Ocercnsli. 889. 

28. Satrle-Evidetzcc-Variance-Z~~dictmttzt.-he the trial upon two in- 
dictments have been consolidated; and the time of the offense charged ns to the 
appellants is prior to the time alleged as to the other defendants in the second 
bill of indictment; and the evidence tends to show that the appellants were guilty, 
a t  the latter time, this variance between the time charged and the proof is im- 
material, and a verdict of guilty will be sustained on appeal. Ibid. 

20. Criminal Law-Larceny - ilf t essorirs - Priwipals - Conspiracl~ - 191- 

structions.-Where the appellants entered a ~rearrangecl plan, with others, for 
the others to enter a certain warehouse and steal goods therefrom, which the ap- 
pellants were to receive and pay for, and this was accordingly done, the appel- 
lants, having aided, abetted, advised. or procured the crime, are guilty with the 
others as principals, and an exceljtion that the judge advertec! to them in his 
charge as accessories, on the facts presented in this case could have worked no 
harm to appellants, and is untenable. Jbid. 

30. Criminal Law-Sen telzce41~dgment--Pending Sen tenccs - Commence- 
molt of Sentence.-A sentence, u p o ~  conviction in a criminal action, which recog- 
nizes all existing sentence of the same clefandant then pending on :~ppeal to the 
Supreme Court, and makes the tern1 of imprisonnicnt to begin a t  once, or im- 
mediately after the expiration of the former sentence, according to the outcome 
of the sppeal, is not void for uncertainty, indefiniteness, or being alternative or 
contingent; and ~vhen a pardon has been obtained from the Goverxor. in the 
meann-hile, the present sentence will take effect a t  once. 8. z'. Satterzchite, 892. 
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CROPS. 
See Insurance, 1; Landlord and Tenant, 2. 

CHOSSISGS. 
See Railroads, 14, 15. 

CURTESY 
See Wills, 28. 

CUSTOM. 
See Negligence, 18. 

DAMAGES. 
See Courts, 1 ;  Equity, 2 ;  Contracts, 1. 22; Roads and Highwflys, 4 ;  Land- 

lord and Tenant, 1 ;  Waters, 1 ;  Statute of E'muds, 5 ;  Constitutional Law, 7 ;  
Evidence, 10, 22; Express Companies, 1 ;  Injunction, 3 :  Principal and Agent, 2, 
5 ; Vendor and Purchaser, 2. 

1. Damages-Punitive Damages-Public Polic?j.-Punitive damages are al- 
lowed in proper cases on the ground of public policy fcr example's sake, and 
given to the plaintiff because it  is awarded in his suit. Fcrd v. McAnally, 419. 

2. Same-Verdict-Discretion op Jurg-E~cessive or Arbitrary-Appeal and 
Error.-Where punitive damages are allowable, their award is in the sound dis- 
cretion of the jury, and the amount so awertnined will not be disturbed on ap- 
peal, unless excessively disproportior~ate to the circumstawes of contumely and 
indignity present in each particular case, and in the instant case the verdict 
therefor is not regarded as being arbitrarily or harshly rendered, upon the facts 
appearing of record. Zbid. 

3. Damages-Evidence-Insfructiona?-Profits-Punt Damages. - In  an 
action to recover damages for an al!eged personal injuqv :iegligently inflicted by 
the driver of defendant's motor bus operated for hire, eviclence as to the defend- 
ant's profits is harmless, or not prejudicial to the defendant when the charge of 
the court is correct as to the measure of damages, exclude,a recovery for punitive 
damages, and it appears that no proflt was derhed from the enterprise. Jordan. 
v. Motor Lines, 569. 

4. Damages-Railroads-Negligence - Personal Znju?y - Measure of Dam- 
ages.-Where there is evidence that the plaintiff, in his action for damages, has 
been negligently injured by the defendant railroad company so as  to impair his 
judgment and cause pecuniary loss in his manngement of his affairs, i t  is compe- 
tent to show upon the issue of his damages that before the injury he had made 
and accumulated money, and since, in consequence of the injury, he has become 
embarrassed in his affairs and deeply involved. Bann v. R. R., 567. 

DEADLY WEAPON. 
See Assault, 1. 

DEATH. 
See Evidence, 8. 

DECLARATIONS. 
See Evidence, 8, 27, 28, 31; Appeal and Error, 91, 95, 

DECISIONS. 
Decisions-DZssenting Opinion-Authority.-The decis.ons of the courts of 

other states are entitled only to the persuasive weight given on account of the 
force or correctness of their reasoning, and this may be acorded to the force or 
correctness of the reasoning of a dissenting opinion therein filed. Higp e.. 
Dupont, 9. 
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DEEDS AND COKT'EPANCES. 
See Contracts, 8, 11, 13, 17; Estates, 1;  Trusts, 4, 6 ;  Instructions, 10, 16; 

Judgments. 15 ; Wills, 2 ; Tenants in Gammon, 2 ; Banlis and Banking. 7 ; Cor- 
porations. 3 ;  Insane Persons, 1 ;  Evidence, 31; Married Women, 4 ;  Statute of 
Frauds, 11 ; Easements, 1. 

1. Deeds and Co?~vc~anees-Bcu?~darie~~-E2;idet~cr-Gral Reputation.-- 
Where the location of the boundary line betneen adjoining owners of land is in 
controversy, in an action of trespass involving titlc, and it  appears from the call 
in one of the deeds, from a common source, that it is a certain distance from a 
certain street calling in cluestion the width of the street, it is competent to show 
the general reputation of the width of the street by a \ritness who has known it  
for thirty years, commencing a t  a time h ~ f o r r  any question relating to it  was 
in controversy, or any of the land was owned by the parties to the action. Barn- 
hill v. Hardee, 85. 

2. Deeds and Corcvel~ances-Pritzcipal afzd Agent-Repzidiatio?t of Agency- 
Title fo Lands-Where defendant claims title to land 2s taken by plaintiff in his 
own name when, in fact, he was acting for defendant, to whom it should h a w  
been conveyed, but there is evidence that the defendant had repudiated such 
agency, the verdict of the jury in plaintiff's f a r w ,  under a correct instruction 
of the court, settles this question adversely to the defendant. Bradford 2,. Bank, 
225. 

3. Deeds-Tenants in CotnmoniLimitntions.-To ripen title to lands under 
a deed from a tenant in common adverse possession for twenty years is neces- 
sary, and this applies to one to whom the alienee of a tenant has attempted to 
convey the entire estate. C.S. 430. Ibid. 

4. Deeds and Con~ellances-Registration-Color-Title-Common Source.- 
An unregistered deed is not color of title whcn the parties to an action for the 
recovery of land are claiming under the same source. Ibid. 

5. Deeds and Con~eyances-Tenants in Conzmon--Partition-Evidence-Iw 
structions-Appeal and Error.-The claim of title to the lands in controversy un- 
der a division thereof by tenants in common does not arise in the Snpreme 
Court, on appeal. when the trial judge has charged the jury, without exception 
taken, that there \vas no eridence to show a legal clivision between the tenants 
in common. Ibid. 

6. Deeds and Conueuances-Registration-Noticee-No notice, however full 
or formal, can supply that of the registration of convevances of land required by 
statute to give priority over creditors or purchasers for value. C.S. 3311. Black. 
nall v. Hancock, 369. 

7. Same-Liens-Pri0ritie.s-Btltng-l~fdexi?zg.--The priorities between two 
mortgages or deeds of trust on land, appearing upon the index of the register of 
deeds to have been regi~tered on the same n~onth, exact date not piven, nnthing 
else appearing, may be determined by the time of Eling for registration, and their 
relative position on the index. Attention is called to ch. 68, Laws 1921, amending 
C.S. 3553, though not applicable to the instant case. Ibid. 

8. Same-Lie?~s-Priorities-Mortgages-Regi~tration.-Where there is an 
implied agreement between the mortgage debtors that the one taking a subse- 
quent mortgage should pay off and discharge the first one and scquire the bene- 
fits of the lien, and it appears that the prior mortga~e was never registered, but 
that a third mortgage had also been given on the same lands and registered prior 
to the second mortgage, there is no existent wnity in favor of the first and uc- 
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registered mortgage upon which subrogation can rest in favor of the second mort- 
gagee whose mortgage has been registered subsequent to the registration of the 
third one. Ibid. 

9. Deeds and Conceyances-Mor tgnyes-Prior Mortgages - Registration - 
Liens-Recitation in Warranill of Prior Liens.-Where the lands hare been sub- 
jected to three mortgages, one for the balance of the purchase price, which has 
not been registered, and the third merely refers to the firqt mortgage lien in 
omitting it from the warranty clause, and is recorded before the second, the mere 
reference to the first mortgage ill the third onc, is not such a recognition of its 
valid existence and binding edect as to postpone the third mortgage lien to that 
of the second and last registered mortgage. Hi??to)i 1;. Lee, 102 K.C. 28. cited and 
distinguished. Ibid. 

10. Deeds and C o n ~ c y a n c e s - ~ V o t , f y n g e ~ ~  -- Judgmrnts -Execution Sales - 
Title.--The owner of land conreyed to A.. taking immedir~telg a mortgage to s s  
cure the purchase price, and thereafter the land was sold in esecution of a judg- 
ment against 8., under which the defendants clnirn title by deed accordingly 
made; and the plaintiff claims as s; purchaser under tbe ?sea ted  power of sale 
contained in the mortgage: Held, the title remained in 1he mortgagee and the 
purchaser a t  the mortgage sale and his grantee obtained a good title as against 
that claimed under the execution sale, notwithstanding the mortgage note may 
hare been assigned to a third person. Sembl~, the title passed immediately from 
A,, under the mortgage, leaving none upon wbich the csecution under the judg- 
ment could take effect. Lowdcrmilk v. Biitler, 303. 

11. Deeds and Conccyances-Title bl! Bstoppel-lf'eecfiny an Estoppel-Pur- 
c h a s ~ r s  for Value-Notice-Registratim-Thc principle upon which title by 
estoppel, called feeding an estoppel, is a l lowd where a person haring no title to 
lands assumes to convey it  by deed with warranty and ].hereafter acquires the 
title, does not prevail against that scquired by a purchaser for full value, without 
notice, under a prior registered conveyance of his chain 7f title, snd such pur- 
chaser is not affected with constructive notice of deeds or claims against his im- 
mediate or other grantor prior to the time when such gra itor acquired the title. 
Door Go. c. Jouner, 518. 

12. Same-Equitu.-The principle upon which title Fg estoppel may be ac- 
quired against one conreying land hy deed with warranty, a t  a time he had no 
title and has afterwards acquired it, called feeding an estoppel, is an equitable 
one, not available against purchasers who have acquired the legal title by prior 
registered deed for value without notice. As to whethcr title by estoppel would 
prevail against one holding by a prior registered conregance with or without 
notice, Qumre? Ibid. 

13. Same-Married Women-Statvtcs.--As to the doctrine of title by estop- 
pel applying to a married woman under the provisions of C.S. 260, who has joined 
with her husband in a deed to his lands with warranty, the wife's interest not 
appearing on the face of the instrument, hut which title the wife afterwards ac- 
quired. Qumre? Ibid. 

14. Deeds and Conceyances-Married Women-Husband and Wife-Void 
Deeds-Purchaser Without Xotice-Descent-Partition.-Where, under a void 
deed from his wife of her separate realty, th11 husband has conveyed the lands to 
a third person, the purchaser cannot acquire any right under his deed as a pur- 
chaser without notice against the child or heir a t  lnw of the deceased wife, but 
only as  against the life estate of his grantor as tenant by the curtesy in his wife's 
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lands; and the heirs a t   la\^- of the wife, after the expiration of the husband's life 
estate, are entitled to actual division uf the lands as tenants in comnion or a sale 
for division, as the case may be, in proceedingc for partition. Foster r. Williams, 
6.32. 

15. Same-Infa~~ts-Rattficaticn-Cotcsideratiot~ Revtorrd -Where the in- 
fant is entitled to the separate realty of his mother by descent which the father 
has attenlpted to colixey to another under a wid deed and received and atill 
holds the full consideration, the principle that the infant is put to his election to 
restore the consideration. etc., has no applicntion, and he may avoid the deed of 
his father within three jears after coming of sge. Ibid. 

16. Deeds and Co~zveyatzces-Contracts-Tittzbcr-Exte?~sio? Period-Con- 
ditiow-Where a deed to standing timber grants a further extension of time for 
cuttinq and removing the timber in case of death or fire. neither thc grantee r?or 
his ahsigns can claini any right under the extension clause without showing that 
a delay in cutting and removing the timber has been mused under the conditions 
stated in the deed. ITilcox 1;. McLcod, 637. 

17. Deeds and Cot~ce~ances-Co?ztracts-Ti~?~ber-Assiylznzet~ts-Parol Con. 
tract-Pozrcrs-Rez;ooattor~.-Where the vendee under a deed to standing tim- 
ber has assigned his rights thereunder by a par01 agreement, his assiqnee, a t  
most, can only cut and remove the timber from the owner's land until stopped by 
his assignor, the grantee in the deed; and where he hits clone so within the life 
of the original contract, and after his death, his right under his deed has expired, 
his assignee cannot claim any estension right nndcr the original contract to con- 
tinue to cut and remore the timber that is conditioned upon the death of his 
grantor, the grantee in the original deed, or any one ehe. Ibid. 

18. Same-Erecutors and Ad~?tinistrators-1ViZls-Heirs at  Lazo-Powers 
of Attor)iel/.-The esecutor cannot exercise a p m e r  for the sale of lands not con- 
ferred by the will, escept for the payment of debts in arcordance with the method 
preccribed by law; and a power of attorney cxecutcd by the devisees respecting 
other lands than the bclis itz quo cannot have the effect of restoring a right to 
cut and remove timber from it which had expired in the lifetime of their an- 
cestor. Ibid. 

19. Deeds and Conceya?zces-3Iarricd TV'on'onae?~ -Free Trader - Probate - 
Consideration-Equitable Title-Legal Title. -Wherp a married woman conreys 
her land without the written consent of her hushand under an invalid registra- 
tion as a free trader, and has received the full cornideration therefor, a part be- 
fore and a part after her husband's death. it rests the equitable title in her 
grantee and those claiming under him, which. nnder a consent judgment between 
the parties, may vest the legal title to the lands in him. &fills u. Tabor, 722. 

20. Sanze-Registration-LiensJz~dgmertts-Mortgaes.-Where there is a 
lien by judgment against the holder of an eqnitable title, C.S. 614, to lands subject 
to his registered mortgage to secure the balance of t h ~  purchase price, his deed 
registered after the lien of the judgment had takcn effect, cannot render the lien 
under the mortgage superior to the judgment lien, and cquity xi11 remove the 
lien of the mortgage as cloud upon the title cf the purchaser at  the exemtion sale 
holding the sheriff's deed. Mayo 1'. Staton, 157 N.C. 680. Ibid. 

21. Same-Estoppel.-Where the judgment creditor and a mortgagee under 
a prior registered mortgage claim the land from thc same pelson, t h q  are ordi- 
narily estopped to deny the title of their common source, but where the deed 
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from this common source, upon which the mortgagor's tiile depends, has beeu 
registered after the judgment lien has talien effect, this element of estoppel does 
not apply to the purchaser a t  the execution sale. Ibid. 

22. Deeds and Conveyances-Descriptions-Rozcndaricc,.-The principle upon 
which a deed to lands must be construed most strongly against the grantor does 
not extend to including lands not embraced in the descripti~m. Fergzlson v. Pibve 
Co., 731. 

23. Sante-Specific Descriptions-General Drscriptions.--The principle upon 
which a general description may enlarge the boundaries embraced in a more 
definite description of lands which it  follows, tiepends upon the intent as gathered 
from the deed that it should do so, and it  appears that the grantor intended that 
the general description was inserted in an attempt to make the specific descrip- 
tion more certain. Ibid. 

24. Deeds and Conve~ances-Leascs-Interpretation--Eas~me~~ts.-In con- 
struing a written instrument of lease, the n-hole thereof will be considered in 
order to effectuate the intention of the parties as gathered from the words em- 
ployed; and where, in a lease of land, the word "appurtenances" has inappro- 
priately been used only in the warranty, it may be considerel as hear i~g  upon the 
intention of the lessor to pass an easement when construed with other appropriate 
words appearing in the writing. Meroney u. Cherokee Lod!le, 739. 

25. Deeds and Conveyances - "Color" - dd~;erse Possession -Evidence - 
Chain of Title.-Where plaintiff shows title by mrsne co~~veyances of land in 
question from a State grant, with evidence of possewion, m d  defendant c l ~ i m s  
under a prior grant from the State, without connecting himself therewith with 
only evidence of three years possession, it is tnsufficient to ripen the defendant's 
title, and an instruction to the jury to that effect saying it would require seven 
years adverse possession, etc., under color, is correct. Fellouw v. Doujd, 776. 

26. Deeds and Con~eyances-"Color" - .4dverse Posse.~sion - Evidence. - 
Where the defendant claims title to land by seven years adverse possession under 
"color." evidence alone that he had a boiler and enginc on ten acres of the land 
a t  some indefinitely stated length of time, for the purpose of pumping water 
through pipes to a sawmill on an adjoining tract, is too indefinite to ripen his 
title. Ibid. 

DELEGATIOX O F  POWERS. 
See Constitutional Law, 3. 21, 24; Employer and Employee, 2. 

DELIVERY. 
See Bills and Notes, 3 ; Contracts, 26 ; Evidence, 31. 

DEMURRER. 

See Evidence, 2 ;  Pleadings, 6, 9, lo! 13, 20; Vendor and Purchaser, 1; In- 
junction, 7. 

DENIAL. 
See Evidence, 35. 

DEPENDENTS. 
See Actions, 1. 

DERAILMENTS. 
See Pleadings, 15. 
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DESCENT AKD DISTRIBUTION. 

See Constitutional Law, 15 ; Deeds and Conveyances, 14 ;  Wills, 26;  Estates. 

Descent ccnd Distributzon-Illegitirrzates - Blarc.~ - 3Iar1 iaqe - Evldencc - 
Hea?salj Elidetzce-T7aditions.-mhere one claimc lauds of his father by de- 
scent by reason of tine subseqnent n~nrr iage  of his  parent^. the child so born is 
recognized as lrgiti~nnte for the purpose of inheriting, and this may be shown 
by evidence of the declarations of the parents, or by family traditions ante litem 
motanz, this being a n  exception to the rule e~t lnr l ing hearsay eridmce. C.S. 279, 
2417. Bozmzan v. Howard, 662. 

DESCRIPTION. 
See Deeds and Conveyances, 22, 23. 

DIRECTOR GEKERAL. 
See Appeal and Error, 17, 36; Eridcncr?, 17;  Judgments, 8 ;  Statutes, 8 ;  

Express Companies, 1; Parties, 2 ;  Railroads, 3, 4, 5. 

DIRECTORS. 
See Corporations, 2, 3. 

See Constitutional Law, 10; Guardian and Ward, 2 :  Insane Persons, 1. 

DISCOVERY. 
1. I)i.~cor~r~~-E~~dc?~cc-~Stntutcs.-To obtain an  order for the inqpection 

of papers, C.S. 1823, i t  is necessary for the party deeirinq their use to set forth 
the facts or circumstances in hi? af f ida~i t  from which their materiality and neces- 
sity may be seen by the court, and a11 allegation mere& that an  examination, etc., 
ir materinl and neces~ary is bnt a conchqion of law of such party or his own 
opinion thereof, and is insufficient. Mzca Co. 0. Ezprcss Co., 669. 

2. Same-Trinls-OrdersJ~idg?~~ents.-An order of the court under the  
provisions of C.S. 1823, 1824, for the  inspection of papers by the ndrerce party to 
the action, or their necessity for being produced on the trial, is  fatally defective 
when requiring them to be filed with the clerk of t h ~  court a t  a certain time and 
fearing them there indefinitely, beyond the control of the party to ~ h o m  they 
belong, it beins required that the order hhould either designate a ccrtair. time for 
their inspection by the applicant or prochm them upon the trial, if a previous in- 
spection of thcm is not desired. Ib id .  

DISCRETION. 
See 3lunicipal Corporations, 2 ; Roads 2nd High-ayq, 4 ; Constitutionnl Law, 

26. 
DISCRETIOX O F  JURY. 

See Damages, 2. 
DISCRIJItNSTION. 

See Commerce, 1. 
DISMISSAL 

See Appeal and Error, 11. 13, 14, 1 7 29. 33. 53. GI. GS, 70. 03: Actions, 4 ;  
Homicide, 3 ; Judgmentc. 8 ; Pleaclines, 14, 19 ; Railroads. 1, 4 ; Injunction, G .  

L)TSSOT.UTION. 

See Corporations, 5 ;  Limitation of Actions. 5 

DIVIDENDS. 
See Corporatiom, 2. 
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DIVISION OF STATE. 
See School Districts, 2 ; Injunctions, 1. 

DIVORCE. 
See Appeal and Error, 1. 

Divorce-Separatiotz-Itzsot~ity-Suit of* Partu a t  Pazt1t.--Our statute, C.S. 
1630(4), amended by cli. 63, Laws 1921, making a scpar~tion of husband and 
wife for five years a ground for absolute divorce, does nr t  extend to granting 
the decree upon the suit of the 11arty in fault, or where the other party has been 
forcibly separated by infirmity: nor vill  the divorce be g a n t e d  a t  the suit of 
the husband when the separation of the wife has been occasioned by her incnr- 
ceration in a hospital for the insane. Lce v. Lee, 61. 

DOCKET. 
See Appeal and Error, 39, 61, =, 66, 70, 93. 

DOGS. 
See Constitutional Lam, 7 ;  Evidence, 18. 

DOMICILE. 
See Guardian and Ward, 3. 

DRAINAGE DISTRICTS. 
See Waters, 1. 

1. Draindqe DiStricts-Jfainte?zunc~-A~ses8m~1~t~--SI  riff^ - Cnrnmissi~ti~ 
-Statutes.-Under the provisions of the statute creating the Mnttamuskeet Drain- 
age District, c11. 442, Laws 1909 (C.S. 33.50), the control thereof, sfter its com- 
pletion, is continued in the board of drainage commissioners for the purpose of 
its maintenance, and authority is given it to 1 e 1 ~  assrssments therefor on the 
lands benefited in the same manner and in the same proportion as  the "original 
assessments" were made, and collected by the qame officers 2,s those by whom the 
State and connty t aws  arc collectt'd: Held, the term "orig~nal asswsments" re- 
fers to those made for construction work or bonds issued therefor, and the asseas- 
ments for maintenaixx should be rollected by the sheriff of the countr for the 
purpose of mninteiifince, as taxes for general county purpost+ are to he collected 
by him. Conzrs. v. Davis, 140. 

2. Same-Compensation Implied.--The policy of our ;State is to give just 
compensation for services rendewd by its agtwies, and wlile i t  is within the 
power of the legislature to impose further duties upon its shtrifls or tax collec- 
tors without increased compensation, in this case the rjght to commissions upon 
the collection of assessments for the maintenance of a drainage district where 
thtlre is no e s l ~ r e ~ ?  provision to this effwt. is implied from the language of the 
statute when constiued rls a whole. Ibtrl. 

3. Same-Taxation.-By cli. 67, L:~ws 1911, certain sevtions of the general 
drainage act of ch. 412, Laws 1900, were repealed, and x r t a i n  other sections sub- 
stituted, leaving in force section 29 of the latter act, provitlinq for the continu- 
ance of a drainage district established therrunder. under a board cf commis- 
sioners, for maintenance. \vit11 authority to levy assessments for that purpow to 
be collected by the sheriff or t a s  collector of the county: Hrld, Rcr. 3245 (now 
C.S. 8042), under the title of sheritys and tax collectors, allowing them a commia- 
sion of .5 per cent on "assesstnents collected," refers cnly to t aws  ct llected for 
general gorernmentnl purposes, and not to assessments in drainage districts in+ 
posed for the special bencfits to the lnndc: tht rein, and cornlniqsions on assess- 
ments for maintenance arc lilnitcd to 2 per c$ent by Laws 1909; and this con- 
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struction is  not affected by the  relleal of sec. 36, 1,an.a IW, by ell. 152, see. 2, 
Laws 1017. Ihid. 

4. Sn~~~c-Go~er?~mc'~it-Pcli t icaZ S u b d i ~ . i s i o ? ~ s . -  drainage ilistrict is not 
a political d i~ i s ion  of tlie State, 2nd asscswwnts to be lerird for  their main- 
tenance tliffers from a t n s  t v  be levied al;d collectfxl for Stttte, county, to\\-n?hip, 
and school districts, "and other purl)cJses 17-l~atsoever," such other p u r j p e s  being 
construetl a s  meani l~g tases  collrcted ftrr purposrn of general gorernment, and do 
extend to iirainape :~sressments. Rev. 5243 (C.8. SO42). Ibid.  

5 .  Drcr it~uyc~ Districtu-Gocc'r~ nzcitt-Tflscrticn-A ssc'ssnzci~fs.--gsee~sments 
made for the mnintena~ice of n drainage district. incmporated under the pro- 
1-isions of the st;rtnte, a r e  not "Lase.<." though they n a y  be so incorrectly cle- 
nominated therein: bei~lg onlg ~wsensmerits innde for tile sl~ecial benefits to the  
lalid witliin tlie district :rnd not imlmsed for the porpose of general revenue. Ibid. 

6. Dminngr D i s t r i r t ~ r - C o ~ ~ ~ i t i ~ ~ . ~ - l ~ r c ~ c ~ . ~ ~ i ~ e r - ~ a t i o t  - C i i n l n ~ i s ~ i ~ n s  
-Statr~fcs.-Sct~rbT('. C1S. 3910, canncrt he construed to allow additional compen- 
sntion to  the county trenanrw for receiving and di~burning money of a drainage 
district under sec. 36, ch. 442, T,aws of 1909. the acts being imrelatnd; but, of 
otherwjse, the county treasurer must bring hiinself within thc 1)rovisions of see. 
3910 by shoxing the amount claiiiied was  alloned to him in the discretion of the 
county commissioners, nitliin the limit fisetl by thr. stntnte. imd that  the regular 
ljrocetlure follon-ed a s  to the d?an.ing cf the \I-mrnnts by the drainage corl~~nission 
1qmn f ~ m d s  on hand clcrired I'rom collectio~ls for  the benefit of the drainage dis- 
trict alone, etc. Conws. LI. Credle, 442 

7. Srrn?c-E,rprcrsio I'nilrs, Est E.ccltiuro dTfo.i119.-Sec. 13, ch. 67, Lav-s 
1911, dealing d t h  the co~npeniation to be qlloned the  count^ treasurer for clir- 
bursing the rerenue obtained from the  i n k  of bondq of a tlminnqe district, pro- 
rides but one coii~l,ensation for all services, i. ?., 2 per cent of tile r e ~ ~ ~ i n e  de  
riretl from the sale of the  d ra~naye  bonds, and expreqsij- (lrnies cowpencation for 
certain other s e n  ices ineutioned, and  if not, then under the dwtrine cf cxpressio 
zrnircr cst crcl~rsio a7f~rtrts t11r t reawrer  ip not entitled t~ cc~~npr~nsatinn !)r nray 
of commisqions on the  moneys derived from as-essments for  nraintenantc. Ibid. 

8. Drainngc Dintrict.s-Cotcnty Treus~ircr-Commixsio~,s-Ro~~rl~~.-The claim 
of the trensurrr of the  caoantj- ftrr comniission derived fro111 nssessiilents in J la t -  
tamusbeet Drainage District is not allowed on this appeal, unrler the decision 
of Con~rs.  I:. Ct'erlir, cintr, 442, which also covers the question :IS to comn~isaions 
on the receil~t and tlisbnrseinent of canal tolls by him. C'o~nr.r. 1.. Brim. 447. 

9. Drai~ta,qc Di8tric.t-Diao'elio?~ar!/ P.gtc'o',?-Stfl t~rtc.r-As.scst~)tzciits. - The 
Legislature. in autlinrizing the e ~ t a l ~ l i s h ~ n m t  of n drainage district, mng very 
lnrgely colninit to the commissioners the esc3rcise of thc>ir jutlgment a s  to  ~ ~ I l a t  
should be done in carr~i!lg out the genernl proriaions ~pc~~: i f i~d by the  ?tatnte. and 
th r  special act of the Legislature creati:ig the Cnstcn County 1)rainngr Comu~is- 
sion, ch. 427. Pnblic-1,ocnl Laws of 1!111, thus constnlcc'.. (low not relieve a land- 
owner therein from paying his authorized :lsscs~rnents for bendits solply became 
the comniission firiled to strictly 2nd literally divide the Iantls into the number 
of clnssc~s therrin net ont. Xilclrc~n v .  Druinnge Corn.. 511. 

10. Su~11c-_l~cctir1~~-Soti~e-l'xcc~~tio?1s-~4ctio~?~- I?? j~o~ct ion .  -Where a 
drainage district has been fornifd under the provisioris of statute, a landowner 
therein map not at tend a mteting rcyularly had 11s the cowmiwionarq for the 
purpose of a>sessing the landowners for benefitq, etc., nlnke no o b j c r t i o ~  or take 
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no exception to that placed upon his own land, or fail to proceed in the manner 
prescribed by the statute, and instead collaterally, by injuntztion, restrain the col- 
lection of these assessments by sheriff's sale; 2nd this appliss to his grnntee, Who 
knew that the lands were situate within the district arid subject to the assess- 
ments. Jfabru 2.'. Drainage District, 163 N.C. 24, cited and applied. Zbid. 

11. S~me-Appeara~~ce-T1~aiver.-TF~t1~-re the owner of land in a drairage 
district, formed under the prorisions of statute, appears at  a meeting of the 
commissioners held for the purpose, and is silent, makiug no objection or excep- 
tion to the assessment imposed upon his land, the question as to whether hc had 
been sufficiently served with notice of the nleeting beromes immaterial, his ap- 
pearance being construed as a waiver thereof, or rather as dispensing with fornial 
notice. l a i d .  

12. Drai?zagc Dist~icts-Procaedings-Pre~~~n~ptions-h'otice.---The presump- 
tion is in favor of the regularity of the official proceedings of the coinmissioners 
of a drainage district, and applies as to the sufficiency of rotice to a landowner 
within the district of a meeting duly had to assess such owners according to benc- 
fits receired from the improvenlents therein. Zbid. 

13. Same-TVaiver-Assesurnenis-13enefits.-Thr question as  to whether an 
owner of land within a drainage district has realized the tenefits anticipated is 
eliminated when there is the establishment of the district upon the report; and 
where such owner remains silent or makes no objecticn or exception a t  the proper 
time as to the proceedings of tht! board, his silence is a waiver of any right he 
may hare therein had, and the independent remedy by inju~ction is not open t o  
him. Ibid. 

14. Drainage District-Benefits-Formaiion of District-Presumptions.- 
The claim of the plaintiff, an owner of land within a drainage diftrict, es~ablished 
by authority of statute, that his land had received no benefit is held untenable 
upon the record in this case, as  he is concluded by the report and judgment of 
the commissioners, to which no exception n7as taken a t  the proper time. Ihid. 

DRVNKEKKESS. 
See Negligence, 13. 

DUE COURSE. 
See Banks and Banking, 1. 

DUE PROCESS. 
See Injunction, 4. 

DUTIES. 
See Trusts, 5 : Contracts, 28 ; Appeal and Error, 69. 

DCTP O F  JL4STER. 
See Employer and Employee, 2. 

DYIYG DECLARATIONS. 
See Evidence, 7. 

EASCJIENTS. 
See Judgments, 17, 18; Deeds and Conueyances, 24, 

1. Easoi~ents-lnzplic.ntion-Kcr*7sa~ty-DLcds and C~nt~ciia?~ccs-Scceva~tce 
of Title.-Where there is an easement upon the lands of the owner in  continnous 
necessars use by the lessee, h a ~ i n g  a riqht thcreto, of such rharacter as to be 
open and risible or readily seen or 1mon7n, u1,ou the severaocp of thc title i t  will 
remain an easement upon the land of tho purrbaser Upoil which it  is situated 
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during the continuance of the lease without the use of the word "appurtenances" 
therein. Veroney v. Cherokee Lodyc, 739. 

2. Srrnze-Presumptions-To rreate an easement by implication under a 
lease upon the severance of the lands b~ the oxvner, the i~ltwtion of the p:~rties 
will be presumed that the lesee of the premises shall continue to enjoy such 
right or easement when it is necessary to the beueiicial use of the prfmises, and 
to its convenient and comfortable mjojment, as  i t  existed a t  the time of the 
execution of the lease, and when known and risible. Ibid. 

3. Same-Outside Stairways.-The owner of larids with a building thereon 
leased an upper story thereof to be used bs a fraternal order for its place of 
meeting, with the only means of ingress and egress by a stairway on the outside, 
and then conveyed the title to a part of his l a n 3  mliereon tile stairwty was 
situate a t  the time of the lease and the severance of the title: Held, the lessees 
held an easement by implication in the lands severed, fcr the necessary enjoy- 
ment of the leased premises. Ibid. 

EDUCATTOS. 
See School Districts, 2. 

EJECTMENT. 
See Partition, 1. 

1. Ejectment-Landlord and Tenant-Notice to Tenmt.-A verbal notice to 
terminate a lease giren by the landlord, in ccnformity with the statute, is suffi- 
cient. Poindexter v. Call, 366. 

2. Sanle-Term of Lease-Issue.-Where the controversy in a summary 
proceeding in ejectment between lalldlord and tenant, is whether the contract is 
by the month or by the year, as to the landlord's notice to terminate it, only one 
issue is required, as  to the expiration of the lease a t  the time of the commence- 
ment of the action, with the burden of the issue on the plaints.  Ibid. 

3. Sam-Immateriul Issu~s-Burden of Proof-Appeal and Error-Harm- 
Zcss Error.-Where two issues are submitted to the jurj i ~ ?  the landlord's action 
of ejectment, one as to the expiration of the term of the lease, as  being by the 
month as plaintiff claimed; or by the year, as  the defendant rlairned, the second 
issue mill be regarded as surplusage on appeal, and an instruction placing the 
burden of proof on this last issue on the defendant will be regarded as  harmless 
error, i t  appearing that the jury, in answering the first issue in the affirmative, 
understood and intended to render their verd:ct in faror of the plaintifi. Ibid. 

ELECTION. 
See Statutes of Frauds, 5 ;  Schcol Districts, 4, 5 ;  Constitutional Law, 9, 16, 

17, 20 ; Contracts. 20 ; Remedies. 1 ; Equity, 6. 

1. Elections - Sch~1o7~ -- Timber - Registration -- Statzctes - Bonds - 
Turntion.-The failure to lrcep the r-gistry, for the question of the issuance of 
bonds in a special school district, open for t~vcnts days, etc., C.S. 5047, does not 
of itqelf render inlalid the issuance of the bonds accordingly approved, when it  
appears t l ~ a t  t l ~ e  mntter was fully knon-n rind diacnsscd, opportunity ofCered every 
voter to register, there wac: nothing to show that every  lector desiring to rote 
bad not done so, and there was no oppouition to the rneawre manifested. Hum- 
rnond v. McRae, 747. 

2. Elections-Schools-Bo?~d~c-Floati~ Debt-Rafifiratio??.-\There a spe- 
cial school district has inelud~d a floating debt previously incurred for sch~ol  
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purposes, in an issuance of bonds for lilie purposes under an act authorizing the 
issuance of the bonds, approved by the electors of the district, though this is not 
for a necessary expense, Const., Art VII, sec. 7, the valillity of the bonds may 
not be successfully assailed on that account, jt being within the legislative :In- 
thorib to validate by ratification the indebtedness thus incurred, and this prin- 
ciple including ratification by the electorate. Ihid. 

EJIBEZZLEJIEST. 
See Contracts, 18. 

EAIISENT DONAIS. 
See Injunction, 4. 

EMPLOYER AXD EMPLOYEE. 
See Contracts, 3, 4 ;  Railroads, 5 ;  Nuisance, 2, 

1. EnzpZoucr and Etnplo~ec-Maatcr and Sercant-Dangerous Macl~inerp- 
Safe Place to Work-A'egligence-Evidence-Question8 for Jury.-It was the sole 
duty of tlie plaintiff, an employee of the defendant. to keep its power-driven and 
dangerous machinery in repair, and under the defendant's rules, to noti@ thoise 
operating the engines to stop when he was about to make rfipairs ; and, also. when 
he had made them. There was a system of sisi~als for starting and stopping the 
large engine operating the main machinery, but none as to an clngine operating a 
smaller portion, which started without warning, and caused the injnry to the 
plaintiff while in the course of his employment: Held, snfficient evidence to be 
submitted to the jury on the issue of defendant's actionable negligence, in not 
equipping the smaller engine with a similar system of signals to that of the larger 
one. Cook a. Mfg. Co., 205. 

2. Same-Dut~ of Xaster-Delegated A utl~orit!l. -Wiere the plaintiff was 
employed to ~ o r l i  among dangerous machinery in repairing it while it was not 
running, it  is the duty of the employer to warn him, while pigaged in this duty, 
that the machinery was to be started again, and when an injury is thus proxi- 
niately ranw1 by the neglect of the employer or his agent, i -  is evidence of nction- 
able negligence. from which the employer may not escape liability by having dele  
gated this duty to another. Ibid. 

3. Sante-Vice Principal.--The duty of the employer to furnish his employee 
a safe place to work among dangerous machinery and surroundings is orw irn- 
plied in the contract of hiring, and if he commits to any other employee or ser- 
ran t  the duty of maintaining and keeping it  safe, the agenl delegated to perf.srm 
this duty pro hac ?;ice, stands in the place of the employer, who may not escape 
1iabilit;r for damages because hc has delegated this d u b  to another. lbid. 

4. Enlpl.ouer and Emplouee-Master and Servant-A7~~gligence-Rule of the 
Prudent Alan.-It is not alone sufficient that  the master has furnished his servant 
such machinery, tools, and appliances as are usually furnisked for dojng the work 
under dangerous conditions similar to those in which the servant is required to 
\rOrli, that nre known, approved. and in general use. but he must further take 
such precautions for his serrant's safety as an ordinarily prudent person charged 
with a like duty should and ought to hare foreseen were necessary and proper 
under tlie circumstances. Ibid. 

3. Employer a ~ d  Employee-Ifaster alld Rercant-Baje Place to Work-De. 
fects-Actual and Implied Knowledge-It~spection.-The d2fect in an apparatus 
which :in employer has furnished to his employee to do the work required of 
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him is not sufficient of itself to charge the employer, the defendant in the action, 
with negligence, causing the ~n jury ,  for the plaintif'f must show that the defect 
was either knonn to the defendant or had existed so long that the law mill im- 
pute such knowledge through the failure of the defendant to have discovered i t  
by reasonable inspection required of the employer a t  proper interv~ls  to secure 
safety in its use by his servants. Rniith v. R. IZ., 290. 

6. Samc-Eailroads-I?,st, ztctions--Appeul and Error.-Where an  enlployes 
of a railroad required to l~lacc \rater in its locomotive a t  a water tank, has been 
injured while doing so by an  explosion in the pipe through which the n-ater Tvne 
being carried for the purpose, and the eridence is conflicting as to whether the 
employee was acting therein in the proper manner and vhether the employer had 
hail the al~yaratns properly inspected, or sl~oulil h a ~ e  previously discorered the 
defect of which i t  was unaware by the use ef ordinary care, a charge of the 
court omitting these requisites upon the issue of defendant's neglig:nce, and m 
effect making the defendant's liability to depend altogethw upon whether or not 
there was a defect that prosimately caused the injury, is reversible error. Ibid. 

7. Same-Federal h'?nplo?jers' Liability Act.-Undrr the Federal Employers' 
Liability Act i t  is not every accident xhich may owur in causing a personal in- 
jury to an employee while working with the lnnchinery and al~pliances furnished 
by the employer, a railroad company, for him to do the work that will make the 
employer liable, but only for those "due to its negligence" under the rule of actual 
or implied notice. Ibid. 

8. Employer and Efnplo?/cc--Xasttr and Servant-Xegligence-R11le of the 
Prudfnt Nan.-It is not the absolute duty of an employer to furnish his emplogee 
a reasonably safe place for the latter to do his n-ork, the rule being that he muat 
provide for him such a place, nnder the rule of the prudent man, in the exercise 
of ordinary care. Ibid. 

9. Etnploycr and Emplo1/~e-3faster and Servant-Safe Place to TVorli- 
Fegliyet~ce-Ez;ide.rzce-~~otions-Bo1~~uit-TriaZ~.--Where there is evidence tend 
ing to show that the plaintiff was injured while in the scope of his employment, 
by the neglect of the defendant in nct furni~hing him sufficient help snd proper 
appliances, which resulted in the personal injury complained of in the action, a 
motion as  of nonsuit tliereon by the defendant is properly denied. Greet2 a. 
Lztmber Go., 681. 

See Taxation, 1 ;  Constitutional Law, 18. 

Ec2vIm. 
See Bills and Notes, 2 ;  Judgmentq. 6, 7 ;  Deeds and Convryaoces, 1-3, 19;  

Contracts, 10, 22 : Trusty 10 ; Receivers, 2 ; Attorney and Client, 10 ; Actims, 10. 

1. F~~~i~t~~-Injii~~rtion-C~~trzinnl Lrr~c-Uvnir.ipa1 Corporation*-Citzes slid 
Tozrtls-0~di~zanccs.--The enforcement of the criminal Ia'r, whether by stntute 
or rnlid ordinance, made punishable a ~ .  a niisclemcannr under feneral statute, 
cannot he interfered with hy the equitable remedy by injunction. Tkonapaon 2;. 

Lm~bcrto~z. 260. 

2. Same-Damnyes.-\\'11ere the \iolation of a  tom^ orfiinance is made a 
misdemeanor. its ralidity may be tested hy the one who is tried for violating it 
as a matter of defense, and he cannot invoke the equity jurisdiction of the court 
by injunction on the ground that his relncdy i- inndequnte becausr nn incorpo- 
rated city or town cannot be made liable in damages in suc'l matters. Ibid. 
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EQUITY I'HALTICE-Continued. 

3. Same-Statutes-Automobiles.-An ordinance providing for the exami- 
nation of the character and ability of one applying for :he license for running 
a n  automobile upon the streets of the city, and the issuante of a license if proven 
or adjudged satisfactory by the municipal authorities, uron the paplent  of an 
annual license fee of $5, comes within the valid legislative powers conferred on 
municipal cor1)orations b~ general statute in regard to their well government, for 
the protection of the citizens from danger of collisions, and for the morals of 
the community, Laws 1907, ch. 343, wcs. 45 snd 46, and is further sustained by 
the express provisicns of the act of 1919, relating to the snbject. Ibid. 

4. Same-Liccmes-AutomobiZess-An ordinance of a municipality regu- 
kting the issuance of licenses to perm~t  the running of automobiles npon their 
streets is not invalid because they require a license fec, but is enforceabl.e for the 
~rotection of the wedestrians and others from collisions. and for the better morals 
of the citizens, and being in part a pclice regulation, an injunction will not lie. 
Ibid. 

5. Equity-Subrogation.-The principle of subrogatim does not prevail in 
favor of a mere volunteer. Blacknall v. Hancock, 369. 

6. Equity-Election-Remedies.--The doctrine of elfction between existing 
remedies arises either in the course of the litigation or from matter in pnis, upon 
contract or from the operation of the law, only when thwe remedies are incon- 
sistent or repugnant to each other, and in such instances a choice of one will p r e  
clude a recovery upon the other. Irzjilz 1'. Harris, 647. 

7. Sante-Partnership-Retiring Partners--Wew Firm-Creditors-Waiver. 
Where a new firm has succeeded the old npon the retirement of onc or more of 
its members and under agreement between themselres, but not concurred in by 
the creditors, the new concern has assumed liability for tbe debts of the old, the 
liability of the retiring partners continues, and when a :reditor files his proof 
of claim in bankruptcy proceedings of the new concern, it  d o ~ s  not alone amonnt 
to an election of remedies, or a waiver of right to proceed in the State court, 
against the retiring partner, for whatever sum that remains due on the old firm's 
note, each of these remedies being consistent with the other. Ibid.  

ESCALLOPS. 
See Fish Commission, 2. 

Escheat-Unizjersity of North Carolina-Statutes-Coustitutional-Lato-De- 
scent and Distrib~~tion.--The University of North Carolina, under its charter, 
since confirmed by our State Constituticn, Art. IX, sec. 7, and now embraced in 
C.S. 578456, has the right by escheat to the proper& of a decedent, who has died 
intestate, learing no one else to whom it would go under our statutes of descent 
and distribution. In re Neal, 405. 

ESTATES. 
See Wills, 1, 3, 5, 6, 21, 22, 27; Married Women, 2 ;  Public ;Idministrators, 1. 
Estat~s-Restraint Upon Alienation-Fee Simple-Dreds and Conw!/ances. 

Where a life estate iq given to B., and then to his heirs, after a reservation of 
a life estate in the grantor, "with no right to him to convey the same," the at- 
trmpted restraint upon alienation of the estate is void, and it being the same as  
an estate to B. and his heirs, B. takes a fee simple after the falling in of the 
previous life estate, and may then convey the fee. Stokes 2,. Diaon, 323. 
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ESTOPPEL. 
See Judgments, 2, 7, 16, 18, 19;  Malicious Prosecution, 3 ;  Constitutional 

L a n ,  9 ;  Contracts, 10;  Deeds and Conveyances, 11, 21. 

EVIDENCE. 
See Appeal and Error, 2 ,  4, 6 ,  7 .  20, 34. 58, .59. 60, 71, 72, 56, 85, 89, 91, 

92, 95 ; Contracts, 5 ; Accord and Satisfaction, 1, 2 ; Descent and Distribution, 1 ; 
Automobiles. 1: Isques, 2 ; Contracts, 2, 30; Deeds and Conre3 ancts 1, 2, 25, 26; 
Contempt, 2 ;  IIabcas Cotpu?. 4 :  Inbtructions, 2 ,  3, 5, 11: Actims, 5, 8 ;  3Ialicions 
Prosecution, 2, 5, 6 ;  I3anks and Banking. 2 ;  Segligcnce, 8 ,  16, 17;  Plcatlings, 6, 
15, 17; Princi1)nl and A ~ e n t ,  1 ;  Attorney and Client, 4, 8 ;  Xailn~ent, 1 ;  Cr imi~~a l  
Law, 5, 7, 8, 11, 13. 19, 20, 22, 23, 24, 25 22; Employer and Employee, 1, . I :  
Limitation of Actions, 2 ; AIil~tary, 3 ; Kailroads 3, 5, 13. 14 ; Rills and Notes, 5 ; 
Reference, 1 :  Trusts, 2. 4, S :  Yendor and Purchawr. 1: Wills, 8, 10. 14; Yuisancr, 
3 : Damaqec. 3 ; Injunction. 6. 7 : Express Companies. 1 ;  Partnership, 1, 2 ; Guard- 
ian and RTartl. 2 :  3Innicipal Corporations, 7: Divovery, 1 ;  Negliqencc. 7, 10;  
Verdict, 2 ;  Intoxicating Liquor, 1, 3, 4, .5, 6, 8, 9 : Witness, 1: Seduction, 1; 
Physicians, 1 ;  Aqsault, 2, 5 ;  Homicide, 1, 2, 3, 4. 

1. Emdenrf-Tt ~trts-Par07 Trir sts-Co?~lmcts--P?roZ 3hidcnce.-Held, in 
this case, the e\idence n a s  wfficient to cstnhlish a valid parol agreement. or 
parol trust in the purchase of land for reqale for a division of profits between 
tlie parties. Scz~b!, v. Rcaltu Co., 33. 

2.  Evidence-Demtcrrer-hT~?llst~it.-IJpon appeal from the granting of de- 
fendant's motion to nonsuit or his demurrer to the evidence. the latter must be 
construed rnoqt farorably to the plaintiff, rejecting that to the contmrp, and ewlg  
fact essential to the cause of action wbich it tends to prove, must be taken a s  
established. Zbid. 

3. Evidolce-Tr'itinq-Ge?ztrineness-Juru - Statntes. -The principle, for- 
merly recognized in this State, that confined the proof of handwriting to the 
testimony of a con11)etent witness in comparing that sought to be established with 
handwriting either admitted or proven as  that of the party, has been chanced by 
statute, C.S. 1784, and where the disputed writing has been rendered competent 
under this principle, it mar now be submitted to the jury, together with that ad- 
mitted or proren since 5 March, 1913. Fewton v. A'c~rton. 51. 

4. Ez'ide~zce-Rooli8-Rc~orrls--Pace Horses.- Upon an action to recover 
damages for the false and frandulent representations of the age of a mce-horse, 
which induced the purchase by the plnirtiff. a book entitled a gear book. purport- 
in? to give the ages of race-horses and tending to eqtahlkh the defendnnt's de- 
fense. may not be properly received in evidence, unless it is shown to be an an- 
thentic record and received and reqard~d  hy pmonc: convorwnt with mcinq mat- 
ters ac: official; and when such does not RPPKU in the cvidcnce, parol evidence cf 
its contents is also properly excluded. Buckan v. Xing. 171. 

5.  Ezidclzce-Nonsttit-Trials-Q~cestio?zs for bury.--A motion to nonsuit 
upon the evidence will be denied mhen it is sufficient to sustain the plaintiff's ac- 
tion, though his witnesses may h a ~ e  given contradictory testimony a t  the trial. 
Pranck v. Hines, 231. 

6. E?.id(nce-ATo~?suit-Co?ztrib~~for!~ ATegliqcnce-Q~rrstions for' Jwy-JIeas- 
w e  of Danzar/r~-Both mder  our statute and the Federal lam, an employee of 
a railroad company is not barred of his recoT*ery for damages from a personal 
injury negligently inflicted on him, bec2nse of his contributory negligence, such 
being considered only upon tlie prrcrnt~c*n of damages he may recvorcr, mhen the 
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defendant's negligence has been properly established; and I motion f x  nonsuit in 
defendant's behalf may not be granted. Wpze c. R. R., 25:;. 

7. Ecide~cce-Dying Dccla?ations- TT'rongfctl Death-Statutes. -Under the 
provisions of C.S. 160, amended by the Legislature of 191C1, permitting dying Aec- 
larations in actions to recover damages lor a wrongful death. in lilie manner and 
under the same rule as snch declaration-: in criminal actions for homicide, are ad- 
missible, the dying declarations of the dereawd in an action against a railroad 
company to recoler damages for his negliqent killing mh le crossing the defend- 
ant's tracks a t  a public crossing, that "I am going to die. I am broken all to 
pieces. I want you to see that they pay you for this. I did not see the train." nre 
competent, when the attendant circumstances s re  fully in evidence. without ques- 
tion as to the death having been caused by II collision with the defendant's train 
at  the crossing. Williams ti. R. R., 268. 

8. Same-Approachinq Death--Integral Parts of P ~ l l  Declaration.-Under 
the evidence of this case a part of the dying declarations 3f the deceased that ho 
was broken all to pieces. and he wanted the railroad cnmuany to ply, r a s  com- 
petent as  expressing his conviction that h~ linen. that 3cath was rapidly ap- 
proaching and had abandoned hope, and as being an integral part of the whole 
of his declaration. Ibid. 

9. Evidence - Statutes - Change of PI ocedure - 1 'ested Riqhtu -Rules 
Changed at  Legislative Will.--The amendment of 1919 to C.S. 160. enlarging the 
rule of the admissibility of evidence of dying declarations to instances of wrong- 
ful death, does not change any vested rights, and is applicable in cases where 
such death was caused before jts passage. Ibid. 

10. Evidence-Mental Capacitu--Xegligence-Receipt for Damngas.-Where 
a receipt in full of damages has been signed by the plaintiff's ward in his action 
to recover damages of a railroad cornlmy for its neyligen! injury to the ward, it  
is competent to show that a t  the time the mental conditior of the ward, resulting 
from the injury, was insufficient for him to have understo~d what he mas doing, 
or its effect. 'li7hite c. Hiws,  275. 

11. Ecide~cce-Opinion C p o ~  t h ~  Fncts-ATonexpert Witnesnes-Xental Ca- 
pacitu.--Where the sufficient mental capacity of one who has signed a receipt in 
full for damages caused by the negligent acts of another ic; a t  imue in s n  actim, 
a nonexpert witness who has had perscnal observation of the acts and conduct of 
the one who has signed, and has had conversatiom with him, may thereon state 
whether he, a t  the time of signing. was crazy or abnormal and such is not objec- 
tionable as his opinion upon the facts. Ibid. 

12. Same.-It is competent to show, as the bwis of nonexpert opinion as 
to mental incapacity of a party who has rect3ipted in full ror dan~agcs for a pe:- 
sonal injury, the manner in which snch person treat" his family before and af- 
ter the injury, his disregard to his physician's advice, his declaratio~ls and con- 
dnct, and his former mentality and physical rigor, with th. other evidence in the 
case. when tending to sustain the opinion cf the n-itness. Ibid. 

13. Evidence-Expert Opinion.-Tile opinion of a chysician, testifying as 
an expert to the mental incapacity of a person, relevant lo the inquiry, may be 
given in evidence when based upon his own observation Ibid. 

14. El.irlc~?cc-Rcbrcttcrl-Vcntal Capacitv-Where the mental incapacity of 
the ward to give a receipt for damages is rclevant to the iiquiry in plaintiff's ac- 
tion to recover damages for an i n j u r  allegesd to have bwn negligently inflicted 
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on him, which Tms relied upon a s  a defense to  the action, and thc defendant's 
witnecs has testified tliat he  was in sound mental condition when he recqived the 
check therefor. i t  is  competent for the &lintiff's witness to twtify in contradic- 
tion of the testimony of the defendant's witness. tliat the ward was not of SUE- 
cient mental capaci& a t  tha t  time. Ibrd. 

15. El;~derrce-Plioto(/raj1lis-~lcozr1ac~-1~~it~ics~cs.-TT'l1ere a photogml~li 
of a l h c e  where a personal injury occwrred is eTidencc iu xn sction for a per- 
sonal injury ~vhich occurred a t  the place, i t  i~ not required that  the  l)hotogralrlicr 
himself should testify a s  tc, the nccuracv of the picture, fo r  this n lar  be done by 
another witness who linows of the  fact. I b ~ d .  

16. >!ctdotce - Opinions - Cxprrt  TT7ifnesse~~ - Facts TT ithin Thr i r  02tin 

K??oz~l~d!~e.-Objectio~i to the teqtimony of a mcdical w p e r t  on the question of 
insanity inrolred, upon trial  in this case, tha t  tlie qucsrions eliciting it \\-ere nc,t 
sufficiently definite, and  tha t  they contained hypotheses for the supy?rt of which 
there XIS no eridrnce, a r e  found to h a w  been untenable upon 3. careful examiua- 
tion of the record by the Court. Ibid .  

17. Ecidclzcc-So~?stctt-Triul9-Ra~lroads-Directfit. Gcneral-Si'ar - Rail- 
roads-()ttctstrons fo, J~l1'!j.-In a n  sction for a wrongful death, C.S. 160, against 
the Director General of Railroatls and a railway c o m p ~ q -  under his control a s  a 
war  measure, there was evideiice tending to rhow that a n-ood gdrd had its 
warehonse located about fire feet from an inclurtrial track of defendant, continu- 
ing from nliich was a platform extending up to n i th in  ten inches f rsni  the pass- 
ing trains. and a truck several feet long and four feet wide, used for hauling tlie 
wood about. was customarily ieft there by dny and night. n11c.n not in a n  actual 
use. sometimes on the platform nnd a t  others on the grnund. I n  pursuoncr of his 
clnty ant1 und(~ r  the  inuuetlinte order of his superior, the plaintiff's inteqtate, n 
brakeman. was  required, a t  night, to cross orer  between the cars of defendant's 
freight train and to get upon the  cars by end ladders thercon. and after a back- 
in:. morallent of the train,  withont light ofi the  lead end of the car, mas found 
dead, badly mutilated, a t  the end of a car  where was a l w  found the truck which 
had been caught on one of these ladders and splintered to piccei: on Sn rdge of 
the platform whir11 had been broken into by the impact Viewing this evidence 
most farorablg to the plaintiff, 2". required on a motinn a s  of nonsuit: Rrld,  the  
evidence xraq slifficient as to the Director General, but the motion was properly 
allowed a s  to the railroad conlpany. 310. Par .  R. R. C'o. I . .  Alrlt. U. S. Snprclne 
Court (opinion filed 1 June, 1921). Transo~i  v. Dircctor General, 402. 

18. Ecidct~re-A70ncxpert TV~tness-Sltccp - Doqs - Statutes. - Whcre the 
time that has elalwed between the death ?ncl discovery of sheep is relevant to the 
inquiry in the co~inty'q action against the o\\iier of the clog to recover damages 
i t  has paid. C.S, 1681, testimony of the  juiicnient of a nr lneq~er t  witness upon the 
perqonal ol~servation of tlie carc~s' :  of the \hecl~,  :I? to the lengtli of time ~t had 
been liilled. is not erroneous a s  the expression if a theoretical or scientifir: opinion. 
Con~rs.  2.. George, 415. 

39. Ez.idrnce-P7cadi~tg.ssS\-ortstrit.- The plendinqs wil! be liberally construed 
and the eridenre taken in the light mcqt favorable to plaintiff, on defendant's 
motion for judgment t h ~ r e o n .  Fold  v. 9fc.4nalll1, ,419. 

20. Evide11ce-Sol1s~~it-7'rt(~Is-9tat~rt~s.-R'here excrption is taken to tlie 
refusal of the court to dlalniss the  action. a s  in case of nonsuit, both after the 
close of plaintiff's evidence and after the defendant's evidence has been intro- 
duced, only tlie exception taken after the  close of all the  evidence will be con- 
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sidered on appeal, under the express provision of C.S. 867, m d ,  so considered, the 
evidence must be accepted as true and construed in the light most favorable to  
the plaintiff. Butler v.  Yfg. Co., 547. 

21. Evide)zce-Expert-Opinion.-Whcre there is evidence that the negli- 
gence of the defendant caused the physical injury to tbc plaintiff, the testimony 
of a physician, having qualified as an expert, is competelt that following the in- 
jury the plaintid complained of soreness in her sick n,hith he, upon exatnination, 
found to have been caused by her ribs there being in a co waved condition. Jordun 
v. Zotor Lines, 589. 

22. Evidence-Damagcs--IIealfh-Coritrfrdicliolz.-\Vhere the plaintiff's ac- 
tion is to recover damages for ~ n j u r y  to her health canwd by defendant's nepli- 
gence, and a witness in her behalf, on crqss-examination, has testified to her hav- 
ing had a "fainting spell" before the injur;r, tending to show that she was then 
in bad health, i t  is competent, upon the redirect examilixtion, for the witness to 
explain why she, on this occasion, had the "fainting srell," in contradiction of 
the defendant's contention. Ibid.  

23. Eaidence-hTegligence- Aufonzobile8 -- Q u e s t i s  for Jury - Trials. -. 
Held, in this case, there was sufficient eridence to take the case to the jury that 
the driver of defendant's jitney motor bus was negligent in not exercising ordi- 
nary care in driving between the automobiles on the highway and thus causing a 
personal injury to the piaintiff in the acticn. Ib id .  

24. Evidence-Opinions-Ezperts-Qi~alification- ppeal and Error-Pre- 
sumptions-Burden of Proof.-Wherr a wjtness has tcsiified as an expert upon 
the trial in the Superior Court, the presumpticn on appe31, without more, ic: that 
he had qualified as  such, or he had h e n  admitted as an expert in the matter, or 
that no question had been made s s  to his being one; and the appellant, not hav- 
ing shown error, is concluded. Vann a. R. R., 567. 

26. Evidence-Neglioence - Contributoru Seqligenc e - Nonsuit - Trials. - 
Where defendant's negligence is the ground alleged for plaintiff'? damage to re- 
cover for a personal injury, contributory negligence being a matter of defense, 
cannot be considered upon a motion as  of nonsuit upon the evidence. Lapish v. 
Director General, 593. 

26. Some-Railroads-Rigna1.s - TTiarnings - P~tb l i (~  Cro8sings. - Evidence 
that the defendant's train came around a sharp curve w thout signal or warning 
while plaintiff n7as attempting to go around d~fcndant's rther train an a different 
track a t  a puhlic crossinz, and thnt pldintiff had looked and listened for the train 
that injured him, but was prewnted from knowing it? ay proach by the negligence 
of the defendant's employee on the train, to give moper warninry is qufficient 
to take the case to the jury upon a motion of nonsuit upon the evidence. Ibid. 

27. Eaidcnce-Declarations-Ante Litcnz Motan!- 4 daevae Powrssion-Lint- 
ifation of Actions-Appeal and Error-Harnilcss Error.--Whew it is claimed that 
the former owner of lands, under whom a party claims 3y descent, has acquired 
title by adverse possession, it is competent to show, as ,mbstantire evidence, by a 
witness owninq adjoining lands that antr litcn~ nzotnm his grantor staked out a 
corner therein for the purposes of a survey, which the ancestor of the party ac- 
knowledged to be the wue linr; and the further statement that the ancestor 
showed the witness the "common corner" is hcld too indefinite to be material, 
under the facts of this case. Bow~nan v Howard. 662. 
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25. Ecidmcc-Adverse Possessio11-Bofitzdaries-Dcc7aratio1zs-A?zte Liter11 
Bfotan~.-Where the title of a party to the action del~cnds upon her legitimacy 
under a snbsquent marriage of her parents, with evidence of famils traditions 
to that effect. the words "reputed farller." used in the statute, are conitrued to 
mean "considered, or generally supposeil, or acceyted by general or public opin- 
ion" to be such. and an rxcept~on claiming that they should be considered tu mean 
"actual father" is without merit. Zbid. 

29. Ecidence-Deceased Persons-Statutr.6-Tit le-Colz Roztrcc-Par07 
Trusts-Where a suit seeks to engraft on the title of the grantee in the deed to 
land a parol trust in favor of the plaintiff, upon condition that he L)ay the pur- 
chaw price and rereire the title. the grantor, after the death of the holdw of the 
legal title, is incompetent as a w i t n w ~  in plaintiff's favor to t e s t i e  to the facts 
relied upon by him, being the common source of title of the plaintiff and the de- 
ceased, under whom the defendant claims. C.S. 379.5. Sheri"i77 I;. Wilhclnz, 673. 

30. Evfdcncc-IIearsay-PI i ~ r i p a l  and Agent - Brokers - Conzmidons. - 
When the contro~ersy is whether or not the owner h a s  tc pay his selling agerat 
or broker a commi~sion upon the sale of his lands a t  a certain price, or whether 
the price was to be net to him. a nitness ~ h o  has had a conversation with the 
owner respecting it does not rerder his eridence ineon~petent as hearsay, hy the 
use of the n ords "my impression" or "my understanding," etc , these words refer- 
ring more or l e q  to the uncertainty of the memory of the witnew: nor nil1 the 
evidence be objectionable as  uncertain of the source of this recollection ~vl ier  it 
may be seen by reference to his answers to other questions that he was testifying 
to what he had heard the owner say. Shepherd v. SelTers, 701. 

31. Esidence - Deeds and Con?;cyanccs - Deliwry - Fmud - Sdf-serciny 
Dec7nratio11.r-Deceased Posons-Where the plaintiff claiins title to the lands in 
dispute under a deed from his father, since deceased, conditioned upm support. 
etc., and seeks to set aside a prior deed given by the w n e  grantor to his son of 
a formrr marriage, as a cloud ullon his title, and introduced this deed for that 
purpose, evidence of declarations of tlle grantw testified to by the Ilaiqtiff's at- 
torney sex en years afterwards that the defendant'< deed, though absolute in fonn, 
was not delivered pending an agreement for support as its considt.mtion, and 
that it was taken secretly by the defendant, and fraudulently registered by him, 
is inadnlissible as a selfaer~ing declaration of the declarant in his own faror :tud 
against the right of the defendant, under his deed. Rrecc u. Woods, 703. 

32. Evidet~cc-Surt.eys-B1aps.-There the plaintiffs and defendar~ts claim 
title to the same lands by prior and junior grants from the State, respecti~ely, 
the latter under color, and the ownership of the loclc~ in q~lo depcnds npon the 
lappagc of the plaintiffs' lancls upon tlint of the defendan:, i t  is competent for 
one ~vho has surveyed a part of the lands to locatt. on his map the remaining 
part from a map that had been since made by another. properly in eriderccr, ns 
illustrating his own surrey, and to testify that the defendants, t a l i i ~ q  the other 
eridence as  true, had cut timber from the plaint~ff's land if the map made by 
the second survey was correct as to certain lines marked as  honndaries. Ronne 
v. McCoy, 727. 

33. Evidence-Grants-3faps.-MThere the plaintiff claims title to the loc~cs 
in qiro under a grant from the State, trstiimny of a witness upon the question as 
to n~hethcr he knew the location of the grant was prolwly cxcluded when the 
grant had not been introduced in evidence. Tbid. 

34. Exidewe-Notions to Disnziss.-A inrkion to diamis~ a cr imix~l  action 
will be denied if the evidence  fa^ orable to the State is suf i~ient  to sustain a con- 
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viction, without considering that upon which the defenslant relies. 8. c. Martin, 
846. 

35. Euidence-Statenamts-Denials-Criminal Laic-lliscarriage-Statutss. 
The testimony as  to the statement r\f a woman ou v-hom the defc'ndant was 
charged wit11 bringing on a miscarriage or .lbortiOn. in violation of the pro- 
visions of C.S. 42264227, that the defendant had paid the physician one-half of 
the $200 fee he had charged for snch serrices, and ulered in the defendant's 
presence, is held competent with the otllcv evidence in this case; and whether 
the defendant, under the circumstances, was so intoxic-ited that he did not un- 
derstand, presented a question for the jury to determine as  to nhather the wo- 
man's statement was made in the hearing as well as in the d~fendant's presence; 
whether they were understood by him, or lie denied then! or remained silent. Ibid.  

36. Evidmce-Homicide-,'IItdrde~-Rc~~ Ge8tp.--Cpon a trial for murdpr, 
circumstantial evidence, forming a l ~ a r t  r.f the rcs g ~ s t o , ,  is properly admitted, S. 
a. Slagle, 894. 

EXhUlNATION. 
See Pleadings, 1. 

EXCEPTIONS. 
See Drainage Districts, 10; Pleadings, 21; Appeal nnd Error, 85, 90. 

EXECUTORS ASD ADJIINISTRSTORS. 
See Deeds and Conveyances, I S :  Guardian and Ward, 3 ;  Limitation of Ac- 

tions. 6 : Public Administrators ; Actions, 10 ; Limitatiol of Actions, 3. 

EXECUTION. 
See Appeal and Error, 30 ; nerds and Conveyar~ces, 10 ; Jud;ments, 23 ; 

Wills, 10, 13. 
EXEJIPTIOSS. 

See Constitutional Law, 5. 

EX RIALlFICIO. 
See Trusts, 3, 4. 

EXPESSES. 
See Receivers, 2. 

EXPHESS COJIPA4NIES. 
See Appeal and Error, 35, 36; Parties, 2. 

Exprcss Co))tpa~lics-Director Gcttcral-Goc~~~nmc~t-Railt~oads-~lfea.s~~re of 
Da~trages-Eaidelzce-Dinaz~ztition of Dunlczpcs.-In an action against the Director 
General of Railroads while in control of cxpresc, comranies, ac: a war measure, 
for the complete destruction, by ncqlgrr~ce, of 3 shipment by express, the defend- 
ant may chonr, if he can, that there remained value in the damaged shipment, in 
diminution of the amount of recovery, but not having ::ttempced to do so in this 
case, he must be satisfied with the damaged shipment. which ie left ni th  hiln for 
whatever benefit he may derive therefrom. Cnuble  v. E.tpress Co., 440. 

ES'I'ESSION. 
See Deeds and Conveyances, 6 ;  Appeal and Error, 63. 

See Sppeal and Error, 16 ; Contrwts, I : Actions, 5 ; Evidence, 11. 16 ; Judg- 
ments, 10. 
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FALSE ARREST. 
See Appeal and Error,  28 ; Military, 3 : Principal and Agent, 3. 

FATHER AND SOX. 
See Automobiles, 1. 

FEDERAL DECISIONS. 
See Railroads, 1. 

FEDERAL JCJIPLOTERS' LIABILITY ACT. 
See Employer and Employee, 7. 

FEDERAI, LAW. 
See Railroads, 1 ;  Statutes, 8. 

FEES. 
See Attorney and Client, 4, 5, 6. 8. 10, 11. 

F E E  SIMPLE. 
See Estates,  1; Wills, 1 ,  15, 22. 

FILING. 
See Deeds and Conveyances, 7. 

FINDINGS. 
See Appeal and Error,  3 ;  Habeas Coqus,  4 ;  Reference, 1. 

FIRES. 
See Mortgages, 4. 

FIRM. 
See Equity, 7. 

F I S H  COM\I;\ITSSION. 
See Constitutional Law, 2% Indictment, 3 .  

1. Fish Commissioiz-4uris~I1ctio1~-'~IPaters o f  the Stateu-Specific Local- 
itics-Stafutts-1~1terpretatio~i.-The jurisdiction of the board of fish commis- 
sioners over "the several waters of the State" iq not coxfined to those sprcifically 
mentioned in C.S. 1878, for they are  only mcntioned because t h r  Legiqlature 
thought i t  desirable or nececsary to inalw special provision for those places. S. v. 
Dudleu, 822. 

2. Fish Con~i~ti~~sio~~-Jurisdict~otz-I.~srallops - TT7urd.c and Ptlmscs - Stal- 
utcs.-The taking of escallops from the "scveral waters of the State" expressly 
comes within the authority conferred by ~ t a t n t e  on the board of fish commis- 
sioner% and is also likewise included in thc esl~rcssion "mcllusca," being "of the 
species pectinidae." C.S. 1865 to 2076. Ibid.  

FLIGHT. 
See Appeal and  Error, 92. 

FORECI.OSTRE. 
See Trusts,  7. 

POlIEIGN DEPENDANT. 
See Courts, 11. 

FORGERIES. 
See Banks and Banking, 7. 



FORM. 
See Instructions, 4. 

FRAXClIISE. 

See Corporations, 4 ;  ;Municipal Corporations, 1, 4. 

FRAIJD. 
See Judgments, 12; Corporations, 14; Trusts, 3 ;  Attorney and Client, 9:  

Courts, 6 ;  Wills, 23, 25, 26; Evidence, 31. 

FREE TRADER. 
See Deeds and Conveyances, 19. 

FLXCTUS OFFICIO. 
See Taxation, 1. 

FUNIIS. 

See Constitutional Law, 12; Highways, I .  

GOVERNMENT. 
See Constitutional Law, 3 ; Pleadings, 2 ; Drainage Districts, 4, 5 ; Railroads, 

1, 3, 4 ; Appeal and Error, 36, 36 ; Cities and Towns, 2 : Espress Companies, 1. 

GRANTS. 
See Evidence, 33 ; Instructions, 16. 

GUARDIAS AXD WARD. 
See Constitutional Law, 10; Limitation of Actions, 4. 

1. Guardian and Ward-Clerks of Court-Rztnlrnom -Personal Sewice on 
Ward-Valid Process-Statutes.--Where a guardian ncf litcm has been duly ap- 
pointed to represent a party to an action under disabil~ty, the court will protect 
his interest, and though our statute specifies that a summons must be served on 
such person, no practical harm wculd result therefrom to the wrrd where a guard- 
ian ad litcm has been appointed, and he accepts the qe-vicc oi the x7mmons and 
presumably performs his statutory duties: and the proceedings will not be dc- 
clared void as  to the ward when such has been done. C.S. 451. Groces u. Ware, 
533. 

2. Gwaldian and Ward--Disability-Insane Perrovx-Clerka of Cowt-Ap- 
pointnzcnt-Certificates-Public l?zstitutions-Stc~ttites--Evidence-O3c~rs.- The 
certificates of the superintendents of hoppitals fcr the insane, which are  to be re- 
ceived as sufficient evidence for the clerk of the Superior Court t? appoint n 
guardian for an insane person, etc., when duly sworn to and subscribed before the 
clerk of the Superior Court, notary publica, etc., C.S. 2236, relates to the superin- 
tendents of such hospitals under governmental control, nnd do not include within 
the meaning of the statute superintendents of private institutions of this char- 
acter, and the appointment by the nlerlr of guardians ad litcm on their certifi- 
cates is void. Ibid. 

3. Gtiardinn and Ward-Ti'here -4ppointed-M7ills-Testntor - Domicile - 
Exccutws and Adrni?iistrators.-Where the infant grandchildren of the testato~ 
take upon a contingency, as directed by the wil!, properly probxted here, it is 
required that the quardinn ap110intr3d be a resident of t l~is  State, accordi~g to our 
law, nn le~s  the funds hare brlen properly removed to another state, C.S. 2195, 
2196; and the laws herein govern the interpret~tion of the ~vill when the testator 
died domiciled here. Cilleg v. Geitner, $14. 
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GUESTS. 
See Negligence, 1. 

HABEAS CORPUS. 
See Appeal and Error, 5. 

1. Habeas Corpus-Parcnt and Child-Courts Juveni le  Courts-Superior 
Co~crtsJz~risdiction.-The Juvenile Court act, C.S. BC39 et seq., gives exclusive 
original jurisdiction to the Superior Court nhere the custody of a child less thau 
sixteen years of age ir in question, and esta!,lisher the juvenile coi~rts as separate, 
though not necessarily independent parts of the Superior Courts for the admin- 
istration of the act, and makes the clerks of the Superior Courts judges of the 
juvenile courts. In  re  Hamilton, 44. 

2. Same-Appeal.-The Juvenile Court act, C.S. 5039 et seq.. provides in a 
later section that the term "court," when used without modification, shnll refer 
to the juvenile conrt. and provides for an apl~eal from any jud ,~en t  of that court 
to the Superior Court. Ibid. 

3. Samc+Review-Superior Court.-Where the Superior Court jndge has 
referred a proceeding brought by a husband in that court for the cu~tody of his 
child, less than sixteen years of age, and the matter comer on appeal to the 8u- 
perior Court again, the validity of the orde: sending or transferring the petition 
to the juvenile court for original invest~gation does not present a coatrolling queu- 
tion, or affect the jurisdiction of the Superior Court 011 the appeal, for thereon 
the judge thereof has ample auihority to hear the case, either because it  was 
properly instituted in the first instance or by virtue of the appcal. C.S. ,5039 et 
seq. Ibid. 

4. Habeas Corpus-Appeal and Error - Findings --Evidence. -Where the 
proceedings for the custody of a child under sixteen p a r s  has been trsnsferred 
to the juvenile court, and comes again to the Superior Court judgc on appeal, the 
judge of the latter court has authority to revien- the findings of fact 2nd the 
judgment of the former court, under the supervision and control given him by 
the statute. C.S. 5039 et seq., and his findings upon competent evidence aye con- 
clusive on appeal to the Supreme Court. IBid. 

5. Same-Interest of Child-Grandparetzta.-While prima facie the parent 
has the right to the custody of his child in preference to others, this right is not 
an absolute one and must yield when the best interest of the child requires i t ;  
and r h e n  the father has filed his petition in hahens corpus proceeding for the 
custody of his child in the possession of his deceased wife's parents, the award of 
the Superior Court judge for the respondents upon findings, sustained by the e ~ i -  
dence, that the father was an unsuitable pcrson, and that the best interest of the 
child required that she should remain with her grandpnrrnts, will not be disturbed 
in the Supreme Court on appeal. Ibid. 

HARMLESS ERROR. 
See Evidence, 27; Instructions, 15 ; Intoxicating Liquor, 5. 

HEALTH. 
See Evidence, 22; Injunction, 6. 

HEARSAY EVIDENCE. 

See Descent and Distribution, 1. 

HEIRS. 
See Wills, 6, 21; Deeds and Conveyances, 18. 
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HIGH SCHOOLS. 

See School Districts, 2. 

HIGHWAYS. 
See Roads and Highways. 

HOJIJCIDE. 
See Appeal and Error, 79, 80, 81, 92; Evidence, 36. 

1. Hon~icidc-Firca~.)ns-Evide?~cc.--JTThere there is evidence. on the trial 
of an indictment for homicide, that the defendant and several others were con- 
gregated a t  the place where the shooting occurred, a1 tracting public attention, 
which caused the sheriff to go and take two others wi h him, includinq the wit- 
ness, i t  is competent for this witness to testify that he saw the Jefendant firing 
the pistol which resulted in the homicide, both as  conlradicting the defendant's 
evidence that he did not have a pistol. and as  thowing that the witness, who ac- 
companied the sheriff in an attempt to prevent a geneial row, was rightfully on 
the premises. S. v. Hairston, 851. 

2. Homicide-A.lurder-Evide?~t-ll'~r~suit- - - Where, upon the trial 
for murder, there is direct evidence of the actual shoot~i~g of the deceased by the 
defendants, and circumstantial evi3ence that they a%?rwards loaded the de- 
ceased's body in a wagon and tocik it  to the place whcrc he mas afterwards found 
dead, a motion as  of nonsuit was properly denied. S. v. Slagle, 894. 

3. Homicide--dfurd~-Euidc~ice-A~o~i~~~iit - l'viars - Dismixsal as to  01 (, 
Defendnnt-Instructions-Prejudi~c-~4ppeal and Error.-Where two defendants 
are  tried for committing the same crime, the court, upcn the evidence, eliminates 
one of them from the trial upon nonsuit, and a part ot the evidence is only ad- 
missible as to the one thus discharged, it will not be 'leld as prejudicial to the 
other when the judge instructed the jury, unmistakabl:~, that this evidence muqt 
not be considered against the defendant remaining on t 'ial. Ibid. 

4. Homicide-Murder-CircumstantinI Evidence-Qufations of Law-Quea- 
tions for Jury-Trials.-Whether the accumulated and connected strength of 
circumstantial evidence is sufficient as a whole to sustain a rerdict of the juiy 
of guilty in a criminal action, is for the cmrt  lo decide as a mstter of law, and 
when so held, it is for the jury to determine whether they are satisfied there011 
of the defendant's guilt beyond a reasonable doubt. S. Blackwelder. 899. 

5. Same-Arrest 8tatwtes.-There being direct evidence upon this trial for 
murder that a t  night the deceased heard his garage on his premises, wherein was 
his automobile, being broken into, and upon going there saw several men, wnom 
in the dark he did not recognize; and sufficient circumstantial evidence that the 
prisoner was one of these, whom he endeavored to arrest with his gun, and who 
fired upon him, inflicting the mortal mound, it is held sufficient to submit to the 
j u q  on the question whether the deceased had reasonrtble ground to believe the 
prisoner had committed a felony in his presence, under the provisions of C.S. 
4236, 4543, and a verdict of murder in the s m n d  degrel? is sustained in this case. 
Ibid. 

HOTELS. 

See Xegligence, 1. 

HUSBAND AND WIFE. 
See Actions, 1, 15 ; Assault, 3 :  Judgments, 3 ;  Criminal Law, 2, 9 ; Narried 

Women, 1, 3 ;  Bills and Notes, 4 ;  Deeds and Conveyan:es, 14;  Wills, 28; Appeal 
and Error, 85. 
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ILLEGITIMATES. 
See Constitutional Law, 13 ; Descent and Distributlon, 1. 

I~IPROYE31ENTS. 
See Constitutional Lam, 4 ; Cities and Towns, 1, 2. 3 ; Roads and Highwap, 4. 

INDEX. 
See Deeds and Conveyances, 7. 

INDICTMEXT. 
See Criminal Law, 1. 14, 27, 28; Intoxicating Liquors, 3, 10, 

Indict~~~et~t-Forn~-Pisk Co??~missior~-Statutfs.-Where the indictment suffi- 
ciently sets forth the facts under which the defendant is charged with the offense 
of violating the regulations of the board of fieh commissioners, passed a t  various 
times, contrary to the form thereof. it is sufficie~~t to surtain s conriction, thouqh 
in better form had it added "contrary to thc qtatute in such case made and pro- 
vided," but this is not required under the pro~isions of C.S. 46%. s .  c. Dudley, 
822. 

INDORSEJIENT. 
See Bills and Notes, 5.  

INFANTS. 
See Deeds and Conveyances, 5. 

INJUNCTIOK. 
See Bills and Notes, 2; Schools, 1 ;  Equity, 1; School iXstricts, 3 :  Draiu~ge  

Districts. 10. 

1. It~junctio?rSurface TPater-Division of Btrcanz.-An injunction will lie 
against an upper proprietor of lands diverting thc natural flow of water thereon 
to the damage of the lon-er proprietor. Rhyne u. Blfg CO. ,  489. 

2. Same-Polkction of Strcarn-Propett?l.-Where a cotton mill and settle 
ment has diverted the natural flow of water or1 its lands containing sewage and 
filth from its mill upon the lands of the adjoi~ing lower proprietor so as  to 
pollute his springs and cause him to cease to use it for his cattle and his land 
for pasture. a permanent injunction will lie. Ibid. 

3. Banle-Healtic-State Bawd of HcaltL-Sezcagc,-Tre~ztme?zt-I?ijzcnctior~ 
-Damcrqes.-Where a cotton mill and settlrment has polluted a stream upon its 
own land and diverted its flow ulmn the lacds of a lower proprietor, which 
causer1 h i ~ n  to abandon his spring for nxtering his cattle and his pastnre, the 
fact that the mill company hart con\tructed a qeptic plant in sccordance with 
plans furnished by the State Board of Health, C.S. '7179 el seq., wi!l not exonerate 
the defendant from injunction or liability for damages. Ibid. 

4. Same-Primtc Corporations - En~inml  Domain - Propertv - Constitzi- 
tional Lat+-Due Process.-The action of thc State Bawd of Health in directing 
the establishment of a septic tank by a cotton mill and settlement f a  the treat- 
ment of sewage of a stream which the mill company diverted to thc land of the 
lower proprietor, the compliance by the company cannot h a w  the effect of con- 
cluding the right of the lower proprietor for injunctive relief and damages cauaed 
therebr to his lands, as that would be to permit a private corporation, without 
the right of eminent domain, to take the property of another without his con. 
sent or giving him a day in conrt. Ibid. 

5.  Sanie-Actinns flnd Defenses-Offer to P?trchasc-,Tlzconcenience.-,4 cot- 
ton mill corporation which has unlawfully diverted  it^: polluted stream upon the 
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lands of a loner proprietor, amounting to the taking of property and mpnace to 
health, may not successfully defend a suit for injunction and damages by offer- 
ing to buy a part of the plaintiff's l:uncls, or on the ground that a permanent in- 
junction would work an inconvenience in the operation of its mill. Ibid. 

6. Inju?~ctiox-Labor Untons-Strikes - Evidcme --Dismissal, -The evi- 
dence in this action to restrain the "strikers" individually and as printers' unions 
from such acts and condnct as are  alleged to prevent the plaintiff printing es tab  
lishnlents and certain of their employees, nonunion printers, from exercising their 
rights to employ and receive employment, etc., is held not sufficient to sustaic a n  
injunction granted to the hearing, by the trial judge, and the injunction is dis- 
solved without prejudice to the rights of any of thr  pa-ties. McQinnis v. Typo. 
Union, 770. 

7. I~zjz~nctio~Pleadings-Dem~~rr~1'-E'1~id~nce.-I a suit asking for an in- 
junction, a demurrer admits the allegations of the complaint, and the Supreme 
Court, on appeal, will not settle the controvcrsy on conflicting evidence: and 
where the defendant's :idmissions upon the d~murre r  justifies it, the injunction 
phould he continued to the hearing. S. v. Scoft, 866. 

8. Injunction-Ultra Vires Acts-Public Accountants -Acts  Comnzittcd - 
Continning Powers.--Where an injunction is sought to restrain a n  ultra vires net 
of the State Board of Public Accountancy in holding an ex~minatior for the a p  
plicants for lirenqe as public accountants, beyond the boundaries of the State, the 
courts, upon sufficient evidence or admissions, will contin,le t h ~  restraining order 
to the hearing, to prevent the commission of such acts in the future, and the ob- 
jection cannot be successfully maintained, that :he specific act complained of has 
been committed and leaves ncthing for such order to operate upon, nor will the 
declaration by the board that they will not do so in the i'uture affect the matter. 
Ibid. 

IN PAIS. 
See Contracts, 10. 

IR' PAR1 MATERIA. 
See Criminal Law, 4 ;  Statutes, 11. 

INQ'JISITION. 
See Constitutional Law, 10; Insane Persons, 1. 

INSANE PERSONS. 
See Divorce, 1 ; Constitutional Law, 10; Guardian and Ward. 2 ;  Limitatiou 

of Actions, 4. 

Insane Persons-Disability-Statutes - Inquisition of Lunacy -Partition- 
Ratification-Deeds and Concellancps-Statutes.-RThere the clerk of the court 
has unlawfully appointed a guardian nd littm, upon insmHcient evidence, in pro- 
ceedings to partition land, and thereafter thl? ward has hem adjudged sane under 
the proceedings of C.S. 2287, the ward may ratify the division of lartd allotted in 
the proceedings by receiving the benefits thermf, and executing interchangeable 
deeds with the other parties. Groves o. Ware, 554. 

INSPECTION. 
See Employer and Employee, 5. 

INSTALLMENTS. 
See Judgments, 14. 
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INSTRUCTIONS. 

See Courts, 3 ;  Trusts, 4 ;  Negligence, 3, 13, 29; Wills, 9, 13, 14; Appeal and 
Error, 19, 27, 41, 42, 44, 45, 50, 62, 59. 79, 80, 81, S2. 83. 84, 89, 92: Deeds and 
Conreyances, 5 ; Employer and Employee, 6 :  Plmrlings, 18; Cities and Towns, 1; 
Intoxicating Liquor, 11 ; Damages, 3 : Partnerihip 2 ; T7c.rdict. 1, 2 ; Criminal I.:in~ 
24, 29 ; Seduction, 3, .'i ; Assault, 4 ; Homicide, 3. 

1. Iwst~ ?cctio?zs-Co~rrts-Inzp~ oper Rcnlarliq- Prcjudicr - Btutn t~s  - Xczo 
Trials.-In an action to recover damages for peruonal injury, where a release 
from liability is set up and relied upon, nit11 evidence to support if, it is rwer- 
sible and ineradicable error for tlie jndge, during the trial and in tlie preienre 
and hearing of the jury, to stop the teftimony of the defendant's wirneas, a non- 
resident attorney who had procured the release, and qnestion him upon the pro- 
feisional ethics i n ~ o l ~  ed and the standard in his own state of such conduct : which 
reflected on the witness, and no effort being made on his part to remove, by in- 
struction or admonition to the jury, the prejudice thus necessarily occasioned, a 
new trial before another jury will he ordered on apppal. C.S. 561. JIorris 1;. 

hrramer, 87. 

2. Inst~uctio?zs-Trla1.s-E~idcllce-Ad,?~i~sio,zs. -Tvhere the defendant. an 
employee of plaintiff, in the 1:ttter.s action to retorrr a certain amount of the 
former's overdraft on account of serriccs rendcred, sdmits this amount, but sets 
up a counterclaim in a certain snm, which would more than cover the plaintiff's 
demand, and the stipulation as to the salary  howi in: :hi0 difference, is the only 
disputed fact, an instruction to the jury that if they find that the plaintiff had 
promised to pay the defendant the amount claimed hy him, to find the issue for 
the defendant in the amount of the counterclaim, less tbe plaintiff's claim, is not 
erroneous. TYilso?~ v. Batchclor, 93. 

3. Instructions-Verdict Directt?rq-Ez;idmcc.-An instruction that directs a 
rerdict upon the e~idence in Dror  of one of the parties to the action js rererqible 
error to the prejudice of the other when there are wich reasonable inferences 
therefrom as would justify the verdict of the jury in his faror. Brooks v. Mill 
Co., 2.58. 

4. Same-Form-Appeal and Error-Prejudice. -The l angu~gc  of a dkec- 
tion by the trial jndqe of the verdict upon the evidence in favor of a party to the 
action, that "if you believe the evidence testified to by the n-itne~ses in the case" 
they should so find, is inexact and contrary to the form sugqestecl by the Supreme 
Court, and will constitute reversible error when to the prejudice of the other 
party appealing therefrom. Ibid.  

6. Instructions-Evideme-Testi?~zor~?~ of One Fitness-Erclliding Tesli- 
mony-Trials--4ppeal and Emor.--Where the dividing line, or lines, between the 
lands of the plaintiff and defendant are in dispute in an action of ejectment. and 
deeds and maps of surrey relating thereto are in evidence, togetper with the tes- 
timony of the surveyor, an  instruction, in effwt, that the jury render their vcr- 
diet accordingly, without regard to the ornl testimony offered by either side to 
show the proper location of the lines, is erroneous in singling out the testimony 
of one witness by name, and also in taking his evidence out of its proper setting 
in its relation to the other evidence, which may have tended to modify or explain 
it. Taybr  v. Meadows. 266. 

6. Instrzictimzs-Correct ns a Thole-Erroneous Portions.--The rharge of 
the court must be construed connectrdly as a whole, presuming that the jury con- 
sidered every portion thereof; and if ~t presents the law fairly and correctly, it 
will not be held erroneous because of some af its expressions, standing alone, may 
be regarded as  erroneous. White ?;. Hines, 276. 
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7. Santc-Res Ipsa Loquituta-Prima Facie Case.-Where the charge of the 
court, under the doctrine of rcs ipsa loguitzr, places the burden of the issue af 
negligence on the plaintiff, and gives the proper effect to the prima fncie case, if 
established, the defendant is required to go forward with his evidence in explana- 
tion or take the chances of an adverse verdict. Ibid. 

8. Instruction+-Material Gn~issio)f+-Appen2 and Error.-A material omis- 
sion in the charge of the trial court to the jury of the l~rinciples of law involved 
upon a phase of the case he has assumed to instruct thein upon is afirmative and 
reversible error. Smith v. R. R., 290. 

9. I?tstrtlctio)ts-Co?ztentio?~a-Appec~l and Error--Objections and Excep- 
tions.-An exception relating to the statement of the (,ontentiom of the parties 
by the trial judge in his charge to the jury will not he considered on appeal un- 
less the alleged error had been brought to his attention a t  the time and before the 
case has been given to the jury. Walker v. Burt, 326. 

10. Instructions-Construed as a Tl7lrole-Trusts-Trtistee-Deeds arrd Con- 
veuances-Parol Evidence-Statute of E'rauds-The words of a deed or other 
written instrument should be so construed in their rehtion to each other as  to 
reasonably give effect to the intention of the parties to be thus ascertained, re- 
quiring in certain instances that it he taken more strmgly against the grantor; 
and where an instrument, so construed, shows Chis inttnt to be that one of the 
parties should take title to lands in himself creating an active trust, coupled with 
an interest, for the purposes of a resale for the purpose of sharing of the profits, 
or losses, as the case may be, an expression used, to w t, "the property is to be 
sold by us," considered in its relation with the context, does not, when he has 
been estopped by matters in pais, require that the ce~tu i  que trust join in the 
deed of the trustee to convey a valid title to the purch:~ 3ers at  the resale, or fall 
within the inhibition of the slatvte of flauds. LTpon a fsir construction of the in- 
strument, a sale, and deed by the trnstetl to the purchaser, were all sufficirr~t. 
Wells v. Crumpler, 362. 

11. Ir~trucfions-Theoru of Tkal-Bvidekzce-Cofli'ext.-Instructions to the 
jury are considered with reference to the theory upon ~vhich the cp.se is tried, 
and the evidence and contentions of the parties, and art? construed with the con- 
text. Poilzdexter v. Cali, 367. 

12. Instructions-T7erdict Dircrtzng-Arguments --Jury - Courts -Appeal 
and Error.-A direction of the rerdict upon the eridenve renders immaterial a n  
exception that the appellant had been deprived of the right to thc last speech to 
the jury. Anderson v. dlbenaarle, 434. 

13. I)zstructiorts-Appeal and Error--1iarmle8s Error-Negligelice-Auto- 
mobiles-CollisionJoint Tort Foasors.-A charge of the court will not be con- 
strued disjointly, but as  a whole, jn relation to each subject-rnatter. and where 
the defendant's liability depends upon the concurrent ~lcgligence of the driver of 
tiis own automobile and the negligence of thv driver of another one, in proxi- 
mately causing a personal injury to n passenger in hi. machine, an instruction 
by the court on the issne of defendant's ntlgligence which leaves out the question 
of the proximate, sole, and efficient cause, though error in itself, will not be con- 
sidered for reversible error, if immediately follo~vrd by an instruction correcting 
this omission, and so repeated elsewhere in the charge that the jury must have 
understood the correct principle for their guidance in rendering their rerdict. 
TVIiite v. Realty Co., 536. 
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14. Insfrtictiolzs-1?1terprctotioti-Cor1~1~cted Tl'?inZe-l7ii~o1~~zc~ted Part8 - 
The instruction of the court upon the trial of this action to recorer for luniher 
sold ant1 deli\ered, laid don11 the correct rules of law for the guidance of the 
jury, properly construing the charge nLc a relatcc! nhole, and not as to its uncon- 
nected parts. Xanty z'. Grcenzcood, 330. 

15. Same-Appeal and CI ror-Harmless Error.- In  this action to recorer 
for sound merchantable lu:-nlier scld ancl delivered under a contrsct, an instruc- 
tion that the defendant could not reject "any," if some of i t  rvas of the required 
kind, is held to mean that "all" could not Ire rejected if some of it w?s of that 
kind, it appearing, under a 1)roper interpretation of the charge, ac, a connected 
whole, that this wai  the intention of the judge, and that the jurq. could not hare 
been thereby misled, but that they so untlerstocd the charge from the context. 
Ibid. 

16. Ilzstructions-Deeds and Convc!/ances - 4drcrse Pnssession - Color - 
Rozcm?arics-Statc Gtn?tts.-Where the title to the lorlr~ in quo iq dependent upon 
the allegation in the answer that the lands under the plaintiff's grant from the 
State overlapped the land claimed b~ adverse poswwiou under color. and this is 
the only disputed fact. an instruction to the jury that defendant's possession, out- 
side of the plaintiffs' bonndaries, would not br es tcnd~d  to defext the latter's 
title, and putting the burden on the plaintiff to show his title, and on the defend- 
ant to show the lappage upon his o ~ v n  land. is not reversible error. Ronne 2;. Me- 
Coy, 728. 

17. Iiistrvctiona-Cotite?ztio?~.~-Di.sngrcc?)ict~t Bcf~crwr Jzrdqe and A t tnrnel~ 
-Jlcr~.-When the counsel and j u d p  d i y ~ g r ~ e  1s  to a part of the evidence intro- 
duced during the trial, in the charse to the jury while stating the ccntentions of 
the psrtieq. it is proper for the court lo instruct the jury to depend upon their 
own recollection of the evidence. S. 2;. Slnqle, 895. 

IR'SURAIYCE. 
See Principal and Agent. 5. 8. 

1. I?mtrance-Landlord and Tellatit-Crops-Insztrable Interests.-The in- 
terest of the tenant in the undirided crops. and housed in the landlord's barn, is 
insurable. Batts 1.. Sullivan, 129. 

2. Same-Insnrance Taken Out h!/ Tenant-Payment of Polic?/.- Where the 
undivided crop of the landlord and tenant has been housed in the latter's barn. 
and \rllile insured by the tenant for his sole henefit has been destroyed by fire, 
and the insurance company has paid the loss, in the landlord's action the tenant 
is entitled to the full amount of the low so paid; and the question as  to the va- 
lidity of the policy and the extent of the landlord's interest in the crop doec: not 
arise. Ibid. 

INTENT. 
See Contempt. 1 ; Trusts. 3 ; Assault, 1, 4 ; Wills, 4, 18 ; Contracts, 29 ; Crim- 

inal L ~ K ,  22 ; Intoxicating Liquors, 8. 

IKTEREST. 
See Insurance, 1 ; Trusts, P ; Contmcts, 24. 

IKTERVENTION. 
See Attorney and Client, 7 ;  Sctions, 14 ;  Sttachment, 6. 

INTOXICATING LIQUOR. 
See Criminal Lay ,  14 ; Witness, 1 ; Appeal and Error, 9.5 ; Constitutional Law, 

27. 
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INTOXICATING LIQUOR-Continuc?d. 

1. Intoxicating Ligzcor-.Ma~z~factzire-E~~ide~~cc-Qetons of Law-Non- 
suit-Trials.-The legal sufficiencg of evidence to he whm tted to the jury to con- 
vict the defendant of the lllicit msnufacturc of intoxicsting liqnor is a questlon 
for the court to first determine; and where it  raises only a mere conjecture, or 
shows only a bare possibility of guilt, the burden of proof beyond a reasonable 
doubt being on the State, it is insutficicnt: and defendant's mction to nonsuit 
thereon should he granted. S. a. Prince, 7%. 

2. Same.-Evidence that a still operatcd on a path leading to a public road 
which passed defendant's dwelling, but was not on his premises, and indications 
that a t  a remote period spirituous liquor bad been manufactured in that vicinity, 
without evidence that it  had hcen made on his lands and that nothing waq fcunrl 
on his premises to indicate his violation of the law, and there being no other evi- 
dence that he was operating the still, is merely conjectural and insufficient to 
show the defendant's guilt in the unlawful maonfacturc o €  spirituous liquor, and 
his n~otion to nonsuit thereon, under the statute, was properly granted. Ibid. 

3. Intoxicating Liquor-Unlawf ully Keeping Liquor for Sale - Evidence - 
I~zdictment-Coz~nts.-IYhere the trial is nilon an indictment with two counts, 
one for the unlawful sale of spirituous licpors. and the othcr for unlawfully keep- 
ing it  for sale, evidence of the sale to various pcrsons not nnmed in the bill is 
competent upon the second count. S. a. Ha:izcood, 815. 

4. Intoxicatinq Liquor-Bales Tlirough Another-Eai3cnce.-Upoil the count 
in the indictment that the defendant unlawful~v kept spiaituous liquor for sale, 
evidence that it was sold by defendant to a certain pevsoil through another who 
went for it and paid the price is competent thereon, though it may sot be upon 
a separate count alleging the unlawful selling of spirituous liquor by the defend- 
ant. Ibid. 

5. Intoxicating Liquor-Return in Kind-Barter-Pnynzents-Evidence - 
Appeal and Error-Harmless Error.-A loan of intoxicating liqnor upon a prom- 
ise that it should be returned in kind is a vioiation of o ~ r  prohibition law, and 
where there is further erideuce that the h n ~ w  had pr0misc.d to pay In money, re. 
jection of testimony as to whether the defendant ha? evertunlly been paid is im- 
material either the barter or the promise to pay being su~ficieut. C.S. 3378. S, v. 
Lemons, 828. 

6, Intoxiicatiftq Liquor-Normcit-Notions-Euidencc-Questions for Juru. 
Evidence tending to show that a furnace for a -till had heen found in the vi- 
cinity of the defendant's home, from which the still had been remored, but found 
nearer defendant's residence, with other evidewe that spirituous lic.uor had been 
made and found there, and also found a t  defendant's homv to which was a path- 
way, with the other evidence in this case: Held, sufficient to sustain 9 verdict of 
the defendant's guilt in unlawfully manufacturing spirituous liquor acd having it 
in possession for the purposes of sale. S. v. Crouse, 835 

7. Same-Instructions-Expres.9ion of Opinion-Stai'zcfes-.meal and Er- 
ror.-Where there is evidencc sufficient to convict the defendant for unlawfully 
manufacturing spirituous liquor and Beeping it  on his: preinises for sale, the giv- 
ing of a requested instruction that the jury should consider the fact that the still 
was not on the defendant's premises as tending to show his innocence, would be 
a n  expression of the judge's opinion upon the weight and effect of the evidence, 
and is properly refused. Ibid. 

8. Intoxicating Liquor-Euidence-Wenter-Correlated Facts - Intent. - 
Where there is evidence that the still and liquor were found in the possession of 
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ISTOSICATISG LIQUOR- Co?ttintred. 

the defendant, charged with the unIairful nlaliufact~wc and sale of intoxicants, 
and under his control, the question of his intent or purpose becomes both relevant 
and material. ant1 i t  may be sho~vn as  tl1rowirig light on tha t  cluestion, bnt not 
a s  a separate offense, tha t  about ninety days before the trial a still was  found 
near the defendant's house, giving indication tha t  i t  had been operated the pre- 
ceding night. Ibid. 

9. Z~lfoxicati~lg Liquor-Spirituozts Lzyuol-L-~zlcrzcfzrl Salc-Stwtzctcs-En- 
dc?zce-Rep?ctatio?z.-JThere tnere is substantive elidencr tending to s h o \ ~  the 
guilt of the  defendant in having sl)irituons liquor for sale in violation of C.S. 
3378, and his deferlie, \upported by his evidence. is tha t  some one elie hati talien 
the jugs and  bottles of whiskey to his home in his absence, without hic: knowl- 
edge, nhe re  the officer had found them, the general had reputation of the defend- 
a n t  for unla \~ful lg  selling whiskey niay be +onn a s  n circlimstance ~ I J  corroborcl- 
tion of other evidence tending to <how guilt, C.S. 3383. S. r. lIcSczll, Q-75. 

10. Ditoricatinq Liqttola-Stntzctes-Crin1ittn7 Lozc-I~tdictn~e?tts--Separate 
Offe~~srs-Xotions-Verdict--IppcnZ a ~ t d  Error.-Objection to a bill of indict- 
ment on account of duplicity conics too late after wrdict .  and where i t  is  to  the 
charge of t x ~ o  separate offenses in the same bill, one nnder C.S. 3407, for  unln\v- 
fnlly permitting a still to be set up for operation on the defendant's I snd;  and the 
other for unlawfully manufacturing spirituous ilquor, C 8. 3109, and  tbere is suffi- 
cient evidence on the lat ter  count, a judgment 1111011 the  ~ e r d i c t  on tha t  count 
will be sustained. S. c. Illundy, 907. 

11. Z,~tosicating Lir/tto?s--Spit ~tz lous Liqhorv-Stntxtes -POSSCS v:m-P) 1 ~ 2 1 1  

r ac i e  Case-Z?istr~tctions-C?in~inal T,czu;.--Where the ji;dge has withdrawn from 
the consideration of the  jury t h e  question of prrnza facie guilt of riolating the 
statute from the posseision of inore than one gallon of spirituous liquor, C.S. 
XE9, a conTiction under C.S. 3383, in having more t11,ln one quar t  thereof in po-- 
session, TX-ill be suctained when supported by competent evidence. $. v. Cnnzp- 
bc71, 911. 

12. In tox ica t i~~q  Liquors-Spirituous Liquors-C'rimiml Lax-TT7arra?zt for  
_irrcst-Sfatzctes.-Where the defendant has been arrested fo r  violating our pro- 
hibition law, and a t  his o n n  request he is not searched, but voluntarily produces 
five pints of spiritnous liquor concealed in different places on his person, b e f o ~ e  
the committing magistrate, the question of search and qeizure mithoct a warrant 
and the Federal constitutional question predicated thereon does not arise:  ant1 
he may be  coin icted under C.S. 3383. 3384, by the prcrisions of C.S. 4548, relntin!: 
to a n  arrest  nithout a  arrant for  offenses committed in thr  1)revnce of the ofi- 
cer, etc. Ibid. 

ISVESTIGATIOS. 
See Con~titntional I;a~v. 6. 

ISTYTATTOX. 
See Segligence. 6. 

ISVITCE.  
See Segligence. 1. 

ISRC'ES. 
See Pleadings. 6. IT;  . i t tach~nent.  6:  Accord .inti S?.+ibfnition, 4 : -111r1ml ant1 

1:rror. '76, 41: Ejectment, 2, 3 ;  Yerclict, 1 : Statntes, 9. 

1. Issues-Colcrt's Disoctzou -Where the iswes submitted by the  trial 
judge a re  directed to the inaterial facts arising upon the  pleadings, and afford 
full opportunity to the parties of presenting the 3ariou. y h a s r ~  of the controrersy, 



without prejudice. their nuniber is within tlle discretion of the court. Tralker v. 
X1t1.t. 326. 

2. S a ~ l l e - ~ ~ i d e i l c c - ~ l ) ] ~ e a l  altd Erro?.-Where it is not controverted that 
the plaintiff had received the defendant's check stated to ,e in full of a part of a 
disputed account between theni, anrl Inter r, check stating that it n7as in full of 
the balance, evidence offered by tile plaintiff as to tlle qtatus of the affairs bp- 
tween then1 a t  each of these times is properly escluded, in the absence of fraud, 
imposition, or ~niqtalie L o ~ g  2 ' .  Gttnranty Co., 178 X.C 507, cited and distin 
guished. Ibid. 

.JOIST TORT FEASORS. 
See 1ni;tructions. 13 : Seyligence, 8. 

JGDOJIEXTS. 
See Attorney and Client. 2. .Z. 11: Malicious Prosecution, 1. 3. 4. 3. 6, 7 ;  Ap 

peal and Error, 14. 17. 29. 31. 32. 39. 40, 35; Railroads. 2 ,  4 :  Receivers, 1; Stat- 
utes, 6 ; Deeds and Conveyances. 10. 20 ; Bills and Sotes 5 ; Contracts, 24; Dis- 
covery, 2 ;  Criminal Law. 30. 

1. Judg?tbe)tts-I~'rcglih Jlrdgnlcl~ts-Iudgnte~lts Re1 Aside-.lIalicious Pros- 
<cution.-Where a court of competent jurisdiction has, upon orderly procedure 
and sufficient evidence. enterec? judg~nent againqt the defendant in the action and 
ordered execution against his pefion, as provided in C.S. 673, and accordingly the 
defendant has been arrested. the subsequent recalling the esecuticn or setting 
aside of the judgment in the course and practice of the courts, for irregularity, 
do not of themselves so disturb the facts established or the judgment rendered 
thereon as to permit the defendant thereafter tr, maintain his action for malicious 
prosecution against the plaintiff in the former one. Ozertotl 2;. Comba, 5. 

2. Jrid,~r~te~rts-Estoppel-Parties-Pri~;ies-Actio~~s. -A judgment in an ac- 
tion is not effective as a bar or estoppel in any other action unless between the 
same parties or privies. for tlle same cause of action. Hinp c. Dlcpo~t, 9. 

3. Sut~le-1fa1 ried TT'omw--H~(dbu~~l and Wife-Statutes - Segliao~ce - 
Torts.-Under the marriec! woman's act. the nife  is not a necessary party or 
priry to her hnsband's action to recqr er ciamaps for a pwsonal injury neqligently 
inflicted on hinl by a third person. and an adverse jn~gment  rendered in tlw 
court of another qtate. wherein she rvas not a party, does not bar her recovery 
in her action brourht in the conrts of thiq State for t h ~  damage she has indr- 
pendently and individually sustniiled. which 17-ns prosimalely caused by the qqmp 

injury alleged to have been negligently inflic:ed on her husband. Ibid. 

4. J l tdgr~mtc Set I s~dc-JIo t io~is - ; l f tor?zr~~ and Client-Coment of Clwnt 
-Proced~ov-Where the court has entered a judgment appearing by record as 
upon the consent of the parties. and thereafter i t  is propxly made to appear on 
motion and by affidavits that the plaintiff's attorney oot only did not have his 
client's consent. but had acted contrary to her inqtructior~s, snbstantjally impair- 
ing her r i g h ~ s  in the subject-matter nf t h ~  litigation t h ~  Sunerior Court judge. 
a t  a subsequent term. in proper instances, may paw upo 1 the question, and the 
fact that the former judge has regularly entered the jnr1:ment 3s upm the con- 
sent of the parties does not affect the power of the subsqurnt  judge, hearing the 
motion, to set the judgment aside. Lii::cll c Equipmelt C'g., 99. 

6 .  Same-Tfcrdicts-Condifiolls Impostd b~ Court.- -Where the plaintiff in 
ejectment is suing for possession and the recovery 3f a certain amount of rent 
money and the jury has found the issue as  to possession in her favor and awarded 



S . C . ]  

a recoxelg for rental in a certain less amonnt. and the judge ha. haid he \wuld 
set the entire rerdict aside unless the plaintiff agreed tv a ?till 1t ss slnn than the 
amount of the verdict, and her attorney nithnut her consent and against her in- 
struction has agreed thereto, and the judgment n n s  accordingly entered, ap 
pearing on its face to be by consent of the pnrties, on a subsequent motion and 
affidavits to set the verdict aside, the plaintiff may not take adrantage of the 
~ e r d i c t  on the issue in her favor, and repudiate the rerdict on the second one, 
a s  to the amount of recorery for the nmt, and the judge hearing the motion and 
70 finding the facts should set the entire verdict aside. Ihid. 

6. Judgments Set Aside-Votionr-Tom of Cozi~ t-Equlty.-C.S. 31, r u  
quiring that a motion to set aside a verdict be made before the judge who tried 
the cause, and in term, refers to motions made in the crdinary course anc! prac- 
tice of the courtq, and does not impai;. or intwfere ni th  equitable principles con- 
trolling the conduct of the litigant in the subsequent course of n proceeding. I b i d .  

7. Judgments Set Aside-T7erdict-Attorjze~! nlrd Clisltt-Co?zse?tt-Estopp('Z 
-Equitu.-Where the trial judge has anilouncetl his drcision to set aiide a verdict 
un les  the parties should agree in a certain particular, to which the plaintiff's 
attorney agreed without the consent of his c!ient and against her instructions, 
and the judgment so agreeci upon has been accordingly cntcred, the  lai in tiff may 
not thereafter repudiate the agreement made in her behalf by her attorney, and 
also repudiate the result thereby attained, and she is estopped from resisting the 
entry of judgment setting aside the verdict ?zune pro tvnc. Ihid. 

8. Judgments-Courts-Lnzc; and Equil~l-Partips --Railroads -Director 
Gmeral- Dismissal of Action - Afirmccme - Appeal and El ror. - Under ovr 
present code of ciril procedure, administering both pri~ciples of law and equity 
in the same court, with espress statutory provision that judgment may be given 
for or against several plaintiffs or defendants in the same action, determining the 
ultimate rights of all parties between themselves, leaving the action to be pro- 
ceeded with whenever a several judgment is proper, it iq held that where xn ac- 
tion is properly brought against the Director General of Railroads, under Gov- 
ernment management, and against the railroad company, nnd a judgment ha3 
been obtained against both, the setting asice on appeal of the judgment against 
the railroad company and affirming it  as to the Director General does not neres- 
sarily prejudice any of the rights of the latter, especially does it not do so when 
it appears that separate issues have been wbmitted as to each, and answered ad- 
rersely to each of them by the jury. Wyne c. R. R., 254. 

9. Judgments-Process-Seraice - Record - Void dudgme~lts - Motions to 
Set Aside-Procedvre.-A judgment in personam without voluntary appearance 
or service of process within the jurisdiction is void, and when such facts appeor 
upon inspection of the record it may bc treated a? a nullity or set aside on mo- 
tion, and the party rharged allowed to make his defense. Graces v. Reidsaille, 
330. 

10. Same-Facts Procen.--Where a judgm~nt has been entered against .t 

defendant, n-ho has neither been served with qummons or n-aired qervice thereof, 
he may, upon the establishing of the fact, hare the same ~ e t  aside on motion in 
the cause, and his defense considered and pnc~ed u l m  by the court, according to 
law. Ibid.  

11. Sa~ne-CozotsJrtstices' Courts.-The princip!e bcth as to the right and 
procedure for a defendant against n-hom serripe of summons bas not been made. 
or the same waived, to hare the judgment set aside apzlies to the courts of jus- 
tices of the peace as well as  to those of more rsteneive juri~diction. Ibid. 
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12. Sa?11c-F~.urid-Jli~.isdictiofl.- The qround upon \vhich 3 jnc!gment may 
be set aside on clefendunt's i~iotion in the cause for  lack ~f proper serviw ic not 
affected by any elenlent of fraud tha t  may have been :llegecl to !mvr entered 
therein;  and the justice's court, notwithstanding tha t  i t  has  110 jurisdiction wherr 
fraud enteis into tllr contro~ersy.  may entertain a motion in tlle came to het 
aside its own judgment for  the lack of tlte rqu i r ed  service of summons, tlic 
question of fraud beiug but an  incident and  not the gronad ill)oll wllich the mo- 
tion was  made. Ibid. 

13. Same-Statutes--Lintitatio?? a s  to Time of 3Zotion.-Our statutes re. 
cluiring a motion f o r  a rehearing before a justice of the  peace within ten dxyr. 
etc., C.S. 1500, rule 12, and 1530, allowing fifteen days for appeal from the jus- 
tice's judgnient, etc., apply to final judgments regularly er,tered, and not to judg- 
ments irregularly taken upon defective service, or void for  lack of service of sum- 
mons on the defendant, or other proper process to bring him before the  court. 
Ibid. 

14. Judgnterlts-Street I~tlproziements-As8essnle)tts -- Puunter~f bu Znsfall- 
ntel~ts-Statutes.-Where the abutting owner of land on the streets has refused 
to pay the assessments lawfully made on him fo r  street improrements, a judgment 
allowing him to pay by installmcnts may he entered. C.S. '2617. Durllanl zi. Public 
Sercice Co., 33.5. 

15. Jf~dg)tte?tts-Statute~9-Jfortgages - Lkeds and ?o?~ceuances - Sales - 
Co?~Jirnzatim of Sales-Courts-Sppeal and Error.-A judgment appointing com- 
missioners to sell land under mortgage and apply the proceeds to the defalcation 
of a county official of county funds, which the  mortgage was given to secure. mill 
be  modified on appeal to provide for a report and confilmation of the sale by 
the  court, when this provision of the statute has not been incorporated therein. 
Tlromas 2;. Carter, 374. 

16. Jirilyntc~r ts-Estoppel-C'o~trts-Jztrisdic.tioil.- eJndgments n n y  not op- 
era te  a s  a u  estoppel a s  to  such matters as  extend beyrnd the jurisdiction of the 
court to determine the rights of the parties, though m b m c e d  within the scopc 
of the pleadings and inquiry. S a s h  G. Shute, 628. 

17. Sanze-Clcrks of C o ~ o ~ f - D i ~ . i d i ~ i ~  Lirte - Staf~f t fs  - E u s e n m t ~ .  -The 
clerk of the  Superior Court, under a s ta tu te  controlling plmoceedii?gs to deterniine 
a dividing line, has no jurisdiction as  to title or c h a r a c t c ~  ~f tl:e :~osaession of the  
clninlants on either side of the d l ~ i d i n g  line of lands authcrizcd to bl? ascertained 
or deternlined by him under the provisions of C.S. 361 ct scq., :he occupancy alone 
being sufficient to confer jurisdiction, sec. :!GI ; cncl ml~e:.r the clerli has acted 
\vithin his jurisdiction in such proceedings, his judginent rnay not estoy n part). 
in a separate action to show the character or extent of' his possession, o~ tr- 
establish a n  easement by adverse possesion in the Innch occupied by t h r  other. 
Ibid. 

18. J1tdr/ri1ci?ts-Esfoppel-~a??ds-0zc~~rrsl1ip-Eavefi~oifs.-~~ judg~:lent ill 
processioning proceedings as  to ownership of the land in dispute does not neceb- 
sarily include the question of an easement by aclr erse p~swia ion  under the statute 
of limitations, defined to  be "a l ibrrtr ,  privilege, without profit in tlw land of an- 
other. existent distinct froin the ownership nf the soil." arid such conclusion does 
not of itself necessarily ~vork  an  wtoppel on tho question c~f an  outstanding e a v .  
ment in t he  land claimed by a parry in  a n  independent action. Ibid. 

19. Jrtdg>)ze~lts-Co~~smit-E.~ioppel.-A ronscnt judenlent. like any other. 
doeq not go b e ~ o n d  the matters enlbraced in the action, to estop other an9  inde- 
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pendent transactions existing betneen the  parties, and not necessary to its deter- 
mination, o r  within the scope of the inquiry. Churcll 'c. Vauglran, 374. 

20. Same - Unrelated Jztdgmcnts - PI itrctpal crud Buret{/ - .l/ortgayes - 
Powers-T70id Sales.-A surety 0x1 n note nhosc liabilitg mas secured by a mort- 
gage g i ~ e n  by the malwr on his land, attempted to toreclose under the poj\er of 
sale, \%ithout ha1 ing paid the note, and t h e r a f t e r  having paid the debt of the 
maker, judgment :vns entered by conswt of tho parties, whereunder a ro~nmis- 
sioner sold and convejed to the plaintiff. and the surety ivas reiml)ursetl from 
the proceeds. Prior to the entry of the consent jndgmelt, one of the parties ob- 
tained by assignment from another and different jndgnlent creditors t n o  judg- 
ments taken in unrelated matters:  Held, the attempted sale by the  surety was 
void. and the party to the action, who had obtained thc judgments by assignment, 
was not estopped by the conqent judgment to have eswuti-n iswe thereunder on 
the lands. Ibid. 

21. Judgme~zts-h'xecutio?~-Prior I~ietls--Purchaser-n'otice - Sales - Ap- 
peal and Error-Former Apprw1.-A purchaser a t  the sale of land under euecn- 
tion takes with notice of prior regiitered judgments, cnd a sale cf  the lands 
under execution on these judgments will not be enjoined when the element of 
estoppel does not exist; nor will the appellant he concluded by the affirmation of 
the judgment in a former apl~eal  upon whivh this phase of the controrersy was 
not presented. Ibid. 

22. Same-Waiwr-The agreement in a consent judgment that  the  com- 
missioner appointed for the sale of the lands of the judgment debtor to reim- 
burse the surety on the note in s l i t  shall comes to the purchaser will not be 
construed a s  a waiver by a party of his existing lien under judgments t h s t  were 
independent of and not considered in the proceedings. Jbid. 

JUDICIAL NOTICE. 
See Courts, 10. 

JUDICIAL SALES. 
See Mortgages, 2, 10. 

JURISDICTION. 
See Habeas Corpus, 1 ; Pleadings. 3 ; Corporntiorls, 1.5 ; Appeal and Error, 14 ; 

Conqtitntional Law. 6: Jndgrnents, 1.'. 16;  Mortgages, 9 ;  Courts. 4, 5. 6, 9, 11; 
Criminal Law, 1 6 ;  Fish Commissioners. 1, 2 ;  Public Accountants, 3. 

JURORS. 
See Appeal and Error,  4, 24 ; Trials, 2 ; Criminal Law, 18. 

Jztrors-Chrtllc?z[lcs-Trairer-Verdict-Co:~rt's Discretion-Sczr T~iala-Ap- 
pcal and Errw-Attontey and Client.-Whilc the relationship of a juror to a 
party to an  action may be ground for challenge in certain c a w ,  the appellsnt is  
deemed to hnce waived his right to object to the rerdict for that re,?son where 
his objection 11ac been made after the rerdict was retnrned; eren though the 
juror has, unintentionally, so f a r  a s  appears, miqled the appellant's attorney by 
remaining silent mhen the general question a s  to relationship was rtddressed to 
the jurors before they were impanelxl. I t  is within the sound discretion of the 
trial  judge, though, to set the rerdict aside. the exercise of which is not review- 
able on appeal. The question a s  to whether the relation of attorney and client 
between the juror, having a cause a t  issue a t  the term, and opposite councd ir 
the pending Case, is  a sufficient ground of ch,?ll~nge, is not decided. R7ilson .2;. 

Butch elor. 93. 
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JURY. 
See Evidence, 3 ;  Constitutional Law, 10, 11 ; Courts, 7 ;  Instructions, 12, 

17; Seduction, 2. 

JUSTICE'S COCRT. 
See Pleadings, 2 ;  Judgments, 11; Appeal ~ n d  Error, 39. 74. 

JUVENILE COURT. 
See Habeas Corpus, 1. 

KNOWLEDGE. 
See Employer and Employee, 6 ; Evidence, 16 ; Nuisance, 1 ; Criminal Law, 22. 

LaBOR UNIOXS. 
See Injunction, 6. 

LACHES. 
See Courts, 2, 8 ; Wills, 23, 26; Actions, 8 ;  Appeal and Error, 48, 66, 76. 

LANDLORD AND TENANT. 
See Ejectment, 1 ;  Insurance, 1. 

1. Landlord and Tenant-Leases--Contracf8-ATotice-'lenavt Holding Over 
-Damages.-Where the written contract of rental providlrs that the landlord 
may increase the rental of the premises a t  any time during the life of the lease 
without further notice, and there is evidence that subsequently, by parol, the 
parties have agreed that in consideration of the tenant's having put valuable im- 
provements on the premises the rental should not be increased withh the year, 
and that within that period the landlord ha3 notified him of an Increase and he 
had continued for a time in possession: Held, the tenant so holding over under 
a reasonable claim of right is not as a matter of law held to the payment of the 
increase of rental demanded by the rjlaintiff in ejectment, as no contr~ot,  ex- 
press or implied, has been established for a greater rental :ban a fair and rea- 
sonable value of the property, and this is the measure of damages if a wrongful 
holding over of the defendant has been established. B i ~ e l l  z .  Equipment GO., 99. 

2. Landlord and Tenant-Crops--Title-Possession. - The possession and 
title to all crops raised by a tenant or cropper, in the atlscnce of a contrary 
agreement, are deemed vested in the landhrd until the rent and advancements 
have been paid. Butts v. Sullivan, 129. 

LANDS. 
See Statute of Frauds, 1, 6, 10; Deeds and Conreyances 2 ;  Trusts, 8 ;  Judg- 

ments, 18; Actions, 10; Contracts. 22. 

1,ARCENY. 
See Criminal Law, 21, 22, 23, 24, 29. 

LAST CLEAR CHANCE. 
See Railroads, 16. 

LAW ASD EQUITY. 
See Judgments, 8. 

LAW O F  THE CSSE. 
See Appeal and Error, 73. 

LEASES. 
See Landlord and Tenant, 1 ;  Railroads, 11. 12.  Ejectlnent. 2 ;  Deeds and 

Conveyances, 24. 
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LEGISLATION. 
See Constitutional Law, 4, 14, 21: Evidence. 9 ; Statutes. 

LESSOR AYU LESSEE. 
See Railroads, 8, 11. 

LETTERS. 
See Wills, 15. 

L E S  LOCI CONTRACTUS. 
See Courts, 11. 

LICESSES. 
See Equity, 4 ; Negligence, 5, 10 : Nuisance, I. 

LIENS. 
See Deeds and Conveyances, 7, 5, 9, 20; Bctions, 15; Receivers, 2 ;  Sttorneg 

and Client, 11; Banks and Banking, 6 ;  Judgments, 21. 

LIMITATION. 
See Corporations, 3 ; Deeds and Conveyances, 3 ; Jud-ments, 13 ; Wills, 21, 22. 

LIMITATION OF ACTIOKS. 
See Tenants in Common, 1 ; Wills, 25, 26;  Verdict, 3. 

1. Limitation of Actions-Contracts.-The statute of limitations does not 
begin to run against one claiming a right under a parol contract to sharc in the 
profits of land from a resale, until the time aqreed upon as that upon which the 
division thereof shall be made; and he has his election to await therefor until 
the time specified. Pinnix w. Smithdeal, 410. 

2. Limitation 05 Aotio?zs-Pleudz1tg.~-E2;idence - Burden of Proof. - The 
burden of pleading the statute of limitations is upon the defendant relyiag 
thereon, but when properly pleading the burden of proof is on the plaintiff to 
show that his cause of action comes within the s tatutoq period, 2nd it is r e  
versible error for the judge in his charge to place this b u r d e ~  on the defendant. 
Ibid. 

3. Limitation of Actions-Statutes-Writing-New Promise -- Continuing 
Liabilitl~.-A new note embracing an old indebtedness of the maker is n sufficient 
writing signed by the parties to be charged to bring the old indebtedness within 
the operation of C.S. 416, and repel the b ~ r  of the statute of limitations. I r~r 'n  
v. Harris, 648. 

4. Same-Adnzinistratiort-Insane Persons-Gzrnrdian and Ward.-C.S. 412, 
prescribing a time limit within which actions may be commenced against admin- 
istrators or executors of the decedent's estate, commences to run against an in- 
sane claimant only from the time of the qualification nf his guardian. C.S. 407. 
mid. 

5. Linzitation of Actions-Partnership - Dissolution - h7ew Partnership - 
Continuing Obligations-Deceased Partner.-Where a new partnership is formed 
after the death of a partner nnder a partnership arrangement between the sur- 
vivors and the devisee of the deceased, aswrning to pay the debts and obligatians 
of the old concern, a payment made by the surviving partner on a debt of the 
old concern will not hare the effect of repelling the bar of the statute of limita- 
tions which would otherwise run against the partnership assets and the separate 
property of the deceased member of the firm, for upon the dissolution of the 
partnership by death, this authority ordinarily ceases in the surviving partner. 
and becomes vested in the personal representative of the deceased one. C.S. 417 
Irvin v. Harris, 656. 
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LINITATIONS OF ACTIONS-Continuc:d. 

6. Same-ddmitiislration-Exercbtors wtl Administ?ntors.-Where a mem- 
ber of the firm has died and the surviving partners take in his devise and form 
a new concern assuming the debts of the old, claims against the deceased 'W & 

member of the old concern nhich hare been barred by the statute of limitations 
since the decedent's death, are suspended by the express provision of the statute 
until an additional period of one year from the qnalification of his administrator 
if within the period of ten rears from the decedent's death, and until the espira- 
tion of this further time of one year, the bar of the statute will be repelled. C.S. 
412. Ibid. 

LUNATICS. 
See Constitutional Law, 10. 

LOCAL LAWS. 
See Roads and Highways, 3 ; School Dist~ictq, 3. 

hfACHINERP. 
See Employer and Employee, 1. 

MATL. 
See Contracts, 26. 

MAISTENANCE. 
See Drainage Districts, 1 ; Actions, 13. 

MAI.ICE. 
See Appeal and Error, 28. 

RIBLICIOUS PROSECUTION. 
See Judgments, 1. 

1. Naliciol~s Prosecution-Action84udgmmts.-In order to sustain an ac- 
tion for malicious prosecution it ~ m s t  be shown that an action has been instituted 
by the defendant \~i thout  probable cause and from malice, causing wrongful in- 
terference with the person or property of the complainant, and that the former 
action has terminated in complainant's favor', before suit brought. 02;wton V. 
Combs, 4. 

2. Same-JIalice-Probable Cartse-Bz'idfnce -- Questiws of Lala -- Ques- 
tiom fior Jzcrp-Trials.-While io an action for malicious rirosccution the exist- 
ence or nonexistence of defendant's millice in the former action is a question of 
fact for the jury upon competent evidence, it is 2 question of law for the court 
to determine, on the issue as to probable causl', and on the facts admitted or as  
found by the jury, whether its existence or nonexistence ha:%  bee^ sufllciently es- 
tablished. Ibid. 

3. Xalicinzts P?-oseczition-Jzrdg?ne)~ts-Estoppel-Acticna. -- Where ;t ap. 
pears, in an action for malicious prosecution. that a t ~ i a l  co~u-t having jurisdictior, 
has decided the essential features of the f o r m r  action in faror of the plaintiff 
therein. on proper proof or admiwion, that finding is conch sive in his favor on 
this question of probable cause. and he may not be held liable in a subsequent 
action for malicious prosecution. Tbid. 

4. Santc--4rrest-Ezecution Against tht? Person-Btatute.9 - Jztdgmeitt - 
Reversal-Appeal.-Where a trial court of competent juristlirtion has regularly 
determined that the plaintiff in the action had the right to arrest the defendant 
on personal esecution, and accordingly the defendant has been taken into cus- 
tody, C.S. 673, the plaintiff in said action is not liable in dainnges in defendant's 
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MALICIOUS PROSECUTIOS-Conti~z~led. 

subsequent action for malicious prosecution. though the rerdict and finding of the 
jury or finding for plaintiff in thc former suit is thereafter set aside or reversed 
on appeal or other ruling in the orderly progress of the cause. Ibid. 

6. Samc-Ecideme.-The coml:laint in an action in a court of competent 
jurisdiction alleged an indebtedness of defendant to the plaintifl; 2nd that d e  
fendant had disposed of an amount of personnl lropcrty embraced in a mort- 
gage securing the debt, with the purpose of hindering, delaying, and defrsuding 
the plaintiff in the collection of the debt, and tho a c t i ~ n  proceeded to judgment 
upon competent evidence as to each a:legation in the plaintiff's farcr,  under 
which the defendant tvas taken into cnstodr under personal esecution after ex- 
ecution against his property had been returned nnwtisficd, C.S. 673: Held, to 
establish existence of probable cause and to c~nclude the defendant's subsequent 
action to recover damages for malicious prosecution against the plaintiff in the 
former action. Ibid. 

6. Xnliciozts Prosec~ttio~z-E2;idotce-P1tniti2;e Danzages.. -The requisites of 
maliciousness, wantonness, and ieclrlessn~ss, and want of probable cause, in 
order to recover punitive damages in an action for n~a!icious prosecution, is snffi- 
ciently evidenced when the testimony tendcl to show that the defendant caused 
the plaintiff to be arrested, cursed him, had policemen to arrest and incarcerate 
him without a warrant, and appeared before the committinq magistrate and par- 
ticipated in the prosecution. which resulted in acquittal, tnsing the plaintiff, as 
prosecutor, with the cost. Ford a. BfcAnallu. 419. 

MASDAMUS. 
See Constitutional Law, 12: Public Officials, 1 ,  2. 

1. Mandamus-Gownties-2'1-ea.91lrer - Public Fimd8.  - Where, under the 
power of a valid statute, C.S. 1389, the county commissioners have abolished the 
office of county treasurer, and hare vested the duties of the office in certain 
banks and trust companies which ha te  qualified thereunder, nzandamzis will lie 
to compel the treasurer, seeking to hold over 2nd denying the validity of the 
statute, to turn over to the proper party tho nmneyq th'lt he has rece~ved and at- 
tempts to hold by ~ i r t u e  of his former office. T y r c l l  a. Hollozcay, 65. 

2. Same-Statutes-Qftestions fcr Court-Dentand for J w y  Trial-Waiver. 
An action to enforce the turning over of public funds by the ex-treasurer of the 
county to the preqent financial agents regularly appointed, and who hare qunli- 
fied to act in that capacity according to the terms of valid statutes directly ap- 
plicable. C.S. 1400, 3203, 32M. 4385, IS not in strictness a money demand. under 
sec. 567, which must be p~oceeded m t h  as an ordinnrv civil action, requiring a 
finding of disputed facts by a jury. but comes nnder sec. SSS, providing that the 
suinnlons may be returnable before the judge at  chambus or in term, who shall 
determine all issues of law and fact nnless a jury is demanded by one or both 
of the par t ie~,  which. in the instant cnqe, comes too late, being taken for the first 
time without exception in an additional brief allowed to be filed after the argn- 
ment of the case in the Supreme Court has becn madc. Ibid. 

MANUFACTURE. 
See Intoxicating Liquors, 1. 

MAPS. 
See Evidence, 32, 33. 

3IbRRIAGE. 
See Actions, 1 ; Constitutional Law, 1.5 ; Descent and Distribution, 1. 
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3IARRlED WOMEN. 
See Actions, 1 ; Judgments, 3 ; Deeds and Conveyances, 13. 14, 19. 

1. Afai.ricd Wonm-Husba?ld and Wife-Actions - Negligence - Torts - 
Xeusztre of Damages-Uental Anguzuh.---dm the mnrr ed woman's act, the 
wife may recorer such damages as  she has prosinlately sustained independently 
of those caused alone to he1 husband in tort or by the negligence of a third per- 
son, including cxpenses paid by her made iwcecsary by her husband's injuries, 
serrices slie has performed in nursing and curing for I~irn, loss of support and 
maintenance, and of coilso?tiunz, and for mental anquish in proper instiulces. 
Zlipp G. Dzrpont, 9. 

2,  Narricd TVon~m-Sepal ate Prope? ty-Aervic~s-91 atutes - Cont?>acts - 
Actzorzs.-Since the Martin Act, C.S. 2307 and 2513, the sryarate earning* of a 
married woman belong to her, and she Itmy suc and reccver them alone; and 
where the evidence tends only to establish the fact that the emplsyer mas to pay 
them each a certain and different amount for serviceq, the husbsnd may pot re- 
corer the whole upon the theory that the amount he was to recejve wnu aug- 
mented by what she n a s  to receive for her separate snrvites. Croom 'L.. Lumber 
Co., 217. 

3. Married Won~en-Ceeds and Convel/a~ices-Probrrte-Statt~fes- Certiji- 
cate-Husband and Wife.-In order for a married woman to make a valid con- 
veyance of her separate real property to another than hcr Pusband, i t  is required 
by our statute that it must be with the written assent of h w  husband, and when 
the corn-eyance thereof is direct to her husbenci, it is furt ier retluired that the 
probate officer certify that it ic; not unreasonable or injurious lo her (C.S. 2515) ; 
and when this statutory reqnisite has been omittrd. the deed of the married mo- 
man to her separate realty is void Foster v.  Willianzs, 632. 

4. Sanze-Remedial Statutes.-It is not within the mmnitig or illtent of C.S. 
3351, purpol~ing to cure defective execution of deeds of married women, free 
traders, that it should apply to deeds made directly +o the llusband, or annul the 
requirement that the probate oficer certify that it was not unreasonable or in- 
jurious to her ;  but this should only apply to such convcyanc7es made to third per- 
sons in respect to the hnsband's assent, etc., coming within the provisions of the 
section referred to, nhen the grantor is a free trader; wlietlier section 3351 would 
be constitutional otherwise, Q u ~ r e ?  Zbid. 

MASTER ASD SERTANT. 
See Contracts, 3, 4;  Employer and Employee; Railroads, 5 ;  Nuisance, 2. 

JIEASIJRE OF DAMAGES. 
See Married Women, 1; Contracts, 4 :  Evidence, 6 ;  Appeal and Error, 35; 

Damages, 4 ; E s p r ~ s  Companies, 1. 

JIEUORAMDA. 
See Statute of Frauds, 3. 6. 

MER'TAL AVGUISH. 
See Married Women, 1 ;  Appeal and Error, 4. 

P1IEWAL C.1PACITY. 
See Evidence, 10, 11, 14; Wills, 10, 14. 

MERITORIOUS DPFENSR. 
See Appeal and Error, 53. 
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XERITS. 
See Appesl and Error, 33. 

3IILITARY. 
1. Jlilitaru-Ciuil Azit7~ority.-The civil authority is superior to that of the 

military, and the latter can act only by authority and in execution of the power 
of the former. Allen u. Gardner, 42.5. 

2. Same-Citieenahip.-d soldier in the United States Army going, a t  the 
invitation of the officers of a military organization, to take part as n bugler in a 
local celebration, is to be regarded as a citizen while sc doing. Ibid. 

3. Same-False Brr~ct-Ecids~ce-Questions for Jury-Trials.-Evidence 
that the commanding oificer of militia in a city under the ordcrs of the Governor 
to quell a threatened riot, caused the plaint'3, in t h ~  action for false imprison- 
ment. and a ioldier in the reqular Army, there a t  the request of the officers of the 
militia to take part as a bupler in certain festivities to be held there, to be ar- 
rested with curses, and incarceiated in the city jail, becaus~, though r~erfectly 
respectful, he did not a t  once comply v i th  his orders to go back to the barracks, 
when, not being prepared to stay there, he TTTP on his way to a hotel. to secure a 
room for sleeping, and n hile he was in his regular uniform, differin: from that 
of the militia, is sufficient as to the arrest bcing willful, maliciouo, aod arbitrary, 
and without probable cause, to be slibnlitted to the jury on the issue of the de- 
fendant's guilt, there being no necessity shown for the order givm to the plailr- 
tm. Ibid. 

11 ISCAItRIAGE. 
See Evidence, 35. 

VISCOKDUCT. 
See Appeal and Error, 24;  Trials, 2. 

MISJOINDER. 
See Actions, 2 ; Pleadings, 7. 

MORTGAGES. 
See Bills and Notes, 1 ; Appeal and Error, 11. 13 ; Trusts. 7 ;  Corltracts 15 ; 

Deeds and Conveyances, 8, 9, 10, 20; Judgments, 15, 20; Banks and Banking, 7, 
8. 

1. Mortgages-Sales of Lands-Powers of Bale-Gta1utfs.-The provisions 
of C.S. 2.591, concerning the sale of land under a power thereof contained in a 
mortgage or deed of trust, enter into 2nd control the s a k  under such instruments. 
In re Scrn~on's Land. 122. 

2. Sanzc-Proposed Bidder-Judicial Sales.--Under the provisions of C.S. 
2391, requiring that a sale of land under a mortgage or deed of trust be left open 
for ten days for the acceptance of an ~ntreased bid, mder  certain conditio~s, an6 
a resale if these conditions are complied with, the bidder a t  the sale durinz such 
period acquires no interest in the proper@ itself, but only a position similar to 
a bidder a t  a judicial sale, before confirmation. Ibid. 

3. Same-Title-Possessicm-Before the expiration of the ten days r e  
quired by C.S. 2391, for the sale of land under n mortgage or deed of trust, the 
sale shall not be deemed closed, and the succesqfnl bidder thereat scquires no 
title or right of possession during that time but is only considered as a preferred 
bidder, his right depending upon whether there is an increased bid and a resale 
of the land ordered under the provisions of the statute. Ibid. 
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4. Strt~tc-l'alirc Substu?~tially Dimi?zisl~ed-Ftres.-\Vhere the mortgaged 
premises has been materially diminislied i11 ~ a l u e  by the 133s by fire of a house 
thereon, which has been sold under a power contained in tkte inqtrument, the bid- 
der a t  such sale having no title or right of possession, or  control over the prop- 
erty froni its preserration or prclection. within !he ten clays proridcbd by C.S 
2391, the loss occurring within that time falls or. the ?wner, and the preferred 
bidder is not chargeable therewith, or re~u i red  by law to take the property ~t 
the price he has bid therefor. Jbzd. 

3. S a m  Co?ltracts-Specific Perfornza??cc.--The princsip!e upon which spe- 
cific performance of a binding contract to convey lands is enforceable, has no ap- 
plication to the successful bidder a t  a sale nnder the rower contained in n mort- 
gage or deed of trust of lands, during the tcn dayi: alloved by C.S. 2591, in which 
a n  increase of bid may be receired and a resale order~d,  for, within that time, 
there is no binding contract of piirchase, and the bargain ii: incomplete. Ibid. 

6. Same-Courts-Clerks of Cozcrt-Resa7cs.--C,S. 2591, controls as to or- 
dering a resale of lands sold under a power of sale contained in a mortgage or  
deed of trust, and confers no pc,wer on the clerk to make such ~ r d e r ,  unless 
within the ten days allowed there shall be an increased bid etc.. and does not ex- 
tend to instances wherein a material loss has been sustained hy destruction of a 
house on the lands, within the stated period. lbid. 

7. Xortgaqes-Deeds in Trust-Sales-Po7cers of Falc-Assignments.-A 
written assignment, under seal, of a mortgage on lands trznsferring to the pur- 
chaser the interest of the mortgagee therein, the porrer of sale and the property 
of the mortgagee therein, confers the right of foreclosure on the assignee, mil- 
liams ti. Tcacliey, 8.5 N.C. 402, cited aud distinguished. Ibid. 

8. JI.ortgages-Deeds i ? ~  Trust-Poxers of Sale-Resc~le-Stnt1~tes.-.2 sale 
of land under the pover in a niortgage or deed of t rmt  is g i rm the same statue 
as  if made under a judgment or decree of court, by the prorisions of C.S. 2961, 
requiring the sale to be kept open for ten (lays and a r lwle  ordered hy the 
clerk of the court if within that period a raised bid ha9 bpcn offered in com- 
pliance with the statvtory prorisions. Pringle u. Loan dsso., 316. 

9. Same-Clerks of Cotirt4~trist l icf ion.-C.S.  2961, cloes not s q u i r e  that 
all sales of land under mortgage or deed in trust be r~portcd to the clerk of the 
court, bnt only whw'  the advanced bid has been made rmd is properly safc- 
guarded or paid into the office of the clerk of the court. Ibia. 

10. Samc-Jirdrrial Sales-Comnzi~snio~zs-9llotca~?c~s -- Costs. - Cpon the 
ordering by the clerk of the court of a resale of lands sold under the power con- 
tained in a mortgage or deed of trust. C.S. 29.51, the original sale, under the 
power, becomes a nullity, a ~ l d  that part of the instr~~meut  ~ ~ r o ~ i d i n g  n ccrtain 
per cent as selling coinmission to the uiortgagc~e or trnrtee ii: inoperntire; and in 
lieu thereof he is only entilled to the costs and eypenses of the sale and such sum 
to colnpenrate him for his serrices actually rendered ns may be ngprovcd by the 
c l e r l ~  subject to rericw on appeal, or hy the rourt direct where a restraining 
order has issued. Ibid. 

11. Mortgaqrs-Decds of Tr~ist-Pales-Conln~is&io~~s.-TVherc lands kave 
been sold under a mortgage or deed of truqt, ~ t w b l ~ ,  the prr cent stated therein 
as conlniissions is allonable in conformity with the spirit of our stat~:te, only on 
the ainonnt of money collected and paid o ~ e r  on the i~ir l~bl~dness ,  nnd not upon 
the price the land may hare brought a t  the sale. C.P. 29.51. Ibid. 
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MOTIONS. 

See Evidence, 34; Intoxicating Liquor. 6. 10 ;  Parties, 3. 

NOTIVE. 
See Assault, 6. 

VUSICIPAL CORPOIIATIOXS. 

See Constitutional Law, 4, PO, 21, 24; Egui&, 1 :  Cities and Towns, 1. 2 ;  
Statutes, 12. 

1. Hzcnicipal Corporattons-Cities and I'ozclts-Fra~lchise-Strcet Improw- 
mr,1ts--Asse~ssments.-,4 city ordinance granting a f m n c h i v  to 8 street rdilnTay 
to o ~ e r n t r  upon its strerts, requiring tha t  it do certain grading and other thi~lgs 
enumerated in its constructiou a t  its own ewpensr, and further states in dircct 
and continuous connection with thls subject tha t  "nothing herein contained shz!l 
be construed to require said company to pa re  its road," is held to apply only to 
conditions then e~ i s t i ng .  and ~ 1 1 1  not be construed to exempt the corporation 
from paying its pnrt of future asscwuents tha t  may be levied upon abutting omn- 
ers for the  paving and iml~ro~emen t s  of the streets. C.S. 2708. Dur'hnm z'. Public 
Service Co., 334. 

2. Xuuicipal Corporations-Cities nnd Toz~ns-Sfrcft Zmpocem~nts-As 
se~smet~ts-Discrefio1t.-The necessity of proposed improvements upon the ~ t r e e t s  
of a city and the  apportionmrnt c,f the assessments among the mvnprs of lands 
abutting thereon. including street railways, a r e  largely within the discretionary 
powers of the Legislature, and its subordinate ageucics in charge and control 
thereof. Zbid. 

3. Sanzc-Appcal and Error-Prestimptions.-The prwumption, on appeal. 
is against error committed in the Sul~erior Court:  and under the circnmstances 
of this case, in which a street railway company attacks the validity of a n  sssess- 
ment levied on its property a s  a11 ahnttinr: owncr for street improvements, as  b e  
ing diiproportionntely lnrqe to thosr levied on other swli  owners, if is 7lt 7d tha t  
the evidence is insufficient to orerconie the prninmption. Zbld. 

4. JIu11icipn1 Corpo?ntio)is-Cities and Tozcnn-Sfrcct Improcements-Street 
Railzcnye-T7alne of Franchise.-In making a n  assesqment on the property of a 
street  railway company a s  an  abutting owner on the street improved, not only 
the value of its tangible property, such 7s tracks, etc., should be considere<, but, 
also. the estimated vnlne of the compnny'~ frnnchise under which i t  is opaxting,  
and which by fair  apportionment should be inducled in the estimate. Ibid. 

.?. 3Itinicipwl Corpm ations-Cities nnd Totons - fitrcet l?ailzca2/s - dssese- 
~ ? t e ~ t t s - S t ~ f z ~ t r ~ . - C . S .  27OS, ~ ~ ~ e c i f y i n g  that  the  burden imposed ul,on a street 
rniln-ay company in a~scs i inq  its property for  street improvements shn11 not ey- 
ceed "the space het~veen the traclis, the mil. of thc  track. and ric,hteen inches in 
width outside of the  traclis." is not r~o la t ed  if inc1udir.g thr  length of the crrss- 
tier, the statutory liiuitntion of the n id th  has  :lot bcen escrcded. Ibid. 

6. Snntc-"Rwilroat7 Tr'ac7c."-The tern] "railrond tracl?' includes both the 
rail.: and crocq-tie? u l~on which they a rc  placed and ewtznd to the rozdbrd. Ibid. 

7. Vnniripul Cotpol ntions - C f f ~ c s  and Tolcn.~ - Strccts nnd Sitlczcal!is - 
Ser~7i~ci1ce-Ordi~~an~~s-Eci17~11~t-Q~ietzo11s for  Jvrfl-Trzn1s.-In a n  action to  
recoTer danmgr> for a ~ e r s o n a l  injury alleged tc  h ? ~ e  heen nrqligrntly cawed  
by the tlrfenclant contractor tit night, in failins to properly safeguard concrete 
work on a sidennllr of a city, having in forre :In qrdinance sppcifjins the  hind of 
guard rails, post lights, etc., tha t  were to be nsed a t  such places dangerous t c  
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MUNICIPAL COICPORATIONS-Contnued 

pedestrians, the requirements of the statuto prevail 1 3  these respects, as  the test 
of defendant's resgomibility, and evidence ofFred in dcfcndant's behalf as  to 
what other such contractors mere in Lhe habit: of doing there under like condi- 
tions, is irrelevant, and properly excluded. SIultz ?;. Z'hwfizas, 470. 

8. Same-Nonsuit.--It is a question for the jury to determine whether or 
not a concrete contractor left a t  night a danqerous part of n sidewalk safe fcr 
pedestrians according to the requirements of an existing valid ordinance, in an 
action to recorer damages for an alleged uegligent injury therein caused the 
plaintiff, and upon this motion to nonsuit, construing the evidence in the light 
most farorable to the plaintiff, it is held the issue was p:operly submitted to the 
jury. Ibid. 

9. Same-Negligeme Per &-Promimate Cause.--Where a valid ordinance 
imposes a specific duty upon contractors as  to the protection of pedestrian., of a 
city from injuries from dangerous plrccs on the sidewalls where paving has been 
done by them, their failure to discharge this afiirmatire duty is negligence per se, 
leaving for the determination of the jury the question >f whether or not such 
negligence is the proximate cause of the injury. Ibid. 

MCRDER. 
See Evidence, 36; Homicide, 2, 3, 4. 

NECESSITY. 
See Easements, 1. 

NEGLIGENCE. 
See Automobiles, 1 ;  Evidence, 10, 23, 2.5; Jud,gnents, 3 ;  Appeal and Error, 

33;, 44, 67; Married Women, 1 ;  Pleadings, 1.5; Railment, 1 ;  Banks and Banking, 
4, 6, 8 :  Employer and Employee, 1, 4, 8, 9 ;  Railroads, 1, 3, 5, 13, 14, 15, 16;  Dam- 
ages, 4 ;  Municipal Corporations, 7, 9 ;  Instructions, 13; Principal and Agent, 5, 
8:  Courts, 11. 

1. Negligence-Hotels-Gz~ests-In~itce-Ordinarv ('are.-Where one enters 
a hotel as an invitee of a guest, the owner or proprietor owes him the duty of 
ordinary care for his safety. Jones v Bland, 70. 

2. Banze-Prima Facie Caw+-Res Ipsa T~oqwitur.--Where there is evidence 
tending to show that the plaintiff map an invitee a t  the defendant's hotel and re- 
ceived the injury complained of by falling through an open door in the elevator 
shaft, while going to the room of the gucst who had invited him, such injury not 
ordinarily occurring. in the exercise of proper care, and the elevator being under 
the sole control and management of the hotel, raises a prima facie case of de- 
fendant's negligence under the doctrine of res ipsa loquittdr. Ibid. 

3. Sanze-Instructior~s-Burden of Proof--E?;idcncf8-Appear and Error.- 
Where an inritee of a hotel has made out a p?'i?na facie cast. of negliqence in his 
action against the proprietor, under the doctrine of rcs ipsa loquitzir, this alcne 
would justify a ~ e r d i c t  in plaintiff's favor on that issuc, the burden of the issue 
remaining with the plaintiff, but it is reversible error for the court to place the 
further burden on plaintiff to show by affirrllative prwf the special grounds of 
negligence attributable to defendant. Ibid. 

4. Same.-Where an invitpe of a hotel has been injured by falling through a 
door left open in a passenger elevator shaft. and a prima facie case of negligence 
has been established, it is reversible error for the trial judge to charge the jury 
that in order to recover the plaintif€ n~us t  #how further by affirmative proof that 
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the elevator was either in charge, a t  the time of the injury, of an  rmgloyee of 
the defendant's liotel, or had been left ollen by another for a sufficiat time for 
the l~ruprietor to liave discorered it in time, in tlie exercise of ordinary care. Ibid. 

6. Sa1)~e-Trespasser-Lice11see-TBa1~to+z or TT'ilTf1~1 Inju~y-An inr-itee of 
a hotel loses his character as such when cn the prcmiscs for t h ~  unlarvful purpose 
of gambling a t  cards in tlie room of a guest. and when be has been injured while 
on the lrremises and on his way for this unlawful purpose, t!le only duty owed 
him by the owner or ~roprietor  ic not to wilifully or wantonly i n j u r ~  him, of 
v-hicli the trial judge pro1)erly held there \r 8.: no evidence in this caie. I71rd. 

6. Same-Scope of Invitatio+a.-Where one enters a hotel a t  the invitation 
of a guest for the ~ n l a ~ v f u l  r~urpose of ~ o i n g  to his room to gnmble, h r  i~ beyonu 
the scope of an inritee of the liotel, and hecon~es a treepasser or mere licensee, 
and as such may not recover of the proprietor for an injury received by him in 
falling through an olit3ii clooi in the eler  tor s l ~ f t  w11e11 the carriage was a t  
upper portion of it, by the mere fnilnre of the e~nplo!.ees of tile hotel t o  esercise 
ordinary care for his safety. Ibzd. 

7. Scgl~qc~zce-Ecidcizcc-Nonsutt-Trials - Ratlronds. - Where the plain- 
tiff's clrirer stopped his team of mules a t  a garage across n YO-font street from the 
defendant's railroad track, and wlnle he nns in tlie gaiilge the mu!rs, nlitl~out ap- 
l~arent fright or other cause, suddenly turned and ran z c r w  the t rwk  in front 
of the defendant's runnirig train, and thereby a mule m-as killed and the wagon 
injured the sole, efficient, and proximate cause of the ~l leged injury was the neg- 
liyencc of the plaintiff's serr ant, aud he calnlot recor er in his action for dam- 
ages. Srrsser v. R. R , 469. 

8. Scgli(/e?trc-P~ominzate Crc?ts~-Comtrrei~t lieqlir/c+~re--,70int Tort Fccc- 
sors-Actto?zs.-mThere an injury to a third person is ~roximately caused by the 
negligence of t ~ o  persons, to wliaterer degree each m:ly hare contributed to the 
result, the negligence of the one may not esonerate the othrr, each being a joint 
tort feasor, and the ~ e r s o n  so injured nlar maintain his action for damages 
againit rither one or both. TThtte c. R c a l t ~  Co., 336. 

9. S'a11~e-B~~tomohilrs-Co71isi0?zs-Pas~~~~ger~~--T1~e negligrnt acts of the 
driver of an automobile in nhich the plaintiff' was riding a t  the time of receivicg 
a personal i n j i q  thereby causcd, is not imputatle to thtt plaintiff, who is neither 
the owner nor ewrcises control tryer the driver, and mlierr~ this injury is proxi- 
nlately cilnseti by the neylgeuce of the tlrir r r  of t lsi~ ~utlclii~~e and that of another 
one concurrently causing the injury complained of, and not solely by the nrgli- 
gence of the one in which he was riding, the plaintiff may maintain his antion 
against the owner of the other automobile rebponcible for the negligence of the 
driver. Ibid. 

10. S e r j l i q e ~ i c ~  - IEvidc?zrc-Auto~~~obilcs -IJice~~ces-I?tstrzlrtio~t~ - Sppeal 
and Error-Ha~mlcss Emor.-Where the defmrlant's liability for a persnnxl in- 
jury depends upon the negligence of one of its driver. of a jitncy motor bus for 
hire, eTidence that the drlver rTac without licens~. if errnneoui, is withcut ~ r e j u -  
dice to the defendant, nhere, ii~idc~r the ~nctructinns of tlic court +lie jury wtas 
euclnded from considering i t  in determiuiug tl:.. i s ~ w s ,  and tlic lam a-as correctlg- 
charged as to the defendant's responsibility, u ~ d e r  the oridcnce. Jordan v. Jfotor 
Llnes, 6%. 

11. Ncr/ligc~zcc-Principal and Aoctzt-.lrrto?~t~bil~s.-The owners of a jitney 
motor-bus lirie for hire arc  responsible in damage.: for the acrionablc negligence 
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of their drivers in causing injury while acting within the scope of their employ- 
nient. Ibid. 

12. ATegligozce-Co?tt)ibutm Xegliqe?zcc--PZcadi?ig!; -Burden of Proof. - 
The defendant must plead and proTe contribntory negligvnce when it relies upon 
it as  a defense in plaintiE's action to recover damages for an  i n j u i ~  al!eged to 
have been negligently inflicted. T7mzrt c. R. P., 567. 

13. Same-Drtr ttken?~ess-()uesf ions for Jliry - Noitsuit -Where theie is 
evidence tending to shon that tha plaintiff m s  drunk at the time he received an 
injury while attempting to cross defendant's railroad track in an a:itomobile a! 
a public crossing alleged to have been negligently left thme a t  night in bad c o ~ -  
dition, an instruction leaving it for the jnry to say mlicther tile plaintiff war 
drunk a t  the time, or whether such condition of the plaintiff caused the injury, is 
a proper one, on the iesue of contributory negligence. Ibitl. 

14. Sanze-I~lstruetio??s-Rule oJ Prtrdent Man. - One who approaches a 
public crossing in an automobile a t  night, for the purpose of going acroas, may 
assume that the railroad company has kept its track reasonably safe for such 
purpose, i t  being required of him to exercise that degre? of care and prudence 
characteristic of the idenl prudent miin, which is ordinarj care under thc circum- 
stances. Ibid. 

15. Same-Proamate Came-Con~puratiz;~ Scqligevce. - Contributory neg- 
ligence, to bar the plaintiff's right to recover damages in his acticn, must be the 
direct and yrosimate cause of his injury, and his contribltion to his own injury 
will not prevent his recovery if there was negligence by the defendant, mhich, 
when compared with that of the plaintiff, was the arorrilnate cause thereof. Mc- 
Scill v. R. R., 167 N.C. 390, cited and applied. I7M. 

1G. Scgligence-E~'idoicc-JTot?siiit--Seic .4ction--Secoi~d Appeal-.4ppeaZ 
atld Error.-It appearing in this case, involving the question of defendant's negli- 
gence, that a motion of nonsuit on the ~vitlence has bee? affirmed on a former 
appeal (180 X.C. 6121, and another action has been brought between the samc 
parties for the same cause, and again nonsuited upon substantially the same evi- 
dence, the Superior Court having followed the former dccisions of the Supreme 
Court in the former action, the judgment iq  affirmed on the appeal in the sub- 
sequent action, for the reasow stated in t l i ~  former decisions. Butmr- u. Brown, 
692. 

17. Seqligelzce-Coil tributary iVcglia~?wc -Due Cai e - Evidew?. - Where 
there is evidence thnt the plaintiff, the head miller in a g-ist mill, observing that 
the mill did not grind properly. and in order to remedy il, had his hand injured 
by putting it in the first bmlie while in operation; that the tmnble with the mill 
was caused by the defendant's employees ~vhile repairing it, without the knowl- 
edge of the plaintiff, it is comprtrnt and m:iterial f w  thc defendant maliinp the 
repairs to show plaintiff's want of due care ill a0 doing. Silljdcr ?;. Asl~:.z.ille, 709. 

18. Same-C~isfoi~z-Opi??io?l-E.rpc~.ts--Q~~entio~~s fcr Jwy-Where i t  is 
competent for the defendant to show the plaintiff's want of due care in placing 
his hands upon n roller in the grist nil1 he was employed by another to operate, 
to ascertain n.hy it did not properly opernte, ~snerienced witnesses may testify 
as  to the cnstom in this respect in other like mills; but the question of its 
necessity or danger under the evicience of the case a t  bar ir, one for the jury, upon 
which the witness may nct express his opinion.. Ibid. 
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KEGOTIABLE INSTRUJIENTS. 
See Bills and Notes, 3. 

NEWLY DISCOVERED EVIDEKCE. 
See Criminal Law, 10, 12. 

NEW PROUISE. 
See Limitation of Actions, 3. 

SEIV TRIALS. 
See Jurors, 1 ; Instructions, 1 ;  Appeal and Error, 10, 24. 26, 33, 34, 38;  Crim- 

inal Law, 10. 

Sew Trials-Appeal and Error-Riyl~tn of the Pa~ties.--Where the Suprema 
Court has set aside a judgment upon the pleadings entcred in the court below, in 
the plaintiff's favor, on two of the causes of action allpged in his complaint, the 
third having been reherved for trial, a new trial r ~ i l l  be ordered, leaving the 
matter opm to both parties a s  rcs nova. Cewzent Co. w. PRillips, 438. 

NEST OF KIS.  
See Wills, 20. 

NOMINAL DAhlAGES. 
See Actions, 9. 

NONRESIDENT. 
See Attachment, 1. 

NONSUIT. 
See Appeal and Error, 2, 41, 58, 71; Automobiles, 1 ;  Vendor and Purchaser, 

1 ;  Evidence, 2, 3, 6, 17, 19. 20, 2.3; Pleadings, 6 :  Princigal and Agent, 1, .4: Con- 
tracts. 5, 30 ; bIuniciya1 Corlmra tions, 8 ; Intosicatinfi Liquors, 1, 6 ; Negligeuce, 
7, 13, 16 : Railroads, 14 ; En~ployer and Employee, 9 ; Homicide, 2, 3 ; Nuisance, 3 : 
Criminal Law, 19 ; Assault, 2. 

NOTICE. 

See Attachment, 1 ;  Nuisance, 1 ; Bills and Notes, 1 ;  .Judgments, 21; Land- 
lord and Tenant, 1 ; Deeds and ConVeyance~, 6, 11, 14. Ejectment, 1 ;  Drainaqe 
Districts, 10, 12; Appeal and Errcr,  62. 

NUISANCE. 

1. S~risat~ce-Lic~c?i.sor and Licensee - II1~01cIedye - Sotice. - In  order to 
create a liability of the owner of land for an injury c a u s ~ d  by his licensee 
thereon, i t  is necessary that such act amounted to a nui~ance, and that the on-npr 
had actual or implied notice or knowledge thereof. Brooks v. Mills Go., 719. 

2. Sa?~ze-Enzp1oljer and Enzplouee-SEnster nnd Senrant.-Whrre a cotton 
mill company lays out a baseball park on its own land for the use xnd benefit of 
its employees, the relation of licensor and licensee is created. Tbid. 

3. Same-Anzicscment Pnlks-Ezidencp-A-onsuit-Trials.-Where the rela- 
tion of licensor and licensee is: created between the owner of a mill and a baseball 
club of its employees, and the latter has sole control and charges entrance fees 
for its exelusire benefit, without pecuniary Profit to the owner, +lie owner is not 
liable in damages occasioned by the elnployee9 stretching s rope acrosc: a road- 
way on its premises to aid in collecting the entrance charges, which caused the 
injurp in suit to one trareling by antonlobile on the r o a d w a ~ ,  without the owner's 
knowledre, express or imputed: and in the absence of evidence thereof a judg- 
ment as of nonsuit is properly granted. Tbid. 
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OBJECTIONS AND EXCEPTIONS. 
See Appeal and Error, 1, 23, 25, 42, 46. 50, 52, 72, 7'7, 82, 87, 88, 89, 90, 91; 

Instructions, 9 ; Trusts, 8. 
OFFER. 

See Award and Satisfaction, 1 ; Injunction, 5 ; Contrr~cts, 25, 26. 

OFFICERS. 
See Taxation, 1 ;  Public Officials. 

OPINIOKS. 
See Decisions, 1 ;  Intoxicating Liquor, 7 ;  Appeal and Error, 13, 22, 39; Evi- 

dence, 11, 13, 21, 24; Negligence, 18;  Crminal Law, 23; Courts. 12. 

"OR." 
See Wills, 1, 19. 

ORDINSNCES. 
See Equity, 1 ;  Municipal Corporations, 7. 

OUSTER. 
See Tenant in Common, 2. 

PBRENT BND CHILD. 
See Habeas Corpus, 1. 

PARKS. 
See Nuisance, 3. 

PAROL AGREEMENTS. 
See Statute of Frauds, 1, 7, F;  Contracts, 22; Deed3 and Conveyances 17; 

Appeal and Error, 68; Tenants in Common, 1. 

PAROL EVIDENCE. 
See Evidence, 1 ;  Contracts, 10, 13, 15; Instructions, 10; Principal and Agent, 

6. 
PARTIES. 

See Actions, 2, 4, 10 ; Corporations, 13 ; Judgments, 2, 8 ; Statut%s, P ; Plead- 
ings, 1, 7, 13;  Trials, 1 ;  Appeal and Error, 14. 17, 36; New Trials, 1 ; Contrtrcts, 
18, 29, 31; Railroads, 4 ;  Vendor and Purchaser, 1. 

1. Parties-Courts-Pleadings-Con9tifutional Lmw-Contracts. -Where a 
township road district has been reincorporated by stntlte, and included in a 
newly formed county road districl, with a decrease in the t a w s  formerly allowed 
to be levied to such an extent as to be insufficient to meet the contract obliga- 
tions already incurred by the former district to several creditors, and one of 
them seeks by mandnmi~s to compel the collection of the taxes f o r ~ e r l y  autho- 
rized to be levied by the township district, the same t9 he applied to the pay- 
ment of his debt alone, and not to be pro rated arnonq then1 all:  Sentble, the 
effect of the later act was to impair the obligation of a contract, prohibited by 
section 10, clause 1, Article I, of the Constitution of the United States; but the 
case will be remanded for ma kin^ all like crcditors partiw, so that they may be 
bound by the Anal judgment, as they are interested thereir, and with such amend- 
ments to the pleadings a s  the trial judge may deem proper to be allowed. Xmith 
2;. Comrs., 149. 

2. Parties-Express Companies-Director Genera& Gotiernment-Pleadings 
-Process-Appeal and Error-Record.-It appearing of  word on appeal in this 
case that the name of the Director General of Railrondg, having charge of ex- 
press companies, was named in the summons, accordingly served on the local 



N.C.] INDEX. 

agent, and that his name as  well as  that of the express company was set out in 
the pleadings alleging negligence, etc, and that the jury considered the evidence 
upon the separate issues accordingly : Held as  untenable, the exception that only 
the express company and not the Director General was a party to the action, and 
that a verdict as to the latter was invalid, both the Dlrcctor General and the ex- 
press company being substantially parties. Cnuble v. Express Co., 449. 

3. Parties-Motions-Appeal and Error-S~~prcnz~ Court-Attor~ey-General. 
Where an injunction is sought in a suit brought against the State Board of Public 
Accountancy by a certified public accountant nndcr the provicions of our statute, 
alleging that the defendant was atteml~ting to do an ultra vires act in holding a n  
examination beyond the boundaries of the State. and unlawfully diverting the 
funds, and exception has been taken in the lower court, that the suit should have 
also been brought State ex r d  the Attorney-General, etc., an amendment to this 
effect may be allowed in the Supreme Court, so that the case may be heard on 
its merits, it appearing that the defendant will not thereby be prejudiced. C.S. 
7008 to 7024, inclusire, S. a. Scott, 8G. 

4. Same.-The Attorney-General may of his own motion, or upon the com- 
plaint of a private party, become a party to a suit that seeks to prerent a n  ecltrn 
vires act or the misapplication of a fund in which the public is interested. Ibid. 

PARTITION. 

See Insane Persons, 1; Deeds and Conreyances, 5 ,  14. 

Partitiopt - Pleadings - Ejectmext - Court's Discretion.-The plea of sole 
seizin in proceedings to partition land< converts thcm into an action of eject- 
ment; and where the pleadings hare become complicated cud involved it is within 
the discretion of the trial judge to order the filing of new pleadings to present 
the clear-cut issue, as such does not change the cawe of action. Bozofnan 2;. 

Howard, 662. 

PARTNERSHTP. 
See Actions, 3 ;  Bills and Kotes, 4 ;  Equity, 7, 8 ;  Limitation of Actions, 5 ;  

Appeal and Error, 56. 

1. Partnership-Evidence.-Held, in this action npon contract, there was 
sufficient evidence that the defendants were partners, and liable as such, among 
otlipr things, their contract alnong themselws, the admissions of some of them, 
their putting their refusal to pay the contract price npor, a different ground than 
a denial of the partnership, and the admission in their onswer of the allegation 
of the complaint that t h ~ y  were partners, etc. afaney v. Greenwood, 579. 

2. Partnership - Colztracts - Lunzher.-Evidence-Instrzcctions-Trials.- 
In an action to recover the contract price of merchantable and sound lumber, 
bargained, sold, and delivered to the defenaant partnership, an in~truction of the 
court placing the burden of proof on plaintiff to show that hc had clelivered the 
lumber to the defendants according to his contract was correct, there being evi- 
dence to sustain the verdict. Ihid. 

3. Parttzership-Undisclosed Partner-Liability.--A partnership liability on 
a contract by one whose name is not siwed thereto may be established upon 
competent evidence in an action thereon for the purchase price of goods sold and 
delivered, with the burden of proof on the plaictiff, that such person was in fact 
a partner in the enterprise. Ibid. 
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4. Same-Contracts-PrinmpaZ and Agent.-Whcre one partner entcrs into 
a contract in behalf of the partnership, without the signature thereto of all the 
partners, and it  is established on tke trial that they were all partners in the en- 
terprise, they will all be bound by its terms, through t h x e  who have. with the 
proper authority, signed the agreement in their behalf. Illid. 

5. Partnership-Retiring Partners-XPW Firm-Cr '9ditors.-Where a new 
partnership is formed upon the retirement of some of the members of the old, who 
agree among themselves to assume the debts of the old vithout the concurrence 
of the creditors, the agreement does not reliere the retiring partners from lis- 
bility to creditors of the old concern. lr2;in 6. Harris, 647. 

PASSENGERS. 
See Negligence, 9. 

PAY MFATT. 
See Intoxicating Liquor, 5 ; Insurance, 2 ; .Tudgments, 14 ; Statute of Frauds, 

8 ; Contracts, 26 ; Principal and Agent, 12 ; Bills and Notes, 5. 

PERSONAL INJURIES. 
See Railroads, 1, 5 ;  Damages, 4. 

PETITIONS. 
See Corporations, 12. 

PHOTOGRAPIIS. 
See Evidence, 16. 

PHYSICISNS. 
Physicia~~s-E2;idence-Pri~iiItg~-Stat1~tes-CompeZZi1~g Testimony -Co?crt's 

Discretion.-The principle by which a physician may not he compelled to divulge 
communications and other matters which hare come to hit; knowledge by observa- 
tion of his patient is regulated by statute. and under the provisions of our C.S. 
1798, the pririlege is qualified, and it rests within the discretion of thc trial 
judge, in the administration of justice, to compel the phjsician, called as  a wit- 
ness, to testify to such matters when relevant to the i n ~ u  ry. 8. r.  Martin, 847. 

PLEADINGS. 
See Appeal and Error, 7, 29, 31, 36; Attachment, 5, 6 ;  Evidence, 19 ; Com- 

merce, 1 ;  Limitation of Actions, 2 ;  Statutes, 6 ;  Vendor and Purchaser. 1 ;  Con- 
tracts, 20; xegligence, 12 ; Parties, 1, 2 ; Bills and Notrs, 5 ; Partition, 1 ; Public 
Officials, 1 ; Injunction, 7. 

1. Pleadi?lgs-Exami~zation of Party-Stntutes-Appeal and Error.-An ap- 
peal will not directly lie to the Supreme Court from an order of the Sunerior 
Court judge affirming the action of the clerk in ord~ring the examinntion of the 
defendant to elicit certain information, a l lqed to be not otherwisc obtainable, 
and material to the filing of the complaint, C S .  900, when it does not appexr thst 
the defendant will be prejudiced or injured by the examination. Monroe v. Holder, 
79. 

2. Pleadinqs-Superior Cozir ts~ust icc~s '  Courts-Statutes.-Pleadings and 
proceedings in the trial of a cause should be lberally construed so as to prevent 
a failure of justice because of mere informality or i r r e g ~  larity, especially when 
the case is tried before a justice of the peace. where the statute exprecsly pro- 
vides that the pleadings are not required to be in any particular form and are 
sufficient when they "enable a Person of common understanding to know what is 
meant." Tilson 2;. Batchelor, 92. 
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::. Sunzc-,4ppec~l-~4t1;c)~cEnze~~ts. -Where i t  alg,Pars from '111 c ~ ~ t r ~  O!I :it)- 
lwal from a justice of the  peace. that the plaintiff has sued to rvco\e: of ,111 em- 
ploycc the anlount of a n  alleged overdraft. and the ddendant  11nz p!ended a t  :I 

countcrclaini that,  under his contract of euiployment, lw was to revolve a 13rgrr 
:~mc~unt in contemplation of an  Increase in the bminebi justifying it : and that o:r 
tlie trial tlie only question prevnted mas whether there should hare  been a n  ip- 

crease in a ipecific sum which adinittedly n a s  surticicnt to cover the defendant'* 
tlemaiid; and i t  further appears from an entry made a t  the trial  in the S u ~ e r i o r  
Court on appeal thereto that the defendant nclmitted plaintiff', claim, hut furtlicr 
claimed he was entitled to a credit to the amount of t!:e promised increase of 
salary, leaving this the only disputed question : Held, t11~ plaintiff was given suffl- 
ciently definite ndtice of the  defendant's claim. and hi; ohjection to the insuffi- 
ciency of the pleadings was untenable. I b i d  

4. Xulttc-J1otio1rs.-Eitlier in a court of a justicc of the lwace or in the SII- 
pcrior Court a n  objection t o  th r  insufficiency of the pleading- for indefiniteness 
bhould be motion to make them more specific. C.S. 537. Ibid. 

2. San~e4urisdiction.-On appnal from a court of a justice of the peace. 
the only liiiiitation upon the power of the Superior Court to allow a n  amendmeut 
of the pleadings relates to the jurisdiction of the ju~tice 's  court over the subject- 
matter of the action. Ibid. 

6. Pleaditzgu-Issue~-E1:ide~ze-3~01f~~uit-Drrrer - Trialu. --Where the 
complaint states a good cause of action to recover upon defendant's notes secured 
by chattel mortgage, and the chattels are  taken into possessior, by claim and de- 
l i ~  ery, which in turn  a re  delivered t;, an  intervener under bond for powession, 
the answer of the intervener stating that the dcfendmt's property had been taken 
upon hi, adjudicatiol~ as a b;lnliru[~t iind hiu property thereunder distributed ac- 
cording to their respect i~c  priorities, raises matters of defense and a re  plesi in 
bar,  which may either be determined by nlorion aq of nonsuit or on demurrer orc 
tc'n~ts. Godwin ?;. Gardner, 97. 

7. Plcadi1~gs-J1isjoi?zder-Pa1~tic..s-Cairse.c. of Actio~f-Scverurfrc-St(ct~itcs. 
A demurrer will be sustained for a niisjoi~~der of both parties and causes of ac- 
tion in the same action. and a severance thereof is nnt permissible. C.S. 516. Tuu- 
lor ?;. Ills. Co., 120. 

S. S a ~ ~ ~ e - ~ l I i i l t i f a ~ - i o ~ ~ ~ ~ ~ c ~ ~ ~ ~  -- Rrelatcd Tra~isrrctio~is .- I n  an  action agai!lst 
:t life insurance company and the beneficiaries. to recover upoI1 a r~olicy, the 
plaintiff alleged that  tlie insured, then dec~asetl, had preriouslg assigned o!' 
transferred his policy to him, and the benefi:.i;rries answered. setting up a s  :I 

cr(~ss-action or counterclaim that the phintiff and (loceased had purchased lane!.: 
in c0111111011, and that in their pnrtnership dealings the deceased had assignt.il tht5 
1)olicy ulmn certain conditions which the plhintiff had failed to ~ e r f o r m .  The in- 
s ~ ~ r ; m c c  company paid the amount of the policy into court to await the final dis- 
lmition of this controversy : Held, the matters alleged in the counterclaim or  
c,ross-action were not so unrelated and independent of each other a s  to make the 
dcfe~idant's pleading defective for mnltifarionsnrss : m d  that the matter.. for 
adjudication arose out of the same tr;msaction, or series of transactions, meking 
;I coniplete whole, and the plaintiff's demiirrer thereto was bad. C.S. .507. Ibid. 

9. Plcadinqn-Dcnzurwr-Adlnisn~olis.-A demurrer to the complaint sc'miti 
:I* true every material fact alleged therein that is properly pleaded. Trust Co. c.. 
ll'ilsou, 166. 



10. Satue - Allegations dlitcitde - Speal~ing Denfttrr?r. - A  demurrer to a 
pleading upon the ground of the suficiency of the allegstions therein to cmstitute 
a cause of action must be confined to those allegations, ant1 where i t  is nece,wary 
for stateluent of facts in the demurrer to he considered uEi?mde it is died n 
spralting deinurrer, and will be overruled. Ibid. 

11. Sun~e-Tt.fistn.--Where the c20nlplaint alleges that the plaintiff is the 
holder in due course of a cegotiable note sued on, acquired for rnlue, before ma- 
turity, without notice of any infirmity therein, and it further aripears froin the 
complaint that it was held in trust to collect certain certif catcs of deposit issued 
by a bal~li ant1 apply the proceeds to the note, 2 demurrer stating that in fact tho 
11l:lintiff was not such owner of the 2ote acquired in dup course, etc., is bad. Ibitl. 

12. Same-Pendiuy Action.--A Jemurrcr to the cornplaint stating that n 
sin~ilar action had formerly been commenced and was pending in another county, 
where such does not appear from the complaint as a fact, is bad. Zbirl. 

13. Plcadiugs - Demw r r r  - Spfaliing Denzzirrcr' - Illegatiov? 9 Aliri?lde - 
TI ziats-dctro??s-Partie-S-Prr??cipal and .ir/ent.- -The trustees of an cxpreq trust 
may w e  alone (C.S. 449), and where the holder of a promissory note in cluc 
course, etc., sues thereon, who as  it appears is a trustec of ?n express t rmt  to 
collect ceitain certificates of deposit, and apply the proceeds to its payment for 
the benefit of himself and the holders of the certificntes, a demurrer stating that 
the plaintiff is, in fact, suing as the agent of the holdcrs of the certificates, mitl 
that they are in truth parties, is ci spealiing d~murre r ,  ancl bwl. Ibitl. 

14. Pleadings-Dismissal of Actzott-Qrte~lions foq- Jury-Statute of Fta1rr1.q. 
RThere the coniplaint in the suit is suffici~nt for the plaintiff to recover of fhe  tie- 
fendant the pnrchase price of !an& that he has paid uncer a parol contra( t of 
purchase, and for the improvements he ha. placed thereon to the estcnt they have 
enhanced its value, i t  is error for the trial judge to dismiss the action upon tho 
pleadings; aud the matters cont~overted by the answer : re  for thc determina- 
tion of the jury. Carter a. Calter, 187. 

1.7. Pleadings - Admissions - Railroads - Derai1,nent - Negligence - 
Eeidence.-An admission in the answer of the defrndant railroad companv of the 
allegation in the complaint that the tlan~nges sought in the action were caused 
by a derailment while the plaintiff was a passenger in the defendant's coach, is 
competent as evidence of a separate fact relative to the issue as to the defend- 
ant's negligence, and does not require that further part of the answer, disclaim 
ing negligence or fault, must also be introduced by the plaintiff. White v. Hinfq, 
27.5. 

16. Santc-Res Zpsa Loquitur-Printn Facie Case.-Where the plaintiff al- 
leges that his ward was injured by the derailment of a coach in which he war 
riding as a passenger, the proof cf the plaintiff's qualification as guardian, the 
derailment of the train, and the ward's personal injury ac3 the proximate result. 
nothing else appearing, makes a prima facie case of defcn4ant.s negligence. Ibin. 

17. Sat)tc-Rto&?n of the Issue-Defcndattt's Flirther Ecitlegicc-Vci.dict.- 
Where a pt'i~na facie case of negligence is made out the jury mill be justifid in 
finding for the plaintiff thereon, the burden of the issue remaining on the p1:iin- 
tiff, i t  being for the jury to determine whether cpon the cn:ire evidence the 1~l;lin- 
tiff has established the defendant's negligence by the greater weight of the evi- 
dence, leaving it for the defendant to determine whether it will introduce fur the^ 
evidence or take the chance of an adverse verdict on the ~ Z ~ U Q .  Ibid. 



IS. I'leodiugs-Scope of I?~r/iriry-I?iatructio?z.~-~I~~pc(~l und h'rror-A?tre~ld- 
~tmrts.---The plaintiff, in his action to recover damages of the defendant for a 
ywrsonal injiiry alleged to ha re  bee11 negligently inflicted on him, is  restricted to  
those acts of ncgliqence he llxs specifically alleged in his complaint, or xrncnd- 
merits thereto allowed by the trial court, afforciing tlie defendant opportunity to  
amend his answer and prepare to mert the new phnsr, of the case: nnrl a cllarqv 
of t h ~  court is reversible error when i t  gues beyond this. and into extraneous ~ i i a t -  
ters, to tlie defendant's prejudice. Smith 2:. B. R., 290. 

I!,. I'leadir?g.~-Sr~rplz~saqe-Callsc of Action-Disr/zLs.sul, - W h i l ~  t h ~  rules 
of pleading require tha t  redundant allegations should be omitted, tlw courts will 
give them a liheral interpretation and not disniiqs the action on tha t  acc30u:lt, if 
by disregarding surplusage it appears :lint a good c a l m  of action has  been stated. 
Haynzun c. Ducis. 3&3. 

20. San~e-Dcmurrer-Sulplusage-C~o~ttracts-Q~i~i~~t~~~~a Jleruit.-A demur- 
rer to a complaint, in a n  action to recover the reasonable worth of services ren- 
dered in consideration of the  defendant's promise to will the  plaintiff certain land 
a t  his death if she would perform specified scrrices during his lifetime, which he 
failed to  perform, admits the  truth of these allegntions; and where i t  appears 
from a n  interpretation of the complait~t tha t  the plaintifF, during defendant's life, 
a f ter  the latter had  rendered further performance hy the  former impossible. 
elected to  sue to recover the reasonable worth of t h ~  services already rendered, 
a n  allegation that  the plaintiff was  ready to receive a deed for t he  land will be 
considered a s  surplusage, as  she was not entitled to t1.e land until he  died, and 
had elected to sue for  the value of her services brforc tha t  event occnrred. Ibid.  

21. Pleudings-.411tendn~ent~-Colcrf'n Di.~crction-Exception~-4ppeaI and 
Error.--Exceptions to the  pleadings in partition proceedings a s  to suEciency of 
allegations, etc.. cannot be su5tained on appeal when i t  appesrs thzt  upon thr 
plea of sole seizin the  court ha< orclwed nmv pl~adings  to be filed tha t  h a r e  prc- 
srnted the clear-cut i w i e  upon the e\-idelice intmdl~ced slt the trial Bozcmun c. 
H o t ~ a r d ,  662. 

POISOS. 
See Assault, 1. 4. 

POLICE. 
See Appeal and Error,  43: Principal and Agent. 3. 

POIJCF: POWERS. 
See Public Bccountmits. 1. 

POSSESSIOS. 
See Mortgages. 3 : I ~ a n d l o ~ ~ l  and Tenant, 2 : Criminal Law, 11 ; In tox ica t i c~  

Liq~ior. 11. 
POWERS. 

See Judgments. 20: JIortgageq. 1. 2. 8 : Truqti. 6 ; Appeal and Error, 12: 
Drainage Districtq, 9 ;  Contract&, 11: Deed< afid Conveyances. 17: Corpor a t' loni. 
3 :  Roads and Highwapi. 8 :  Conititutional Lam. 26: In junr t im.  8. 

POWER O F  ATTORKEY 

See Deed.: and Conveyances, 18. 

PRECATORT WORDS. 
See Wills, 16. 
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PREJUDICE. 
See Instrnctions, 1, 4 ;  Appeal and Error, 17. 21; Homicide, 3. 

PRI4:SCRJPTIVF: RIGHTS. 
See Waters, I .  

PRESU31PTIOSS. 
See Appeal and Error, 9, 17, 37, 78, 82: Municipa! Co~l~orat ions .  3 ;  Stntlltes, 

3 : Easements, 2 ; Drninage Districts, 12. 14 ; Evidence, 24 : Railroads, 13 ; C'riln- 
inn1 J a w ,  12. 

PR131A FACIE CASE. 
See Segligence, 2 ;  Bailment. I ; Inc;truc>tions, 7 ;  Pleadings, 16;  Cities n?:c! 

Tonnr ,  1 ; Intosicating J,iguor, 11. 

PR1SCIP.II.P. 
See Criminal T,an, 29. 

l3RINCIPzU~ ASD -1GENT. 
See Attorney and Client, I :  .hitomohileq. 1 :  Ileeds and Convcynnces, 2 ;  

Pleadings, 13;  Vendor and I ' u ~ ~ h x s e r .  1 ;  Appcal and Error. 43: Segligence, 11 ; 
Actions. 7, 8 ; Contracts, 30 ; 1Svidencc, 30 ; Prutnership, 4 ; Attnchment, 8 ; Banks 
ant1 Ranking, 1, 

1. Pri~lc ipal and dqcn t-Conti'uct s-Prof 111 enlent nj Plo c71aso -Tritle~ice 
--Sons~iit-Appeal and Errol..--Where there is e ~ i d e c m  that  the agent, upon 
commission, has procured a purchaser fnr Ian& upon the terms of payment and 
within a specified time, 2nd there ic; erirlcnce that the  purchaser refwed the 
deed the day after, upon the ground tha t  the pe~ iod  of his obligation to do so hat1 
rs1)iretl. and there is further eridence that !he delay was in accordance with a 
mutual agreement of the parties to the contract of agency and acquiesced in hy 
them : Held, a prima facie case was established hy thc agent, in his action ag?inc;t 
tlie owner for his profits, and a judgment xs of nonsuit upon the  evidence was  
erroneously granted. Aucock v.  Roque, 103. 

2. Principal and Agent-Damngee-Rcope of Bgrncy.--The principal is only 
honnd by such acts of his agent a s  are  within the scop:: of the duties the age r t  
owes him, and which he has  been authorized to perform, and none other, though 
tlie agent may have therein acted with the intent to benef~t his principal. R11t7rr 
1.. Jifg. Co.. .747. 

3. Same-Special Police-False :bW&--~ight Watctlnzan. -The ros])onsi- 
bility of defendant for damages for falqe arrest and imprisonment of the plain- 
tiff, in his action for damages, by a night watchman, 1vhos13 duties to the defentl- 
: ~ n t  were confinrtl to n certain area within an enclosnre a t  defendant's mill mid 
settlement, ant1 for whom the watchman had been deputized a s  a special police- 
man, does not estend beyond the area restricted on the defendant's premises, 
and an arreqt beyond them is not within the scope of t ~ e  employnent of tllc 
~ratcliman, or within the scope of his duties to the dnfer,dcnt. Ibid. 

4. ,Ya~~lc-E~'idence-S01?8~it-T1.iuls.--\Vhere there is ~r idencn tentlinq to 
rhow that tlefendant's night n,atchman was clm~!cyecl to perform his duties nnlp 
~ r i t h i n  a certain enclosure a t  the defendant's mill; that  he had also been (Iepn- 
tized by the town authorities to act for  deferidant a s  qpec~al policeman: that hr. 
had arrested the plaintiff a t  a remote place on the mill settlement l ~ r o p ~ r t y .  
~ r h e r e  he was not authorized b~ the defendant to guard, an11 caused his inrarcera- 
tion in the city jail: tha t  the caw was dismissed by the ji~stice of the pence for  
the lack of evidence nnd the plaintiff finally tlischarqed: Held,  a question for the. 
jury in plaintiff's action for da~naqcs  for false arrcst 3nd itnprisonment, of 
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whether the defendant's night watchman was acting within the scope of his 
employment a t  the time; and a mution as  of nonsuit upon the evidence was prop- 
erly denied. Ibid. 

5. Principal and Age~zt-Segltgence-In9urat1~e-Contracts--B1~~ac&Dam- 
ages.--Where an insurance agent or broker undertakes to procure a policy of in- 
surance for another to afford him protection sgainst a designated risk, the law 
imposes upon him the duty, in the exercice of reahonable c u e ,  to perform the 
agreement he has assumed, and he may be held liable f ~ r  the loss attributable to 
his negligent default within the amount of the prcpoued policy he has thus failed 
to secure. Elam v. Realty Co., 399. 

6. Sanze-Parol Evidence.-The principle upon which a written contract 
precludes evidmre of prior or contemporaneous parol inducements in contraven- 
tion of the writing has no application to an action qqainst an insurance agent 
or broker who has undertaken to procure a policy covering a desimated risk, 
and nhose negligence therein has cansed the loss complained of. Ibid. 

7. Sanze-Consideration.--Where the want of the exercise of reasonable 
care on the part of the insurance agent or broker in procuring a policy of s desig- 
nated kind has cansed lous to the applicant, the undertaking of such agent or 
broker to procure this class of policy, and tltt promise of thf applicant to take 
it, is a sufficient consideration to support a binding contrnct betxeen them. Ibin. 

8. PI irxipal and .4gent-~'cgZigr~~1c~-I~~s1~1 atzcc-Contracts-Hi.?representa- 
tiolt of Agent.-Where a person of mature years of sound mind, or who ran read 
or write, signs or accepts a written contract affecting his pecuniary interest, i t  
is his duty to read it, and knowledge of its contents will be impnted to him i i  he 
has not negligently failed to do so, these principles, however, are subject to the 
qualification that he, as a man of reasonable business prudence and in the exer- 
cise thereof, has not been misled Gr put off his guard b.y the other party to the 
contract. Ibid. 

9. Same.-Where an application for a policy of insurance on an automo- 
bile is for indemnity from loss against accident or collisions, etc.. and has been 
accepted by an insurance agency, and the a~nlicant h?s been informed by the 
agent, n-hile presently engaged a t  his place of busineqs, that he had delivered the 
policy of the designated kind to the keeper of a garage for him, where he kept 
his machine: and by his subswuent acts and misrepresentations made to the ap- 
plicant and others in his hearing, has reasonably induced the applirdnt to think 
that the policy was of the kind agreed upon, the failure of the applicant to hare 
lead his policy and find that it  did not cover the contemplated loss. which occur- 
red within about a will not of itself bar his recovery on the contract, the 
question being for the jury to determine whetper he had reasonably acted as  a 
man of ordinary business judgment and prudence under the circumstances. Ibid. 

10. Principal and A qent-Broksrs - Contracts - Commissio.ns - Voluntary 
Abawdonment 03 Contract-Vendor and Purchaser-Tinzbcr.-Where the owner 
of standing timber enters i ~ t o  a contract with another that upon the sale 
of the timber to an acceptable purchaser npon specified terms, and a t  a certain 
price, the agent or broker should receive an agrred compensation for his services 
to be rendered, the broker's right of compensation arises upon the procurement of 
such pnrchaser according to the terms acreed: and this is not affected sfter- 
wards by the owner's voluntarily abandoning this contract, or not insisting upon 
its performance by the said purchaser. House T i .  -4bel1, 619. 

11. Same-Modification of Confract-Arbitration and Award.-Where the 
owner of standing timber has agreed with a broker that if he procured a pur- 
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chaser upon specified terms and price he should receive a Bxed sum for the ser- 
vices thus rendered; and the broker has comnlied with his contract according to 
its terms, the owner may not avoid paying his broker by agreeing with the pur- 
chaser to submit to arbitration the question of the quantity of timber sold, and 
abandon his contract upon the disagreement hetween the arbitrators as  to the 
rule of admeasurement of the timber. Ibid. 

12. Same-Deferred Payment of Pwchase Price.-Where the broker has 
procured a purchaser for the owiler for his standing timber upon a large body of 
land for $135.000, to be paid $45,000 In cash, nnd the balrrnce to be due yearly 
over a period of five years, the consideration to the broker being $3,000, the con- 
tract for the payment of the commissions to the brcker, n ~ t h i n g  else appearing, 
does not contemplate that he should await therefor during the period extended 
for the deferred payments to be made by the purchaser; b ~ t  he is entitled to his 
compensation, a t  the time he has performed his obligations according to the con- 
tract. Ibid. 

13. Principal and Agent-Brokers-Contracts - Commissions - Conditions 
Precedent.-Where a contract for the sale of the owner's timber through a broker 
sets forth the terms of the sale a t  length with which the purchaser shall comply 
and the broker's commission is predicated and made dependent upon the rondi- 
tions that "the deal will go through," these  word^ refer to the "deal" going 
through upon the terms agreed upon with the broker, and not to such termw as 
the owner may have thereafter agreed upon with the purch,iser whom the broker 
had procured. Zbid. 

PRINCIPAL AND SURETY. 
See Judgments, 20; Bills and Notes, 3. 

PRIORITIES. 
See Deeds and Conveyances, 7, 8, 9. 

PRIVIGS. 
See Judgments, 2. 

PRIT71LEGE. 
See Physicians, 1. 

PR013ABT.E CAUSE. 
See iValicious Prosecutions, 2. 

PROBATE. 
See Corporations, 6 ; Courts, 6 ;  Wills, 23, 26 ; Married Women, 3 ; Deeds and 

Conveyances, 11. 
PROCEDURE. 

See Judgments, 4, 9 ;  Constitutional Law, 8 ;  Evidence, 9 ;  Statutes, 6 ;  Tax- 
ation, 2 ;  Appeal and Error, 40; Attorney and Client, 7 ;  Railroads, 17; Drainage 
Districts, 12 ; Actions, 10. 

PROCESS. 
See Judgments, 9 ;  Appeal and Error, 36; Guardian and Ward. 1; Parties, 

2 ;  Attachment, 7. 
PROFITS. 

See Statute of Frauds, 1, 10; Trusts, 8. 

PROMISE OF MARRIAGE. 
See Seduction, 1. 
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PROPERTY. 
See Attachment, 3 ;  Bailment, 1 ; Injunction, 2, 4. 

PROSTITUTION. 
See Appeal and Error, 71. 

PROXIMATE CAUSE. 
See Municipal Corporations, 9 ;  Negligence, 8, 15. 

PUBLIC ACCOUNTANTS. 
See Injunction, 8. 

1. Public Accountants-Accountants-Statutes-I'olice Potcer8.--Our stat- 
utes creating a State Board of account an^^ and giving them authority to pass 
upon applications and issue licenses to those qualified as public accountants, are 
within the exercise of the police powers of the State, in which the public are in- 
terested, as well as one to whom a certificate bas been issued, snd the State is 
also interested in the requirement that nmneys collected and not necessary to 
the purposes of the act be turned into the Stare Treasury. C.S. 7008 to 7024, in- 
clusive. S. v. Scott, 865. 

2. Public dccouttts-Accountants - Statutes - Public 0,qiccrs. -The provi- 
sions of C.S. 7008 to 7024, inclusive, creating and incorporating the State Board 
of Accountancy, confers upon its lnelnbers continuous quast-judicial powers as an 
arm of the State Go~ernment in which the people cf the State arc interested, 
both as to their administration and to a certain extent in the funds of the board, 
the compensation of members being paid by fees fixed by law, any surplus to be 
deposited in the State Treasury, and in these, and in other respects, its members 
are to be regarded as State officials to the extent of their duties specified in the 
statute. Ibid. 

3. SwmeJurisdictbn-Territorial Limits-State 0,fic~als.-The esercise of 
the powers of the State Board of Accountancy, the members of which are to be 
regarded as State officials, is coestensirc with the State boundaries, and may not 
be exercised beyond them, the word jurisdiction emhrncing not only thr  subjert- 
matter coming \Tithin the powers of officials, but also the territory within which 
the powers are to be exercised. Ibid. 

4. SameQziasiJudicial Powers.--The examination and grantmg license to 
applicants for certificates as public accountants, bcyond the borders of o w  State, 
being the exercise of a quasi-judicial power, under the police powers of the 
State, is void. and an injunction will lie tn prevent it, i n  a suit of the State ex 
rel. Attorney-General and an accountant holding a certificate from the board, 
who is also a citizen and taxpayer of North Carolina. Ibid. 

6. Same-Statutes.-The legislalire intent nlll  not be construed by impli- 
cation to extend the exercise of a quasi-judicial power by public officers to places 
beyond the State boundaries. as where the statute creates a State Board of Ac- 
countancy, gives it the power to exanline 2nd license applicants, and states that 
the board may do so "at such place ns i t  mag designate" ; for the prewmption be- 
ing against the exercise of such extra territorial power, the discretion of the 
board in the exercise of this pomer mill be confincd to places within the bound- 
aries of this State. Ibid. 

6. Same-Ultra Vires Acts-Cow ts. -Where a statnte prescribes the means 
for the exercise of a power granted by the act, no otber or different means can be 
implied as being more effective or convenient, and the Legislature !laTina incor- 
porated a State Board of Public Accountancy. giving it the power to determine 
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PUBLIC ACCOUKT,4STS-Colztinued 

upon examination whether applicants for license therein a l e  qualified to receive 
them, it is for the courts of the State, upon proper action, to pass npcn the ques- 
tion of whether the board acts ultra mres in holding an emminatior. beyond the 
boundaries of the State upon the request of nonresidents deidring to obtain a cer- 
tificate, and a declaration in the iixing of such place that it woulb be the last 
time the board would hold an examination ontside the State is not binding or 
controlling on the question. Ibid. 

PUBLIC ADMINISTRATORS. 
1. Public Administrators-Estatcs-Right8 to Qztalify.-Statz~tes.-The pub- 

lic administrator of a county has no right or jntercst in :he estats of the de. 
ceased which would entitle him to administer, unless and until he has b ~ e n  ap- 
pointed and qualified by the clerk upon the specific estate, C.S. 6, 2nd after the 
period allowed for the relatives to qualify in the order specified by the statute, 
or some other person on their letter or renunciation. C.S. 20. I n  Re Peal, 405. 

2. Same-University of North Gal-o1ina.--Wherc thow claiming the estate 
of the deceased by descent and distribution have filed a careat to a paper-writ- 
ing purporting to be his will, and the questions at  issue not only relate to the 
validity of the will, but the rights of the caveators as lawful claimants, the Uni- 
versity of North Carolina, to whom the estate ]nay eventually escheat, is a proper 
party, and not the public administrator. Ibid. 

PUBLICATIOK. 
See Attachment, 3 .  

PUBLIC CROSSING. 
See Railroads, 13; Evidence, 26. 

PURLIC FUNDS. 
See Mandamus, 1. 

PUBLIC INSTITUTIONS. 
See Guardian and Ward, 2. 

PUBLIC OFFICJALS. 
See Public Accountants, 2. 

1. Public Oficials - Oflcials - Oncers de Pacto - Q,ho Warranto -Man- 
damus-Pleadings-Admissions-Actions.-The exercise of official duties of an 
officer de facto can be impeached only by a proceeding properly instituted for 
that purpose; and in proceedings for niundamus, an admission by the defendant 
that the plaintiffs mere esercising the powers and performiig the duties of offi- 
cials for a special school district created by statute, precludes them from insist- 
ing upon their want of authority to maintain the proceedings. Alexander v. 
Lowrance, 642. 

2. Public Oflticials-Oflcials-Trusts-Pasme Trusts-3landamwa-Slatutes 
-School Districts.--Where the treasurer of an incorporated city or t o m  refuses 
to turn over to the proper officials funds received from the sale of bonds for 
school purposes, contrary to the provisions of statute, such treasurer is not act- 
ing under an authorized judicial or discretionary power, but lie is merely a simple 
or passive trustee against whom mandamus will lie. Ibirl. 

PUBLIC POLICY. 
See Damages, 1; Wills, 17. 
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PUBLIC SALES. 
See Bills and Notes, 2. 

1. Pnblic Sa1e.s-Incrcase of Bid-Szrppression of B~dding-Tenants in Com- 
mon.-Where tenants in common of lands sold for a division contract with a 
third person to raise the hid on the land in considerntion that he is to receive a 
certain amount of the profits arising from an advanced price the lands should 
bring a t  the resale, their purpose was to increase and enhance the bids a t  the re- 
sale, and does not fall within the principle that cont~acts which utifle competition 
and chill bidding are  void. Jcnninys c. Jennznys, 26. 

2. Public Sales-B!j-bidders-P1lrcI~asers.-There is an implied guaranty 
that all bids a t  a public sale of lands are genuine, and where by-bidders thereat 
a re  obtained, the purchaser who acts promptly niay De reliered of his bid. Ibid. 

3. Same--Incrcase of Bids-Tenants in Conzmon-Where the plaintiff has 
entered into a valid agreement with teuantc in mmmon to raise the bid on the 
land sold for division, upon a mutual consideration arising from the contem- 
plated l~rofits of a reqale: Semble, i t  1s a violation of a n  imglied guarnnty that 
all bids a t  public sales should be g e n ~ ~ i n e ;  but in this: case, there being no fraud 
and the parties haring received a dilect benefit from the contmct, and t h ~ r e  
being no complaint from other bidders, it is assumed to be valid between them. 
Ibid. 

4. Pnblic Sales-Assignment of Bid-Contractz -- Breach - Stlppression of 
Bids-Tena?~ts in Common.-Where the plaintiff has entered into rl ralid agree- 
ment with the defendants, tenants in common, whrrehg, for mutual ronsideration, 
he has raised the bid a t  a sale of lands for division among tenants in common, he 
and the tenants in common to shard the profits of a resale: and without the 
knowledge of the defendants assigns his hid for a personal consideration to a 
third person, who otherwise would have paid a grenter price, the effect of his 
so assigning his bid would be a breach of his ccntract sued on, and a violation of 
the principle as to the suppression of bids a t  II public sale, which he will not bs 
permitted to do. Ibid. 

PUNITIVE DAMAGES. 
See Damages, 1, 3 ;  Malicious Prosecution, 6. 

See Bills and Notes, 1 ;  Judgments. 21; Principal and Agent, 1 ; Statute of 
Frauds. 5 ; Public Sales, 2 ; Trusts, 7, S ; needs and Conveyances, 11, 14 ; Consti- 
tutional Law, 19. 

QUANTUM MERUIT. 
See Commerce, 1 ; Contracts, 19 : Pleadings, 20 ; Remedies, 1. 

QUANTUM VALEBAT. 
See Verdict, 3, 4. 

QUESTIONS AND ANSWERS. 
See Appeal and Error, 20, 72. 

QUESTIONS FOR JURY. 
See Accord and Satisfaction, 1 ; Negligence, 33, 1s ; Malicious Prosecution, 2 ; 

Railroads, 14;  Attorney and Client, 4 ;  Banks and Banking, 3 ;  Actions, 5, 13; 
Employer and Employee, 1; Criminal Law, 13, 20, 26; Evidence, 5, 6, 17, 22: 
Assault, 2 ; Militaq, 3 ; Intoxicating Licpor, 6 : Pleadings, 14 ; Homicide, 4 : Rail- 
roads, 3, 7 ;  Trusts, 4 ;  Municipal Corporations, 7. 
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QUESTIOSS O F  LAW. 
See Malicious Prosecution, 2 ; Mandarnm, 2 ; Sppeal rund Error, 16 ; Intoxi- 

cating Liquor, 1 ; Homicide, 4. 

QEO WARRBXTO. 
See Public Officials, 1. 

RA ILROBDS. 
See Appeal and Error, 17 ; Damages, 4 : Emyloyor and Eurployce, 6, <35, 36 ; 

Evidence, 17, 26 ; Judgments, S ; Nunlcipal Corporations, 13 ; Pleadings, 13 ; Ex- 
press Companies, 1; Negligence, 7; Vendor and Purch~ser ,  2. 

1. Railroads-Goreriimeizt Control-Personal Injuries - ~Vegltgence -Fed- 
eral Decisions-Federal Law-Dismissal of Action.--1;nder the p r~ren t  opinion 
of the U. S. Supreme Court, in R. R. I:. R. R., a recovery may not be had against 
a railroad company ~vhile under government operation for damages for a per- 
sonal injury negligently inflicted upon an employcc ; and \\ here the company and 
the Director General of Railroads hare both been made parties defendant, thc 
action will be dismissed, on appeal, as to the formcr. Khbrough v. R. R.. 234. 

2. Same-Appeal a)?d ErrorJudgnirnt8.-Wherc a railroad company and 
the Director General of Railroads have both been joined am3 parties defendant in 
an action to recorer for a negligent injury, and issues haw been submitted a s  to 
each, and adrerse verdict rendered as to each, there can t e  no prejudice to the 
Director General in dismissing the action as to the railroad company and aflirm- 
ing it as  to the Director General, and the same may be donA under the provisions 
of C.S. 658 and 1412. Ibid. 

3. Railroads-Director General of Railroads--Gouenlrnc,~t Cmtrol-Negli- 
gence-Evidence-Qwestio?~ for Jwy-Trials.-Where there is evidmce that the 
plaintiff was a passenger on defendant railroad company's "shuttle train" for 
carrying employees to and from work, that the coaches were frequently over- 
crowded, and that plaintiff, in consequence, was strnclr by s "switch target," 
placed six and one-half feet from the center of the track, 2s he was standing on 
the car step holding to the grab irons, and to the contrarj, that his injury was 
caused by his attempting to board the moving train nnder the circumstances: 
Held, sufficient for the determination of the jury unon t11~ issues of negligence, 
contributory negligence, and damages. Gilliam 2;. IZ. I?., 179 N.C. 505, cited and 
distinguished. Pranck v. Hines, 251. 

4. Railroads-Director General-Parties-Government Control-Joint Judg- 
ment-Dismissal-Appeal and Error.--In this action against a railroad eonl- 
pany and the Director General of Railroads, cnder Goveimment control, to re- 
cover for a personal injury to an employea alleged to hare been neglizcatly in- 
flicted, the case is dismissed, on appeal, against the railroal snd continued as  t~ 
the Director General, under the authority of Kinzbrozrgh z; R R. o?d TVz~ait a. 
R. R., a t  this term. Ibid. 

5. Railroads-Employer and Employee-Master and Servant-Personal Ilzr 

jury-Negligence-Evidence.-Wl~clre there is evidence that the plaintiff mas in- 
jured while discharging his duties to the defendant railroad company, in carrying 
freight from its train to a depot platform by a passenger lrain running between 
another passenger train, discharging passengers a t  the dl?pot, contrary to the 
rules of the company, and coming up,  without signal or other warning, where 
the plaintiff's view was obstructed, and under noisy surroundings, vhich tended 
to prevent the plaintiff's hearing its approach, it  is sufficient to be submitted to 
the jury upon the issue of defendant's actionable negligence. Ttl~ne v. R. I?., 233. 
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6 .  Same-Contm'butory -Vegligwce.-Where an en~ployee on a freight train 
engaged in his duties as such, under the immediate direction of his superior, has 
been injured by a collision with the dcfenilant's passenger train under evidence 
tending to show that the negligence of the defendant proximately caused the in- 
jury complained of, the question of the plaintiff's contributory neqlgence is o w  
for the j u i ~ ,  upon the issue, and a motion to nonhuit should not be granted upon 
that ground alone. Ibid. 

7. Same-Questiom for duru-Trials.-Tbe principal that reqllires one, be- 
fore entering on a railroad track, to look end listen for approaching trains may 
be so qualified by the facts and circumstances of the particular case, when the 
defendant's negligence has been shown, as to require the question to be submitted 
to the jury upon the issue of contributory negligenc~, especially where the plain- 
tiff, an employee, a t  the time was acting nitbin the scopc of his duty to the de- 
fendant, under the immediate order of his superior. Ibid. 

8. Railroads-Lessor and Lessm-Torts.-A railroad company, by leasing 
its road to another such company for its operation, may not escape liability for 
the torts of the lessee, however many timess the lease may have passed from one 
to another railroad, and notwithstanding the fact that the present company has 
absorbed the original lessor railroad company m d  has become its successor. R'il- 
liams G. R. R., 267. 

9. Same-Statutes.-The mere fact that the lease by one railroad company 
to another for the purpose of its operation has been approred by statute does not 
alone change the liabiiity of the lessor road for the torts of its lessee. Ibid. 

10. Same-Equal Liability.-The liability of a lessor road for the torts of 
its lessee is joint and several in equal degrees, and an instruction of the court 
to the jury that the lessor would be only seconr!arily liable is reversible error. 
Ibid. 

11. Railroads-Lessor and Lessee-Absolute Assignments-Leases.-Where 
a railroad company has contracted with another that the other company shall 
operate the road for a part of the unexpired term of its lease, requiring an in- 
demnity against liability for its torts and proridinq for a forfeiture, etc., and that 
it  should make no traffic affiliations with other railroads without its written con- 
sent, the contract is one of lease, and not one of absolute assignment. Ibid. 

12. Same-Leases Defined-An absolute assignment makes ilo reserration 
of rent or interest in the property assigned, differing from a lease of the subject- 
matter, in that the latter creates a lesser estate from th2 greater, reserves rent, 
and retains some interest or estate after the termination of the term, and recog- 
nizes ownership of the demised property by the lessor. Ibid. 

13. Railroads-Public Grossing-Negligence - Ih5idence - Trials. - Defend- 
ant's exceptions to the evidence in this action to recover for the negligent killing 
of plaintiff's intestate by a collision with the defer?dantls train pushed forward by 
the locomotive through a cut, without signals or warnings, and where bushes had 
been permitted by the defendant to grow to obstnxt the view of the engineer, are 
held untenable under the decision of Perry 1:. R.R., 180 N.C. 296. wherein the rules 
governing such occasions are stated, arid the charge is approved in conformity 
to that case. Ibid. 

14. RaiZroads - Negligence-Ezjidence-A~~tomobiles-Grossings-Nonsuit- 
Qucstions f o ~  Jury.-Where there is e ~ i d e i ~ c e  that the defendant railroad com- 
pang has left its track in an unsafe condition a t  a public crossing, and the plain- 
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tiff was injured in consequence while attempting to cross a t  night in an auto- 
mobile, the issue as  to defendant's actionable negligence should be submitted to 
the jury, and its motion as  of nonsuit the~eon is properly denied. Vann v. R. B., 
567. 

13. Railroads-Negligence-Crossings - Tra~lis  - Presumption of Safctf/- 
Contributoru Negligence.-Where the negligence alleged in an action to recover 
damages against a railroad company for a pereonnl injury, under supporting evi- 
dence, is that an additiona: railroad track at a public crorsing, then being laid, 
was left unfinished a t  night, so that it projected above !he crossties to such a n  
extent as to hare caused injury to the plai~tiff in attempting to mo?s in an auto- 
mobile, the opinion of one qualified as an expert, as  to how the track should have 
been constructed, and under the existin? conditions is competent evidence. Ibid. 

16. Railroads-A7eglige?zce-Contrihutoru Negligence-Lnsl Clrar Chance.-- 
Where there is evidence tending to show that the plaintiff's intestate was killed 
at  a public crossing while endeavoring to cross in front of the defendant railroad 
company's train while it was slowly moving away from its station, and that the 
defendant's engineer had his attention called to the dangerous positicn of the in- 
testate in time to have avoided the injury, the contributory negligence of the in- 
testate will not bar his recmery, it being dependent upon the answer to the issue 
as to the last clear chance. Haunes 1;. R. R., 679. 

17. Railroads-Director General-IVar--4ctions-Procaedzcre.-An action to 
recover damages against a railroad company for a perso~al  injury negligently in- 
flicted while operated by the Director Genernl as a war meariure. will not lie, and, 
on appeal, will be dismissed without prejudice to the plaintiff's right of action 
against the Director Genera: of Railroads. Lanc v.  R. R., 774. 

RBT IFICATION. 
See Insane Persons, 1 ;  Deeds and Conveyances, 15; Elections, 2. 

REASONABLE TIME. 
See Contracts, 25. 

REBUTTAL. 
See Evidence, 9. 

RECEIPT. 
See Evidence, 10. 

RECEIVERS. 
1. Receivers-Appointment Before Jwdgnzent.-Where the plaintiff makes 

it properly to appear to the court that he is in imminent ~langer of loss by de- 
fendant's insolvency, or that he reasonably apprehends that the defendant's p rop  
erty will be destroyed, removed or otherwise disposed of by defendant pending 
the action, or that the defendant is insol~ent,  and it must be sold to pay his 
debts, or that he is attempting to defraud the plaintiff, a receiver for his property 
may be appointed before judgment. C.S. 863. Other instances pointed out by 
WALKER, J. Kelly a. McLnmb, 158. 

2. Same-Liens-Conditional Sales-Cost and Espewses-Equity-Law.- 
Where it  appears that the defendant is insolvent and has lcft the State to avoid 
his creditors, including the plaintiff. nnd that a part of his p-operty consisted of a 
cotton gin and planing mill and mnchincry purchased by him uncler R conditional 
bill of sale, duly recorded and constituting a Arst lien thereon. and the ~e l le r  has 
acquiesced in an order appointing a receiwr, and that he insure the property or 
employ a watchman to guard against its destruction by firrb, the preservation of 
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the property inures to the benefit of the seller holding the lien. and he may not 
buccescfnlly complain, either a t  Inn7 or in equity, of an order of conrt that he 
yay his proportion of the receirership coht and e~penditcre for the p r ~ v r v a ~ i o n  
of the property, especially as the receiver was appointed wit11 his consent. Ibid. 

RECEIVING. 
Sce Criminal Law, 21, 22. 

RECITBIA. 
See Deeds and Conveyances, 9. 

RECORD. 
See Appeal and Error, 1. 49, 51, S5, 61, 70, 77, 75, 81, 82: Evidence. 4 ;  Judg- 

ments, 0 ;  Parties, 2. 
RECORDARI. 

See Appeal and Error 74. 76. 

IIEFERESCE. 
See Appeal and Error, 56. 

1. Refe~elzce-Fi)~d~r!gs-Courts-h'~~ide~zce-Ap?,eaZ and Error.--Where the 
trial judge, after reviening the eridence, approves and adopts the referee's find- 
ings of fact thereon, it is sufficient and his action nil1 not be disturbed on ap- 
p ~ a l  when thrre is evidence to support the findings so xade. Jlart in v. XcBrude ,  
175. 

2. Samc.-Conclusions of lan ln the report of a r~fe ree  are no1 based upon 
the e~idence, but upon the facts fo~nid therefl.om, and an exception that a con- 
clusion of law was based on an erroneous finding of fact. which was approved 
and adopted by the trial judge, is not rerimable on zppeal, when there is evi- 
dence to Support such finding. Ib id .  

REGISTRATIOX. 
See Contracts, 1 7 ;  Elections, 1 ;  Deeds nild Conveyances, 4, 6, 8, 9, 11, 20. 

REMAINDERS. 
See Wills, 3, 5, 6, 21. 

REMAND. 
See Appeal and Error, 46, 65, 94. 

REMARKS. 
See Initructions, 1.  

REJIEDIES. 
See Statutes, 6 ;  Contracts, 20, 27;  Eyuitv, 6. 

Rcn~ci(ie.s-Co?!trart~s-C)~rnntltr~~ .l~rr1tit-F~lcctio,1.--7Vh~m plaintiff seeks to 
enforce a special contract to will t h ~  l~laintiff 11roperty for se r r ic~s  rendered, 
and danlager are sought tc. he reco~erwl on a qiccrntunl ~ n c r ~ t i t  at  the qanw time 
for its breach, the renledies arc inconsl<fmt, and the 11la1ntib iu put to his elec- 
tion between the tvo. H a p n a n  9. D a ~ i s ,  563. 

REMOVAL O F  CAUSES. 
See Courts, 5. 

REPTJTATION. 
See Deeds and Conveyances, 1 ; Witness, 1 ; Intosicaring Liquor, 9. 
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RES GESTrE. 
See Evidence, 36. 

RESIDUARY CLAUSE. 
See Wills, 7. 

RES IPSA LOQUITUR. 
See Negligence, 2 ; Instructions, 7 ; Pleadings, 16. 

RESTRAINT. 
See Estates, 1. 

RlCT.'IEW. 
See Habeas Corpus, 3 ;  Appeal and Error, 10. 

REVOCATION. 
See Deeds and Convclyanccs, 75. 

RIGHTS. 
See Attorney and Client, 3 ;  Constitutional Law, 6 ;  Courts, 8 ;  New Trials. 

1 ; Appeal and Error, 64. 

ROADS AND HIGHWATS. 
1. Roads and Highu;ays-Commissioners-Xtatzctes-c:onstit~tional Law- 

Local Laws.-A statute that abolishes two boards of road commiasioners in a 
county and gives to another board, created by the same a(%, entire control and 
management of the public roads and bridges .of the county, fcr  working, repair- 
ing, maintaining, altering, and constructing such roads as nere then in existence 
or which may thereafter be built, does not violate Article [I, section 29, of our 
State Constitution, prohibiting the passage of local, privntcl, or special acts au- 
thorizing the laying out, opening, altering, etc., of highwavs, streets, or alleys, 
etc., and is a constitutional and valid enactment. Hzlneycvtt v. Comrs.. 319. 

2. Same-Bonds-Tagation.-An act that abolishes fn70 boards of road com- 
missioners of a county aud substitutes one central board for the entire county, 
authorizing it  to take care of the indebtedneas theretofore incurred for such pur- 
poses, and to incur obligations for the continuance of this work and to borrow 
money in pursuance thereof not to exceed a certain amount, is sufficient to imply 
the power to issue bonds by the new boards to  take care of this indebtedness in- 
curred and to be incurred, a t  the rate of interest specified by the act, and to 
mature them within the forty years limited by C.S. 3768. Ibid. 

3. Samc-Inlplied Powers.-The construction and mt~intenance of public 
roads and bridges is a part of the necessary espenses of #I (county for which the 
proper authorities may issue bonds. when the existing conditions make them de- 
sirable and proper, consistent with business prudence. Ibid. 

4. Roads and E1iqhtca)ls-Top So~l-Condenz~~ation-C onlpcnsation - Dam- 
ages-Talrte of It~lp?'occt~ze)~ts-Sta tlctes-LepVntive Disct'etion - Constifutzonal 
Laic..-It is within the discretion of the Legislature to prori-lc whether or not i r  
assessing the damages of the owner of land, talien in vonrlemnation for a public 
use. the increased rahle of the land may be considered in rednction; and where 
his top soil has been taken under the prorisions of a statute, for the use or 
maintenance of a public road, pro\-iding for conlpensation, and there is no eri- 
dence as  to the ralue of the soil so taken, the measure of his damage:. will be the 
difference in the ralue of the land before and after thc soil had bem removed. 
Ilarrold r .  Good Road.9  con^., ,577. 

6 .  Roads and Tiiglr ~ca~s-Co~~~~ties-Rr,~~ds-Statr~tes--Contrats - County 
Funds-State Higlr /cay Conmission.-Where the commissioners of a county hav- 
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ROADS AXD HIGHWAYS-Conf I ucd. 

ing control of the public roads and the funds available fur tha t  purpo<e, ha re  
agreed with the  State Highway Commision to pay hnlf of t h ~  cost of construc- 
tion of a certain highm-ay of the county, and before its colnpletion a re  superseded 
by a county highway conl~nission created by ar, act of the Legislnture, to which 
the control of the h i g h w a ~ s  and of the arailable flincls for the purpose a r e  to be 
paid, etc.: IIeld,  the county highway commission should a w m e  the halance of 
the  obligation to the State Highrray C~mmission on thc public road in question, 
and reliere the comnlisioners of the county thereof. Comrs. v. Iiighzcay Cow., 
617. 

KTJLES. 
See Eridence, 9. 

RULES O F  COURT. 
See Appeal and Error,  40, 47, 6s. 

RULES O F  PROPERTY. 
See Appeal and Error,  39. 

RULE O F  PRUDENT MAN. 
See Banks and Banking, 4 ;  ElnpIoycr and Emplosee, 4, S ;  Negligence, 14; 

Actions, 8. 
RULE I N  SHELLEY'S CASE. 

See Wills, 2. 
RURAL COJI1\ITTNTIES. 

See Corporations, 12, 14. 

SAFETY DEPOSITS. 
See Banks and Banking, 4, 5. 

SALES. 
See Rlortgages. 1, 6. 7, S, 11: Intoxicating Liquor. 4. 0 :  Apneal and  Error, 

11, 12; Vendor and Purchaser, 1 ;  Contracts, S, 11, 2.5; Judgments, 15, 20, 21; 
Trusts, 5, 10; ne rds  and Conreyances, 10: Receivers, 2 ; Statute of Frauds, 10 ; 
Public Sale. 

SCHOOLS. 
See Appeal and Error,  46: Crnstitutionnl Law, 16, 18, 20 ; Elections, 1. 2. 

S d l o O ~ ~  - R o ~ d s  - Stl~ooZ Con~n~itrccs - Cololf~ Trcnsco cr - Il~junrtion.  - 
Where i t  has been judicially determined tha t  thr  treasurer of on inccrpornted 
city or town has unlanfullp retained and r c f u s ~ s  to pay over to n qraliool district 
funds in his h:tnds. recei~eil  frorn the  sale of bonds for sc1:otrl purpcses, the city 
o r  tovm will be restrained from proceeding to m e  t h ~  fnncls iu the constr~lctio~i 
of schoolhouqeq, a t  the suit of the members of the board of sehoo! districts haring 
the right thereto. r l l e x a ~ d e r  2.. Lolcmnce, 646. 

SCHOOL r)ISTRI('TS. 
See Constitutional Law. 13. 11; Public Officials 2 :  Statutts ,  12: Corpora- 

tions, 12. 

1. 8cRooT Districts-Bofrds -Stalrttcs-S;trlii?~(/ Fund-T~rzafion.- Where a 
s ta tu te  authorizes a school district to ksue  bonds for school purposes, and re- 
quires tha t  a sinking fund a t  n certain rate of taxation be provided for the  re- 
tirement of the bonds a t  maturity, and the taxable prnycrty in the district is nor 
sufficient to pay the  interest and provide a n  adequate shk inq  fond, the r e t i r e  
ment of these bonds is a s  vital to their validity a9 the nuthcrization to issue 
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SCHOOL DISTRICTS-Continued. 

them, and their issuance will be germanentl~v enjoined a t  t l ~ c  suit of a taspayer 
within the district. In this case the bonds had not been ~ssued and the rights of 
purchasers had not interrened. Proctor u. Comrs., 56. 

2. School Districts-Cozcnties-Educntion-Ptatutes-(:o~zstitt~tion~1l Law- 
High Scl~ools-Diaisions-Seg?,cgatio)z of Pzrgi,ls.---Our statutes providing that the 
county board of education shall divide the townships, or tkr entire county, etc., 
into convenient school districts, ctc., C.S. 3160, and authorizing and eml:owering 
the board to redistrict the entire county and consolidate school diqtricts, etc., C.S. 
5473, was passed in pursuance of Article IX, section 3, of tlic State Constitutior,, 
and refers to the establishment, consolidation, etc., of districts in the sense of 
territorial or geographicsl regions, and not to the dividing 3r seqregntion of the 
pupils; and an attempt of the county board nf educstion thereunder to form a 
high school district in a territory comprised of several public school dis!ricts, is 
without authority and invalid. As to whether this may be done under the Public 
Laws of 1931, ch. 179, is neither before the Court nor decaicicd on this appeal. 
Woosley u. Comrs., 429. 

3. School Districts-Bonds-Taxation-ITowztics- Statutes - Constitq~tional 
Law-Local Laws-Injunction.-An act which authorizes a high school district, 
sought to be established under an invalid resolution of the county commissioners. 
to issue bonds and levy taxes for school purposes, is itself i~ivalid to confer such 
authority; and an act for the purpose of ratifying such ordinance, passed since 
the adoption of Const., Art. 11, see. 29, is a local, private, or special act thereby 
prohibited; and the issuance of such bonds and levy of such taxes, will be per- 
manently enjoined. Ibid. 

4. School Districts-Tnxation-S1att1tc~~-Dl~ctior.e~ Than Two Yeam. 
C.S. 5533, requiring that "no election for revokiug a special tclr in any special tax 
district shall be ordered and held," within less than two years from the date a t  
which the tax was voted 2nd the district estiiblished, "nor a t  any time within 
less than two years after the date of the last election on the qne~tinn in the dis- 
trict," invalidates: any election on the question of taxation h?ld within two years 
after the last election, the second propositian being independent from t h ~  first sa 
to "revoking" a special t a s  in the district, otherwise the second provision woull 
be identical with the first, and meaningless I.Va?s?zer z.. Dnnzdwn, 604. 

5. School Diatricts-Taxation-Statutcs--Elcctions-Ccmp?~tation of Time. 
Computing the two years period in ~vhich an election may btb had with reqard to 
taxation in a special school district under the prorisions of C.S. 5583, the time 
should be computed from the last valid election on the su5je.t. Ihid. 

SECRETARY O F  STATE. 
See Corporations, 12, 14. 

SCIENTER. 
See Intoxicating Li~nor ,  5. 

SEDCCTION 
See Trials, 3. 

1. Seduction-Promise of Mawiage-Supportinq Evidfncc-Statzctes.-Evi- 
dence that the defendant, indicted for seduction under the ~ r ~ a ~ n i s e  of marriage, 
was engaged to the prosecntris a t  the time of the nlleged obense, and so held 
himself out and a;: such had gone with her. 1s sufficient supporting evidence of 
the testimony of the prosecutris that he had stxlnced hcr under promise of mar- 
riage to be submitted to the jury. S. z;. Alenres, 809. 
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2. Bamc-Inferences for Jury.-The acts and conduct of the defendant, 
tried under the statute for  seducing the prosccntrix under promise (if marriage, 
may be sufficient for the jury to infer the promise independently of the testi 
mony of the prosecutrix thereto, and a re  held sufficient nuder the whole eridence 
in this case. Ibid. 

3. Snnrc-1nstructio1ts.-Where, under the evidence, the court has instructed 
the jury that  the State must snow the guilt of the d~fendan t ,  tried for seduction 
under a breach of promise of marriage, beyond a reasonable dul~bt.  and properly 
upon the other elements of the offenie, a further charge, upon the widence, that  
the  promise must be either express or implied, is not erroneom, taken In connec- 
tion n i t h  his charge that the promise must h a l e  been the sole inducement to the 
act without "other motive." Ibid. 

4. Sedttcthz-Breach of Promise of, JInrriagc-Fault of thc TVonlnn-Bfnt- 
utes-Innocence and Virtue.-In order ro convict of cr!me of seduciiou under a 
breach of promise of marriage, the \m~inan s h c ~ l d  havc yrwionsly been both in- 
nocent and virtuous, and should she havc committed the ~ c t  of adultery induced 
by her own lascivious desire, with or withont the prorise,  her condnct is not 
such a s  to bring her withm the intent and mcaning of the statute a s  an  innocett 
and virtuous woman. C.S. 4339. S. Q. Johnso?t, 883, 

5. Sanae-Instruct~o?ts-ppeal and Error.  -Where there is evidence upon 
the trial for seduction under breach of promiqe of marriafe that  the woman had 
consented to the act, induced solely by her on-n lasciviws desire, irrespective of 
the promise to  which she has tcstiiied, the jury may disregard her testimony as 
to the promise, and render a verdict acquitting the dcfendant of thp charce; arid 
a requester1 instruction is erroneously refused which ! C R V ~ S  out the element of 
seduction and bases the defendant's innocence n r  guilt on the finding a s  to 
whether the voman had been solely iudl ic~d by her own desire. C.S. 4339. Ibid. 

6. Sanze-Subsequcnt Chnstzt?l.--Upon the trial for seduction under a breach 
of promise of marriage, there was evid~nce that the mTornan. o widow, h:~d had 
sexual intercourse with her husband btfore her marriage, whirl- had also been 
induced under promise thereof: Hcld, the woman does not come within the intent 
and meaning of the statute a s  having been "innocent and virtuous"; thouqh how- 
ever often she may have committed the act with licr husband before the marriaqe, 
yet had she remained faithful to him thereafter, and h a  no1 had sexual inter- 
course with any other man until tha t  with the dcfendant, i t  mon!d render the 
defendant guilty under the prorisions of the qtatntc if he  had violatea them. 
C.S. 4339. Ibid. 

SENTENCE. 
See Appeal and Error, 94; Cri~nirlal Law. 30. 

SEPARATION. 
See Dirorce, 1. 

SERTTICE. 
See Appeal and Error, 62. 

SEVERANCE. 
See Actions. 2 ; Pleadings, 7 ; Enwnents ,  1 : Criminal Law, 21 

SEWERS. 
See Injunction, 3. 

SHEEP. 
See Evidence, 18. 
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SHERIFFS 
See Drainage Districts, 1 ;  Statutes, 4. 

SIDEWALI<S. 
See Rlunicipal Corporations, 7. 

SIGK ALS. 
See Evidence, 26. 

SIGNATURE. 
See Wills, 24. 

SINKING FUND. 
See School Districts, 1. 

SLAVES. 
See Descent and Distribution, 1. 

SPECIAL LAWS. 
See Constitutional Lam, 14. 

SPECIFIC YERFORJIANCE. 
See Statute of Frauds, 5, 9 ;  Mortgages, 5 

SPIRITUOUS LIQUORS. 
See Criminal Law, 14;  Intoxicating Liquor, 1, 3, 4, 5, 6, 7, 9, 11, 1% Wit- 

ness, 1 ;  Appeal and Error, 95; Constitutional Law, 27. 

STL4RE DECISIS. 
See Appeal and Error, 39. 

STaTEJIDNTS. 
See Evidence, 35. 

STATUTES. 
See Appeal and Error, 4, 11, 44, 46, 64, '71, 76, 85: Married Women, 2, 3, 4 ;  

Courts, 2, 6 ,  10;  Drainage Districts, 1, 6, 9 ;  Actions, 3 ,  4, 10, 11: Discovery, 1; 
Attachment, 1, 3 ;  Contracts, 17, 24; Constitutional Lam, 1, 4 7, 10, 11, 15, 16, 24, 
25; Corporations, 1, 2, 5, 12;  Evidence, 3, 7, 9, 18, 20, 29, 35: Mortgages, 1, 8;  In- 
structions, 1 ;  Equity, 3 ;  Judgments, 3, 13, 14, 15, 17;  Accord and Satisfaction, 2;  
Afandam~ts, 2 ;  Pleadings, 1, 2, 7 :  School Districts. 1, 2, 3, 4, 5 .  Waters, 2 ;  Stat- 
ute of Frauds. 3 ; Municipal Corporations, 5 ; Rnilroads, 9 ; Attorney and Client, 
10 ; Roads and Highways, 1, 4, 5 ; Commerce. 1 : Homicide, 5 ; Deeds and Conrey- 
ances, 13; Guardian and Ward, 1, 2 ; Insane Pwsons, 1 ; Wills, 16, 23, 28; Limita- 
tion of Actions, 3 ;  Public Officials, 2 ;  Sednction, 1, 4 ;  Elections, 3 ; Criminal 
Lalv, 2. 4. 8. 9, 11, 14, 17, 25; Intoxicating Liquor, 7, 9, 10, 11, 12: Indictment, 1 ;  
Fish Commission. 1, 2 ;  Pbysicii~ns, 1 : Assault, 1 ;  Pnblic Accountants, 1, 2. 5 ;  
Escheats ; Public Administrators. 

1. Statrctes-Interpretatiol~-Colo'tr--T~cgislatvre--GencmZ Assembly - The 
bringing forward of see. 13. ch. 67, Laws 1911, !n C.S. 5369, prnriding that 2 per 
cent shall he allowed sheriffs "for collecting the draimge acsassments os herein- 
before prescribed." is a legislative construction of section L.7 of the grior law. 
and was intended to restrict the compensation of the sheriff to 2 per cent of 
the amount of the assessments in drainage districts collectec by him, and not to 
allow him a commission of 5 per cent as in case of taxec collected for general 
governmental purposes. Co?)irs. 9:. Dacis, 341. 

2. Same.-While the interpretation of a s t a t n t ~  is a judicial function, a 
legislative construction may be cvnsidered by the courtq though it is not binding 
on this. Ibid .  

3. Ranze-Where an act applief indiqcriminately the terms "tax" and "as- 
sessment" to the assessment imposed for maintenance of a lrainage district for 
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the special benefit of the lands therein, the Court mill construe the word "tax" 
as "assessment," the word "tau" having evidently been nsed inadrertently. Ibid. 

4. Statutes-Intwpretatiolzs-In Pari Jlnteria-Drainage Districts-Shw- 
iffs-Conzmissioners.-The relerant sections of the rarious qtatutes upon the sub- 
ject of the collection of assessnients on lands in drainage distncts by sheriffs and 
tax collectors, and their compensation therefor, being in  pnri materza, qhould be 
construed together by the courts in ascertaining the legislative intent. Ibid 

5. Statutes-Interpretatioll-Preszi??rption.s.--When there are two or more 
statutes on the same subject in the same or srccessi~e Lrgislatnrcs, the presump- 
tion is against inconsistency, and they should be so construed af  to hrrmonize 
with each other, and as a whole, in the absence of express repealing clauses, anc! 
each and every part allowed significance if this can bc done by fair and reason- 
able interpretation. Young v. D a ~ i s ,  200. 

6. Same-Conflict-Addrtional R~medics-Proccdurc-Pleadinqs--Jlcdgnlent 
-Courts-Clerks of Court.-Ch. 1.33, Laws 1919, dealing with the procedure be- 
fore the clerk as to serrice of process. the filing of pleading a ~ r l  rendrring judg- 
inents by default, upcjn uncontebted actions to recover upon bills, notes. bonds, 
and other forms of indebtedness, deals particularly with that c l a s  of actions, 
and is construed to be an additional remedy given, and not rqwaled by the pro- 
visions made applicable to the general procedure and rrmedies. passed later a t  
the same session of the Legislature, or by the nmend~nrnt expressly referring to 
it, passed as ch. 96. Special Session of 1920; and ch. 156, Laws 1919, is in force 
as a permissive and selective lnethod of procedure in the class of actions to which 
it refers. Ibid. 

7. Stattttcs-Intcrpretation-Codificatiov of Cazon-Legis1atrrre.-In the in- 
terpretation of statutes upon the same subject-in'ltter a t  tke qalne or a subsequent 
session, on the question of whether they hare been repealed 1)y a lntw act, the 
codification of the laws and its adoption b r  the Legizlature thereafter. whfm 
relevant, may be considered by the courts. Ibid.  

8. Stat~rt~s-Federal Lazr-Cowtrolling D~cision,n-Partics-Director Gew 
eral-Verdict Set Aside.--The rlwisinn of the Supreme Court of the r'niteil States 
controls in the interpretation of Federal laws, and, thereunder, an actics against 
a railroad and the Direclor Gpneral to rrcorer for a personal injury inflicted 
upon an employee of a railroad, u n d ~ r  Gorcrnment .:peration, improperly joins 
the railroad company, and the action as to it will bet wt aside on appeal. Tiry?~e 
c. R. R., 2,?3. 

9. Statutes - Bond Issues - Rorrd Di~trzcts - IZcqttirentcnts nf Rtatfrtcs - 
Void Bowls-Jfirnicipal Boards.--Where t l l e r ~  are proi-i~ions in the statute all- 
thorizing an issue of bonds by the road commiqsimers of a county. making it the 
dutg of the commiqsioners either to begin the retirement of the bonds within fir? 
years or create a sinking fund for their retircmwt nt maturity, and that interest 
on the honds be paid annually, t!ie c ~ m ~ n i ~ s i o n c r s  issuing the bond? may not by 
contract or otherniie render ineffe?tnal the poner of fcture such boarcis to eser- 
cise the discretion imposrd on them by statute within the stated pcriod: or i~ 
contrntliction of the ex1xri.s pro1 i ~ i m  uf the s~atnte .  require the Prm'annual pay- 
ment of the interest; and these statutory requiremrnts reachinq to the ritnlitr of 
the bonds, their issuance otherwise wili be declared inrllid. Ballou 2;. Road Corn., 
473. 

10. Statutes-Interpretation-Caz)fio?ts.-TIIP caption of an  act may be called 
in to aid its interpretation only in case of donht, and not when the legislative 
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meaning or intent is clearly expressed in the body of the ac:; especially so when 
the caption has been prepared by comp~lers and not voted on by the le'slative 
body as a part of the act. Weesner v. Dacidso:?, 604. 

11. Statutes-Interpretation-In Pari Muteria.-A11 st2 tutes relating to the 
same subject ~vill  be compared ncd construed by the cmrts with reference to each 
other, so as to effectuate all of the prorisioss or each. if it can he reasonably and 
fairly done, so that effect will be given to the legislxtive intent. dlexur~der 11. 

Lozcralzce, 642. 

12. Same-Munzcipal Corporations-Citzes and Towns--Bonds-School Dis- 
tricts.-C.S. 5684, 5686, giving authority to the governing bodies of inccrporated 
cities and towns to issue bonds for school purposes upon the submirsion of the 
question to, and the approval of their ~ o t e r s ,  and section 51300, construing these 
powers to be in addition to or codrdinatr with those given or which may there- 
after be given by statute to such corporation, do not deprirc n school district 
created under a special act from esercising co~t ro l  over the schools jn the district 
specially conferred, or the trustees of such district of th6ir right to the funds 12- 
ceived by the city or town from the sale of the bonds issued for the scl~ools of 
the district, in disregard to the directions of a prior act wearing the special 
school district. Ibid. 

13. Statutes-Ame?zdmenffs-Recorders' Go~lrts-Aclio?as--Abatmena-Con- 
stitz~tional Law-Appeal and Error.--Where the questiou of thr constitut~onality 
of C.S. 1536, establishing recorders' courts by 11 $enera1 act is the subject of the 
action, and pending the appeal the Legislature 113s withdrawn thc effect or opera- 
tion of the statute from a certain county wherein the wtablishlncnt of the court 
was the subject of injunctive relief, the c a l w  of actizn abates snd the appeal 
will be dismissed a t  the cost of ~ a c h  party, and the order restraining the establish- 
ment of the particular court will continue to br effective. Cofjey 23. Rnder, 689. 

STATUTE OF FRAIJDS. 
See Contracts, 10, 22 ; Instructions, 10 ; Plcadings, 14 ; Trusts. 1. 

1. Statute of Frazids-Scti0n.s--Cant?-acts -- Parol Agreements -Lands - 
Profits.-A contract between the plaintiff and defendant that certsin land was 
to be bid in a t  a sale. paid for by the defendant, xnd resold In lots f w  a divisiou 
of profits, is not such an interest in the lands that will recnire a writing, etc., 
under our statute of frauds. C.S. 988, but relates only to thz profits upon the 
lands, and may be enforced as a valid agreement by parol. 7ietc71y v. Renltg Co., 
34. 

2. Same-Trusts-Pnrol Traisfs.--The English stntutc of frauds, requiring 
a written contract to establish a trust in lands. was never afiopted in this Statc, 
and a parol agreement that one of the l~arties should pay f o ~  certain lands, to be 
bid in a t  a sale, and held for a resale and a division of the profits between both 
of the parties, is valid, nnd is enforceable wlirrc one of them has accordingly 
bid in the land, but has taken title to himself Ibid. 

3. Same-Written lienzoranda-Statutes --Our Statute. Rer. 376, providing 
that contracts to sell or conveF lands shall be void unless wme sufficient mem- 
orandum thereof be reduced to writing, applies to those cases alone in which, a? 
a result of sale, exchange or some other form of barqsining, 11 conveyance of land 
is contemplated from one of the contracting parties to the other; and not to  con- 
tracts whereby two persons agree to br~rchase lands, whethw generally or ns a 
single venture, for the pcrpose of reselling i t  fcr the divlsion of the profits. Ibid. 
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STATUTE O F  FRAT.TDS-Continzced. 

4. S ~ m e . - ~ h e r e  a defendant, without plaintiff's knowledge, has breached 
his valid parol agreement to purchase land for the use and benefit of the plain- 
t ib  and llilu~elf, to be afternards sold for a dirision of the profits. and has talten 
title to himself alone, and has msociated other and innocent purchasers to fore- 
stall the plaintiff in the enforcement of the trust, the plaintib may assert his 
right to recorer damages for a breach of the trust or contract, or in equity to 
follow any fund received by the clefendant for the land. Ibid. 

6. Sattte-Eleclio?t-Danzog~e-Sprrific Perfo? rnnvo?! - Iwnocent PfircRaser. 
Where the defendant hss breached his valid garol agreement for the purchase 
of land and a diribion of the profits upon a resale, and has associated others with 
him, the plaintiff may elect to sue for ~pecific yerformnnce, making the new as- 
sociates parties, if they mere not bona pde purchasers for ralue, without notice, 
and if they were, so that he cannot compel pel lorma~re by them, he may recover 
damages for a breach of the contract, or a riolation of the trust. Ibid. 

6.  Statute of Fra~dds-Co?%tmctu to Cowmy Lnnds-,l/e??~orandztnz.-Where 
the mother has contract and agreed ni ih her children to add her separate prop- 
erty to that of her deceaqed hnsband aud divide it among them, reserring a life 
estate, and one of them being a minor son, she has proceeded before the court 
upon verified petition reciting the facts, for the conveyance of such minor's prop- 
erty, the recitation in her petition of the agreement is a suftjcient memorandnm 
under the statute of frauds, C.S. 968, and her contrnct in respect to all the 
children is valid and enforceable under the statute. XcCall u. Lcc, 114. 

7. Sanae-Pal02 Agreenzelzt-S1~bs~r/21e1zt Writing.-The written memoran- 
dum required of the statute of fraud3 (C.S. 958) for the cooreyxnce of lands 
need not necessarily be made a t  the time cf t2e agree~cent, and when reduced 
to writing thereafter, and othernise sufficient, it will be ralid. Ibid. 

8. Statute of Frauds - Vendor atid Purchaser - Contracts - Purol Agree- 
me?zts-Pa?jment of Purchase Price-Bettcrmcnts.-S purchaser under a parol 
contract to convey lands, who has entered into possession thercnf after paying 
the purchase price, and put valuable improrements thereon, map recover the pur- 
chase price from the rendor and the enhanced ralne cf the lands by reason of the 
improvements, upon the vendor's refusal to coureg the lands under the plea of 
the statute of f r a u h .  C a ~ t e r  5.  Carter, lS6. 

9. Same-Specific P c r f o ~ n m c ~ . - A  rendor of lands under a paroi agree- 
ment may not keep the purchase price thereof, aod retain the improvenlents 
placed thereon by the purchaser in possession, and repudiate the agreement un- 
der the plea of the statute of frauds, thouqh the purchnser's suit for specific per- 
formance nlay not be surcessfull~ maintained. The leqal and equitable remedies 
discussed by WALKER, J. Ibid. 

10. Stntirte of Frauds-Contracts-Lanf!s-Resn7es--Di?;i~ion of Profits.- 
,4 parol contract for the resale of lands for a dirision of the profits is not within 
the statute of frauds, and is enforceable. Pinnir r. Smithdeal, 410. 

11. Statute of Frauds-Deeds and Conceyances-v'imber. -9 contract for 
the sale of timber standing upon the lands concerns such an interest thvrein as 
is required by the statute of frauds to be in n7riting TPiZcox v. BlcLcod, 637. 

SAFE PLACE TO WORK. 
See Employer and Employee, 1 

STES0011APHER. 
See Appeal and Error, 45. 
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STREAMS. 
See Injunction, 1, 2. 

STREETS. 
See Constitutional Law, 4 ;  Judgments, 14: Municipal 

7 ;  Cities and Towns, 1, 2. 

STREET RAILROADS. 
See Constitutional Law, 4 ;  Municipal Corporations, 4, 

Corporations, 1, 2, 4, 

5. 

STRIKES. 
See Injunction, 6. 

SUBROGATION. 
See Equity, 5. 

SUBSCRIPTIONS. 
See Corporations, 1. 

SUBSTITUTION. 
See Appeal and Error, 44. 

SUITS. 
See Corporations, 13, 14. 

SUMMONS. 
See Attachment, 1 ;  Guardian and Ward, 1. 

SUPERIOR COURTS. 
See Habeas Corpus, 1, 3;  Pleadings, 2 ;  &peal and E!rror, 39, 74, 

SUPREME COURT. 
See Appeal and Error, 13, 24, 73; Parties, 3. 

SURFACE WATERS. 
See Waters, 1, 2 ;  Injunction, 1. 

SURPLUSAGE. 
See Pleadings, 19, 20. 

SURVEYS. 
See Evidence, 32. 

SURVIVAL. 
See Actions, 11. 

TAXATION. 
See School Districts, 1, 3, 4, 5 ;  Constitutional Lam, 5 ,  11, 13, lg, 20; Drain- 

age Districts, 3, 5 ;  Roads and Highways, 2 :  Appeal and 'Error. 46;  Elections, 1. 

1. Taxation-Counties-Eqwalka tion-Statutes - C'ounty Commiaaioners - 
Officers-Functus 0fficio.-Our statute, Laws 1921, ch. 3:?, provides for the r e  
valuation of property for purposes of taxation by the comnissioners of a county, 
that their action be certified to and approved by the State Tax Commission, etc., 
and specifies, in the various sections, the dates "not later than which" these 
things shall be done: Held, the dates so fised are manda;ory and not directory, 
and the county commissioners are fumlus ogicio thereaftw. Williams u. Comrs.. 
135. 

2. Same-Electize Procedvm-After the board of connty ccmmissioners 
have met within the t h e  prescribed by statute, and have elecred, upon investiga- 
tion, to make a horizontal cut in equalizing the value of property, and have cer- 
tified the same to the State Tax Commission, which has been approved, etc., ch. 
38, Laws 1921, secs, 28(a) and (b) ,  they may not in liec of these sections pro- 
ceed under see. 28(c),  to increase the tax value of some of the towns and town- 
ships, the remedy being elective a t  their former meeting, and it  being required 
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by this section that the work shall be completed "not later than" 1 July, and 
reported "not later than 15 July" to the State Tax Commission, their attempt 
to do so in August was functus ofkio, and their act will be restrained. Ibid. 

TELEGRAPHS. 
See Appeal and Error, 41. 

TELEPHONES. 
See Corporations, 3. 

TENANT. 
See Insurance, 2. 

TENANTS FOR LIFE. 
See Wills, 21. 

TENANTS IN COMMON. 
See Public Sales, 1, 3, 4 ;  Deeds and Conveyances, 3, 5 ;  Sales. 

1. Tenants i)z Common-Parol Dizision-Limitation of Sctiom-Adccrse 
Possession.-To bar the rights of a tenant in common to land under a parol di- 
vision of the land, the possession must be adrcrse, open, and notorious, etc., for 
twenty years. Bradford v. Bank, 226. 

2. Samc-Deeds and Cotzceynnc7rs-Collection of Iients--Ouster.-The deed 
of a tenant in common to his part of the land allotted to him under a parol 
agreement for a division, and the collection of rents by himself 2nd those claim- 
ing under his deed, for less than t w e n t ~  years, will not bar the other tenants in 
common, or those having acquired title under registered deeds, or their rights, 
and the statute as to seren years under "color" has no application. D i d .  

TERMS. 
See Judgments, 6 ;  Ejectment, 2 ;  Constitutional Law, 11. 

THREATS. 
See Contempt, 2 ;  Assault, 3. 

TIMBER, 
See Deeds and Conreyances, 16, 17; Principal and Agent, 10; Statute of 

Frauds, 11 ; Election, 1. 
TI ME. 

See Judgments, 13 ; Wills, 10, 23 ; School Districts, 5 ; Appeal and Error. 63 ; 
Criminal Law, 27. 

TITLE. 
See Mortgages, 3 ;  Deeds and Conreyancea, 2, 4, 10, 11, 19, 25: Landlord and 

Tenant, 2 ; Trusts, 2 ; Evidence, 29 ; Easements, 1. 

TORTS. 
See Judgments, 3 ;  Married Women, 1 ;  Railroads, 8 ;  Actions, 7. 

TRACICS. 
See Municipal Corporations, 6 ;  Railroads, 15. 

TR,LVSACTIONS. 
See Pleadings, 8. 

TRANSCRIPT. 
See Appeal and Error, 65. 

TREA4SURER. 
See Constitutional Law, 1 ;  Mandan~zc.?. 1 ;  Drainage District$, 6, 8. 
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TRESPASSER. 
See Negligence, 5. 

TRIALS. 
See Courts, 3, 7, 12,  Constitutional Law, 8. 10; A~itomobiles, 1 ;  Attorney 

and Client, 4 ;  Instructions, 2, 5, 11; Contracts, 5,  30; Malicions Prosecution, 2:  
Wills, 26; Pleadings, 6 ;  Appeal and Error, 18, 25, 72, 210; hriclence, 5, 17, 20, 
23, 28 ; Actions, 8 ;  Nilitary, 3 ; Employer and Employee, 9 ; Railroads, 3, 7, 13 ; 
Principal and Agent, 4 ;  Trusts, 4 ;  I)iscovery, 2 :  Vendsr and Purchaser, 1; Mu- 
nicipal Corporations, 1 ; Negligence, 7 ; Nuisance, 3 ; Partnership, 2 ; Criminal 
Law, 11, 13, 20, 26; Intoxicating Liquor, 1 ; Assault, 2 ; Homicide, 2, 3, 4. 

1. Trials-Parties-TVitnesse8-Comment of Counsel -Court's Discretion- 
Appeal and Error.-Where a party to an action does not go upon the stand to 
prove or disprove material facts within thrir knowledge, remarks of opposing 
counsel to the jury as  to their failure to have done so are allowable in the dis- 
cretion of the trial judge, and where it  dow a o t  appear that he has not abused 
this discretion, his action in allowing them tc be made is not reriewable on ap- 
peal. H a n w  v. Greenwood, 580. 

2. Trials-Misconduct of Juror-Courts-Discr~t ion~~4~peul  and Error.- 
Where, without the knowledge of either the court or the attorneys for. the parties, 
a jury, after taking the case, views the land to which the tit12 is in disputc, and 
the at tornep are  informed of the fact about four hours before the verdict was 
rendered, and have not called the fact to the attention of the judge, it  is in his 
discretion to set aside the verdict for the misconduct of the jurors, and his ac- 
tion in not so doing is not reviewable on appeal Bowma11 v. Enward, 668. 

3. Trials-Remarks of Counsel - +Yeduction - Improper Rwnad~s -Appeal 
and Error.-Where an attorney has been arguing to the jury for thr conviction 
of the defendant on trial for seduction under a breach of promise of marriage, 
in conformity with the evidence in thc case, he is within his rights in generaliz- 
ing upon the enormity of the offense, and the necessity of prctecting the virtue 
of our women from designs and practices of this char,lcter ilpon them. N. u. 
Meares, 810. 

TRIAL BY JURY. 
See Mandamus, 2 ; Constitutional Law, 6. 

TRUSTS. 
See Bills and Notes, 1 ;  Instructions, 10; Evidence, 1, 29; Statute of lirauds, 

2 ;  Mortgages, 7, 8, 11; Contracts, 8 ;  Corporations, 3 :  Pleadings, l i ,  13; Wills, 
13 ; Public Officials, 2. 

1. Trusts-Parol Trusts-Btattcte of Frauds -A pa1.01 trust may be estab- 
lished against the one holding the legal title, our statute not haring enacted and 
being silent with regard to the serenth section of 29 Chrwles TI . ,  requiring that 
"all declarations or creation of trusts or confidenceq i~ r ny lands, etc., shall be 
manifested and proved by some writing signed by the party," etc. Lefkowito v. 
Silcer, 339. 

2. Same-Ecidence-Legal Titl~.- Where nnc c,f the parties to a parcl 
agreement, acting upon the confidence he placed in another has orally agreed 
with him to purchase certain lands, to be held by them both jointly or in com- 
mon, through their agent, chosen by the former if i t  could be done a t  e. price 
not exceeding a certain sum, and that other, acting ind~pendr.ntly and secretly, 
has fraudulently acquired the title through another source at  tbe contemplated 
price, pending these negotiations, and has. himself, pai l  the purchase money, 
these facts may be shown by par01 evidence, and engraft upon the Icgal title the 
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trust that the owner hold i t  upon the terms of the pawl agreement pending a t  
the time of its acquisition. Ibid. 

3. Sum-Ex Malificzo-Fraud-Intmtt-Poi1tracts.-It is not required to 
engraft a parol trust ex inalzficto upon a legal title held by another, that a con- 
sideration be shown, for this is done by Lhe law itself to prwent the holder of 
the legnl title acquired by his own f rax l  or wrong from raking adrc,ntagc of his 
unconscionable act. Ibid. 

4. Trusts-Ex Jfalificio-EbGcnce-Decds trwd Con~cyal?ccs-Qiccrntunz 01 
Proof-Questions for Jflry-Instrcictio~s-Trials.-In order tn engr?ft an ordi- 
nary p r o 1  trust, or a t rwt  ex malificio hy parol. npcn the legal tit:[> to lands, it 
n~us t  I)? established by strong, cogent, and conrincing proof, n7hich is to be de- 
termined by the jury upon the evidmce unrler a proper icstrnction from the 
court. Ibid. 

5 .  Trusts-Poiccrs of Sale-Duty of Tr?cftfe.-T,anrls mas br conreyed to a 
trustee in truqt for sale, and it is sot on17 his right, hiit his duty to cell when 
the terms of the power authorize and require ~t to be done. Wells 02. Crumpler, 
331. 

6. Same-Deeds and Conveyances-Consent of Crstzri Qirr Trust.--Where 
a trustee for the sale of lands coapled n i th  an interc~t  has not a ~ r u t e d  the 
poner in confornlity a i t h  its written terms, i t  is a valid conreyance ot the title 
when the cest?a que trust, the only other person having an interest, concnrs with 
him in appro\ing it. Ibid. 

7. Sante-Fazlzwe of Coizsideratzoit-J1ortqaqee~-Foreclo~?lre -- Truptep n 
Pzcrchuser.--Where there is a trust crested for the sale of lands coupled with an 
interest in the trustee, and the consideration fc.r the interest of thr cestui que 
trust has not been paid by hiin according to his agr~emel?t, or there is a com- 
plete failure thereof, and the land, b e i ~ ~ g  under a mortgage made b> the t r u s t ~ e ,  
has been sold a t  a foreclosure -ale arid purchased b~ +be truqtee. t!l~ failure or 
refusal of the cestlri que trust to help carry the property longer, and hic: declara- 
tion that the trustee sell the property so acquired h r  him and h ? ~ e  the whole 
profit therefrom, is an abandonment of his riqht thereto, based upor. a sufiicient 
consideration. Ibid. 

8. Tt.usts-Intcrcsts-Pzii1r7iase of Lailds-Prospcctire Profit? -E.cid~nrc- 
Appeal ai?d Error-Objections awd Eat rptiom-Where the l m d  wbjoct tr, trust 
to be resold for a division of the profit? and the loss betweell the parties, has 
been mortgaged by the trustee, a-ho al-o ha.; an interest t h o ~ ~ i n ,  to securr the 
balance of the purchase money, and the ccsflri q?tc t1119t hac: fnilcd t o  contrihnt~ 
his part of the cash p a ~ m e n t  and hac: ~bliged the trustee, who h74 paid his part, 
to assume all of the burden of the mortgaqe debt. and a t  the foreclosure sale t h t ~  
latter has become the purchaser: H (  ld ,  excrprions to parol evidence. tending to 
shonr these facts, are untenable. IbM 

9. Same-T7erdict.--Where the written contract to buy l m d  for the pur- 
noses of a division of profits a t  a resale or the sharing of lo%. DroTides: that the 
title qhnll be in one of the parties, nho  the ra f te r  buy- a t  x forw!osure sale of a 
mortgage which he had g i ~ e n  to cecure the balance of thr purchase p r i c ~ ,  and 
where, npon the eridence and proper rnlinsi of law, the jury has found th?t there 
were no profits after all expenses had been pnid by thc trustee, it cnncludes the 
cestui quc trust in his action to recowr his nlksed part of the profits, if any. 
he was to have received under the terms of the agreement. Ibid. 
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10. Trusts-Charities-Salea-TVilZs-Conris-Erruitv. -Upon a devise of a 
reuainder in lands to trustees of a church to be held a s  a h o ~ c c  for needy 
widows of the ministers of that denomination, a n  or&r of court for t'ne sale 
of a portion of the lands when necessary to preserve the property and effectuate 
the  purposes of the trust is valid in the esfwise of the ~cluitahle jurisdiction of 
the ronrt, wlien otlier~vise the charity would fail or its usefulness be materially 
impaired. Ex parte Wilds, 706. 

TRUST COMPSNIES. 
See Constitutional Lam, 1. 

ULTRA VlRES ACTS. 
See Injunctions, 8 ;  Public Accountants, 6. 

UNDERTAICINGS. 
See Attachments, 3, R. 

UNDUE INFLUENCE. 
See Attorney and Client, 9. 

UNIVERSITY. 
See Escheats ; Public Administrators. 

VALUE. 
See Mortgages, 4 ;  Alunicipal Corporations, 4 ;  Deeds and Convejances, 11; 

Roads and Highways, 4. 
VARISNCE. 

See Criminal Law, 28. 

VENDOR AND PURC,HdSER. 
See Contracts, 3 ;  Statute of Frauds, 8 ;  Principal and Agent, 10. 

1. I.-endor and Purcl~aser-Sales-Principal and Agcwt-Cornrni9~i~m-Par- 
ties-Plead~i~tgs-Denzurrer-E~i~1e~tce-onsuit--Trls.-An agent for the sale 
of land upon commission had the land platted into lots ,lnd sold to the highest 
bidders a t  public outcry, and brings his action against the highest bidder on two 
of these lots, to recover his commissions, who refused to take the lots in accord- 
ance with the terms of sale and a niemorandum made a t  the time. Cpon the ~ 1 -  
legations of the complaint: HeTd, on demurrer, a good cause of action had r.ot 
been stated, no sale having been consun~mated, and thcrcb being cvidence on the 
trial that the owner himself was not insisting on bidder tnliing the lots, a judg- 
ment as  of nonsuit was properly rendered. Paison u. Mar$lib~trn. 133. 

2. Vendor and Purchaser - Contracts - Railroadr - T a r  - Stipulations 
Against-Damages for Delnued Shipnze?zfs.--Where there was a sti1,ulation in a 
written contract of sale of seed potnt~es  niade during governmentnl control of 
railroads as  a war measure, that tho yenrlor would not be ''lizhlc, or responsible" 
for delays in the delivery of the shipment for onuses belond his control, and it  
appears that the shipment was delirrred heyord the time agreed upon and to a 
different line of carriage, but zolely cau~ed  by v a r  conditions, and the necessities 
of the Government in the prosecution of the war. the rurchaser in the vendor's 
action to recover the purchase price mag not omid liability thwefor t y  haying re- 
fused to accept the shipment, the provision of the cont:,aot ir. plaintfff'a favor 
beinq reasonable. nor can he wccessf~~l!y contend that t h ?  ~hipment having been 
made by the plaintiff under "an order notify" hill of lading ~ t t ached  to draft, 
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even though as a matter of lam it reserved the t i tk  in him, msdc the carrier 
liabll? to the plaintiff, and not the defendant. York G. Jeffreys, 452. 

8. Vendor and P?crcllaser-Contracts-TParratttu-Conditiot~s Precedent. - 
Where under a written contract for the sale of machinery the purchaser has 
agreed that his receipt thereof and retention for more than thirty days shall be 
considered an absolute acceptance, his retaining them beyond the time specified 
will be regarded as a n  admission that the machinery n a s  as warranted, and 
conclude his right of act~on thereon, in the absence of fraud, accident, or mis- 
take. Fay v. Crozoell, 632. 

4. Same-TVai~er.-Where there is a stipulation in a written ?ale of ma- 
chinery that it shall be returned by the purchaser in rase it n-as not as repre- 
sented, the purchaser is entitled to no redress in the event cf a breach by the 
seller of his warrantr, unless he has first offered to perform thc conilition, in the 
absence of fraud or of such conduct as an~ounts to a waircr by the seller. Ibid. 

3. Samc-Ixferior Quality.-A contract for the sale of mechinery, free from 
ambiguity or fmud, accident or mistake, is birding upon the purchaser under con- 
ditions requiring him to return the mncl)inery if not as warranted, within 3 
stated time, or providing that its retention beyond that period wculd be regarded 
as  an absolute acceptance; and this applies when tho purchaser has retained the 
machinery beyond the stated time and attempts to c l ~ i m  damages for the seller's 
breach of warranty in sending a difierent machine. or one of inferior quality, to 
that agreed upon. Ibid. 

VENUE. 
See Contracts, I S ;  Courts, 3. 

T'EJXDICT. 
See Appeal and Errcr, 7, S 16. 41 ; Judgments, 6, 7 ; Jurcra. 1 ; Statutes, 8 : 

Damages, 2 ; Instructions, 3 ; Pleadings. 17 ; Trwts, 9 ; Instructions, 12 ; Appeal 
and Error, 60, 86; Criminal Law, 18: Intoxicating Liquor, 10. 

1. Verdict-Issucs-Z~tstrzlcti~?is-The answer to an isrue should be inter. 
preted in the light of instructionq thereon; and an attirmative a n w e r  to an issue 
as to plaintiff's employnlent may not be increased by an nrnoiint c!ailnd to be 
due by defendant to plaintiff's wife, when the Isme ar to the amount found on LL 

sey)ar;~te irsue has bren confind by an instruction to that due the plaintiff alone. 
Crootn v. Llctnbcr Co., 217. 

2. Vcrdict-I~~to'~~rctatiolz-~~sI~~~i~tio~~~~-I~cidc~~rc--Apprl and Error. - -  

A verdict of the jury nill be interpreted bg refermcc to the pleadinqs, the facts 
in exidence, and the charge of the court. Sfilolp c. A~~derson, 530. 

3. Nanzc-L~mitatron of Actio?~s--()irn~zt~cr,z Vrt2chnt.--In an action againrt 
an athnini+ti~ator to recox er the xnlw of ices rendered to drced(~rit for thirty- 
five yeari prior to and 1iy1 to the time of his dcath, and the iwic  is anrnered in 
a certain amount under a charee rwtrictiny the recorely to 17:ithirl a 1)rriod of 
three years. object~on of the defendant, based on the running of the statute of 
limitations, is untenable. Ihid. 

4. ~crd~rt-Co~~~i.~tc~~~?j-Co~itra~t-()l~a~it~~n~ Vn7ebnt.-\There the plaintiff 
alleges in an action aqainst the administrator that the clece:tsed had arreed to 
pay her for serrices: rendered him, and a separnte taus is n!leged as tc a rc- 
covery for the value of her services. a recovery upon the latter iusue, with ail- 
verse vclrdict to her on the firrt, are not inco~l~ictent ?nrl nill not preclude her 
recovery or affect the ~eri l ic t  gi\irig damages for tlie ~ a l n e  of her services. mid. 
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VESTED RIGHTS. 
See Evidence, 9 ; Wills, 25 ; Constitutio~~al I,aw, 19. 

VICE PRINCIPALS. 
See Employer and Employee, 3. 

VOTERS. 
See Constitutional Law, 16. 

WAIVER. 
See Jurors, 1 ;  Drainage Districts, 11, 13; rlfandantus, 2 ;  Tndgn~ents, 22; At- 

tachluent, 5, 7 ; Vendor and Purchaser, 4 : Constituticnal Law, 9 .  Contracts, 12, 
13 ; Courts, 4 ;  Equity, 7 ;  Appeal and Error, 62: Criminal Law, 16. 

WAR. 
See Evidence, 15;  Vendor and Purchaser, 2 ; Railroads, I? 

WAliHdSTS 
See Courts, 12 ; Intoxicating Liquor, 1%. 

WSRRbNrI'Y. 
See Contracts, 5, 7 ;  Deeds and Conveyances. 9 ;  Vendor ar?d Purchsser, 3. 

WATERS. 
See Injunctions, 1 ;  Fish Commission, 1. 

1. Waters-Surface Waters-Drainage-CanaZ~-~Prc~scripl Itighfa-Dam- 
ages.-Where the users of a canal by pr~scriptive right enlarge the sanle, and 
thereby place water upon the lower proprietor to his damage, they are liable 
therefor, and, upon conflicting evidence, the issue should be submitted to the 
jury. Arnzstrong v. SprtiilZ, 1. 

2. Waters-Surface W7aters-El11argen~e1~t of Canal-Costs-8tctzites.-The 
method by which the users of a canal by prescripti~e right map enlarge or deepen 
it wit11 an apportionment of the costs, is provided by our statute. C.S. 3274. Ibid. 

WILLS. 
See Deeds and Conveyances, 18;  Guardian and Ward, 3 ;  Trusts, 10. 

1. lrills-Dezine-Estates-Bee-Conti~zge~~cies-TV~rd8 and Clauses-"Or" 
Constwed as "And."-In a devise to the testator's son of certain lnnds, nnc! in 
the event he "should die during his minority, or childless . . . the remainder" 
over to the trustees of a certain chnrch, the words "or childless" will he cnn- 
strued "and childless," 90 as not to depriw the son, the primnry object of the 
testator's bounty, of the right and title to the lcnd upon his ccirnixg of age, when 
not in clear contrarention of the purpose of the testator e l~ewhrre  espressed in 
his n-ill. Patterson 2;. VcCornzicL, 1'77 N.C. 448, cited and distinguished. TT'illian!~ 
a. Hicks, 112. 

2. TVills-Deeds and Conv~ljances-Rule in S7!el7e,jfs Case.-The rule in 
Shelleg's case is one of law and not of construction, and mhcru the l a~gnage  of 
the instrument brings the disposition of land within i.ta operation. the intent of 
the grantor or devisor does not control. Reid 4,. Nral, 192. 

3. Sanze-Estates-Renf aii~ders-Def easible Fee.--A derise of land to tps- 
tator's daughter for life, and at  her death to her "bodily heirs, if any, and if 
none, to return to my estate," does not come vithin tho meaning of the rule in 
Shelley's case so as to give to the daughter a fee-simple estate, in disregard of 
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the intent of the testator; and will be ccnstrued, no th i~g  else appearing, as  giving 
her the fee simple, defeasible upon her dying without issue; and upon the hap- 
pening of this contingency, with remainder over to the heirs general nf the tes- 
tator. Ibid. 

4. Sanw-Testator's Illtent-In2erprelatio?z. -- When permissil?le from the 
language employed, a will should be construed with reference to the meaning of 
every nord and clause, to harmonize them with each other, when the effect is 
not inconsistent mlth the general intent and purpose of the testator as gxthered 
from the entire instrument. Ibid. 

5. Xanze-Remailzde~?~~en-'~Bsfa1e."-W1,ere the rule in Xhelley's case is 
inapplicable to a devise of lands, and it appears from the interpretation of a 
will that it was the intent of the testator to give his daughter a fee simple, de- 
feasible upon her dying without iswe, in which event it was "to return to his 
estate." the limitation orer to "his (.state" js not void for uncertainty, the intent 
of the testator being that it retnrn to his estate for distribution among his gen- 
eral heirs. Ibid. 

6. Wills-Estates-Remaindermen-Heirs a t  Law.--In accordance with the 
intent of the testator, as gathered from the words he has wed in his will, the 
word "estate" may be interpreted to moan the quantity of interest to be taken, 
or the thing devised, or the circumstances or conditionc in which the owner stands 
in regard to his property, or the person or persons to tpke i t ;  and may refer to 
personal or real property, or exclude real property. Ibid. 

7. Wills-Residziarp Clause-Purpose.-The purpose of a residuary clause 
in a will is to provide for the ultimate disposition of legacies and devises which 
are void, or have lapsed, or have been refuscd; and. in the absmce of an effective 
residuary clause, a lapsed or void legacy or devise will go to the nest of kin, or 
to the heirs of the testator, as  in case of intestacy. I6id. 

8. Wills-Evidence-Witness to Will.-The importance attached by the law 
to the testimony of a subscribing witness to a -rill, and their ddty to observe the 
condition of the testator and to prevent fraud, is confined to the time of their 
attestation of the will, and their observation at  other times, especially a t  a sub- 
sequent date, has only the force of that of ether witnesses who may testify 
thereto. In  re Edens, 398. 

9. same-I~zstructicns.-Where the subscribing n-ittesses to a will have not 
only testified as to the mental condition of the testatnr a t  the time, but have 
also testified to their observations a t  other timeq, a request for instruction that 
places all of this testimony upon the same probative footing as to the weight to 
be attached to the testimony of witnesses of the law, is erroneous and properly 
refused. Ibid. 

10. Wills-Mental Capacity-Evidence-Tilne of Emecutaon.-The evidence 
of the mental capacity of a testator to make a will must, upon the trisl, when a t  
issue, be relevant to the time of its execution and attestation, ane while ordi- 
narily a few days difference mill not be regarded as vitally impnrtant, it is other- 
wise if his mental and physical condition and old age makes it mpterial. In re 
Ross, 477. 

11. Same-e-4ppeaZ and Error-Reversible Error.--Where there i- evidence 
that the t e s t a t r i ~  was sixty-eight years of age, in bad physical health. and sub- 
ject to spells of weeping and melancholy deqpo?dency, and that she m d  her sister 
were in consultation with a lawyer for the purpose of his drafting her will. and 
it appears that she executed as her will the draft he had mailed to her, more 
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than fire days thereafter, an instruction to the jury that made the issue as to 
mental capacity rest alone upon the evidence thereof ,st the time of the consulta- 
tion, is reversible error. Ibid. 

12. Same-Act8 and Conduct of Testator.-Where the suficient mental CR- 

1)acity of a testatrix to make a valid will is in question upon the trial, her acts 
and conduct may be coml~etent only when they have x proper bcaring upon her 
mental condition a t  the time of the execution of the paper-writing propounded 
as  her will. Ibid. 

13. Wills-Legal E~ecution-Burden of Proof-Zns'rzictions - Appeal and 
Error-Reversible Error.-The burden of showing legal txecution of the yapcr- 
writing purporting to be a valid will is upon the propouncers, end an instruction 
that relieves them of this burden is error prejudicial to the caveators. Ibid. 

14. Wills-Mental Capacity-Euidence-Aid and Bz!ggestions-Instructions 
-Appeal and Error-Recersible Error.--The s~lfficiency of tho testator's mental 
capacity to make a valid will depends upon whether his mind a t  the time of its 
execution was sufficiently clear to know the character of his property, those 
whom he wished to benefit and to the extent thereof, and an instruction that: goes 
further and makes this to depend upon aid or suggestions given by a relative for 
the drafting of the instrument caveated, constitutes reversible error to the prej- 
udice of the caveator. Ibid. 

15. Wills-Letters-Devises-Fpe-Trusts. -- Whwe a holograph will, un- 
necessarily witnessed and bearing a seal after the testator's signature, in positive 
terms gives all of the testator's real property to his sister to be held by a desig- 
nated person in trust for her until her twentythird birthday, and the testator 
has written a letter to her (without attestation or seal, but on the same sheet of 
paper) expressing a wish that when ;he should become aware of the contents of 
his will, she would make one, leaving "all your property" to a certain nephew, 
so that in the event of her dying wlthout children the nephew should have it, 
and in case of her marriage she could destroy her will: Meld, the words m the 
letter were precatory and not mandatory; and ~hould it  be considered x part of 
the will, which is a t  least doubtful, and the clerk has admitted the facts to prc- 
bate, the words employed in the letter are insufficient to evidence the intent of 
the testator to impose a trust thereby upon the unqualified gift in the writing he 
declared to be his will. Springs v. flpririgs, 484. 

16. Same-Precatory Words-Statutes.--For prwato-y words cs~cl  in a will 
to be regarded as mandatory to create a trust in lands d?vised, the intention of 
the testator to that effect must clearly appear by interpretr~tion of the instrument, 
for otherwise these words must be given the ordinnv signiticance of those of 
that character, both under our modern decisions and C.S. 4162, providing that a 
devise of lands shall be construed to be in fee, unless the t?rms of the will clearly 
shows the testator's intent to pass an estate or less dignity. Ibid. 

17. Wills-Restraint on Alienation-Public Policy-Void C1nzisss.--A devise 
of land to testator's daughter and her husband for life, -hen to thvir daughter, 
who takes a defeasible fee upon contingency that she die Leaving heirs, with pro- 
vision that the devisees shall not sell or convey the "said land cr any part thereof 
to any individual or incorporated company," and for F l.ivision among the tes- 
tator's children should the daughter die without leaving "leirs. is void 3s an at- 
tempted restraint on alienation and in contravention of public policy. Pilley v. 
Elullivan, 493. 

18. Wills-Interpretation-Intent-R~p~cg~tnncy-Words-Cla~~e-~ en. 
tire will should be construed to give effect to the testator's intent, reconciling 
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clauses apparently repugnant, and effectuating whenever possiblc every clause and 
word. Ibid. 

19. Same-"Or"-Tords and Phrases. -Where the disjunctive meaninr: of 
the word "or," used in a will, is contrary to the testator's intent under a proper 
construction of the instrument, it mill be construed ns "and" when such appears 
to hale been the testator's intention; and R-here there is a contingent limitation 
of an estate orer should the beneficiary "die without heirs or intestate," this con- 
struction of the word "or" will apply ~ h c n  the testator evidently intended the 
limitation over to take eflect upon the happening of both even?% and not one of 
them. Ibid. 

20. Wtlls-Restraint on Alienation-Text of Kin-Expla%ato?y C1nlises.-- 
A devise of lands for life and then in remainder, and upon the contingency that 
the lands be divided between the testator's children should the rer~ainderman 
die without heirs and intestate, and after ntteinpting to impose r. restraint upor. 
alienation the testator adds "but the same shall descend to her uext of kin," these 
words will be interpreted as  indicating the testator's reason for the attempted 
restraint, and not so mucl~ as directing the course of descent. Ibid. 

21. TVills-Estates-llena?its for Lifie-TIi~~~itatiolzs-Confingerccies - Heirs 
-Rcmai?tder?nen.-A devise of land to the testator's daughter and her husband 
for life, remainder to their daughter, "and if either or both of them should die 
intestate without heirs," then to be equally divided betveen all of the testator's 
children: Held, the meaning of the wbrcls "either or bcth" could not reasonably 
apply to the life tenants, whose interest would in either went terminate a t  thcir 
death, vesting the remamder i11 their child specifically mentioned in the will. 
Ibid. 

22. Wills -Estates -Limitations - Cot?tinyeiwies - Defensible Fee -Fee 
Simple.-An estate for life to testator's daughter anC her husband, with re- 
mainder to their daughter, but in the eveut either Pr both should die without 
heirs or intestate, then it shall be equally divided among all of the testator's 
children, share and share alike: Held, the word "heirs" should be construed es 
"children," and the grandchild of the testator took a remainder in fee, defeasible 
in the e ~ e n t  of her dying intestate and withont children, and not r.n absolute 
fee-simple estate. Ibid. 

23. TVtlls-Probate-Stati~te-3-Tinzc of Discocer~ of Frurrd-Lac7tes.-Our 
statute allowing three years from the time of the discovery of a f r ~ u l  within 
which an action thereon must be coinmcilced. app!icable to an adreraary proceed 
ing betneen litigants, is not necessarily controlling upoc the hmring upon p ~ t i -  
tion before the clerk of the Superior Court to set aside for fraud or imposition on 
the court, the proceedings admitting a pap~r-writing to prqb'lte as a will; and 
were it  otherwise, it  is required that the petitioner show that he could not sooner 
have discovered the fraud by the exercise of ordinary care, which in the instant 
case he has failed to do. I n  re Johnson, 522. 

21. TVills-TVitnessch-Attestatio?l- Riqnature of Testator - Reqftisitcs. -- 
Upon the trial of an issue of de~isaci t  t'el ?ton submitted in accordance with the 
statutes appertaining to the subject, and authori5ative decisions construine thc 
same, an instruction is correct upon relevant evidence that i t  was no! required 
that the witnesses to the will should sign in the presence of each other, or that 
the will should be mannolly signed by the alleged testatrix if her name was 

signed thereto by some one in her presence, by her direction, or if such a eigna- 
ture was acknowledged by her as her signature to the instrument presented as her 
last will. Ibid. 
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25. Wills-Fraud-Trials-Issues - Appeal and Error - Lintitation of Ac- 
tions.-On this appeal from the trial of devisavit ce1 non, therc was conflicting 
evidence as to whether the testatrix signed the paper-writing and had it attested 
a t  the time thereon appearing, when her mind was sufikient to make a valid will, 
or a year thereafter, when she did not have sufficient mentality; or whether the 
signature was an outright forgery or procured by fraud: Held, t!v trial was frez 
from error, leaving only the question of the bar of the statute of limitations also 
presented on the record, before the court, Ibtd 

26. Wills-Probatc-Caveat-Statutes -Limitation of Actions - Laches - 
Fraud.-By ch. 862, Laws 1907, now C.S. 4138, the Legislature recogcized that it 
is against the sound public policy to allow probnte of w 11s and se~tlements of 
property rights thereunder to be left ogen to s w h  uncertainties for an indefinite 
length of time, and required that caveats to a will should be enterec! a t  the tune 
of application for probate in conlmon form or a t  any tiine within reren ycsrE 
thereafter, etc., excepting cases of infants, mariied won??n, or insane persons; 
and where none of these disabilities are shown, the right to enter a careat is 
barred after the seven-year period, without regard to :he time the caveator 
should have, by ordinary care, discovered the fraud upon which he relies to in- 
validate the writing. C.S. 441, subsec. 9. Ibid. 

27. TVills-Estates-Contingencies-Vested Riqhts.--4fter devising and be- 
queathing his real and personal property to his children, the testator directed his 
executors to keep his estate intact until the c?eilth of his wife, and "nfter the 
death of my wife, to distribute and divide my estate rlmctng all of my children, 
share and share alike, the children of any deccnsed child of mine taking his or 
her share, prorided that if any of my childrer, are  dead without lineal descend- 
ants, the share of such child or children shall go to :np othcr children, equally": 
Held, the contingency determining those who should take was the death of the 
testator's wife, or the children or grandchildren of the testator then living, the 
latter taking under the testator's mill, and not as heirs at law of their deceased 
parent. Cilley v. Geitner, 714. 

28. Same-Husband and Wife-Descent-Hftsband'cr Intere8t-Curtesu. -- 
Where the grandchildren of the testator have taken as  survivors, after a life 
estate of their mother, under the terms of the will of their deceased grandfather, 
their father cannot be entitled to take any interest thorein a s  representative of 
his deceased wife, or as tenant by the curtesy, or agree with the guardians of 
his minor children to any extent that would affect their rights under the will. 
Ibid. 

WITNESS. 
See Evidence, 11, 15, 16, 18;  Instructions, 5 ;  Wills, 8, 24; Trials, 1 ;  Courts, 

12. 
Witness-General Reputation-El;idence-Spirituou3 Liqu~rs  -Intoxicating 

Liquors.-A defendant in an action for violating the prohibition low may not 
show the general reputation of a witness who has testified In his favor, undw 
contradictory evidence, by another witness who says he does not know it. 8, v. 
Haywood, 815. 

WORDS AND PRRSSES. 

and 

See Wills, 1, 18, 19; Appeal and Error, 4 4 ;  Fish Commission, 2. 
WRITTEN IhTSTRUMENTS. 

See Contracts, 13, 14, 15, 16; Evidence, 3: Statute of Frauds, 2, 7; Appeal 
Error, 47; Limitation of Actions, 3. 

WRONGFUL DEATH. 
See Evidence, 7 ; Actions, 12. 


