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CITATION OF REPORTS. 

Rule 62 of the Supreme Court is as follows: 

Inasmuch as all the Reports prior to the 63d have been reprinted by the State, 
with the number of the volulne instead of the name of the Reporter, counsel will 
cite the volumes prior to 63 N.C. as  follows: 

1 and 2 Martin, di 1 .............. a s  ~ N . c .  

1 Haywood 61 2 6' ............................ 
2 " ............................ " 3 I' 
1 and 2 Car. Law Re- ,, ,, 

poltory & N. C. Term {"' 
1 Murphey ............................ " 5 " 
2 " ............................ " 6 " 

3 " ............................ " 7 " 

1 Hawks ................................ " 8 " 

2 " ................................ 6 6  9 61  

3 " ................................ " 10 " 

4 " ................................ " 11 " 
1 Devereux Law ................... " 12 " 
2 " 'I ................... " 13 " 

3 " " ................... " 14 " 

4 " " ................... " 15 " 

1 " Ea. ................... " 16 " 
2 " " ........... ........" 17 " 
1 Dev. & Bat. Law ................ " 18 " 
2 " " ................ " 19 " 

3 & 4  " " ................ " 20 " 

1 Dev. & Bat. Eq ................... " 21 " 

2 " " .................. I' 22 I' 

1 Iredell Law ......................... " 23 " 

2 " " ..................... ...." 24 " 

9 Iredell Law ...................... a s  31 N. 0. 
10 " " ....................... I' 32 " 

11 " " ....................... " 33 
12 " " ....................... " 34 'I 

1 " Eq. ....................... " 36 " 

2 " " ....................... " 37 

7 " " ....................... I' 42 " 

8 " " ....................... " 43 " 

Busbee Law .......................... " 44 " 
' Eq. .......................... " 45 " 

1 Jones Law ........................ " 46 " 

g ' 4  ' 4  ........................ " 59 " 
1 and 2 Winston ..,............... " 60 " ........................ Phillips Law " 61 " 

'6 Eq. ........................ " 62 " 

In  quoting from the reprinted Reports counsel will cite always the marginal 
(i. e., the original) paging, except 1 N.C. and 20 N.C., which have been repaged 
throughout, without marginal paging. 
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J U D G E S  

OF THE 

SUPERIOR COURTS OF NORTH CAROLINA 

EASTERN DIVISION 

W. M. BOND ................................ ... ................. First .......................................... Chowan. 
GEORGE W. CONNOR ................................ -ikon. 
JOHN H. KERR ................ .... ........................ Third ......................................... Warren. 
F. A. DANIELS ................................ d t h  ....................................... Wayne. 
J. LLOYD HORTON ............... .. ................... F h  ....................................... Pitt. 
0. H. ALLEN .................................................... Sixth .......................................... Lenoir. 
T. H. CALVERT ...................... ... ........... Seventh ................................ Wake. 
E. H. CRANMER .......................................... Eighth ...................................... Brunswick. 
C. C. LYON ......................... .. ................... Ninth ....................................... Bladen. 
W. A. DEVIN ................................................. Tenth... .................................... ..Granvill e. 

WESTERN DIVISION 

H. P. LANE ...................................................... Eleventh .................................... Rockingham. 
THOMAS J. SHAW ........................................ T w e t h  .................................... Guilford. 
W. E. BROCK .............................................. Thirteenth .............................. Anson. 
W. F.. HARDING ............................................ Fourteenth ................................ Mecklenburg. 
B. F. LONG ................................................... Fifteenth ........................... Iredell. 
J. L. WEBB ............................................... S t e t  ............................ Cleveland. 
T. B. FINLEY ............................................... Seventeenth ............................. Wilkes. 
J. BIS RAY .................................................... Eighteenth ................................ Yancey. 
P. A. MCELROY ........... .. ........................ N e t e e n t h  .......................... Madison. 
T. D. BRYSON ............. .. ........................ T w e n t i e t h  ................................. Swain. 



SOLICITORS. 

EASTERN DIVISION 

J. C. B. EHRINGHAUS .................................... First ........................................ Pasqnohnk. 
RICHARD G. ALLSBROOK ............................... Second .................................... Edgecornbe. 
GARLAND E. MIDYETTE .................................. i d  ...................................... Northampton. 
WALTER D. SILER .......................................... . F o u r t h .  .............................. Chathaul. 
JESSE H. DAVIS ................................. .aven. 
J. A. POWERS .................................................. Sixth ....................................... Lenoir. 
H. E. NORRIS .................................................. Seventh ................................... Wake. 
Woonus IZELLUM ............................................ i t  .................................... New Hanorer. 
8. B. M c L ~ a x  ....................................................................... Robeson. 
S. M. G.~TTIS ................................................. Tenth ...................................... Orange. 

WESTERN DIVlSION 

S. P. GRAVES ................................................. Eleventh ................................. Surry. 
JOHN C. BOWER .......................................... ..Twelfth .................................. Davidson. 
31. W. NASH .................................................... Thirteenth .............................. Richmond. 
G. W. WILSON ............................................. Fourteenth ............................. Gaston. 
HAYDEN CLE~IEST ........................................... Fifteenth ................................ Rowan. 
R. L. H ~ E F ~ A S  .............................................. t e n t h  ............................... Burke. 
J. J .  H a y ~ s  ..................................................... Seventeenth ......................... ..TVes. 
G. D. B A ~ E P  .................................................. Eighteenth ............................ .Transylrania. 
GEO. 11. PRITCHARD ..................................... Nineteenth ............................. Madison. 
GILXER A JONES ........................................... T e t i e t h  ............................... Macon. 



LICENSED ATTORNEYS. 

SPRING TERM, 1922. 

The following licensed to practice law by the Supremt! Court, Spring Term. 
1922 : 

ALLEY, FELIX EUGENE, JR ............................................................ Waynesville, 
ALLRAN, GUY HILARY ................................................................. Fayetteville. 
ARRINQTON, SAMCEL LEWIS .......................................................... R o y  Mount. 
ASHBY, CLARENCE GARKETT ......................................................... Raleigh. 
BOBBITT, WILLIAM HAYWOOD ...................................................... Cnarlotte. 
BOSEY, DANIEL CLINTON ............................................................... Kinston. 
BROWN, ROBERT EDWARD LEE ......................... .. .......................... C nadbourn. 
CAVIKESS, JOSEPH EDWARD ......................................................... Durham. 
DAKIELS, VIRGIL CUYTOS ........................................................... B o d t o n ,  Va. 
EURE, THADDEUS B R ~ E  .................................................................. Eure. 
FESPERMAN, GIDEON VAK POOLE .............................................. Spencer, 
FLOYD, WILLIAM PATES ............................................................ Orrum. 
FOCXTAIN, THEODORE KING ................................................... ~Raleigh, 
FRASCE, DOUGLAS CARTER ......................................................... Raleigh. 
FRAKCIS, WILLIAM ROY .............................................................. V'aynesville. 
FRAZIER, ROBERT HAINES ........................................................... Greensboro. 
GRIEB, FRASH LUTTRELL ............................................................. S :atesville. 
HALL, GRAKT ............................................................................. a s h i n t o n ,  D. C. 
HAYES, JAMES MADISOS ............................... TVilkesboro. 
HELMS, FRED BRYAS ........................................................... I onroe. 
HERRIKG, PAUL DOMISIC ............... .. ..................................... C linton. 
HESTER, WILLIAI~ F I ~ .  ....................................................... S : Paul. 
HOLDIKG, CLEJI BOLTOS ................. ... ........................................ R,~leigh. 
H r m ~ r a n - ,  EWART TVII.I.IAX GLADSTOXE .................... ... .... -0. 
HURSICUTT, JOHSKIE WILL ........................................................ Asheville, 
JORDAK, JAMES FLOYD ...................... ... ...... -as, 
JORDAN, JOIIN L E R o ~  ........................ .. ...................................... T7'ns11ington, D. C. 
RE.~RXET, HESRT CRBIVFORD .......................................................... Frnnlclinton. 
KERKODLE, LOVICR HARDEX .................................. 
LEWIS, LOTTIE ELIZABETH ........................................................... R~le igh .  
LIVISGSTONE, JOHS AI.ESAIYDER ............................................ R lleigh. 
M C ~ U L E Y ,  EURID REID ................................................................. Huntersville. 



LICENSED ATTORNEYS. vii 

MCAULEY, HUGH MORRISOX ...................................................... IIuntersviIle. 
MCLEAN, CHARLES BLOUST ............................................................ Wilson. 
MCLEOD, JOHN BLOUST .................................................................. Lumberton. 
E~~CMAHON, JAMES FRANCIS ..................................................... Raleigh. 
MARSH BASK^, FLOSSIE ELEAR'OR .............................................. a s  Hill. 
~ ~ A U P I N .  WILLLAM CH~~PM.~N, JR ................. ..... ..... .. ............ Salisbury. 
MONTEITH, HUGH EDSIE ............................... . . S .  
MOODY, RALPH MAXKIKG. ............................................................ Murphy. 
MORGAN, ZEBI-LON VAKCE .................. .. ..................................... Marshville. 
NICHOLSON, WILLIAM MOORE ....................................................... Lattimore. 
PEARCE, FRED MARVIN .................................................................. Zebulon. 
PEKNY, WILLIAM RURBAKI< ....................................................... Hendersnnville. 
PENSY, WII.LIAM HEKRY ................................................................ Raleigh. 
POOL, CALVIN PABKER .............................................................. u b r  (Clayton). 
POWELL, LOUDOLPH CART ........................................................... Smithfield. 
PRIKCE. LAWRENCE BEKTOK ....................................................... Laurinburg. 
RANDOLPII. JOHK PETTON .................................. son City. 
RIDIKGS, CLABEKCE OSBORSE ................... .. ................................ Fingerrille, S. C. 
RIPPLE, HOTLE CLIFTOX ............. .. ................................................ Winston-Salem. 
RIVES, EDWIN EARI ........................................................................ Greensboro. 
ROBINSOS, COSLT EASON .............................. .. ........................ Charlotte. 
ROBIKSON. ~ A J I T E L  ~ ~ D F O R D  ....................... .. .......................... Cl)-de. 
ROYALL, H ~ E R T  ............. .. ........................................................ Clinton. 
SESSOMS, CARL BURT ................................................................. Colerain. 
SHEPARD. ROBERT BI:SJ.~>IIN ....... ... ........................................ TVilmi~igton. 
SMMHERS, RAY K I ~ S E T I I  .......... ............. ..................... o r  Unirers i t~,  Ga. 
SMITH, JAJIES FTLTOX ............. .. .......................................... Greensboro. 
S T R O L ~  CECIL ~YIXOK ................................................................... Kinston. 
SW~c~coon, IRA Row ................. ......... ....... -x. 
TAYLOR, JAMES LLOYD ....................... .. ..................................... Rutherfordton. 
T ~ o a i a s ,  B E X J A ~ N  Hnxos ............... .... ............ d Jlount. 
TUCKER, JOSEPH ORASBERY ......... ....... ............................ Plpnouth. 
TURNER, LIXDSAT I-~.~wIsG. ............ .. ......... ....... 11. 
WIEGAKD, CARL .................... .... .......... C Hill. 
WEST. PAUL CALEB .............. ... ................................................. Moy0~k. 
WHITEXER, LOUIE AUGUSTUS ............... .. ..... .. ...................... Hicliorx. 
WILLIA~IS. HERBERT TAX-LON. .............. .. ..... .. ...... d s e  City, Va. 
Tocsc. JAIIES ROBERT .................................................................. Dunn. 

The following adlnittecl under receut Comity Act: 

FIELDER, WILI.LUI J A J ~ E S  ...................... ...... .... e g t o n .  
RlcGow-m, JOIIX C A L H O ~ N  ....................... .. ............................... Cliarlotte. 
SCOTT, ROYAL ROSCOE o t h e r n  Pines. 



CALENDAR OF COURTS 

TO BE HELD IN 

NORTH CAROLINA DURING THE FALL OF 1922 . 

SUPREME COURT 

The Supreme Court meets in the city of Raleigh on the first Monday in Febru- 
ary and the last Monday in Bugust of every year . The examination of applicants 
for license to practice law. to be conducted in writing. takes place one week before 
the first Monday in each term . 

The Judicial Districts will be called in the Supreme Court in the following 
order : 

First District ................................................................................................. August 29 

............................................................................................... Second District September 5 

Third and Fourth Districts ................................................................ September 12 

Fifth District .................................................................................................... September 19 

Sixth District .................................................................................................... September 26 

.......................................................................................... Seventh District October 3 

Eighth and Ninth Districts ..................................................................... October 10 

Tenth District ........................................................................................... October 17 

Eleventh District ........................................................................................... October 24 

Twelfth District ............................................................................................ October 31 

Thirteenth District ........................... .. ..................................................... November 7 

Fourteenth District ....................................................................................... November 14 

Fifteenth and Sixteenth Districts ............................................................. November 21 

Seventeenth and Eighteenth Districts .............................................. November 38 

Nineteenth District ......................................................................................... December 5 

Twentieth District ............................................................................................ December 12 



SUPERIOR COURTS, FALL TERM, 1922 

The parenthesis numerals following the date of a term indicates the number of 
weeks during which the term may hold. 

In many instances the statutes apparently create conflicts in the terms of court. 

THIS CALENDAR IS UNOFFICIAL. 

EASTERN DIVISION 

FIRST JUDICIAL DISTRICT 

FALL TERM. 1 9 2 2 - J u d g e  Kerr.  
C~nrden--.Tuly 171  ( 1 ) .  Sept. 25 (1 ) .  
Beaufort-July 24* (1) ; Oct. 2f ( 2 )  ; 

Nov. 20 ( 1 )  ; Dec. 1 8 t .  
Gates-July 31 '  Dec. 11. 
TyrreU-Aug. 2 h t  ( 1 ) ;  Nov. 27 (1 ) .  
Ourrituck-Sept. 4 ( 1 ) .  
Chowan-Sept. 11 ( 1 ) ;  Dec. 4 (1 ) .  
Pasquotank-Sept. 18  ( 1 )  ; Nov. 6 ( 1 ) ;  

Nov. 1 3 t  ( 1 ) .  
Hyde-Oct. 1 6  ( 1 ) .  
Dare-Oct. 23 ( 1 ) .  
Perquimans-Oct. 30 ( 1 ) .  

SECOSD JUDICIAL DISTRICT 

FALL TERJI, 1922-Judge Daniels. 
Washington-July 1 0 ;  Oct. 16. 
Nash-Aug. 28 ( 1 ) ;  Oct. 9 ( 1 ) ;  Nor.  

27 ( 2 ) .  
Wilson-Sept. 4 (1) ; Oct. 2 t  ( 1 )  ; Oct. 

3 0 t  ( 2 ) .  
Edgecombe-Sept. 11 ( 1 )  ; Oct. 23 (1 )  ; 

Nov. 1 3 t  ( 0 ) .  
Martin-Sept. 18  ( 2 )  ; Dec. 11 ( 1 ) .  

THIRD .JTDICIAL DISTRICT 

FALL TERM, 1922-Judye Borton. 
Northampton-Aug. 71  ( 1 )  ; Oct. 30 ( 2 ) .  
Hertford-dug. 7 ( 1 )  ; Oct. 1 6  ( 2 ) .  
Halifax-Bug. 1 4  ( 2 )  ; Nov. 27 ( 2 ) .  
Rertie-Bug. 28 ( 2 )  ; Nov. 1 3  ( 2 ) .  
Warren-Sept. 1 8  ( 2 ) .  
Vance-Oct. 2 ( 2 ) .  

FOC-RTH JUDICIAL DISTRICT 

FALL TERX, 1922-Judge Allen. 
L e e t r u l y  1 7  ( 2 ) ;  Sept. 18f ( 1 ) ;  Oct. 

30 (1 )  ; Nov .  G t  ( 1 ) .  
Chatham-July 3 1  ( 2 )  ; Oct. 23 ( 1 ) .  
Johnston-Aug. 14* ( 1 )  ; Sept. 2 5 t  ( 2 )  ; 

Der.  11 ( 2 ) .  
Wayne-Aug. 21  ( 2 )  ; Oct. 9 1  ( 2 )  ; Nor. 

27 ( 2 ) .  
Ilarnett-Sept. 4 (1 )  ; Sept. 117 ( 1 )  ; 

Nov. 1 3 1  ( 2 ) .  

FIITIf  JUDIC'IAI. DISTRICT 

FALL TERX, 1922-Judge Calvert 
Pitt--Aug. 2 1 t  ( 1 )  ; Aug. 28 ( 1 )  ; Seyt. 

117 ( 1 )  ; Sept. 2 5 t  ( 1 )  ; Oct. 23 ( 1 )  ; Oct. 
3 0 t  ( 1 ) .  

Craven-Segt. 4 *  ( 1 )  ; Oct. 2 t  ( 2 )  ; Nov 
2 o t  ( 2 ) .  

Carteret-Oct. 1 6  ( 1 )  ; Dec. 4 ( 1 ) .  
Pamlico--Nov. 6 ( 2 ) .  
Jones-Sept. 1 8  ( 1 ) .  
G r e e n e D e c .  11 ( 2 ) .  

SIXTH JUDICIAL DISTRICT 

FALL TERM, 1922-Judge Cranmer. 
Onslow-July 1 7 t ;  Oct. 9 (1) 

(2 )  ; Dec. 4 t  ( 1 ) .  
Duplin-July l o *  ( 1 )  ; Aug. 

Oct. 2" ( 1 ) ;  Dec. 4 t  ( 2 ) .  
Sampson-Aug. 7 ( 2 )  ; Sept. 

Oct. 23  ( 2 ) .  
Lenoir-Aug. 21* ( 1 ) ;  Oct 

Nov. 67 ( 2 )  ; Dec. l l * .  

SEYENTH JUDICIAL DISTRICT 

FALL TERY. 1922-Judoe L~ion.  . . 

IVake-July 10'; Sept. l l *  ( 1 ) ;  Sept. 
l a ,  ( 2 ) ;  act. 2 t  ( 1 ) ;  act. 9* ( 1 ) ;  oc t .  
237 ( 2 )  ; Nor. 6* ( 1 )  ; Nor. 2 7 t  ( 2 )  ; Dec. . . & 

ll*. 
Franklin-Aug. 281 ( 2 )  ; Oct. 16" ( 1 )  ; 

Xor. 1 3 t  ( 2 ) .  

EIGHTH JUDICIAL DISTRICT 

FALL TERX, 1922-Judge Devin. 
New Hanover-July l o * .  Sept. 11* ( 1 )  ; 

Sept. 1 8 t  ( 1 )  ; Oct. 1 6 t  ' ( 2 ) ;  Nov. 13* 
( 1 )  ; Dec. 41 ( 2 ) .  

Pender-Sept. 25 ( 1 )  ; Oct. 30 ( 2 ) .  
Columbus-Aug. 21  ( 2 )  ; Nov. 201 ( 2 ) .  
Brnnswick-Sept. 4 ( 1 )  ; Oct. 2. 

NISTH JVDICWL DISTRICT 

FALL TERM. 1922-Judae Bond. 
Robeson-July l o *  ; Sept. 41  (2) ; Oct. 

2- ( 2 )  ; Nor 61 ;  Dee. 41 ( 2 )  
Bladen-Bug 7* ;  Oct. 1 6 ~  ( 1 ) .  
Hoke-Aug 1 4  ( 2 )  ; NOV. 13.  
Cumherland-Aug. 26* ( 1 )  ; Sept. 1 8 t  

( 2 )  ; Oct. 2 3 t  ( 2 )  ; Tor .  20*. 

TEZITH JUDIC'LiL DISTRICT 

FALL TERM, 1922-Judge Connor. 
Granville-July 24 ; NOV. 1 3  ( 2 ) .  
Person-Bug. 1 4 ;  Oct. 16 .  
Alamance-Bug. 21* ( 1 )  ; Sept. 111 

( 2 )  ; Nov. 27*. 
Durham-Aug. 28* ; Sept. 251 ( 2 )  ; NOV. 

61  ( 1 )  . Dec. 11.* 
Oranke-~ept. 4 (1) ; Dee. 4 ( 1 ) .  



x COURT CALENDAR. 

WESTERN DIVISION 
-- 

ELEVENTH JUDICIAL DISTRICT 
FALL TERM, 1922-Judge Brock. 

Ashe-July 1 0  ( 2 ) ;  Oct. 16* ( 1 ) .  
Forslth-July 24* ( 2 ) ;  Sept. l l t  ( 2 ) ;  

Oct. 2 ( 2 )  ; Nov. 6 t  ( 2 )  ; Dec. 11.* 
Rockingham-Aug. I *  ( 2 )  ; Kov. 2 0 t  

( 2 ) .  
Caswell-Aug. 21  ( 1 ) :  Dec. 4 ( 1 ) .  
Alleghany-Sept. 26 (1). 
Surry-Aug. 28 ( 2 )  ; Oct. 23 (2 ) .  

T\YEI.FTH JUDICIAL DISTRICT 
FALL TERM, 1922-Judge Barding.  

Davidsou-July 3 1  ( 2 )  ; Nov. 20 ( 2 ) .  
Guilford-Aug. 14" ( 1 )  ; Aug. 2 1 t :  

Sept. 41. ( 2 ) .  Sept. 1 8 t ;  Oct. 2* ;  Oct. 9 t  
( 2 )  ; Nov. 6{*(2) ; Dec. 4 t  ( 1 )  ; Dec. 11* 
( 1 )  ; Dee, 1 8  

Stokes-July 1 7 t ;  Oct. 23* ( 1 ) ;  Oct. 
3 0 t  ( 1 ) .  

THIRTEENTH JUDICIAL DISTRICT 
FALL TERJI, 1922-Judge Long. 

Stanly-July 1 0  ( 1 )  ; Oct. Yt ( 1 )  ; Nov. 
20 (1). 

Richmond-July 1 7 t  (1) ; Ju ly  24* ( 1 )  : 
Sept. 4; ( I )  ; Oct. 2* ( 1 ) ;  Nov. 6 t  ( 1 ) ;  
Dee. 4 t  ( 1 ) .  

Union-July 3 1 *  Aug. 2 1 i  ( 2 ) ;  Oct. 
16 ( 1 ) ;  act. 2 3 t  ( i) .  

Anson-Sept. l l *  ( 1 )  ; Sept. 2 5 t  ( 1 )  : 
Kov. 1st ( 1 ) .  

IIoore-Aug. 14* ( 1 ) ;  Sept. 1 8 t  ( 1 )  ; 
Dec. l l t .  

Scotland-Oct. 30 ; Iiov. 27. 

I'OTRTEESTH JUDICIAI, DISTRICT 
FALL TERX, 1922-Judge Webb. 

IIecklenburg-July 1 0 %  ( 2 )  ; Aug. 26* 
( 1 ) .  Sept. 4 i  ( 2 )  ; Oct. 2 '  ( 1 ) :  Oct. 9 t  
( 2 )  1 ~ c t .  3 0 t  ( 2 )  ; x o v .  13* ( 1 )  ; Kor. 
2 0 t  ( 2 ) .  

Gaston-Aug. 1 4 t  ( 1 )  ; Aug. 21* ( 1 )  ; 
Sept. 1st ( 2 )  ; Oct. 23* ( 1 ) ;  Dec. 4 i  ( 2 ) .  

1 I m E E S T H  .JVDICI.\L DISTRICT 
FALL TERM, 1922-Judge Finley. 

llontgomery-July 1 0  ( 1 )  ; Sept. 2 5 t  
( 1 )  ; Oct. 2 ( 1 ) .  

Randolph-July 179 ( 2 )  ; Sept. 4*  ( 1 )  : 
Oct. 30* ( 1 ) ;  Dec. 4 ( 2 ) .  

Iredell-July 3 1  ( 2 )  ; Nov. 6 ( 2 ) .  

Cnbarrus-Aug 4 ( 3 )  ; Oct. 1 6  ( 2 ) .  
Rowan-Sept. 11 ( 2 )  ; Oct. 9 t  (1) ; 

Nov. 20 ( 2 ) .  

SIXTEEXTH ,IUDICIAL DISTRICT 
FALL TERM, 1 9 2 2 - J u d g e  Ray. 

Catlwba-July 3 ( 2 )  ; Sept. 4 ( 2 )  ; Nov. 
27* ( 1 ) .  

Llncoln-July 3 7 ( 1 )  ; Oct. 1 6  ( 1 )  ; Oct. 
23: 1 1 )  - - 

~ l e ' ~ & n d - ~ u l ~  24 ( 2 )  ; Oct. 30 ( 2 ) .  
Burke-dug. 7 ( 2 )  ; Oct. 2 ( 2 )  ; Dec. 

4f  ( 2 ) .  
Caldwell-Aug. 21  ( 2 )  ; Nov. 1 3  ( 2 ) .  

SEVENTEENTH JUDICIAL DISTRICT 
FALL TERJI, 1922-Judge XcElroy. 

Alexander-Sept. 18  ( 2 ) .  
Yadkin-dug. :!l ( 1 )  ; Kov. 27  (1 ) .  
Wllkes-Aug. 7 ( 2 )  ; Oct. 2 t  ( 2 ) .  
Davie-Aug. 2E ( 1 )  ; Dec. 4 t .  
TVatauga-Sept 4 ( 2 ) .  
Ifitchell-July !4t ( 1 )  ; Nov. 1 3  ( 2 ) .  
Avery-July 17  ( 1 )  ; Oct. 1 6  ( 2 ) .  

EIGHTEESTH JUDICIAL DISTRICT 
FALL TERM, 1922-Judge Bruaon. 

Transylvania-iuly 24 ( 2 )  ; NOT. 27 ( 3 ) .  
Henderson-Oc;. 2 ( 2 )  ; Nov. 1 3 t  ( 2 ) .  
Rutherford-At g .  2 1 t  ( 2 )  ; Oct. 30  (2 ) .  
hZcDoweI1-Julj. 1 0  ( 2 ) ;  Sept. 1 8  ( 2 ) .  
Yancey-Aug. : . 4 t ;  Oct. 1 6  ( 2 ) .  
Polk-Sept. 4 I 2 ) .  

SISETEESTH dT1)ICIAL DISTRICT 
FALL TERM, 1922-Judge Lane. 

13uncon1be-Juli 1 0  ( 3 )  . Aug. 7 t  ( 3 )  ; 
Sept. 4 ( 3 )  ; Ocl. 2f (3) ' ;  NOT. 6 ( 3 )  ; 
Dec. 4f ( 3 ) .  

l\lacllson--Aug, 28 ( 1 )  ; Sept. 25  (1 )  ; 
Oct ' 23 ;  Xov. 27 ( 1 ) .  

T\VESTIETH .JUI)ICIAL DISTRICT 
FALL TERM, 1922-Judge Shnw.  

Haysnod-.luly 1 7  ( 2 )  ; Sept. 1 8  (2 ) .  
Cherokee--Bug 7 ( 2 )  ; Nov. 6 ( 2 ) .  
,1nckso11-Oct. $ 1  ( 2 ) .  
Swain-July 2'- ( 2 )  ; Oct. 16  ( 2 ) .  
Grnham-S~pt.  4 ( 2 ) .  
Clnv-Oct. 2 (:.). 
~ a i o n - b u ~ .  1 . L  ( 2 )  ; Nor. 20 ( 2 ) .  

*Criminal cases. ?Civil cases. $Civil and jail cases, 
Compiled from the Court Calendar of A. B. Andrews of the Raleigh Bar .  



UNITED STATES COURTS FOR 
NORTH CAROLINA 

DISTRIOT COURTS 

Eastern D~S~T~C~--HENRY G. CONNOR, Judge, Wilson. 
XVestern Dis I r i c t - J~h l~~  E. BOYD, Judge, Greensboro. 
Western District-EDWIN YATES WEBB, Judge, Shelby. 

EASTERN DISTRICT 
Terms-District terms are held at  the time and place as follows : 

Raleigh, fourth Monday after fourth Monday in April and October. 
Civil terms, first Monday in March and September. S. A. ASHE, Clerk. 

Elizabeth City, second Monday in April and October. J. P. THOIIPSON, 
Deputy Clerk, Elizabeth City. 

Washington, third Monday in April and October. ARTHLZ MAYO, Deputy 
Clerk, Washington. 

Xew Bern, fourth Monday in April and October. ~ E R T  T. WILLIR, 
Deputy Clerk, New Bern. 

Wilmington, second Monday after the fourth Monday in Bpril and Oc- 
tober, C. hl. S ~ m r e s ,  Deputy Clerk, Wilmington. 

Laurinburg, Monday before the last Xonday in March and September. 
Wilson, first Monday in April and October. 

OFFICERS 

E. J?. AYDLETT, United States District Attorney, Elizabeth City. 
C. E. T ~ o a r ~ s o x .  Assistant United States District Attorney, Elizabeth City. 
A I .  B. SIXPSOS, Assisrant United States District Attorney, Elizabeth City. 
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A S E S  
ARGUED AND DETERMINED 

IN THE 

SUPREME COURT 

N O R T H  C A R O L I N A  

RALEIGH 

S P R I N G  TERM, 1922 

(1) 

ELBERT G. WESTON v. ROYAL TYPEWRITER COMPANY. 

(Filed 22 February, 1922.) 

Evidence-Pleadings-Admissions. 
Where the plaintiff has introduced in evidence allegations of the answer 

amounting to the admissions of distinct and separate facts relevant to the 
inquiry, it  is not open to the defendant to put in evidence the remaining 
part of each paragraph, when they do not tend to explain or qualify the 
previous admissions. Jones v. R. R., 176 N.C. 268, cited and applied. 

APPEAL by defendant from Horton, J., a t  December Term, 1821, of 
BEAUFORT. 

Civil action to recover damages for an alleged breach of contract. 
Upon trial in the Superior Court, the jury returned the following ver- 
dict: 

"1. Did defendant contract to sell and deliver typewriters to plain- 
tiff, as alleged in the complaint? Answer: 'Yes.' 

"2. If so, did defendant breach said contract, as alleged in the com- 
plaint? Answer: 'Yes.' 

''3. Did plaintiff on his part fully perform said contract, and stand 
ready, able, and willing to perform same, as alleged in the complaint? 
Answer: 'Yes.' 
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"4. What damage, if any, is plaintiff entitled tc recover of defen- 
dant on account of machines actually sold by plaintiff and not de- 
livered by defendant? Answer: '40 per cent discouct on 45 machines, 
a t  $40. Total, $1,800, and interest from 1 January, 1920.' 

"5. What damage, if any, is plaintiff ent~tled to recover of 
(2) defendant by reason of defendant's failure to ship machines 

ordered by plaintiff, but not actually sold by plaintiffs. Answer: 

'None.' " 
.Judgment on the verdict in favor of plaintiff; def82ndant appealed. 

Small, MacLean, Brayaw 133 Rodman for plaintijf. 
Wiley C. Rodman for defendant. 

STACY, J. The exceptions relating to the existence and binding 
force of the contract are all settled by the verdict. The controversy in 
this regard was largely one of fact and the jury ha le  found in accord- 
ance with the plaintiff's contention. The motion for judgment as of 
nonsuit was properly overruled. 

Plaintiff offered in evidence certain admissions, taken from defen- 
dant's answer, of distinct, separate facts relevant t 3  the inquiry, and 
no objection was made to this a t  the time. Later, defendant requested 
that it be allowed to put in evidence the remainder of each section of 
the answer from which plaintiff had offered separate and distinct ad- 
missions. Objection being made, the request mas derlined and the pro- 
posed evidence excluded. I t  does not appear that these portions of the 
different paragraphs tended to explain or to qua1if.r the previous ad- 
n~issions; but, on the contrary, an examinntion shom the facts to be 
otherwise. Hence, the case falls outside of the rule laid down in Jones 
v. R. R., 176 K.C. 268: "It is the settled rule of procedure in this juri::- 
diction that a party may offer in evidence a portion of his adversary':: 
pleadings containing an allegation or admission of a distinct and sepa- 
rate fact relevant to the inquiry and without introdxing qualifying or 
explanatory matter, the rule being further to the 2ffec-t that in such 
case it is open to the opposing party to introduce such qualifying niat- 
ter if he so desires." It should be observed, hovever, that the other por- 
tions of the pleadings become competent evidence for the pleader only 
when they tend to modify or limit the former allegations or admissions 
which have been offered by his adversary. 

The remaining exceptions, even if valid, but which we do not find 
to be, are not of sufficient nioment to warrant a new trial. 
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Having discovered no reversible error on the record, the verdict and 
judgment must be upheld. 

No error. 

Cited: Construction Co. v. R. R., 183 N.C. 46; Sears, Roebuck & 
Co. v. Banking Co., 191 N.C. 506; dfalcolm v. Cotton Mills, 191 N.C. 
729; JIorris v. Bogtce Corp., 194 N.C. 280; Jlorrison v. Finance Co., 
197 N.C. 324; Bridgers u. Trust Co., 198 N.C. 498; Bell v. Chadwick, 
226 N.C. 600. 

(3) 

SALLIE M. MASTERS AND HER HUSBAND V. J. F. RANDOLPH. 

(Filed 22 February, 1922.) 

A devise of land to testatrix's daughter "and her children," the daughter 
never haring had children born to her, conveys an estate tail to the daugh- 
ter, converted by the statute into a fee-simple title, which she may convey 
in fee. Cole v. Thoi-nto?~, 180 N.C. 90, cited and applied. 

APPEAL by defendant from Daniels, J., a t  the January Term, 1922, 
of BEAUFORT. 

Civil action, submitted and determined on case agreed. 
The action is to recover the purchase price of a parcel of land, part 

of lot KO. 31 in Pungo Town, Washington, N. C., plaintiffs having con- 
tracted to sell and "convey a good title to defendant." Recovery is 
resisted on tlie ground that feme plaintiff, and alleged owner, did not 
have a perfect title, and mas therefore unable to comply with the con- 
tract of sale. Judgment for plaintiff, and defendant excepted and all- 
pealed. 

Small, JIacLean, Bragau cP: Rodman for plaintiff. 
Stewart R. Bryan for defendant. 

HOKE, J. The title offered is dependent upon the following facts, 
properly set forth in the case agreed: 

The part of the lot in question, tlie subject-matter of the contract 
was owned by S. G. Myers, now deceased, wiio was the mother of fewc 
plaintiff. 
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That said S. G. Riyers died, leaving a last will and testament duly 
executed and proved and recorded, and in which shl: made disposition 
of the property in terms as f o l l o ~ ~ s :  "I give to my daughter, S. G. H. 
Myers (now blasters, and feme plaintiff), and her children, the house 
and lot, also the furniture in the house on the prenises known as lot 
31, Pungo Town, in the town of Washington, N. C." 

That said Sallie M. Masters was a t  the time of the execution and 
probating of said will unmarried, and that she does not now have and 
has never had any children. 

Upon these, the pertinent facts on the question presented, our deci- 
sions clearly hold that the feme plaintiff, Sallie 11. Rlasters, is the 
absolute owner in fee of the property, and the judginent of his Honor 
enforcing compliance with the contract is affirmed. See Cole v. Thorn- 
ton, 180 N.C. 90; Moore v. Leach, 50 N.C. 88, and cases cited. 

In  Cole's case, supra, the controlling principle is stated as 
(4) follows: "An estate to testator's wife for life, then to their 

named daughter and her children, if any, but should the latter 
die leaving no children, then to the heirs a t  law of testator's wife. The 
wife being dead, and the daughter being her only heir, and there never 
having been children born of the daughter, the latter takes an estate 
tail converted by the statute into a fee-simple title." 

Affirmed. 

IR' RE WILL OF D. B. BRADFORD. 

(Filed 22 Februar~ ,  1922.) 

1. Wills--CaveatMarriag~Statutes-Undue Influmce-Evidence. 
Our statute revokes any will made before marriage, and evidence that a 

will had been made prior thereto is not evidence of undue influence in the 
procurement of a subsequent made in favor of the wife of the deceas- 
ed. C. S., 4134. 

2. Wills-Caveat-Widow-Undue Influence-Eviden ce. 
Evidence that the widow left the State after the death of her husbancl, 

under whose will she was a beneficiary, does not tend to show undue influ- 
ence on her part ;  and where the jury has accepted her explanation thereof, 
the caveators cannot successfully complain of prejudicial error. 

3. Evidence - Deceased Persons - Statutes-Wills-Undue Influence - 
Transactions a n d  Communications. 

The wife may testify that she was not aware that her deceased husband 
had made a will until after his death, as substantive evidence, and it is not 
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objectionable under our statute as  being of a transaction with a deceased 
person. C. S., 1795. 

4. Same--Third Persons. 
Where the will of the deceased husband in favor of his wife is contested, 

she may testify as a substantive independent fact, not prohibited by our 
statute, that excluding anr  dealings with her husband, she had nothing to 
do with his making the will, it being in effect that she did not procure it 
through third parties, though this may indirectly tend to prove a transac- 
tion with the deceased. C. S., 1796. 

5. Wills - Caveat - Undue Influence--Husband a n d  W i f e D i s p a r i t y  in 
Age-Intent . 

Great d i spar i t~  of age between the deceased husband and his second wife, 
who benefited by his will, sought to be set aside for her undue influence, and 
declarations of the former deceased wife that in appreciation of the kindness 
of the propounder, whom he afterwards married, they desired to adopt her, 
or that after her apprehended death the husband should marry her, is not 
evidence that the second wlfe procured the will through undue influence. 

6. Wills--Husband and  Wife--Undue Influence--Evidence. 
The mere fact that the deceased husband had left a will bequeathing a 

large proportion of his estate to his wife, will not be considered as  evidence 
that she exerted undue influence over him in the making of the will. 

APPEAL by caveators from Horton, J., a t  November Term, 
1921, of PASQUOTANK. (5) 

D. B. Bradford died in Elizabeth City, November, 1918. His 
wife, aged 79, predeceased him in December, 1916, leaving no children. 
After his wife's death, he lived with his nephew, J. B. Griggs, but after 
a few months lie married Minerva I. Cross, a trained nurse, aged 23. 
At his death, he left surviving him his widow, the propounder, hlinerva 
I. Bradford; Dr.  J. B. Griggs, J. B. Fearing, and Mary Whitehurst, 
children of two deceased sisters; and D.  B. Fearing, Keith and Wood- 
son Fearing, grandchildren of one of his deceased sisters, as his heirs 
a t  law. A year after his second marriage he executed this will, the 
principal bequests in which are that he bequeathed a fund to erect a 
handsome monument to the memory of his first wife, and $6,000 to 
the Episcopal Church towards building a parish house to the memory 
of said first wife and her mother; and gave to his nephews and nieces 
(together with previous property) $25,000. He also bequeathed $500 
to the Masonic order, and the rest of his estate he bequeathed to his 
widow (naming the items), excepting certain valuable real estate, de- 
vised to his heirs a t  law and to the heirs of hls first wife. 

The only issue raised, and submitted to the jury upon the evidence, 
is the following: "Was the execution of the paper-writing purporting 
to be the last will and testament of D. B. Bradford as to the devises 
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and bequests therein to Minerva I. Bradford procured by the fraud 
and undue influence of said Ninerva I. Bradford, as alleged?" to which 
the jury responded, "No." Judgment accordingly; ar~peal by caveators. 

Aydlett & Simpson and Meekins & McMullan fcr caveators. 
Thompson R' Wilson, S .  C. Bragaw, and Ehringhaus & Small for 

propounder. 

CLARK, C.J. There is no allegation of any undue influence as to 
any of the other devises and bequests in said will nor as to the mental 
capacity of the testator, the sole question raised by caveators, his heirs 
a t  law, being as to the undue influence alleged to have been exerted by 
his wife. 

Our statute, C. S., 4134, revokes any will made prior to the marriage, 
and the testimony of the existence of such previous will cannot be 
therefore considered as evidence of undue influencae. Means v. Ury, 
141 N.C. 248. 

Indeed, on a review of the evidence in this controversy, the 
(6)  judge might almost have been justified in directing the jury to 

find that there was no evidence of undue influence by the pro- 
pounder. In  this record there is no evidence that even a single time she 
ever mentioned the making of the will to him. Tho will v a s  executed 
one year after his marriage to his second wife, and on the anniversary 
of their wedding, without any evidence of a knowledge thereof by her 
a t  the time of its being made. He died in Kovembcr following. 

The exceptions may be briefly considered: The first exception was 
to the court's refusal to admit the caveators to s h o ~  that shortly after 
the death of her husband, Mrs. Bradford left Elimbeth City and has 
since resided in another state. She accounted for thk,  on cross-examins- 
tion, by stating that shortly after her husband's death she received a 
telegram announcing her mother's death, and left to be with her 
father in New York City, and has been with him w e r  since, except in 
this trial and on occasional visits here. The caveztors have had the 
benefit, if there was any, of the testimony which t ley sought to elicit. 

The second exception is to the exclusion of testinlony that the morn- 
ing after her husband's funeral the widow, a t  that time in conversa- 
tion with her brother-in-law, declined to be disturbed. 

In  response to an inquiry, Mrs. Bradford testified that "independent 
of any relationship with Mr. Bradford, she had nothing to do with 
preparing the will, and that the first time she evvn saw it was after 
his death." The question as aslied and answered carefully excluded 
anything which grew out of any transaction betwen the testator and 
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the witness. I t  was entirely competent for her to say that the first 
time she saw the will was after the death of her husband. This cer- 
tainly was not a transaction with the deceased, and she could properly 
testify to this as a substantive independent fact. Lane v. Rogers, 113 
N.C. 171, and citations thereto in the 2d Anno. Ed. It was an indepen- 
dent fact, which did not involve any dealing with her hujband. Watts 
v. Warren, 108 K.C. 514. 

Her statement that "excluding any relationship with N r .  Bradford 
(which means excluding any dealings with Mr. Bradford) she had 
nothing to do with preparing the will," was simply a declaration that 
she did not do this through third parties, and the authorities are uni- 
form that a witness may testify to a substantive, independent fact, 
even though this may indirectly tend to prove a transaction with the 
deceased. Grandy v. Sawyer, 113 N.C. 42; Cornelius v. Brawley, 109 
N.C. 542. In  this latter case the widon- and devisee proved the findinir, 
of the will among the valuable papers. 

Besides this, the same n-itness testified to the same facts later 
without objection. Her testimony that after the testator's death ( 7 )  
"I did not go to the bank to get the will; I did not see it until 
after Mr. Bradford's death" was competent. 

Exceptions 6 and 7 are to the testimony of Niss Edna F. Cox, a 
sister of Mrs. Bradford, to statements made by the first Mrs. Brad- 
ford in the presence and hearing of Mrs. Bradford regarding their 
wishes to adopt the propounder as their daughter in appreciation of 
kindness to them both, and that if that was not possible, that the pro- 
pounder, after the wife's death (she being then in the hospital), should 
marry tlie testator. The caveators insist that (by reason of the disparity 
of their ages) the marriage between the propounder and the testator 
was an unnatural one, but this is not a proposition of lam, and certain- 
ly, standing alone, as i t  did, i t  could not be considered as evidence of 
undue influence of the propounder in procuring the marriage, and, be- 
yond question, it would not tend to show that by undue influence she 
procured the execution of this will a year after the marriage. The mere 
fact that a husband bequeaths, as in this case, a large proportion of his 
property to his wife is not evidence that she exerted undue influence in 
procurement of the same. I n  re Peterson, 136 N.C. 13; In  re Cooper, 166 
N.C. 210. 

In this case the sanity and mental capacity of the testator are not 
denied; nor that he was an experienced and active business man; that 
every line of the will is in his own handwriting; that i t  was duly wit- 
nessed a t  his bank, and had been filed for months in his private deposit 
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box in the bank, which lie visited almost every day, and from which he 
had constant opportunity to remove and destroy it ~f so inclined. 

After a full and careful scrutiny of the record and all the exceptions, 
we do not see that the caveators have been in any wise prejudiced in 
the conduct of the cause by any ruling of his Honor. 

No error. 

Cited: Insurance Co. 1 1 .  Jones, 191 N.C. 181; I n  re: Will of Efird, 19.5 
N.C. 85; Moore v. hfoore, 198 N.C. 511; In  re Will of Tenner, 248 
N.C. 73. 

W. T. HUSSEY ET AL., TRADING AS mTERPRISE CAERIAGE COMPANY v. 
ATLANTIC COAST LINE RAILROAD COMPANY. 

(Filed 22 February, 1922.) 

1. Appeal a n d  Error-Courts-Verdict Se t  Aside on  One Issue. 
When it  appears from the evidence, the charge of the court, and the ver- 

dict that the jury has committed a palpable error in the answer to one of 
the issues, it is the duty of the trial judge to set it  aside to prevent a mis- 
carriage of justice. 

2. Sa.m+Railroads-Damages-Penalties-Statutepr-New Trials. 
In an action against a railroad company to recover (damages to a shipment 

of goods and the penalty for the failure of defendant to pay the same within 
90 days, as allowed by C, S. 3524, the issues raised are entirely separate 
and distinct from each other, and the trial judge ma:r set aside the verdict 
on the second issue, and retain that on the flrst one, for a retrial. 

3. Same-Evidence-Instructions-Questions of Law. 
In  the plaintiff's action to recorer damages against a railroad company to 

a shipment of goods and a penalty for the failure of the defendant to pay the 
claim for 90 days, C. S., 3624, and the evidence tends only to sustain the 
plaintiff's demand, on both issues, the judge may retain the verdict on the 
issue of damages answered in plaintiff's favor, set a M e  the verdict on the 
second issue denying recovery of the penalty, and on the retrial of the second 
issue direct a verdict thereupon, on the same evidence, in plaintif€'s favor. 
Semble, the court could have so answered this issue as a matter of law on 
the first trial. 

4, Appeal a n d  Erro-Fragmentary Appeal-Separate Issues J u d g m e n t  
-Verdict. 

Where the trial judge has set aside the verdict on one of the issues sub- 
mitted, and after the retrial on the second issue appeal has been taken from 
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a judgment on the whole case, it does not come within the objection under 
the decision of Cememt Co.  v. Phillips, 182 N.C. 440. 

APPEAL from Allen, J., a t  November Term, 1921, of EDGE- (3)  
COMBE. 

Don Gilliant for plaintiffs. 
Bridgers & Bourne for defendant. 

CLARK, C.J. This was an action, begun before a justice of the 
peace, to recover damages to shipment of freight, amounting to $66.20, 
with interest from 20 May, 1920, and for the penalty of $50 for delay 
of more than 90 days after filing claim to pay the same, imposed by 
law. C. S., 3524. Judgment was rendered for said amounts. On appeal, 
the evidence was that t ~ o  barrels of oil, costing $64.94, plus freight 
($1.36) v-as shipped 23 April, 1920, from Rocky Mount to Tarboro; 
that when it arrived there was a loss as above stated, and the plaintid 
filed a claim in writing for $66.20, on 20 May, 1920; that payment not 
having been made, this action was begun 23 June, 1921. The plaintiff 
introduced two witnesses to the above effect. The defendant offered no 
evidence, and upon the charge of tlie court, to which there was no ex- 
ception, the jury returned a verdict on the first issue: "$66.20, amount 
of claim." 

As to the second issue, the court instructed the jury that if they 
found the amount of damages to be less than the amount claimed to 
answer-"Kothing," but if they found the arnount to be that of the 
claim to answer "$50," the penalty allowed by law. It was not 
denied that the claim had remained unpaid more than a year (9) 
after ~t n-as filed n-it11 tlie defendant. 

The jury having answered the second issue as to the penalty "No 
penalty," the court set aside the verdict acd directed the case to be 
tried by a jury as to that issue. The court instructed the jury that if 
they believed the evidence, \~hich was the same as above set out, to 
answer the Issue as to the penalty $50, and the jury responded ac- 
cordingly. 

The defendant excepted to setting aside the verdict on the second 
issue, and that the court erred in instructing the jury on the second 
trial of that issue that if they believed the evidence to answer the is- 
sue, "The penalty $50." 

There was no error in either particular. The jury having committed 
a palpable error in response to the second issue, it was the duty of the 
judge to set aside the verdict on that issue to prevent a miscarriage of 
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justice. In  Benton v. Collins, 125 N.C. 90, the Cclurt said: "On the 
question as to the power of the Superior Court to grant new trials on 
one or more of several issues, and to let the others sl,and, and the prac- 
tice of this Court to order new trials on particular 3r restricted issues, 
the authorities are numerous, and cover a long series of years. The 
following are some of them": (Here followed a long list of authorities), 
adding: ''Before such partial new trial, however, is granted, it should 
clearly appear that the matter involved is entirely distinct and sepa- 
rable from the matters involved in the other issues and that the new 
trial can be had without danger of complication with other matters." 

I n  this case the penalty was an entirely separate rind distinct matter, 
and the jury having found the amount of the damages to be as claim- 
ed, the penalty followed as a matter of law. C. s., 3524, and upon the 
finding of the first issue the judge might have added the penalty of the 
judgment as a matter of lam. It was unnecessary r,o submit the issue 
again to a jury, but the defendants cannot complain of this, and the 
jury, upon the same evidence, answered the issue $50. 

I n  Sumrell v. R. R., 152 K.C. 269, the Court hel i  that in an action 
of this kind, when the finding of the jury is "for the full amount of the 
damages, the plaintiff is entitled to recover the peralty." The right to 
the penalty attached automatically upon this finding on the first issue, 
and judgment could have been rendered by the court for the penalty as 
a matter of law, without submitting the issue to tl-e jury. 

The case does not come up on the two separate appeals, which we 
condemned in Cement Co. v. Phillips, 182 X.C. 440, citing Joyner v. 
Reflector Co., 176 N.C. 277, and other cases, but the court properly 
rendered a judgment upon the whole case, and we find 

No error. 

Cited: Goodman v. Goodman, 201 N.C. 811; Batson v. Laundry, 
202 N.C. 563. 
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JEWELRY Co. D. STANFIELD. 

T H E  CONTINENTAL JEWELRY COXPAIVY v. E. T.  STANFIELD AND B. A. 
STEADMAN, TRADING AS STANFIELD & STEADMAX. 

(Filed 22 February, 1922.) 

1. Vendor a n d  Purchase-Sale-Implied Warranty. 
Where goods are sold without inspection the vendor impliedly warrants 

them to be a t  least merchantable. 

2. Sam-Express Warranty-aontracts-Worthless Articles-Exchange 
-Consideration. 

Upon the sale of jewelry by sample with a written warranty that should 
any of the articles purchased fail to give absolute satisfaction to the user, 
the vendor would furnish new duplicate articles, upon their return, a t  his 
expense, the lam will imply a warranty that they are merchantable or of 
some value; and where they are worthless, an exchange of like kind and 
quality would be of no benefit to the purchaser, and without consideration 
for their price, and he may recover without having complied with the terms 
of the warran&. 

3. Sam-Instructions-Verdict Directing. 
Where, notwithstanding a warranty in the sale of jewelry that thry 

should be returned and exchanged for others of like kind and quality, there 
is evidence tending to show that the articles mere absolutely worthless, the 
failure of the purchaser to offer them in exchange will not warrant the 
trial judge in directing a verdict for the vendor, and the issue should be 
submitted to the jury with proper instructions. 

A P P E ~ L  by defendants froln Allen, J., at  September Term, 1921, of 
EDGECOMBE. 

This action began before a justice of the peace to recover $192 and 
interest for jewelry purchased from the plaintiff. The plaintiff intro- 
duced an itemized and verified statement of account for $192; the cle- 
fendants admitted that tlicy bought some jen-elry from the defendant 
company and signed contract for i t ;  that  three or four weeks after re- 
ceiving the jen-elry it all turned out to he brass and not merchantable; 
tha t  every piece they sold n a s  brought back; that  it was of no value, 
and they returned all of it to the plaintiff company by express after a 
lapse of probably ninety days. The defendants further tebtified that  the 
stuff mas wholly worthless and not salable; tha t  the goods were reship- 
ped to the plaintiffs, and have nevcr been returned to them. The 
plaintiff testified that  i t  directed tlie goods to be shipped back to the 
defendants, who in turn denied they have received them. 

The defendants aslied the court to instruct the jury that  (1) if the 
goods were not of the  kind specified in the contract, that  is, that  tlie 
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jewelry was not gold plated, or rolled gold plate 01' solid gold, and the 
jewelry sent was all brass, then the defendants had the right to return 
the same, and are not liable for the goods returned. 

(2) That if the jury find by the greater weight of the evi- 
(11) dence that the jewelry was not rnerchantabl~:, but was unsalable 

and worthless, the defendants had the right to return the same, 
and are not liable for the goods returned. 

(3) That  if the jury find by the greater weight of the evidence that 
the goods were returned by defendants to plaintiff and kept by it, then 
the defendants are not liable for the goods returned. 

These prayers were refused, and the defendants excepted, and the 
court instructed the jury if they believed all of the evidence in the 
case, as a matter of law the plaintiff is entitled t o  recover, and to an- 
swer the issue, "$192, and interest." The jury so responded, and from 
the judgment entered the defendants appealed. 

H .  D. Hardison and G. 1V. T.  Fountain for plaiatiff. 
W .  0. Howard for defendant. 

CLARK, C.J. The plaintiff relies upon the contract which contains 
a provision, "Should any article purchased from us fail to give absolute 
satisfaction to the user, it must be promptly returned to us, and we will 
furnish free a new duplicate article, and return it a t  our expense." But 
we think that if the articles were brass and not merchantable and of 
no value, as the defendants testified, to receive A ''duplicate" thereof 
would have been no benefit to the defendants, and such provision would 
not be a defense to the plaintiff. The defendants Rere entitled to have 
the issue submitted to the jury upon that alleg~,tion, and the second 
prayer of the defendants should have been given. I:f the jury had found 
that "the jewelry" was "not merchantable, was unsalable, and wholly 
worthless," the defendants had the right to return the same, and are 
not liable for the goods returned, and it was also error for the court to 
instruct the jury that if they "believed all the evtdence in the case, as 
a matter of law, the plaintiff is entitled to recovw, and to answer the 
issue '$192, and interest.' ') 

If, as a matter of fact, the goods were worthless and unmerchant- 
able, the provisions in the contract that the defendants might return 
any of it and receive another or other articles of the same grade was 
no warranty a t  all, except in form, and there was a total failure of 
consideration. These goods having been sold without opportunity for 
inspection, there was an implied warranty that they should be a t  least 
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merchantable. Main v. Field, 144 N.C. 310; Medicine Co. v. Daven- 
port, 163 N.C. 294; Ashford v. Shrader Co., 167 N.C. 45. 

The issues of fact arising upon the evidence, there being no plead- 
ings in this case begun before a justice of the peace, should have been 
submitted to the jury upon proper instructions. 

New trial. 

Cited: Swift v. Etlzeridge, 190 N.C. 167; Swift and Co. v. Aydlett, 
192 N.C. 334; Mills v. Bonin, 239 N.C. 502. 

TV. B. WATTS FT AL. V. NORFOLK SOUTHERN RAILROAD COMPANY. 

(Filed 22 February, 1922.) 

1. Carriers-Railroads-Action40nsignee. 
The consignees of a shipment by common carrier are ordinarily the ones 

for whose benefit it was made and are entitled to maintain an action upon 
the contract, the question of title being dependent upon the intention of the 
parties. 

2. Sam-rder, Notify-Statutes. 
The person to be notified on shipment to order of consignor has, under our 

statute, C. S., 313, title for the purpose of a suit to recover damages and the 
statutory penalty. as  fully as if the carrier had contracted with him direct, 
upon the presentation of the bill of lading properly endorsed and his tender 
thereof in good faith to the carrier, the statute being remedial of the com- 
mon law that there was no contractual relation between him and the carrier 
that would permit recovery for causes accruing before he had paid the draft, 
and had the bill of lading assigned to him. C. S., 290, 337. 

APPEAL by plaintiffs from Ferguson, J., a t  Sovember Special Term, 
1921, of WASH~KGTON. 

In July, 1920, the plaintiffs bought certain articles from the Farm 
Equipment Company of Raleigh, whicll delivered tliein to the defen- 
dant company a t  Raleigh for transportation to Plymouth, and issued 
its bill of lading to vendor. The shipn~ent Lvas made "Order, notify," 
and the Farm Equipment Company attached s sight draft to the bill 
of lading and forwarded the same tlirough the banks in the usual 
course of business. Plaintiffs were notified by defendant of the arrival 
of the shipment, and one of plaintiffs proceeded to the station of the 
defendant to obtain said property; on his way down he stopped a t  the 
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bank, paid draft in full, and securing the bill of lading, demanded the 
property from the defendant. When the car conta ning the shipment 
was opened i t  was discovered that certain of the batteries had been 
broken and destroyed. The agent of the defendant then and there told 
the plaintiffs to take the said batteries and keep t ~ e  same subject to 
the order of the defendant company, thereby recognizing, as the plain- 
tiffs claim, the responsibility of the defendant to tl e plaintiffs for the 
same. The plaintiffs filed their claim with the defendant as required by 
the bill of lading, and instituted this action to recover their damages 
on failure of the defendant to pay the same. At t112 conclusion of the 
evidence for the plaintiffs, the court directed a noniuit, and the plain- 
tiffs appealed. 

W. L. Whitley for plaintiffs. 
Small, MacLean, Bragaw R- Rodman for defenda,zt. 

CLARK, C.J. The contract of shipment in this case was made 
(13) for the benefit of the plaintiffs, and they were entitled to main- 

tain an action upon the same. Sicholson v. Clover, 145 N.C. 18; 
Woodard v. Stieff, 171 N.C. 83, and numerous other cases, and i t  is 
elementary that the passing of title in sales depends upon the intention 
of the parties. Teagzie v. Grocery Co., 175 S.C.  195; 35 Cyc. 277. 

The trial judge seems to have followed the decis~on in Mfg. Co. v. 
R. R., 149 N.C. 261, in granting the motion to nonsuit, which held 
that there TYRS '(no contractual relation between t le carrier and the 
payee on a draft with bill of lading attached r n h r ~ ~  the shipment 1s 
made 'Order, notify,' and that the title does not pass until the draft is 
paid and the payee cannot recover damages to ,shipment sustained 
prior to that time nor the penalty for delay in trarsit." But since the 
decision in that case, the law has been changed by legislative enact- 
ment. C. s., 290: "-4 carrier, in the absence of some lawful excuse, is 
bound to deliver goods upon a demand made eithei. by the consignee, 
named in the bill for the goods, or, if the bill is ar  order bill, by the 
holder thereof, if such demand is acconlpanied by: . . . (2)Possession 
of the bill of lading and an offer in good faith to surrender, properly 
endorsed, the bill which was issued for the goods if the bill is an order 
bill." It appears from the record that the plaintiffs fully complied with 
every requirement of this act. They had the bill pr3perly endorsed, to 
which was attached a t  the time the paid sight draft, and they paid the 
freight charges demanded by the defendant, and the signed receipt for 
the goods delivered, the agent of the defendant noting thereon the dam- 
age. 
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C. S., 313, is as follows: "A person to whom an order bill has been 
duly negotiated, acquires thereby: (1) Such title to the goods as the 
person negotiating the bill to him had, or had ability to convey to n 
purchaser in good faith for value, and also such title to the goods as the 
consignee and consignor had, or had power to convey to the purchaser 
in good faith for value; and (2) the direct obligation to the carrier to 
hold possession of the goods for him accordzng to the terms of the bzll 
as fully as if the carmr had contracted direct with him." 

The plaintiffs, under this statute, by payment of the draft and the 
delivery to them of the attached bill of lading, were entitled to all the 
property called for in the bill of lading, and, in the event of a failure 
to deliver, to recover full compensation from the carrier, as complete 
as the consignor could have recovered had he remained the consignee. 

C. S., 377, provides: '(The endorsement of a bill shall not make the 
endorser liable for any failure on the part of the carrier or previous 
endorser of the bill to fulfill their respective oblzgations." Our statute, 
as above, is practically the same as the Federal Bills of Lading Act of 
29 August, 1916, as set out in the Federal Supp., 1918, 2d Ed., 72 et seq. 

Formerly the consignor alone could recover for damages sus- 
tained by goods in transit or the penalty for delay unless the (14) 
consignment was made in the name of the consignee. The as- 
signee of an "Order, notify" mas only entitled to the goods in the con- 
dition that they were in when the assignment was made. This was an 
injustice for the consignor, after receiving payment of the draft attach- 
ed, had no inducement to sue for damages to the goods, or the penalty 
for the delay in transportation and the payer of the draft who suffered 
the loss from such damage and delay was without remedy. This was 
remedied by the above statute, which placed the assignee of such bill 
of lading, on payment of the draft attached, in the same status, with 
the same right to recover such damages to the goods and for any pen- 
alties and subject to the same defenses as formerly the consignor held 
in regard to such shipments. The judgment of nonsuit should be 

Reversed. 

Cited: Early v. Flour Mills, 187 N.C. 346; Davis v .  Gulley, 185 
N.C. 8 2 ;  R. R. v .  Armfield, 189 N.C. 583; Temple v .  R. R., 190 N.C. 
440. 
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CITY OF KINSTOK v. ATLANTIC ASD NORTH CSR.OLINA RAILROAD 
COMPANY AKD NORFOLK SOUTHERN RAILROAD COMPANY. 

(Filed 22 February, 1022.) 

Cities a n d  Towns-Railroads-Street Improveinents - Assessments - 
Railroads-Statutes-Municipal Corporations. 

The property of railroad companies abutting upon the streets of a city is 
liable to assessments for the paring and improvement:: thereon to the same 
extent as that of private owners, in proper instances, md where proper leg- 
islative authority is therefor shown. 

Sam-Benefits-Necessity of Improvements. 
Where an act a l low assessments to be made by a city on property abutt- 

ing on a street for pavements or iml~rovements thereon, the legislative dec- 
laration on the subject is conclusire as to the necessity and benefit of the 
proposed improvements, and in applying the principl. and estimating the 
amount as against the oTrners, inciiridual or corporate, the court may inter- 
fere only in case of palpabie and gross abuse. 

Sante-Constitutional Law-Necessaries-Elections. 
A city, authorized under a private act to issue bonds for street pavements 

and imgrorements and to asscss the la~lds of owners abutting on the streets 
improved upon the approval of its voters, issued thft bonds, assessed the 
owners accordingly, and finding it had insufficient funds, proceeded, under 
the provisions of C. S., 2703, 2704, to assess the lands of a railroad company 
abutting upon streets paved and inlproved for its proportional part of the 
cost in accordance with the method prescribed by th? statutes: Held, the 
general statutes expressly included railroads within its provisions as to 
assessments, the only question involved, and improvements of this character 
coming within the definition of "necessaries," the assessments made under 
the general law against the abutting land of the railroad company are valid 
and enforceable; especially, as  in this case, where the railroad company has 
acquired the fee-simple title to the land. 

Same-Private Acts. 
The general statutes authorizing cities and towns to issue bonds and 

assess abutting lands for improving and paring streets, and not requiring 
that the questions be submitted to the voters, are additional and indepen- 
dent of special or local laws (C. S., 2704), and where the latter require the 
question to be first submitted to the voters for their aoproval, and these re  
quirements have been fully met, under the private act, the transactions there- 
under complete and their validity unquestioned, a railrmd company may not 
resist an assessment made under the general lam,, C. S. 2703, 2704, upon the 
ground that the provisions of the private acts, requiring the approval of the 
voters, control the question of the validity of the assessments. Brantham v. 
Dur7tam, 171 N.C. 196, cited and distinguished. 

Same--Ratifying Statutes. 
Where a city or town has proceeded under private acts to issue bonds and 

assess the lands of abutting owners for street paving and improvements, and 
for ins~ficiency of funds thus expended find it necessary to assess the lands 
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of a railroad company abutting on streets so improved, C. S., 2703, 2704, n 
later act ratifying the private acts, evidently for the purpose of curing ap- 
prehended defects and to make the bonds a more safe and desirable inrest- 
ment, cannot affect the validity of the proceedings under the general lan-i. 

The question of primary and secondary liability for assessments for street 
paring and imlirovements between the defendants in this action being pre- 
sented, depending nlwn an interpretation of a lease given by the State of its 
railroad property to the defendant's predecessor lessee, which has been sev- 
eral times before this Court in former litigation, the Court supplies the date 
and duration of this lease, which is important in the decision of the ques- 
tion, and which has been omitted from the record, it being for 91 years and 
4 months from 1 Seltember, 1004. 

7. Cities and Towns-Municipal Corporations-Railroads-Leases-As- 
sessments-Street Improvements-Primary and Secondary Liability. 

While local assessments of abutting lmd upon city streets for paving and 
improvements are not regarded as  taxes in the sense of a general revenue 
measure, they are referred to the power of rnuation possessed and exercised 
by Go~eniment and held to be a special tau. Hence, where a railroad com- 
pany has leased a railroad for 90 yevs ,  and has subleased it to another, and 
the lessee road has cuvenanted to protect the lessor "from payment of tams 
of any nature whatsoe~er," it 1s he ld ,  TT-hilc both of the railroad companies 
are liable for the assessment, that of the lessor is a primary one, though a 
co\enant against assessments of thi.; character has not specifically been 
made. 

8. Cities and Towns--Municipal Corporations-Leases-Lessor and Les- 
s e e s t r e e t  Iniprovements-Assessmellts-Lielis-Priority of Lien. 

I t  is within the authority of the Legislature to make assessments agaiilst 
the lands of a railroad company abutting on streets improved by a city a 
paramount lien on its franchise and property, not requiring that such lien 
be g i ~ e n  in express terms if by correct interpretation the statute intends 
that it shall be conferred, mld when so conferred, the lien will necessarily 
be construed as  being superior to all others. 

9. Cities and Towns - Municinal Cor~orations - Assessnlents -Liens - 
Priorities of Liens-Taues-Foreclosure-Actions-Statutes. 

Where private acts of a Legislature gives a city the right to enforce 
assessments on lands abutting ulmn its improved streets as a lien against the 
property; and the city has, indel)endently, under the general law, asessed 
the abutting land of a railroad company and its franchise, C. S., 2717, pro- 
viding that if the "lien is not paid when due it shall be subject to the pen- 
alties now provided as in case of unpaid taues": Hcld, the lien so created is 
superior to all other liens and encumbrances, and may be enforced by decree 
of sale of the properly and franchise of the railroad company. C. S., 3462. 
3463. 

Cities and Towns - Municipal Corporations-Street Improvements - 
Shtutes-Assessments-Priorities. 

The provisions of C. S., 2713, that assessments made against abutting 
lands on streets pared or improved, shall be "from the time of the assess- 
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ment and confirmation thereof, a lien superior to any ~ . n d  all liens and en- 
cumbrances," does not exclusively refer to subsequent liens; and the refer- 
ence to the date of confirmation is only to fix the time when the lien is con. 
clusively established, and when so established it takes the precedence over 
all liens then existent or otherwise. 

APPEAL by both plaintiff and defendants from Bond, J., a t  
(16) Fall Term, 1921, of LENOIR. 

Civil action, heard on case agreed. 
From the facts presented it appears that the Atlantic and North 

Carolina Railroad is a corporation owning a railroad franchise and 
property, etc., which extends through the city of Kinston, and the co- 
defendant is in possession of and operating the same under a lease of 
91 years and 4 months from and after 1 September, 1904, same having 
been made by the Atlantic and h'orth Carolina Rail-oad to one How- 
land and acquired and held by the Norfolk Southern Railroad. That 
several of the streets of plaintiff cross the road and trrxks of these com- 
panies a t  right angles and somewhat less, and that thi? said city, claim- 
ing to act under proper statutory authority, had enter?d in an extensive 
improvement of said streets, paving, etc., and have assessed a propor- 
tionate part of the cost against the defendants as abutting owners, and 
the action is to collect said amount from said companies by foreclosure 
of the alleged lien on the franchise and property of the companies and 
a judicial sale of same. There was denial of liability by both defen- 
dants, and a question presented, also, of primary anc secondary liabil- 
ity of the two companies in case collection of said assessment should 
be successfully enforced. 

Upon the case submitted, the court entei-ed the following 
(17) judgment: 

This case coming on to be heard upon the facts agreed and 
contentions of the parties signed by counsel and filed with the record, 
upon consideration of said facts agreed and the coontention of the 
parties, and after hearing argument of counsel, i t  i:3 now considered, 
ordered, and adjudged that the said assessments, and each of them, 
which were levied under ch. 202, Private Lams of 191 3, were duly and 
legally levied and constitute a lien upon the propel-ty of the defen- 
dants as is contemplated in and by ch. 202 of the Private Laws of 1913, 
but that such lien is subject to the right, privilege, and easement of the 
defendants and their successors as common carriers to continue to  use 
the said property for rights-of-way purposes, and for all other rights 
and purposes requisite and needful to the defendants and each of them 
in the performance of their duties as common carriem, embracing with- 
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in this exemption from lien the depots, freight and passenger, of the 
defendants, and all equipment and property of every kind incident to 
and necessary to the performance of their duties and carrying on of 
the business of conimon carrier. 

I t  is further ordered, considered, and adjudged that  the assessments 
and each of them which were levied under cli. 36 of the Public Lams of 
1915 m r e  duly and legally levied, and constitute a lien upon tlie prop- 
erty of tlie defendants as is contemplated in and by ch. 36 of the Public 
Laws of 1913, but that  such lien is subject to the right, privilege, and 
easement of the defelidants and their successors as common carriers to 
continue to use the said property for rights-of-~vay purposes, and for all 
other rights and purpcses requisite and needful to the defendants and 
each of them in the perforinance of their duties as common carriers, 
embracing withm this exemption from lien the  depots, freight and 
passenger, of the defendants, and all equipment and property of every 
kind incident to and necessary to the perfor~ilance of their duties and 
carrying on of the business of common carriers: Provided, tliat the 
triangular lot of land lying between the right of way of the defendant 
Atlantic and North Carolina Railroad Company and tlie -Mantic 
Coast Line Railroad Company and on the south side of Caswell Street, 
wit11 a frontage of 321.9 feet, shall not be subject to the exemption from 
lien as hereinbefore provided. 

It is further ordered and adjudged that  the costs of the proceeding 
be paid by the defendants. 

Both plaintiff and defendants appealed, assigning errors. 

Dazcson, Manning (e: Wallace for plaiktifj. 
W .  F .  Evans for defendant Atlantic and Sor th  Carolina Railroad 

Company. 
Rouse & Rouse for defendant Norfolk Southern Railroad Company. 

HOKE, J. AS tlie court understands, it is not contended by (18) 
appellant tliat the assessments in this instance are irregular as 
a matter of form, nor that  the amount is excessive, but defendants ob- 
ject to the validity of the claim on the ground of lack of power in the 
city, statutory or otherwise, to make any assessments of this kind 
against defendant companies. First, because railroad companies do not 
come within the principle permitting assessments for local improve- 
ments against abutting owners. There is strong diversity of opinion on 
this question, but the decisions in this State, and they are in accord, 
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we think, with the better considered cases e1sewhe1-e on the subject, 
are in favor of upholding such assessments in proper instances, and 
where proper legislative authority therefor is shown. Durham v. Public 
Service Co., 182 K.C. 333; S e w  Bern v. R. R., 159 N.C. 542; Comrs. 
v .  R. R., 133 N.C. 216; Cicero v. City of Chicago, 1'76 Ill. 501; Morth- 
ern Pacific Ry. Co. v. Seattle, 46 Wash. 647; Sheley v. Detroit, 4.5 
Mich. 431; L. & 1Y. R. R.  Co. v. Barber Asphalt Po., 197 U.S. 430; 
Northern Indiana R. R. Co. v. Connely, 10 Ohio St. 159, and these and 
other decisions on the subject here and elsewhere are to the effect, fur- 
ther, both as to railroads and other abutting ownerc,, that the legisla- 
tive declaration on the subject is conclusive as to nevessity and benefit 
of the proposed improvements, and in applying the principle and esti- 
mating the amount as against the owners, mdividual or corporate, the 
court may interfere only in case of palpable and gros,~ abuse. Felmet v. 
Canton, 177 N.C. 52; Justice v. Asheville. 161 N.C. 62; Tarboro v. 
Staton, 156 N.C. 504-509; Milwaukee, etc., Ry. v. Wisconsin, 252 U.S. 
100; French v. Barber Asphnlt Co., 161 U.S. 324. And in the present 
case, as stated, there is no claim of abuse or oppression as to the 
amount assessed against the defendants or their property. Defendants 
except further that there is an entire lack of statuiory authority for 
making the assessments which the action seeks to enforce. The facts 
show that a part of the assessments against defendmts were for im- 
provements made under a statute applicable to the city of Kinston, 
Private Laws 1913, ch. 202. In  that statute the city was authorized, on 
approval by popular vote provided for in the act, to issue coupon bonds 
to the amount of $100,000 in order to provide funds to pave generally 
and to improve the streets, to enlarge and extend its water-works and 
sewerage system, to enlarge and better equip its electric light plant, in- 
stall a fire-alarm, etc. The act further authorizes the mayor or council 
to pave, macadamize streets, sidewalks, and assess the amount, not to 
exceed one-third cost, against abutting owners of re21 estate on either 
side of the street according to frontage, and that such assessment shall 

be a lien on said real estate payable in equal installments. It is 
(19) further provided that the right to pave and improve and assess 

abutting owners is extended to and includes all the streets of the 
city of Kinston, and the municipal government is f ~ r t h e r  vested with 
all the powers conferred upon the city government b,y ch. 338, Private 
Laws 1905, in reference to assessing oxners and collecting same. Refer- 
ring to the act of 1905, so incorporated, we find in section 9 that the 
assessment is declared a lien on the property of abutting owners, pay- 
able in equal installments, that on failure to pay either, the entire 
amount shall become due and enforceable against the property on 
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which lien is declared by suit in Superior Court a t  the instance of the 
city. I n  reference to this matter, the case agreed states further that  
pursuant to this chapter an election mas held, the bond issue autlio- 
rized, the bonds sold, and the money expended on the designated sub- 
jects, and there not being sufficient amount to pay for the assessinents 
made, the municipal authorities, without an election, made an addi- 
tional issue of bonds for $30,000, whicli were sold and proceeds applied 
to payment of these improvements, for which a part of the present 
claim is made. It further appears that  the Legislature, Prwate  Laws 
1915, ch. 319, passed an act validating any proceedings relative to issue 
and sale of the $100,000 bonds, which had been made and expended 
under tlie fornier statute. The claim for improveinents under the 
statute, to our minds, is put beyond question by a further finding that 
defendant companies, by virtue of a deed froin the original owner, have 
the title in fee for tlie land on which their railroad lies in the city of 
Kinston, and covering all the right of way except an inconsiderable 
portion of the amount, probably at  one of the crossings, and this un- 
doubtedly constituted defendants the owners for all purposes of all 
lands covered by the right of n a y ,  including that  part of it abutting 
on either side of these intersecting streets. 

I n  Sor them Pacific Razb-oad v. Seattle,  supra, it was held, among 
other things, "That abutting property cannot be released from tho 
burdens of an abscssinent simply becaube the owner had seen fit to de- 
vote it to a use which may not be benefited by the local iinprovenient." 
And in reference to the claims for iniprovcinents made and as>essed 
under the general mun~cipal act of 1913, appearing in C. S , cli. 36, art. 
9, sec. 2703 e t  seq. Tlus statute gives in explicit terms authority to 
municipal governments to assess abutting owners for strect improve- 
ments, especially referring to railroads, providing that such claims sliall 
constitute a lien on the property and frnncliise of the company, etc. 
The public act3 contam, alzo, provisions as follon-s, C. S., 2701: "Thi,, 
article shall apply to all n~unicipallties. I t  shall not, however, r e p e ~ l  
any special or local law, or affect any proceeding.. under any y)ecial 
or local 1 a ~  for the making of *treet, siden-alk, or other iinprove- 
illents liereby authorized, or for tlie rai-nlg of funds therefor, but (20, 
sliall be deenied to be adtlitional and independcnt legislation for 
such purposcs and to provide an alternative niethod of procedure for 
such purposcs, and to be a coinplete act, not subject to any 1iniitatio:l 
or restriction contained in any otlier public or private law or l a ~ ~ s ,  es- 
cept as herein ot1ier:me provided." There iz no question pre~cnted in 
this suit as to the val ld~ty  of the $100,000, or of the $30.000 add~tional 
bonds sold by the city authorities, or any other issue. The c l a m  is for 
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assessments against abutting owners for their proportionate part of the 
amount for work that has been completed, and a perusal of the stat- 
utes show that ample legislative authority existed for such a procedure. 

It is contended for the appellants that the public act affords no au- 
thority for the assessment because of the existence of the private act 
referred to, ch. 202, Private Laws of 1913, and we me cited to Bram- 
h a m  v. Durham,  171 N.C. 196, as authority for this 3osition. That  was 
a case involving the validity of a bond issue, and i t  appeared that the 
public act passed in 1915 authorized a bond issue wi:hout the approval 
of a popular vote. At the same session, 1915, the Legislature passed a 
special act by which the city of Durham was authorized, if the mea- 
sure was approved by popular vote, to make a bonc issue of $300,000 
to construct, pave, and improve the streets and sidewalks of the city of 
Durham. The city authorities undertook to issue bonds for the purpose 
indicated without approval of the voters as the private act required, 
and the proposed measure was enjoined. I t  will be noted that both acts 
were in force and effect, and it was clear that the band issue permitted 
to Durham only after a vote was intended to proTide for the entire 
work then contemplated, that it contained a clause repealing any and 
all laws inconsistent with its provisions, and the Court held that the 
private act, being still in force and requiring a popular vote, was in- 
consistent with the proposed issue without such vote and by correct 
construction it had the effect of exempting the city of Durham from 
the public statute, assuredly so while the private act, was in force and 
intended to cover, for the present a t  least, the entire subject. But not 
so here, where the bonds authorized by the private statute had been 
voted on, the measure approved, and the bonds issueld and sold. There 
was nothing, therefore, in the private act that interfered or was intend- 
ed to interfere with the polver to proceed under the public statute, and 
to give full force and effect to the clause in C. S., 2704, that the public 
act shall be deemed additional and independent legislation for the pur- 
post indicated, and shall provide an alternative measure for such pur- 
poses, "etc., etc." The case presented is substantially similar to that of 

Fawcett v. M t .  Airy, 134 N.C. 125. There the commissioners, 
(21) who had made and expended a bond issue under a private law, 

were upheld in providing for additional funds under the general 
powers conferred upon them. See, also, the interpreiation of this case 
appearing in Ellison v. Williamston, 152 N.C. 147, n,here the Court, in 
delivering the opinion, said: "In Fazccett's case, sslpra, the commis- 
sioners of Rlount Airy had been empowered to submit to the voters a 
proposition to issue bonds to the amount of $50,000 for the purpose of 
'procuring for the town a system of water-works and installing an 
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electric plant to furnish the town with water and light.' The election 
was held, the measure approved, and the bonds issued and sold. I t  was 
subsequently disclosed that  the bonds issued pursuant to this election 
were not sufficient for the purpose, and the conmissioners, acting under 
the general authority vested in them by the law, issue bonds for tlie re- 
mainder of the cost. 

"There, as stated, tlie measure had been approved, and bond issue for 
the amount had been issued and disposed of. The force and effect of the 
act, was a t  an end, and the statute having fixed no limit on the amount, 
as in Burgin v. Smith, 151 N.C. 561, i t  mas held that  the question as to 
residue of the required expenditure was an open proposition to be dealt 
with by the municipality under its general power to provide for the 
necessary expenses of the to~vn." I t  is fully understood, and has been 
repeatedly held, that the upkeep or repairs of streets, sidewalks, etc., 
is to be regarded as a necessary municipal expense, and requires no 
popular vote unless some law directly bearing on tlie subject may di- 
rect that  such a vote be taken. See Hnrgrnve v. Comrs., 168 N.C. 626, 
and case cited, and the provisions of the private statute, ch. 202, Pri- 
vate Laws 1913, having been fully complied with, we see nothing in the 
facts as presented why the indebtedness incurred by the municipal au- 
thorities of Kinston does not constitute, in evely way, a valid obliga- 
tion of the city. The position is in no way affected by the Private Laws 
of 1915, purporting to ratify tlie acts of the municipal authorities in 
reference to the bond issue under the Private Laws of 1913, ch. 202. 
The statute of 1915 was evidently passed a t  the instance of the holders 
or proposed purchaser of the bonds, merely in order to cure apprehend- 
ed defects of procedure, and thus make the bonds a inore safe and de- 
sirable investment. S o  such defects, real or supposed, are set forth in 
tlie record, and in our minds this statute has no bearing on any ques- 
tion presented. 

I n  the appcal of defendants the question is also raised and duly pre- 
sented as to which of the defendants is prinlarily liable for these assess- 
ments in case liability is established. -4s heretofore stated, this depends 
on tlie proper construction of the lease of the Atlantic and North Caro- 
lina Railroad to the Hom-land Improvement Company, and under which 
the Sorfolk Southern controls, and is now operating the lessor's 
road. lye do not find the exact date of duration of this least in (221 
the record, except that  it is a lease of extended duration. Being a 
matter of very great interest, however, and affecting an important piece 
of State property, and having been fully presented to the Court in sev- 
eral suits where questions concerning it were involved, we feel justi- 
fied in giving the date and duration, as stated, for 91 years and 4 
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months from 1 September, 1904. See copy in R .  R .  z. R .  R., 147 N.C. 
372. The clause of this lease more directly pertinent 1s in terms as fol- 
lows: "And the said lessee does further covenant to and with the said 
lessor tha t  it shall pay, in addition to the rental reserved as aforesaid, 
and as a par t  of the rent to be paid for the propert) herein described, 
all taxes imposed upon the said leased property or upon the franchise 
of the said Atlantic and North Carolina Railroad, or its income whether 
by the State of Korth Carolina or any county, city, town, or township 
thereof, or by tlie United States, all such taxes shall be paid by the 
lessee so as to entirely relieve the lessor from payment of taxes of any 
nature whatever during the continuance of this lease, upon the prop- 
erty leased or upon the franchises of the lessor, or its income from the 
leased property," etc. It is not claimed or contended that  the clause in 
question is not binding on tlie Korfolk Southern Railroad, and we are 
of opinion that by correct interpretation, i t  constiiutes the Norfolk 
Southern Railroad the assignee of the Howland Improvement Coni- 
pany, the  primary debtor in reference to plaintiff's claim. 

While local asscssrnents of this kind are not regard1.d as a tax in tlie 
sense of a general revenue measure, we have several t~nies  held that  thc 
right to enforce them is referred to the pon-er of taxation possessed and 
exercised by government. They have been frequently denominated and 
held to be a special tax, in transactions of the kind presented here, and 
in this connection tlie length of the lease extending past the ordinary 
life of the improvement, in its benefit or burdens, has been allometl 
great weight. Chicago R. R .  v. Kansas City, 75 IGn .  167; Cemetery 
Co. v. Phila., 93 Pa.  129; Erie v. Church, 105 Pa.  273; Gibbs v. Bank, 
198 Ill. 307; Curtis v.  Pierce, 115 Mass. 186; Harvaul  College v. Bos- 
ton, 104 Mass. 470-483. From the purpose and durction of the lease, 
from the broad and inclusive nature and meaning of tlie language 
used, a covenant protecting the lessor "from payniert of taxes of any 
nature whatever," and froin the better considered detisions on the sub- 
ject, rve are clearly of opinion t l i ~ t  while tlie claim has been properly 
adjudged against both defendants, the primary liallility betxeen the 
two is on tlie lessee, the Xorfolk Southern Railroad. 

On defendants' appeal we find no error, and the judgment is 
Affirmed. 

(23) Plaintiff excepted and appealed from the refusal of his Honor 
to give judgment of foreclosure and sale as against the defen- 

dant railroads to the extent tha t  the same would intwfere with the op- 
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eration of the road and the discharge of their duties as common car- 
riers. 

It is very generally held that  the Legislature may make these assess- 
ments a paramount lien on the franchise and property of a railroad, 
and in order to such an effect, it is not necessary for a statute to glve 
such lien In express terms if by correct interpretation i t  intends that  
such a lien sllall be conferred. And i t  has been held that  in creating a 
lien for tliese assessments for local inlp~ovenlents against abutting 
property, the statute necessarily intends it shall be the superior claim, 
for otherwise such property could be effectually or very largely with- 
drawn from bearmg ~ t s  proportionate share of burdens required by the 
public weal. Speaking to the question of Draznage Conzrs. v. Farm 
Asso., 165 ?;.C'. 697-702, a case substantially similar in principle, Chief 
Justice CZu& said: "An analogous instance is tlie assessment of abut- 
ting proprietors for street ilnprovements or upon landowners for build- 
ing a county or township fence, all of wl-hich take priority over the hold- 
er of a mortgage, because the mortgagor can convey no exemption from 
public burdens ~vhlch lie does not himself possess." See, further, Bald- 
win v. Jleroney,  173 Ind. 374, reported also in 30 L. R. A. (X.S.) ,  a t  
page 761, with a full and learned editorial note on the subject; Llress- 
man v. F a r m e n  Bank, 100 Ky. 571; Seattle v. Hzll, 14 Wash. 487; 23 
R .  C'. I,. See page 186, title Spec~ni and I,ocal - A s s e ~ ~ n ~ n t s ,  secs. 100 
and 101. I n  the present case the private statute applicable to a portion 
of these claims, cli. 202, Private Laws 1913, and incorporating part of 
ch. 338, Prlvate Lan-s 1905, gives tlie right to cnforce the lien against 
the "property." And in the public statute, C. S , c11. 56, inade as a com- 
plete act  in itself and in addltlon to any local legislation appertaining 
to the subject, a lien is given in express terms against abutting railroad 
property and its franchise. I n  sectlon 2713 of the act ~t is made "from 
the tnne of tlic assesm~ent and confirniation thereof, a hen superior to 
any and all liens and encumbrances," and this by correct interpretation 
doec. not refer to subsequent liens, but the reference to the date of con- 
firmation is only to fix the time when sucli licn is conclusivc!y establidi- 
ed and when so established ~t takes preccdencc over all liens existent or 
otlier~vise. ,2nd further, in sect~on 2717, the law prov~tlcz, if the "lien is 
not paid \\-lien due, it shall be subject to the penalties now provided as 
in case of unpaid taxes." Thus s l~o~ving a clear purpose of the Legisla- 
ture to mabe the lien effective and superior to any anti all other liens or 
encumbrances. I t  ~ ~ o u l c l  be an idle thing to confer such a lien and 
then witlidraw any and all means for its effective enforcement, (24) 
and in our opinion the lien in question here, n-hen properly 
established, amounts to a statutory mortgage, having preferencc, as 
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stated, over any and all liens and encumbrances ex stent or otherwise, 
and to be enforced by decree of sale of the property and franchise, as 
in other cases provided, C. S. 3462-3463; Janzes v. R .  R.,  121 N.C. 523, 
and modified as to cases concerning property under Federal jurisdiction 
in Julian v. Trust Co., 193 U.S. 93; Pipe Co. v. H o d a n d ,  111 N.C. 616; 
Gooch v. iMcGee, 83 K.C. 60. 

There is error, and this will be certified that a proper judgment of 
foreclosure and sale be entered. 

Error. 

Cited: Berry v. Durham, 186 N.C. 425; Gunter v Sanford, 186 N.C. 
457; Bank v. Watson, 187 N.C. 111; Blair v. Conws., 187 N.C. 490; 
Road C o m m  v. Comrs., 188 N.C. 365; Hahn v. Fletl:her, 189 N.C. 731; 
Farrow v. Ins. Co., 192 N.C. 150; Coble v. Dick, 134 N.C. 733; I n  re 
Assessment against Railroad, 196 N.C. 761; Salzcda v. Polk County, 
207 N.C. 183; Raleigh v. Bank, 223 S . C .  293; Gold,sboro v. R. R., 241 
N.C. 225; Roberts v. Bottling Co., 257 N.C. 658. 

H. H. JOHNSON v. T. B. YATES ET AL. 

(Filed 22 February, 1022.) 

1. Liens-Artisan+Common Law-Statutes-Police Powers. 
C. S., 2435, is within the police power of the State and in addition to the 

common-law lien given artisans on personal property repaired by them, 
while in their possession, for the reasonable value of the repairs, provides 
for its enforcement by foreclosure in accordance with its stated terms. 

8. Same--Vendor and Purchase-Contracts-Mortgages-Priorities. 
C. S., 2433, giving to artisans a lien for the reasonable value of their work 

done on personal property while retained in their pc~ssession, with a pre- 
scribed method of foreclosure for the enforcement of the lien, enters into 
every contract of sale of personal property, whether by chattel mortgage to 
secure the balance of the purchase price or other, mace between the vendor 
and purchaser, and when enforceable, is superior to the vendor's lien or that 
created by the mortgage. 

3. Same--Legal Possession-Rights Implied. 
The requirements of C. S., 2435, that the lien in favor of the artisan mak- 

ing repairs on personal property shall attach under the prorisions of the 
statute, only where made at  the instance of the owner "or the legal posses- 
sor of the property," includes within its terms all persons whose authorized 
possession is of such character as to make reasonable repairs necessary to 



N.C.] SPRIKG TERM, 1922. 27 

the proper use of the property, and which were evidently in the contempla- 
tion of the parties. 

4. SameAutomobiles. 
Where the vendor of an automobile takes a purchase-money mortgage and 

transfers the possession to the vendee for an indefinite period, it is with the 
implied authority in the vendee that he may use the machine and keep it in 
such reasonable and just repair as  the use will require; and where, a t  his 
instance, a mechanic has repaired the same, his reasonable charge for such 
repairs creates a lien on the automobile, retained in his possession, superior 
to that of the vendor's mortgage. 

CLARK, C.J., dissenting. 

APPEAL by defendants 
of WAKE. 

Civil action, heard on 
The follol~ing are the 

from Bond, J., a t  the Fall Term, 1921, 
(23) 

case agreed. 
facts submitted : 

"1. Plaintiff is, and was a t  the time this controversy arose, a citi- 
zen and resident of Franklin County, N. C., and defendants were a t  
said time and are citizens and residents of Wake County, N. C., and 
engaged as a partnership in business as mechanics and artisans in ex- 
pert autonlobile repairing under the name of Auto Repair and Welding 
Company, with their place of business in Raleigh, K. C. 

"2. On or about 22 Rlay, 1920, plaintiff sold one J. TIT. Stewart a 
Liberty Six automobile, motor No. 7K27580, inodel 1919, taking from 
said Stewart a chattel mortgage and note in the sum of $300 as balance 
purcllase money for said automobile. 

"3. The chattel mortgage, a copy of which is attached hereto and 
made part of this agreement, was duly recorded on 22 May, 1920, in 
Book 323, page 323, in the registry of Franklin County. 

"4. Various payments have been made on said note by ,I. R. 
Stewart, and the balance now due and unpaid is $117. 

"5 .  On 3 December, 1920, subsequent to the recording of said chat- 
tel mortgage and note, J .  TT'. Stewart. without the actual knowledge 
and without the actual consent of plaintiff, and witliout notifying plain- 
tiff, drove the said autoinobile to the shop of defendants in Raleigh, 
Wake County, N. C., and a t  the request of said Stewart certain repairs 
were made on said automobile by defendants, which increased the 
value thereof, and a just and reasonable charge for the work done and 
material furnished in making said repairs is $460.55, and bill for said 
amount was rendered to J. W. Stewart and not paid by him within 
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more than ninety days after the repairs were made, and said bill has 
never been paid. 

"6. Tha t  a t  the time said repairs mere made, defendants had no 
actual knowledge of the existence of the mortgage faom J. W. Stewart 
to plaintiff, and had no actual knowledge of any irdebtedness of said 
Stewart to plaintiff. 

"7. Tha t  a t  the time of making said mortgage and a t  the time of 
the driving of said automobile to the *hop of defendants in Raleigh, 
J. \IT. Stewart was a resident of Franklin County, N. C. 

"8. The repairs to said autonlobile were r iade by tlie defen- 
(26) dants without actual knowledge or actual consent of plaintiff. 

"9. A t  the time said repairs were made, J.  IT. Stewart mas 
in possession of said automobile as mortgagor under the mortgage held 
by plaintiff as mortgagee, and said Stewart had bem in possession of 
said automobile a t  all timcs since the execution of .said mortgage, and 
was using and driving same with the knowledge and without objection 
on the part of the mortgagee. 

"10. That  after the repairs were made, and as s3on as plaintiff as- 
certained that  said automobile was in possession of the defendants, h r  
made demand for the possession of same for tlie purpose of foreclosing 
his mortgage and thereby collecting the balance due on the note of J. 
W. Stewart, but  defendants refused, and st111 refuse, to deliver the au- 
tomobile to plaintiff, claiming the right to hold said automobile and sell 
it under the provisions of C. S., 2435, and apply the proceeds to the 
payment of their bill for repairs ahead of plaintiff'?, claim for balance 
due on the note of ,J. IT. Stewart secured by mortgage. 

"11. Plaintiff claims the right to the posvssion of said automobile 
under his mortgage and the right to sell same undel. the mortgage and 
apply the proceeds to the satisfaction of balance due on note of J. W. 
Stewart ahead of payment of the bill of defendants 'or repairs. 

"12. Tha t  said automobile is now in possession of defendants, and 
has a t  all times been in their possession since it wes first left a t  their 
shop by J. W. Stewart to be repaired. 

"13. Tha t  the purpose of tlie submission of this controversy is to 
determine whether the plaintiff, by virtue of his niortgage, is entitled 
to the possession of said automobile and has right to sell same under 
said niortgage and apply the proceeds of sale first to the satisfaction of 
balance due on note of J. V7. Stewart, or whether the defendants have 
the right t o  retain possession of said automobile and sell same under 
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the provisions of C. S., 243.5, and apply the proceeds first to the pay- 
ment of tlie charge of defendants for repairs." 

Submitted by consent of plaintiff and defendants. 
Upon the facts judgment was entered for plaintiff, and defendants 

excepted and appealed. 

TT7zlliun~ H .  and Thomas TV. Ruffin for plaintif. 
Mzirray dllen for defendants. 

HOKE, J. C. S., 2435, provides as follo\vs: "Any ~nechanlc or arti- 
san ~ v h o  makes, alters, or repails any article of personal property a t  the 
request of the owner or legal possessor of such property has a lien 
on such property so made, altered, or repaired for his just and 
reasonable charge for his nork  done and material furnished, and (27) 
may liold and retain possession of the same until such just and 
rea.onable charges are paid; and if not paid for ~ i t h i n  thirty days, if ii 
does not exceed $30, or within ninety days I E  over $50, after tlic n-orli 
was done, such mechanic or artisan may procecd to sell tlie property so 
made, altered, or repaired a t  public auction, by giving two weeks public 
notice of such sale by advertising in some newspaper in the county In 
which tlic work may have been done, or if there is no such ne~vspaper, 
then by i.ost!nf; up notices of such sale in three of the most public 
places in the county, ton-n, or city in whicli the work was done, and 
the proceeds of the .aid sale shall be applied first to the cli>charge of 
the said lien and the expenses and cost of keeping and selling such 
property, and tlie remainder, ~f any, shall be paid over to the owner 
thereof." This statute, p a w d  in tlie valid exercise of tlie police powers 
of government, is applicable to any and all contracts by mortgage or 
otherwise suhcequently made and entered into, and affects thelr mter- 
pretation to the extent that  i t  provisions are pertment. House v. 
Parker, 181 S .C.  40; Tl'hzte v. Kzncnzd, 149 N.C. 415; Bnne v. Ins. 
Co., 06 U.S. 627; Bishop on Contracts, sec. -437. I n  its effect and pur- 
pose the law ls in affirmance of tlie common- la^ hen given to artisans 
who have altered or repaircd article.: of personal property and are in 
possession of same, n-it11 the superadded right of foreclosure by sale in 
order to make the lien effective, and from a perusal of the terms, ~t 
clearly appears that  where such a c l am i.: allowed to prevall it is. and 
is intended to be, a primary lien, superior tr, that  by an existent mort- 
gage or others. The statute providing that the mechanic or artisan may 
liold and retain possession till his reaqonable cost and charges are paid, 
and the p o w r  of foreclowre conferred being by sale of "the property" 
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itself and not of any special interest therein. -4 f ~ r t h e r  consideration 
of the statute will disclose that the lien provided for can only arise 
when the alterations or repairs are made at  the instance of the "owner 
or legal possessor of the property." And from the m2aning and purpose 
of the statute, and under the authoritative and better considered de- 
cisions dealing with the subject, both in the application of the common- 
law principles involved and in the construction of statutes of similar 
import, these terms must be understood and interpreted to include all 
owners of the property and all persons in possession and use of same 
with the knowledge and assent of the owner and under circumstances 
giving express or implied authority from him to have such reasonable 
and necessary repairs made as may be required in the use of the prop- 
erty contemplated by the parties. Smith Auto Co. v. Kaestner, 161 

Wis. 205; Mortgage Securities Co. v. Pfaffman, 177 Cal. 109; 
(28) Reeves & Co. 7). Russell, 28 N.D. 265; Watts, Trustee v. Sween- 

ey, 127 Ind. 116; Broom & Son v. Dale d% Sons, 109 Miss. 52; 
Case v. Allen, 21 Kan. 217; Dmmmond Carriage Co. v. Mills, 54 Neb. 
417; Hamnzond v. Danielson, 126 Mass. 294; Rupper,' v. Zang, 73 N.J.L. 
216; City Sat. Bank v. Laughlin (Texas Court of 4ppeals), 210 S.W. 
617; TT7illiams e t  al. v. Allsup (10 C.B.), 142 Eng. Reprints, p. 514; 1 
Jones on Liens, sec. 744; 6 C. J., p. 1138. In  illustration and support of 
the position as it prevailed a t  coinmon law in case where a dray 
wagon, under a duly registered valid mortgage, was left with the mort- 
gagor for use in the latter's business, and the same ~vas repaired at  the 
instance of the nlortgagor, on a question of priorit?.. of the  mechanic'^ 
lien, i t  was held that where a mortgagee permits the mortgagor of chat- 
tels to retain and use them, authority is impliedly conferred upon the 
mortgagor to have necessary repairs done on the chattels and the lien 
of an artificer for repairs done under employment of the mortgagor 
will have priority over the lien of a mortgage, although the latter be 
duly recorded. And in the case from the English court of Williams et 
al, v ,  Allsup, a mortgagor in possession and use of a ship, with assent 
of the mortgagee, had certain necessary repairs dcne thereon, it was 
claimed that a certain statute had modified the common-law principle 
giving the mechanic's lien the preference. In  rejecting the position con- 
tended for Byles, J.,  speaking to the instant question said: "The mort- 
gagees have permitted the mortgagor to be in the uncontrolled posses- 
sion of the vessel; and it should seem to have been a mortgage for an 
uncertain and undefined period. Kow, as it is obvious that every ship 
will from time to time require repairs, i t  seems but reasonable, under 
circumstances like these, to infer that the mortgrzgor had authority 
from the mortgagees to cause such repairs as should become necessary 
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to be done upon the usual and ordinary terms. Now, what are the usual 
and ordinary terms? Why, that the person by whom the repairs are 
ordered should alone be liable personally, but, that the shipwright 
should have a lien upon the ship for the work and labor he has expend- 
ed on her." And on statutes enacted in affirmance and extension of the 
common-law principle and expressed in terms exactly or substantially 
similar to the one before us, in Broom v. Dale, 109 hliss., supra.. the 
Court held: "Under Code 1906, see. 3075, which is merely declaratory 
on the common law, and which provides not only that a mechanic nlay 
retain, in his possession, any article which he repairs until the price of 
his labor and material furnished shall he paid, but also provides for the 
enforcement of the lien, where a mechanic repaired an autonlobile, the 
repairs being ordered by the person in possession, who was apparently 
authorized to contract for same. Such mechanic has a lien for 
his labor, which takes precedence over the rights of the vendor (29) 
of the machine who sold it, reberving title to secure payment. 
but transferred the posseesion to the party ordering the repairs." And 
in Securities Co. v. Pfaffmnnn, 177 Cal., supra, the Court held: "Under 
sections 3050-52 of the Civil Code, the possessory lien of the improver 
or repairer of personal property is superior to the pregxisting lien of 3. 

chattel mortgage." And in Smith v. Kaestner, 164 Wis.: "The me- 
chanic's lien, given sec. 3343, Stats., for repairs upon personal property 
is  superior to the lien of a duly filed prior mortgage upon the property." 
This was an action of replevin by the vendor holding a mortgage for 
the purchase price, which had been left in possession of purchaser for 
use, and which had been repaired a t  her instance, Vinje, J., delivering 
the opinion, after stating that there was conflict of opinion in claims 
dependent upon the con~mon-law principles alone, said: "In view of 
the provisions of our statutes we need not consider the question of the 
priority of the common-law lien over an antecedent mortgage. Section 
3313 expressly gives the mechanic a prior lien when he has made the re- 
pairs a t  the request of the owner or legal possessor of the property, for 
i t  says that in such case he may retain possession of the property until 
his charges are paid. In  the case the defendant (the purchaser) was 
the legal possessor and the repairs were made a t  her request. The 
clause 'and nlay retain possession of such property until such charges 
are paid' contains no exception in favor of prior-lien claimants, and the 
court can make none. When the repairs are made a t  the request of the 
owner or legal possessor of the repaired property, the statute insures 
possession thereof in the mechanic till his just and reasonable charges 
are paid." And speaking generally t o  the question of priority in Jones 
on Liens, sec. 714, the author says: "It is certain that the mortgagor 
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cannot by contract create any lien which shall have priority over the 
mortgage. But  the mortgagee's authority for creating the lien may be 
implied, and the implication arises from the mortgagor being allowed 
to remain in possession of the property and to use itt for profit." There 
are cases apparently to the contraiy in some of the other states, but we 
do not consider it necessary or desirable to make extended references 
to these decisions. Some of them proceed on the principle that the lien 
claimed, not being made dependent on retention of possession, was en- 
tirely statutory, and as the statute in terms established no priority, the 
mortgage of prior registry would hold its preference. This seems to be 
the position approved in Shau: v. Webb, 131 Tenn. 173. I n  others in- 
terpreting the common-law principle it has been held that the right to 
incur the charges claimed to the owner's prejudiccb was not implied 
from the possession and use allowed by the owner to the person who 

made tlie contract for the services rendered. Thus, in Storms v. 
(30) Smith, 137 Mass. 201, it was decided that a claim for storage of 

furniture incurred by the mortgagor in possession should not 
prevail as against the mortgage of prior registry, the right to incur such 
a charge not being implied from the possession allowed to the mort- 
gagor. But the same Court, in Hammond v. Danielson, 126 Mass., 
supra, held that in case of repairs to a hack the artisan's lien had prior- 
ity, it appearing that the use of the hack was contemplated. But  in 
none of these cases, so far as examined, was the prioi-ity of the artisan's 
lien denied, where, as in this instance, the statute in affirmance of the 
common law to the artisan the' right to retain the property till 
the reasonable repairs are paid for, with the furtlicr right to sell the 
property for same, and, where the repairs in question are made at  the 
instance of the owner himself, or legal possessor, that is, one to whom 
the owner has given possession, and under circums;ances clearly con- 
templating that the property sliould be kept in use by the possessor and 
the necessary and reasonable repairs made. I t  is clear that on the facts 
presented and on others in like case, the vendor of an automobile tak- 
ing a purchase-money mortgage, and who transfers tlie possession to 
the vendee for an indefinite period, does so in conten~plation that the 
machine is to be used and kept in use, and with the implied authority 
to have such reasonable and just repairs made as ~ i i l l  be required by 
the purpose contemplated. I t  is urged upon our attention that on au- 
thority with us, where a vendor takes a purcliaw-money mortgage 
which is duly registered, the title is considcred as never having passed 
to the vendee, but that the vendor remains continuously the owner, and 
for the purpose of shutting off existent liens this is undoubtedly true. 
~ur thermore,  it is the recognized principle in this jurisdiction that a 
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mortgagee, after default, is regarded as the owner, with the right of tali- 
ing possession of the property a t  will. Hznson v. Smith, 118 N.C. 303. 
Bu t  the principle we uphold and apply in this case is not in contraven- 
tion of these rulings. Here the statute, as stated, gives the prior lien for 
repairs, whenever they are made a t  the instance of the "owner or legal 
possessor," and our dccislon rests upon the position that  the mortgagor 
is such legal possesoor, having implied authority from the owner, the 
mortgagee, to contlact for repairs and subject the macliine to the lien 
as provided. Again, n-e are referred to various decisions in this State to 
the effect tliat In order to a valld mechanic's lien there must be a per- 
sonal debt upon which i t  may be based. Tlw caqeq n-liere this principle 
has been upheld were those involving claims for a ineclianic's lien of 
real estate, coming under other provisions of otlier laws, C. S., 2433, 
et  al., as in Keamey v. Vann, 154 K.C 311; IVeatlzers v. Borders, 124 
N.C. 613, or if against personalty the poper ty  was in the posi- 
tion of fixtures and the artlsan was never in possession of same. (31) 
Thus, in Baker. v. Robbzns, 119 N.C. 289, the claimant had made 
repairs on a stationary boiler used in operatmg a san-mill, and was 
never in possession of the boiler m t l m  the purview and meaning of the 
statute we are now considering. IYllile some of the expressions in this 
opinion may militate against the validlty of the defendants' lien, a per- 
usal of the opinion ~vil l  show that  it proceeded upon the theory that  
the claimant was not in posseq*ion of the property, and had never been. 

On tlie facts set forth in the case agreed, we are of opinion, and so 
hold, tliat defendant's claim for reasonable repairs made a t  the in 
stance of the legal posseseor and under the implied authority of the 
mortgagee, has the prior lien, and tliib will be certified that  judgment 
may be entered and enforced pursuant to law. 

Reversed. 

CL~RIC,  C.,J., dicsenting: The sole question presented by this a!,- 
peal is whether the plaintiff, who retained title to an  automobile by 
virtue of a chattel mortgage, executed a t  tlie time of the sale, for t l : ~  
balance due on the purchaqe money, which was duly recorded in the 
resident county of the mortgagor and mortgagee, is entitled to priority 
in the paynient of balance due on his debt sccured by said mortgage, 
over thr hen of a inecllanic for repairs on said autoinobilc made in a 
county other than that  of the mortgagor's residerlce without tile k n o ~ l -  
edge or consent of the mortgagee. The trial court rendered judgment in 
favor of the mortgagee, and the defendant, claiming the mechanic's 
lien, appealed. 
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Baker v. Robbins, 119 N.C. 289, is practically on "all fours" with the 
present case. I n  that instance the mortgagor of a sawmill boiler, with- 
out the consent or knowledge of the mortgagee, employed the plain- 
tiff mechanic to repair the boiler. The latter filed his lien for repairs, 
claiming priority over the recorded mortgage. The Court held: "This 
case falls under the doctrine laid down by the Court in Hanch V .  

Ripley, 127 Ind. 151, where it was held that the lien of a mortgage is 
superior to a subsequent lien created by statute." 

In  Smoak v. Socktoell, 152 N.C. 503, this Courl, held that where a 
chattel mortgage for the purchase money of a muk was properly regis- 
tered in the county of the mortgagor's residence as required by Rev. 
1905, sec. 982 (now C. S., 3311), the mortgagee could recover the mule 
wherever found. The plaintiff in this case, siinultan~~ously with the con- 
veyance of the automobile, having taken a mortgage, the title was 
never for an instant out of the pIaintiff. Bunting v. Jones, 78 N.C. 242, 
and the numerous citations to that case in 3 Anno. Ed. There is no re- 

lease or waiver even alleged against the vendor, who has re- 
(32) mained a t  all times the owner of the legal litle to the property 

sold. 
There is no implied waiver, from the mere fact that the purchaser is 

allowed to use and operate the inacliine, of the oxner's right to take 
possession of the property on nonpayment of the balance due. The 
vendee mas not the agent of the vendor. He was tenant a t  will and had 
no more right to give a lien for repairs thereon than to sell it or to 
mortgage it. He could not "improve the owner out of his property." 

I t  is true the defendant has placed his work upon the machine, but 
he has acquired thereby a lien only on the mortgagor's interest thereon. 
It was exactly the case as if a party in possession of a stolen or bor- 
rowed iiiule had placed him in a livery stable to board without the 
knowledge or consent of the owner. In  such case h ~ .  would lose his lien 
for tlie feed. The defendant w a  negligent in t h ~ t  he did not make 
proper inquiry as to the ownersliip or did not take the precaution to 
wire to the county-seat of the owner's residence. If lie did not take this 
trouble it was his own fault. 

On the other hand, tlie owner of the machine had his money invested 
therein, and he mas guilty of no negligence whatever. He took his mort- 
gage for the purchase money, and had it recorded i i  the manner requir- 
ed by law. He had no means by which he could prevent the mortgagor 
from driving the machine into another county, and could give no notice 
beyond the registration of the mortgage, whereas the mechanic could 
and should have ascertained the omncrsllip before placing the repairs 
on the n~achine. 
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The owner has done all that  tlie law required, and has a right to re- 
cover the money due him on the property, to which he still holds the 
legal title until the purchase money is paid in full. The mechanic has 
put his labor on tllr machine, but  he took no care to ascertain before- 
hand the ownership of the property. As between the two claims, the 
owner has complied with the law in every respect and been negligent 
in nothing, and should not lose his lien in favor of the subsequently 
accruing claim for repairs to a party who was negligent. 

This doctrine has always been observed as to mules and other an- 
imals who can be carried from county to county, and it is doubly es- 
sential that  it should be enforced in the case of automobiles, which can 
be moved rapidly not only to other counties but to other states, and as 
to which the registration plate gives a better opportunity to inquire as 
to the ownership of the property than could be ever afforded to the 
owner of a mule or horse, as to i~h ich ,  as in Smoak v. Sockwell, supru, 
i t  was held in an opinion by Hoke, J., that  "the mortgage having been 
duly registered according to the statute, was a valid lien on a mule 
wherever the same could be found." 

The importance of the priority claimed by the defendant in 
this case is clear from the fact that  the anlount of repairs claim- (33) 
ed as a lien by the mechanic is $460.55 on an automobile that  
cost $500 originally, and the assertion of the priority of the lien for re- 
pairs will wipe out the balance due on the mortgage of $117. 

Registration of tlie mortgage upon a proper probate is notice to all 
the world of the existence thereof and the nature and extent of tlie 
charge created by it. Harper v. Edwards, 115 S.C.  246. 

The laws of this State recognize the priority of a recorded mortgage, 
and the plaintiff should be allowed to take possession of the automobile 
and sell it to satisfy tlie balance due on his mortgage. If this is not 
done, it will upset the entire law of registration, so clearly understood 
and strictly adhered to in this State. To  exempt an automobile froin 
this rule would be in violation of tlie well settled doctrine by which 
owners or mortgagees can protect themselves againbt subsequently ac- 
cruing claims. The defendant has been careless; the plaintiff has strictly 
followed the law, and has done nothing to TT-ai~e  his rights in the prop- 
erty, and should be entitled to recover tlie balance due. 

Czted: Harris v. R .  R., 190 N.C. 483; Hughes v. Lassiter, 193 N.C. 
657; Supply Co. v. Plumbing Co., 193 S . C .  635; Motor Co. v. Motor 
Co., 197 S . C .  375; Keich v. Triplett, 199 S .C .  681; T.Villls v. Taylor, 
201 K.C. 469; Motor Co. v. Belcher, 204 N.C. 770; Finance Ins. v. 
Thompson, 247 N.C. 146. 



IN THE SUPREME COURT 

S. S. RIcNINCH ET AL. V. AMERICAN TRUST COMPANY ET AL, 

(Filed 22 February, 1922.) 

1. Trusts-Frand-Parol Trusts-Equity. 
Where the mortgagee of lands has induced the mortgagor not to file his 

petition in voluntary bankruptcy by agreeing by par0 that the mortgage be 
foreclosed by suit, bought in by the mortgagee, and held in trust to make it 
obtain the best available price, and in breach of this contract the mortgagee 
has become the purchaser a t  the judicial sale, and has failed to perform his 
agreement, and has negligently resold the land below the prices it should 
have brought, and the gravamen of the present action is the fraud thus per- 
petrated, the parol contract is but an incident to th? fraud, against which 
equity will relieve; and the statutes in other jurisdictions which will not 
permit a trust in lands to be established by parol, has no applicatioa. 

2. Same--Constructive Fraud-Mortgages-,Judicial Sales-Foreclosures. 
Where the mortgagee has become the purcliaser of the mortgaged land in 

proceedings to foreclose by suit, and ha9 perpetrated a fraud upon the mort- 
gagor in violation of a parol agreement he had therc,tofore macle with him, 
to hold the land in trust for certain purposes, the mortgagee's breach of the 
parol contract constitutes a species of constructin,, if not actual fraud 
against which equity will relieve, and establish a trust in favor of the mort- 
gagor to prevent the perpetration of the fmuci. 

3. TTusts-Equity-.4ctual Fraud-Bad Faith-Conlgtructive Fraud.  
Equity, in proper instances, mill not withhold relief if actual fraud be not 

shown, when such conduct and bad faith is s h o w  on the party against 
whom it is sought as  would shoclr the conscience of the chancellor. 

4. SameJudpnents -Es toppe l .  
A judgment in a suit of foreclosurc of a n~ortgage on land does not estop 

the mortgagor from showing such fraud therein on the purchaser's part as 
will create a constructive trust in his behalf. 

5. Trusts-Mortgages-Equity-Damages. 
Tlie rules of equity are those of conscBieuce and prevail where the relief a t  

common law is inadequate and deficient; and where the purchaser of land 
foreclosed by suit haa fraudulently disposed of the lands which he should 
have held in trust, he will be held to respond in damages. 

6. Pleadings-Interpretation-Lex Fori-Trusts-F'Ivaud-Express Trusts. 
Where suit is brought here to affect the f(:reclosure at  a judicial sale of 

land in another state with a trust co mcllcficio, the pleadings will be con- 
strued under our own decisions, the 2e.x fori. as to whether the allegations 
are sufficient to allege a constructive trust, liberallj construed, or only :ui 
express trust: Held, in this case, a constructive trust was sufficiently alleged 
to be shown. 

7. Appeal a n d  Error-Presumptions-Burden of Proof-Prejudice. 
Error alleged on the trial in the Snperior Courl must affirmatively be 

showu by the appellant in the Supreme Court. ~vitf certainty that he has 
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thereby been prejudiced or disadvantageously circumstanced before the jury, 
which does not sufficiently appear in this case to award a new trial. 

APPEAL by defendants from Harding, J., at  March Term, 
1921, of ~UECKLENBCRG. (34) 

Civil action to recover damages for an alleged breach of trust. 
In  1917 the plaintiffs w x e  financially embarrassed. They owned a 

valuable brick plant and about 682 acres of river-bottom land, situate 
on the banks of the Catawba in York County, South Carolina. This 
property was mortgaged to tlie American Trust Company to  secure 
the payment of certain outstanding obligations, aggregating approxi- 
mately $34,000. The mortgagee trust company filed suit in the court 
of common pleas of York County, South Carolina, to collect this in- 
debtedness and to foreclose the niortgages held against said properties. 

Regarding the transactions and dealings between the parties subse- 
quent to this date, there was allegation and also proof tending to show 
that at  the time said suit was instituted, and while the same was pend- 
ing against the plaintiffs, there was no market for the realty covered 
by said mortgages and no market for the brick plant and machinery 
covered by same, and the plaintiffs ITere unable to sell said property, 
or to raise money with which to pay off tlie indebtedness held by the 
defendant trust company; that the United States of America had re- 
cently declared that a state of war existed between this country 
and the Gcrnlan Empire, and the business conditions generally (33) 
were greatly disturbed and the business of the plaintiffs was 
practically a t  a standstill. The plaintiffs, realizing their inability to 
meet their debts, were preparing to file a petition in bankruptcy when 
the American Trust Company, through its officers and agents, approach- 
ed the plaintiffs and represented to them that the said trust company 
desired to help the plaintiffs in their financial distress; and that if th. 
plaintiffs would not file a petition in bankruptcy, but would consent for 
a decree of foreclosure to be entered by the state courts of South Car- 
olina, the said defendant would give the plaintiffs untll some time in 
February, 1918, to effect a sale of their property; and that if the plain- 
tiffs should be unable to effect a sale of their property by that time, or 
raise the money with which to pay off tlie mortgaged indebtedness, the 
said trust company mould protect the interests of the plaintiffs by buy- 
ing in the property for them and selling it to the best advantage-it 
being understood and agreed between the plaintiffs and the American 
Trust Company that this should be done, if it became necessary to sell, 
and in this event the defendant mas to hold said property in trust for 
the plaintiffs and sell the same a t  private sale, with the assistance of 
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and subject to the approval of plaintiffs. It was further understood that 
the defendant trust company would use due diligence to sell the prop- 
erty a t  a fair and reasonable price, acting for and on behalf of the 
plaintiffs in thus handling the property. 

The plaintiffs, relying upon the above representzltions, permitted the 
defendant trust company to buy in the South Calmolina property, wit!l 
the exception of a small tract, for the sun1 of $lE1,700, which i t  is al- 
leged mas a grossly inadequate price. 

There was further allegation and proof tending to s h o ~  that the 
American Trust Company did not faithfully discllarge the agreement 
wliich it had made with plaintiffs, and did not sell the property for the 
best price obtainable, and did not use due diligenve in making sale of 
same; but carelessly, negligently, and wrongfully, in breach of its 
agreement with plaintiffs, and in breach of the duties imposed upon it 
by law, and in breach of the trust imposed upon it by equity, slaughter- 
ed and sacrificed said property and sold same a1 a price which was 
grossly inadequate, without the consent of the plaintiffs and without 
consulting the plaintiffs, in violation of the agreement and promise 
which it had made. 

The defendants denied the existence of any trust agreement with 
plaintiffs, and denied that they had purchased under or in consequence 
of such agreement; and, on tile other hand, alleged that they made dili- 
gent efforts to obtain, and did obtain, the best price possible for the 

property, and pleaded the judgment of t ~ e  court of common 
(36) pleas of South Carolina as an estoppel and in bar of plaintiffs' 

right to recover. 
Upon the traverse and issues thus joined, the jury returned the fol- 

lowing verdict: 

"1. Are the plaintiffs estopped from prosecuting their first cause of 
action by the final judgment or decree rendered by the court of com- 
mon pleas of York County, South Carolina, in tlw consolidated actions 
in which the American Trust Company mas p1ain:iff and the Charlotte 
Brick Conlpany and S. S. AIcXincli e t  al. FTere defendants, as alleged 
in the answer? Answer: 'No.' 

"2. Did the defendant American Trust Conlpany agree with the 
plaintiffs to purchase their South Carolina property, if a public sale 
thereof should be had, and hold the same for the me and benefit of the 
plaintiffs, and dispose of it subject to their approval, as alleged in the 
complaint? Answer: 'Yes.' 

"3. Did the plaintiffs rely upon said promise and allow said prop- 
erty to be bid in by the defendant, as alleged? Answer: 'Yes.' 
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"4. If so, did the defendant American Trust Company bid in the 
said property a t  a grossly inadequate price, as alleged? Answer: 'Yes.' 

"5.  If so, did the defendant American Trust Company wrongfully 
and negligently dispose of said property for less than its value, as al- 
leged? Answer: 'Yes.' 

"6. What damages, if any, are the plaintiffs entitled to recover of 
the defendant American Trust Company? Answer: '$20,344.' " 

Judgment on the verdict in favor of the plaintiffs; defendants ap- 
pealed. 

Stewart & McRae  and Stack,  Parker & Craig for plaintiffs. 
Cansler & Cansler, John M.  Robinson, and James A. Loclchart for 

defendants. 

STACY, J., after stating the facts as above: The foregoing state- 
ment of the case will suffice for a sufficient understanding of our present 
decision. There are other circumstances, relating chiefly to the second 
cause of action, which are deemed unnecessary to be set out in detail, 
as they are only subsidiary to the objective and controlling facts above 
stated. 

His Honor directed a negative answer t o  the first issue; and this 
presents for our consideration the validity of the defendants' plea of 
estoppel, based upon the judgment of foreclosure entered by the court 
of common pleas of York County, South Carolina. The defendants con- 
tend an absolute title was decreed by said judgment, and that, under 
section 7 of the statute of frauds, which is recognized as a part 
of the South Carolina law, the plaintiffs are not entitled to set (37'  
up a par01 trust in lands; and, therefore, should not be permitted 
to maintain this suit. Plaintiffs, in reply to this contention, say (1) that 
the defendants have failed to plead the South Carolina law; (2)  that 
the statute of frauds, including section 7, is no bar to their right to 
prosecute this action; and (3)  that the foreign law is not applicable, 
but, even if it is, they are still entitled to recover under the verdict 
rendered herein. 

In undertaking to ascertain the relative merits of these opposite and 
conflicting claims, a clear understanding of the exact basis of the al- 
leged cause of action becomes essential and indispensable. Plaintiffs are 
not seeking to recover on the agreement nor to have it specifically en- 
forced; but the gravamen of the coinplaint is the alleged mala fide of 
the defendant in procuring the title in confidence and failing to dis- 
charge the trust in keeping with the principles of equity and good con- 
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science. The statute of frauds was not intended to shelter or to shield 
frauds, but to prevent them. 39 Cyc., 171. Thus, tlie ground of equit- 
able relief and inimunity from the statute is the fraud, alleged to have 
been perpetrated, and not the agreement to hold in trust. Floyd V .  

Dufly, 68 \V. Va. 339; 33 L. R. -4. (X. S.),  883. I t  is not the parol con- 
tract, but the trust that is sought to be enforced. If the plaintiffs were 
lulled into security and thereby induced to desist from trying to save 
their property, and the defendants were permitted to purchase i t  a t  n 
grossly inadequate price, then the right of action rests, not upon the 
parol contract, but upon the fiduciary relations and transactions of 
which the agreement was a mere attendant. Hence, for the defendant 
trust company, in breach of the confidence which it had thus acquired, 
to repudiate the trust and dispose of said property for less than its 
value, wrongfully and negligently, would render its claim of abso- 
lute o~nersh ip  contrary to conscience and at ~ a r i a n c e  with the first 
principles of right. Rice v. Rice, 107 llicli. 241; 'Thompson v. Thomp- 
son, 30 Neb. 489; 26 R. C. L., 1238. This would be an unjust enrich- 
ment amounting to a legal fraud, which tlie law cannot condone. Cook 
v. Cook, 69 Pa .  443. 

On tlie other hand, with an eye single to the prixiple. of fair dealing 
and in order to frustrate the wrong thus sought tcl be done, equity will 
establish a trust in favor of the plaintiffs so as to prevent what other- 
wise would ainount to a fraud. Stahl ?:. Ptahl, 214 111. 131. It is not tlie 
fact that the bargain, by which the title \Yas obtained, rests in parol 
that governs the case, but the fact tlilzt the title was procured in confi- 
dence, the breach of which conditutes a species 3f constructive if not 
actual fraud and bad faith. Arnston v. Sheldon F k t  S a t .  Bank, L. R. 

A., 1918, F., 1038, and note. It would be slrange, indeed, if such 
(38) conduct were b ~ y o n d  the reach of a court of equity. Sumner v. 

Staton, 151 N.C. 198; Avery v. Stewart, 136 N.C. 437. It is not 
necessary that actual fraud be shown, but the ~:stablishnxnt of such 
conduct and bad faith on the part of the defendants as would shock 
the conscience of a chancellor will suffice to invoke the aid of a court 
of equity. Forbes v. Harrison, 181 S.C. 464. The oral agreement, in- 
stead of being a bar to plaintiffs' right to recover, is a pertinent cir- 
culnstance tending to support the allegations of fraud. 

liTTThere a purchaser a t  a judicial sale becoines such under such cir- 
cumstances or state of facts as would make it a fraud to permit him to 
hold on to his bargain (Collins v. Sullivan, 135 Mass. 461; Hansen 21. 

Hansen, 188 Pac. 460), as by representing that he is buying for the 
benefit of those who own or h a ~ e  an interest in the property being sold 
(Marlaft  V. Warzcick, 18 N.J. Eq. 108)) or that lie intends to reconvey 
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such property ( M c S e u ;  v. Booth,  42 AIo. 189; Henry  v. B r o x n ,  S 
N.,J. Eq. 2 G ) ,  and thereby obtains i t  a t  rt secr~fice, the courts will rc- 
lieve againd such fraud; and the person 1~110 has gained a n  advantage 
by means of such fraudulent acts will be converted into a trustee for 
those who have been injured thereby." 39 Cyc. 176. 

The trusts thus establish~d or created are usually denoted construc- 
tive tru-ts because they are born of necessity, by operation of law; and, 
whcre the facts precented are sufficient to raise such a trust, tliey talie 
the case out of the operation of the statute of frauds. I t  is an establish- 
ed rule of equity tha t  the statute n-ill not be allo\ved to operate as a 
protection for a fraud, or as a means of seducing the unwary into a 
false confidence, whereby their intention. are th~vartetl, or their In- 
terests are betrayed; but against wch practices the law, as formerly ad- 
ininistercd in chancery, sets itself lilic flmt or adamant. Brogdefz z). 
G~bson,  1% S . C .  16; d v e r y  v. Slewart ,  136 S .C.  426; Gorrell 21. Al- 
spazcgh. 120 X.C. 362; Bnnson  21. Brinson, 75 Cal. ,523; 39 Cyc. 170; 
26 R. C. L. 1233. 

I n  the English case of Hazgh v. Kalle, rcportcd in 7 Chancery Ap- 
peal Caqes, 469, Lord J u s t r e  James,  spealilng to this question, said: 
"The defendant admits tliat he took tlie estate upon the inost positive 
(oral) agreerncnt to return i t ;  but in anot lm part of his answer lie set5 
up the .tatutc of fraud-, and c l a i m  the c-tate as n riglit. S o w  the 
statute of frauds no doubt says that n per-on claiming under any dec- 
laration of trust or confidence must show tliat in writing; but t!ie 
ctatute goes on to qay tlmt no resulting truar, and no trust arising fro111 
operation of law, is n-ltliin tli:tt enactnicnt. I appvliend it is clear that  
tlie statute of fraud. TI-as never intended to prevent tlic court of eqiiitp 
from giving ralief in the case of a pl:tin, clear, anti dellberate fraud." 

This i~ cot only tlic l n ~ r  as it obtains wit11 us, and as held 11-1 

othcr jur id ic t~ons  iGrtfl?n 21. Taylor ,  139 Intl. 373;  Noover v. (39) 
Strohm. $4 Pa. Sup. 1771, but it is a150 the 1 a ~  of South Cnro- 
lina, as declared by the Supienie Court of tha t  state. 

In  Jarrott v .  IiuFer IS.C.1, 39 S E. 333, the doctrme is announced as  
follows: "One orally agiced to attend a judicial sale of real e-tatc held 
by a trustee. and purchased the same for the trustee and hold it as sc- 
curity for payment of the price to him by tlie trustee. H e  purchasxl the 
premises, and the trustee, relying on the ngrecnicnt, did not attend the 
sale: Held,  that  a trust would be declared in favor of plaintiff on the 
land notnitlistanding the statute of frauds; tlie relief not being based 
on the agreement, but on the cli~lling of tlie bidding a t  tlie sale." 

And again, in B a n k  21. Alderman (S.C.), 91 S.E. 296, Gary ,  C.J.,  
quotes with approval from 30 Cyc. 169, the following concise and perti- 
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nent statement: 'lConstructive trusts do not arise by agreement or from 
intention, but by operation of law; and fraud, actual or constructive, 
is their essential element. Actual fraud is not necesfary, but such trust 
will arise whenever the circumstances under whicl- the property was 
acquired make i t  inequitable that i t  should be retained by him who 
holds the legal title. Constructive trusts have been said to arise through 
the application of the doctrine of equitable estoppel, or under the broad 
doctrine that equity regards and treats as done what in good con- 
science ought to be done Such trusts are also know11 as trusts ex male- 
ficio, or ex delicto, or involuntary trusts, and their forms and varieties 
are practically without limit, being raised by courts of equity, whenever 
it becomes necessary to prevent a failure of justice." 

Possibly it would be well to note, also, that, just as in the English 
statute, sec. 3677 of the Civil Code of South Carolina, provides that 
"trusts arising, transferred or extinguished by implication of law," are 
excepted from the operation of the statute of frauds. See, also, Fairey 
v. Kennedy (S.C.), 47 S.E. 138, and Knobelock v. Elank, 43 S.C. 233. 

This position as it prevails with us is so fully and accurately stated 
in the leading cases of Avery v. Stewart, supra; Sylces v. Boone, 132 
N.C. 199, and Davis v. Kerr, 141 K.C. 11, that we content ourselves 
by referring to these cases as controlling authorities on the subject now 
in hand. 

Thus, under the law as i t  obtains here and elsewhere, and as declar- 
ed in the State of South Carolina, i t  would seem that the plaintiffs are 
entitled to maintain their suit; and that the statute of frauds is in no 
way a bar to its prosecution. The equity sought 1,o be enforced does 
not rest upon the idea of the specific performance of a par01 contract, 

but rather upon the idea of enforcing the execution of a trust- 
(40) the relation of the parties being that of trustee and cestuis que 

trustent. Allen v. Gooding, 173 N.C. 93; Russell v. Wade, 146 
N.C. 116; Cloninger v. Summit, 55 N.C. 513. 

But it was earnestly rontended on the argument that, as the prop- 
erty in question has been sold, there is nothing to which the trust may 
attach, and, therefore, it must fail because it cannot be enforced. I n  
reply to this position, it is sufficient to say that the law, in principle if 
not upon the same state of facts, has been declared otherwise in Mfg. 
Co. v. Summers, 143 K.C. 102, and Sprmkle v. Wellborn, 140 N.C. 163. 
Equity is not so easily daunted, for it is that system of jurisprudence 
in which the conscience rules; it is not bound by form, but seizes the 
substance and affords relief where the law, on account of its univer- 
sality, is inadequate or deficient. I ts  arms are neither short nor palsied; 
and hence, it will so mould its decrees as to fit the exigencies of each 
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particular case. It regards and looks upon that as done which of right 
ought to be done (equity's favorite maxi~n)  ; and here, the defendant 
having wrongfully and negl~gently sold the property which it held in 
trust a t  a grossly inadequate price, it is but meet that the offending 
party should respond in damages to the extent of the value of said 
property. iJTewton v. Porter, 69 K.Y. 133. 

I t  should be observed that we are not now dealing with the principles 
of an express trust, or one based solely upon contlact, stripped of any 
element of actual or constructive fraud. I t  will be readily conceded that 
the mere nonperformance of a parol agreement, unacconlpanied by 
any circunistances of oppression or inequitable conduct, would not of 
itself entitle the plaintiffs to relief. 39 Cyc. 178. Herein lies the dis- 
tinction between the contentions and arguments of the opposing sides 
to this controvcrsy. Plaintiffs maintam that a constructive trust ha3 
been shown and established, while the defendants earnestly contend 
that, a t  most, only an express parol trust has been alleged or proven. 
The authorities cited and relied upon by both sides are clearly dia- 
tinguishable by reason of the underlying differences of the two posi- 
tions. From the hypothesis or premise of each the opposite and diver- 
gent conclusions readily follow. But in the light of the verdict, as ren- 
dered by the jury, it would seem that the plaintiffs have sustained their 
allegation of a constructive trust. Thus, it becomes necessary to treat 
in detail the cases cited by the defmdants, as they bear largely upon 
the doctrine of an express trust. 

The learned witnesses for the defense, Judge Jones (former Chic>j 
Justzce of the State Suprenie Court), and Mr. hlarion of South Caro- 
lina, based their testimony, in the main, as to the law of their state, 
upon the assumption that an express trust had been alleged and 
set up in the complaint. But in the construction of the plead- (41 I 
ings, our new Ian., the lelc fori, is to govern (31 Cyc. 45) ; and 
with us a liberal construction must be given in favor of the pleader, 
"with a view to substantial justice between the parties." C. S., 535;  
Nartsfield v. Bryan, 177 N.C. 166. We think the facts alleged are suffi- 
cient to establish a constructive trust. McFarland v. Harmngon, 176 
N.C. 191; Rush v. McPherson, 176 X.C. 562; 26 R. C. L., 1232. I t  was 
conceded by the defendants' witnesses that, with respect to the doc- 
trine of constructive trusts, the law of South Carolina is not materially 
different from that announced by this Court in ilvery v. Stewart, 
supra, and other cases to like import. 

Holding, as we do, that the instruction on the first issue was correct, 
whether tested by the law of this State or by the law of South Caro- 
lina, it follows that the remaining exceptions, which group themselves 
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principally about this pivotal question, must be overruled. To consider 
them seriatim would only entail a repetition in p x t  of what has al- 
ready been said. 

There is one exception of a different nature, however, which calls for 
further discussion. \Ire quote from the record: "During the taking of 
the testimony, pending argument as to the competency of certain ques- 
tions and answers and explanations offered by the witness P. C. Whit- 
lock, the court, in the presence and hearing of the jury, asked the ques- 
tion whether the witness mas appearing as attorney or as a witness, 
stating that the court was just a t  this point unable to see." To the 
foregoing remark of the trial judge the defendant excepts, which is 
defendant's fifteenth exception. 

Some difficulty has been experienced in arriving a t  a satisfactory coil- 
clusion as to what disposition should be made of this exception and 
assignment of error. But as it does not appear with certainty that the 
defendants have been prejudiced, or disadvantag~ously circunwtanced 
before the jury, by the remarks of the judge, we must overrule the 
motion for a new trial based upon this portion of the record. 11.4ppel- 
lant must show error; we will not presume it, but he must make it ap- 
pear plainly, as the presumption is against him." In  re Snzith's Will, 
163 K.C. 464. See, also, 1 Michie Digest 695, and authorities collected 
under title, "Burden of Shomring Error." 

We are not unmindful of the recent decisions of Jlorris 21. Kramer, 182 
N.C. 87; Chance v. Ice Co., 166 N.C. 495; acd others to like effect. And 
it will be conceded that the instant exception, viewed from one stand- 
point, may be in the twilight zone, bordering near the line of reversible 
error; but me are not satisfied or convinced that tEe facts presented are 

sufficient to bring it under the doctrine announced in these late 
(42) cases. On the other hand, it would seem that the ruling adopted 

in S .  v. Browning, 78 N.C. 555, "unless it (appear with ordinary 
certainty that the rights of the defendants have been prejudiced in 
some way by the remarks, or conduct of the court, it cannot be treat- 
ed as error," is more nearly applicable to the case a t  bar. The record 
shows that counsel for plaintiffs were examining the witness with re- 
spect to certain interest calculations. He answered the questions about 
figuring the interest on the debt of $34,000; and further, without any 
question being asked, volunteered a statement in regard to the home 
place, which was not i11 controversy. Continuing, and of his own ~loli- 
tion, the witness proceeded to comment on the statement of 19 April, 
1919, saying: "The inference is attempted to be drawn here, as I un- 
derstand it, that this is an accounting between the American Trust 
Company and Mr. McXinch." Here the attorney for the plaintiffs in- 
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terrupted him with the question: "After figuring over the interest, if 
you please, I would like for you to first answer my question." Then 
followed argument as to the right of the witness to make his explana- 
tion, in which the witness himself joined; and it was during this argu- 
ment, and not while he was testifying, that the court asked the ques- 
tion of which defendants complain, evidently meaning that if Mr. 
Whitlock were making his explanation and arguments as an attorney 
the court would listen to them, but, if as a witness, he would have to 
confine himself to the questions propounded. At Ieast, such appears fo  
be the more reasonable interpretation of the judge's inquiry and com- 
ment. 

In S. v. Robertson, 121 N.C. 351, it was said: "It devolves upon the 
party complaining to show that the court has in some way expressed 
an opinion on the facts, and that it is prejudicial to him, or that it 
must be reasonably inferred that he mas prejudiced thereby." Again, in 
S. v. Brabham, 108 N.C. 793: "Remarks by the court of doubtful 
propriety are not ground for exception, where it appears they did no 
harm to the defendant." There must be some clear proof, sufficient to 
overcome the opposite presumption, that an unfair effect was likely to 
be produced and was accomplished by  hat transpired, before it can 
be considered a violation of the statute. 5'. v. Jones, 67 N.C. 285, And 
to like effect are the following: JIcDonald 21. McArthur, 154 N.C. 11; 
Williams v. Lumber Co., 118 N.C. 928; S .  v. Dick, 60 K.C. 440; S. v. 
Nat, 51 N.C. 114; S. v. Angel, 29 K.C. 27. 

After a careful and painstaking investigation of the record, no rul- 
ing has been found which nre apprehend should be held for reversible 
error; and this will be certified to the Superior Court. 

No error. 

Cited: Spence v. Pottery Co., 185 S.C.  226; Pm'dgen v. Pridgen, 190 
N.C. 103; ATye v. Wzllimns, 190 N.C. 133; Hambley v. White, 192 N.C. 
35; Cole v. Shelton, 194 N.C. 742; It'ood v. Bank, 199 N C. 373; Insur- 
ance Co. v. Totten, 203 K.C. 433; Ollis v. Ricker, 203 N.C. 672; Gold v. 
Kiker, 218 N.C. 208; RelK's Dept. Store v. GuzWord, 222 N.C. 454; 
Atkinson v. Atkinson, 223 N.C. 127; Call v. Sfroud, 232 S . C .  430; 
JIzller v. Bank, 234 N.C. 318; JIcKinlcy v. Hinnant, 242 N.C. 233. 
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MOUNTAIN RETREAT ASSOCIATION v. MOUNT MITCHELL 
DEVELOPMENT COMPANY. 

(Filed 22 February, 1922.) 

1. Eminent  Domain - Turnpikes-Public Use-Cond~:nmation-Statutes 
-Easements. 

The taking of private lands for turnpike or toll-road purposes is for a 
public use, and may be acquired for such purposes by proper proceedings be- 
fore the clerk of the court of the appropriate county under the provisions of 
C. S., 1705 et seq., when the corporation has been organized under the pro- 
visions of our general incorporation law, C. s., 1113 e t  seq., and has express 
charter powers to do so. 

2. Same-Private Purposes. 
The right of a corporation to condemn lands for a public use, having the 

statutory powers, is not affected or impaired because in :he charter it may be 
given rights of a more private nature to which the right of condemnation 
may not attach. 

3. Eminent  Domain - Clerks of Court - Statutes-Prmocedur8-Courts- 
Jurisdiction-Writ of Prohibition-Action~cInju~~ction-Equity. 

Where i t  is properly made to appear from the petition in proceedings to 
condemn lands of private owners for the purpose of a turnpike road, brought 
before the clerk of the court of the proper county, that the petitioner is a 
duly incorporated company, having the right of eminent domain, and the 
proceedings are in conformity with the statute as to the termini, route of 
the proposed road, etc., an attempt by such owners to obtain an injunction 
by independent action is, in effect, an erroneous effort to obtain a writ of 
prohibition restraining the clerk of the court from exercising the jurisdiction 
conferred exclusively on him by statute, cognizable only in the Supreme 
Court, i t  being required that the want of authority of the petitioner to con- 
demn the land be taken by answer in the proceedings before the clerk, C. S., 
1720: and the action will be dismissed. 

APPEAL by plaintiff from Brock, J., a t  October Term, 1921, of BUN- 
COMBE. 

Civil action, heard on return to preliminary restraining order. There 
was judgment for defendant, and plaintiff excepted and appealed. 

Jones, Williams & Jones and Mark W .  Brown for plaintiff. 
Martin, Rollins & Wright for defendant. 

HOKE, J. From the facts in evidence it appears prima facie that  
defendant company has been duly incorporated under the laws of this 
State, C. S., ch. 22, sec. 1113 et seq., and having power under its 
charter to  construct and maintain turnpike or toll roads in said State 
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and various other powers not pertinent to the present inquiry. This be- 
ing true, said company, by statutory authority and in express terms, 
has the right under the power of eminent domain to condemn 
such right of way as may be reasonably required for the pur- (44) 
pose specified, and our decisions on the subject hold that  this 
powcr of eminent domain very generally allowed and exercised in roads 
of this kind is in no way affected or impaired because in the charter the 
company may be given rights of a more p r i ~ a t e  nature to which the 
right referred to may not attach. C. S., ch. 33, see. 1705 et  seq.; Power 
Co. v. Power Co., 175 N.C. 668; S. c., 171 N.C. 248; Land Co. v. Trac- 
tion Co., 162 N.C. 314; Street Railway v. R. R., 142 N.C. 433; 5 Enc. 
of S.C. Reports of U.S. 761-763; Kichols on Power of Eminent Do- 
main, sec. 218. 

I n  the last citation (Nichols) i t  is said: "Toll roads, turnpikes, or 
plank roads constructed or managed by individuals or private corpora- 
tions, a t  their own expense, but  open to use by any member of the 
public on the payment of a reasonable fee have invariably been held a 
public use." 

It further appears that, acting under the powers so conferred, the 
defendant company having duly determined to construct and maintain 
a road of this character from a point a t  or near Black Mountain sta-  
tion on the Southcrn Railroad to the top of &It. AIitchell, y. C., where 
the State has and maintains a public park of 1,800 or more acres, has 
filed its petition before the clerk of the Superior Court of Buncombe 
County, having jurisdiction of the  matter, to condemn a right of may 
through the lands of the present plaintiff as reasonably required for 
the purpose specified. I n  sucll, its petition, the defendant, after aver- 
ment of the powers possessed under its charter and the purpose of 
establishing the road as  indicated, specifying its terminal points, alleges 
that  the route covers a distance of twenty-two miles, chiefly along an 
old road bed of a lumber road now disused, and petitioner has acquired 
and owns the entire right of way required except for distance of six 
miles running through the lands of the prescnt plaintiff, and which the 
petitioner has been unable to acquire by purchase, etc. C. S., 1715. 

Thereupon, the present plaintiff, made party defendant in the pe- 
tition of the h l t .  I\litciiell Devclopinent Conlpany, institutes the present 
action seeking to obtain an  injunction restraining the said company 
from proceeding to condemn the right of way sought by said company 
through the present plaintiff's property on allegations fully set forth in 
its verified complaint used as an  affidavit in the cause, which said alle- 
gations and averments relied on as a basis for relief are fully denied 
by the present defendant. Upon this a sufficient statement for a proper 
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apprehension of the questions presented, we think the preliminary re- 
straining order has been properly set aside, and are of opinion further 
that on the record the plaintiff's action should be dismissed. 

The statute under which the present defendant is endeavor- 
(45) ing to proceed contains, among others, the following provision, 

same being part of section 1720: "On presenting such petition to 
the Superior Court, with proof of service of a copjr thereof and of the 
summons, all or any of tlie persons whose estates or interests are to be 
affected by the proceedings may answtlr such petition and show cause 
against granting the prayer of same, and may disprove any of the facts 
alleged in it." 

Without making extended or detailed reference to the elaborate 
averments of the instant con~plaint, it will suffice to say that after very 
careful examination we have failed to discover a single position set 
forth and relied on by present plaintiff as a basis ior relief which may 
not be made available to him under the con~prehensive provisions of 
the statute we have just cited, and it is in that proceeding and there 
alone that the defenses of the plaintiff, if he haw them, must be set 
up and established. 

A proper consideration of the pleadings will show that under the 
guise of an action to obtain an injunction against the defendant, the 
plaintiff, in fact and truth, is seeking to procure a writ of prohibition 
restraining the clerk of the Superior Court of Buncombe County from 
exercising the powers and jurisdiction conferred upon him by the law in 
condemnation proceedings. It is the well established principle in this 
jurisdiction that such a writ can only be obtained by application in 
proper instances to this Court, and tlie Superior Court is without power 
to proceed further in such a matter. R. R. v. ~Yewtm, 133 N.C. 136; S. 
v. IVAitaker, 114 N.C. 818; Perry v. Shepherd, 78 N.C. 83. 

To allow a litigant, in the manner attempted here, to withdraw his 
case from the tribunal where the statute has placed i t  would in many 
instances operate to bring about unnecessary and undesirable delays, 
to obstruct unduly many beneficent enterprises required for the public 
weal, and thus contravene and thwart the meaning, purpose, and policy 
of our condemnation laws, which, as stated, have placed these questions 
primarily and exclusively in the jurisdiction of the clerks of the court, 
to be administered as the law there directs; even f a right to injunc- 
tive relief is presented, i t  should be obtained as an incident to the de- 
fenses set up and to be considered in the condemna;ion proceedings and 
not by an independent action. Wilson  v. AlLeghany Co., 124 N.C. 7;  
Hunt v. Sneed, 64 N.C. 176. 
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This will be certified that judgment be entered dismissing plaintiff's 
suit, without prejudice to any rights or defenses allowed and available 
to him under the law, and the facts as they may be properly presented 
and established. 

Action dismissed. 

Cited: Reidsville v .  Slnde, 22-1 N.C. 5 5 ;  R .  R. v .  Greensboro, 247 
N.C. 328. 

ANNIE C. HARDIN v. F. L. DAVIS. 

(Filed 22 February, 1022.) 

1. Seduction-Action-Tort-Damages- Promise of Marriage -Criminal 
Law-Statutes. 

It is only necessary for plaintiff's recovering damages in her civil action, 
in tort, for wrongful seduction, to show that the defendant induced the in- 
tercourse by persuasion, deception, enticement, or other artifice; not requir- 
ing, as  in prosecution under the crimiual statute, C. S., 4339, that the inter- 
course was procured undcr a promise of marriage, though when existent this 
may be shown in the civil action as a means used by the defendant to ac- 
complish his purpose. 

2. S a m ~ R e f o r m a t i o n  of B ' e n ~ a l s P r e v i o u s  Unchastity. 
I t  is not required that the woman should hare always been chaste and rir- 

tuous to recorer damages in tort for her seduction, for it is sufficient if by 
her conduct and rectitude she had reformed and was virtuous and chaste at  
the time of the defendant's wrongful acts in procuring the seduction, for then 
she will have become innocent in the eyes of the lam. As to whether such 
reformation is required in the suit of the father is not decided in this case. 

3. Seduction-Action-Tort-Evidence-Instruction-Usupported Testi- 
mony of Prosecutrix-Appeal a n d  Error .  

In  the plaintiff's civil action to recover damages in tort for her seduction, 
the weight and credibility of her evidence are for the jury to determine; and 
an instruction in such action, as distinguished from a criminal indictment 
under the pro~isions of C. S., 4338, that her unsupported evidence is insuffi- 
cient to warrant a verdict in her favor, is reversible error. 

APPEAL by plaintiff from Webb,  J., a t  November Term, 1920, cf 
C H E R O K ~ .  

Civil action to recover damages for an alleged wrongful seduction. 
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The evidence of the plaintiff tended to show that the defendant, then 
a man twenty-six years of age, began to show plaintiff attentions and 
keep company with her in the year 1913, when the plaintiff was a mere 
child, not yet fifteen years old. These attentions were kept up by the 
defendant continuously until the year 1916, when the defendant seduc- 
ed the plaintiff and procured her to have sexual intercourse with him, 
which acts of intercourse were kept up from time to time and as a 
result of which the plaintiff gave birth to a child. Plaintiff testified that 
she had never had intercourse with any one except the defendant. This 
was all denied by the defendant. 

There was further evidence on behalf of the defendant tending to 
show that the plaintiff was a woman of bad character and of lewd and 
lascivious habits. 

From a verdict and judgment in favor of the defendant, 
(47) plaintiff appealed, assigning errors. 

J .  D. Mallonee and J .  N .  .Woody for plaintiff. 
Martin, Rollins & Wright and M. W .  Bell for defendant. 

STACY, J. This was a civil action to recover danages for an alleged 
wrongful, but not necessarily criminal, seduction. His Honor charged 
the jury that before the plaintiff could recover it would be necessary 
for her to show that the acts complained of were brought about and 
procured under a promise of marriage. I n  this we think there was 
error. While a promise of marriage is quite often one of the means em- 
ployed by the seducer to accomplish his purpose, rtnd necessary to be 
shown on a criminal indictment (C. S., 4339; S. v. ('line, 170 N.C. 751), 
yet such a promise is not one of the essential elements in a civil action 
for damages. Ireland v. Entmerson, 93 Ind. 1 ;  Bratishaw v. Jones, 103 
Tenn. 331; Hood v. Szrdrlerth, 111 N.C. 215. Intrwourse induced by 
deception, enticement, or other artifice will suffice; for of such is the 
essence of the injury. 24 R. C. L., 734; 35 Cyc. 1309. But the mere 
proof of intercourse, and no more, is not sufficient to warrant a recov- 
ery. Volenti non fit injuria. Patterson 21. Hayden, 17 Ore. 238. 

There was a further charge to the effect that the plaintiff must have 
been an innocent and virtuous woman a t  the time of the seduction. 
The instruction with respect to her present virtue ~ , n d  chastity, we ap- 
prehend, was correct (Greenman v. O'Riley, 144 Mich. 543) ; but the 
requirement of innocence in the sense of absolute freedom from inter- 
course a t  any time prior thereto (S, v. Ferguson, 107 N.C. 841), was 
more than the lam imposes in an action of this kind. A woman may 
become unchaste and then reform, and thereafter '%read the straight 
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and narrow path" and lead an upright life. She thereupon regains her 
virtue, and may also become an innocent woman in the eyes of the law 
and in the sense these words are used in legal parlance. S. v. Johnson, 
182 N.C. 883, and cases there cited. If she then be seduced, there 
would seem to be no valid reason for denying her the right to sue for 
damages. Franklin v. AlcCorkle, 16 Lea (Tenn.) 609. But her refor- 
mation must have taken place prior to the alleged seduction, in which 
event, her previous unchastity would affect only the measure of dam- 
ages. Smith v. ~llilburn, 17 Iowa 30. As to whether reformation would 
be necessary where a father sues for the seduction of his minor child is 
not decided here, nor are we presently concerned with the requisites of 
such a suit. For information, however, see 24 R. C. L., 735, and 35 
Cyc. 1304. 

There was also an additional charge to the effect that the un- 
supported testimony of the n-omaa n-ould not be sufficient to (48) 
warrant a verdict in her favor. This, :ve think, n-as prejudicial 
to the plaintiff's cause. I n  a civil action of this kind the weight of the 
evidence and tile credibility of the witnes~es rest entirely with the jury. 
Shell v. Roseman, 153 X.C. 90. The defendant is not charged with a 
criminal offense under C. S. 4335; h u t  his Honor teem to liare tried 
the case upon the theory of a criminal prosecution. The plaintiff, how- 
ever, has elected to sue in tort. 

For the reasons asigned, the cause niust be remanded for another 
trial. 

New trial. 

Cited: State v. Porter, 188 N.C. 805; Hyatt  v. McCoy, 194 N.C. 27; 
State v. McKay, 202 N.C. 473. 

APPENDIX. * 

(Filed 22 February, 1022.) 

1. Employer and  E m p l o y e e M a s t e r  a n d  Servant-Rules-Dangerous In- 
strumentalities. 

There mas sufficient evidence in this case to  show that a rule of defendant 
company required its employees operating a smaller of one of two engines a t  

*Conclusions of MR. JUSTICE STACY upon denying a petition to rehear this case 
reported in 182 N.C. 205. 
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its plant to give warning to the plaintif€ while a t  wcrk in a dangerous posi- 
tion, under circumstances frequently recurring, and not dangerous when the 
machinery was idle, that they were about to start the engine. 

2. Sam~Nonde legab le  Duties-Fellow-servant&-Safe Place to Work. 
Held, there was evidence in this case that the omission of the defendant's 

employees to warn the plaintiff that they were about to start the engine to 
operate the machinery was the proximate cause of the injury in suit, and 
that to give such warning was a nondelegable duty of the defendant, render- 
ing untenable the defense that the negligence was that of the plaintiff's fel- 
low-servants alone, and not attributable to the mast?r, under the facts and 
circumstances of this case. 

PETITION by defendants to rehear this case, reported in 182 N.C. 205. 

J. 0. Cam, George Rountree, and H. L. Stevens for petitioners. 

STACY, J. This was an action brought by the ~llaintiff, an employee 
of the defendants, or one of them, to recover damages for an alleged 

negligent injury. The defense is that of contributory negligence 
(49) and the "fellow-servant rule." There is no other plea of assump- 

tion of risk. Dorsett v. Mfg. Co., 131 N.C. 261. 
Upon trial in the Superior Court, there was a judgment as of non- 

suit, a t  the close of plaintiff's evidence, which was entered on the theory 
that the only negligence shown was that of a fellow-servant, involving 
no liability of the master. Plaintiff appealed. A new trial was awarded 
and the judgment of nonsuit reversed on the ground that some evidence 
had been offered tending to show a dereliction of duty on the part of 
one or both of the defendants. T e  are now asked to  grant a rehearing 
of the case, to the end that our former decision m2.y be reconsidered, if 
not overruled. 

The alpha and omega of every case must be detwmined by the facts. 
What are they here? 

1. The defendants (or a t  least the Camp Manufacturing Company) 
own and operate a large sawmill and lumber manufacturing plant near 
the town of Wallace, N. C. Eight high-po~ered boilers, with the same 
number of furnaces, are run and used in connection with said establish- 
ment. To a considerable extent sawdust is used as fuel in feeding these 
furnaces, and the same is conveyed from the s ~ ~ w d u s t  pile, or dust 
house, by means of a dust-chain or conveyor, which is operated by iz 
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small engine; and this engine is stationed in an  out-house or one some- 
what apart  from the main buildings of the plant. 

2. Plaintiff was employed as chief engineer of the  mill, and had 
been working as such for about six months. It was his duty to inspect, 
examine, keep in repair, and care for the machinery, including all 
chains, pulleys, and engine equipment. To  use his own language: "I 
was what you might call general repair man, but I did not operate or 
run the machinery. I had authority to stop the engines when I wanted 
to make repairs." 

3. The dust-chain required attention, and sometimes repairs, on an  
average of two or three times a day, because of knots, slabs, etc., clog- 
ging and interfering with its operation. In  rorliing on this chain it was 
necessary to stop the engine, by which it was run, and the machinery 
to which i t  was attached. 

4. Henry Peterson was fireman and looked after the large boilers. 
John Southerland (colored) was his helper and dust-cutter. The latter 
generally opcrated this small engine which ran the duet-chain. 

5 .  I t  was a190 alleged that  the defendants "failed to furnish the 
plaintiff with sufficient helpers; and negligectly and carelessly failed to 
have said engine properly manned and properly operated with skillful 
and competent fireman and helper," etc. (Pigford v. R. R., 160 N.C. 
93.) 

6. In  starting and stopping the machinery in the sawmill 
proper, the defendants eiiiployed a system of whistle signals in (50) 
giving notice or warning to the enlployees of such operation of 
the machinery; but there was no such system used in connection with 
starting and stopping the small engine which ran the dust-chain. 

7. On 13 July, 1918, the plaintiff, discovering that  son~ething was 
wrong with the dust-chain, stopped the small engine and told Peter- 
son and Southerland (speaking to both in person) not to start  it again 
until he canie out and notified them. Plaintiff then went to the rear of 
the dust house, and, upon investigation, found that  a lightwood knot 
had lodged in the dust-chain. TYhilc undertaking to remove this "kink," 
as he called it, John Southerland, without warning and a t  the direction 
of Henry Peterson, started the s~na l l  engine and the plaintiff was 
caught in the c h i n  or conveyor and seriously and permanently injured. 
Southerland left the sniall engine, after the plaintiff had notified him 
not to start it again until he canie out, and was amxy for about 25 
minutes. Upon his return, Peterson told him to start up the engine and 
cut some dust. Southerland asked if the plaintiff had gone, and Peter- 
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son replied, "Yes, he has gone out." Neither was in a position to see 
the plaintiff a t  this time, as there was a partitism between the dust 
house and the engine room. 

8. There was evidence tending to show an established custom or 
rule that when the plaintiff had stopped an engine for the purpose of 
repairing any part of the machinery, it should not be started again un- 
til he gave the proper notice. Plaintiff testified: 'When I stopped an 
engine the rule was that it was not to be started until I told them. This 
particular engine was stopped running maybe two or three times a day, 
some knots or things would get in there, and I m.ould stop the engine 
and go and notify the men that I had stopped it ;  that was understood 
between me and the fireman." 

Defendants earnestly contend that this was only an understanding 
between the plaintiff and the fireman and not a rule of the company. 
But it is alleged in the answer, as a matter of defense, that the plain- 
tiff "knew when he went to work on the chain i ;  was his business to 
notify all the other employees not to start the engine, and that on this 
occasion he failed and neglected to notify Southerland, or any other 
employee, that he was working on the chain and not to start up the 
engine, and his failure so to do was negligence, which proximately con- 
tributed to his injury." VThy this allegation, if suclh duty n7ere not im- 
posed by a rule of the company? Obviously, the defendants must have 
realized that the plaintiff's position was one of peril and danger, or else 
this plea of contributory negligence would not have been made. At  any 

rate, there was evidence from which the jury might have found 
(51) that such was an established rule of the company. And if it were 

the "business" of the plaintiff to give such notice-which seems 
to have been given-does it not follow that the defendants owed a 
corresponding duty to the plaintiff to see that the notice was obeyed? 
"It is the duty of the master to use reasonable care to see that the 
rules adopted by him for the safety of his servants are complied with; 
and, if he fail to do so, he will be responsible for injuries resulting from 
noncompliance therewith." 26 Cyc. 1159. 

The defendants reply to this last ~[uestion, hovever, by saying that 
even if Southerland and Peterson \yere negligent in starting the engine, 
such was only the negligence of one or more fellow-servants, and for 
which the defendants cannot be held liable under the doctrine announc- 
ed in Kirk v. R. R., 94 N.C. 625. Possibly it would be well to observe 
that in the Kirk case "it was admitted by courmel for plaintiff that 
Harris, the engineer, Brown, the fireman, Thompson, the yardmaster, 
and Smith (the negligent employee), his assistant were fellow-servan-ca 
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of the plaintiff." Furthermore, the negligence of Smith was the only 
evidence of negligence before the court. Bu t  in the case a t  bar i t  is not 
admitted that  Peterson and Southerland were fellow-servants of the 
plaintiff, with respect to the enforcement and observance of the rule 
which had been adopted expressly for the plaintiff's safety and protec- 
tion. We are not now concerned with n hat their status or relation may 
have been in regard to other matters. Plaintiff contends that  Souther- 
land was the alter ego, or vice principal, of tlie master in caring for his 
safety wl~lle in a position of peril, especially as no system of signals 
had been adopted for the starting and stopping of this small engine. 
Plaintiff says that  a reliance upon this rule mas his only means of pro- 
tection, that  such was kno~vn to the defendants, and that  i t  proved to 
be unsafe through no fault of his. Herein lles one of his allegations of 
negligence, and there are others. 

The rigorous rule of the fellow-servant doctrine, as i t  once obtained, 
has been greatly modified in recent years. Speaking to this question, 
Brown. J., In Tanner v. Lumber Co., 140 N.C. 475, makes the following 
pertinent observation: "The true rule now is more humane and holds 
the master is liable for negligence in respect to such acts and duties as 
lie is required, or assunied to perform, without regard to tlie rank or 
title of the agent intrusted with their performance. -4s to such acts, 
tlie agent occupies the place of tlie master, and he is liable for the 
nlanner in which they are performed. Flake v. R. R., 53 N.Y. 549; 
Crispin v. Bobbitt, 81 N.Y. 321. If the negligent act of one servant 
is done in the discharge of some positive duty which the master 
owed to another servant, then negligence in the act upon the (52) 
part of the servant is the negligence of the master. 

"This principle of the law of master and servant is laid down in 
many adjudications. R. R. 21. Baz(g11, 149 U.S. 368; R. R .  v. Seeley, 54 
Kan. 21; JImneapolis v. Lunden, 7 C.C.A. 341; Coal ck Coke Co., v. 
Peterson, 136 Ind. 398; Justice 21. Pa .  Co., 130 Ind. 321; Hough v. R. 
R., 100 U.S. 213. The Supreme Court of Pennsylvania thus expresses 
i t :  'Whenever i t  is sought to hold the master liable for the act  or neg- 
lect of 111s foreman, the question to be first considered is whether the 
negligence coinplained of relates to anything which it was the duty of 
the master to do. If it does, then the master is liable, for he must see, 
a t  his peril, tha t  his obligations to the ~vorkmen are properly discharg- 
ed.' Ross v. Sl'alker, 139 Pa .  42; Chnter 21. C;ranvzlle J I f g .  Co., 18 S.C. 
270." 

I n  S o r .  Pac. R. Co. v. Peterson, 162 U.S. 346, Mr.  Justice Peckhnm 
gives the follo~ving full, clear, and accurate statement of the Inn-: "The 
general rule is that  those entering into the -emice of a con-nnon master 
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become thereby engaged in a common service and are fellow-servants, 
and prima facie the common master is not liable f11r the negligence of 
one of his servants which has resulted in an injury to a fellow-servant. 
There are, however, some duties which a master owes, as such, to a 
servant entering his employment. He  owes the duty to provide such 
servant with a reasonably safe place to work, havmg reference to the 
character of the en~ployn~ent in which the servant is engaged. He also 
owes the duty of providing reasonably safe tools, rippliances, and ma- 
chinery for the accomplishment of the work necessary to be done. He 
must exercise proper diligence in the employment of reasonably safe 
and competent men to perform their respective duties, and it has been 
held in many states that the master owes the further duty of adopting 
and promulgating safe and proper rules for the coniuct of his business, 
including tlie government of tlie machinery and the running of trains 
on a railroad track. If the master be neglectful ir any of these mat- 
ters, it is the neglect of a duty which he persona ly owes to his em- 
ployee, and if the employee suffer damage on ~ccount  thereof, the 
master is liable. If, instead of personally performing these obligations, 
the master engages another to do them for him, he is liable for tlie 
neglect of that other, which, in such case, is not the neglect of a fellow- 
servant, no matter what his position as to other matters, but is the neg- 
lect of the master to do those things which it is the duty of the master 
to perform as such." 

Where the master orders the servant into a situation which 
(53) may become dangerous by the starting of mi~chinery, or the acts 

of other servants, it becomes the duty of the master to use rea- 
sonable means to guard against such contingencies. Cristanelli v. iMin- 
ing Co. (Mich.), 117 N.W. 910; Comrade v. Lumber Co., 44 Wash. 
470. In  the last case just cited i t  was held that an tngineer, whose duty 
it was to give a warning by two blasts of the whistl: before starting the 
machinery in a mill, so that other employees mighi, remove themselves 
from positions of danger, was not a fellow-servant of a saw-filer, en- 
gaged in filing saws during the noon hour while the machinery was a t  
rest, since the giving of such warning was one 3f the nondelegable 
duties of the master. Crow, ,I., speaking for the Court, said: "We are 
not prepared to say that the engineer would, under no  circumstance^, 
be a fellow-servant of respondent and other emplolees in the mill. But  
under the facts here disclosed, we hold that in the matter of giving 
some proper warning before starting the mill, he was a vice principal of 
the appellant and not a fellow-servant of the respondent." To like 
effect is the decision in Illinois Steel (lo. u. Ziemkowski, 220 Ill. 32-2, 
where it was held that one charged with tlie duty of giving warning to 
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the employees of a steel mill when a blast mas to be blown, in order 
tha t  they might reach a place of safety, is a vice principal of the master 
with respect to the duty of giving such warning. 

"The line of demarcation," says Judge Sanborn in St. Louis I. M.  & 
S. R. Co. v. Needham. 63 Fed. 107, "between the absolute duty of the 
master and the duty of the servants is the line tha t  separates the work 
of construction, preparation, and preservation from the work of opera- 
tion." And this is cited with approval in Peterson v. A7ew York, etc., 
R. Co., 77 Conn. 351, and 26 Cyc. 1321. 

I n  the case a t  bar i t  would seem that  the mork in which the plaintiff 
was engaged a t  the time of his injury mas that  of preservation and re- 
pair, and not merely the execution of a minor detail of operation. How- 
ever, the character of his work, even according to the above standard, 
is not to be the sole criterion or determining factor, but this must be 
considered in connection with that of the  other employees. Endeavor- 
ing to meet the position thus presented, the defendants say that  Souther- 
land's alleged negligence, as well as that  of Peterson's, was the result 
of an act or acts done, or omitted to be done, in the ordinary and regu- 
lar course of running tlie mill; and that, as such, they were only the 
acts of fellow-servants, entailing no further or additional liability on 
tlieni. Herein lies the difficulty of differentiating between the alleged 
dereliction, which constitutes the real basis of plaintiff's cause of ac- 
tion, and the other duties of these employees not now essential to our 
consideration. The mental confusion which has lead to many 
discordant adjudications on the subject (Ell UY X. P. R. Co., 1 (54) 
N.D. 3361, doubtless arises out of, and probably is produced by, 
momentarily losing sight of the plaintiff's safety, and the duty ~ ~ h i c h  
the defendants owed to him, while thinking of the relation existing be- 
tween the plaintiff and the  other employees. But on mature reflection, 
the distinction, which a t  first may not appear obvious, becomes sharp 
and clear-cut. It is true Peterson and Southerland occupied the posi- 
tions of fireman and helper or dust-cutter, respectively, and they mere 
charged with the duty of running tlie engines and boilers. But when 
such operation, or any part thereof, had been stopped or suspended, 
in order that  the plaintiff might do his mork, the obligation to keep 
such idle machinery stationary was one of the primary duties which 
the defendants owed to the plaintiff in undertaking to furnish him il 

reasonably safe place to work. The proximate cause of the plaintiff's 
injury, therefore, was the alleged negligent failure of the defendants 
to keep the machinery still (just the reverse of operation) ; and this 
clearly related to the duty of maintaining and preserving for the plain- 
tiff a reasonably safe place in which to do his mork. "The positive, 
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personal, and nondelegable duty of a master to provide a reasonably 
safe place in which, and reasonably safe appliances with which to 
work, or a reasonably safe method of doing the work, is a duty of con- 
struction and provision, and not of operation.'' Kmnear Mfg. CO. v. 
Carli.de, 152 Fed. 933. Maybe the jury will find that in the instant 
case this duty has been properly discharged, and maybe not. At any 
rate, it is a question for them. 

I t  is not necessary to say, nor is it here said, that, under all circum- 
stances, the duty of the master to warn his servant clf impending danger 
is absolute and nonassignable. This must be determ~ned by the attend- 
ant facts and the degree of danger present in each  articular case. It is 
now the generally accepted rule, however, that when an employee is a t  
work in a place, reasonably safe within itself, but which, by virtue of 
some independent mork done for the master's purposes, becomes highly 
dangerous, unless the customary warning or signal!$ be given and ob- 
served, and the master has committed the execution or observance of 
such signals or notices to another, the person so ch~~rged with this par- 
ticular duty, in this one respect if no other, is a vice principal and 
stands as the personal representative of the master. For his negligence 
in this regard, in the absence of any contributory negligence on the part 
of the plaintiff, the master is liable; because such is a positive legal 
obligation, and he is responsible for its negligent pc~forinance, whether 
he undertakes it personally or delegates it to anothw, hTelson v. Navi- 
gation Co., 26 Wash. 548 (where a steamboat mate united a gang- 

plank, but negligently failed to give customary warning before 
(55) letting it slide to the deck, to the injury of a deck-hand) ; O'Bm'en 

v. Page Lumber Co., 29 Wash. 537 (applying a "nigger" to a log 
in a sawmill without warning to plaintiff "dogger") ; Hozigh v. Light 
& P. Co., 41 Ore. 531 (failure to warn lineman of turning on electric 
power) ; Postal Tel. Cable Co. v. Likes, 225 111. 249; Pautzar v. Mining 
Co., 99 N.Y. 368 (failure of master to warn servant a t  mork in mine of 
danger from rock liable to fall) ; Fitzgerald v. Twine Co., 104 Minn. 
138 (plaintiff engaged in splicing a strand of flax or a machine a t  rest, 
was injured by the starting of the machinery without the usual signal) ; 
Hjelm v. Contracting Co., 94 Minn. 169 (injury b> a rock thrown by 
a blast, through the negligence of the servant to give customary 
notice) ; Lohman v. Swift & Co., 105 Minn. 148 (plaintiff injured by 
the sudden starting of machinery which he was engaged in repairing) ; 
Cody v. Longyear, 103 M n n .  116 (injury caused Ey the starting of a 
diamond drill without warning) ; and finally, Anderson v. Pittsburg 
Coal Co., 108 Minn. 455, which contains a valuable and exhaustive dis- 
cussion of the entire subject in all of its phases. 
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I t  is conceded that the authorities elsewhere on the subject now in 
hand, especially those of a comparatively remote date, are in sharp 
conflict. "The trend of modern decisions, however, is in favor of hold- 
ing the employer liable for a neglect of monitory signals as well as 
general instruction." 18 R. C. L. 734. See, also, notes in 46 L. R. A. 
(K.S.) 766; 26 L. R. A. (NS.) 624; 4 L. R. A. (N.S.) 1161, and Pressly 
v. Yarn Mills, 138 N.C. 410. 

In a number of recent cases the liability of the master has been made 
to turn not so much upon the difference in rank, or the relation existing 
between the employees, as on the character of the negligent act. If the 
act were one done, or omitted to be done, in the discharge of some posi- 
tive duty, which the master owed to the servant, then the negligence of 
the offending servant in this respect was held to be the negligence of 
the master. R. R. v. Baugh, 149 U.S. 368; Carter v.  McDermott, 29 
App. D. C. 145; 10 L. R. A. (N.S.) 1103, and note. In  Hunter v. Alder- 
man, 89 S.C. 502, Mr. Justice Woods states the rule as it obtains in 
South Carolina as follows: "In determining who are fellow-servants, 
the test or rule in this state is not whether the servants are of different 
grade, rank, or authority, one of them having power to control and 
direct the services of another, but the test is in the character of the act 
being performed by the offending servant, whether it was the perform- 
ance of some duty which the master owed to the injured servant, the 
perforn~ance of which duty the master intrusted to the offending serv- 
ant." And this is the same test which was laid down by Mr. Justice 
Brown in Tanner v. Lumber Co., 140 K.C. 475: "It follows, 
therefore, from all the modern authorities that Hitch's liability (36)  
for Richardson's alleged negligence is not to be determined by 
the latter's authority to hire and discharge hands, or to purchase and 
change machinery, and the like. The true test is whether Richardson 
was intrusted by Hitch with the perfornlance of any duty that Hitch 
owed to the plaintiff. If he was, and failed to perform it, the defendant 
is liable." Again, in Shives v. Cotton ilfills, 151 N.C. 290: "The duty of 
providing a reasonably safe place in which to work is one of the pri- 
mary or absolute duties of the mnster; and when the master delegates 
the discharge of such duty to a servant, ~ ~ h e t h e r  he be called forenlan, 
a superintendent, or what not, he represents the master, and the latter 
will be held responsible for the manner in ~ ~ h i c h  the duty is discharg- 
ed." The same rule also obtains in the District of Columbia: "If an act 
is done in the discllarge of sonlc positive duty of the master to the ser- 
vant, then negligence in the performance of the act is negligence of the 
master, notwithstanding that it v a s  performed through another ser- 
vant." Spates v. Wells Bros., 43 App. D.C. 555.  
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This is not an abrogation of the fellow-servant rule, but a differen- 
tiation of two principles equally well established. As said by Mr. 
Justice Holmes in Beutler v. Railway, 224 U.S. 85; ('The doctrine as to 
fellow-servants may be, as it has been called, a bad exception to a bad 
rule, but i t  is established, and it is not open to the courts to do away 
with i t  upon their personal notions of what is expedient." The Legisla- 
ture alone may bring about its abolition or change. But because the 
correct principle of a given case may be difficult of application is no 
reason why it should not be made. Where the question has become 
nebulous or beclouded on account of conflicting judicial decisions, i t  
behooves the courts, for this very reason, to search more earnestly and 
diligently for the truth. 

Again, if the negligence of the master concur with that of a fellow- 
servant in causing an injury, both the master and the servant are liable. 
Ammons v. Mfg. Co., 165 N.C. 449; Wade v. Cont. Co., 149 N.C. 177. 
Where the master has negligently failed to perform one of the primary 
duties which he owes to the servant, and this negligence concurs with 
that of a coemployee in proximately producing the injury, the master's 
responsibility therefor is the same as if his negligence were the sole and 
only cause. Steele v. Grant, 166 N.C. 635, and cases there cited. 

I n  the opinion of the Court, written by the Chitf Justice, Ondis v. 
Tea Co., 82 N.J.L. 511, is cited as a persuasive aui,hority. Counsel, in 
their petition to rehear, make the following criticisrn, or rather, obser- 

vation, of this case: "The work which the plaintiff was set to do 
(57)  was so inherently dangerous, when the machinery was started, 

that there had been a rule or custom established to warn the 
employee before the machinery was started, and this was not done and 
the employee was seriously injured. The defendant was held to be 
liable. This explanation of the case is given in a note in 46 L. R .  A. 
(N.S.) 771, and is manifestly correct." In  the citcmd case, Ondis was 
bailing water from a pit, which was not dangerous when the machinery 
was motionless. The starting of the machirery made his position one 
of immediate peril. I t  was a rule that this should not be done without 
notice or warning to him. I n  the case at bar the plaintiff was repairing 
a dust-chain, which was not dangerous so long as the machinery was a t  
rest. The starting of the engine made his position one of immediate 
peril. There is evidence that, according to the rule, this was not to be 
done until the plaintiff himself gave the customary notice. In  principle 
there appears to be no difference or dissimilarity in the two cases. The 
analogy would seem to be complete. 

Considering all the facts and circumstances of the instant case, I 
think the question of liability is one for the jury, under proper instruc- 
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tions from the court, and that the motion for judgment as of nonsuit 
should have been overruled. 

I t  is needless to add that the foregoing is in no may binding on this 
Court. I t  repre~ents my investigation on the petition to rehear, and is 
intended only as a menioranduin of the reasons why I think the peti- 
tion should be denied. Entirely a work of supererogation and of little 
service, no doubt; but possibly it will suffice to show that, contrary to 
the allegations of the petition, the Court has not "nfisconceived the case 
by misunderstanding the essential facts." Sothing on the record has 
been overlooked. 

Petition denied. 

Cited: dIichaux v. Lassiter, 188 N.C. 134; Thomas v. Lawrence, 
189 N.C. 528; Riggs v. Mfg. Co., 190 N.C. 238 ; Crisp v. Fibre Co., 193 
N.C. 85; Arrington v. Lumber Co., 196 N.C. 821; Eaker v. Interna- 
tional Shoe Co., 199 X.C. 384; Ford v. R.  R., 209 N.C. 111; Diamond 
v. Servtce Stores, 211 N.C. 633; Gorham v. Ins. Co., 215 N.C. 196, 200. 

IN RE HAMILTON. 

(Filed 1 March, 1922.) 

Juvenile Courts-Statutes4ourts. 

PETITION to rehear this case, reported in 182 N.C. 44. 

Tooley & McMullen for petitioner. 
TT7ard & Grimes and Small, MacLean, Bragaw R: Rodman for re- 

spondents. 

STACY, J. This case n s  before us a t  tlie last term, and we 
are now asked by petitioner to reconsider our original decision, (38 t 
upon the ground that in Atkinson v. Downing, 175 N.C. 244, 
and In re Fain, 172 N.C 791, it was suggested by obiter dzcta that the 
ruling in Stokes v. Cogdell, 133 N.C. 181, might not be held as a con- 
trolling authority in future cases of this kind. But on mature reflection, 
and especially in view of the recent legislative policy as declared in 
the act creating tlie juvenile courts (C. S. 5039 et seq.), we are of 
opinion that the position orig~nally announced in this case and as 
formerly declared in Stokes v. Cogdell, supra, must be reaffirmed and 
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followed. There is nothing in the case of I n  re Warren, 178 X.C. 43, or 
in the case of I n  re Means, 176 N.C. 307, which militates against this 
position. 

Petition dismissed. 

WALKER, J., dissents. 

Cited: I n  re Martin, 185 N.C. 475; In  re Ten Hoopen, 202 N.C. 225. 

WILLIAM EDWARDS v. NASH COUNTY BOARD OF COMMISSIONERS. 

(Filed 22 February, 1022.) 

1. Constitutional Law-Statutes-Taxation-Ratifying Acts--Retroactive 
Acts-Vested Rights. 

The Legislature, having the power to authorize a county to levy a special 
road tax for the purpose of cooperating in the constnlction of State or Na- 
tional h i g h ~ a y s  in the county, may validate, by retrxictive legislation, an 
attempt of the municipal authorities to levy this tax &.fter the expiration of 
the period fixed in the prior act, when in the ratifying act there is no at- 
tempt to legalize prior legislation, or a prior invalid seizure or sale of p rop  
erty thereunder, or to interfere with vested rights. 

2. Cbnstitutional Law-Statutes-Taxation-Reading of Bill-Substitute 
Bill-Separate Days-Roads a n d  Highways. 

Where a bill, authorizing a levy of taxes for road purposes, has been read, 
referred to a committee, and the committee has recommended a substitute, 
resulting in the tabling of the original bill and the passing of the substitute 
on two separate days in that branch of legislation, and otherwise conforming 
to the resuirements of Const., Art. 11, sec. 14, as to the "aye" and "no" vote, 
etc., and its passing on separate days, etc., in both branches of legislation, 
the substitute is to be regarded, in the conten~plation of the Constitution, a s  
an amendment to the original bill introduced, and the act may not success- 
fully be questioned as not having passed on the several separate days re- 
quired of a bill of this character. 

APPEAL from an order dissolving a restraining order, heard by Allen, 
J., a t  chambers, 20 December, 1921, from NASH. 

Civil action permanently to enjoin defrndant froin levying road tax 
in Kash County, and from increasing road tax in 1CIanning's Township 

in said county. On 1 December, 1921, a temporary restraining 
(59) order was granted, and on 20 December it was dissolved. Plain- 

tiff appealed. There were t ~ o  alleged causes of action: 



N.C.] SPRING TERM,  1922. 63 

1. Plaintiff contends that in 1921 defendant levied a tax of ten cents 
on each $100 in value of property in Kash County, which was uncori- 
stitutional for the reason that Public-Local Lams 1919, cll. 496, under 
which the levy was made, did not authorize the defendant to levy this 
tax after 1920. The defendant contends that the levy of 1921 was val- 
idated by the General Assembly a t  the special session of 1921, H. B. 
92, S. B. 73.5. The plaintiff insists tliat tlie act of 1921 is inoperative 
because the General Assembly could not "validate a nullity." 

2. The plaintiff contends, in the second place, that in Rlanning's 
Tomnsliip the defendant levied a tax in excess of the authority grant- 
ed by Public-Local Laws, 1913, ch. 220. The defendant says that the 
increased rate was authorized by Public-Local Laws 1919, ch. 243; and 
plaintiff insists tliat the latter act n-as not passed in accordance with 
Art. 11, sec. 14, of the Constitution. This statement is sufficient to show 
the contentions of the parties. 

W .  M.  Person for plaintiff. 
F.  S. Spruill for defendant. 

ADAMS, J. The appeal involves the legal integrity or soundness of 
the two propositions on which the plaintiff relies. The first is this: 
Whatever the legislative intent may have been, the act passed by the 
General Assembly a t  the special session of 1921 is not legally sufficient 
to validate the levy which was made by the defendant for that year by 
virtue of chapter 496 of the Public-Local Laws of 1919. And the 
second: The act (Public-Local Lams 1919, ch. 245) amending chapter 
220 of the Public-Local Laws of 1913 was not passed as required by 
Art. 11, sec. 14, of tlle Constitution of North Carolina. We are of 
opinion that neither proposition can be maintained. 

Chapter 496, section 3, of the Public-Local Laws of 1919, authorized 
the defendant, in certain contingencies ~ ~ h i c h  are not material here, to 
levy for coijperation in the construction of State or Sational highways 
in the county a special tax for the years 1919 and 1920; and the defen- 
dant, under the impression that the act provided for a permanent fund, 
in July, 1921, levied the tax referred to. For the purpose of curing the 
defect and ratifying the levy, the General Assembly, a t  tlie special 
session of 1921, passed an act, the title of which is "An act to amend 
and supplement chapter 496 of the Public-Local L a m  of 1919, and to 
ratify and validate the action of the county cominissioners of Nash 
County in levying a tax thereunder for the public roads of said 
county." Section 3 provided that the action of the defendant in (60) 
levying a tax of ten cents on tlle $100 valuation of property and 



64 I N  THE SUPREME COURT. [I83 

of thirty cents on each taxable poll for the year 1921, in pursuance of 
the provisions of chapter 496, and for the purpose therein expressed as 
amended, should in all respects be approved, ratificld, and validated. 
The plaintiff contends that since the defendant had no authority to 
make the levy a t  the time, the act of 1921 is only a ?  ineffective effort 
to impart vital force to a levy that was utterly void. But the authori- 
ties apparently are uniform in holding that where there is no attempt 
to legalize prior litigation, or a prior invalid seizure or sale of prop- 
erty, or to interfere with vested rights, a statute enacted to confirm or 
validate a defective assessment of taxes is not in violation of the or- 
ganic law, and is, therefore, effective for the purpose intended. This 
conclusion rests upon the recognized and accepted docbtrine that a retro- 
spective law, curing defects in acts that have been done, or authoriz- 
ing or confirming the exercise of powers, is valid in those cases in 
which the Legislature originally had authority to confer the power or 
to authorize the act. The General Assenlbly unquesi.ionably had orig- 
inal authority to confer the right to l e w  a tax for the year 1921, in 
like manner as it had done for the two preceding years. It may be noted 
that there is no suggestion that chapter 496, heretofore referred to, was 
not passed in strict compliance with ,4rt. 11, sec. 1 4 ,  of the Constitu- 
tion. Belo v. Comrs., 76 N.C. 489; Leak v.  Gay, 107 N.C. 479; Scott o. 
Springs, 132 N.C. 549; Anderson v. Wilkins, 142 N.C'. 159; Wharton v. 
Greensboro, 149 K.C. 63; Highway Comrn. v. Webb, 152 N.C. 711; 
Erskine v. Nelson, 27 L. R. A. 696, and note; Bulkeley v. Williams, 48 
L. R. A. 465, and note, p. 476; 12 C.J., 955, 1095. 

I n  the second proposition the plaintiff assails the constitutionality 
of chapter 245 of the Public-Local Laws of 1919. "No law shall be 
passed to raise money on the credit of the State, or to pledge the faith 
of the State, directly or indirectly, for the payment of any debt, or to 
impose any tax upon the people of the State, or :dew the counties, 
cities, or towns to do so, unless the bill for the purpase shall have been 
read three several times in each house of the General Assembly and 
passed three several readings, which readings shall I-ave been on three 
different days, and agreed to by each house respectivsly, and unless the 
yeas and nays on the second and third readings of the bill shall have 
been entered on the Journal." Const., Art. 11, sec. 14. Against the con- 
stitutionality of the act referred to the plaintiff urges his contention 
that the bill did not pass the three several readings on three different 
days. This bill (H. B. 92) was introduced in the House of Representa- 

tives on 16 January, 1919, and referred to the appropriate com- 
(61) mittee; and on 19 February the committee reported the bill un- 

favorably, and recommended the adoption of a substitute. On 
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20 February, H. B. 92 mas reached on the calendar, and "the substitute 
was adopted and the bill passed its second reading." On the day follow- 
ing, "the substitute for H. B. 92 passed its third reading." On each 
reading the yeas and nays were entered in the Journal. The bill, or sub- 
stitute, was then sent to the Senate, and passed by that body in con- 
fornlity with the constitutional recluirements; and on 3 March it was 
signed by the presiding officer of each house. It may now be observed 
that the plaintiff's specific and dominant objection is that when H. U. 
92 was tabled the substitute became an entirely new bill, that the adop- 
tion of the substitute was its first reading, and that the first and the 
second readings of the new bill occurred cn the same day. We need 
not travel abroad in search of precedent to show that this position can- 
not be sustained. In  Brown v. Comrs., 173 N.C. 599, i t  appears that the 
bill which was there under discussion passed the first reading in the 
House of Representatives, and was refewcd to a committee, ~ h o  re- 
ported a substitute for the original measure. Brown, J., said: "The suh- 
stitute was only an amendment to the original bill, which had already 
passed first reading on 22 January. Consequently, when the substitute 
passed second and third readings on different days, and the ayes and 
noes mere duly entered on both said readings, the requirements of Art. 
11, see. 14, of the Constitution were duly conlplied with." And in 25 
R. C. L., 880, it is said: "Even a substitute bill which is so germane 
to the original bill as to be a proper substitute need not be read three 
times." 

In  this action the only defendant is tlie board of commissioners. The 
plaintiff sought to enjoin tlie levy of taxes four months after tlie levy 
had been completed and two months after the tax books had been de- 
livered to tlie collector. Harrison v. Bryan, 148 N.C. 315; Moore v. 
Monument Co., 166 N.C. 211; Ii3lpatrzclz V. Harvey, 170 N.C. 668. 
There is no phase of the record which entitles the plaintiff to an in- 
junction, and accordingly the judgment is 

Affirmed. 

Cited: Jones v. Bd. of Ed., 185 N.C. 309; Construction Co. v. Brock- 
enbrough, 187 K.C. 75, 77; Holton v. Siocksville, 189 N.C. 150; Storm 
v. Wrightsville Bench, 189 N.C. 684; Frazier v. Conzrs., 194 N.C. 56; 
Comrs. v. Assell, 194 S .C.  418; R. R. v. Cherokee County, 194 N.C. 
783; Greene County v. R. R., 197 N.C. 423; Hospital v. G~iilford Co., 
221 hT.C. 310; In  re Assessn?ents, 243 N.C. 499. 
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JULIA PRESTON v. JULIAN G. ROBERT'S. 

(Filed 22 February, 1922.) 

Public OfiBcers-Women-Juutices of the Peat-Deputy Clerks--Deeds 
and Conveyances-Probate-Adjudicati~n-Regia~~ation-Statutes. 

A woman is qualified to act as  a notary public since the adoption of the 
amendment to the Constitution of this State, Art. VII, see. 7 ;  and also to 
pass upon the proper probate of a deed to lands, and make a valid certificate 
for its registration, when thereto deputized by the clerk of the Superior Court 
under the provisions of our statutes, C. S. !I35 3303. 

CONTROVERSY without action, heard 27 January, 1922, by Harding, J., 
a t  chambers in the city of Charlotte, on case agreec, from MECKLEN- 
BURG. 

The defendant, on 21 January, 1922, executed and delivered to the 
plaintiff a deed conveying a lot in the third ward; the defendant ac- 
knowledged the execution of the deed before Miss lllltry Newman, who 
was a notary public; and tliereaftcr Nrs ,  N. B. P u r ~ e ,  a regularly ap- 
pointed deputy clerk of the Superior Court, adjudged the probate to 
be in due form and according to law. Upon such aclmo~ledginent and 
probate the deed mas registered in the office of the wgister of deeds of 
Rlecklenburg County. The legality of the acknowledgment and probate 
was assailed. The court held that the deed had been properly acknowl- 
edged and progated, and from the judgment rendered the plaintiff ap- 
pealed. 

E. R. Preston for pluintifi. 

ADARIS, J. AS to the formula of the acknowledgment and of the 
probate there is no controversy. The execution of all deeds of convey- 
ance may be proved or acknowledged tlefore a notary public (C. 9. 
3293)) and the clerk of the Superior Court is autlioiized to appoint a 
deputy, who may probate deeds and other conveyancts. C. S. 933, 3305; 
Piland v. Taylor, 113 N.C. 1. The appeal, therefore, presents the 
simple question ~ l i e t h e r  a woman is now disqualified to serve in the 
capacity of notary public or deputy clerk. In S. v. Ir'nzght, 169 S . C .  
334, it was held that the position of notary public is a public office, and 
that women were precluded from holding this office 3ecause they were 
not legally qualified voters (Const., Art. VI, sec. 7) ; and in Bank v. 
Redwzne, 171 X.C. 539, it was plainly suggested that for the same 
reason a woman could not hold the position of deputy clerk. The dis- 
qualification upon which tliese decisions were based has since been 
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removed by the adoption of tlie Nineteenth Amendment to the Federal 
Constitution, which became effective on 26 August, 1920, and subse- 
quent legislation. Fed. St. Anno., Sup. 1920, p. 821; Public Laws 
of Korth Carolma, 1919, ch. 129; Public Laws of h-orth Caro- (63) 
h a ,  extra session 1920, cli. 93; amendment to Constitution of 
North Carolina, Art. TI, sec. 4, effective January, 1921. "Every voter 
in North Carolina, except as in this article disqualified, shall be eligible 
to office.'' Const., Art. VI,  sec. 7. Tlie mere fact that the notary public 
and the deputy clerk who respectively took the acknowledgment and 
the probate of tlie deed were women does not invalidate the convey- 
ance. The judgment of the Superior Court is therefore 

Affirmed. 

GROVER D. MODLIN v. T. L.  SIM2IIONS A N D  L. D. HARPER,  T R A D I K Q  AS T H E  
CHANDLER SALES COMPANY. 

(Filed 22 February, 1022.) 

1. Negligence--Evidence-Res Ipsa Loquit-Prima Facie  Cas-Auto- 
mobiles-Repairing--Gasoline. 

Where the servant of a repairer of an automobile for the owner under- 
takes in the course of his employment to clean the car with gasoline in a n  
open container, while the batteries were exposed and likely to be started in 
operation and emit electrical sparks that would explode the gasoline or its 
vapors and wreck the car, and an explosion consequently results, in the own- 
er's action for damages against the proprietor of the garage the circum- 
stances make out a prima facie case of negligence. 

2. Negligence-Evidence-Res Ipsn bquitur-Burden of Proof. 
Where a prima facie case of negligence, under the doctrine of res ipsa 

loquitur, has been established in an action to recover damages, the burdeu 
of proof remaius on the  lai in tiff throughout the trial, the question for the 
jury to determine being whether thereunder upon the whole evidence the 
plaintiff has established the negligence alleged as a fact, the prima facie 
case otherwise being sufficient to sustain an affirmative finding. 

A \ ~ ~ ~ ~ ~  by defendants from Allen, J., at  the December Term, 1921, 
of EDGECOMBE. 

This suit was broug!it to recover dainages for tlie burning of an auto- 
niobile. which plaintiff had left with the defendant to be repaired and 
cleaned, upon the allegations of negligence as alleged in the complaint. 
After tlie evidence was all in, the arguments finished, and the charge to 
the jury half delivered, plaintiff was given permission to amend his 
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complaint so as to  allege that  the automobile was phced in charge of 
a n  inexperienced and incompetent laborer, whose negligence, from his 
incompetency, caused the injury. 

Defendant contends that  there was no evidence to support such alle- 
gation. The judge's right to permit the amendment is not being ques- 
tioned. 

(64) Thorne  & Thorne for plaintiff. 
F.  S. Spruill  for defendant .  

WALKER, J. There are really but two questions in this case: first, 
as to whether there is any evidence that  the defendant, "The Chandler 
Sales Company," assigned an  inexperienced and incorrpetent man to do 
the work of repairing and cleaning the car of plaintif', and whether by 
reason thereof and of the negligence of the  deferdant's servant i t  
caught fire from a spark which came in contact with the highly inflam- 
mable gasoline with which the cIeaning was being done, and the car 
was burned so that  i t  became useless and practically of no value to 
the plaintiff. The particular act of negligence alleged on the part of de- 
fendant and its repairer and cleaner, who was doing; the work for it,  
being that  the latter got a bucket about two-thirds full of gasoline for 
the purpose of cleaning the car, and set it down near the car, which 
was allowed to remain fully wired, and ready for the transmission of 
electricity. After stating that  the car had been left nrith the defendant 
to be repaired and cleaned, the plaintiff thus alleges i,he different negli- 
gent acts: I n  order to have the work done, the defendant negligently, 
carelessly, and without the exercise of ordinary care, put to do the 
work, which, among other things, was to n ash and clean the base of 
the motor of the automobile, an  ignorant and inexperienced servant, 
who proceeded or undertook to was!i the base of the lnotor of the auto- 
mobile and its other parts with gasoline. The gasoline being contained 
in an  open tin quart container. The base of the mo,or was left in its 
place in the frame of the car a t  the time of under.aking to do such 
work, and all the ~viring from the generator to the batteries, and the 
wiring and connections from the batteries to the lights of the car were 
left fully connected with each other and with the magneto so that  a t  a 
very slight turn of the shoft of the automobile, or contact made with 
the generator by metal or other conductor, it would spark all of the 
said apparatus and wires, being fully charged with and ready for the 
transnlission of electricity so that  to use gasoline a t  such time and 
manner would almost necessarily result in an  explosion. And further, 
the said agent and servant, a t  the same time, and notwithstanding the 
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visible and obvious danger and risk of doing so, undertook and did in 
part  n-ash and clean the said parts with gsoline,  pouring the gasoline 
on such parts from the open tin quart  container, the crank case of the 
automobile being placed under the motor in the form of a n  open, ex- 
posed basin for the purpose of catching the overflow of gasoline. I n  
consequence of the negligence and carelessness of the defendants in 
doing, or undertaking to do, the business of washing and cleaning the 
base of the motor of the automobile in the way and manner 
herein stated a t  a time when the electric wiring of said auto- ( 6 j 1  
mobile was connected with the generator, batteries, and lights, 
and the ignorance and incompetence of the workman who was left in 
charge of the business, as aforesaid, in some way or manner, the crank 
shaft was turned, or by contact with the tin quart  container or some 
other metal or conductor with which he mas doing the work, electric 
sparks were thrown off, as might easily have been foreseen and known 
by the defendants, the gasoline was ignited by the electric spark, or 
current, and the plaintiff's car was thereby set on fire and totally de- 
stroyed, to  the plaintiff's great damage. 

There was evidence, as shown by the record, to sustain the allega- 
tion of negligence. The manner in which the work was done and the use 
of a large quantity of gasoline in and so near to the car, while it was 
being cleaned, where i t  was likely to be ignited from the wiring which 
was not disconnected during the performance of the ~vork,  clearly 
showed negligence. It was a dangerous undertaking a t  best, because the 
gasoline, and its vapors, cspecially, were highly inflammable, but  i t  was 
a thing ~ ~ h i c h  could be done safely with the exercise of commensurate 
care, that  is, ordinary prudence, and where this is true, the failure to 
exercise the proper care is ordinarily presumed (Aycock v. R. R., 89 
N.C. 321), in the sense, that  i t  makes out a prima facie case of negli- 
gence, which means only that  it carries the case to the jury, though the 
burden of showing negligence, or of establishing the issue in his favor, 
remains throughout the case with the plaintiff. Cox v. R. R., 149 N.C. 
117; Page v. X f g .  Co., 180 N.C. 333; Stewart v. Carpet Co., 138 N.C. 
60; Wonzble v. Grocery CO., 135 N.C. 474, and especially the recent 
case of Sweeney v. Ervzng, 228 U.S. 233, where the Court cites and ap- 
proves the rule as stated by this Court in Stewart v. Carpet Co., szipm, 
and says, with reference thereto, that  res ipsn loquitzir means that  tlle 
facts of the occurrence warrant the inference of negligence, not tha t  
they compel such an  inference; that they furnish circumstantial evi- 
dence of negligence where direct evidence of i t  may be lacking; but it 
is evidence to be weighed, not necessarily to be accepted as sufficient; 
that they call for explanation or rebuttal, not necessarily that  they re- 
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quire i t ;  that they may make a case to be decided by the jury, not 
that they forestall the verdict. Res ipsa loquitur, where it applies, does 
not convert the defendant's general issue into an affirmative defense. 
When all the evidence is in, the question for the juey is whether the 
preponderance is with the plaintiff. Such, we think, is the view general- 
ly taken of the matter in well considered judicial opirions. These views 
are sustained by the recent case of White v. Hines, 182 N.C. 275, where 
the question was fully and learnedly examined with a copious citation 

of the authorities by Justice Adams, and the true rule clearly 
(66) and finally formulated in accordance with wia t  precedes. Un- 

der the rule we have above stated, and the authorities we have 
arrayed in support of it, we are of the opinion that there was some evi- 
dence of negligence in this case fit for the consideration of the jury, and 
that the very circumstances of the case and the manner and conse- 
quences of doing the work, as it was done, furnish some evidence that 
it was negligently performed. 

The learned and just judge who presided a t  the trial did not mean by 
his instruction to the jury, to which a general exception was taken by 
the defendant, that it was for them to decide whether there was any 
evidence of negligence, and thereby subniit a question of lam to them. 
Such a construction of his words would be too narrow, and the entire 
charge shows clearly that lie intended to refer to them the question only 
as to whether the evidence satisfied then1 that in fact there was negli- 
gence. 

The learned counsel for defendant properly abandoned his second 
exception in deference to our decision in Beck v. Wilkins, 179 K.C. 
231, which covers the main features of this case. 

No error. 

Cited: McAllister v. Pryor, 187 N.C. 839; O'Brier;, v. Parks Cramer 
Co., 196 N.C. 365; Mitchell v. Saunders, 219 N.C. lf3. 

J. J. SANDERS v. ROCKY MOUNT INSURANCE AND REALTY COMPANY. 

(Filed 22 February, 1922.) 

Injunction-Issues of Fact-Mortgages. 
Where the purpose of the action is to enjoin the slile of lands under a 

deed in trust or mortgage, and upon the hearing before the judge, upon the 
injunctive remedy sought, the affidavits are conflicting upon the question a t  
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issue as  to whether the mortgage debt had been paid, the injunction should 
be continued to the hearing to ascertain the facts involved. 

APPEAL by defendant from Allen, J. ,  a t  chambers, 20 December, 
1921, from NASH. 

W. M. Person for plaintiff. 
Battle & Winslow for defendant. 

\ T r ~ ~ ~ ~ ~ ,  J. This action was brought to restrain and enjoin the de- 
fendant insurance company from selling certain real estate under the 
deed of trust described in the pleadings. The plaintiff alleged that all 
or a large part of the indebtedness secured by the said deed of trust had 
been settled and paid, and that a very small amount, if anything, re- 
mains due thereon. 

There was much controversy between the parties upon the 
essential facts, alleged and denied. The motion for the injunc- (67) 
tion mis heard by the judge upon affidavits, and as it appeared 
from them, and the pleadings, that important issues are raised upon the 
vital question of indebtedness, as to whether there is any now due, and 
if any, how much, the court continued the preliminary injunction to 
the final hearing, and the defendant appealed. 

The correctness of this ruling cannot be questioned, and is fully su5- 
tained by the case of Cobb v. Clegg, 137 N.C. 153, where we held that 
it is generally proper, when the parties are a t  issue concerning the 
legal or equitable right, to grant an interlocutory injunction to pre- 
serve the right in statu quo until the determination of the controversy, 
and especially is this the rule when the principal relief sought is in it- 
self an injunction, because a dissolution of a pending interlocutory In- 
junction, or the refusal of one, upon application therefor in the first 
instance, will virtually decide the case upon its merits and deprive the 
plaintiff of all remedy or relief, even though he should be afterwards 
able to show ever so good a case. The Court there added that the prin- 
ciple thus stated is TI-ell supported by the authorities, citing numerolls 
cases decided by this Court, as follows: 1 High on Injunctions (3 ed.), 
sec. 6 ;  Jarman v. Sazmders, 64 X.C. 367; Heilig v. Stokes, 63 N.C. 612; 
Xfg. Co.. v. JIcElwee, 94 N.C. 425; Purnell v. Daniel, 43 N.C. 9 ;  
Bispliam's Eq. (6 ed.), see. 403; ilInrshn11 21. Comrs., 89 N.C. 103; 
Lowe v. Comrs., 70 N.C. 532; Capehart v. Mhoon, 45 N.C. 30, and 
Troy 21. Sorment, 55 N.C. 318, where Sash, J., said: "In applications 
for special injunctions (and this is such a one) the bill is rend as an 
affidavit to contradict the anbwer; and where they are in conflict, and 
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the injury to the plaintiff will be irreparable if the relief be not grant- 
ed, the injunction will not be dissolved on motion, but will be continued 
to the hearing to enable the parties to support by proofs their respec- 
tive allegations. Justice demands this course. When here is nothing be- 
fore the Court but oath against oath, how can the Chancellor's con- 
science be satisfactorily enlightened?" In Marshall v. Comrs., 89 N.C. 
103, the Court says: "The injunctive relief sought in this action is not 
merely auxiliary to the principal relief demanded, but it is the relief, 
and a perpetual injunction is demanded. To dissolve the injunction, 
therefore, would be practically to deny the relief sclught and terminate 
the action. This the Court will never do where it may be that possibly 
the plaintiff is entitled to the relief demanded. In  such cases it will not 
deternine the matter upon a preliminary hearing upon the pleadings 
and ex parte affidavits; but it will preserve the matter intact until the 
action can be regularly heard upon its merits. Any other course would 

defeat the end to be attained by the action." In  Lowe v. Comrs., 
(68) supra, Bynum, J., says that, in such cases, "much must depend 

upon the sound discretion of the court to whom the question of 
dissolving the injunction is referred." We believe that the judge in this 
case exercised this sound discretion correctly, if such was vested in him, 
and that he properly continued the injunction to the final hearing, so 
that the matters, now seriously controverted, may be settled in the 
manner provided by law. 

The matter is so fully considered in Cobb v. C!egg, supm, and the 
cases therein cited, that further discussion is useless. The principle 
stated in Cobb v. Clegg. supra, has frequently been affirmed and the 
case cited with approval as late as 181 N.C. 179, in Gray v. Warehouse 
Co., and was expressly applied in Seip v. Wright, 173 N.C. 14, In 
Hyatt  v. De Hart, 140 N.C. 270, the Chief Justice thus broadly stated 
this rule as being applicable under our present prccedure: "Ordinarily, 
the findings of fact by the judge below are conclus ve on appeal. While 
this is not true as to injunction cases, in which me look into and review 
the evidence on appeal, still there is the presumption always that the 
judgment and proceedings below are correct, and the burden is upon 
the appellant to assign and shorn error; and looking into the affidavits 
in this case, we cannot say there was error below The general rule is 
that when the injunctive relief sought, is not merely ancillary to the 
principal relief demanded in the action, but is itself the main relief, 
the Court will not dissolve the injunction, but will continue it to the 
hearing." We are clearly of the opinion that there is sufficient contro- 
versy as to the facts to bring this case within this general rule, and 
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there is, a t  least, some probability that  the plaintiff will be able to 
sustain his allegations a t  the final hearing. 

This being so, we must affirm the decision of the court below. 
The motion of the plaintiff to dismiss the appeal is denied upon the 

facts stated by Judge Allen in the record. 
Affirn~ed. 

Cited: Moore v. Rosser, 186 N.C. '766; Tobacco Growers Assoc. v. 
Pollock, 187 K.C. 411; Advertising Co. v .  Asheville, 189 N.C. 739; 
Vester v. iYashville, 190 N.C. 268; Smith v. Commissioners, 191 K.C. 
777; Angelo v. Winston-Salem, 193 N.C. 213; Commissioners of Wake 
v. Hwy. Comn., 195 N.C. 30; Bd. of Health v. Lewis, 196 N.C. 646; 
Roller v. Allen, 245 N.C. 521. 

(69 
J. 113. JENNINGS v. STATE HIGHWAY COMMISSION ET AL. 

(Filed 22 February, 1022.) 

1. Eminent  Domain-Governmentprivate  Property-Public Use--Corn- 
pensation-Constitutional Law. 

A government has, under the power and principles of eminent domain, the 
right to appropriate private property for a public use, on making due com- 
pensation therefor. 

2. Same--State Agencies-Discretion-Statutes. 
Where the statute authorizes the taking of private property for a public 

purpose, the necessity for the exercise of the power in a given case, and the 
extent of it, under all ordinary circumstances, is for the Legislature, either 
directly or through subordinate agencies designated for the purpose. 

3. Same-Reasonableness and  Necessity-Implied Powers. 
When the Legislature has not defined the extent or limit of the appropri- 

ation of private property to be taken for a public use, the authorities charg- - e 

ed with the duty are restricted to such property in kind and quantity as 
may be reasonable and necessary to the purpose designated. 

4. Same--Questions of Law-Trials. 
Where the statute does not definitely determine as to the kind and quan- 

tity of private property to be taken by its Cesignated agencies for a public 
purpose, such kind and quantity may be so taken by them as may be reason- 
ably necessary therefor; but when such agencies hare acted in good faith 
and do not exceed a reasonable discretion with which it is vested, the courts 
will seldom, if ever, interfere. 
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5. Sam-Notice t o  Oune-Time of Payment. 
Where the statute authorizing designated agencies of the State to take 

private property for a public use otherwise provides, it is not necessary to 
notify the owner that his property is to be appropriated: Provided, he is to 
be notified and given opportunity to be heard in t h ~ ?  proceedings on the 
question of compensation that may be due him. 

6. Sam-State Highway Comn~ission--Roads and Highways. 
Under the provisions of our statutes the State Highway Commission is 

given power to enter on and appropriate land of private owners, on giving 
notice, for the purpose of constructing highways as  a part of the State sys- 
tem, C. S. 3667, et seq., with the right to acquire material, gravel beds, etc., 
necessary for the construction and maintenance of such roads, conferring for 
the purpose the powers of eminent domain (C. S. 1715 et seq.), with a n  ad- 
ditional provision in enlargenient of such powers, authorizing the commis- 
sion to enter the lands, take possession of such timber and materials, and 
use them for the purpose required, prior to bringing condemnation proceecl- 
ings, and without making a deposit, etc., in the event of the owner's appeal, 
or compensating the owner prior to the final determination of the action as  
to the amount: Held, the right of the commission to use the materials for 
the purposes stated being speciiically given by statute, ~t is not required that 
the board first proceed by action before taking the necessary materials for 
the State highway construction or maintenance. 

CIVIL ACTION, heard on return to preliminary restraining order be- 
fore Horton, J., holding courts of the First Judicial District, on 24 
October, 1921. 

The action is prosecuted by plaintiff, an owner of adjacent lands, to 
restrain defendants, the Highway Commission, from entering on said 
land and taking therefrom soil and material for purposes of construct- 

ing a public road, laid off as part of the State highway system, 
(70) etc. On the affidavits and evidence submitt:d, the court finds 

the facts and entered judgment thereon as follows: 

JUDGMEI<T DISSOLVIKG INJUNCTIOiX . 

This cause coming on to be heard a t  Elizabeth City, N. C., before 
his Honor, J .  Lloyd Horton, upon motion to show cause why the re- 
straining order in this matter should not be continued to the hearing. 
After the hearing of the e~idence, the complaint and answer being used 
as affidavits, and also upon the affidavits filed her in ,  the court finds 
as follows: 

1. That  the defendant State Highway Conmission, through its 
duly authorized agents, has gone on the lands of the plaintiff and is 
cutting and removing soil therefrom for the purpose of constructing a 
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part of the State highn-ay system as provided in ch. 2, Public Laws, 
1921, and that there is clearly expressed statutory authority for the 
acts of the defendant State Highway Commission. 

2. That the plaintiff's lands are used for farming purposes, and that 
no invasion has been made of the plaintiff's curtilage; that the defen- 
dant's entry thereon was reasonable and proper, and not an abuse of 
discretion or authority. 

3. That the defendant State Highway Commission is engaged in a 
highly important public enterprise, to wit, the construction of public 
highways which are a public necessity. And that the material sought 
and taken from plaintiff's lands is necessary for the proper construction 
of a part of the State highway system as aforesaid, and that the nia- 
terial taken from the plaintiff's lands is being used by the cotnmon- 
wealth, or an agency thereof, for the public use and for the promotion 
of public welfare. 

4. That the defendant State Highway Commission is willing, able, 
and ready to make proper and sufficient compensation, as it avers, a t  
such time as the coinpensation can be fairly and justly determined, but 
that the meaqure of damages, if any, cannot be fairly and fully deter- 
mined until the public highmy is complete; that it cannot now be 
ascertained how nluch material may be necessary for the proper con- 
struction of the said public highm-ay. 

5. That ample provision is made for just and sufficient compensa- 
tion to plaintiff by defendant State Highway Commission for all mn- 
terial or land to be used by it in the construction of the particular 
public highway. 

6. That defendant "was not obliged to initiate proceedings. It v-as 
not obliged to know that plaintiff claims damages until lie clainis them 
in the mode provided." 

I t  is therefore, on motion of Walter L. Cohoon, counsel for 
defendant, ordered and adjudged that the restraining order here- (711 
tofore granted in this cause be and the same is hereby dis- 
solved. 

Plaintiff excepted, and appealed. 

Aydlett (e: Simpson for plaintiff. 
Attorney-General Manning and Assistant Attorney-General ;17ash 

for the State Highway Commission. 
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HOKE, J. Plaintiff excepts to the judgment, contending, as we un- 
derstand his position, that the right to take and llse his property can 
only be acquired by action or special proceedings duly instituted, and 
in which the kind and quantity of material to be taken shall be desig- 
nated and fully described, but in our opinion the exception cannot be 
sustained. 

The General Assembly has conferred on the Highway Commission 
the power to enter on and appropriate land of private owners for the 
purpose of constructing highways as part of the State system, on giv- 
ing due notice to the owner. C. S. 3667 et seq. And in chapter 2, section 
22, they have also given defendant board the right, to acquire material, 
gravel beds, sand bars, rocks, or other soil, mineral deposits, etc., neces- 
sary and suitable for the construction and maintenance of such roads, 
where such beds, quarries, etc., are not presently open and operated 
bona fide by private enterprise, conferring upon dzfendant for the pur- 
pose indicated the powers of eminent domain, contained in C. S. 1715 
et seq., and with the additional provision in enlargement and extent of 
such powers as follows: "In case condemnation proceedings shall be- 
come necessary, the State Highway C:ommiesion is authorized to enter 
the lands and take possession of same, and also take possession of such 
materials and timber as is required by it prior to bringing the proceed- 
ings for eondeinnation, and prior to the payment of the money for said 
property." And further: "In the event that the owner or owners shall 
appeal from the report of the comrr~issioner (of assessment, etc.), i t  
shall not be necessary for the State Highway Cornmission to deposit 
the money assessed with the clerk, but it may proceed and use the prop- 
erty to be condemned until the final determination of the action." 

It is universally conceded that a government ?as, under the power 
and principles of eminent domain, the right tcl appropriate private 
property for a public use, on making due compensation therefor; that 
where the use is for a public purpose the necessity for the exercise of 
the power in a given case and the extent of it, under all ordinary cir- 
cumstances is for the Legislature, either directly or through subordinate 
agencies designated for the purpose. -4nd the we 1 considered cases on 
the subject hold that when the Legislature has not defined the extent 

or limit of the appropriation, the authorities charged with the 
(72) duty are restricted to such property in kind and quantity as 

may be reasonably suitable and necessary to the purpose desig- 
nated. Dickson v. Perlcins, 172 N.C. 359; Jeffress v. Greenville, 154 
N.C. 490; S. v. Jones, 139 N.C. 613; Lynch v. Fo~bes,  161 Mass. 302; 
1st Elliott on Roads and Streets (3  ed.), secs. 250-256; 15 Cyc. 632. 
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I n  the citation to Elliott, sec. 256, the author says: "As we shall 
show in the follo~ving sections, the general rule, where the statute does 
not definitely determine tlie question, is that so much, and so much 
only, as is reasonably necessary may be taken, but where a munici- 
pality acts in good faith and does not exceed the amount of a reason- 
able discretion, with which i t  is invested, the courts will seldom if ever 
interfere." 

And thesc and other authorities are to the effect further that unless 
the statute appertaining to  the subject otherwise provides, it is not 
necessary to notify tlie owner that his property is to he appropriated, 
provided he is notified and given opportunity to appear and be heard 
on the question of the compensation that may be due him. S. v. Jones, 
supra; Kznston v. Loftm, 149 K.C. 255; 15 Cyc. 632. 

In  the case before us it amears from a perusal of the record that the 
A A 

Legislature has expressly conferred tlie power on defendant board to 
enter on plaintiff's property and appropriate the material in question. 
On satisfactory proof the Court finds that such material is suitable and 
reasonably required for the public purposes designated, and under the 
provisions of the statute are a proper application of the principles re- 
ferred to, we must approve the rulings of tile court and affirm the judg- 
ment dissolving the injunction. 

Affirmed. 

Cited: Parks v. Commissioners, 186 N.C. 500; Davis v. Hwy. 
Co~nm., 191 N.C. 147; Highxay  Cornrn. v. Basket, 212 N.C. 222; 
Moore v. Clark, 235 N.C. 367. 

(Filed 1 Jlarch, 1922.) 

Contracts -Options - Verbal Agreemeiits-Laiids4tatute of F'rauds- 
Pleadimgs-Bd~nissioiis. 

A rerbal ol~tioii of Innds will not be declared void b~ the courts, as a mat- 
ter of lnw, under the statute of frauds requiring a writing, when the party 
to be charged :rdmits the alleged contract, in accordance with its stated 
terms, and resists performance upon entirely separate and distinct niatters. 

APPEAL by plaintiffs from Allen, J., a t  October Term, 1921, of 
WASHINGTON. 
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Civil action to recover damages for an alleged breach of con- 
(73) tract. 

On 4 November, 1919, the plaintiffs, Mrs. Bina Arps and 
husband, J. M. Arps, executed and delivered to the defendants a paper- 
writing whereby the said defendants were given t,le right, privilege, 
and option to purchase the "Arps farm" of 200 acres or more, situate in 
Plymouth Township, Washington County, a t  and foi. a stipulated price 
and upon the terms therein set out, but it was understood and agreed 
that the said option should be exercised on or before 10 December, 
1919. 

The defendants gave the plaintiffs due and timely notice of their in- 
tention to exercise the option and paid a part of ihe purchase price, 
but failed to execute the notes and mortgage, as plovided in the con- 
tract of sale, and now refuse to coinply with their agreement upon the 
ground that there is a shortage of approximately 52 acres in the land 
contracted to be sold. 

At the close of plaintiffs' evidence there was a judgment as of non- 
suit upon the theory that as the contract was in the rature of an option, 
and defendants did not accept same in writing, the plaintiffs n-ere rem- 
ediless under the statute of frauds. Plaintiffs appealcld. 

TV. L. TYhitley for plaintiffs. 
Ward dl. Grimes for defendants. 

STACY, J. Considering the facts, as above stateS, and in view of 
the pleadings filed herein, we think thcb judgment 3f nonsuit was er- 
roneously entered. The statute of frauds is not plead-d, and there is no 
denial of the contract; on the other hand, i t  is expressly admitted. Sec- 
tion (C)  of the further answer reads: "That the defendants a t  all times 
stood ready, able, and willing to pay to the plaintiffs the amount due 
under the option a t  the tiine the same came due, deducting for the de- 
ficiency in acreage above set out, and now offer to accept and receive 
the land and pay for same, less the sum of $30 per acre for the 52 
acres, which represent the actual deficiency in the acreage as afore- 
said." 

Under authority of Henry v. Hilliard, 155 N.C. 372, and cases there 
cited, the present judgment, which forms the basis of plaintiffs' appeal, 
must be set aside and the cause remanded for furthw proceedings. See, 
also, Herndon v. R. R., 161 N.C. 650. 

Reversed. 
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Cited: XcCal l  v. Instltzlte, 189 N.C. 782; Price v. Askins, 212 N.C. 
587; Walker v. Walker, 231 X.C. 56; Rochlzn v. Construction Co., 234 
N.C. 445; Weant v. McCanless, 233 N.C. 386. 

KITTHEW T. LAN11 r. ATLANTIC COAST LISE RAILROAD 
CO1\IPAKP ET AL. 

(Filed 1 &larch, 1922.) 

R a i l r o a d s - S e g l i g e n c e - E v i d e n c e - N o n s u i p e  Neg- 
ligence. 

I n  an  action to recorer danlaqes of a. railroad company for negligent in- 
jury cauied to its employee, there was evidence tending to show that  plain- 
tiff. \\bile perforniiiig his duty as a snitchnlan, coul~led a car attached to 
defentlant's loconlotire, while not in motion, and the injury was  caused by 
the indden movement of the locomotire by the engineer, without a signal 
from the plaintift', contrary to custom or practice, and crushed tlie plaintifl's 
foot be t~reen tlie bunlpers on the cars, causing the injury compl,~ineil o f :  
Held. thong11 there was eT idence of contribu~ory negligence, its establishment 
n-ould riot be a complete defense, under the provisions of our recent statute, 
C .  S. 8467, al)plging the principle of con1p:rratire negligence in such cases; 
and upon a motion to nonsuit, evidence tha t  the engineer properly acted on 
the signal of another eulployee mill not be considered. 

APPEAL by defendant from Allen, J., a t  the October Term, 1921, of 
hT.G~. 

The action is by plaintiff, an employee of defendant company, in 
charge and control of codefendant, the Director General of Railroads, 
to recorer damages for serious and permanent physical injuries caused 
by the allcged negligence of defendants in the operation of a switching 
engine, in connection m-it11 which plaintiff, ah employee and in the line 
of his duty, was presently engaged in coupling cars on a spur track of 
defendant railroad, running into tlie yards of Hackney Brothers. There 
was denial of liability and plea of contributory negligence, and on is- 
sues ubinit ted as to liability of Director General, the jury render a 
verdict : 

1. Tha t  the injury was caused by the negligence of defendant. 

2. That  plaintiff was guilty of contributory negligence. 

3. Assessing plaintiff proportionate damages. 
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Judgment on the verdict for plaintiff and defendant, the Director 
General appealed, assigning for error chiefly the refusal of liis motion 
to nonsuit. 

E.  B. Grantham and J .  S. dlanning for plnintifl 
F. S. Sprzd l  for defendant. 

HOKE, J .  There were fact.: in evidence on part of plaintiff tending 
to show that  on or about 28 July,  1918, plaintiff, s~ switchman in em- 
ploynlent of defendant company, with otliers of tlie switching crelv and 
a switching engine of defendant company were engaged in coupling 

some cars on a spur track of tlie company, running into tlie 
( 5 5 )  yards of Hacliney Brotlierb; that tlic engine was being operated 

a t  the time by one A. L. Darden, an engineer also in eiilploy of 
defendant, and as said engine was backed against the first of the cars, 
plaintiff, by direction of the yard conductor, and in tlie line of liis duty 
made the coupling, and while the engine was standing still, plaintiff en- 
deavored to pass between the engine and the car, by getting over tile 
drawhead, and swung hinlself up for tlie purpose, when the engine, 
without further signal, was suddenly riioved towards the car, causing 
plaintiff to fall, and  lier re by plaintiff':: foot was (.aught between tlie 
bumpers and crushed, causing the injuries as stated; that  by custom 
and practice, after tlie coupling was made, the switc iman was to give a 
signal to this effect, and the engineer moved tlie cngine further as per 
signal, and on this occasion plaintiff had given no s gnal for the engine 
to  move, and a t  the time was endeavoring to pass between the engine 
and the car, partly to avoid being struck and rolled up by a brick wall 
very near tlie track, and also to be in a position to properly signal the 
engineer for some further couplings then to be made. 

There was testimony on part of defendant tending to show that  the 
engineer had moved liis engine towards the car a t  tlie time, in response 
to a proper signal from another switchman, and that he was free from 
blame in the matter, but this may not be considered on a motion to  
nonsuit, and accepting the testimony of plaintiff as true, the established 
position on a motion of this character, it clearly permits if i t  does not 
require the inference that  plaintiff was injured as tile proximate result 
of defendant's negligence. I t  was earnestly urged for defendant tha t  
judgment of nonsuit should have been allowed because the negligence 

- - 

of plaintiff was clearly the proximate cause of the injuries received by 
him, citing and conlinenting cliiefly on l l e rmid  v. R. R., 148 N.C. 180. 
But the position is not now available in support of a inotion to nonsuit, 
by reason of the statute applicable, C. S. 3467, and which provides in 
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part "that in all actions hereafter brought against any common carrier 
by railroad to recover damages for personal injuries to an employee, or 
where such injuries have resulted in his death, tlie fact that  the em- 
ployee may have been g u ~ l t y  of contributory negligence sliall not bar a 
recovery, but the damages sliall be diminished hy tlie jury in propor- 
tion to tlie ainount of negligence attributable to the eniployee," etc. 

This statute, enacted a t  the session of 1913, is controlling on the 
facts of tlie present record, and by its exprcsb provisions, contributory 
negligence on tlie part of tlie employee, though establlslied, as it was in 
this instance, no longcr bars a recovery, but is to be considered only on 
the question of tiamages, an effect that was no doubt properly allowed 
i t  on the trial, as no exception appears to the determination of that  
issue. 

The authority chiefly commented by counsel, D o m d  v. R. 
R., slrprn, was a case tlccided before the cnactrnent of tlw atntute (761  
referred to, and a t  a tinle when contr1l)utory negl~gence in tliiq 
jun~diction,  where same was cstabli~lied, conatitutcd a complete dc- 
fense We find no error in the record, and the juclginent for plaintiff is 
affirined. 

No error. 

Cited:  Freeman v. Ramsey, 189 K.C. 797. 

(Filed 1 March, 1922.) 

A usage or custom to be taken as a part of a contract entered into by the 
parties, when not excluded by its express terms, must be reasonable, but 
when fully established, its reasonnbleness \-,-ill not be questioned, and the 
parties will be considered as haring agreed to it, and it becomes binding on 
the111 as a part of their contract. 

2. Same - Iustructions - Warehousenian - Bailinent - Rule of Prudent 
Man-Appeal and Error--Sew Trials. 

Where there is eridence of an established custom among n7arehousenien 
for the sale of leaf tobacco and the buyers on the warehouse floor, that the 
former h u r e  the tobacco sold for the benefit of the latter until the buyers 
should hare had a reasonable tinie in which to reinore it, and this is the 
on13 question a t  i\\ue. under conflicting eridence, an instruction nhicb con- 
fuses tliiv issue with the obligation of tlie rule of the prudent man, under 
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the circumstances, or the duty of the warehousemen as bailees, is substan- 
tial error to the prejudice of the warehousemen, upon which a new trial will 
be ordered on appeal. 

APPEAL by plaintiff from Culvert, J., a t  second May Term, 1921, of 
NASH. 
Civil action to recover the sum of $636.23, due by contract, and evi- 

denced by three checks given to the plaintiff by the defendant. The 
amount and correctness of the plaintiff's claim wis  not denied; but the 
defendant set up, by way of further defense, a counterclaim in the sum 
of $513.73 for tobacco sold to the plaintiff, and which was destroyed by 
fire hvhile on the warehouse floors of the defendant. Plaintiff denied 
liability upon the ground that  although the tobacco had been bid off by 
him a t  the sale about two hours prior to the fire, ye t  i t  had not been 
actually delivered or removed, and according to the general custom of 
the trade then and there prevailing, it was the duty of the defendant to 
keep such tobacco insured for the benefit of the buyers until they had 
had a reasonable time within which to remove the same. The defen- 
dant carried a policy of insurance covering the "loose leaf tobacco on 

the floor and empty hogsheads owned or 11eld by the assured, 
(77) in trust, or on commission, or on joint account with others, or 

sold but not delivered," but contended that  the tobacco in ques- 
tion was not included in its terms, and denied the existence of any such 
alleged custonl or its applicability to the defendant's warehouse in 
Spring Hope. It was further contended by the de:endant that  the to- 
bacco had been placed in baskets by the plaintiff'; agents, and a t  the 
time of the fire was only awaiting the arrival of a truck to be carried 
away. There was also evidence tending to show a local or special cus- 
tom prevailing on this particular market which was a t  variance with 
the general or established custon~ throughout the tobacco belt, as al- 
leged by plaintiff. 

Upon the issues thus joined, there mas a verdict on the counterclaim 
in favor of the defendant. Whereupon his Honor rendered judgment 
for the difference betm-een the respective amounts, and from said judg- 
ment the plaintiff appealed, assigning errors. 

Battle R. Winslow and Joseph B. Rmnsey for plaintiff. 
F. S. Spruill for defendant. 

STACY, J., after stating the facts as above. The only questions pre- 
sented for our consideration on this appeal are those relating to the 
defendant's alleged liability for failure to carry inslrance for the bene- 
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fit and protection of the plaintiff while the tobacco, which he had pur- 
chased, was still on the warehouse floors of thc defendant; it being al- 
leged that  such was tlie general usage and custom under the instant 
facts and circumstances. The defendant denied the existence of any 
such usage or custom, and contended that, regardless of tlie general 
rule througliout the tobacco belt, no such understanding prevailed in 
tlie Spring Hope market. 

&luch of tlie argument before us was devoted to the question as to 
whether, as a matter of law, title to the tobacco was in the plaintiff a t  
the time of the fire; and further, as to n-lietlier the same had been de- 
livered in the meaning of tlie clause In tlie defendant's insurance 
policy, "sold but not delivered." Conceding that  the legal title had 
passed to the plaintiff, Jve apprehend as to TI-hetlier the tobacco had 
been delivered and removed, as conte~nplated by the custom or usage, 
if any, prevailing in said market, is a question of fact to be ascertained 
and dcterminetl by the jury under proper instructions from the court. 
17  C. J. 525. What was the custom or usage, if any,  obtaining here, 
which is presumed to have entered into and become a part  of the agree- 
ment, or with reference to which the parties are presumed to have con- 
tracted? This is a question cf fact, and it is not admitted. The jury 
alone may answer it. 17 C. J. 431. 

His Honor, in the beginning of his charge, instructed the jury 
that  tlie defendant's liability should be tested by the rule of the (73) 
prudent man, under the instant facts and circumstances, or that  
he should be held to the dutjr of a bailee (Hanes v .  Shapiro, 168 N.C. 
24) ; and in a subsequent portion of his charge there m s  an instruction 
which seems to have placed the question of liability upon the existence 
or nonexistence of a general rule or custom prevailing in said market in 
regard to the warehouseman carrying insurance for the benefit of the 
buyers until a reasonable time had elapsed within which they might re- 
iiiove t lmr  tobacco from the warehouse floors. These instructions, plac- 
ed as they m r e  in opposition to each other, we think, were calculated to 
mislead, and in all probability dld mislead, the jury. S. v. Fnulkner, 
182 N.C. 793. The rights and duties of the parties are contractual in 
their nature, and the  usage or custom, if any, prevailing a t  the time 
and place in question is to be considered as a part of the contract, 
rounding it out and completing its term. 011 Po. 21. Burney, 174 N.C. 
382. This is the ground upon which the plaintiff staked his defense to 
the counterclaim, as set up by the defendant. Therefore, what the con- 
tract was in its entirety and as to whether the defendant had discharg- 
ed or breached his contractual obligations were questions to be meas- 
ured by the terms of the agreement itself, and not necessarily by the 
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conduct of the defendant as tested by the rule of ihe prudent man, or 
the duty of a bailee. I t  is true the custom or usage, which may be held 
to enter into and form a part of the contract, must be reasonable, as 
this is one of the essential requisites of its validity; but once fully 
established, nothing else appearing, it becomes obligatory and binding 
on the parties. Penland v. Ingle, 138 N.C. 456; 17 C. J. 449 et seq. 

Where there is a well known usage or custom which obtains in a 
given trade or business, it is presumed that all who are engaged in said 
trade or business where it prevails contract with a view to such usage 
or custom, unless the presumption is excluded by agreement of the 
parties. Hazard v. A-ew England Ma&e Ins. Co., S Pet. 557; 27 R. C. 
L. 162, and cases cited in note. 

For the error, as indicated, wc think there shodd be a new trial; 
and it is so ordered. 

Kew trial. 

Cited: R. R. v. Fertilizer Co., 188 N.C. 140. 

(79) 
F. E. EKGSTRUM ET AL. V. CNION GAS ENGINE (:OBIPdNY ET AL. 

(Filed 1 Xarch, 1922.) 

1. I~~junction-Corporation~-Nonreside~~t~Under~~gs-~ntracts - 
Parties. 

Where, in an action against a contractor and subcontractor, it is admitted 
that the latter is a uo~lresident corporation, and is about to remove the re- 
mainder of its proper@ from the State, and it is alleged that it owes the 
plaintiff in a certain sum, and it apyears that the contractor has admitted 
service of sunnllons and entered an appearance, and owes its codefendant 
money in a sum little more than the amcunt in snit, ail order restraining the 
defendant contractor from paying over to its codefencant subcontractor, the 
moneys due it under the subcontract, is properly granted; and a prorision in 
the order that the restraining order should automatically cease upon the 
subcontractor giving a bond in a certain sun1 in lieu thereof, and that the 
plaintiff also gire bond to assure the defendants' costs and expenses mas 
properly entered under the circumstances. 

2. Injunction-Issues-Fraud-Trials. 
Where the plaintiff has sufficiently shown that he is entitled to the injunc- 

tive relief sought in the action, all collateral matters as to fraud, etc., are  
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properly continued to be determined with the other issuable matters of fact 
a t  the trial. 

APPEAL by defendants from Bond, J., ~t chan~bers in New Bern, 5 
October, 1920, from CRAVEN. 

This is an ac t~on  by the pla~ntiffq, trading as  the Newport Shiphu~ld- 
ing Company, to restram the defendants, tlic Xem-port Shipbuilcllng 
Corporation, from paying to ~ t s  codefendant, the Union Gas Engme 
Company, certmn moneys The plamtlffc allege In the co~nplamt tha t  
the U n ~ o n  Gac Englne Company 1s intlebted to then1 in the sum of 
$53,004 32, and tha t  s a ~ d  engine conipany 1s a forelgn corporation, 
resldent In the btate of California, arid wltliout assets In North Caro- 
h a ,  excepting the balance due to  ~t by tlic Newport Shipbuilding Cor- 
porat~on under a contract nltli tile U S Govern~nent ~ e t  out m t11~ 
recold, on tlie ternlo of ~ ~ l i ~ c l i  there n a s  due over $600,000. Under this 
contract the plamtlffs allege the Ken-port Sli ipbu~ld~ng Colporatlon has 
p a d  to ~ t s  codefendant, the engine coilipany, all the balance due, ex- 
ceptmg about $60,000, and the contract is n e m n g  coinpletlon nhen  the 
renlalnlng balance nll l  soon he due to tlie engme company, ~ l i ~ c l i  nil1 
remove the \anic from t l i i ~  State, and the ,)lalnt~ffs could find no aesets 
from n.li~cli tliey could nialntain a recovery, nlilcli tliey arc entitled to  
liarre against the engine company. The complaint alleges that  tlie Un- 
Ion Gas Engine Conipany has already been p a d  $549,000, and under 
the c a u v  of action alleged in the coniplalnt, the plamtlffs are entitled 
to  recol c.r froln them $53.004 3% and the defendant, the Unlon 
Gas Englne Company, would have no propclty In the State af- (80) 
ter  the completion of such no rk  flom n!llcli the plaintlffb could 
recover the sum found duc The mdcl~tedntss of the gas englne com- 
pany to the plalnt~ff 1s based upon a contract made by the Newport 
Slnpbuildmg Corporat~on and tlie plaintiff, tlie Sewport  Shphui ld~ng 
Company, for tlie comtruction of certnln concrete vessels for tlie Gov- 
ernment a t  S e n  Bcln, and tlie Unlon Gas Englne Company was a suh- 
contractor foi the f u i n l h n g  of tlie gas engine> and certain other equip- 
ment spec~fic ti in tlie contract for bald vesoels It is admltted that  the 
gas englnc c o m p n y  1s a forelgn corpo1ation, and that  it has no a s ~ t s  
in t h s  atate d%wnt  to pay the judgment, ~f any, clue the plaintiff 
sliould the plaint~ff recover 

The p l a~n t~ f f  fulther allcgcs that  tlie clefrndant Newport Slnpbuild- 
ing Coipo~atlon hati a contract nltli tlie U S Gorcrnment for the con- 
st~uctlon of s ewn  v e w l s ,  and tlie p l a ~ n t ~ f f  partner-.llip, trathng under 
the nanie of the S e w p o ~ t  Shiphu~lcl~ng Company, >ubcontrwcted \ n t h  
it for the constluction of tlie l i u l l~  and for celtain other work on these 
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vessels saving the gas engines and equipment to be furnished by the 
defendant gas engine company, the contract with which is set out in 
the record. Under the terms of this contract over $200,000 was required 
to be paid to the gas engine company before they started work on the 
construction of the engines required to be furnished by it, and in order 
to secure these advances the contract mas sent to I he War Department 
a t  Washington. The contract, which it is now attacking, its represente- 
tives before the War Department presented as the true contract be- 
tween the parties to secure the advancement from the Government for 
the gas engines. 

Upon the complaint and affidavits in this action, a temporary re- 
straining order was issued by Guion, J., 17 June, 1920, returnable 16 
August, 1920, and thereafter the restraining order was continued by 
consent from time to time until the October term of Craven, when, 
upon the hearing of the motion, Bond, J . ,  contiiued the restraining 
order against the Union Gas Engine Company upon the plaintiff giv- 
ing bond in the sum of $10,000, which was filed. 

His Honor provided in the order that upon the giving of security a t  
any time by the Cnion Gas Engine Company in the sum of $60,000 to 
secure the payment to the plaintiff of such sum as might be finally 
adjudged to be due the plaintiff, the injunction should stand dismissed 
without further order. There has been at no time m y  restraint against 
the shipbuilding corporation, and if the Union Gas Engine Company 
should desire to receive the money, which may become due, it can do 
so upon executing the bond prescribed by the judge. It is suggested 
that the codefendant, the Newport Shipbuilding Corporation, was not 

served with summons, but the record shows that it had admitted 
(81) service and entered its appearance in this action. From the order 

continuing the restraining order to the hearing upon execution 
by plaintiff of the bond above stated, the defendant Union Gas Engine 
Company appealed. 

Moore  & D u n n  for plaintif fs.  
W a r d  & W a r d  and T .  M .  Fields for  defendant .  

CLARK, C.J. The defendants admit that both the defendants, the 
Newport Shipbuilding Corporation an11 the Union Gas Engine Com- 
pany, are nonresidents having been incorporated in California, and that 
the Gas Engine Company is without property in the State; and further, 
that the Newport Shipbuilding Company is indebted to the Gas En- 
gine Company in the sum of $60,000 or more. 
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I t  is true that  the defendant engine coinpany alleges that  the action 
by the plaintiff is collusive and in the interest of the shipbuilding cor- 
poration. It admits that  its codefendant is indebted to i t  in the sum 
of $60,000 or more, of which it is demanding payment, but avers that  
that corporation has several hundred thousand dollars worth of tan- 
gible personal property in the clty of New Bern; tha t  i t  is abundantly 
solvent and able to pay any judgment recovered against it by the plain- 
tiff, anti avers tha t  the plaintiffs, stockholders, are the chief stockhold- 
ers and practically sole owners of ~ t s  codefendant, the Sewport Ship- 
bullding Corporation, and arc its directors and general officers, and that  
the pretense that they are different and have different and separate 
control is fictitious and fraudulent; that  thi- suit is brought by collu- 
sion for the fraudulent purpose of preventing the codefendant from pay- 
ing the amount due under the contract, and also to give the said code- 
fendant colorable standing as a basis to deal with the Government in 
this and other contracts, and the plaint~ffs are insolvent. 

The allegations of fact in the complaint, and in denial, are matters 
which 1m.t bc determined upon the evidence in the trial of the issues 
arising thereon. I t  is adinltted that  the defendant gas engine company 
is a nonres~dent corporation, with no property in this State. If the 
allegations of the plaintiff are found to be true, it would be without 
remedy, unless by injunction or attachment the plaintiff is able to re- 
stram the collection by the engine company of the sum it c l a i m  against 
its codefendant, the shipbullding corporation. 

I n  Ellett v. Sezonan,  92 N.C. 519, Xerrzmon, J., held that, "Where 
there is reason to apprehend that tlie subject of the controversy d l  be 
destroyed or reinoved, or otherwise dlsposcd of by the defendants pend- 
ing the actlon, so that the plaintiff niay lo>e the fruit of his recovery, 
the coui t 1 ~ 1 1  take control of it by tlie appointment of a receiver 
or the granting of an injunct~on, or by both, ~f necessary, until (82) 
the ac t~on allall be trletl on its nlerita." I t  is true that in this 
case there is no direct controversy as to tlie subject-matter, but  upon 
the granting of the injunction by the judge n-e rnust take it that  he 
found, and there are affidavits to support his finding, tha t  both defen- 
dants being nonresident corporations, and the gas engine company be- 
ing n-ithout othcr asaets in thla State, if the $60,000 clue to it by its co- 
defendant, the shipbuilding company, was paid to it and removed from 
the State it could not then be attarlied or applied to the Indebtedness 
due by it to the plaintiff, and therefore, in order to preserve such lia- 
bility to any judgment that  the plaintiff may recover of it, the gas 
engine company was required to glve bond that  such indebtedness may 
be forthconiing for applicat~on to any judgment n-hich the plaintiff 
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might recover, and in default of such bond is enjomed from collecting 
and removing such until its indebtedness to the phintiff is determined 
by judgment. 

The contract and dealings between the Union G r ~ s  Engine Company 
and its codefendant, being about concluded and all the payments there- 
under having been made except the small balancc~, $60,000, which is 
little more than sufficient to pay the claim of the plaintiff, if the gas 
engine company were allowed to complete its contract and remove its 
manager and officers from this State, which the plaintiff alleges it is 
about to do, the plaintiff xould have no method of securing service of 
process upon it, as both the defendants are California corporations. 

The plaintiff could not acquire jurisdiction within the State of Korth 
Carolina except by the service of process issued and served before the 
managers had opportunity to leave the State, and it is alleged that 
when the service of summons was madr upon the gas engine company, 
the officer upon whom it  was served was preparing to leave, and had 
already removed all of its property, and but for this proceeding the 
plaintiff would have had no redress, since it could not have attached 
the indebtedness due to the defendant gas engine ~:ompany by its co- 
defendant after such payment and removal. 

The order of the court allowing the gas engine company to execute 
bond to secure any judgment obtained against the shipbuilding corpo- 
ration enables the gas engine company, without any inconvenience, to 
proceed with its business and to collect what was due to it, and the 
$10,000 bond required to be filed by the plaintiff protects the gas en- 
gine company froin damages if there is any in rest-aining collection in 
excess of the sum which may be found to be due by it to the plaintiff. 

Under these circumstances the injunction was properly continued to 
the hearing when all these matters of fact can be fully determined. 

Affirmed. 
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BIRDIE S. CURRY, INDI~IDUALLY AND AS AD~SISTRATRIX O F  J. FRANK 
CURRY, DECEASED V. MARY J O E  CI'RRY ET AL. AND W. Z. GREER, GUARD- 
IAN b LITEM OF INFAKT DEFEKDAXTS. 

(Filed 1 March, 1922.) 

1. Estates-Heir-Rule in Shelley's Case. 
A devise of an estate to each of the testator's children "as long as they 

may lire and after their death to their heirs." Daises to each a fee-simple 
interest under the rule in S11ellc~'s  case. Wallace a. l l~allucc,  181 N.C. 138, 
cited and applied; Mllzlls c. Tlror.?rc, 95 S.C. 332, distinguished. 

2. Dower - Executors and Administrators - Lands - Sales - Assets - 
Creditors. 

Upoil the petition of the widow, as executrix and individually, to have the 
lands of her deceawd husband sold to pay hi4 clebtu, and for the allot~nent of 
her dower therein, the nidow is entitled to her don er in the landy and. iub- 
ject thereto, thr lands ~hould be sold under the ctatute to mahe assets to pay 
the debts of the deceased, it appearing that the persoildl pror~erty 1s inade- 
quate. 

APPELL by defendants from Bryson,  J., a t  the January Special Term, 
1922, of DA~IDSOX. 

Petition for dorver, and to sell land to iliake assets, heard on ap- 
peal froiii the clerk of the Superior Court of Davidson County. There 
was judgment confirnilng tlie judgnient of the clerk in favor of tlie 
petitioner, and defeiidants excepted and appealed. 

Raper  & Raper  for plaint i f f .  
P. I.'. Critcher for defendants.  

HOKE, J. I t  appears from a perusal of the pleadings and the ad- 
niission of the partlea that J .  Frank Curry died on December, 1921, 
intestate, owning a lot of realty, and indebted to an  amount largely In 
excess of 111s personal property, leaving him surviving the petitioner, 
his widow, and three infant cliildren ab his heirs a t  lam-; that  plaintiff 
havlng duly qualified as administratrix, filed this her petition, praying 
for an allotment of dower in all the lands of which the deceased was 
seized and posse~sed, and also to sell such portion of tlie remainder of 
the real ploperty as 11-as required to pay the debt.; that  defendants are 
the Infant children of the deceased, reprezcnted hy a duly appomted 
guardian ad lztem There was judgment by the clerk awarding the pe- 
titioner dower in all the lands owned by tlie deceased except one lot 
in whicli he had a re~nalnder after a life estate, and that the residue 
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excepting the dower interest, or so much thereof as was necessary, be 
sold for payment of indebtedness. This judgment was in all respects 

confirmed by his Honor, and we find no valid objection that 
(84) can be urged against the judgment or the proceedings in which 

the same has been entered. The only exception insisted on by 
appellants is that certain portions of the realty devised by the will of 
his father, IT. F. Curry, deceased, conveyed to the intestate only a life 
estate in the property. 

From the facts in evidence it appears that the title to the realty re- 
ferred to and the nature and extent of the intes:ate's ownership is 
dependent upon the following clause in his father's will in terms as fol- 
lows: "I will and bequeath to each of my children an equal share in 
my real estate, to have and to hold as long as they may live, and after 
their death to their heirs." And this, in our opinion, under the rule in 
Shelley's case, clearly passed to the intestate a fee-simple interest in 
his portion of the property, which has been duly rzllotted to him on 
partition of the father's realty. Wallace v. Wallace, 181 N.C. 158; 
1Yobles v. Sobles, 177 N.C. 243; Robeson v. Moore, 168 N.C. 389; 
Price v. Griffin, 150 N.C. 523. 

The prevalence of the rule in this State and its pertinency to the 
facts of the present record, as well as a recognized instance where the 
rule does not apply, are set forth in the recent case of Wallace v. Wal- 
lace, as follows, where it was held in part: 

"1. A limitation coming within the rule in Shelley's case, recogniz- 
ed as existent in this State, operates as a rule of property, passing, 
when applicable, a fee simple, both in deeds and w~lls, regardless of a 
contrary intent on the part of the testator or grantor appearing in the 
instrument. 

"2. Whenever an ancestor by any gift or conveyance took an estate 
or freehold, as an estate for life, and in the same gift or conveyance an 
estate is limited either mediately or immediately to his heirs or to the 
heirs of his body as a class to take in succession as heirs to him, such 
words are words of limitation of the estate, and conveys the inherit- 
ance, the whole property to the ancestor, and they are not words of 
purchase. 

"3. I n  order to an application of the rule in Shelley's case, the 
words 'heirs' or 'heirs of the body' must be taken in their technical 
sense, or carry the estate to the entire line of heirs to hold as inheritors 
under our canons of descent; but should these worcls be used as only 
designating certain persons, or confining the inheritrmce to a restricted 
class of heirs, the rule does not apply, and the ancestor or the first taker 
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acquires only a life estate according to the meaning of the express 
words of the instrument." 

We were referred by counsel for appellants to the case of Mills v. 
Thome,  95 N.C. 362-364, citing with approval Ward v. Jones, 40 N.C. 
400, as authority against application of the rule in the present case, 
but we do not so understand those decisions. 

I n  the Mills case, as well as that  of Ward v. Jones, supra, i t  
was held that  annexing the words "to be equally divided be- (85) 
tween them" to the terms "heirs" or "issus" in the ultimate limi- 
tation after a preceding life estate, would prevent the operation of the 
rule in Shelley's case. This, as stated in the opinions, was because the 
use of such qualifying words would change these terms from their 
hereditable significance and quality under our general canons of descent 
so as to require a per capita division among the "heirs or issue." As the 
estate might therefore be carried to a differcnt line of heirs frorn those 
who would take by our general canons of descent under the third posi- 
tion, as taken from the Wallace decision, supra, and the rule in Shelley's 
case would not apply and the heirs or issue referred to in ultimate limi- 
tation would take and hold as purchasers. 

But  not so here, where there are no qualifying words annexed to the 
ultimate limitation, but under the father's will, the estate is in effect 
devised to the children "in equal portions for life with remainder to 
their heirs," without more. Both under the first and the ulterior limi- 
tation the property is passed in the same interest and in the same 
manner a s  the law of descents would have given it, and in our opinion 
as stated the rule in Shelley's case clearly applies. 

This being true, the widow of this owner is entitled to her dower, and 
subject to such interest the creditors or plaintiff, as their representative, 
is entitled to a sale to make assets as the lower courts have decreed. We 
find no error in the record, and the judgnient is affirmed. 

Affirmed. 

Cited: Elledge v. Welch,  238 N.C. 68. 
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JOHN L. ROPER LUMBER COJIPBNY v. ANSIE W. HERRINGTON ET AL. 

(Filed 1 March, 1922.) 

1. Deeds and Conveyances-Interpretation-Intent1Fechnica Rules. 
That the intention of the parties, particularly of the grantor, must control 

is tlie cardinal rule in the construction of deeds. 

2. Same--Remainder-Children in Esse. 
A remainder to a class of childrPn, or more remote r~llatires, vests in right, 

but not in amount, in such of the objects of the bounty as are in esse and 
answer the description, subject to olJeii tind let in any that may afterwards 
be born before the determination of the particular estate; and a sale may 
generally be autliorized by the court where, in case of a remainder to 2 
class, those of the class who are ill  csse represent the ~thers .  In such case it 
is assunled tliat those who represent a particular class will protect the in- 
terest of all who hare or may acquire ail interest in t ~ e  remainder. 

3. Actions--After-born Children-Contingent Interest--Class Representa- 
tion. 

W. executed a deed, reciting in the habemiurn a corveyance to A. and M. 
for life, and at  their death to their children, reserving a life estate. Follow- 
ing the description was a provision that A. should h a w  the eastern part dur- 
ing her natural life, and at her death the land sliould go to her cliildren, and 
that 31. should hare the western part for life and a t  her death to her 
children, if any, but if she should die leaving no childien, then to A. for life 
and a t  hrr deatli to her children. A. was married and had children; JI. was 
not married. In 1904 11. was the mother of two children. A special proceed- 
ing was begun by 31. and her two children to sell the land. The sale was 
made and confirmed in 1904. I11 1908 two other children were born to M., and 
they now claim an interest in the land: Hrld,  they cannot recover, on the 
grouud that a remainder to a class rests in right, but not in amount in such 
of tlie objects of the bounty as are in csse and answer the description, and in 
this proceeding the children in esse represented those ttorn afterward. 

APPEAL by plaintiff from Ferguson, J., att November Special 
(86) Term, 1921, of WASHINGTON. 

I n  1882, H .  J. Willianis and wife executed a deed reciting in 
the premises and in the habendum a conveyance to Annie W. Herring- 
ton and ;\Istry E. Lewis for their natural life, "and at their death, then 
to their children, reserving a life estate in said land for H. P. Lewis and 
his wife, Ella E. Lcwis," the parents of Annie W. Herrington and Mary 
Lewis. Following the description of the land is a rrovision tliat Annie 
W. Herrington sliould have and possess the eastern part of tlie land 
conveycd during her natural life, and a t  her death it should go to her 
children; and that  Mary Lewis sliould have and possess the western 
part  during her natural life, and a t  her death to her cliildren, if she 
sliould have any, but if she sliould die leaving no children, then to 
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Annie K. Herrington during her natural life, and a t  her death to her 
children. About 1896 thls land was accordingly divided by Annle W. 
Herrington and hIary E. Len-IS, and such d i~ i s ion  is recognized by the 
parties to t lm  sult. The land described in the pctition is tlie part ~vhicli 
was allotted to Mary E. Len-is. 

At the tniie the deed of H .  J .  JT'illlanis and wife was executed, Annie 
W.  Herrington was married and had children; Mary Lewis was not 
married. I n  1895, Mary Lewis niarriecl n'. P. Knowles, and In 190-4 
was tlie lnotlitr of two ch~ldrcn, Ruth  and Annie Knowles. These were 
the only two cli~ldren born to Mary L e w s  prior to 1908. 

I n  1904 a special proceeding was begun by JT'. P. Knowles, liis wife 
(?\lary L e w s ) ,  and Ruth Kno~vlcs and Xnnle Knowles, by tllelr gen- 
eral guardian, for the purpose of selling tlie land, and an order was 
made by the clerk appointing a coninl1s4oner to make sale. Tills order 
mas afterward approved by the judge. The sale was duly confirmed, 
tlle conimissioner made a deed to the purclmer, and the pur- 
chaser, on 4 Kovember, 1904, made a deed to the plaintiff. I n  (87) 
1908 a third child, JY~lliam, ancl in 1912 a fourth, Robert, were 
born to Mary  Lewis Knowles. 

The petitloner instituted a proceeding to register its title under the 
Torrens law. Robert Knowles and ~ ' i l l ~ a n i  Knowles, children born 
after the sale was made by order of court, filed an  answer and denied 
petitioner's t~ t l e .  They assert that under the deed froin H .  J. Wllllam3 
to h lary  Lewis they take an interest in the lands claimed by the peti- 
tioner, and that the specla1 proceeding under which the lands were soid 
in 1904 did not have tile effect of divesting their interest in the land. 

The contention of the defendants is tha t  the children of Mary  Lewis 
took a contingent remainder under the deed fronl H. J .  Williams, and 
that  the court could not sell their contingent interest, and that  the pur- 
chaser a t  said sale did not acquire their interest. The proceeds derlved 
from said sale are in the hands of IY. P. Knowles, the father of the de- 
fendants, wllo a se r t s  that lie is holding the proceeds for tlle benefit of 
the t n o  children ~i-110 were in being a t  tlie time tlie land was sold under 
order of court. 

The examiner of titles lnade report, to TI-hich the petitioner filed ex- 
ceptions. I n  the Superior Court the following issues were drafted: 

"1. I s  the petitioner the owner of the land described in tlie petition? 
Ansn-er: 'Yes. The petitioner on-n;. the interest of JT'. P. Iino~i-les, 
h lary  E. Knon-lcs, Ruth Knovles, Annie Knowles, ancl E. L.  Herring- 
ton and Annie TTT. Herrington, but is not the owner of the interest of 
William and Robert Knowles, and which they took under the deeJ 
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from H .  J. Williams, Book Y, page 35, nor of such children as may be 
hereafter born to Mary E. (Lewis) Knowles.' 

"2. Were L. G. Roper, guardian, and S. B. Spruill, attorney, prop- 
erly authorized to represent the minors and to execute the deed, as al- 
leged? Answer: 'Yes.' " 

After the jury had answered the second issue, the court answered 
the first as a matter of law. 

His Honor rendered judgment that the petitioner is the owner of such 
interest in the land as was conveyed to ilnnie W. H~mington and Mary 
E. Lewis, and of such interest as Annie Knowles and Ruth Knowles 
acquired under the Williams deed; but that the petitioner does not 
own, and the commissioner's deed does not convey, the interest of Wil- 
liam Knowles and Robert Knowles, who were born after the institution 
of the special proceeding, or the interest of any child that may be born 
hereafter to Mary Lewis Knowles. 

Small, MacLean, Bragaw & Rodman for plaintiljf. 

ADAMS, J. His Honor held as a conclusim of law that the 
(88) commissioner's deed did not convey to the purchaser the interest 

of William Knowles and Robert Knowles, or the interest of any 
child that might thereafter be born to Mary Lewij Knowles, and di- 
rected a qualified affirmative answer to the first issue. The exceptions 
call in question the correctness of this ruling and o '  the judgment ren- 
dered on the verdict. The judgment was determined chiefly by the an- 
swer to the first issue; and the answer to the first issue was no doubt 
determined by his Honor's interpretation of the Williams deed. 

In  the granting clause this deed purports to make conveyance to 
Annie W. Herrington and Mary E. Lewis during t h i r  natural life, and 
a t  their death to their children, reserving for H. P. Lewis and his wife 
a life estate. The habendum is substantiall> identical. When the deed 
was executed Mary Lewis was unmarried and had no children; and 
while as to unborn members of a class the remainder is contingent until 
they are in esse, when they come in being the remainder immediately 
vests. The remainder to the children of Mary L w i s ,  after her life 
estate, therefore vested immediately upon the birth of the oldest child. 
Here the direct question is whether the vested remainder given the 
children is defeated by the clause which follows the description. That 
the intention of the parties-particularly the intenion of the grantor 
-must govern, is the cardinal rule in the construction of deeds; and 
such intention, drawn from the entire instrument, when once ascertain- 
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ed, will prevail over technical rules of construction. The obvious inten- 
tion of tlie grantor was to convey an estate of equal dignity to -4nnie 
W. Herrington and Mary E. Lewis for life, with remainder in fee to 
the children of each; and if no children should be born to Mary E. 
Lewis, the remainder a t  the expirat~on of her life estate should go to 
Annie W. Herrington during the latter's natural life, and a t  her death 
to her children. 

I n  these circumstances the accepted doctrine is that  a remainder to a 
class of children, or more remote relatives, rests  in right, but not in 
amount, in such of the objects of the bounty as are in esse and answer 
the description, "subject to open and let in" any that  may afterwards 
be born before tlie determination of the particular estate; and a sale 
may generally be authorized by the court where in case of a remainder 
to a class, those of the class who are 7n esse represent the others. I n  
such case it is assumed that those who represent a particular class will 
protect the interest of all who have or may acquire an  interest in the 
remainder. 

"It is certain that  if land be devised to a person for life, with an  
executory devise in fee to his children, the court cannot order a sale of 
the land before the death of any child, because, not being in esse, there 
can be no one before the court to represent its interests. Such 
was tlie case in Watson v. Watson, 56 N.C. 100. But  if there be (89) 
any children in esse, in whom the estate in fee can vest, a sale 
may be ordered, because, if their interests require it, they may be rep- 
resented by their guardians; and this may be done, though all of the 
children of the class may not yet have been born. Such is tlie case now 
before us, with the exception that there is an executory devise to the 
unborn children of another person, depending on the event of the 
tenant for life dying without leavmg issue. Can this latter circumstance 
make any difference? We think not, because the first class of children 
are the primary objects of the devisor's bounty; and as they have vest- 
ed remainders in fee, and as their interests, as well as that of the ten- 
ant  for life, will be promoted by having the land sold and the proceeds 
invested in other lands, or in stocks or other securities for their use, 
the court of equity is authorized, under the general power conferred by 
the act to \vliich we have referred, to order a sale." Ex parte Dodd, 62 
N.C. 98. 

There is a full discussion of the question in Scott v. Springs, 132 N.C. 
548. There Connor, J., after reviewing the decisions and admitting that 
some are in conflict with the current authority in this State, said: "We 
have not discussed these cases for the purpose of overruling them, but 
to classify and distinguish them, and to show tha t  the language-used 
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in Ex parte Dodd, in respect to the power of the court to order a sale 
of land where there is an executory devise to personis unborn, there be- 
ing members of a class next in remainder to  a life tenant-has not been 
overruled or doubted." 132 K.C. 536. And again, on page 564: "With- 
out regard to the act of 1903, the court has the power to order the sale 
of real estate limited to a tenant for life, with remainder to children or 
issue, upon failure thereof, over to persons, all or some of whom are 
not in esse, when one of the class being first in remainder after the ex- 
piration of the life estate is in esse and x party to the proceeding to 
represent the class, and that  upon decree passed, <ind sale and title 
made pursuant thereto, the purchaser acquires a perfect title as against 
all persons in esse or in posse." Irvin v. Clark, 98 N.C. 438; Branch v. 
Gnfin,  99 X.C. 174; Yancey's case, 124 N.C. 151; Hodges v. Lipscomb, 
128 N.C. 57; Dunn 21. Hines, 164 N.C. 114; Bzd10cJZ v. Oil CO., 165 
N.C. 64; 21 C.J. 986, 1003. 

The commissioner's deed, however, was executed after the enactment 
of the statute of 1903. This act (C. S. 1544) provides tha t  where there 
is a vested interest in real estate and a contingent remainder over to 
persons who are not in being, or when the contingency has not yet  hap- 
pened which will determine ~ h o  the remaindermen are, there may be a 
sale of the property by a proceeding in the Superior Court a t  term time. 

The proceeding in which the cointnissioner's sale of the land in 
(90) question was decreed was instituted before the clerk; but the 

proceeding was not for this reason void or invalid. The irregu- 
larity is cured by the act of 1905, which is as follows: "In all cases 
where property has been conveyed by deed, or dev~sed by will, upon 
contingent remainder, executory devise, or other limitation, where n 
judgment of a Superior Court has been rendered authorizing the sale 
of such property discharged of such contingent rernainder, executory 
devise, or other limitation in actions or special pro:eedings where all 
persons in being who would have taken such property if the contingency 
had then happened were parties, such judgment slal l  be valid and 
binding upon the parties thereto, and upon all 0 t h .  persons not then 
in being: Provded, tha t  nothing herein contained shall be construed 
to impair or destroy any vested right or estate." C. !3. 1743. 

In  the present case Ruth Knowles and Annie Knodes ,  children of 
Mary Lewis, were of the class first in remainder after the expiration 
of the life estate; they were made partie< to the special proceeding and 
were represented by their general guardian; they represented the entire 
class of remaindermen, including Williarn and Robert, and the decree - 
therefore bound the entire class. Since the first issue was ansn-ered by 
the court as a matter of law, the answer to the second will not be dis- 
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turbed. The ansiver to the fir2t issue will be inodificd so as to include 
the interest of William Knowles and Robert Knowles and of any after- 
born child of Mary L e ~ i s ,  and the judgment will be rendered in ac- 
cordance with the modified verdict. The cost of the appeal will be tax- 
ed against the appellee. 

Modified and affirmed. 

Cited:  Bank  v.  Alexander, 188 N.C. 671; Boyd v. Campbell,  194 
N.C. 401; TT7addell v. Czgar Stores, 193 N.C. 438; Trust  Co.  v .  Steven- 
son, 196 K.C. 32; Hines v .  T.17zllianzs, 198 K.C. 423; Greene v. Stadzem, 
198 K.C. 446; Spencer v. JlcClenegan, 202 E.C. 671; Reynolds v .  R e y -  
nolds, 208 N.C. 621; Rodman v .  S o r m n n ,  221 S . C .  323; B e a m  v. Gzl- 
k e y ,  225 K.C. 524; Sczll v .  Rach, 231 S.C.  394; Blanchard v. Ward ,  
244 K.C. 143; Bolton v .  Hal-rison, 250 K.C. 298; P n v e t t  v .  Jones, 251 
N.C. 393. 

B. B. WILLIAJIS, TRCSTEE V. R. E. DAVIS, SHERIFF, AND T H E  CITIZENS 
BANI<. 

(Filed 1 March. 1922.) 

Liens-Agricultural Liens-Priorities-Mortgages-Deeds in Trust. 
A11 agricultural lien, giren bg C.  S. 2480. for the purpose of enabling the 

cultivation of the soil to raiqe a crop, is preferred by the statute to all others, 
except those giren the landlord or laborer under C. S. 2481, when it is in 
groper form and duly registered; and it is preferred to liens of other kinds 
euibting by mortgage or deed in trust on the same crop, to the extent of the 
a ~ u o ~ i n t  advanced thereunder. 

APPEAL by plaintiff from Calvert,  J . ,  a t  the September Term, 1921, 
of T\-;IRREN. 

Tliis is a controversy as to the title and possession of a to- 
bacco crop, n.l~ic!l was sold hy the dcfendant, Sheriff R. E. (91) 
D:~vis, who collected and has in his custody the proceeds of thc 
sale, subject to the decision of the court as to tlie ownership thereof. 
Tlic court, upon the matter being subn~itted to it with a statement of 
the facts, entcrcd judgment. as follom: 

"Tliis action, coming on to he heard a t  said term of said court, and 
being heard before Hon. Thomas H. Cxlvert, judge, presiding, and n 
jury trial having been n-aivecl in writing by tlie parties to said action, 
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and the parties having agreed upon the facts and ha~ring submitted the 
same in writing to the court as follows: 

"1. Tha t  one F. B. Kewell, Jr . ,  is now, and was e t  the time herein- 
after mentioned, a citizen and resident of lTTarren County, State of 
Korth Carolina. 

"2. Tha t  said F .  B. Xewell, Jr.,  during the year 1920 was engaged 
in farming operations in said Warren County. 

"3. Tha t  on 3 January,  1920, said F .  B. Nerved, Jr.,  executed n 
deed of trust to B. B. Williams, trustee, wherein the grantor conveyed 
to said trustee an  undivided one-half interest in a ceitain tract of land 
therein described, and also conveyed by said instrumc.nt, a one-half un- 
divided interest in certain tobacco in the following language: 'And does 
also sell and convey and set over to the aforesaid \T'illiams, trustee, a 
one-half undivided interest in and to one hundred acres of tobacco to 
be grown by Newell Brothers on the above described lands and ad- 
joining tract of said Newell'; that  said deed of trust was filed for regis- 
tration in the office of the register of deeds for said Warren County on 
5 January, 1920, and was registered in said office in Book 107, page 166, 
which book is one of those regularly used for recording deeds of trust 
on lands. 

"4. Tha t  on 7 February, 1920: said F. B, Newell, Jr . ,  executed to 
the citizens bank of Warrenton an agricultural lien for advances, ac- 
cording to the regular statutory form, to secure the ps~yment of the sum 
of $3,000, and in said agricultural lien said Newel1 conveyed certain 
cattle and chattels, and gave a lien upon all crops to be grown during 
the year 1920 on the lands described in said agricultural lien; that  said 
lien was duly filed and registered in the office of t h  register of deeds 
for said Warren County in Book 44, page 473, which book is one of 
those regularly used for recording agricultural liens. 

(ir 
3. Tha t  about $2,000 of the amount secured by said F. B. Newell, 

,Jr., in the deed of trust executed to B. B. Williams, trustee, as aforc- 
said, was used by said F. B. Newell, Jr.,  in the making and cultivation 
of the tobacco mentioned in said deed of trust. 

"6. Tha t  the $3,000 secured by said F. B. Kewe'l, Jr.,  in the agri- 
cultural lien executed by him to the Citizens Bank of Warrenton was 

made to said Kewell a t  the time of the execution of said lien, 
(92) and was used by said F. B. K e d l ,  Jr.,  in tl-e making, cultiva- 

tion, and saving of the crops on the lands described in said agri- 
cultural lien. 
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"7. Tha t  the defendant R. E. Davis, sheriff of said Warren Coun- 
ty ,  under a warrant issued to him by the clerk of the Superior Court 
of said county on 17 January, 1921, under section 2488 of the Consoli- 
dated Statutes of North Carolina, seized certain tobacco, the same be- 
ing a part of the crops cultivated and grown by said F. B. Newell, Jr.,  
on tlie lands described in the aforesaid agricultural lien and deed of 
trust, and after due advertisement, sold said tobacco on the premises 
of said F. B. Newell, Jr . ,  a t  public auction to the highest bidder for 
cash, where and when W. B. Boyd became the last and highest bidder 
therefor, and was declared the purchaser thereof a t  the price of $1,700; 
that  said tobacco was located in barns on tlie aforesaid lands of F. B. 
Newell, Jr.,  and was exhibited to the bidders a t  said sale; that at  said 
sale the plaintiff, the Bank of TJ'arren, was a competitive bidder for 
said tobacco; that  said W. B. Boyd, tlie purchaser of said tobacco, 
complied with his said bid, and the defendant R .  E. Davis, sheriff, as 
aforesaid, delivered said tobacco to said ST'. B. Boyd. 

"8. Tha t  the land security embraced in the aforesaid deed of t r u d  
to B. B. Williams, trustee, was on 7 February, 1921, sold under the 
terms of prior deed of trust, but surplus was not sufficient to pay off 
the debt secured by said deed of trust. 

"9. Tha t  the crops, cattle, and chattels embraced in the lien execut- 
ed by said F. B. N e ~ ~ e l l ,  Jr . ,  to the Citizens Bank have been exhaust- 
ed and were not sufficient to pay off the debt secured by said lien. 

"And the parties to this action having agreed in writing for the court 
to render such judgment as may be proper upon the foregoing agreeu 
facts, it is now by the court, after hearing the arguments of counsel for 
plaintiffs and defendants, considered, ordered, and adjudged that  the 
agricultural lien to the Citizens Bank, junior in date and registration 
to  the mortgage or deed of trust to B. B. JJTilliams, trustee, takes prece- 
dence of said deed of trust; and it is further ordered and adjudged that  
the proceeds derived from the sale of the tobacco be applied as follows: 
First, to the payment of the ainount now due on the $3,000 secured by 
said agricultural lien; second, that the surplus, if any, shall be applied 
to the ainount now due on the debt secured by said deed of trust to B. 
B. Williams, trustee. I t  is further considered and adjudged that the 
plaintiffs pay the costs of this action to be taxed by the clerk, and that  
the defendant go hence without day. THOMAS H. CALVERT, 

Judge Presiding." 
Plaintiff excepted to this judgment, and appealed. 
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(93) B. B. W i l l i a m  for plaintiff. 
Tusker Polk and Murray  Allen for defendants. 

WALKER, J. There is no doubt that  tlie instrument, under which thc 
Citizens Bank asserts its right to the proceeds of salt] now in the hands 
of the sheriff, is r hat is known as an  agricultural l im, and was drawn 
and registered in accordance with the statute, C. S. 2480. Unless, there- 
fore, tlie plaintiff can sliow a prior valid lien upon tlie crop of tobacco, 
tlie proceeds of wliicli are no\y claimed by the defendants, the judgnient 
of tlie court was correct. The lien of tlie Citizens Bank is, in form and 
substance, an  agricultural lien, and as it was duly rclgistered is entitled 
to preference over all other liens except tlie laborl?rls and landlord's 
liens, to the extent of tlie advance made under it. The instrument, un- 
der which the plaintiff claims these proceeds is in forin and substance 
nothing more than a deed of trust to secure a debt. I t  is true the lien 
of it rests upon a part  of the crop as well as upon the other property 
described in it, but tliis does not necessarily make i t  an  agricultural 
lien, which is entitled to any special priority under the statute over 
others existing or otherwise. If the deed of trust was simply given to 
secure an antecedent debt due to the Bank of K a r r q  and was not in 
form, and in fact an agricultural lien, the Bank of TVarren acquired no 
prior lien upon the crop of tobacco over tlie Citizens Bank. This is 
settled beyond dispute by tlie following cases in tliis Court: Clark v. 
Farrar, 74 N.C. 686; Patapsco v. Jlagee, 8G S . C .  350; Wooten  v. Hdl ,  
98 N.C. 48. There was nothing on tlie face of the detd of trust to B. B. 
Williams, trustee, to secure the debt due to the Bank of Warren, under 
which tlie plaintiff claims, to notify subsequent lienors, and especially 
the Citizens Bank, that  it was a n  agricultural lien, or entitled to any 
more priority or preference than an ordinary mortgage or trust to se- 
cure a plain and sinlple debt owing by F. B. Kewell, Jr.,  to the Bank 
of Warren, and wlien it was tllus executcd and registered the said bank 
took the risk of an agricultural lien being a f t e rwarb  registered n-liicli 
would supersede it as a first lien upon the crop, and also any eubse- 
quent encumbrance by deed or niortgage n-liicli is not a lien of tlic 
kind mentioned and provided for in tlie statute (C. Y. 2480), and pc- 
culiarly protected by it even against a prior encumnrnncer. 

With reference to this so~iie\vliat anoinalous lien, TI-hich relates back 
and over-reaches prior eilcuilibrances by special p r o ~ ~ s i o n  of the statute, 
Justice Davzs said in Tl'oofen v. Hill,  98 N.C. 33: "Section 1799 of Thq 
Code declares that the lien for advances nlade to enable the cultivator 
of the soil to make the crop, shall, as to the crop inade by the aid of 
such advances, be good 'in preference to all othcr liens existing or 
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otherwise, to the extent of such advances,' upon a compliance 
with the promions of tlie statute, the only exception being that  (94) 
in favor of tlie landlord (or laborer), contained in the following 
section. Why does not the purchaser or mortgagee of tlie crop take with 
a s  full knowledge of tlie provisions of this section of The Code as of that  
which secures the rights of the landlord? H e  takes with a full knowl- 
edge tliat if advances shall be necessary to enable the cultivator to 
make the crop, and without which there would perhaps be no crop, such 
advances shall be a preferred lien upon tlie crop, made by reason of 
such advances, arid that this preference shall extend to 'existing' liens. 
All laws relating to the subject-matter of a contract enter into and 
form a part of it,  as if they were expressly referred to or incorporated 
in its t e r m .  O'Kelly v. Tl'zllzams, 84 N.C. 281; Lehigh Water Co. v. 
Easton, 121 U.S. 391. It impairs the obligation of no contract. Land is 
sold under execution-there is a llen on the crop for advances-the 
purchaser buys in subordination to this lien under section 1799 of The 
Code. D a d  v. Freeman, 92 N.C. 351." I t  1s said in Herman v. Perkzns, 
52 RIiss. 813, that ,  although an agricultural hen may be junior in date 
to a mortgage, yet the right of the mortgagee 1s subordinate to the ag- 
ricultural llen subsequently imposed by the mortgagor upon the crop. 
Tlie statute givmg tlie lien in illississippl is not more absolute or im- 
peratlve than ours. I n  Stone v. Szmpson, 62 Ala. 194, a siniilar con- 
struction was placed upon the agricultural lien law of tliat State, and 
it was held that ,  under the statute, a crop llcn had "precedence over all 
prior inortgages, and all prior liens, except that  of the landlord for 
rent." Tlie same construction has been placed upon mii lar  statutes in 
Neiy Jerbey, Arkansas, and other states. I'reelnnd v. Jersey Czty, 37 
Nen- Jersey 574; Case I?. Allen, 21 Ark. 217. Jzistzce Rynum observed in 
Patapsco t'. Magee, 86 N.C., a t  p. 354: " I t  is needless to  speculate why 
this provision is made by the statute. I t  is clearly so written, and can 
be conveniently observed, and i f  parties m11 n-~llfully disregard ~ t ,  they 
must abide the consequences." 

This seems to be t l ~ e  law, with respect to such liens, both in tlus and 
in other jurisdictions where the same question has been raised, a,< ap- 
pears above. 

MTe must hold, a did thc learned judge n h o  presided belon., that the 
prior lien upon the proceeds of the sale of the tobacco belongs to the 
defendant, subject to any just and lrgal charges thereon in favor of the 
sheriff or other officers for thelr services, and it will be so certified. 

Affirmed. 

Cited: Cotton Oil Co. v. Powell. 201 N.C. 352. 
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BERTIE COTTON 01L COhIPANY ET AL. V. ATLANTIC C'OAST LINE RAIL- 
ROAD CO1\IPAK\'P ET AL. 

(Filed 1 March, 1922.) 

1. Railroads-Burnings-Negligence-Sparks from Locomotive--Evidence 
-Prima Facie Case--Questions for Jury-Trials-Nonsuit. 

A prima fac ie case of negligence is established against a railroad when it 
is shown that a spark escaping from its locomotive burned plaintiff's prop- 
erty. 

2. Sanie-Instructions-Appeal and Error--Prejudicial Error. 
When such prima fac ie case is made out, it is sufficient, nothing else ap- 

gearing, to warrant a finding for the plaintiff on the issue as  to negligence, 
but it is not conclusive. The defendant may or may not introduce evidence in 
rebuttal a t  his election; but the defendant is not requi~ed to disprove negli- 
gence on its part. Throughout the trial thr? burden of t h e  issue remains with 
the plaintiff. 

APPEAL by defendant from Culvert, J., a t  August Term, 1921, cf 
BERTIE. 

Civil action to recover damages for the negligent burning of plain- 
tiff's seed-house and contents. Certain insurance con~panies, who claim- 
ed to be subrogated to the rights of the insured, were nude coplain- 
tiffs. The jury found that the property of the Bertict Cotton Oil Com- 
pany had been burned by the negligence of the deferdant, and assessed 
damages. 

James S. Manning and Winston & Matthews for plaintiffs. 
F. S. Spruill and Gillam dl. Davenport for defenda~t .  

A D ~ M S ,  J. The defendant excepted to the following paragraph in 
his Honor's instructions to the jury: "As to the burden of proof on the 
first question, as to how the fire started, the burden is on the plaintiff 
to satisfy the jury from the evidence, and by its greater weight, that 
the property was set on fire by live sparks from the locomotive; if the 
jury should not so find, then you will answer the first issue 'No'; but if 
you do so find that, if the property was set on fire by live sparks from 
the locon~otive, then the burden of proof shifts t o  the defendant to 
satisfy you by the evidence, and by its greater weight, that it used n 
competent and skillful engineer, and that the condition of the spark 
arrester was good, and if you so find you mill answer this issue 'No'; 
otherwise, 'Yes.' " There are several decisions of t l~ i s  Court in which 
similar instructions have been approved. These are represented by 
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Grant v. R. R., 108 N.C. 467, and Denny v. R. R., 179 X.C. 533. 
There are numerous decisions in which the instruction has been dis- 
approved. These are represented by Wzllzams v. R .  R., 130 
N.C. 128; Shepard v. Tel. Po., 143 K.C. 245; Stewart v. Carpet (96 J 
Co., 138 Y.C. 66; Wznslou* v. Hardwood Co., l a7  K.C. 276; 
Overcash v. Electrlc Co., 144 K.C. 577. The decisions are conflicting. 

When the plaintiffs proved that  the property had been destroyed by 
fire escaping from the defendant's locomotive, they made a prima facze 
case of negligence for the consideration of the jury; or, as dIr .  Justice 
Pitney says, such proof furnished circumstantial evidence of negligence; 
but  i t  did not iinpose upon the defendant the burden of rebutting the 
prima facie case by the preponderance of the evidence. Sweeney v. 
Erving, 228 U.S. 233. The principle upon which this proposition rests 
has been stated as follows: "The burden of the issue, that  is, tlie burden 
of proof in the sense of proving or establishing the issue or case of the 
party upon ~vliom such burden rests, as distinguished from the burden 
or duty of going forward and producing evidence, never shifts, but the  
burden or duty of proceeding or going forward often does shift from 
one party to the other, and soinetiines back again. Thus, when the  
actor has gone forward and made a pm'ma facie case, the other party 
is compelled in turn to go forward or lose his case, and in this sense the 
burden shifts to him. So the burden of going forward may, as to sonic 
particular matter, shift again to tlie first party in response to tlie call 
of a prima facze case or preeuinption in favor of the second party. But  
the  party who has not tlie burden of the issue is not bound to disprove 
the actor's case by a preponderance of the evidence, for the actor inust 
fail if upon the whole evidence he does not have a preponderance, no 
matter whether it is because the weight of evidence is with the other 
party or because the scales are equally balanced." 1 Elliott on Evi- 
dence, 139. Standing alone, the prima facie case warranted but did not 
conlpcl tlie inference of negligence; i t  furnished evidence to be weigh- 
ed, but not necessarily to be accepted; i t  made a case to be decided by 
the jury, but did not forebtall the verdict. Sweeney v. Ervzng, supra. 

Recognizing the inconsistent and conflicting expressions in several of 
tile decisions and the confusion that  necessarily resulted, we undertook 
in a recent decision to review some of tlie cases in which the burden of 
proof is discussed for the purpose of formulating, or rather of restating 
the approved principle. White v. Hznes, 182 K.C. 288. As there stated 
the rule is this: "After the plaintiff has established a prima facie case 
of negligence, if no other evidence is introduced, the jury will be fully 
warranted in answering the issue as to negligence in favor of the plain- 
tiff, but will not be required to do so as a matter of law. When such 
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prima facie case is made, i t  is incumbent upon the defendant to offer 
proof in rebuttal of the plaintiff's case, but not to the extent of pre- 

ponderating evidence. The defendant, howevx, is not required 
(97) as a matter of law to produce evidence in re l~ut ta l ;  he may de- 

cline to offer evidence a t  the peril of an  adverse verdict. If he 
offer evidence, the plaintiff may introduce other evidence in reply, and 
the jury will finally determine wlietlier the plaintiff is entitled by tha 
greater weight of all the evidence to an  affinnative answer to the issue; 
for throughout the trial the burden is upon the plaintiff to show by the 
greater weight of the evidence that  he is entitled to such answer." I n  
tha t  case it is further said, ",After all tlie evidence is introduced, the 
vital question is not whether the defense specifically relied on is estab- 
lished to the entire satisfaction of the jury, but whether on the issue of 
negligence the evldence preponderates in faror of the plaintiff, and by 
this test tlie answer to the issue is to be determined." B y  the applica- 
tion of this principle the more recent decisions of this Court have been 
made to liarnlonize with the greater rvciglit of authority on the ques- 
tion. I t  will be observed that  in tlie inetruction excqted to his Honor 
did not refer to the burden of the issue, but only to the burden of proof 
which Tvas referred in the first inrtance to the plaintiff and afterward 
to the defendant. 

His Honor very properly denied the motion for nonsuit, but me are 
of opinion that  the defendant is entitled to a new t ~ i a l  for error in im- 
poang on the defendant a burden beyond that which is required by law. 

New trial. 

Cited:  Dickerson v. R. R . ,  190 N.C. 300; M c D m i e l  v. R. R . ,  190 
X.C. 475 ; Lawrence v .  Power Co., 190 N.C. 667 ; 111fq. Co. v. R. R . ,  191 
N.C. 111; B a n k  v. Rochanzora, 193 N.C. 7;  Kaplan  v. Grain Co., 194 
N.C. 715; Stein 21. Levzns, 204 K.C. 306; Benner z .  Phipps,  214 K.C 
16; N f g .  Co .  v. R. I?., 222 N.C. 337; Insurance C'o. v. Boogizer, 224 
N.C. 566. 
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SOCTHERS COTTON OIL COMPANY v. R. E. GRIJIES. 

(Filed 8 March, 1922.) 

1. Removal  of Causes  - Tral ls fer  of Causes  - Venue-Parties-Nonrcsi- 
dents--Statutes. 

Tllr c.onnty of the r e< ide~~ce  of tlie defendant, in an  action 11~cin alleged 
brcach of contract, by a nonreaidcnt plaintitt, is  the 1)rolwr ~ e n u e .  C. S. G!), 
470, 637. 

2. Same--Courts-Clerks of Court-Jnrisdictio11-Proced~~re-Pleadil~gs. 
Whrre  the c.leik of the Superior Court orclcrs the acation ulwn contract re- 

iilovecl to  t he  cou~ity of the tlefrndal~t's rwitlcnc.e, w t l  the l)laintiff, a non- 
rrsitlent, lins alq~ealed therefron~ to the judge. \vim in term orders the cause 
transfrrrrd :llid tll(. d~'t'el~(lilnt has conq)lied ~vit l i  the requisites of tlie statute 
in filing n w-ritteu n~otiou in npt tinw. the nctiun of the  tr ial  jntlge is a valid 
exercise of his jurisdictional autl~ority.  

3. R e m o r a l  of Causes-Trausfer of Causcs-3lotio11s;-Statntes-Co11rts- 
Jurisdiction-C'leiks of C0urt-\~ritilig-Al~1~eal-~~l1pea1 a n d  E r r o r .  

Where tlie t lvfe~~dunt has filed, in apt time with the  clrrk of the court a 
inotion. with prayer for the disluissal of tlir zction, but  based nl)crn suffic+ut 
ailegatiolis of inll~roprr verlne, \~hl~rf?~lJOli the clerk orders the cans? rrulov- 
etl to the IJrolwr vomit?- ant1 the lrlilintiit' nl111e:tled to  thc S q ~ e r i o r  Court, 
and the jntlge at tern1 orders the canu*e rcwovt.d. the fa(+ tha t  tlic t l r fent la~~t  
first movetl to tlisnlisz; u ~ ~ d e r  tlir writtell nlotion tloes not afl'cct the  :rutl~ori:y 
of the jutlgc to ort1t.r tlir c.anse rtwovetl, and oil al)peal to tile Snpremci 
Court a sta;cmtat of rec20rtl that il~~fentlwnr file11 a writtell motion to tlis- 
miss. 1lc'i.atires the es:el,rion tli:~i it n.as :m or:rl m o t i ~ n ,  I I O ~  in co~~t 'ornii ty 
with the  requiremerits of the statute. 

APPEAL by defendant froiu ( ' ~ m / n e r .  J . .  at tlie January T m n ,  
1922, of PITT. (nb I 

The ~~lnintiff  :il)pealccl iron1 an order directing reii~ov:~l of tile 
actlon from Pitt County to I\Iartin County. 

S .  J .  Ezleref f  for p1nznti.f. 
F. G. J a m e s  it Son  for defendant. 

A~.nrs, .J. The plaintiff 1. a nonresident corporation, and the de- 
fendant :I rcsltlent oi  Martin County. On 3 Deceniber, 1921, the 1)lain- 
tiff brought suit in Pit t  to recorer damages for alleged breach of con- 
tract;  and the clcfendant. Iwfore the time for answering e~pirecl, ap- 
pearcd hefore the clerk of the Superlor Court of the latter county anJ  
filed a motion to tILsmiri tbe action. Tlic clcrk derxlztl t h i ~  nlotion and 
e.?: mcro 1120t21 made an 01-ilcr of rcinorsl t o  Lfartlil, nncl extended the 
time for the clefen~lant to aiwxei. Tlw plaintiff nlqwalecl from tliis 
order to tlie court in teliii; and to an order nladc by his Honor remov- 
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ing the cause from Pitt to Martin the plaintiff excepted. The appeal 
presents for review the correctness of his Honor's r ~ l i n g .  

Anterior to the passage of the act to restore the provisions of the 
Code of Civil Procedure in regard to process and pleadings, the defen- 
dant, before tlie time for answering expired, was authorized to apply to 
the court in term for the removal of an action which had been brought 
in the wrong county. Pell's Rev., sec. 425. This change in procedure 
did not authorize the clerk to remove a cause on the ground of improper 
venue. Before tlie recent amendment the defendant had the right to 
lodge before the clerk his motion for removal, and softer tlie answer was 
filed the clerk transferred the papers to the court in term in order that 
the presiding judge might pass upon the defendant's motion. Public 
Laws 1919, ch. 304; Public Laws 1920, ch. 96; Zucker v. Oettinger, 179 
N.C. 277. The clerk's order of removal was affirinetl on appeal, and his 

Honor, having jurisdiction to hear the defendant's motion, ap- 
(99) propriately made an order to remove the cause to the proper 

venue, which in this case is the county of the defendant's resi- 
dence. C. S. 469, 470, 637; R .  R .  v. Stroud, 132 N.C. 416; Ryder  v. 
Oates, 173 K.C. 569. See Public L a m ,  Extra Session, 1921, c11. 92, sec. 
15. 

The plaintiff insists that a motion to dismiss an action for improper 
venue is not a motion for removal; and further, that the defendant's 
motion, whatever its nature, was not in writing as required by the 
statute. But the case on appeal states that the defendant "filed a mo- 
tion to dismiss," and on appeal moved the court to transfer the cause 
to Martin County. The word "filed" negatives the idea of an oral mo- 
tion, and the mere circumstance that the defendant first moved to dis- 
miss is inlmaterial. P\loreover, the jutlgnlent recites his Honor's exer- 
cise of discretion, presuinably for the convenience of witnesses, in or- 
dering the removal. There being no error, the judgment is 

Affirmed. 

Cited: McCue v. T i m e s - S e u s  Co., 199 K.C. 803; Smith-Douglass u. 
Honeycutt ,  204 X.C. 220. 
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B. F. LONG v. A. D. WATTS. 

(Filed 8 March, 1922.) 

1. Constitutional Law-Taxatio-Incomes. 
The authority given to the Legislature by the Constitution of lSG8 to tax 

salarieh, incomes, etc., is not affected or repealed by the amendment of 1920, 
but thereunder additional power is given to t a s  incomes when the proljerty 
from which tlie same is derived is tased, except in prohibited instances. 

2. SameSalaries-Judges. 
The constitutional restriction on the Legislature not to diminish salaries of 

the judges cluring their continuance in office is still in force, unaffected or 
disturbed by the amendiuent of 1920, and though their income from other 
sources may be taxed, a tax on their salaries during their term of office is to 
dinlinish their income from such source ill contravention of the express terms 
of tlie Constitution. Art. IV, see. 18, further indicated by Art. I, see. 8, pro- 
riding that "the legislative, executive, and supreme judicial powers of the 
Governn~ent ought to be forever separate and distinct from each other." 

3. Same--Court,-Appeal and Error. 
It is the duty of tlie Supreme Court to pass upon the rights of one of the 

judges of the State as a citizen thereof, when he, in a case properly prrsent- 
ed, denies the constitutional right of the State or one of its designated agen- 
ciw. to tax his salary paid to him as one of its judges, as being in contra- 
vention of Art. IT', see. 18, prohibiting the Legislature from diminishing the 
salaries of the judges during their continuance in office. 

4. Same--Increase of Salary. 
An increase of the salaries of the judges during a term of office is the fix- 

ing of their salary by the Legislature in such amount as  in its judgment is 
a 1)roper compencation for their services. and an attenipt by an agency of the 
Legislature, either under actual or lnistaken authority, to impose a tax there- 
on is an attempt to diminish t h e ~ e  salaries during the term of office. 

5. Same--Intent-Interpretation of Statutes. 
The statute taxing salaries and inconics generally is presurned to have 

been passed with the lino~~ledge by the Legislature of the constitutio~ial in- 
hibition to diminish the salaries of tlie judges during their continuance in 
ofice, also of the clecibions of our courts thereon and the policy of the State 
in respect thereto, a s  gathered from the organic l a ~ v :  and where the statute 
is silent on the subject, the legislative intent nil1 not be construed to ail- 
thorize its clesignated agent to diminish such balaries by the imposition of a 
tax thereon, whether regarded as a t a s  upon an income or otherwise. 

CLARK, C.J., concurring opinion. 

APPEAL by defendant from Devin, J., a t  February Term, 1922, 
of WAKE. (100 1 

Civil action to restrain the defendant Collector of Revenue 
of North Carolina from collecting a n  income tax out of the official 
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salary of the plaintiff, who is one of the Superior Court judges of the 
State. 

From a judgment in favor of tlie plaintiff, pernianently enjoining the 
defendant from proceeding to collect said tax, the defendant appealed. 

A. L. Brooks for plaintiff. 
Attorney-General Manning and Assistant Attorney-General Nash for 

defendant. 

STACY, J .  The plaintiff in this action is now and has been for a 
number of years the duly elected, qualified, and acting judge of the 
Superior Court for the Fifteenth Judicial District of North Carolina. 
His present term of office began on 1 January, 1919, and will continue 
for a period of eight years. The proposed tax which he calls in question 
is that which the defendant contends was levied by ch. 34, Public Laws 
1921. The position of the defendant is that whatever barrier may have 
existed heretofore against the collection of such a tax, it has now been 

removed by the constitutional ainendment of 1920. The scope 
(101) and purpose of this an~endment can best be ascertained from 

the ainendment itself: 

"1. Anlend Art. V, sec. 3, by repealing the proviso in said section 
'that no incoine shall be taxed when the property from which the in- 
come is derived is taxed,' and substituting m lieu thereof tlie following: 
'Provided, the rate of tax on incomes shall not in any case exceed six 
(6) per cent,' and there shall be allowed the following exeinptions to 
be deducted from the ainount of annual incomes, to wit: for a married 
man with a wife living with him, or to a widow or widower having 
minor child or children, natural or adopted, not les3 than $2,000; to all 
other persons, not less than $1,000; and there m:q  be allowed other 
deductions (not including living expenses), so that only net inconles 
are taxed." 

I t  may not be amiss to note just here that the preceding clause in 
said amended section, '*The General Assembly may also tax trade,, 
professions, franchises, and incomes," was not disturbed by the amend- 
ment; and this clause has been a pari, of the Constitution since 1868. 
Further, it may be noted that tlie ainendillent in no way changed the 
legislative authority to levy an incon~e tax on salaries in general. It 
siinply remored the prohibition against taxing incomes derived from 
property already taxed, and limited t l ~ e  niaxinxnn rate of such tax to 
six per cent. 
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The defendant notified the plaintiff in writing that  lie, as "Commis- 
sioner of Revenue, holds that  under the income tax provision of the 
State Constitution and the statute enacted in pursuance thereof, all 
officials of the State, including . . . judges of the Superior Courts, are 
required to list and pay an  income tax on their salary." H e  further 
added that  his department would endeavor in every legal way to secure 
returns and the payment of such taxes. Upon receipt of this communi- 
cation the plaintiff, on 28 January,  1922, caused a letter to  be address- 
ed to the defendant, calling attention to tlie grave doubt as to the cor- 
rectness of his ruling, and asked if he would agree to  submit a test 
caqe for decision so that the matter might be ,judicially determined on 
or before 15 I\larch, 1922, this being the limit for the  filing of said re- 
turns. "The purpope of this letter," he wrote, "is to inquire if you will 
not con~ent that an  agreed case may be made up and the matter 
promptly presented to the courts for determination, so that  the State, 
and its oficers as well, nlay know what their respective duties and 
rights are as to this matter." This suggestion or request was proniptly 
rejected, the defendant saying: ' (In my opinion these salaries are tax- 
able, both under the State lam and the Constitution, and I will en- 
deavor through the machinery of the law to collect these taxes." Fol- 
lowing receipt of this letter, the plaintiff instituted the present suit, 
asking for injunctive relief. and again offering, in 211s complaint. 
to agree upon the fact. and to suhmit thiq as a test case for de- 1102) 
cision. Again hi. o f f ~ r  waq declined. From a jutignient in favor 
of plaintiff, the defendant appealed. 

The defendant contends that  under cli. 34, Public L a m  1921, every 
resident of the State is required to list and pay an  income tax on his or 
her net income, and this, lie says, by correct interpretation, includes the 
plaintiff's official salary, there being no express deduction a l l o ~ ~ e d  tliere- 
for in the statute. Defendant, therefore, contends that  the act  just men- 
tioned contains a legislative direction and command that  he collect 
such a tax. I n  reply to tliis, the plaintiff says that the defendant's con- 
struction of the statute runs counter to S r t .  IV, sec. 18, of tlie State 
Constitution. which provides: "The General Assembly shall prescribe 
and regulate the fees, salaries, and emolurl~ents of all officcrc provided 
for in tliis article; but tlie salaries of the judges shall not be diminish- 
ed durine their continuance in office." - 

The question, then, presented for our decision is clear-cut, and it is 
this: Does a tax levicd on plaintiff's official salary amount to a diminu- 
tion thereof in derogation of the constitutional provision above quoted? 
If it does, its illegality inust be conceded; otlierwise, the injunction 
diould be dissolved. 
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The case, in its ultimate effect and final analysis, involves the power 
to tax the con~pensation of all the judges in the State. On account of 
the individual relation of the members of this Court to the question, 
thus broadly stated, we can but regret that  it might not have been 
settled in some other way. But  the issue is forced, and we must meet 
it. Jurisdiction can neither be renounced nor denled. The plaintiff is 
entitled, by clear legal right, to invoke our decision 1s so far as his own 
salary is concerncd, and this is a matter in which no other member of 
tlie judiciary can have any dircct peraonal interest. There is no other 
appellate court to which, under the law, he or the defendant may go. 
This much is said, not by F a y  of apology, but in recognition of thc 
proprieties of the situation. No other choice is given to us, and we 
should be recreant to our duty if, when a cause is submitted by a citi- 
zen who alleges that  his rights have been violated, or by an officer who 
wishes to know the law, we should shrink from deciding it. -4 majority 
of the members of this Court are owners of real estate in the city of 
Raleigh, but this would not be a sufficient reason for our declining to 
hear a case involving a tax l e ~ y  by the conlmiesioners of said city. 
Allen v. Raleigh, 181 N.C. 433. The only course for us to pursue is t o  
consider the cause upon its merits and to decide it as in other matters, 
according to the law appertaining to the case. For :his position we have 

precedents from other jurisdictions and from the highest Court 
(103) in the land, all of which will be cited hereafter. 

For  what purpose did the Convention of 1833 recomnend that  
a clause be inserted in the State Constitution so as to provide that  "the 
salaries of the judges shall not be diminished durlng their continuance 
in office?" Attorney-General Batchelor, in 1836, answered this question 
as follom: "The reason why this amendment n a s  made to the old 
Constitution, the debates in the convention do not disclose to us;  but  
it must have been that  that  body, influenced by the lessons of wisdom 
drawn from tlie experience of the past, desired to throw around the ju- 
diciary another defense and protection agalnst any attack which might 
be made on i t  by the other branches of the Government, and to secure 
i t  against all influmces which might snTay i t  from the fearless, faithful, 
impartial, and independent discharge of its duties." 48 S.C. 544. 

The instant provision certainly could not have been incorporated in 
the Constitution for the peraonal benefit of the juiges. They come and 
go and, a t  most, hold office for but a brief period. The Constitution, 
on the other hand, was written for a continuing and growing State, and 
its provisions deal primarily with questions which affect the public 
weal. V7hatever else may be said, i t  n u s t  be conceded that  this clause, 
which forms a part of our organic law, was purpoqsely added thereto by  
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men of ~ ~ i s d o m  and experience, ~ l i o  understood tlie spirit and genius of 
our institutions, and who sought to  place the independence of the judi- 
ciary beyond the field of controversy or debate. They were not igno- 
rant of the ~nclanclioly experiences of the past and of the nece~sity of 
providing certain effectual clicclis and balances in tlilu governmental 
framework ~ ~ h i c h  had been bequeathed to  them by the fathers. His- 
tory had also taught then1 the useful lesson tha t  there is no surer way 
of loslng the blessings of liberty than by meekly submitting to gradual 
encroaclinients, under color of law, and that  no better instrument could 
be erilploped for that  purpose than a weak, timid, and subservient ju- 
diciary. On tlie other hand, they were accustomed to  look upon the 
courts, in this government of laws, as  the strongest bulwark which they 
could devise to stand b e h e e n  them and those who would oppress them. 

There is another section of the Constitution whicli may throw some 
light on tlie question now in hand. Art. I, see. 8, provides: "The legis- 
lative, executive, and supreme judicial powers of the Government 
ought to be forever separate and distinct from each other." This lias 
been said to embody succinctly the judgment of the people of Xorth 
Carolina in regard to "the great principle of the separation of the 
powers." I n  this country those who make the laws determine tlieir 
expediency and wisdom, but do not administer them. The chief magis- 
trate who executes tliein is not alloned to judge tlieni. T o  an- 
other tribunal is given the authority to p a s  upon their validity (104) 
and constitutionality, "to the end that  it be a poverniilent of 
laws and not of inen." From tliis great polltlcal division results our 
elaborate system of check> and balances - a conlplication and refine- 
ment ~ ~ l i i c h  repudiates all hereditary tendencieq and inakes tlie lam 
supreme. I n  short, it  is one of the distlnct Lhier ican  contributions to 
the sciences of govelmlicnt. The people of North Carolina have ever 
guarded tliis principle with sedulous care. Indeed, so cautious have 
they hccn about its preservation tliat the veto power over acts of the 
Legidaturc lias been withheld from tlie Govcmor of tlie State. I n  this 
recpect, our own Con-t~tution may be considered an improrernent over 
the great lliodel from ~ ~ h i c l i  it  m i s  evidently talien, to  wit, the Consti- 
tution of the United State?. 

But IT-e a le  not n-itllout a nuiiiber of precedent. by  n.llicli n e iilay be 
guided in our present dccicion; for similar provisions are to  be fount{ 

in the constltutioiis of other states, and, indeed. the Constitution of the 
United 'tates contain. a provision to the effect tliat the coinlwnsation 
of the Federal ludces "c.hal! not he dnninishecl duniic tlieir co~ltinuance 
in office." This is the saiiie language used in our own Constitution, and 
was evidently the pattern from which it was taken. It would seem, 
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therefore, that  we should derive much benefit from ascertaining the 
meaning and purpose of inserting this parent clause in the National 
Charter. I n  this regard, the records of the past may speak for them- 
selves. Alexander Hamilton, writing in defense of :he necessity of pro- 
viding for an independent judiciary, observed: "The executive not only 
dispenses the honors, but holds the sword of the community; the Legis- 
lature not only commands tlie purse, but prescribes the rules by ~ l i i c h  
the duties and rights of every citizen are to be regulated; the judiciary, 
on the contrary, has no influence over either the sword or the purse; 
no direction either of the strength or of the wealth of tlie society; and 
can take no active resolution ~ ~ h a t e ~ e r .  I t  may truly be said to have 
neither force nor will, but merely judgment . . . This simple view of 
the matter suggests several important consequences: It proves incon- 
testably that  the judiciary is beyond comparison tlie weakest of tlie 
three departinents of power; tha t  it can never attack with success 
either of the other two; and that  all possible care s requisite to enable 
i t  to defend itself against their attacks." Federalisi,, No. 78. 

And speaking more directly to the iinmediate pomt a t  issue, he said: 
"In the general course of human nature, a power mer  a man's subsis- 
tence amounts to a power over his will. . . . The plan of the conven- 
tion accordingly has provided that  the judges of thi: United States shall 
a t  stated times receive for their services a compensation, which shall 

not be diminished during their continuance in office. This, all 
(105) circumstances considered, is the most elisible provision that  

could have been devised." Federalist, No. 79. 
At a later period, tlie following views ;wre expressed by John Mar- 

shall, who, if any, in regard to the Constitution, v a s  entitled to speak 
with the weight of authority: "-Advert, sir, to tlie duties of a judge. H e  
has to pass between the Government and the man whom that  Govern- 
ment is prosecuting; between the most powerful individual in the con+ 
inunity and the poorest and most unpopular. I t  is of the last impor- 
tance that, in the exercise of these duties, lie should observe tlie utmost 
fairness. Keed I press the necessity of this? Does not every man feel 
that  his own personal security and the security of his property depends 
on that  fairness? The judicial department comes : ~ o m e  in its effect to 
every man's fireside; it passes on his property, hiii reputation, his life, 
his all. I s  it not to the last degree important that  he should be rendered 
perfectly and completely independent, with nothing; to influence or  con- 
trol him but God and his conscience? . . . I have always thought, 
from my earliest youth till non., that  the greatest scourge an  angry 
heaven ever inflicted upon an ungrateful and sinning people was an  
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ignorant, a corrupt, or a dependent judiciary." Debates. Virginia Con- 
vention, 1829-1831, pp. 616, 619. 

But possibly the position here sought to he maintained has not been 
stated inore clearly and forcibly than by Mr.  Wilson in his "Constitu- 
tional Government in the United States": "It is also necessary that  
there should be a judiciary endowed with substantial and independent 
pomrs ,  and secure against all corrupting or perverting influences; se- 
cure, also, against the arbitrary authority of the administrative heads 
of the Government. 

"Indeed, there is a sense in which it x a y  be said that  the ~vhole 
efficacy and reality of constitutional government resides in its courts. 
Our definition of liberty is that i t  is the best practical adjustment be- 
tween the powers of the Government and the privdeges of the indi- 
vidual. 

"Our courts are the balance wheel of our whole constitutional sys- 
tem;  and ours is the only constitutional system so balanced and con- 
trolled. Other constitutional systenis lack complete poise and certain- 
t y  of operation. because they lack the support and interpretation of 
authoritative. undisputable courts of law. I t  is clear beyond all need 
of exposition that  for the definite inaintenar,ce of constitutional under- 
standings i t  is indispensable, alike for the preservation of the liberty 
of the individual and for the preservation of tlie integrity of the pow- 
ers of the Government, that  there should bc sonie nonpolitical forum 
in mhicli those understandings can be impartially debated and 
determined. Tha t  forum our courts supply. There the individual (106) 
may assert his rights; there the Government ruust accept defini- 
tion of its authority. There the individual may challenge tlie legality of 
governmental action and have i t  adjudged by the test of fundanlental 
principles, and that  test the Government muht abide; there the Gov- 
ernment can check the too aggressive self-assertion of the individual, 
and establish its power upon lines which all can comprehend and heed. 
The constitutional powers of the courts constitute the ultimate safe- 
guard alike of individual privilege and of governmental prerogative. 
It is in this sense that  our judiciary is the balance wheel of our entire 
system; it is meant to maintain that nice adjustment bet~veen indi 
vidual rights and governmental powers n-liich constitutes political 
liberty ." 

The above quotations are selected to show tlie purpose, intent, and 
spirit of the framers of the Constitution and the reasons why they 
thought the particular provision, now under consideration, should be 
placed in the fundamental lam of the land. The prlinary purpose of tlie 
prohibition against diminution was not to benefit the judges, but to 
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attract good and competent men to the bench and to promote that in- 
dependence of action and judgment so essential to the preservation of 
our governmental polity. To quote the language of Chancellor Kent: 
"It tends, also, to secure a succession of learned mer on the bench, ~ 1 1 0 ,  

in consequence of a certain undiininished support, are enabled and in- 
duced to quit the lucrative pursuits of private business for tlie duties of 
that important station." 

Conceiving this to be its purpose, and considering i t  in connection 
with the pervading principles of the Constitution, vre must construe it, 
not as a private grant, but as a limitation imposed in the interest of tlie 
public good. I t  was placed there by the people themelves, and i t  must 
be observed by their representatives. To hold otlicr\vise "would be to 
affirm that the deputy is greater than his principal; that the servant 
is above his master; that tlie representatives of the people are superior 
to  the people themselves; that men, acting by virtu(> of powers, may do 
not only what their powers do not authorize, but what they forbid." 

I n  this country, where the law is supreme, those acting in a repre- 
sentative capacity niay not substitute their will for the mill of the 
people as  expressed in the original Ian-. No one nian or individual is 
above the law, and it is tlie duty of all to obey it. 

A tax which indirectly takes from the plaintiff a part of that which, 
by law, he is entitlcd to receive for his service i:: clearly within the 
prohibition against diminution. If what avail to him is tlie part paid 
with one hand and taken back with the other? V o ~ l d  i t  not, in reality, 

be the same as if such part had never been paid, or had been 
(107) withheld in the first instance? To borrow :in algebraic expres- 

sion: If n: plus y equal 2, tlicn n: minus y must be less than x ,  if 
y be anything a t  all. This is self-evident, and so pla n "that lie niay run 
that readetli it." Habakkuk, 2 :2 .  But why elaborate the obvious? Cui 
bono? I t  is axiomatic, and universally accepted as a correct principle 
of  la^^ that that which is prohibited from being done direct!y may not 
be accomplished by indirection. The people tlie~iirelves, for reasons 
which they deemed to be wise and satisfactory, and for their olyn pur- 
poses, have thought i t  proper to ~~- i thdraw from tlie field of taxation the 
official salaries of tlieir judges. T h y  should the dezendant coinplain a t  
this? He  is but a servant of the people; and i t  i: tlieir will, not his, 
that is to be done. 

But it is asked, Has  not the State full power to tax her citizens, one 
and all? To this we ansn-er, Yes. S. v. Burnett, 179 S.C. 741; Thomas 
v. Sanderlin, 173 N.C. 332; S. v. Lewis, 142 K.C. 626. Taxation is an 
incident of severeign power, and, ~ ~ i t h i n  the limik prescribed, it may 
be exercised according to the discretion of those who use it, save in 
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respect to tlie objects of taxation wliich, for wise reasons, have been 
withdra~vn from these general powers. Tlie holdings of a judge and his 
income derived from other sources are proper subjects of taxation. The  
plaintiff makes no objection to tliis, but lie does coniplain a t  tlie ruling 
of the defendant, ~vliic11 singles out his official salary as a special object 
of taxation, contrary to the Constitution which he has solemnly sworn 
to support. 

If the tax  in question be prohibited, it can find no justification in the 
taxation of other incomes in regard to ~vliich there is no prohibition; 
for, to  be sure, doing what the Constitution permits affords no license 
to do n-hat it prohibits. And let it bc understood tha t  we are now talk- 
ing about a tribute, which tlie Govcrnnicnt emcts, and not a gratuity 
or a voluntary contribution. Tliosc who wish to pay more than the law 
requires will doubtlcss he permitted to  do so, but tliis cannot affect tile 
legal questions involved. 

It was the evident purpose and intent of the people, when they in- 
serted this clause in the Constitution, to prohibit any and evcry kind of 
diminution, direct or indirect, by  tax~ition or otherwise. The  Legisia- 
ture is completely divested of the power to diminish the salaries of the 
judges in any manner or form 11-hatsoever. Any other construction 
~vould do violence to the plain purport of the language employed and 
render the clausc nicnningless. Tlie 1,rohit)iiion is general in its ternis, 
and contains no e~cept~ing words. Tlie reasons in support of its ndop- 
tion, as publicly advanced a t  tlie time, outweighed those against i t ;  
and its n-istloii~ has never been seriously questioned. On the 
o t h c ~  hand, t i n ~ e  apparently llxs tlcrnonstratctl tllat the Conven- (108) 
tion, wliic!~ rub~~iitteci the anwndlnent, must liavc becn endo~ved 
n-itli l)roplietic vi,4on. Tlieir mind,-+ were hent on safegwarding, protect- 
ing, and preserving the iaclelmdence of tlic judiciary; and tliis they 
considered of far more iniportnnre to tlie State than any revenue tha t  
could come from taxing the salaries of the judges. 

I t  is true a different interpretation has been sought on several occa- 
sions, but each time with the s a n e  result. In  1898, Attorney-General 
F a l s e r  rulctl that  the salarics in question n-ere not suhject to a tas ,  
and concluded his opinion ~vit11 the follon-ing statement: "I deem it un- 
necessary to add anything to the able, convincing, and elaborate 
opinion of Xt,torney-General Batchelor hereinbefore referred to." Pub- 
lic Documents, 1199, Document KO. 8, p. 95. Sgain,  in 1902, Attorney- 
General Gilmer, in a full and exhaustive opjnion, advised the members 
of this Court and tlie judges of the Superior Courts t ha t  their salaries 
were not subject to an inconle tax under the clause in question. This 
opinion was considered in conference and met with the unanimous ap- 
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proval of tlie nmnbers of the Supreme Court. "It was then resolved 
that  the Court would consider this opinion of tlie Attorney-General as 
settling the matter therein discussed, to the same extent as if i t  were 
the opinion of this Court." In re Taza t~on  of Salaries of Judges, 131 
X.C. 692. See, also, King v. Hunter, 65 N.C. 603. 

I n  Purnell v. Page, 133 N.C. 125, it was held tEat the State could 
not tax the salary of a Federal judge under the clause in the United 
States Constitution from which tlie one in our own Constitution was 
taken, and tlie above opinions were cited n-ith approval and declared 
to be established law in that  case. This amounted to a judicial dictum, 
which is more than an obzter dictum. 15 C. J . ,  953. And later, Mr.  
Justice Walker, writing in the case of R. R. v. Cherokee County, 177 
N.C. 97, had the following to say: "In Purnell v. Page, 133 N.C. 125, 
i t  mas held tliat tlie income of a Federal judge could not be taxed by 
the State, and vice versa, and that  any attempt by the legislature to 
impose such a tax would be futile, and when properly questioned would 
be declared void, and this position was conclusively maintained in a 
strong and able argument by the present Chief Justice, who referred 
to the opinions of Attorney-General Batchelor, adopted by the Supreme 
Court, composed then of A-ash, C. J., and Pearson and Battle, judges 
(48 N.C. 544), and tliat of Attorney-Gencral Gilnler, 131 hT.C. 692, 
approved by the Court as denying the power of the Legislature to tax 
the salaries of the judges, wllich would plainly be a diminution of tliem, 
forbidden by tlie Constitution." 

Finally, in the case of E z m s  v. Gore, 253 1J.S. 245, the United 
(109) States Supreme Court (opinion filed 1 June, 1920) has set tlie 

matter a t  rest by holding that, under the abo~re mentioned clause 
in tlie Federal Constitution, Congress was without ~ u t h o r i t y  to subject 
the salaries of the Federal judges to an income trzx, citing with ap- 
proval the above expressions in the Xorth Carolina Reports, together 
with cases from the states of Pennsylvania and Louisiana. Iiepburn v. 
Mann  (Pa . ) ,  5 Watt. & S., 403; iYew Orleans v. Lea, 14 La.  Ann. 194. 
I t  would be strange, indeed, for us to hold that  the identical words jn 
our own Constitution have a different meaning fro111 those in the Fed- 
eral Constitution in the face of this decision. Every point cow before 
us seems to have been presented in the Evans case, and there decided 
against the contentions of the defendant here. See, also, the very recent 
case of Gillespie v. Oklahoma (opinion filed 30 January,  1922), where 
Mr .  Justice Holmes, writing the opinion, cites the case of Evans 1 ) .  

Gore, supra, with approval, and the same reasons stated therein are 
again followed and reaffirmed. 
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Of all the states in ~vhich this question has been before the courts for 
decision, Wisconsin alone, in W i c k h a m  v .  AYygaard,  159 M7is. 396, has 
taken the opposite view. This case, however, was decided in 1915, be- 
fore the decisions of the Vnited States Supreme Court in E v a n s  v. 
Gore, supra, and Gillesp7e v. O k l a h o ~ ~ z a ,  supra. 

But  it is urged that the Legislature of 1921 increased the plaintiff's 
salary, and, therefore, tlie same or any ~ubsecjuent Lcglslature may 
levy a tax against it without incurring the charge of having dilnlnished 
it during his continuance in office. This arguiiient is based on the con- 
tention that  by adding an additional sum, the Legislature may then 
tax the whole so long as the tax does not exceed tlle Increase. Or, to 
state it differently, the theory of the argument is that  because tlie Leg- 
islature thought ~t necessary and proper to Increase tlle plaintiff's sal- 
ary, therefore they have the right, notwithstanding the constitutional 
prohibition, to take it away. That  tlie power to add carries with it the 
power to subtract, a t  least to the extent of tlie addition. T l m  would en- 
tirely destroy the constitutional provislon we are now considering, frus- 
trate its purpose, and make it indeed a snare and a delusion. Any con- 
struction which tends to defeat or to nulllfy a funciamental principle of 
constltutlonal law, conic from whatcver source or quarter it may, is 
palpably unsound. Corn~nonweal th  v .  J Ia thues ,  210 Pa.  St. 400. The 
Constitution is not to he so easily discarded. The lnorilent the increase 
took effect it became as much a part of the plaintiff's salary as the 
original amount, and the ~ ~ l i o l e  was then protected by the con~titutional 
pro1ul)ltlon against diminution. An undinllnlblled salary is a 
coniplete salary in its entlrety and not a salary less a tax. (110 J 

Again, it may be wcll to note that the amount of the tax can 
make no difference in deallng wit11 the principle we are no\T discussing. 
If ~t he conceded that  the Lcglslature has the p o ~ w r  to levy the pro- 
posed inconic tax up to 6 per cent, it follows that  a privilege or voca- 
tlonnl tax, nlthout llmlt, may be linposed on the judges; and this would 
destroy the constltutlonnl provislon now t-n question. The instant clause 
was adoptctl hy the people themselves, and meaningless viords were 
not ernployed by them In writing their Constitution. 

Furtliermore, we do not think it  as the intention of the Legislature 
that the proposed tax should be collected. It was colnposecl of wise and 
patriotic men, able and learned lan-yers, and the present salarles of the 
judges Jvere fixed by them with reference to the existlng constitutional 
provisions. There was no suggestion by any nielnhcr of the Legislature 
that these salaries should be taxed; and, of course, they were aware of 
the fact that  they would not be, as the law had b ~ e n  construed other- 
wise. This was tlie basis and understanding upon which the different 
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members of the Legislature arrived at  what they thought would be a 
fair, reasonable, and adequate compensation. Therefore, to sustain the 
tax the will of the Legislature, as well as the above provision of the 
Constitution, must be set at  naught. It is the duty of this Court to dz- 
clare that such may not be done by executive order or departmental 
decree. 

The amount of the proposed tax in the instant case is negligible, but 
the principles involved are important, and for that reason we may be 
excused for having treated the matter son~ewhat a t  length. 

Prior to the amendment of 1920, the plaintiff's salriry was on a parity 
with revenue derived from property alrcady taxed. Neither was subject 
to an income levy, simply because the Constitution provided otherwise. 
The prohibition against levying an income tax on the latter has nou7 
been removed, but as to the former it still stands. This is an irresistiblc 
and incontestable conclusion to be derived from a reading of the plain 
words of the Constitution, and we are not a t  liberty to disregard its 
provisions. On the contrary, we have endeavored to show that the re- 
straint in question is not only wise, and in keeping with the spirit of 
our institutions, but mas adopted for reasons of the highest public 
policy. To speak of it as a technicality is a misnomer. There are no 
technicalities in the Constitution in the sense that term is ordinarily 
used. 

After a careful and earnest consideration of the record, we answer 
the questions propounded as follows: 

I s  the plaintiff's income subject to tax? Yes. In  this respect he stands 
on the same footing with other citizens of the State. 

I s  his official salary to be included in his laxable income? No. 
(111) The Constitution clearly and plainly provides otherwise. 

Let it be understood henceforth that this is the law as it is 
now written; and it can make no difference whether the tax be levied 
before or after the taking of office. The spirit as well as the letter of the 
Constitution must be observed. The judgment of the Superior Court, 
permanently enjoining the defendant from collecting the proposed tax 
on the plaintiff's official salary, was clearly correct. I17hat the State 
pays or allows for his services as a judicial officer 1s not a proper item 
to be included in his taxable income. 

Affirmed. 

CLARK, C.J., concurs in all that is said in the opinion of Stacy, J . ,  
and adds: There is no provision of Iaw or the Constitution that pur- 
ports to exempt the income of judges from taxat~on. T h a t  the Con- 
stitution provides, and which no statute can repeal, is that "the com- 
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pensation" n-llich the law shall allot from time to time for the support 
of the judges "shall not be zubject to tliminution." It can make no dif- 
ference in what way the reduction in tlie allowance to tlie judges shall 
be made, or wliether i t  is before or after t!le salary is fixed. W!len th? 
Legislature has fixed the amount IT-hich they deein ncccssary as a sal- 
ary for the support of the judges, they cannot dimnish that amount 
in any mode. A tax upon a salary is neces~arily a dimmution of it. 

This provision grew up in the wisdom of exgenence, because it was 
essential for the well-being of the public that  those selected for the ju- 
dicial function, n-ho are to pass upon the dellcatc relations between 
man and man, and between the Governrilent and the individual, shall 
be free from any possibility that  the amount allotted for their sup- 
port may be in the power of a hostile party, or a manipulated faction, 
in the legislative department 11-110 might a t  will reduce tlie means of 
livelhood of the judges. 

The power to tax is not only the power to destroy, but whatever de- 
partment in the Govcrnmcnt can levy or reduce or impo-e taxes is 
the controlling power, and to guarantee to the judlcial departments of 
the State independence in the discharge of the duties to which the 
people have assigned them, the Constitution provides not that tlie in- 
come of any judge is exempt from taxation, but that  LLthe salaries of 
the judges shall not be diminished during their continuance in office"; 
and to say that  the imposition of taxes upon that  salary ~ o u l d  not be 
a diminution of the salary is a proposition that no man can assert in 
the preence of any taxpayer. 

Formerly tlie judges in England were removable a t  tlie ~ 1 1 1  

of the executive. This made the king an absolute monarch a t  a (112) 
time n-lien the kings claimed also tlie right to &are in the levy 
of twxes The conflict between the executive and tlie legislative power 
over tlie qwstion of taxes brought about the great civil war in Eng- 
land, the dcrapitation of one king, and the exile of another. 

When the power of taxatlon n-as transferred by the revolution of 
1688 to the legislative department, and as a further guarantee the 
kmgs were leprived also of the riglit to veto legislation, there still re- 
malned the power in the king to control tlie action of the courts by 
the appointment and removal of the judges. When the American Con- 
stltution n a? framed, the necessity of the absolute independence of the 
three departments of Government - legislative, cxecutlve, and judi- 
cial - was a>serted, and to qecure the latter from ahsolute subjection 
by removal froni office a t  the 11-ill of the executive, they were declared 
irremovable except by ~mpeachment;  and to avoid their subjection to 
tlie legislative department their independence n-as guaranteed by J 
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provision that  while their salaries, or their allow,ance for necessary 
support, were necessarily fixed by the Legislature, once fixed they could 
not be reduced, and, of course, if their salaries could be taxed for any 
purpose this provision would be a nullity. 

I n  1862, in the crisis of the great Civil War,  when Chief Justice 
Taney and a majority of the Supreme Court mere faced by a hostile 
majority in Congress, this provision was disregarded by a statute. Tha t  
court rose equal to the occasion, and maintained the vital guarantee of 
judicial independence conferred upon them by the Constitution of 
1787. Chief Justice Taney promptly called the matter to the attention 
of Salmon P. Chase, then Secretary of the Treasury, and one of the 
leaders of the opposite political party, and asserted the determination 
of the court to uphold this constitutional guarantee of the independence 
of the judges in a most vital rcspect. Judge Chase, although a strong 
partisan (and later Chief Justice of the Court himself), valued his oath 
of obedience to the Constitution and the absolute necessity of an inde- 
pendent judiciary which would become a dependent one if the legisln- 
tive department could a t  will reduce its compensation. H e  abandond 
the attempt to exert the power of Congress to diminish by taxation the 
"fixed" compensation allowed to judicial officers. 

There the matter rested, until recently an attempt mas again made 
to place the judiciary in the power of Congress by asserting the right 
to reduce their conlpensation. The matter was 1)rought before the 
Court within the last two years in Evans v. Gore, 253 U.S. 245, and the 
bulwark of the independence of the judiciary was unqualifiedly sustain- 
ed in that  case. 

I n  this State, while we had adopted the English guarantee of 
(113) the irremovability of the judges at  the will of the executive, wc 

did not place in our Constitution a t  Halifax, in 1756, a guaran- 
tee of the independence of the judiciary by forbidding legislative reduc- 
tion by taxation, or otherwise, of the salaries allotted. I n  the third de- 
cade of the last century there were legislative threats to coerce the 
judicial department, and when the Convention of 11335 met, the people 
of this State wisely saw fit to put in their Constitution the guarantee of 
the independence of the judiciary in the same words that  had been 
placed in the U. S. Constitution, nearly fifty years previously, and 
which now appears in every Constitution in the country, to wit: "Tb? 
judges sliall a t  stated times receive for their services a compensation, 
which shall not be diminished during their continuance in office." 

There are but 25 judges in Sor th  Carolina whose offices are created 
by the Constitution, and these only, and seven heads of the Executive 
Department, are protected by this constitutional g~aran tee .  I t  is true 
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that the plaintiff's attorney states that the diminution of the aggregate 
salaries of these judges by this taxation amounts to  the sum of only 
$1,000, approximately, and the widespread discussion by those who 
would destroy the independence of the judiciary seems based upon the 
idea that the independence of the judiciary is not worth that much to 
tlie public. But the inen who framed the Constitution of the United 
States, and those who amended our Constitution in this respect to con- 
form thereto in 1835, did not estimate the value of a constitutional 
guarantee by such standard. It is of infinite importance to the people 
of this State who know what tremendous influence can be brought in 
time of stress by great aggregations of capital to control legislation, 
and, if possible, to influence or subject the judges to the tyranny of 
that power. 

It has been asserted that the amendment of 1920 destroyed the long 
and sacred independence thus guaranteed to the judges. That amend- 
ment was submitted in tlle following words, and has no possible bear- 
ing upon the question now before us: "Amend Art. V, sec. 3, by repeal- 
ing the proviso in said section that no income shall be taxed when the 
property from which tlie income is derived is taxed, and substituting 
in lieu thereof the following: Provzded, the rate of tax on incomes shall 
not in any case exceed 6 per cent, and there shall be allowed the fol- 
lowing exemptions, to be deducted from the amount of any incomes, 
to wit: For a married man with a wife living with 11in1, or to a widow 
or widover having minor child or children, natural or adopted, not less 
than $2,000; to all persons not less than $1,000; and there may be al- 
lowed other deductions (not including living expenses), so that only 
net incomes are taxed." It may be seen a t  once that this 
amendment has no referencc whatever to the constitutional (11+) 
guarantee that the "compensation" allowed the judge dial1 not 
be diminished, but merely strikes out the provision that "the income 
shall not be taxed when the property from which the income is derived 
is taxed, and limits the rate of taxation to 6 per cent, the latter (the 
limitation) being the real object in vie~v. 

The salary of the judges is not derived from "property," but is simply 
an allowance for their support, and if any is left over a t  the end of tlic 
year, such remnant becomes "property," and is taxable as such, as was 
held In Purnell v. Page, 133 N.C. 129, and this amendment does not In 
tlie remotest degree apply tliereto in any aspect. Furthermore, if the 
amendment was not intended for tlic entirely different purpose oi 
limiting rate of taxation upon the incomes of great corporations and 
other large aggregations of ~vealth don-n to 6 per cent, it has had that 
effect. In  England tlle income tax is graduated and runs from 1 to 84 



122 IN THE S U P R E M E  COURT. [I83 

per cent, and a heavily graduated income tax has been found absolute- 
ly necessary in the United States, France, and other countries, both for 
the support of the Government and that  great aggregations of wealth 
should be reduced by taxation by graduated scab, while those with 
small means should be exempted or taxed much more lightly. 

When recently the United States Congress reduced the graduated 
income tax on large amounts from 68 per cent to 50 per cent there was 
strong censure from the vast body of the people, wllo felt that the bur- 
dens on inordinate wealth should not be reduced; while in this State, 
almost ~ ~ i t h o u t  discussion, the limitation on the income tax was re- 
duced to G per cent! Possibly this was the true object of that  amend- 
ment, and it can be seen readily that  this an~endmcnt has no reference 
whatever to the constitutional provision, ~ h i c h ,  following the example 
of the U. S. Constitution, was adopted to guarantee to the judges im- 
munity from hostile legislation in the reduction of their salaries, and 
which clause in the Constitution remains unaltered. 

While the salaries of the judgcs can be fixed from time to time, it 
is with the provision that  they cannot be diminished. On the contrary, 
as to the executive officers, n.110 are: the Governor, Lieutenant-Gover- 
nor, Secretary of State, -duditor, Treasurer, Supermtendent of Public 
Instruction, and Attorney-General - seven officials - i t  is provided in 
the Constitution, 9 r t .  111, sec. 13, that  their salaries shall neither be 
increased nor diminished during the time for which they shall be elect- 
ed. This shows an intention on the part of the organic instrument that  
while those seven officers are protected from a diminution of their sal- 

aries, there is a prohibition against their being increased. There 
(115) is no such fear shown as to the possible influence of the judiciary 

who are protected solcly against diminution of their allowance. 
The history of this State shows that  there has a t  no time been a fear 

of the possibility of excessive increase in the compensation allowed to 
the judges. It is a well known fact that  the salaries of the highest Court 
in this State are very largely lees than that  allowed to the l o ~ ~ e s t  judge3 
on the Federal bench, and that  the salaries of the , udges of this Court 
are f a r  less than the average salary allotted even lo  the judges of the 
other states, irrespective of size, wealth, area, or population. Indeed, 
in a t  least two states the salaries of their state judges are three times 
higher than the support granted to any judge of this State. Those ~ h o  
created our Constitution were not unaware that there was no fear, 
and their judgment was correct, of excessive salaries for the judiciary 
in this State. The object sought, as in the U. S. Constitution, was to 
protect the judges from being in the power and a t  the mercy of hostile 
legislation, which ot l ier~ise  could diminish the salary of the officers 
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selected by the people to construe and guard the constitutional rights 
of its citizens. 

But i t  has been said that  if the salaries of the judges cannot he re- 
duced they are "a privileged class." This guarantee tha t  they shall not 
be placed in the power of a possibly hostile Legislature is not given to 
the judges as a privilege to them, but as a protection to those who need 
an  impartial administration of justice, unaffected by unfriendly in- 
fluences. 

It makes a privileged class only in the same sense as the exemption 
from State taxation of the salaries of all Federal officers in the State, 
many hundreds or thousands in number, including the salary of a U. S. 
Cabinet officer (for the last 8 years), two U. S. Senators, ten Congrcss- 
men, three United States judges, hundreds of postmasters and United 
States officials of all kinds, while the only State officials whose salaries 
are exempted from taxation are tlie seven State officers in the Executive 
Department named in the Constitution, and the State judges referred 
to in this section of the Constitution, who are a t  present 25 in number 
-and the exemution of these few was made for historical and consti- 
tutional reasons of sufficient importance to have such exemption placed 
in the Constitution, not as a compliment or privilege to thein, hut as a 
protection to the public a t  large that they might be free from any pos- 
sible improper influence in the discharge of their important duties. 

The exemption of thc salaries of all these Federal officers from State 
taxation amounts to a very large sum, and makes a very large "privi- 
leged class," if that  makes such a class. The proviqion that  the salaries 
of the judges shall not be diminished while in office no more 
makes "a privileged class" than the provision in the Constitu- (116) 
tion which exempts from poll tax all men over fifty years and all 
women. It is no more a special privilege than Art. T.', sec. 5 ,  of the Con- 
stitution, which exempts municipal property from all taxation, and 
also authorizes tlie General ,lsseinbly to exempt property held for edu- 
cational, scientific, literary, charitable, or religious purposes, libraries, 
household and kitchen furniture, agricultural implements, and the per- 
sonal property of every citizen not exceeding $300. Tliis $300 personal 
property exemption removes from tlie families of the working people 
the fear of the sheriff's visit to every little home or farm which may 
now retain free of taxes the family milch cow, household and farming 
utensils, etc. This last exemption, though authorized by the Constitu- 
tion ever since 1868, was not increased from $25 to $300 by statute till 
certain influences were seeking a rebtriction of taxation on great in- 
comes by a limitation of 6 per cent, and as soon as that  limitation was 
imbedded in the Constitution there were instantly strenuous but just- 
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ly  unsuccessful efforts to repeal the legislation by which the small be- 
longings of the poor had been exempted by statute to the amount of 
$300, and i t  mas earnestly sought to again reduce the exemption to 
$25 when their votes were not needed to restrict the income tax to a 
limitation of 6 per cent on great inassep of wealth. 

Prior to the restriction of the income tax to 6 per cent, the power to 
tax all incomes 1Tas in this State as unlimited as i t  still is under the 
United States and other Governments, and if the i,alary of the judges 
had been taxed, contrary to the plain language of the Constitution, as 
income, and not protected from diminution by taxation, it would have 
been possible to have laid any tax whatever upon judges not entirely 
agreeable to the political or personal views of a majority of any Legis- 
lature, and thus have forced their removal. Even though since the 
limitation of income tax to 6 per cent (though this was done, not for the 
protection of the judges, but  for the benefit of an entirely different 
class), if the salaries "were subject to diminution" i t  would still be 
possible for the Legislature to lay a tax upon a judge as "exercising a 
vocation or calling," a t  any rate the Legislature might see fit. The only 
protection and guarantee to the judiciary department in this State is 
that wisely laid by the Convention of 1835, copiec from the Constitu- 
tion of the United States, which provides that  the salaries of the judges 
shall not be diminished during their term of office. 

I t  has been said, though not by the distinguished counsel who ap- 
peared for the defendant in this case, that this guarantee by the Con- 
stitution against the diminution of the salaries of the judges by legis- 
lative enactment is "antiquated and a technicality." I n  this manner the 

entire Constitution, built upon the experience of the ages, and 
(117) providing for the protection of the weaker classes of society 

against the greed and arrogance of the powerful, would cease to 
exist by merely labeling any constitutional guarantee '(antiquated and 
a technicality." 

The Constitution of a State and of the Union is the very foundation 
of law and order. I t  is the protection of the weak. against the strong, 
and safeguards the masses against the machinations of the powerful 
combinations of selfish interests. It is the bulwark against anarchy, cor- 
ruption, and the deadly, insidious, and ever-act~ve power of "high 
finance," but is without strength unless guarded and upheld by an inde- 
pendent judiciary. Thus upheld, the Constitution-- State and Xational 
-is to the people a t  large "the shadow of a great rock in a weary 
land." 

Kothing could be more disagreeable to the men whom the people of 
this State have thought worthy to place in the ch~ef administration of 
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the laws of the State than to have a controversy raised as to the consti- 
tutional guarantee of tile small compensation allowed them for their 
support, from hostile attack from whatever source it may come. There 
is not one of them who would not rather have paid many times over 
the petty sum demanded by the defendant tax collector in this case but 
they had their duty clearly marked out before thein by an oath to pro- 
tect the administration of justice, pure and uninfluenced by any hostile 
power, and to maintain and support the Constitution of the State. 
Each and every rneinber of the judiciary of this State lnust feel that 
they are only the temporary depositories of that power, and that it is 
their duty to pass it on to their successors protected by the guarantee 
which is given in the Constitution, not for the benefit of themselves, of 
their predecessors, or their successors, but as a guarantee that by whom- 
soever administered there can be no undue influence possibly exerted 
to control the occupants of the bench. 

The Court did not put this provision in the Constitution, but it was 
inserted by the Convention and people in 1835, in view of its urgent 
necessity. The Court cannot strike it out because we, or anybody else, 
might not approve it. We must follow the long-settled construction 
and the common-sense meaning that to tan: a salary necessarily "dimin- 
ishes" it to that extent. The Court is under the Constitution, and can- 
not change it a t  mill. 

The defendant in this case, as appears by the record, when asked to 
submit to the courts an agreed case for the construction again of this 
provision of the Constitution, so as to minimize as far as possible thr 
clamor that was being aroused in certain quarters, either to intimidate 
or to annoy the judges, who were simply doing their duty, curtly re- 
fused to do so, and stated that "he had decided" that the constitutional 
provision did not protect the judges from taxation of their sal- 
aries, and that "he intended to collect the amount he had noti- (118) 
fied them that they must pay." 

When, overruling a previous decision of the Tax Commission, tlir 
defendant, of his own will, decided to remit to a great corporation the 
sum of $110,000 in taxes, which must be made good by being collected 
from other and poorer persons, there was no one to be found then to 
seek, and he certainly did not ask, judicial review of his act. To  make 
good this $110,000 by collecting unconstitutionally $1,000 a year out 
of the judges will take 110 years, and if interest is counted it will take 
between 300 and 400 years -~ery  poor financiering for the Revenue 
Department. 

There can be no vaster or more irresponsible power than this, which 
can shift at will the burden of taxation from one class to another, with- 
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out review, in a State which professes to live under "a government of 
laws and not of men." I t  can therefore never be known in a legal way 
whether the conduct of the defendant on that  occasion was valid or not. 
No one seemed called upto to present that  great matter to judicial con- 
struction for a legal ascertainment of the facts and the law on so great 
a matter, but wlien he attempted to destroy the constitutional bulwark 
for the protection of the courts in their integrity, tliough the amount 
was small, the plaintiff, true to his duty and to the best traditions of 
liis profession, and of his office, and to the Constitution that  he had 
sworn to obey, interposed by an appeal to the courts. 

Years ago George W. K ~ r k ,  when presented with a writ from the 
courts, treated i t  with indignity, and said that  "it had played out." 
The people of North Carolina made tlieir reply to that  indignity to 
tlieir Constitution and laws and their judiciary in a manner tha t  will 
not soon be forgotten. 

If the defendant tax collector desired to submit this question to the 
courts because he thought that  the long line of judgei. had erred, it was 
liis right to do so; and, on the other hand, i t  is to the perpetual honor 
of the plaintiff that lie met the issue squarely, unintiinidated by OY- 

ganized effort put  forth to intimidate the courts or to convince the 
public that they were corrupt. The $1,000 or more which the defen- 
dant might have collected by taxation, if the judges of the State had 
been wanting in courage to face the concentrated abuse that  has been 
heaped upon them, would have been small compensation for this at-  
tempted violation of the Constitution, contrary to the uniform deci- 
sions of the courts of this State and of the United States. 

The paragraph in question was placed in the Constitution of this 
State, a s  already said, by the Convention of 1835, being copied from 
the same provision in the Constitution of the Unitctd States, and has 
been kept unchanged to this date. There ivas no question raised of it2 

literal and plain meaning. Twenty-one years later, in 1856, the 
(119) reason for it was stated in an admirable opinion by Attorney- 

General Batchelor, approved by that  able Court - Frederick 
Sash ,  Richn~ond 11. Pearson, and William H. Battle. From that  hour 
to this that decision has been followed, and often reiterated in the Su- 
preme Court of the Cnited States and by the courts of this State, and 
always upon the same ground, that  i t  was a constitutional guarantee to 
the judges of tlieir independence, for if ~t did not irean that  its inser- 
tion was useless. Not only has this been repeatedly decided by a long 
line of judges, among them many of the ablest and purest men who 
have adorned the history of our State, but they have all acted upon 
and accepted i t  as the true and only construction of the Constitution - 
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among them tlie able and distinguished gentleman now the Attoriley- 
General of the State, wliile a t  one time lie himself occupied a seat up011 
the Supreme Bench of North Carolina. 

I n  Purnell v. Page, 133 N.C. 123, now nearly twenty years ago, the 
Supreme Court of this State, in an unan~inous opinion by a bench of 
five judges, representing both political parties, held: "The Legislature 
is presumed to know the law, and when i t  levied a tax upon incomes 
it did not intend to authorize the tax upon incorncs exempt by the Con- 
stitution of tlie State or Federal Government from such taxation. The 
act of tlie officer in attemptmg to collect such tax is not authorized by 
law, and lie lyas properly restra~ned from selling." This interpretation 
has been approved as late as 177 N.C. 97, and there has been nothing 
in the decisions of tliis Court or of tlie United States Supreme Court 
contrary to the above decisions and conduct of the judges in this 
matter. 

K e  m-ould impute to the defendant, upon the record, no motive other 
than his zeal of increasing his tax collections by the sum of $2,000 or 
more, even though this must be done in violation of the Constitution. 
The brief of the distinguished counsel for the plaintiff po~n t s  out tliat 
instead of obtaining tliis petty sum by violation of the Constitution, 
the defendant could largely increase the public revenue, not by viola- 
tion of tlie Conbtitution, but in accordance with its provisions and de- 
cisions of tlils and the United States Supreme Court. The brief says 
that  if the defendant desired to enforce the Constitution a s  it is written, 
and as lie knows it has been decided by the courts of t l i ~ s  State and of 
the Un~ted  States, lie might well turn to tlie Constitution, Art. V, sec. 
3, which provides: "Laws shall be passed taxing, by  uniform rule, all 
moneys, credits, investments in bonds, stocks, joint-stock companies, 
or otherwise; and also all real and personal property, accordmg to its 
true value in money." Tlie defendant tax collector knows, as every 
man in the State should know, that this constitutional provision, which 
not only all office holders, but all voters are sn-orn to obey, is not be- 
ing coinplled with. T o  quote the language of the distinguished counsel 
for the plaintiff, "Tlie Constitution clclnancls that a tax bliall he 
paid by corporations upon their property, and that the holders (120) 
of the stock of these companies shall likevihe pay a tax on about 
800 null~ons of dollars of 'atochs,' wlnch are allowed to escape taxation 
in violation of this expllcit requirement of the Constitution," and coun- 
sel asked that  "this be settled by the courts and in accordance with 
the Constitution and tlie laws of the State and not otherwise"; and 
also further suggests tliat "this defendant might find it consistent with 
his duty and oath of office to inquire into tlie status of large property 
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holders of tliis State and see whether or not they are paying taxes as 
the Constitution requires, rather than to undertake to collect taxes 
from those which the Constitution expressly exempts." 

To this may be added that while the amendment of 1920 provides 
that "incomes from property already taxed may be taxed," by recent 
legislation (sec. 306 ( 5 ) )  ch. 34, p. 210, Laws of 1921) : "Dividends 
from stock in any corporation, the income of which shall have been 
assessed and the tax on sucli income paid by the corporation" shall not 
be taxed. That is, not only the money invested in "stock" by indi- 
viduals and others (amounting in tliis State possibly to 800 or a thou- 
sand million dollars) is absolutely exempted from taxation in defiance 
of the constitutional provision, Art. V, sec. 3, that "all stocks" and other 
personal property shall be taxed, but it is now further provided that the 
income or dividends received by the stockholders, and which is paid 
into their pockets from sucli stock is exempt from taxation in spite of 
the recent amendment that "incomes derived from property taxed" 
(even if the stock had been the property of the corporation) shall be 
taxed. And it further provided, by a more recent act, ratified 15 De- 
cember, 1921, that banking corporations may deduct from taxation 5 
per cent of their surplus and undivided profits, besides also, the total 
amount of the surplus and undivided profits invested in State or Unit- 
ed States bonds or the bonds of the Federal Farm Loan Banks and 
Joint-stock Land Banks. 

I t  will be seen that practically all the "canned we,zlthl' of the State 
is thus exempted from all taxation in violation of the express language 
of our Constitution. The defendant tax collector, inst2ad of attempting 
to replenish his funds by $1,000 in violation of the Constitution of 
this State, and of the decisions of the State and Federal Courts, might 
add many millions of dollars to his tax collections by obeying the 
highest law, the Constitution of the State, as plainly and unmistakably 
set forth and as construed by numerous decisions of tlds Court to which 
he has ready access. 

If the defendant will thus take steps to execute the requirements of 
the Constitution as held by many decisions of this Court, the over- 

whelming burden of taxation upon the farmers and laborers and 
(121) people with small means, all the producers of wealth, will be 

largely reduced and the burden placed where the Constitution 
requires it, upon the corporations and others posses,sed of inordinate 
wealth who are being permitted by the defendant to enjoy without 
question, by him, exemptions from taxation contrary to the Constitu- 
tion which the defendant and all others have taken oath to support. 
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The above is written upon the theory that  the defendant is seeking to 
uncover and collect taxes that  are withheld which the Constitution re- 
quires shall be collected, and that  by this action the defendant is seek- 
ing a decision along that line. 

Korth Carolina is a growing State, increasing in population and 
n-ealth, but taxation is increasing to a still greater extent. We need 
better roads and bettcr scllools, and there are ample sources from 
which to derive revenue for those and all other necessary purposes if 
properly apportioned according to the Constitution, but when, as there 
is ground to believe, vast quantities of wealth in idle hands, largely 
"canned wealth," so to speak, arc exempted entirely, as in instances 
above referred to, contrary to the Constitution, or taxation thereon is 
limited by an amendment to tha t  effect if not passed for that  purpose, 
there will be continued and growing unrest. 

This unrest cannot be met by attcnlpting to exact $1,000 or more 
illegally from a small cla,ss of public servants, nor by the excitement 
of propaganda against them for not yielding a trust placed in their 
hands, but respecting the conduct of their predecegsors and preserving 
the protection due to those who shall come after them. 

The surest guarantee of the prosperity of the people is an  equal and 
a just administration of the law by fearless officers and a just appor- 
tionment of the public burdens by taxes graduated according to the 
capacity of those called upon to contribute and not in an  inverse ratio 
by being placed most heavily upon those least able to resist an unjust 
apportionment of these burdens. 

It appears from the United States financial report that  throughout 
the Union there are thirty thousand million dollars of "tax-free" bonds, 
which pay no part of the burdens of government. This is in addition 
to the "stocks," which, in tliis State, contrary to the Constitution, are 
also exempted from taxation. I n  some few states the Constitution does 
not require, as ours clearly does, that  all stocks shall be taxed. I t  also 
appears that there are inany hundreds of men in the Union with year- 
ly incomes of over one million dollars each, one of them really a resi- 
dent of this State, but nominally resident elsewhere, with an income 
of three millions, and therefore not even paying the limited 6 per cent 
income tax, and with a capital, ga t l ier~d up in 30 ycari, of over 
100 nlillions. Who lobt it? At the same time there are 3 millions (1221 
of uneniployed men throughout the country! 

As tliis controversy to collect in $1,000 contrary to law has been 
largely carried on outside the courts by methods intended to intimidate 
the judges to decide the matter wrongfully for fear lest they should be 
charged with being influenced by the petty aniount involved, it is not 



130 IN T H E  SUPREME; COURT. [I83 

inappropriate that  these things should be said. The just and intelligent 
people of this State can be trusted to decide correctly all questions 
affecting the public welfare or their rights if the fmts  are fully and 
fairly laid before them. 

Ci ted:  S t a t e  v.. R e v i s ,  193 X.C. 195. 

E. JIODLIN v. GARRETT & LAWRENCE. 

(Filed S March, 1922.) 

1. Appeal and Errol~Instructions-Requests for Instiuctions. 
Where the controrersy depends almost entirely upon the jury's determina- 

tion of the facts from the evidence, an instruction is co?-rect that the jury is 
the trier of the facts. with right to decide upon the truthfulness of the wit- 
nesses and the weight to give their testimony, and that it should carefully 
scrutinize the e17idence, upon which the court had no opinion; and an  er- 
ception in this case is untenable, in the absence of requests for specific in- 
structions, that reversible error was committed by the court in leaving the 
jury insuffciently instructed and not applying the ru l j  of evidence to the 
testimony. 

2. Appeal and Error - Newly Discovered Evidence - New Trials--Argu- 
mentOpinions. 

A petition filed in the Supreme Court for a new trial upon newly discor- 
ered evidence must be submitted without argument, and be decided upon 
scrutiny of the affidavits without filing opinion. 

APPEAL by defendants from Kew, J., a t  February Term, 1921, of 
HERTFORD. 

Upon the issues submitted the jury found that  tl e defendants mere 
indebted to the plaintiff in tile sum of $155 and intl.rest, and that  the 
plaintiff was not indebted to the defendants by way of counterclaim. 
Judgment accordingly. Defendants appealed. 

John  E. V a n n  for plaintiff. 
W .  R. Johnson and W i n s t o n  & M a t t h e w s  for dejendants .  

CLARK, C.J. This is an action begun before a justice of the peace 
to recover from the defendants the su i i~  of $150, balance claimed on 
timber sold by the plaintiff to them, and $5 for other timber wrong- 
fully cut froni plaintiff's land. 
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The first, second and fourth assignments of error are solely 
a s  to matters of fact. The exception of the defendants that  the (1231 
charge was not clear and ~ntelligent, and that there was an  ex- 
pression of opinion on the facts as to the $3 cannot be sustained. The 
third exception was that  the court charged the jury, "You are the triers 
of the fact; you have the right to decide upon the truthfulness of any 
person upon the stand, and you will determine how niuch weight to give 
his testimony. You are to carefully scrutinize the evidence. The court 
has no opinion of its own, and does not intend to convey any. You will 
take these issues and be governed by the evidence." The defendants 
contend that this leaves the jury without chart or conlpass, and is a 
restriction upon the defendants7 evidence; and further, that  the rule a s  
to tlie testimony of tlie parties was not charged. 

I t  is true the charge as to the weight to be given to the testimony 
of the witnesses might have been stated more fully, but there was no 
request to charge more fully, and we do not find any error in the charge 
as given. Scrutiny of the case on appeal shorn that  tlie controversy 
turned almost entirely upon the cletern~mation of the facts in regard to 
which the jury are proper triers. 

There is also filed in the case an application for a new trial for new- 
ly discovered evidence and an answer thereto. I n  regard to this the 
settled practice of the courts is that such petition be submitted without 
argument, and will be decided by the Court upon scrutiny of the affi- 
davits without filing any opinion. Steeley v. Lumber Co., 165 N.C. 35; 
Johnson v. R. R., 163 K.C. 433. 

Vpon consideration of the \Thole case the motion for new trial for 
newly discovered testimony is denied, and on the case proper we find 

K O  error. 

THE J. L. THOMPSON COMPANY v. HBNNIBAL POPE ET AL. 

(Filed 8 March, 1922.) 

Equity-Injunction-Receivers-Courts-Discretion. 
Where, in a suit in the nature of a creditor's bill, the plaintiffs applied for 

injnncti~e relief and the appointment of a receirer. the court may continue 
to the hearing the preliminary injunction and dismiss the temporary receiv- 
ership, the latter being n-ithin his discretion and properly e~ercised, espe- 
cially when it allpears that the receirerihip was for property greatly dispro- 
portionate in value to the amount demanded in the action. 
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APPEAL by plaintiff from Cranmer, J., a t  chambers, 23 November, 
1921, from HARNETT. 

The first, second and fourth assignments of errclr are solely 
as to matters of fact. The exception of the defendsnts tha t  the (123) 
charge was not clear and intelligent, and that  there was an ex- 
for a restraining order, to the end that  certain perscnal property might 
be held pending the determination of the rights of the parties. His  
Honor named a temporary receiver, and granted tht: plaintiff's applica- 
tion for an  injunction, restraining the defendants faom further dispos- 
ing of any of the property described in tlie complaint. Upon the return 
of the initial order, the receivership was vacated and the receiver dis- 
charged, but the restraining order was continued to the hearing. Plain- 
tiff appealed. 

L. J. Best for plaintiff. 
Young & Best for defendants. 

STACY, J. The plaintiff brings this action in thc nature of a cred- 
itor's bill, and alleges that  the defendants have disposed of certain real 
estate, worth $20,000, ~ i t h  intent to defraud their creditors. Plaintiff's 
claim is for merchandise and supplies furnished, amounting in value to 
approximately $1,561.13. The correctness of this account is denied. At 
the instance of the plaintiff a temporary receiver was appointed, an,j  
the defendants restrained from disposing of the crops and certain per- 
sonal property. Upon the return of said motion th?  receiver was dis- 
charged, and the restraining order continued to the hearing. The plain- 
tiff appealed, because his Honor vacated the recei~rership and ordered 
the receiver discharged. We fail to see wherein t 1e plaintiff's rights 
have been prejudiced by this action. True, it is s;ated in the record 
that  the restraining order was also dissolved, but this does not so ap- 
pear from the judgment. 

The following is taken from tlie statement of case on appeal: "At, 
the hearing tlie plaintiff introduced and relied upon the amended com- 
plaint and affidavit of J. L. Thon~pson Conipany in support of its 
motion, and the defendants, in support of their motion to vacate, rc- 
lied upon the affidavit of Hannibal Popc, and additional affidavits a s  to 
the value of the land described in the complaint, nhich valuation was 
alleged by the defendants and admitted by tlie plaintiff to be approxi- 
mately $520,000." 

I t  would hardly seem commensurate with the rig1 ts of the parties to 
have a receiver appointed to take charge of property worth approxi- 
mately $20,000, where the plaintiff's claim, in addition to being dis- 
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puted, amounts to no more than $1,361.13, unless there mere other and 
additional allegations to those appearing on tlie instant record. "The 
appointnlent of a receiver pendente lzte is not a matter of strict right, 
but rests in the sound discretion of the court, and such order mill 
not be made unless from all the circumstances it appears that (1251 
greater injury will ensue from leaving the property with its 
present po~sessors than from its removal into the custody of such offi- 
cer, and in this regard the interest of both parties will be considered, 
and the dangers of loss or injury 11luat be imminent." Hanna v. Hanna, 
89 K.C. 68. 

KO sufficient reason for disturbing the judgment has been assigned. 
Affirmed. 

Cited: Jones v. Jones, 187 N.C. 593; Ellzngton v. Cum-ie, 193 X.C. 
612; TVoodall v. Bank, 201 N.C. 432. 

HERBERT JESKIKS v. PAUL H. PARKER. 

(Filed 8 March, 1922.) 

Instructions-Evidence+uestions for Jury-Trials-Deeds and Conrey- 
ances-Descriptions-Title. 

Where the plaintiff makes out a prinza facie case of title by his chain of 
conveyauces, and the defendant offers deeds and muniments tending to 
establish his superior or paramount title to the lands, and there is conflict- 
ing evidence as to whether the defendant's deeds corer the locus in quo, an 
instruction to the jury to fiud the issue for defendant if they believed the 
evidence is erroneous as  iuvacling the province of the jury to decide upon 
whether the defendant's deeds covered the subject of the litigation. 

APPEAL by plaintiff from Calve~t,  J., a t  October Term, 1921, of 
HERTFORD. 

Civil action for trespass, involving title to a tract of land. There was 
a second cause of action set up in the con~pluint, but this is not now 
before us for consideration. 

At the close of all the evidence, his Honor suggested that he \~ou ld  
instruct the jury to ansn-er tlie issue of title in favor of defendant if 
they believe the evidence. Upon this intimation, the plaintiff suffcred 
a nonsuit and appealed. 

Alex. Lassiter and Winston & Xatthews for plaintiff. 
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E. R. Tyler, W. H. S. Burgxyn and Stanley Winhome for defendant. 

STACY, J. The property in dispute is a tract  of land situate in 
Hertford County, and known as lot No. 1 in the J. H. Connor division 
of lands. The plaintiff offered in evidence an unbroken and connected 
chain of title for the said property, making out ,i prima facie case. 
The defendant then offered deeds and illuniments of title tending to 

as he alleges, a superior right or paramount claim to the same 
property. But there is a conflict in the evic,ence as to whether 

(126) the defendant's deeds cover the loczis In quo.  This was a matter 
which the jury alone could settle. The intimation of his Honor 

was, therefore, erroneous and prejudicial to the plaintiff's cause. 
The other questions debated before us are not now presented for de- 

cision. The cause should have been submitted to the jury. 
Reversed. 

MARY JELSER ET AL. V. W. H. WHITE ET AL. 

(Filed 8 March, 1922.) 

1. Evidence-Declarations-Title. 

Declarations of pedigree for the purpose of showin: title to lands will be 
excluded as  evidence unless it can fairly be assumed that the declarant is 
disinterested. 

2. Same-Ante Litem Motam. 
In order to introduce declarations as  evidence of title to lands, it  must 

affirmatively aDpear that the statements were made a n t e  Zitem motam,  or 
before the beginning of the controversy, and not alone a t  the time of bring- 
ing the suit, thus differing from an admission, which is the waiver of proof 

c cause. of a fact by a  part^ to the action, as it may affect hi, 

3. S a m ~ O b t a i n e d  for Purposes of Suit. 
Where declarations have been obtained for the purpose of establishing the 

title to the lands in controversy in behalf of a party Aaiming as heir a t  law 
of the deceased owner, and to be used in a contemplated action, they are in- 
admissible on the trial, whether made against the interest of the declarant 
or ante l i t em m o t a m ,  or otherwise. 

APPEAL by defendants from Lyon, J., a t  the D~xember  Term, 1921, 
of CARTERET. 
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Proceeding for partition. The jury found that the plaintiffs and the 
defendants are tenants in common. Judgment for plaintiffs. Defen- 
dants appealed. 

C. L. Aberne thy  and Guion & Guion for plaintiffs. 
M .  Leslie Davzs, C. R. W h e a t l e y  and J .  F .  D u n c a n  for defendants.  

XDA\IS, J .  The petitioners allege that  they are the owners of s 
one-half undivided interest in the land in controversy as tenants in 
conimon with the defendants. The defendants deny tlus allegation. and 
plead sole ~eizin.  -it  the trial the plaintlffs offered in evidence the will 
of Sariiuel Smith, in ~vliich tlie land described in tlie petition is de- 
vised to Thomas Huff and Henry Huff. I t  is admitted that  tlie defen- 
dants have acquised the intereot of Thomas, and the controversy 
turned prmarlly on tlie questlon whether the plaintiffs are the (127) 
heirs of Henry. In  additlon to other evidence tending to s l i o ~  
their descent from the latter, the plaintlffs introduced in evidence a 
written mstrunient purporting to be the affidavit of Haywood Huff. By 
exceptlon duly entered the defendants challenge the competency of tliis 
evidence. 

Helen Huff, one of the plaintiffs, had previously testified that she 
was lineally descended from Henry Huff. The affidavit reprevnts Hay- 
wood Huff as declaring tliat his grandfather ~ v a s  Thomas Huff, one of 
the devisees of Yaiiiuel Smith; tliat Thonias and Henry, tlie other dev- 
isees n-ere hrotliers; and tliat Helen mas descended from Henry. T h s  
evidence, then, presumably ~v5.a. of special  eight in establishmg the 
title of the plaintiffs. But ~ v e  are of opinlon that it mas not conipeteni 
for this purpose. I n  vieiv of the clrculilstances under which the affidavit 
was ohtamed our concl~lalon is not affected, d i e the r  we conslder the 
statement as n declaration concerning genealogy or pedigree, and there- 
fore an exceptlon to the rule which excludeb 1ie:trsay evidence, or as i t  

declaration against the interest of the dec1:trnnt. 
The evidence for the plaintiff tends to Jioiv that  Hay~vood HUH, 

then 83 years old, was a t  the home for the aged and infirm in Carteret, 
County; tliat a justice of the peace reoiding in Craven, a t  the instance 
of Hcleri Huff, one of the plaintiffs, tmce  visited tlie declarant for the 
purpose of obtaining a liiatory of the IIuff fanlily to he uqed in tliis 
suit in behalf of the plaintiff.; and tlint a typenritten copy (submitted 
to the declarant) and not the orig~nnl affidavit was produced a t  the 
trial and admittccl in evidence. It appears, therefore, that  the affidavit 
was procured after this controversy aroce, to be used in the inqtant suit. 
One of the witnesses for the plaintiff said, "I was trying to perpetuate 
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the family record of Helen Huff preparatory to br~nging this suit, for 
that  reason and no other reason." The affidavit was made 26 April, 
1919, and this action was begun about three weeks afterward. 

Eleinentary principles in the law of evidence exclude declarations as 
to pedigree unless it can fairly be assumed that  the declarant is disin- 
terested. Hence, i t  must affirmatively appear that  the statement was 
made ante litent motam; and this expression is not restricted to the 
time of bringing suit, but is referred to tile begin9ing of the contro- 
versy. Rollins v. TJ7zcker, 15-1 K.C. 562; Fleming 2). Sexton, 172 N.C. 
256. 

Nor, as we have suggested. is the affidavit competent as a declara- 
tion against the interest of Haywood Huff. Declarations against in- 
terest are entirely distinct from admissions; the latter amount to a 
waiver of proof and the former to evidence of the fact declared. It is 
not necessary to decide whether the character of thc affidavit, as a dec- 

laration against interest, dispenses with the necessity of showing 
(128) tha t  it was made ante litem motam (22 C. J. 2 3 5 ) ,  because as 

such declaration it is incoinpetent on anothflr ground. The evi- 
dence clearly shows that  the parties contemplated the subsequent use 
of tlie affidavit in prospective litigation as Haywood Huff's statement 
in behalf of designated parties. Declarations against interest must be 
spontaneous. They must be made prior to the time when their subse- 
quent use as evidence may have been in contemplation. "If i t  appear 
that  a t  tlie time of the making of the declaration the situation was 
such that  its use in evidence might h a w  been in the mind of the party,  
the declaration is inadmissible. . . . The rule-a presumption, as i t  
is called in the cases-is an absolute rule of  la^+, and tlie evidence, 
whether a declaration against interest or evidence of another sort, is 
ineffective in opposition to the rule." RIcKelvey on Ev., 317. 

TTe therefore hold that  the defendants are entitled to  a new trial for 
error cominitted in the admission of the statenlent against their ob- 
jection. 

New trial. 

Cited: Burgin v. Dougherty, 198 N.C. 814; Kellsr v. Furniture Co., 
199 N.C. 417; I n  re Will of liargrove, 205 N.C. 76. 
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J. W. SUTTON ET AL. V. DAVID SUTTON ET AL. 

(Filed 8 March, 1922.) 

1. Injunction--Judyment-Pleadings-Issues of Fact--Questions for Jury 
-Trials. 

Upon the hearing by the judge upon the question of continuing a restrain- 
ing order to the hearing, the judge, upon proper findings, may dissolye the 
temporary order, but in doing so it is error for him to also determine a n  
issue of fact, material to the rights of the parties, and which shoulcl be re- 
s e r ~ e d  for tlie jury to pass upon at  the trial. 

2. S a m e D e e d s  and Couveya~~ces-Mental Capacity. 
Upon the hearing b~ the judge of a motion to continue a preliminary re- 

straining order to tlie hearing, tlie title to lands was made to depend, by the 
~leadings, upon the inental capacity of tlie grantor to make a valid deed to 
the locus in qtto: Held, though the restraining order was properly clissolreil 
under the facts appearing in this ca<e, it n a s  rerersible error for the jndge 
to illcorporate in his order an adjudication of title, as this involved an issue 
as to tlie fact for the jury to determine at  the trial. 

APPEAL by plaintiffs from a judgment of Horton, J., dissolving 2 

temporary restraining order, rendered a t  cliai~~bers in Greenville, on 
14 January, 1922, frorn PITT. 

J U ~ ~ L L S  Brown for plainiiffs. 
F .  C .  James c t  Son cozd illbion Dzinn for defendants. 

ADA~IS,  J. Drus~l la  Cran-ford died seized In fee of a tract 
of land in P ~ t t  County, leaving four cllildren a;: her heir;: a t  law, (1201 
two of ~110111 TI-ere L y d ~ a  Cran-ford and David Sutton. Tliere- 
after, on 11 February, 1921, Lydia Crawford and her liusband, J .  B. 
Cran-ford, executed and del~vered to David Sutton s deed conr.eylng 
L y d ~ a ' s  interest in said land; and David Sutton and 111s wife executed 
a mortgage to L y d ~ a  to secure the purchaqe price. The plaintiffs filed 
their coinplaint, alleging that  Lydia Crawford, a t  tlle time her dccd 
was executed, was meritally incapacitated, and unable to comprehend 
the significance of her deed; and tlle tlcfendants filed ansners denying 
the plaintiff's allegation. A teniporary order restraining David Sutton 
f r o ~ n  conveying the land and ,J. B. Crawford frorn disposing of tlle 
note n as i s~ued  arid ~ u n d e  returnable before Judge Horton. ,kffidav~ts 
were filed, and on the hearing a t  chambers his Honor heard tlie proof, 
found tlie facts, and dissolved the restraining order, and adjudged that  
the deed executed by J. B. Crawford and his wife to David Sutton con- 
veyed Lydia's interest in the land, and that  David Sutton is the ownel 
of the interest conveyed. 
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PASCHAL c. ~~~~~~~. 

Upon the facts set forth in the record his Honor properly dissolved 
the restraining order, and to this extent the judgment is affirmed; but 
his Honor should not have adjudged that David Sut:on is the owner of 
the land in controversy, or that Lydia's deed conveyed her interest, be- 
cause these questions nlust be disposed of in the fiml judgment, which 
will ultimately be determined by the verdict of the jury; and to thi3 
extent the judgment is modified. 

The cost will be taxed against the appellees. 
Modified and affirmed. 

Cited: Grantham v. Szinn, 188 X.C. 242; Springs v. Refining Co., 
205 N.C. 451; Tomlinson v. Cranor, 209 N.C. 692; L)ennis v. Redmoncl, 
210 X.C. 784; Lawhon v. McArthzir, 213 S.C.  261 Branch v. Bd. of 
Ed., 230 N.C. 507. 

W. A. PASCHAL v. CHARLES D. JOHSSON ET AL., AKD E. W. PRITCHETTE 
ET AL., TRUSTEES CONSOLIDATED SCHOOL DIS~RICT. 

(Filed 8 March, 1922.) 

1. School District - Consolidated Districts-Statutes--Taxation-Consti- 
tutional Law. 

Under the provisions of C. S. 5169 et seq., and ch. 179, see. 1, of the Laws 
of 1921, the county board of educntion has a constitutional right to consoli- 
date and establish local-tax districts and sl~ecial-chxrtered districts "for 
school purposes." when the existing rates of tasation therefor are the same. 

2. Saillc-Elections-.4ppi10va1 of Toters. 
Special school-tas districts, organized and exercising governmental func- 

tions in the administration of the school laws, are quasi-public corporations 
subject to the constitutional prorisions in restraint of contracting debts for 
other than necessary purposes, cscept by the vote of the people of a givm 
district, Const., Art. TII ,  sec. 7 :  awl, sen~ble .  that whele an esistent t a s  and 
nontas district are thereunder consolidated, it would require the submission 
of the question to those living within the district thus formed, but outside of 
the district that has theretofore roted the tax. Const., Art. T711, see. 7 ;  C. S. 
5530. 

3. Same-Bonds. 
Where there has been a valid consolidation of local-tax school districts, 

having an equal tax rate for the purpoFe, by proper proceedings under the 
statute the new district niay then approve the questior, of an additional spe- 
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cia1 tax, and where this has been done under the authority of a valid statute, 
and a n  issue of bonds properly approved by the voters, such bonds a r e  con- 
stitutional and valid. 

Under our statutes, in general terms, relating to special school districts, 
apparently all of them within the State are  incorporated and g i ~ e n  poners 
and duties in reference to the issue and pajment  of bonds for school pnr- 
posec. l ) ~  the  hoard of tructees, ~ v h e n  apl~roved by the voters of the particu- 
lar  district upon a n  election duly held for the purpose; the term board of 
trustees including the principal or governins body, b r  TI-hatioever name call- 
ed. C. S. 360; Laws 1920, ch. 87: Laws 1921, chs. 214 and 133: and n here 
t ~ v o  special school districts, having a n  equal ra te  of tamtion, have been con- 
solidated under tlie provisions of C. S. 3169 cl seq.; Lams 1921, ch. 179, sec. 
1 ;  such district so consolidated may issue valid bonds for  the purpose? stat- 
ed, when it has coml~lied with the appropriate statutes. 

5. Const i tu t ional  L a m  - Municipal  Corporations--Local Laws-Taxation 
-Bonds. 

Laws 1921, ch. 133, sec. 4, among other things incorporating esisting local 
school diitricts for all purposes relatinq to the issuance or payment of bonds 
upoil the apl~roval of the roters of a district, is valid, independent of sectioii 
1 thereof, and not in contrarention to our recent constitutional aine~idment, 
Art. 11, sec. 29. prohibiting the incorporatioil of new school d~st r ic ts  by bpe- 
cia1 legislatire enactment. TI ustees v. Tmst  CO., 181 N.C. 306, cited and dis- 
tinguished. 

A P P E ~ L  by pla~ntiff from De~zn ,  J., upon case agreed, 31 Janualy,  
1922, from AL \\I WCE. 

Clr-11 actlon to restlam the i+suance of bonds by the Xltamalia~v- 
O s q e e  Coilsolidnted hcliool D l s t r~c t  On the lieailng it n a s  made 
to  appear, among other tllmga, that  the Xlta~ilallaw and Osslpee School 
dlstricts were each separate school d~sti icts ,  and under a statute appll- 
cable had voted a +peclal tax for schools of 30 cents on the $100 valu 
ation of pioperty, nliicli liaci been levied, collected, and applletl to the 
purpose ~ndicated for sebernl years prlor to 1921. That  on 4 Xpr~ l ,  
1921, by order of the board of education, the t n o  dlstricts mere con- 
solidated, and to be knonn a. the Xl tamal~an-Owpee School Dl-tllct 
Trustees of the consolidated d~strlct  n e i e  duly appo~nted  and qual~fiecl. 
That  on 30 June, 1921, on petition of s a d  b o a ~ d  of trustees, an 
electlon was oldered by the boald of comnilssloners of Alamance (131) 
County on the que~ t lon  nlietlier said conaohdnted dl>tnct should 
issue $50,000 of bonds and lcvylng a tax to pay same In accord ~ i + h  
statute appl~cable, and said electlon havlng bcen duly and regularly 
held, tlie measure was appiored by a large majority of the duly quali- 
fied voters of the d is t~ lc t ,  and thereupon the plamtiff, a ci t~zen and tax- 
payer of the district, instituted the present action to restram the issue 
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of said bonds, as stated. Upon these and other pertinent facts presented, 
the court entered judgment as follows: 

"This case coming on to be heard before me t l~ is  day, and being 
heard upon the agreed statement of facts, and argurtlent of counsel for 
both plaintiff and defendants, and the court being of the opinion: 

"1. Tha t  tlie county board of education of Alamance County had 
authority to create the Altamahaw-Ossipee Consolidated School Dis- 
trict by virtue of C. S. 5473, as amended by cli. 179 of Public Laws of 
1921. 

"2. T h a t  said Altamahaw-Ossipee Consolidated School District so 
created by the county board of education of Alanlance County is a 
body corporate and politic by virtue of cli. 308, Public Laws of 1919. 
See, also, ch. 133, Public Laws of 1921. 

"3. That  said school district is authorized and empowered, by vir- 
tue of ch. 87, Public Laws of 1920, special session, to issue bonds. 

"4. Tha t  the provisions of law necessary to be complied with prior 
to the issuance of bonds under said act have all been complied with by 
said Altainahaw-Ossipee Consolidated School District, and that  the 
resolution of the trustees of said school district, passed 23 January, 
1922, and authorizing tlie issuance of $50,000 bonds of said district, is 
a valid exercise of an existing poTwr, and that  said trustees should be 
permitted to proceed with tlie issuance and sale of said bonds. 

"3. T h a t  after the issuance and sale of said bonds there will be full 
power and authority in anti it will be the duty of tlw board of commis- 
sioners of Alamance County to levy annually a special tax ad va lorem 
on all taxable property in said scliool district for the purpose of paying 
and sufficient to  pay tlie principal and interest of said bonds. 

"It  is, therefore, upon motion of counsel for defmdants, considered, 
ordered, and adjudged that  the petition of plaintiff praying for an  in- 
junction to restrain tlie issuance and sale of said bonds be and the 
same is hereby dismissed. 

"Plaintiff mill pay the cost of this action, to be taxed by the clerk." 
Plaintiff excepted, and appealed. 

E. S .  TI7 .  Dameron  and H .  J .  Rllodes for plaintiffs. 
Coul ter  & Cooper for defendants,  School Tn i s tees .  

HOKE, J. I n  our opinion there is no maintainable objection 
(132) to the validity of this proposed bond issue. Under C. S., cli. 95, 
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art. 10, and cli. 179, see. 1, Laws of 1921, the  county boards of 
education are, under specified conditions, expressly authorized to con- 
solidate "local-tax districts and special-chartered d~stricts," both TI-liere 
they have the same or different tax rates, and also to consolidate tau 
districts mitli nonlocal-tax districts, etc. The statute contalns provisions 
further that  in case of consolidation where the tax rate differs, the rate 
may be made uniform by tlie county co~nmssioners on the recommen- 
dation of the board of education, and x ~ i t h  the further proviso that no 
taxpayer of a consolidated district shall be required to pay a larger 
special tax rate than that  originally voted by his district. I n  the case 
presented here, both of thece districts having heretofore voted the 
same special tax rate for school purposes, tliere 1s no constitutional 
question involved by an increase of the tax rate of either. As to in- 
stances where tlie tax rate may differ, as whme there is an attempt to 
combine a special-tax district with a nonspecial-tax rate territory - 
the statutes present grcntcr diffculty for thebe special school-tax dls- 
tricts-organized and exercising governlnental functions in the ad- 
ministration of the school laws, have been held quasi-public corpora- 
tions, subject to the coiistitutional provisions in restraint of contract- 
ing debts for other than necessary expenses, except by vote of the 
people of a given district. S m t h ,  v. School Trrtstees, 141 N.C. 143; Con- 
stitutlon, Art. VII, scc. 7. Where such conditions arc presented and, 
o ~ ~ i n g  to tlie constitut~onal objection suggekted, i t  would seem that  in 
order to combine a special-tax district with nonspecial-tax territory the 
question should be considered and dealt with as an  enlargc~nent of dis- 
tricts and coining under C. S. 5330, whereby tlie outside territory is nl- 
lowed to vote separately on the proposed tax. The question, liowcrer, 
does not arise on the present record, and is only referred to in order to 
exclude the inference that  In ninking our present decision TT-e are ap- 
proving in toto the provisions of cliaptcr 179, above referred to. The 
tn  o districts, therefore, having been properly coinhilled into one, and 
the voters of tlie consol~dated district having approved the bond iqsue 
by a pronounced iiiajo~ity, in addition to the principle announced in 
Smith v. School Trus t~es ,  sitpra, there is ample and express statutory 
provisions incorpo~ating the inliabitants and affording further authority, 
i f  any were required, for the meusure as contenip1:tted. I n  ch. 308, Lan-q 
of 1919, ~t is provided, among other things, that  the inhabitants of every 
road, school, or other district in or on bc1i:df of n-liicli bonds or other 
evidence of debt are authorized by law to be issued, ctc., etc., shall for 
all purposes rclatlng to the issue of such bonds or other evidence of 
debt, constitute a body politlc and corporate, and its governing 
authorities may adopt a seal and, except as otherivise provided (133) 
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by law, may have all the powers and perform all the duties of an 
incorporation in reference to the issue or payment of such bonds or 
other indebtedness, etc. Such statute appearing is C. S. 360. And in ch. 
87, Public Laws, special session, 1920, it is enacted that the board of 
trustees of any school district in this State is author~zed to issue bonds 
for special scliool purposes where the measure is prcperly approved by 
the voters a t  an election held as the law provides. In  section 9 of this 
statute the term school district is defined to include every graded schoul 
district, high school district, township, or other school district in this 
State, and the term "board of trustees" shall include the principal ad- 
ministrative or governing body of a school district oy whatever name 
called, And that there may be no uncertainty to arise from the use of 
these broad and inclusive terms, ch. 224, Laws of 1921, superadds to 
"governing body" the words "or school committee," thus extending the 
prov~sions of the act to these school districts, which were then in charge 
of local school agents under tlie direction of tlie county board of educa- 
tion. Again, in Lams 1921, ch. 133, sec. 4, there is further provisions 
made that for all purposes relating to the issuance or payment of bonds 
by or on behalf of any school district in this State, 1,he inhabitants are 
constituted a body politic and corporate by the n m w  and style by 
which such school district is known, and said body politic is hereby 
authorized to sue and be sued, etc. I t  is suggested that section 1 of this 
last statute has, in certain instances, been disapproved in its applica- 
tion to certain school districts which the General Assembly has at- 
tempted to create by special enactment contrary to one of the recent 
constitutional an~endments contained in Art. 11, sec. 29, prohibiting the 
incorporation of new school districts by special enactment, as shown in 
Trustees v. Trust Co., 181 N.C. 306; Sechrist v. Conzrs., 181 N.C. 511. 
But if it be conceded that every instance having significance coming 
under this section 1 is within the princq)al of the decision referred to, 
that, as appellee contends, mould not affect the force and operation of 
section 4 just cited, the latter being on a subject distinct and severable 
from the provisions of section 1. Keith v .  Lockhart, 171 K.C. 451-459; 
Black on Constitutional Law, sec. . Thcre is nothing in TVolsey v. 
Comrs., 182 N.C. 429, that in any way militates against our disposition 
of tlie present appeal. In  that case the Court held that "Under the law 
there prevailing and applicable, C. S. 5469-5473, the county boards of 
education were without authority to superimpose a high school district 
on existing districts not consolidated or abolished, but still functioning 
for other than high school purposes, and that the said section referred 

to the establishment or change of districts in the sense of terri- 
(134) torial divisions or geographical regions." In  the present case, 
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and under the Laws of 1879, these boards, as me have seen, are au- 
thorized to combine special-tax districts, and these consolidated dis- 
tricts are authorized to vote special tax rates for schools on the entire 
district in accordance with law. And in instances like the present, where 
the districts have already voted the same tax rate, the consolidation 
making no increase of the prevailing tax and authorizing none except 
where the voters impose it upon themselves, such a statute is, in our 
opinion, clearly within the legislative power, and under its provisions 
the proposed bond issue, having been fully approved by the voters, the 
same will constitute a valid obligation of the consolidated district. The 
court below has correctly ruled that  the rertlaining order should be dis- 
solved and action dismissed. 

Affirmed. 

Cited: Mzller v. School Dist., 184 S .C .  201; Barnes v. Commission- 
ers, 184 S . C .  326; Coble v. Commissioners, 184 N.C. 352; State v. 
Kelly,  186 N.C. 375; Sparkman v. Commissioners, 157 N.C. 246; Jones 
v. Dd. of Ed., 157 N.C. 560; Scroggs v. Bd .  of Ed., 189 N.C. 112; Har- 
rington v. Comrs., 189 S .C.  576; Howard v. Bd. of Ed., 189 N.C. 678. 

JAMES A. DUGUID v. J. C. RASBERRY AND G. T. GARDNER. 

(Filed 8 March, 1922.) 

1. Evidence-Trusts-Contracts-Questions fo r  Jury-Trials. 
The purchaser at  a public sale assigned his bid to a real estate company, 

which paid the purchase price under a written agreement that the land be 
sold, the purchase price repaid to it, with interest and expenses, and the 
profits divided in certain proportions, betmeen itself and the assignor of the 
bid, and the land was thereafter sold a t  a profit: Held, the contract was one 
in the nature of a trust, and under its terms and the evidence in this case, 
the questions as to whether the real estate company should have sold the 
proper@ itself and not hare paid another company an apparently unreason- 
able price for such services, or whether, in fact, it had so paid it. these ques- 
tions and the reasonableness of the charge, or the amount recoverable, were 
matters of fact for the jury to determine, ~ ~ i t h  the burden of proof on the 
defendant, the real estate companr. 

2. Jiistructions-Crenernl Terms-Requests-Appeal and Error .  
Where the instructions of the trial judge in general terms correctly cover 

the evidence in the case, they will not be considered as erroneous a s  not be- 
ing more specific in the absence of a proper special request for instructions 
thereon. 



144 IN T H E  SUPREME COURT. [I83 

3. Evidence - Motions-Court's Discretion-Appeal and ErrolLaTeight 
of Evidence. 

A motion to set aside a verdict as  being against the weight of the evidence 
is addressed to the discretion of the trial judge, and is not reviewable on 
appeal. 

APPEAL by defendant from Lyon, J., a t  the November Term, 1921, 
of CRAVEN. 

The plaintiff purchased at  public sale a ~ a l u a b l e  store-house 
(135) and lot in the town of Washington, N. C., for $28,730, and trans- 

ferred his bid to the defendant under a written contract in which 
the defendants paid tlie purchase price and agreed that when the prop- 
erty was sold they were to be repaid the purchase price with interest 
and expenses, and they were to have tvo-thirds of the profits and 
plaintiff was to have the other one-third thereof. 

The defendants sold the property for $43,168 on time, and filed an 
account, which included, among other things, an item of $4,316, which 
they claim mas a commission they had paid to an auction company for 
selling the property. The plaintiff did not dispute any of tlie items of 
the account, except the one for commission, claiming that the defen- 
dants should have sold the property themselves, as they mere real es- 
tate dealers, and should not have paid any such sunl as $4,316 for sell- 
ing the same, as they were getting two-thirds of the profits and all ac- 
tual expenses. 

The court submitted an issue to the jury as to arhat amount was a 
reasonable one for selling the property, and instructed them, substan- 
tially, that if it was not intended or contemplated by the parties that 
the defendants should employ an auction company lo sell the property 
and it was an unnecessary and unreasonable expense to incur, under 
the circumstances, and that instead, defendants, being real estate deal- 
ers, should have sold the property themselves, thcn the jury should 
answer the issue "Nothing." Further, that if the amount paid was un- 
reasonable, the jury should say what was a reasonable amount, and 
allow only that amount to the defendants for making the sale, i f  
they found that the defendants had employed the auctioneers and paid 
tlie money, and if the whole amount was reasonable the jury should 
allow that amount if it had been paid by the defeldants, and i t  was 
necessary, or reasonable, to employ an auctioneer to make the sale. 
That the jury could allow the whole aniount claimcd, or such part as 
was reasonable and had been paid. 

The jury answered the issue "Nothing." 
Judgment was entered on the verdict, and defendants appealed. 
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D. L. Ward and E. M .  Green for plaintiff. 
Moore &: Dunn for defendants. 

WALKER, J. There would seem to be nothing more than a question 
of fact in this case. The burden was upon the defendants to show tha t  
the amount was not only a reasonable one for services rendered by 
the auction company, but that they had in fact paid it, and the evidence 
upon these two questions was of a most unsatisfactory char- 
acter. On the hare facts of the case the sum charged in the ac- (136) 
count against the plaintiff and credited to the defendants, that  
is, $4,316, would appear to be far beyond what such a service, if ren- 
dered, mas reasonably worth, and the evidence as to the fact of the pay- 
ment by the defendants to the auction company was not such as should 
have been offered by one occupying a position somewhat similar to that  
of a fiduciary liable to account for money received and disbursed by 
him. There was no receipt of the auction company introduced in evi- 
dence by the defendants. The witness merely stated that  the money 
had been paid, but  without showing the receipt for the same, or calling 
as witnesses the parties to n-lioin i t  was paid. The jury either discredit- 
ed this evidence as to the payment, or decided that  the defendants had 
not produced satisfactory evidence to shom- what was a reasonable 
amount to be paid for the service rendered, nor that  what was paid, if 
anything, mas reasonable. The contract did not fix the amount, and, in 
the absence of a more definite agreement betn-cen the parties as to the 
same, the defendants were entitled only to a credit for what the ser- 
vices of the auctioneer were reasonably wort11 under all the facts and 
circumstances of the case. 13 Corpus .Juris., 791, see. 1017; Sordyke u. 
Kehlor, 78 A. S. Rep., 600. This qucstion n-as fairly and fully submit- 
ted to the jury by the court in every aspect of it, and the cllarge mas 
exceedingly fair to the defendants, if not more reasonable to them than 
they should have expected. It was a question of fact, and the jury, 
upon the evidence, have decided it against the contention of the ap- 
pellants. 

The court properly overruled the motion for a nonsuit. There were 
no prayers for special instructions. If the defendants had desired other 
instructions than those givcn, n-hich, though general, covered the case, 
they should have asked for more specific in3tructions in order to pre- 
sent any view which they thought should be more particularly stated. 
Simmons v. Davenport, 140 N.C. 407, and cases cited in Anno. Ed. Bu t  
we consider tha t  the jury understood the real merits of the case, and 
reached the proper conclusion upon the issue and evidence. 
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If the verdict was against the weight of the evidence, the defendants' 
remedy was an application to the court to set it aside, but the decision 
upon such a matter is not reviewable here. But, if it could be revised 
by us, we are inclined strongly to the opinion that, upon the evidence, 
the conclusion of the jury was a correct one. 

No error. 

MASCOT STOVE AND MAR'UFACTURING COMPANY, Irrc. AND FIRESTONE 
TIRE AND RUBBER COMPANY, INC., IN BEHALF OF THEMSELVES AND 

ALL OTHER CREDITORS OF L. C. TURNAGE V. L. C. TURNAGE, TRADING AS 

PITT HARDWARE COMPANY, AND W. J. HBRT, INTERVENER. 

(Filed 8 March, 1922.) 

1. Receivers - Clerk Hi re  - Preferences - Statutes  -- C r d t o r s '  Sui t  - 
Deeds a n d  Conveyances-Assignment fo r  Creditors. 

No preference is given either a t  common law or in (equity, or by statute, 
for clerk hire in a store for services rendered prior to ;:he appointment of a 
receiver for the owner, on application of creditors, C. f3. 859, 860, 1113 (6), 
and no permissible interpretation in favor of such a preference can be de- 
rived by analogy to our statutes applying to a voluntary assignment for the 
benefit of creditors. C. S. 1609, 1618, or the other sections of chapter 28. 

2. Statutes-Interpretatioli-IntentLiteral Cons t r~c t~ ion .  
A statute is interpreted to ascertain and enforce its intent and meaning 

from its language, and where it  is plain, free from ambiguity, and expresses 
a single, definite, and sensible meaning, that meaning is conclusively presum- 
ed to be the one intended, and a literal interpretation is given it by the 
courts. 

APPEAL by intervener from Lyon, J., a t  the September Term, 1921, 
of PITT. 

This is a civil action commenced in the Superlor Court of Pitt  
County by the Mascot Stove Manufacturing Company against L. C. 
Turnage, trading as the Pitt Hardware Company. Upon the com- 
plaint, R. T. Cox was appointed receiver of L. C. Turnagc, who, as an 
individual, was doing a hardware business in the t o m  of Ayden, N. C., 
under the firm name or trade name of the Pitt  He,rdware Company. 
At the time a receiver was appointed, and for several months prior 
thereto, Wilbur J. Hart  was working with the said Pitt Hardware 
Company as a clerk in the stove store. Upon the appointment of the 
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NVG. Co. u. TURNAGE. 

receiver, W. J. Har t ,  by order of Hon. W. A. Devin, the judge then 
holding the courts of the district, a t  the April Term, 1921, of the Su- 
perior Court of P i t t  County, was allowed to intervene and become a 
party, and by the order was allowed to file his claim with the receiver 
for a preference for three months labor performed just prior to the ap- 
pointment of the receiver. The said Wilbur J. Har t  filed his claim for 
three months services a t  $100 per month just prior to the appointment 
of the receiver, and asked in said claim that  the same be allowed as  a 
preferred claim, and that  it be paid in full. The receiver disallowed said 
claim for a preference, and allowed i t  as a general creditor's claim, 
from which ruling of the receiver ITT. J. Hart ,  intervener, excepted and 
appealed to the Superior Court, and the same came on to be heard a t  
the November Term, 1921, of the Superior Court of P i t t  County, and 
tlie ruling of the receiver was sustained, di~allowing tlie inter- 
vener's claim for a preference, to which order and judgment (138) 
Wilbur J. Har t  excepted and appealed. 

P. R. Hines and Julius Brown for intervener and appellant. 
Albion Dunn and Lewis G. Cooper for R. T. Coz, receiver. 

WALKER, J. The facts in this appeal are very few, and, as me think, 
very simple. The intervener, W. J. Har t ,  concedes that  he has no lien or 
preference in the distribution of tlie assets of the defendant, a t  com- 
mon lam, or in equity, and bases his claim to one upon the provisions 
of C. S. 1618, which is a part  of chapter 25, concerning voluntary as- 
signments for the benefit of creditors, section 1609 providing: "Upon 
the execution of any voluntary deed of trust or deed of assignment for 
the benefit of creditors, all debts of the maker thereof sliall become due 
and payable a t  once, and no such deed of trust or deed of assignment 
shall contain any preferences of one creditor over another, except as 
hereinafter stated." Section 1618 is as follo\vs: "The trustee, after pay- 
ing the necessary costs of the administration of the trust, shall pay as 
speedily as possible (1) all debts which are n lien upon any of the 
trust property in his hands, to the extent of the net proceeds of the 
property upon which such debt is a lien; (2)  wages due to workmen, 
clerks, traveling or city salesmen, or servants, n-hich have been earned 
within three months before registration of said deed of trust or deed of 
assignment, and other debts 'equally ratable.' " Counsel for intervener 
relies on C.S. 1113 (6) and 860 as to receivers. Bu t  the intervener pre- 
sents a case of first impression and none of the sections of the statute 
warrant, nor do all of them combined warrant, the inference he draws 
from them, that  an individual's assignment for the benefit of his cred- 
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itors bears such a close resemblance to the remedy for the appointment 
of a receiver, in the cases specified in the statute (C.S. 859 and 860), 
as to justify us in reading into section 1618, as to assignments, any 
words that would confer a preference or a lien in favor of the intervener 
as a clerk in the debtor's store or place of business. Nor is the conten- 
tion sound, or permissible, that the office and duties of an assignee, 
under a general assignment for the benefit of creditors, and those of a 
receiver are even substantially alike. One is appo nted by the volun- 
tary act of a debtor, while the other is appointed against the consent 
of the debtor. The Legislature no doubt thought tl-at, when the act of 
appointment was purely voluntary, the debtor should be just before he 
is generous, and therefore required him to prefer, 2.t least as to a por- 
tion of their claim upon him, workmen, clerks, traveling salesmen and 

servants, but it is plain that no such exception in their favor 
(139) was intended in the case of a receivership, or could have been 

contemplated. We are not permitted to change the phraseology 
of a statute, and certainly not its meaning, so as to include a case not 
mentioned in it. This would be to amend the statute, which would be 
legislation and not construction. The object of 211 interpretation or 
construction is to ascertain the meaning and intention of the Legisla- 
ture, to the end that the same may be enforced, which must be sought 
for first of all in the language of the statute itself, for it must be pre- 
sumed that the means employed by the Legislature to express its will 
are adequate to the purpose, and do express that will correctly. If the 
language of the statute is plain and free from ambiguity, and expresses 
a single, definite, and sensible meaning, that mea.~ing is conclusively 
presumed to be the one which the Legislature intended to convey, or, in 
other words, the statute must then be interpreted literally. This was 
said in Abernethy v. Comrs., 169 N.C. 631. 

The decision of the learned judge was clearly rlght, and there was 
no error, as alleged by the appellant. 

Affirmed. 

Cited: Vanderwal v. Dairy Co., 200 N.C. 316; Sliate v. Johnson, 218 
N.C. 624; State v. McMillan, 233 N.C. 633. 
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NANNIE ANDERSON v. T. Af. ANDERSON. 

(Filed 1; March, 1022.) 

1. Husband and Wife--Domestic Relations-Subsistence of Wife--Stat- 
utes---Court's Discretion. 

The amount allowed for the reasonable subsistence, costs, and attorney's 
fees to the wife in her proceedings against her husband under the provisions 
of C. S. 1667, is within the sound discretion of the judge hearing the same 
and having jurisdiction thereof. 

2. S a m s A b u s e  of Court's Discretion. 
The restrictions imposed upon the judge in making an allowance to the 

wife for alimony in suits for divorce, S. C. 1665, do not apply to the exercise 
of his sound discretion in proceeding under the provisions of C. S. 1667, by 
the wife to obtain a reasonable subsistence, costs, and counsel fees from her 
husband. 

3. Sanie-Admission-Findillgs of Fact. 
Held, from the admissions of the husband of his acts of adultery, his 

abandonment of his wife, and from the facts found by the judge in these 
proceedings of the wife for a reasonable subsistence, costs, and counsel fees, 
under the prorisions of C. S. 1667, the amount allowed by the judge will not 
be held as unreasonable on appeal, or as exceeding the sound discretion given 
him by the statute. 

4. Husband and WifsDomest ic  Relations-Subsistence of Wife--Orders 
Judgments-Modification of Orders-Statutes. 

Where, within the exercise of his sound discretion, the Superior Court 
judge, having jurisdiction, has allowed the wife a reasonable subsistence, at- 
torney's fees, etc., in her proceedings under the provisions of C. S. 1667, the 
order of allomance may be thereafter modified or vacated as  the statute pro- 
vides, upon application to the proper jurisdiction for the circumstances to be 
inquired into and the merits of the case determined. 

5. Husband and Wife - Domestic Relations - Subsistence of Wife--Ali- 
mony-Divorce-Statutes. 

While as to technical alimony the ordinary rule is that the title to the 
property designated, to enforce the order of the court remains in the hus- 
band, and it will revert to him upon reconciliation with or the death of the 
wife, this rule does not apply to an allowance for the reasonable support of 
the wife, etc., under the provisions of C. S. 1667; and the words used in the 
beginning of this section, "alimony without support," will not be construed 
to give the word "reasonable support" for the wife, the meaning of technical 
alimony. 

6. Same--Order Securing Alimony. 
Technical alimony is the allowance made t~ the wife in suits for divorce, 

and may be secured by a proportionate part of' the husband's estate judicial- 
ly declared; or if he have no estate, it may be "made a personal charge 
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against him," and it  materially differs from a reasonable subsistence, etc., 
allowable in the wife's proceedings under the provisions of C. S. 1667, where 
a divorce is not contemplated, and where, in accordance with the statute, the 
order allowing her such subsistence may secure the same out of the hus- 
band's estate. 

7. Sam-Estate of Husband. 
The husband's "estate," from which the court may secure its order allow- 

ing a reasonable subsistence, etc., to the wife in her proceedings under the 
provisions of C. S. 1667, includes within its meaning iricome from permanent 
property, tangible or intangible, or from the husband's: earnings. 

8. Marriage--Domestic Relations-Contracts-Debts-4onstitutiond Law 
-Exemptions-Debtor a n d  Creditor. 

The marriage relation, spoken of as a civil contract, is more than an ordi- 
nary business contract in that the marriage confers certain other privileges 
and imposes certain other duties upon the parties as  between themselves and 
in their relation to society, among them being the husband's duty to protect 
and provide for his wife; and this is more than a debt, in its ordinary sense, 
and not merely such an one as  exists in the ordinary acceptation of the 
word, or within the contemplation of our Constitution, Art. X, secs. 1 and 
2, allowing to the creditor his homestead or personal property exemptions 
therefrom. 

9. Sam-Trusts. 
Held, under the facts and circumstances of these proceedings of the wife, 

under the provisions of C. S. 1667, for a reasonable ;support, etc., an order 
was proper that the husband convey certain of his lands in trust to secure 
the allowance made to the wife, or in default thereof, the lands should so 
be held by the trustee designated. 

10. Husband a n d  Wife - Wife's Subsistent-Estates-Contingencies - 
Defeasible Fe-Marriage-Domestic Relations. 

Where the judge, in the proceedings of the wife for fn allowance of a rea- 
sonable subsistence, has impressed a trust upon the husband's land for the 
enforcement of the decree, the fact that in a part of the land he has only R 
defeasible fee, cannot prejudice him, and his exception on that ground can- 
not be sustained. 

APPEAL by defendant from Allen, J., a t  chambers, 30 Novem- 
(141) ber, 1922, from NASH. 

Application by plaintiff for an allowance for subsistence, ex- 
penses, and counsel fees, as provided in C. S. 1667, as amended by cli. 
123, Public Laws 1921. 

The plaintiff and the defendant were married on 10 June, 1919, and 
lived together until 14 June, 1921, when plaintiff alleged the defendant 
abandoned her and withdrew support. His Honor held that in the ab- 
sence of issuable facts the only question was the amount of such sub- 
sistence, expenses, and fees; and after hearing the evidence made an 
allowance to the plaintiff of $100 a month, and $4130 for expenses and 
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counsel fees. The following additional decree is incorporated in the 
judgment: ('It is further ordered and decreed that  this judgment to tlie 
extent of the amount herein decreed a?  an  allowance, and to the ex- 
tent of the monthly payments herein decreed during the life of this 
decree, shall constitute a lien on all the real and personal property of 
the defendant, and the said defendant is hereby ordered and directed to 
execute a deed of trust, conveying all his interest in real estate in Kasli 
and Edgecombe counties to Leon T. Vaughan, trustee for plaintiff, to 
secure the performance of this decree, and in default of the execution 
of said deed of trust within ten days from this date, 30 November, 
1921, then this decree shall operate as such conveyance to said Leon 
T. Vaughan, trustee, with the power of sale in default of any payment 
or part thereof, as herein ordered. I n  addition, in case of ten days de- 
fault on any payment, lct notice be issued to said defendant to  show 
cause before the presiding judge of the Second Judicial District why 
attachment for contempt should not issue to enforce payment of same." 
The defendant excepted, and appealed. 

Finch & Vazighan and McLean,  Varser, McLean & Stacy for plain- 
tiff 

G. M .  T .  Fountain & Son and F .  S.  Spruill for defendant. 

ADAMS, J. The defendant admits, not only his moral default in 
abandoning his wife, but as well his legal liability to make suitable 
provision for her maintenance; but he insists tha t  the judgment of the 
court contravenes established principles of law, and for this rea- 
son cannot be enforced. Against the validity of the judgment he (142) 
interposes four objections: 

1. The payments decreed are unwarranted and excessive. 
2. Subjecting to a lien the defendant's interest in land is without 

warrant of law. 
3. The judgment violates Art. X, sec. 2, of the Constitution. 
4. Tile defendant has only a defeasible fee in the lands known as 

the Dickens place. 

As to the first objection the defendant admits that  ordinarily the 
amount allowed for subsistence under section 1667 rests in the sound 
discretion of the court. Cram v. Cram, 116 N.C. 288; Bradford v. Reed,  
125 9 .C.  311; Xat thews  v. Fry ,  143 K.C. 384. But he argues that  in 
view of the limitation prescribed in section 1665 and of tlie actual 
value of the defendant's property the amount of the payments imposed 
constitutes an abuse of the court's discretion. I t  should be noted that  
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the limitation to one-third of the net annual income from the estate 
(section 1665) applies when the court adjudges the husband and the 
wife divorced from bed and board, but not when the wife institutes the 
proper proceeding for alimony pendente lite under section 1666 or for 
a reasonable subsistence under section 1667. The Legislature has pre- 
served this distinction through the entire statutory history of the law 
of divorce and alimony in this State, beginning with the act of 1814, 
and has evidently intended to empower the courts to make in each case 
such decree as the peculiar circumstances might demand. His Honor, 
therefore, was not required in this proceeding to confine the subsis- 
tence to one-third part of the defendant's net annual income. Nor can 
we conclude that in any respect there was abuse of discretion. The 
plaintiff testified at  the hearing; the defendant did not testify, but in- 
troduced his father. Besides the desertion of his wife, the defendant ad- 
mitted his adultery, and in addition, that the only question for his 
Honor was the subsistence to be allowed. His Honor inquired into the 
defendant's financial condition and found the facts. Section 1667 pro- 
vides that the order of allowance may be 1nodifi:d or vacated; but 
the application must be made in the proper jurisdiction so that the cir- 
cumstances may be inquired into and the merits of I he case determined. 
The first objection, we conclude, cannot be sustained. 

Concerning the second, the defendant contends that the court, while 
in proper instances i t  may sequester a part of the husband's property 
for alimony, has no power to deprive the husband of the title and pos- 
session of his real estate. This contention is based on the legal propo- 
sition that where alimony is allotted in specific property the title Lo 

such property remains in the husband, and will revert to him 
(143) upon reconciliation or the death of the wife; and that the remedy 

for noncompliance with the order of the court is attachment for 
contempt. As to the suggested remedy, the answer is this: the object 
of the judgment is subsistence for the wife, not the punishment of the 
husband. After his property had been dissipated or placed beyond the 
reach of the wife, his imprisonment, to say the least, would be but ill 
requital for her pecuniary loss. And as to the other contention, we 
must keep in mind the distinction between alimony and subsistence. It 
is true that alimony is broadly defined as an allowmce to the wife out 
of the husband's estate during the period of their separation, but tech- 
nically alimony is allowed during the pendency of an action for di- 
vorce, or after the divorce is adjudged. 1 R.C.L. 865; 19 C. J. 202. It 
may be a proportion of the husband's estate which is judicially allom- 
ed and allotted to the wife, or, if he have no estate, it may be a per- 
sonal charge upon the husband. Taylor v. Taylor, 93 N.C. 420; Miller 
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v. Miller, 75 N.C. 71; C. S. 1665, 1666. But section 1667 applies when 
divorce may not be in the contemplation of the wife. The words "ali- 
mony without divorce" a t  the beginning of the section do not convert 
the "reasonable subsistence" therein provided for into technical ali- 
mony. Cram v. Cram, 116 N.C. 292. This section provides that the wife 
may apply to have such subcistence paid or secured, and that the judge 
may secure so much of the husband's estate as may be proper for the 
benefit of the wife. In  Creu:s v. Crews, 175 N.C. 173, cited by the de- 
fendant, the definition of the word "estate" is not restricted to "in- 
come," but is enlarged so as to embrace income whether arising from 
permanent property or earnings, for there it is clearly said that alimony 
could be assigned froin both tangible and intangible property (Reid v. 
n'eal, 182 E.C. 199) ; and in White v. White, 179 N.C. 592, it was held 
that the court may declare alimony a lien upon the husband's lands, 
even in the absence of notice to him that his n-ife had instituted a pro- 
ceedmg for that purpose. Confornling to these decisions, the judgment 
does not deprive the defendant of the title or possession of his property; 
but in accordance with the express terms of the statute undertakes to 
secure for the wife the reasonable subsistence and expenses to vihich his 
Honor finds she is entitled. 

The defendant contends that as against the amount allowed for the 
plaintiff's subsistence and expenses he is entitled to his homestead or 
personal property exemption. Waiving the plaintiff's contention that 
the question is not properly presented upon the record, we think that 
the defendant's objection is without merit. The defendant's obligation 
to support the plaintiff during the existence of the marital relation is 
not a "debt" within the meaning of Art. X, secs. I and 2, of the Consti- 
tution. It is true that marriage is usually regarded as a civil 
contract; but in every contract of marriage there are elements (144) 
which do not enter into an ordinary contract. In  its binding 
force marriage is indissoluble, even by consent of the parties, and 
creates, moreover, a peculiar status, which, attending them through 
life, both confers privileges and enjoins duties. Among the latter is the 
husband's duty to protect and to provide for his wife. This duty is not 
a mere incident of contract, but it arises out of the very nature and 
purpose of the marriage relation; and this relation civilized nlankind 
regard as the only stable foundation of our social and civil institution,.. 
Hence, both lam and society demand that the marriage relation he 
recognized, respected, and maintained, and that the husband's duty to 
support his wife and their offspring be marded  higher sanction than 
the strait contractual obligation to pay value for a yoke of oxen or a 
piece of land. The defendant, therefore, cannot escape the performance 
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of his duty to support the plaintiff on the ground that he sustains to- 
ward her the relation of a mere debtor. Rodgers on Domestic Rela- 
tions, sec. 2 et seq. 

We are not able to see how the last objection can benefit the defen- 
dant. If his estate should be sold as a determinable fee, how the judg- 
ment rendered would cause the defendant to suffer loss by reason of 
such sale is not easiIy perceived. 

Upon the record we find no error, and his Honor'tj judgment is there- 
fore affirmed. Let this be certified. 

Affirmed. 

Cited: Moore v. Moore, 185 K.C. 335; Holton v. Holton, 185 N.C. 
360; Davis v. Bass, 188 N.C. 208; Simmons v. Simmons, 192 K.C. 825; 
Kiser v. Kiser, 203 N.C. 430; Walker v. Walker, 204 N.C. 212; Tiede- 
mann v. Tiedemann, 204 N.C. 683; Reynolds v. .Reynolds, 208 N.C. 
265; Dyer v. Dyer, 212 N.C. 624; Barber v. Barber, 217 N.C. 426; Best 
v. Best, 228 N.C. 14; Hester v. Hester, 239 N.C. 100; Porter v. Bank, 
231 N.C. 579; Harm's v. Harris, 258 N.C. 126. 

U. S. MORRIS ET AL., TRADTNQ AS U. S. MORRIS AND B:ROTHERS v. AMERI- 
CAN RAILWAY EXPRESS COMPAK'Y. 

(Filed 15 March, 1922.) 

1. Carriers of Goods - Express Companies -Failure t o  Deliver - Negli- 
genc+Evidence--Prima Facie Cas~Nonsuit:[nstructions. 

Where an express company receives as a common (carrier a package con- 
taining money to be transported and delivered to a firm of which the send- 
er is a member, evidence that the carrier failed to deliver it is p r i m  facie 
evidence of its negligence, carrying the case to the jury for its determina- 
tion in the sender's action, and a motion as  of nonsuit, or instruction in the 
defendant's favor thereon, is properly denied. 

While a carrier may avoid liability for accepting a package by reason of 
the shipper's misrepresentation to its agent as to its kind or quality, upon 
the principle of actual or constructive fraud in the making of the contract, 
if actual fraud there should ordinarily be a false statement of some essen- 
tial fact, knowingly made and reasonably relied on by the agent of the 
carrier, as  an inducement to the contract of carriage; or, if constructive 
fraud, the silence of the consignor and the circumsta~~ces of the transaction 
must in fact and effect be the equivalent of a fraudulent misrepresentation. 
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3. S a m s M i s r e p r e s e n t a t i o n s  of Shipper--Mistake of A g e n t I h m a g e s .  
The railroad agent received from the consignor a box containing money 

change, and there was evidence tending to show that the consignor told 
this agent it contained money change, but that the agent understood him 
to say "chains" or "automobile chains," and as such this agent delivered the 
package to the espress agent when he returned, who sent it as "automo- 
bile chains," though the box mas too small for a shipment of that character, 
which the express agent himself doubted at  the time. In  either event the 
express rate the same, and it  appearing that the package was never 
delivered: Held, sufficient to support a rerdict of the jury awarding dam- 
ages to the plaintiff, to the extent of the value given, and upon the eridence 
sustaining it. 

4. Sam-Exceptions-Proximate Cause--Burden of Proof. 
Except for the act of God, the common enemy, or default attributable to 

the shipper, a common carrier is held liable as insurer of goods it accepts 
for transportation and delivery, and where the carrier relies on an excep- 
tion to the general rule it must show that the exception was the proximate 
cause of the injury; and where it is shown that an express company has 
accepted goods for shipment and has failed to deliver them, according to 
the contract of carriage, a prima facie case of its negligence is established, 
and a motion as of nonsuit, or a prayer directing a verdict upon the evi- 
dence, is properly refused. 

5. Carriers - Express Companies-F'reight Receipts-Money-Bullion- 
Negligence of Carrie-Damages. 

A clause of an express receipt for an interstate shipment, the form of 
which has been approved by the Interstate Commerce Commission, excus- 
ing the carrier from liability when the package contained money, bullion, 
when it is not so stated in the receipt, except in case of loss due to carrier's 
negligence, does not by its express terms include loss proximately caused 
by the carrier or its agent when the eridence and verdict hare establishcd 
a loss due to such negligence. 

APPEAL by defendant from Calvert, J., a t  the November 
Term, 1921, of BERTIE. (145) 

Among othcr evidence, there was testimony tending to show 
that plaintiffs are surviving partners of the firm of U. S. 3lorris & 
Brothers, a t  Lewiston, Bertie County. The firm was composed of U. S. 
Morris, W. F. Morris, and N. S. Morris. N. S. Morris lived at  Spar- 
rows Point, Illd. The others lived a t  Lewiston (Woodville), N. C. I n  
the fall of 1918 small change was scarce with the firm, and they wrote 
to N. S. Morris a t  Sparrows Point to ship them $150 in small change, 
nickels, dines, quarters, and halves. IS. S. Morris took that amount and 
with the help of B. F. King packed it in a wooden box about eight 
inches square, securely nailed the top on it, wrapped it in strong 
manilla paper, and tied it with h e a ~ y  cord. The package was (146) 
taken by N. S. Morris and D. C. King to the office of the defen- 
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dant a t  Sparrows Point, Aid., for shipment. They found the office 
closed. The Pennsylvania Railroad carries express from Sparrows Point 
for defendant. 

Morris and King delivered the package, in good order and unbroken, 
to one Van Horn, ticket agent for the said railroad, paid him the 
charges of 89 cents, and gave him the valuation of one hundred and 
fifty dollars, with directions to have it shipped by express. King swears 
that he told Van Horn the box contained change. V m  Horn swears he 
understood King to say it contained chains. That is  hat he swore in 
an affidavit made just after the shipment. On the irial he swore that 
King told him the box contained "automobile chainti." 

Van Horn took the box and cared for i t  in his ticket office. Next 
morning he found it just where he had left it, not disturbed and un- 
broken. He took it into the express office and delivered it to Taylor, 
the agent of the defendant express company. They both swear, in dep- 
ositions taken, that Van Horn told Taylor the box :ontained '(automo- 
bile chains," and was to be valued a t  $150. 

Taylor filled out the express receipt; did not indicate on it that  the 
box contained chains or automobile chains; placed a valuation on i t  of 
$150; collected express charges based on that valuation, and signed the 
receipt and handed it to Van Horn. N. S. Morris got the receipt and 
sent it to his firm a t  Lewiston, IY. C. The package never mas carried 
to Lewiston and never was delivered to the plaintiffs. 

On issues submitted, there was verdict that the shipment was receiv- 
ed by defendant as common carrier, and lost by defl?ndantls negligence; 
that the damages sustained by reason of such negligence was one hun- 
dred and fifty dollars and interest, etc. Judgment on the verdict for 
plaintiff, and defendant excepted and appealed. 

W i n s t o n  & M a t t h e u s  for plaintiff. 
G i l lam & Davenpor t  for defendant.  

HOKE, J. The facts in evidence tended to show that in December, 
1918, a package containing $150 in money change, belonging to plain- 
tiffs, was received at  Sparrows Point, Nd. ,  for shipment to Woodville, 
N. C., by defendant as common carrier, and that same was lost in the 
course of shipment by negligence of defendant company. 

I n  acceptance of these facts, liability of defendant for the amount 
has been established by the verdict, and we find no reason presented for 
disturbing the results of the trial. Defclndant excepts, first, for the re- 

fusal of its motion to nonsuit, but on the record there being no 
(147) dispute as to the receipt of package for shipment as common car- 
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rier, and an admitted failure to deliver, this of itself is sufficicnt to 
constitute a prima facie case, carrying the question of liability to the 
jury. Cotton Oil Co. v. R. R., ante, 95; White v. Hines, 182 N.C. 288; 
Tradzng Co. v. R. R., 178 K.C. 173; llilezcborn v. R.  R., 170 N.C. 203; 
Brinson v. B. R., 169 N.C. 425; Meredith v. R. R., 137 X.C. 478. 

And these and other authorities of similar import are controlling as 
against a second exception by appellant for refusing an instruction 
"that on the entire evidence, if believed, there should be a verdict for 
defendant." 

It is further insisted for defendant that no recovery should be allow- 
ed because of evidence to the effect that this being a money package, 
the station agent, acting in this matter for plaintiffs, said to express 
agent at  time of shipment that the package contained automobile 
chains of the value of $150, and that on such statement same was ship- 
ped as merchandise. 

The position is presented in several prayers for instructions, all clos- 
ing with the proposition that on the facts as suggested, ('if the package 
was lost or stolen in transit, the plaintiffs could not recover." There are 
well considered decisions to the effect that a defendant may be relieved 
of the contract of carriage and the exigent liabilities incident to it by 
reason of misrepresentations as to the value and nature of the good.. 
A learned discussion of the principle and a proper application of it ap- 
pears in a recent case of United States v. A. C. L. R. R. Co., reported 
in 206 Fed., 190-205, the opinion being by our former associate, the 
Hon. H. G. Connor, now Federal judge of Eastern District of North 
Carolina, and in which many of the pertinent authorities are cited and 
commented on. The cases referred to, and others of like kind, proceed 
upon the principle of active or constructive fraud in the malting of the 
contract. And in the application of such a principle it is the accepted 
~osi t ion tliat an order to the avoidance of a contract for actual fraud 
there should ordinarily be a false statement of some essential fact, 
knowingly made and reasonably relied upon by the other party as an 
inducement to the agreement. May v. Loonzis, 140 N.C. 350; Lunn v. 
Shermer, 93 N.C. 164. 

And in case of constructive fraud, the silence of the party claimant, 
together with the facts and circumstances of the transaction, must in 
fact and effect be the equivalent of such a misrepresentation. By way 
of illustration, an instance of the latter position is given in the Federal 
case above referred to, where recovery was denied on the ground in part 
that valuable jewels were shipped as ordinary mail, and for ordinary 
postage wit11 nothing that in any way disclosed to the carrier 
the value and nature of the package. And so, in Orange City (1481 
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Bank v. Brown, 9 Wendell 85, wherein it appeared that a large 
amount of money, over $11,000, was placed in a trunk and checked as 
ordinary baggage. 

But on the record there is no such principle permissible as a conclu- 
sion of law, from the facts in evidence, and that is the only way that 
defendant's prayers present them. In  the present cass there is no claim 
or suggestion of actual fraud, and on the question of constructive fraud, 
in addition to the statement heretofore made, there were facts in evi- 
dence tending to show that the $150 in change, packed in a box 8 x 8 
inches and securely tied, was carried by one of plaintiff's, with another, 
who had assisted him, to the railroad station, where defendant com- 
pany had its office; that  the express agent having ,zone home for the 
day, the other giving assurance that the station agent was dependable, 
the plaintiff left the package with him for shipnieni, when the express 
agent should return, stating that the same contained $150 in change, 
and prepaying the express charges on $150 valuation. These charges be- 
ing the same whether the shipment was merchandise or money. Tho 
next morning the station agent gave the package, nhich he had cared 
for during the night and which was untampered with, to tlie express 
agent for shipment, telling him it was $150 in value and contained au- 
tomobile chains. It was proved, and without dispute, that not more 
than $15 worth of chains could have been placed in a box of that size, 
and to enclose $150 of automobile chains would have required a box 
of three feet square. The probability of some mistake about i t  was 
well-nigh self-evident, and so patent was this that the express agent him- 
self testifies that his suspicions were aroused as to the contents of the 
package, and yet in the face of these facts he receives the same for 
shipment a t  the valuation of $150, and the charges therefor, without 
protest and without making any adequate or proper effort to ascertain 
the real facts. There is doubt if there is any evidence to justify a find- 
ing by the jury of constructive fraud, and very certain it is that no such 
position can be upheld as a conclusion of law, the only way for its con- 
sideration being, as stated, as the record presents it lo us. 

At most, the evidence, in our opinion, only permi1,s the inference of 
negligent default on the part of the shipper, the station agent acting for 
plaintiff, having mistaken the word change for chains, but if this were 
established, i t  would not be an avoidance of tlie contract of carriage, 
though a t  times allowed to defeat a recovery. In this aspect of the mat- 
ter, it is the accepted position that a common carrier is held to be an in- 
surer against the loss of goods received for shipment except by act of 
God, or the public enemy, vices or defects inherent in the nature 
of the goods, or the negligent default of the shipper, or his agents 
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or employees. And it  is also held that where a carrier, in case (149) 
of loss, seeks to avoid liability by reason of one or more of the 
excepted causes, it must be made to appeav that the exceptions relied 
upon are the proximate, and usually the sole proximate cause of the 
loss. Ferrebee v. R. R., 167 N.C. 290; McCarthey v. Lnnsover ck .Yash 
R. R., 102 Ma.  193; 3d Hutchinson on Carriers. sec. ; 10 Corpus 
Jurie. 119. Here, too, the defendant's prayers prescnting the queqtion 
are all defective in that  they make no statement or reference to proxi- 
mate cause as an element affecting liability, sole of otherwise. A%nd the 
objections to the rulings of the court on questions of evidence are with- 
out merit. 

There is nothing to suggest that the copies of receipts and other 
records as filed with the Interstate Con~merce Commission in any way 
differed from that given to the shipper in the instant case, and which 
was admitted in evidence. And the clause in the receipt held by plain- 
tiff, which purports to excuse the carrier from liability for loss of a 
money bullion, etc., shipment unless "enumerated in the receipt," con- 
tains in express terms the limitation that the stated restriction does not 
apply to "losses attributable to the negligence of defendant or its 
agents," rhich negligence has been established by the verdict. 

On careful consideration, we find no reversible error, and the judg- 
ment for plaintiff is affirmed. 

No error. 

Cited: Merchant v. Lassiter, 224 N.C. 346; Cigar Co. v. Garner, 229 
N.C. 174. 

H. E. DAUGHERTY ET AL. V. COhlMISSIONERS O F  MOSELY CREEK 
DRAINAGE DISTRICT ET AL. 

(Filed 16 March, 1922.) 

1. Appeal a n d  Error-Evidence-Agreement of P a r t i e e F i n d i n g s  of Fact. 
Where the parties to the action have agreed that the trial judge shall 

find the facts on conflicting evidence, such findings, being supported by evi- 
dence, are binding and conclusive on appeal. 

2. Drainage Districts-Assessments-Timbe-Illegal Assessments. 
An assessment for benefits on timber growing upon lands in a drainage 

district, independent from and exclusive of the assessments made upon the 
lands, is illegal, it being required that the lands only be assessed in accord- 
ance with the benefits they receive. 
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3. Same - Inequality of Assessment - Deficiency - R e a s s e s s m e n U m -  
missions. 

Where timber growing upon lands in a drainage district have been leas- 
ed, an assessment of the value thereof cannot legally he deducted from the 
amount of the assessments that have properly been made on the lands, and 
the board of drainage commissioners, on proper notice, should correct such 
illegal deductions from the former assessment roll by re-assessing these 
particular lands in accordance with their original c1an:silication. 

4. Same--Courts--Orders Preserving Papers-Notice. 
Where it appears that the circumstances of the proceeding require it, i t  

is proper for the trial judge, in correcting an error in assessing leased tim- 
ber separate from the lands, to order the board of drainage commissioners 
to prepare and file without delay a statement showing the receipts and ex- 
penditures of all funds coming into their hands belortding to the district, 
have the court papers, maps, etc., recorded, and call a meeting of the land- 
owners of the district. 

5. Drainage Districts - Assessments-Deficiency-Mollon in Cause--Ac- 
tions. 

Where owners of certain lands in a drainage district are injured by a 
deficiency of the funds caused by an illegal deduction of assessment on the 
lands of other owners which the commissioners may lawfully correct, a pe- 
tition in the original proceedings is proper to have the correct assessment 
made. 

APPEAL from Lyon, J., a t  November Term, 1921, of CRAVEN. 
(150) This was a petition filed by H. E. Daugherty and sixty other 

owners of lands classified and assessed in the Alosely Creek 
Drainage District, established in Craven County 1 May, 1911, who pe- 
tioned in behalf of themselves and all other owners of lands classified 
and assessed in said district other than the owners of the lands describ- 
ed in the final report of engineer and viewers in sajd proceedings en- 
titled: "Land of Seth West estate, Tracy Swamp, containing 2,624 
acres." The facts in regard thereto are set out in that petition filed 
January, 1920. In August, 1920, the petitionere asked the court to en- 
join the sheriff of Craven from collecting the increased, changed, or new 
illegal assessment roll in his hands, or from advertising or selling their 
lands for the purpose of collecting the invalid assessments until their 
petition could be heard and determined by the court. The temporary 
restraining order was issued 26 August by Guion, J . ,  and on 8 Septem- 
ber, 1920, by consent, the order was continued to the final hearing by 
Bond, J. 

At November Term, 1921, the matter was heard by Lyon, J. ,  trial by 
jury having been waived by consent of all parties. A1 the conclusion of 
the evidence it was agreed that his Honor should try the issues of fact 
and give his decision in writing. 
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The petitioners complain of the assessments designated as "new," 
and they allege and have offered evidence tha t  the "new" or increased 
assessment was made to rccupcrate the  loss accruing to the district from 
the erroneous and illegal attempt to revise the original assessment made 
aga~ns t  the lands of the Seth West estate. The original report says: 
"It appeared to L I ~  tliat as the timber lands in the swamps of the Seth 
West estate will recmve benefits from the drainage of said 
snramps, we hereby nlake the follon-ing classification, based (151) 
upon the benefit to said timber lands, this clawficat~on to be 
deducted from the cla+fication as to the permanent benefits to the 
said West estate given above." Examination of the assessment roll 
shows that  all the lands were assessed per acre approximately. The offi- 
cial report shows tha t  the total a~sessnlerit against the Seth \Vest land 
amounted to $19,731.21, and that  the cnglneer and viewers, after class- 
ifying and assessing the timber separate fr3m the lands, deducted $7,- 
107.02 from the assessment of $19,731.21 against the entire land, and 
left the balance of $12,684.19 as assessment against the land, exclusive 
of the assessment a g a m t  the timber groning thereon. I n  1904, when 
the sheriff attempted to collect the aszess~nent against the timber, the 
Dover Lumber Company, purchaser of said timber, instituted an ac- 
tion to restrain such collection, and this Court decided that  growing 
timber is not assessable separable from the !and upon which it is grow- 
ing, and the timber lease was not asessable for drainage purposes. 
Lumber Co. v. Comrs., 173 N.C. 117. This decision prevented the col- 
lect~on of any part  of the $7,107.02, ~ h i c h  had been assessed again% 
said timber, and the failure to collect s a d  assessment caused a deficit 
in the funds of said district which began on the first Monday in Sep- 
tember, 1914, and has steadily grown, incressing each year by approxi- 
mately the sum of $710, and interest on all unpaid assessments, and 
aggregating a t  6 per cent interest more tlian $6,500. X7hereas, in truth 
and in fact, i t  is much more, because the money borrowed to make up 
the deficit cost more than 6 per cent mterest. 

The petitioner.; contend that  the asseshment against the timber hav- 
ing been deducted from the assessment of the Seth West estate 1and.j 
and such deductlone havmg been declared illegal, it is r ~ g h t  and proper 
to restore the amount erroneously deducted from the land on which thi: 
timber is growing, and on ~Thich the assessment v a s  originally made. 

The decision rendered 14 l\larch, 1917, in Lumber Co. zl. Conzw., 
supra, held that  a timber lease, which had been made of the g r o ~ ~ i n g  
timber on said Seth \TTest estate by a lease of J. TV. Stewart, was not 
assessable for drainage purposes, and the Court held that  the attempt 
to divide the assessment against the Seth West lands between the o n T -  
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er of the land and of the timber growing thereon was illegal and the 
$7,107.02 having been erroneous deducted from the assessment of the 
Seth West estate lands and assessed against the timber thereon having 
never been paid, the nonpayment of said sums caused a deficit in the 
funds amounting to $10,000, nlhicli having been further augmented by 
the nonpayment of the annual payment, the board of comi~iissioners of 
said district instructed the secretary of the board to calculate the defi- 
ciency and prorate the amount of deficiency among all the lands in the 

district according to its classification with its pro rata share uf 
(152) such deficiency, and to amend the assessmenl, roll by increasing 

the original assessment roll of 17 April, 1911, against each tract 
or parcel of land so that each of said tracts and parcels of land should 
pay its pro rata share of such deficiency. Pursuant to such instructions, 
the original assessment roll mas changed, and each tract was assessed 
with its pro rata part of such deficiency with the result that the peti- 
tioners claim that they have been assessed several thousand dollars 
more than they were originally liable for. 

The restraining order in this case was issued restraining the sheriff 
from collecting such increased charges, and the court held that the de- 
duction of $7,107.02 from the original assessment against the lands of 
the Seth West estate because of the timber thereon having been leased, 
was erroneous and illegal, and the amount so assessed should be cliang- 
ed and assessed now against lands of the Seth West estate. From this 
judgment the defendants appealed. 

D. L. W a r d  and R. A. N u n n  for plaintiffs. 
Moore & D u n n  for defendants.  

CLARK, C.J. The findings of fact by the court, there being evidence 
on both sides, is binding and conclusive on appeal. Shoaf v. Frost ,  127 
N.C. 307. The assessment against the land was erroneously divided, 
and when the court restrained the collection of that part of the assess- 
ment against the timber it was equivalent to omitting the assessment 
on that part thereof and the deficiency should now be reassessed on 
proper notice to the owner of the "Seth West" lands. The defendants 
contend on one hand that the petitioners cannot bring this matter up in 
the original procedure by motion, but only by suinmons and on petition 
filed attacking the assessment, but in Rank's v. Llzne,  171 N.C. 503, 
this Court held as to this same drainage district that such motion 
should be made in the cause where the facts in regard to the proceed- 
ings have record. 
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Tha t  part of the judgment which requires the comn~issioners to pre- 
pare and file without delay a statement showing the  receipts and ex- 
pend~tures of all funds coining into their hands belonging to said dis- 
trict, and have the court papers, maps, etc., recorded, and that  a meet- 
ing of the landowners be held was eminently appropriate, and i t  seems 
that  the defendants tlicinseloes have joined in asking that  this be done. 

I t  appears that  this proceeding since the creation of the drainage dis- 
trict has been going on about 12 years. Thousands of acres of land and 
about 100 people owning the lands thereon are involved, maps and pro- 
files have been made, judgment, orders and decrees have been signed 
in numerous cases. Thousands of dollars have been collected and 
expended, bonds for a large sum are outstanding, a vacancy in (1.53) 
the board of comlnissioners caused by death has existed for 
many years, some assessments, one of then1 against the railroad corn- 
pany, have not been collected, nor any berious attempt made to collect 
them, yet no meeting nor election has been held for more than 10 years, 
no account has ever been filed or audited, no paper, map, or other thing 
has ever been recorded, and the original papers have been shuntetd 
around from lawyer's office to lawyer's office in Craven and Lenoir 
counties. B y  much handling and cramming into overcrowded envelopes 
they have become dog-eared, worn, and mutilated, and are likely to be 
lost or destroyed. The court properly took steps to enforce the law as 
set out in the Consolidated Statutes relative to drainage districts with a 
view of protecting the people who, with faith in the law, undertook this 
expensive and costly work of draining thousands of acres of swamp and 
overflowed land making it raluable and productive and improving the 
whole territory for residential and agricultural purposes. 

His Honor properly adjudged that  the additions to the original 
assessment roll to make up out of other tracts of land the deficiency 
caused by omitting from the assessment of the Seth West tract  the 
value of the growing timber, $7,107.02, leased to Stewart, mas illegal, 
and should bi set aside. and the collection thereof restrained, and that  
the whole of such deficiency should be assessed as in the oAgina1 roll 
against the Seth West estate. 

Affirmed. 

Cited: Tuner v. Tyner, 206 K.C. 779. 
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J. 0. PROCTOR BROTHER v. CAROLINA FERTILIZER AND 
PHOSPHATE WORKS ET AL. 

(Filed 15 March, 1922.) 

1. In junction-Issuable Matters-Fraud-Deceit. 
Where a permanent injunction is the main relief sought in the action, and 

the pleadings and afidavits disclose serious controverted questions of fact, 
tending to show deceit and fraud by which the plaintiff mould be deprived 
of his right, were the restraining order dissolved, it  should be ordered con- 
tinued to the hearing so that the facts may be properly ascertained by the 
jury and the law applied. 

2. Same--Irreparable Loss. 
Where the plaintiff, applying for injunctive relief as  the main remedy 

sought in his action, has shown probable cause, or it is made to appear that 
he will be able to make out his case at  the final hearing, or where the dis- 
solution of the temporary restraining order \~ould probably work him ir- 
reparable injury, it should be continued to the final hearing. 

3. Same - Corporations - Bills and  Notes--Banks a n d  Banking-Certifi- 
cates of Deposit. 

Where there is conflicting evidence, upon the hear ng of an injunction, 
that a corporation has, by the fraudulent misrepresentations of its stock 
soliciting agent, obtained the note of the plaintiff, and the corporation has 
discounted it a t  a bank under agreement to let the money stay in the bank 
under a certificate of deposit; and in order to defe,it the rights of the 
plaintiff the officers, without authorib, have collusively transferred the 
certificate to a relative of the president, for the president's personal bene- 
fit, the defendant's claim as a bona f ide holder for value raises a material 
issue of fact that the jury should determine upon the linal hearing. 

4. S a m e F r a u d u l e n t  Holder of Certificate of Deposit. 
Where there is evidence, upon the hearing for a l~ermanent injunction, 

that the stock soliciting agent of a corporation had pimured the plaintiff's 
note for the corporation by fraud, and it had discounted the note a t  a bank 
and held a certificate of deposit therefor; and in fraudulent collusion with 
the defendant had transferred to him the certificate of deposit for the 
personal benefit of the president of the corporation : Held, the fraudulent 
transaction as to the note being traceable to the certificate of deposit, the 
defendant may be restrained from collec1,ing it from the bank. 

APPEAL by Jesse Fussell from PITT, heard by Lyon, J., a t  
(154) Beaufort, 17 August, 1921, from a continuance of restraining 

order to the hearing. 
This action was begun originally against the Carolina Fertilizer and 

Phosphate Company and the Bank of Orimesland to restrain the pay- 
ment by the Bank of Grimesland of certain nloney deposited therein, 
and for which a time certificate had bcben issued. Later, the Bank of 
Rose Hill and Jesse Fussell were made parties defendant in the re- 
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straining order issued in said proceedings which were heard before 
Lyon, J., 17 August, 1921, a t  Beaufort, who continued the restraining 
order to the hearing. 

There is evidence tending to s h o ~  that prior to 4 September, 1920, 
the defendant fertllizcr conlpany was incorporated in this State to man- 
ufacture and sell fertilizers and proceeded to employ a force of agents 
to sell its stock througliout the eastern part of the State. On 4 Sep- 
tember, 1920, an agent of the company approached the plaintiffs repre- 
senting that the company was a going concern; that it had two ferti- 
lizer plants in operation, one a t  Greenville, K. C., and another a t  Fair- 
mont, N. C., and was build~ng another a t  Rocky Mount, N. C.; that it 
mas ready and prepared to deliver fertilizer from the Greenvllle plant 
and supply the plaintiffs with all the fertllizer they might need for 
their own use and for sale during 1921, ind that it would delwer to 
tlie plaint~ffs a t  least 300 tons of fertilizer of standard make for the 
1921 crop, and that it n-ould sell said fertilizer $3 to $4 cheaper per ton 
than plaintiffs could buy i t  elsewhere, provided they were stockholders; 
that said conlpany n-oultl guarantee the plaintiffs that they 
would pay the a~nount of $10,000 as dividends and reduce the 1155) 
amount in price of fertllizer within the space of 12 months; that 
s a ~ d  company was perfectly solvent, owned large assets, and was amply 
able to carry out and coniply ~ i t h  all contracts and agreements. 

It was further alleged m the coniplaint treated as an affidavit, that 
relying upon these assurances and guarantees the plaintiffs were induc- 
ed to subscribe for $10,000 of stock, and executed and delivered their 
note In that sum, dated 4 September, 1920, due and payable 1 October, 
1921; that soon thereafter said company attempted to sell and deliver 
to the Bank of Griniesland plaintiffs' note for S10,000 for $9,800, and 
as an inducement to said bank to purchase said note agreed that the 
$9,800 should remain in the bank for 12 months if the bank would issue 
then1 a certificate for such amount, payable to said company, which 
was done; that soon thereafter the plaintiffs were informed and believ- 
ed thnt all the statements and guarantees by the agents of the company 
were false and untrue, and xere made for the purpose of defrauding 
these plamtiffs, and the said notes were secured through falsehood, 
fraud, misrepresentation, and deceit of said agents, which ivas known 
to the company; thnt said company was not eol~ent,  nor able to nieet 
its obligations; had no factories or plants in operation, not even a 
title to real estate in Greenville; was not able to furnish any fertilizer, 
but as a matter of fact mas heavily involved, had acquired no p r o p  
erty, and was proceeding, in violation of tlie laws of North Carolina, 
in selling said stock; that later said company attempted to convey 
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said certificate of stock to its codefendant, Jesse Fussell, a cousin of 
D. C. Fussell, president of the company, wlitn in truth and fact the 
said Jesse Fussell was not a purchaser for value vithout notice, but 
was only used by the said company and D. C. Fussell, president, to 
carry out their scheme in defrauding, or attemptiig to defraud, the 
plaintiffs. 

On 11 July, 1921, the affairs of said company were placed in thz 
hands of receivers as being insolvent, and said receivers are now try- 
ing to settle the affairs of the company; tvhen the records and minutes 
were delivered to said receivers they contained no :iutliority for trans- 
ferring or assigning any time certificate or notes, znd plaintiffs allege 
that the obtaining of the note, the tinlt: certificate, and the attempted 
transfer of the time certificate were acts all done in an attempt to col- 
lect said time certificate, which lvas procured through fraud, inisrepre- 
sentation, and deceit of the company's agent, which was well known to 
the defendant Jesse Fussell, and this action was brought to restrain the 
collection and have the note canceled as well as thl: time certificate. 

Upon the hearing, the court finding that "all the parties to 
(156) the transaction involved are before the court, and further find- 

ing that the material facts neceqsary to a proper determination 
of the action are in dispute, and should be submitted to a jury con- 
tinued the restraining order in full force and effect until the final de- 
termination of this cause, and it further appearing to the court that 
codefendant Jesse Fus3ell claimed to be the owner of the certificate of 
deposit, set out in the complaint, which certificate is held by the Bank 
of Rose Hill, the said Jesse Fussell, hi!: agent and attorneys, are here- 
by enjoined and restrained from attemptin2 to take possession or col- 
lect said certificate until the final determination of this Court." Tlie 
court required the plaintiffs to file in the cause a bond in the sum of 
$5,000, payable to the defendant Jesse Fussell, upon the payment of 
a11 damages which he may recover against the plaintiff. I t  also ap- 
peared in the record that the defendant Carolina Fertilizer and Phos- 
.phate Company, a t  its meeting 12 June, 1920, fix3d the salary of its 
president at  $6,000 per annum plus 50 cents per ':on for all fertilizer 
produced and manufactured over 5,000 tons for the first year, the 
salary to begin on 15 April, 1920, and thereafter authorized a mine 
foreman a t  a salary of $200 per month, also to he back-dated to 13 
April, 1920; and authorized the employment of sundry other officers. 
and with authority given to the secretary and treasurer to employ ac- 
countants and office assistants and fix their saIaries. The president and 
treasurer, or either of them, were also authorized i,o issue the notes of 
the company in such sums and amounts as they might determine, pay- 
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able to any bank, person, firm, or corporation, and that the president 
and secretary and treasurer, or either of them, was authorized to en- 
dorse and transfer any bills receivable, check, or certificate of deposit 
belonging to the company, and to discount or transfer the same or use 
it as collateral security. From the order continuing the restraining order 
to the hearing the defendant Jesse Fussell appealed. 

F.  G.  James R. Son for plaintiffs. 
Stevens, Beasley h Stevens for Jesse Fussell. 

CLARK, C.J. From an inspection of the pleadings, affidavits, and 
orders it appears that there were serious controverted questions for the 
jury to decide a t  the final hearing upon the allegations and evidence 
tending to show deceit and fraud. In  such case the usual rule is that 
when, as here, the injunction is the main relief demanded, it will be 
continued to the hearing in order that the truth of the matters in con- 
troversy can be ascertained, and justice more certainly and fully ad- 
ministered, especially where serious questions are raised and i t  is neces- 
sary for the plaintiff's protection that matters be held in abey- 
ance until the facts can bc properly ascertained and the lam (157) 
duly applied. In  l'ise v .  TVhitaker, 144 N.C. 508, Hoke, J., says: 
"It  is a rule in an action of this character, rrhere the main purpose is 
to obtain a permanent injunction, if the evidence raises a serious ques- 
tion as to tlie existence of facts which make for the plaintiff's right, and 
sufficient to establish it, the preliminary restraining order is continued 
to the hearing." When tlie plaintiff has shown probable cause, or it may 
be seen that he will be able to make out his case a t  the final hearing, 
the injunction will be continued. Seip v .  Wright, 173 N.C. 14; Yount v. 
Setzer, 155 N.C. 213; Hyat t  V .  DeHart, 140 N.C. 270. This Court has 
repeatedly held that where the dissolution of the injunction would prob- 
ably n-ork irreparable injury to the plaintiff, it should be continued to 
the hearing. The bond required of the plaintiff, and which has been 
duly filed, will be ample protection to the appellant against any ap- 
prehended damage. 

The defendant Jesse Fussell further assigns as error that the injunc- 
tion should have been dissolved because the evidence discloses that 
Jesse Fussell is tlie bona fide holder in due course of the certificate of 
deposit in the Bank of Greenville, and there is no evidence to the con- 
trary. Section 15, hon-ever, of the complaint, treated as an affidavit, 
alleges that no authority was vested in D. C. Fussell, or any officer of 
tlie company, to transfer the certificate, that it  as obtained by fraud 
and deceit, n7hich was knon-n to the said Jesse Fussell, and that he is 
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not a purchaser for value in due course and without notice; that he is 
a cousin of the president of the company, znd was merely attempting 
to collect said certificate for the use arid benefit of D. C. Fussell, and 
that he was not the bona fide holder thereof. Upoi such affidavit and 
allegations the matters should be held until the facts can be determined. 

The defendant Fussell also assigns as errur that it is not shown how 
the certificate of deposit was secured, but it is further alleged in the 
complaint treated as an affidavit, that it was procured through fraud, 
misrepresentation and deceit; and further, that the money for said 
note remaining in the Bank of Grimesland should not be paid out, upon 
the strength of a note whose assignment was procured by the defen- 
dant through fraud, as alleged. 

In  M f g .  Co. v. Sunzmers, 143 N.C. 102, Hoke, J., says: "When a 
man's property has been obtained from him by actionable fraud or 
covin, the owner can fully recover it from the n-rolgdoer as long as he 
can identify or trace i t ;  and the right attaches no; only to the wrong- 
doer himself, but to any one to whom the property has been transfer- 
red otherwise than in good faith and for valuable consideration; and 

this applies not only to specific property, but to money and 
(138) choses in action.'' I n  that case the verdict of the jury having 

established the right of the plaintiff to a fund in bank as 
gainst one of the defendants who was insolvcnt and had attempted to 
misappropriate it, the payment of a cashier's check covering said fund 
which he had endorsed to the other defendant, was restrained until the 
rights of parties were fully determined. 

In Parker v. G ~ a m m e r ,  62 N.C. 28, it was held: "Where there is rea- 
son to apprehend that the subject of the controversy will be destroyed 
or removed or otherwise disposed of by the defendant, pending this 
suit, so that the complainant may lose the fruit of his recovery or be 
hindered or delayed in obtaining it, the Court will secure the fund by 
sequestration and injunction until the main equities are adjudicated in 
the hearing." All the parties being in court, it v a s  eminently proper 
that all the matters in controversy should be determined in the same 
action, and that the litigation being in one forum, a multiplicity of 
suits may be avoided. 

A£Ermed. 

Cited: Moore v. Rosser, 186 N.C. 766; Tobacco Assoc, a. Battle, 
187 N.C. 262; Proctor v. Fertilizer Co., 189 N.C. 246; Springs v. Re- 
fining Co., 205 N.C. 451; Smith v. Bank, 223 N.C. 252. 
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R. F. BUTT v. W. C. NOORE. 

(Filed 15 March, 1922.) 

Evidence--Separate Causes of Action-New Trial as to One Cause-Ap- 
peal and Error. 

Cpon allegation of two causes of action for breach of contract, one, the 
defendant's liability to pay the plaintiff the agreed price for grading to- 
bacco, and the other the defendant's failure to furnish fertilizer as agreed: 
I l e l d ,  the evidence in this case was sufficient to be submitted to the jury 
upon the second cause of action; and the jury having answered in the de- 
fendant's favor in the first cause, a new trial is awarded on the plaintiff's 
aupeal, on his alleged second cause of action alone. 

BPPEAL by plaintiff from Lyon, J., a t  August Term, 1921, of PITT. 
Civil action to recover damages for an alleged breach of contract. 

The plaintiff complained that he was a tenant on the farm of the de- 
fendant for the year 1916, and that he entered into an agreement or 
contract with the defendant whereby the said defendant agreed to pay 
for one-half of all tobacco grading, and to furnish the said plaintiff 300 
pounds of fertilizer to the acre of cotton and corn, and alleges that the 
defendant failed and refused to pay for one-half of the tobacco grad- 
ing, which R-as $21; also failed to furnish the amount of fertilizer agreed 
upon in said contract,  hereby the plaintiff suffered a loss of $21.60. 

The court submitted to the jury the question of grading tlie 
tobacco, but dccllned to allow them to consider the alleged (1391 
shortage and failure to furnish the full amount of fertilizer. 

There was a verdict and judgment in favor of the defendant; plain- 
tiff appealed. 

Julius Brown for plairltiff. 
F.  G. James & Son for defendant. 

STACY, J. The plaintiff set up two causes of action: one for failure 
to pay one-half of the cost of grading the tcbacco; and the other for 
failure to furnlsh the amount of fertilizer as agreed upon hetx~ccn the 
parties. His Honor declined to submit the second cause of action to tlie 
jury. I n  this x e  think there was error. True, the evidence of the plain- 
tiff is not very satisfactory on this p11a.e of the case - and that of the 
defendant quite positive-but we think i t  was sufficient to require its 
submission to the jury. 

As we find no error in the trial of the first cause of action, the new 
trial will be limited to the second phase of the case. 

Partial new trial. 
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MATTIE PAUL v. RELIANCE LIFE INSURANCE COMPANY. 

(Filed 15 hlarch, 1922.) 

1. Insurance, Life--Days of Grace-Premium-Time of Payment-For- 
f eitur-Waiver. 

The time limited by a contract of life insurance foil the payment of pre- 
miums to avoid a forfeiture is for the benefit of the insurer, which it may 
waive by its acts and conduct. 

The days of grace for payment of a life insurance premium were out on 
3 August. On 27 July preceding, insurer wrote calling: attention to the for- 
feiture, and offering to make helpful suggestions for payment. Insured's 
immediate reply offering premium note was received by insurer on 2 
August, and on the same day i t  wrote enclosing its form note for a part of 
the premium and requesting a cash payment for the balance, evidently too 
late for a compliance by due course of mail by 3 August, which was receiv- 
ed by the insured on 6 August, and on the following day he signed and 
mailed the note and his check for the cash balance; 10 August the insurer 
wrote declining acceptance. and insisted on the forfeiture. On the day fol- 
lowing the insured died of sudden illness, and the beneficiary instituted this 
action on the policy: Held,  the evidence raised a reasonable inference of 
the defendant's waiver of the strict time limit for payment, and that the 
insured acted with reasonable promptness, sufficient for the determination 
of the jury, and an instruction directing a rerdict for. defendant constituted 
rerersible error. 

APPEAL by plaintiff from Lyon, J., a t  November Term, 1921, 
(160) of PAMLICO. 

Civil action to recover on a life insurance policy issued by the 
defendant to Reginald Paul, now deceased, the plaintiff being named 
as beneficiary in said contract of insurance. 

From a verdict and judgment in favor of defendant, the plaintiff ap- 
pealed, assigning errors. 

D. L. Ward and F .  C .  Brinson for plaintiff. 
Guion & Guion for defendant. 

SFACY, J. On 3 July, 191!3, the defendant entered into a contract of 
insurance with plaintiff's minor son, a boy fifteen years of age, whereby 
it was agreed that the Reliance Life Insurance Company of Pitts- 
burg, Pa., would pay to the plaintiff, motlier of the insured, the sun1 
of $5,000 upon receipt, a t  its home office in Pittsburgh, of due proof of 
the death of Reginald Paul;  provided, said contract of insurance was 
in full force and effect a t  the time of his death. The second annual 
premium of $135 was due and payable on 3 July, 1920, with one month 
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or 31 days of grace, during which time i t  was provided that the insur- 
ance should remain in force; but i t  was further stipulated: "If any 
premium or installment thereof be not paid before the end of the period 
of grace, then this policy shall immediately cease and become void, and 
all premiums previously paid shall be forfeited to the company." This 
second premium was not paid when due, nor strictly within the period 
of grace allowed by the terms of the policy; but i t  is contended that 
the defendant waived a strict coinpliance with the provisions, in respect 
to time, and that the policy was in force on 11 August, 1920, tlie date 
of the death of the insured. 

The facts relating to the alleged waiver are as follows: On 26 July, 
1920, the defendant, writing from its office in Charlotte, N. C., address- 
ed a letter to the insured a t  Grantsboro, N. C., calling his attention to 
the fact that the last day of grace for the payment of his insurance 
premium mould expire on 3 August; and further added: "If it is incon- 
venient for you to pay the premium at this time, or if you are delaying 
payment for any other reason, we shall be glad to have you advise us 
immediately as no doubt we shall be able to offer to you some sugges- 
tion that will be of benefit to you." Iminecliatcly upon receipt of this 
letter, the insured and his father, Smith Paul, replied, writing in pencil 
a t  the bottom of defendant's letter, as follows: "Gentlemen: -Please 
let us g i ~ e  you our note, due 1 Kovember, 1920." This com- 
munication reaclied Charlotte 2 August, and on the same day (161) 
the defendant an~n-ered, saying: "In reply to your> of recent 
date in regard to payment of premium on tlie above policy we regret 
to a d ~ ~ i s e  that as you have paid only one pemium on this policy the 
company cannot accept a note for the entire amount of the premium. 
However, we can accept as small a cash remittance as $17, and take 
your note for the balance of $118, due 3 October. If this proposition 
meets with your approval, kindly sign the extension note and return 
to us a t  once, together with your clieck for $17. The days of grace ex- 
pire on your policy 3 August, and i t  is therefore very necessary that 
you let us have this settlement promptly to avoid the lapsing of your 
insurance." 

Enclosed with this con~munication n7as a note for $118 made out on 
a special form used by the defendant. The insured did not receive said 
letter until the night of 6 August; and on the follo~ving morning, 7 
August, his father, who was attending to the matter for him, a t  the 
request of the insured, went to the postoffice in Grantsboro and mailed 
the defendant a check for $17 and the note for $118, which had been 
duly executed by Reginald Paul, as per instructions in the defendant's 
letter of the 2d instant. On 10 August the defendant acknowledged 
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receipt of the note and check, but stated that, as the last day of grace 
had expired, it would be necessary for the insured to furnish a personal 
health certificate before the policy could be reinstated. This was in 
accordance with its provisions. The insured died on 11 August. He 
had made no complaint, and apparently was well on 7 August, up to 
the time his father mailed the letter containing the note and check. 

At the close of the evidence, his Honor directed a verdict for the 
defendant; plaintiff excepted. 

I t  is conceded that but for the defendant's letters of 26 July and 2 
hugust the case at  bar mould be controlled by the decision in Clifton 
v. Ins. Co., 168 N.C. 499. But, in view of these communications, plain- 
tiff contends that it comes under the doctrine announced in JIurphy v. 
Ins. Co., 167 N.C. 334, wherein it was held that "this provision as to 
forfeiture, being inserted for the benefit of the company, may be waiv- 
ed by it, and such a waiver will be considered established and a for- 
feiture prevented whenever it is shown that there has been a valid 
agreement to postpone payment, or that the company has so far recog- 
nized an agreement to that effect, or otherwise acted in reference to the 
matter as to induce the policyholder, in the exercise of reasonable busi- 
ness prudence, to believe that prompt payment is not expected, and 
that the forfeiture on that account will not be insisted on." This posi- 
tion is amply supported by the authorities cited in the IlIurphy case, 
supra. 

It should be observed that the defendant's letter of 2 hugust, 
(162) which admittedly could not have reached Grantsboro before the 

evening or night of the 3d, requested that the note be signed 
and returned with check a t  once, if the proposition meet with approval, 
and prompt action mas urged in order to avoid a forfeiture. Plaintiff 
contends that this, of necessity or by reasonable interpretation, clearly 
anticipated an acceptance of the defendant's counter offer after 3 Au- 
gust. Plaintiff further says that immediately upon receipt of this letter 
the offer was accepted and the note and check promptly mailed back to 
the defendant. This is denied by the defendant; but, considering all the 
facts and circumstnnces, we think the question a: to whether there had 
been a waiver of the strict time limit, and fu.rther, as to whether the 
insured acted with reasonable promptness, shoul~3 be submitted to the 
jury under proper instructions from the court. 

"A course of action on the part of the insurance company which 
leads the party insured honestly to believe that by conforming there- 
to a forfeiture of his policy will not be inc~~rred followed by due con. 
formity on his part, will estop the conlpnny from insisting upon th:: 
forfeiture, though it might be claimed under th?  express letter of tho 
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contract." Coile v, Corn. Travelers, 161 N.C. 104; Ins. CO. v. Eggleston, 
26 U.S. 577; Ins. Co. v .  Norton, 96 U.S. 234. 

The defendant, of course, contends that no waiver was intended or 
made; and that, on the contrary, the insured's attention was specifically 
directed to the necessity of acting n-ithin the period of grace a l l o ~ ~ e d  by 
the terms of the policy. The facts present a situation from which con- 
flicting inferences may be drawn. This makes it a case for the jury. 
We think his Honor erred in directing a verdict. 

hTew trial. 

Cited: Fox v. Insurance Co., 185 N.C. 125; Bullard v. Insurance 
Co., 189 N.C. 37; Arrington v. Insurance Co., 193 N.C. 346; Foscue v. 
Insurance Co., 196 N.C. 141; Hill v .  Insurance Co., 200 N.C. 122; 
Shackleford v. IV. 0. TV., 209 N.C. 636; Hicks v .  Insurance Co., 226 
N.C. 617; Goddin  v .  Insurance Co., 248 N.C. 165. 

THOMAS J. MITCHELL v. ATLANTIC COAST LINE RAILROAD COMPmY. 

(Filed 16 March, 1922.) 

1. Statutes-Amendments-Interpretation. 
The language of a statute, or of an amendment thereto, is presumed to 

hare some meaning, arid mill be so construed in permissible instances. 

2. Same--Carriers of Goods-Penalties-Transportation-Delivery-eg- 
ligence. 

The penalty imposed upon a carrier for unreasonable delay in transpor- 
tation of goods, was judicially determined not to apply to delivery under 
the provisions of Revisal (1905), see. 2632, and hence a subsequent amend- 
ment by the Laws of 190'7, that such delay shall not be construed as  refer- 
ring to dela;r in starting the shipment, but shall apply also to "its delivery 
a t  its destination within the time specified," with the further provision 
that the carrier shall be relieved from the penalty if it is established to 
the satisfaction of the justice of the peace or the jury, that the delay was 
incident to causes that could not be foreseen in the exercise of ordinary 
care: Held, C. S. 3316, in which these statutes are brought forward, ex- 
tends the penalty to cases of negligent default in the carrier's making de- 
livery of the freight to the consignee. 

3. Same-Evidence-Questions fo r  Jury-Nonsuit-Trials. 
In an action for the penalty prescribed for the unreasonable transmission 

and delay in the delivery of goods by the carrier, there was evidence that 
a shipment of ~ a r i o u s  articles mas transported by the carrier to destination, 
and all were received by the consignee, except one of them, which was 
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missing, and remained in the carrier's warehouse beyond the statutory 
reasouable time: Held, sufficient upon the question of the carrier's lia- 
bility for the penalty, and a niotio~l as of nonsuit, and a prayer for instruc- 
tion directing a verdict on the evidence for defendat,  were properly re- 
fused. Wall u. R. R., 147 N.C. 405, cited and distinguiashed. 

APPEAL by tlie defendant from Lyon, J., a t  the November 
(163) Term, 1921, of CRAVEN. 

Civil action, tried on appeal from a justice's court. The ac- 
tion is to recover a statutory penalty for negligent delay in the trans- 
portation and delivery of freight under (:. 9. 3516. There was denial of 
liability, and the cause submitted to the jury on the issue as to unrea- 
sonable delay; and, second, the amount recoverable for same, etc. 

The plaintiff testified as folloms: "That under the bill of lading of 
13 April, 1920, the two boxes of clipping machines, one box of hard- 
ware, and ten packages of cart rims and five bundles of cart spokes 
were shipped from the K. Jacobi Hardware Company; that on 13 
April, 1920, he was notified by the usual postal card notice that all the 
property covered by said bill of lading was in Kew Bern, and that on 
or about 16 April he received from the defendant all tlie property cov- 
ered by the said bill of lading, except one 50s of clipping machines, the 
same marked short as per plaintiff's bill attached. 

"He further testified that he would not have received the notice un- 
less the freight had been in Xetv Bern a t  the time. That when the other 
property covered by the bill of lading was delivered to him, or to his 
drayman, that one box of clipping niacliines was not delivered; that 
on 8 June the missing box of clipping macliines was found in the At- 
lantic Coast Line warehouse in New Bern, and was delivered to him. 
The plaintiff offered the bill of lading dated 13 April, 1920, and the 
freight bill dated 15 April." The bill of lading was introduced, show- 
ing an entire shipment, including the mising box. 

At the conclusion of plaintiff's testimony thwe was motion for 
(161) nonsuit, overruled, and exception. 

Second, defendant then offered :i prayer for instruction as fol- 
lows: "That if the plaintiff was notified on 33 April that the shipment 
had reached New Bern, and the jury find that the box that was not de- 
livered was in the warehouse a t  the time 2nd not delivered to plaintiff 
until 8 June, that the defendant has transported the c>ame in reasonable 
time, and they should answer the first issue 'No.' " Prayer refused, and 
defendant excepts. 

There was verdict for plaintiff, and assessing his damages for delay 
at  $39, amount allowed by the statute. Judgment, and defendant ap- 
pealed, assigning errors. 
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W .  D. M c I v e r  for plaintiff. 
W .  A. Towns and  Moore dl. D u n n  for defendant .  

HOKE, J. Under tlie statute as i t  formerly prevailed, Revisal of 
1905, sec. 2632. a penalty was imposed for unreasonable delay in the 
transportation of goods. Construing the statute in Alexander v. R. R., 
144 N.C. 93, the Court held that  the term "transportation" did not in- 
clude a delivery to consignee a t  the point of destination, and if goods 
shipped by a carrier had been properly placed a t  the point of dezt' . ma- 
tion, no penalty was incurred under the law for a negl~gent delay in de- 
lirery from the car or marellouse of tlle conipany. Subsequent to tlie 
facts presented in that  case, the Legislature amended tlie statute (Re-  
visal 1905, sec. 26321, and in ch. 461, L a w  of 1907, provided: "That 
the act iniposing a penalty for delay in the transportation of freight 
shall not be construed as referring only to delay in starting the goods 
from the station where received, but, in addition thereto, shall be con- 
strued to require delivery a t  its destination within the time specified." 
And with the provision, ( 'That if the delay bc incident to causes wllicll 
could not have been foreseen in the exercise o i  ordinary care, and tvhicli 
were unavoidable, and these facts are established to the satisfaction of 
the justice of the peace or jury trying the cause, the defendant com- 
pany shall be relieved from tlie penalty," e t ~ .  ,4n amendment ~vliicli 
has been included in C. S. 3516, and being part of tlie section on which 
the present action is instituted. 

A statute or amendment formally passed is presumed and if permis- 
sible sliould be construed so as to have some meaning, and unless the 
amendnlent referred to is intended to extend the penalty to cases of 
negligent default in making delivery of freight to the consignee, i t  will 
be entirely ~vitliout significance. This assuredly is the permissible and 
reasonable construction of the Ian-, and we are of opinion that 
his Honor made corrcct decision in dcnying defendant's prayer (16.5) 
for instructions. 

There is nothing in Tl'all v. R. R., 147 K.C. 407, tha t  in any may 
militates against this interpretation of the statute. I n  tha t  case the 
company was contending that  the penal statute ceabed to apply when 
it had placed tlie shipment, a carload lot, in the company's yards 2t 
Winston-Salem, tlie point of destination. I n  d~sallowing the position, 
the Court said the statute continued to apply until the goods mere in 
the company's mrehouse,  and notice duly given. There was nothing 
to call the Court's attention to the effect of the amendment so recently 
made, and as a matter of fact, this amendment did not apply to the 
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case as the facts determining liability had taken plwe and transaction 
terminated before the amendment to the law was made. 

We find no error in the record, and the judgmelt of the Superior 
Court is affirmed. 

No error. 

FIRST NATIONAL BANK v. W. R. SAULS ET AL. 

(Filed 13 March, 1922.) 

1. Mortgages-Title-Canoellation-Bills and  Notes--Assignment-Stat- 
utes. 

Where a note, secured by a mortgage, is assigned and pledged as  collat- 
eral by the mortgagee to his own note, without an assignment of the mort- 
gage conveying title for the purpose of the security, but which was only 
left with the payee of his note, the legal title to the lands remains in the 
mortgagee, who alone is authorized to cancel the mortgage. C. S. 2694 (1 ) .  

8. Same-Registration-Notice. 
Where the lender of money accepts as collateral a note secured by mort- 

gage, in order to protect himself he must have the legal title transferred 
and assigned to him by a proper conveyance for the l~urpose, and have it  
registered as  notice against subsequent conveyances fcr value, etc. ; other- 
wise, the assignment of the note can operate on the nc~te alone. 

3. Same-Mortgagees-Cancellation i n  Person-Exhibiit of Instruments- 
Satisfaction. 

Only the mortgagee is entitled to have his mortgage canceled on the book 
in the office of the register of deeds, either in person, (:. S. 2394 ( I ) ,  or by 
the register of deeds upon the exhibition of the mortgage and note properly 
endorsed by him. C. S. 2594, subsecs. 2 and 3 ;  and when the mortgagee can- 
cels the instrument in person, under subsec. 1, it is a  complete release and 
discharge of the mortgage, subsec. 4, for in such case the statute does not 
require the exhibition of the mortgage and the note it secures. 

The legal title to mortgaged lands is conveyed by the instrument to the 
mortgagee, and remains in him until transferred or assigned, for the pur- 
pose of the security or the cancellation of the instrunxnt, C. S. 2.594; and 
where the mortgagor has afterwards conveyed the fee-simple title to an- 
other, and receives a mortgage bacli to secure a note fc'r the balance of the 
purchase price of which the same mortgagee becomes the holder, his per- 
sonal cancellation of the first mortgage, without producing it  or the note it 
secures, is a complete discharge or release of the lien thereof, and where 
he borrows money after such cancellation, and hypothecates the note of the 
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second mortgage as collateral to his own, the lender for the purposes of the 
securi@, acting in good faith, has a prior lien on the lands. 

5. Mortgage-Deeds a n d  Conveyances-Statutes-Donnor Act. 
The Connor Act, requiring the registration of conveyances to give notice 

to subsequent purchasers, etc., includes mortgages within its terms. 

APPEAL by plaintiff from Cranmer, J., upon a controversy sub- 
mitted upon facts agreed a t  February Term, 1922, of CRAVEN. (166) 

The defendant J .  L. Sauls, on 8 September. 1919. executed to 
Sauls $ Lamb his notes for $6,000, secured by mortgage upon a tract 
of land in Craven County, which was duly registered 10 September, 
1919, and thereafter, on 18 November, 1919, the mortgagees obtained 
a loan of $4,000 from the plaintiff First National Bank of Kinston to 
which they delivered the mortgage notes aforesaid as collateral securi- 
ty, and left with the bank, without an as3lgnment thereof, the mortr 
gage securing the notes. Thereafter, on 27 ,January, 1920, the mortga- 
gor, J .  L. Gauls, executed a warranty deed for the same tract of land to 
Lafayette King and nrifc, who executed to ITilliam Dunn, Jr., trustee, 
a deed of trust thereon to secure the notes executed for the purchase 
money thereof. On 13 July, 1920, the mortgagees, Sauls & Lamb, in 
the first mortgage, canceled the record of the mortgage, which had been 
executed to them by J. L. SauIs on the rec7or.d thereof in the register's 
office of Craven by making this entry thereon: "Tliis mortgage has been 
paid and satisfied in full. This 13 July. Sauls k Lamb, by R. IF7. Lamb. 
Witness, S. H. Fowler, register of deeds"; snd thereafter they obtained 
a loan for $8,500 from the People's Bank of New Bern by placing as 
collateral security for such loan the notes executed by King and wife, 
and secured by deed of trust above referred to 

The said entry of satisfaction on the margin of the record of said 
mortgage given by said J. L. Sauls to Sauls & Lamb was made without 
the knowledge, consent, or authority of the plaintiff, and plaintiff did 
not discover such entry until about 8 December, 1921, just prior to the 
commencement of this action. 

The court adjudged, upon the facts agreed, that the loan made 
by the People's Bank upon the notes secured by the King deed (167) 
of trust is protected by the cancellation of tile mortgnge, which 
mas a prior mortgage to the King deed of trust until its cancellation, 
and held that such cancellation upon the record operated upon the 
mortgage and the record of registration for the discharge of this prior 
encumbrance. Appeal by plaintiff. 

R. A.  Nunn for plaintiff. 
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Guion & Guion for defendant. 

CLARK, C.J. Upon the facts agreed there was no assignment of the 
mortgage of J. L. Sauls to Sauls & Lamb to the plaintiff First National 
Bank of Kinston, but the said mortgage was merely left by them with 
the cashier of the bank. Therefore the lrgal title of the land described 
in this moragage mas never divested from the mortgagees, Sauls & 
Lamb. Wil l iams  v. T e a c h e ~ ,  83 S . C .  402. And under C. S. 2591 ( I ) ,  the 
mortgagees, Sauls d Lamb, still holding the legal tide, were alone au- 
thorized to cancel the mortgage. 

The First Sational Bank of Kinston, with whom Sauls & Lamb left 
the notes which they held as mortgagees of J. L. Sauls, could have pro- 
tected itself by requiring the transfer and assignmer~t of the mortgage 
which conveyed the land therein described, and by registration of such 
assignment would have given notice to the world t'lat as assignee of 
such mortgage this bank alone was authorized to make cancellation 
thereof. But in the absence of such notice, the morlgagees having en- 
tered cancellation thereof, this became an absolute release and dis- 
charge. 

The question above presented has been so fully a d  well considered 
by this Court in several cases, to wit: Wed v. Dauis ,  168 N.C. 298; 
H a y e s  v. Pace, 162 S . C .  288; Jones v. lVillia?ns, 15,j N.C. 179; which 
have been cited with approval in Parrof t  v. Harde$rty, 169 S.C.  669, 
that it is not necessary to look further for authority for the ruling there- 
in so clearly announced that there must be an assig,nment of a mort- 
gage on real estate, to operate upon the land described in the mortgage 
in order that tlie power of sale may pass to the assignee. If this is not 
done the legal title will remain in the mortgagee and the assignment of 
the notes can operate only on the notes. 

I t  follows that in this case the legal title remained in Sauls (6 Lamb, 
the mortgagees, after tlie deposit of the mortgage notes and of the 
unassigned mortgage ~ ~ i t h  the Kational Bank of Ilimton and by virtue 
of C. S. 2594, already cited, the mortgagees were authorized to make 
the entry of cancellation. 

The following is the language of C S. 2594: "Discharge of 
(168) record o f  nzortgnges and deeds o f  trust. Any deed of trust or 

mortgage registered as required by lam may 3e discharged and 
released in the following manner: 

"1. The trustee or mortgagee, or his or her legal representative, or 
the duly authorized agent or attorney of such trustee, mortgagee, or 
legal representative, may, in the presence of the register of deed or his 
deputy, acknowledge the satisfaction of the provisions of such deed of 
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trust or mortgage, whereupon the register or his deputy shall forth- 
with make upon the margin of the record of such deed of trust or mort- 
gage an  entry of such acknowledgment of satisfaction, which shall be 
signed by the trustee, mortgagee, legal representative, or attorney, and 
witnessed by the register or his deputy, who shall also affix his nailie 
thereto. 

"2.  Upon the exhibition of any mortgage, deed of trust, or other in- 
strument intended to secure the payment of money, accompanied with 
the bond or note, to the register of deeds or his deputy, where the same 
is registered, with the endorsement of payment and satisfaction ap- 
pearing thereon by the payee, mortgagee, trustee, or assignee of the 
same, or by any chartered active banking institution in the State of 
North Carolina, when so endorsed in the name of the bank by a n  officer 
thereof, the register or his deputy shall cancel the mortgage or other 
instrument by entry of 'satisfaction' on the margin of the record; and 
the person so claiming to have satisfied the debt may retain possession 
of the bond or mortgage or other instrument. But if the register or his 

.e au- deputy requires it, he sliall file a receipt to him showing by wlioz 
thority the mortgage or other instrument was canceled. 

"3. Upon the exhibition of any mortgage, deed of trust, or other in- 
strunlent intended to secure the payment of money by the grantor or 
mortgagor, his agent or attorney, together with the notes or bonds se- 
cured thereby, to the register of deeds or his deputy of the county 
where the same is registered, the deed of trust, mortgage, notes, or 
bonds being a t  the  time of said exhibition more than ten years old, 
counting from the date of maturity of the last note or bond, the reg- 
ister or his deputy shall make proper entry of cancellation and satisfac- 
tion of said instrument on the margin of the record where the same is 
recorded, whether there be any such entries on the original papers or 
not. 

"4. Every such entry thus made by  the register of deeds or his 
deputy, and every such entry thus acknowledged and witnessed, shall 
operate and have the same effect to release and discharge all the in- 
terest of such trustee, mortgagee, or representative in such deed or 
mortgage as if a deed of release or reconveyance thereof had been duly 
executed and recorded." 

The language of subsection 4 thereof explicitly provides tha t  
such entry sliall operate "to release and discharge all the interest (169) 
of the trustee or mortgagee" as fully "as if a deed of release or 
conveyance thereof had been duly executed and recorded." 
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This matter is fully and clearly stated 2nd held in Smith v. Fuller, 
152 N.C. 13. The People's Bank of Kew Bern had the records of the 
county examined, and finding therein the mortgage to Sauls &- Lamb 
properly canceled by the mortgagees, was absolutely protected in the 
loan made to the holders of the notes secured by the King deed of trust. 

In  Morton v. Blades, 144 N.C. 34, the Court used this language, the 
opinion being written by the distinguished author of the Connor .4ct: 
"It appears from the statement of his Honor, in the case on appeal, that 
the plaintiffs, relied, in support of their mo~ion, on the fact that the as- 
signment had not been registered. We concur with his Honor that as 
between the parties and their heirs it was ,lot required to be registered. 
Treating it as a deed of conveyance carrying the legal title, we know 
of no statute or decision requiring its registration, when the rights of 
no creditors or purchasers intervene." In this case thc notes secured 
by the mortgage were past due, and the mortgage3s certified to the 
bank that they had been paid and satisfied and there was nothing which 
pointed to any transfer of the mortgage securing the same. 

The plaintiff's counsel contends that in addition the bank should have 
required the mortgagee to produce the notes and mortgage. If the notes 
and mortgage had been paid the mortgagees would naturally not be in 
possession. They would legally have been delivered to the mortgagor, 
and there mas nothing in tlie statute rhich required the creditor or 
purchaser to seek the mortgagor and inquire of him whether they had 
been paid. The second section of C. S. 2594, requiring cancellation, ex- 
pressly provides that if not canceled by the mortgagee or trustee, that 
the mortgage or deed of trust, with the note secured, may be produced, 
and, if marked satisfied, the register of deeds shall mark the instrument 
canceled. Keither notes nor mortgages are required to be produced 
when the mortgagee in person makes or authorizes the cancellation. 

It mould seem that this defect in the statute might be remedied by 
legislation so as to require that the notes and mortgage shall be produc- 
ed when the mortgagee enters the cancellation, but tkat is a matter for 
tlie legislative department. 

The statute is plain, and in the absence of fraud participated in by 
the creditor or purchaser, if the statute is followed t'le creditor is pro- 
tected by the entry of cancellation of the mortgage which, if made in 
the manner provided in the statute, is conclusive. Certainly the Connor 
Act applies to the registration of mortgages as against creditors and 
purchasers for value, which are included in the term ('conveyances." 

RIortgages have been uniformly held by this Court to be con- 
(170) veyances of the legal title, and require the fcrmality of a con- 

veyance in their assignment as against purchasers for value, 
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and therefore, as against purchasers, the legal title vested in the mort- 
gagee comes within the pro~isions of the registration act. Any protec- 
tion against such result as has been produced in this case must be 
sought by appropriate action from the law-making department of the 
State. 

Affirmed. 

Cited: Guano Co. v. Walston, 187 X.C. 673; Trust Co,  v. White ,  
189 X.C. 283; Faircloth v. Johnson, 189 N.C. 433; Dunn v. Jones, 192 
N.C. 252; Crews v. Crews, 192 K.C. 683; Mills v. Kemp,  196 N.C. 312; 
Parham v. Hmnant,  206 S.C. 201; Harden v. Stockard, 214 N.C. 848; 
Insz~rancc Co. v. Knoz, 220 N.C. 737; Jfonteith v. Il'elch, 244 N.C. 419; 
Gregg v. T17zlliamson, 246 K.C. 359. 

CORPORATION CORIMISSION v. FARJIERS BANI< ASD TRUST 
C0JIPA4NY. 

(Filed 15 March, 1922.) 

1. Appeal and Error - Judgments - Fkapentary Appeals-Dismissal- 
Banks and Banking - Corporations - Receivers--Collateral-Collec- 
tion-Trusts. 

A banlr borrowed money from one of its correspondent foreign banks, and 
hypothecated certain local papers as security, which the correspondent 
bank sent bacli to the borrowing bank in trust to collect and apply the 
proceeds to the indebtedness. The borrowing bank became insolrent and a 
receiver was appointed for it, who, after uotice, and claims of creditors 
filed, refused the stated claim as a preference, and the court, passing upon 
the matter, sustained the esception and reserred judgment as to the other 
claims. There was evidence that the insolvent bank had collected some of 
the collateral, and had h~pothecated other of the collateral to its note 
given to another banlr for money borrowed: IIeld, the judgment rendered 
only as to this one claim was fragmentary, and will be dismissed. 

Upon this fragmentary and par t inl l~ insufficient record, on appeal, and 
the case as presented thereon, the Supreme Court suggests that the second 
bank receiving the collateral sent for collection by the claimant bauk be 
made a party to the suit; and that the report show the amount of indebted- 
ness to the banlr claiming the preference, together with the entire amount 
of the collateral held by it a s  security for its indebtedness, and its value 
to the extent practicable. 
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CORPORATIOX COMM. v.  TRUST Co. 

APPEAL by  receivers from Devin, J., a t  the November Term, 1921, of 
LENOIR. 

Civil action, heard on certain exceptions to report of a receiver. 
The record is so imperfect that  i t  is difficult to make satisfactory dis- 

position of the cause, but  i t  appears, we think, with sufficient certainty, 
that  an action was instituted under the provisions of the Consolidated 
Statutes, t o  wind up the affairs of an insolvent bank, the Farmers Bank 
& Trust  Company of L a  Grange, N.  C., and a recewer was appointed. 

Notice was issued for all creditors to present I heir claims in writ- 
(171) ing before said receiver a t  a specified time and place. T h a t  said 

receiver appeared pursuant to said notice and considered and 
passed upon all claiins that  were filed. And thereupon said receiver 
made his report. And the same is in part in the present record, begin- 
ning with section 9. From which i t  appears that  the Hanover Bank of 
New York claims a preference in the assets by reason of certain col- 
lateral sent to insolvent bank for collection, before its doors were clos- 
ed, under a trust agreement to collect and hold as security for an in- 
debtedness to this bank. I t  further appears in this excerpt from re- 
ceiver's report that  the insolvent bank, before it closed its doors, col- 
lected of this collateral the sum of $16,763, remitted to the Hanover 
Bank on account, $10,000, and retained the balance of $6,765, which 
was con~n~ingled with the assets of defendant bank. I t  further appears 
that  of this collateral forwarded to the defendant there were renewals 
taken by the defendant to the ainount of $9,100, which were not re- 
turned to the Hanover Bank, but hypothecated with the Atlantic Bank 
& Trust Company a t  Greensboro, N.  C., as collateral for money loan- 
ed to  defendant. The report of the receiver in effect ruled that  there 
was no trust existent giving to the Hanover Bank a preferred claim on 
the assets, but said bank was only a general creditor to the ainount of 
its debt and the assets so collected. On acept ion,  this position was 
overruled by his Honor, who entered judgment declaring that  said 
Hanover Bank was a preferred creditor to the amount of the $6,765 
balance of the ainount collected from the collateral, and also to the 
extent of the $9,100 renewals, with inte~*est, etc. The judgment making 
such disposition of the matter closing as follom: 

"The court reserves any ruling upon or consideration of the report of 
said receiver except such questions as are adjudicat1.d herein, and con- 
tinues without prejudice the motion of the receiver tha t  its report be 
now further considered." 

From this judgment the receiver of the Farmers Bank & Trust Com- 
pany appealed. 



N.C.] SPRIKG T E R M ,  1922. 183 

Dickinson R. Freeman for Hanover Sational Bank. 
Dazcson, Manning & Wallace for J .  G. Dau~son, receiver. 

HOKE, J. Frorn a perusal of the present record, it is clear that  the 
appeal lias been prematurely taken, and under the decisions applicable 
the same must be dismissed without prejudice to the rights of the 
parties in the premises. Cement Co. 21. Phzllzps. 182 S . C .  437; Beck 21. 

Bank, 137 N.C. 105; Pritchard v .  Spring Co., 131 N.C. 249. 
I n  Cement Co. v .  Phillips, supra, the position is strongly stated, and 

supported by numerous authorities, and in Pritchard's case, supra, an 
action to w ~ n d  up the affairs of an insolvent corporation, judg- 
ment had been entered disposing of exceptions to report, and 1172) 
making distribution of part of assety but such judgment not 
making final disposition of the matter, the appeal was dismissed. Speak- 
ing to the question in that  case, the Court said: 

"In this condition of the record, and on the facts indicated, the 
Court is of opinion that the appeal lias beer, prematurely taken, and 
that  the same must be dismissed without prejudice. It has been the 
uniform ruling of this Court that  when a reference has been entered 
upon, i t  must proceed to its proper conclusion, and that  an appeal will 
only lie from a final judgment or one in its nature final. Brown v .  Tim- 
ocks, 126 N.C. 808; Driller Co. v. Worth, 117 N.C. 515, and Haley v. 
Gray, 93 N.C. 193. 

"If a departure from this procedure is allowed in one case, it could 
be insisted upon in another, and each claimant, conceiving himself ag- 
grieved, could bring the cause here for consideration, and litigation of 
this character ~vould be indefinitely prolonged, costs unduly enhanced, 
and tlie seemly and proper disposition of causes prevented." 

There being only an excerpt from tlie receiver's report, with no evi- 
dence or facts except as relevant to the claim of the Hanover h'ational 
Bank and no entries shon-ing what claims were presented, we are not 
in a position to act definitely upon tlie question, but consider it not im- 
proper to intimate that  as now advised, it would seem to be necessary 
to a proper disposition of the questions involved in this litigation that  
the Atlantic Bank & Trust Company of Greensboro be forinally made 
party to the proceedings. And that  the report shou1d disclose tlie 
amount of indebtedness of defendant to the Hanover National Bank, 
together m-ith tlie entire amount, and as near as may be tlie value of all 
the collateral held by said Hanover Bank, a? security for said indebt- 
edness. 

Appeal dismissed 

Cited: Grocery Co. v .  Sewman, 184 N.C. 373. 
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K. A. MERRILL v. J. J .  TEW. 

(Filed 16 March. 1922.) 

1. Contracts-Vendor a n d  Purchaser-Breach-EvidencpQuestions fo r  
Jury-Trials. 

In the vendor's action to recover the difference between the contract 
price of a carload shipment of potatoes and that obtained after he had 
taken possession and sold them to others upon the breach by the purchaser 
in refusing to accept the shipment, where the evidence is conflicting, a 
charge of the court making the defendant's liability to depend upon wheth- 
er he had refused the shipment without just or legal cause is not erroneous. 

2. Same-Inspection-Resale by Vendor--Damages. 
In  an action by the vendor of a carload of potatoes for its purchase price 

arising from the wrongful refusal of the defendant lo receive it upon al- 
leged breach of contract, the exception of defendant that the potatoes were 
to be inspected before the contract should become binding cannot be main- 
tained on appeal, when, under the charge of the court and the evidence, the 
jury have found against his contention. 

3. EvidencHharacter-General Reputation-Vendor a n d  Purchaser. 
Where the purchaser has been sued for breach of his contract in wrong- 

fully refusing to accept a carload of potatoes from the delivering carrier, 
and offers evidence tending to show that the potatoes were inferior in qual- 
ity to those he had purchased, his character or reputation as  a dealer in 
potatoes is properly excluded, and when he has testified in his own behalf, 
only his character by general reputation may be shown. 

4. Contracts-Breach-Vendor a n d  Purchaser-Damages-Resale. 
Where the defendant has breached his contract in not receiving a car- 

load of potatoes from the delivering carrier, and the purchaser has taken 
possession for the purpose of selling them, he is only required to take due 
precaution to prevent damage to the purchaser in disp~sing of the shipment 
to others, or not to increase them beyond those that would naturally and 
reasonably result from the purchaser's breach, and which were within the 
contemplation of the parties in making the contract. 

5. Same-Place of Resale. 
Where the purchaser has breached his contract in refusing to accept from 

the seller a shipment of potatoes, and the seller has sold them to others, in 
the exercise of reasonable care, skill, and prudence, the purchaser's conten- 
tion that they should have been sold on his local market, and not sent to 
R'ew Yorlr for the purpose, is untenable when the contract is silent on the 
subject, and it appears that it was not intended to be sold in the local 
market, but to be shipped beyond that point. 

APPEAL by defendant from Lyon, J., a t  ];he October Term, 
(173) 1921, of CARTERET. 

The plaintiff alleges that he sold to the defendant, and that 
the defendant purchased from him, a carload of potatoes about the 
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first of June, 1919. That the car contained 210 barrels a t  $7.10 a barrel. 
That the potatoes were primes or No. l 's, that he raised eighty barrels 
himself, and bought from Dickinson one hundred and ten barrels, and 
from Springle twenty barrels, paying thein $7 per barrel, to enable him 
to carry out his contract with the defendant. He  alleges that he car- 
ried out his contract with the defendant. That these potatoes were in- 
spected by the local inspector and placed upon the car as directed by 
the defendant. 

The defendant, as plaintiff alleges, refused to accept the potatoes 
according to the contract, and after an attempt by the plaintiff to sell 
the potatoes on the local market, which he failed to do, he consigned 
the shipment, through Mr. Gibbs, to Phillips & Sons, commission mer- 
chants, in New York, and received for them the sum of $693.58. 
This action is brought to recover the difference between the (171) 
contract price for the potatoes and the actual amount the plain- 
tiff received for the 210 barrels, when he sold them on the market. 

The jury returned a verdict in favor of plaintiff, and in response to 
the issues submitted to them as follows: 

"1. Did the plaintiff and defendant contract, as alleged in the con]- 
plaint? Answer : 'Yes.' 

"2. Did defendant break said contract? Answer: 'Yes.' 

"3. What damage, if any, is plaintiff entitled to recover? Answer: 
'$776.42, we mean the difference between what the potatoes sold for 
and $7 per barrel.' " 

Judgment was entered accordingly, and defendant appealed 

C. R. Wheatly for plaintiff. 
H .  L. Stevens and 111. Leslie Davis for defendant. 

WALKER, J. The foregoing statement set? forth the main features 
of the controversy. 

There was evidence that the defendant did not refuse to take the 
potatoes until just after he had received and read a telegram from New 
York indicating that the market had declined or was "going off." The 
plaintiff testified that the defendant had toid him to load the potatoes 
on the car, and he ~ o u l d  come to the railroad station and pay for them, 
but refused them after he had read the telegram. The defendant, on 
the contrary, testified that he had examined the lot of potatoes as well 
as he could under the circumstances and f o u ~ d  them ('off grade," and 
not such as were sold to him. The carload consisted of some potatoes 
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which plaintiff had grown himself and two or more lots he had pul- 
chased from others a t  $7 per barrel to complete the shipment of 210 
barrels, and plaintiff further testified that they were "No. 1 primes," 
that is, of the kind and quality he agreed to sell to the defendant; that 
he had complied Wit11 the contract in all respects, and that the defen- 
dant rejected the potatoes without any just or lawful excuse, but simply 
because he had learned by the telegram that the price was falling in 
the potato market a t  New York. 

Upon this, and other relevant evidence, the Court instructed the jury 
very broadly for the defendant. The court told the jury that "if they 
found from the evidence that the two hundred and ten barrels of po- 
tatoes were delivered according to the contract made between plaintiff 
and defendant (if you find they made such a contract), and you fur- 
ther find that the defendant refused to pay for the potatoes, it will be 
your duty to answer the first issue 'Yes.' But if the potatoes were not 

according to contract, why, then, the defendant was not bound 
(175) to receive them - if there was not 90 per cent of them No. 1 

potatoes, as contracted for, there would be no breach of contract 
by defendant, but if you find that the potatoes, and all of them, the 
two hundred and ten barrels were 90 per cent No. 1 prime potatoes, as 
they were required to be, and that the defendant r1:fused them for no 
other reason than that the market had declined, then you would an- 
swer the second issue 'Yes.' " This charge placed the real issue between 
the parties squarely upon its merits, as i t  was only a question as to 
which party had testified truthfully about the matter, and the charge 
responded fully to the defendant's requests for irstructions, and, a t  
least, substantially so. 

The plaintiff further testified that there were two barrels in the car 
which were put in there by mistake and were afterwxds taken out, and 
that defendant was not charged for them, and that there were delivered 
to the defendant 210 barrels of good potatoes, such as were described 
in the contract, and that there was no reason, or excuse, for him to re- 
fuse to take them. 

I t  further appears in evidence that there was no 'stipulation that the 
potatoes should be first inspected before the contract was complete, but 
the jury found otherwise, as the court rharged then] that if inspection 
was required by the defendant before the contract should become bind- 
ing, the jury would answer the first issue "No," and they answered i t  
('Yes." 

The testimony concerning Mr. Tew's representatilsn "as to his deal- 
ings in potatoes" was properly excluded. His character, or reputation, 
was not involved in the issue, and the question was therefore incom- 
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petent. McRae v. Lilly, 23 N.C. 118, a t  120; Heileg 2). Dumas, 65 N.C. 
214, a t  215; Marcom v. Adams, 122 X.C. 222; Fowled v. Ins. Co., 6 
Coman (N.T.), 73. I t  was cornpetcnt to  prove Mr.  Tew's character 
by  general reputation. Speaking of cvidence such as was offered in this 
case, in a civil action, it has been said tha t  "if such evidence is proper, 
then a person may screen himself from the punishment due to fraudu- 
lent conduct, till his character becomes bad. Such a rule of evidence 
would be exeremely dangerous. Every nlan must be ansn-erable for 
every improper act, and the character of every transaction must be 
ascertained by its own circumstances, and not by the character of the 
parties." And to the same effect is Thompson v. Bowie, 4 Wallace 
(U.S.), 470. 

Upon the question of damages the charge could not have been con- 
ceivably more favorable to the defendant. H e  had unjustly and illegally 
repudiated his contract, as the jury have .aid, and his Honor required 
the jury to find that  the defendant had not only resold the potatoes, in 
the exercise of ordinary prudence and reasonable care, and with proper 
regard for the defendant's interests, but that  he had taken due precau- 
tion to prevent damage, or any increase of damage, beyond that  which 
naturally and reasonably resulted from the breach of the  con- 
tract, and was witl~in the contemplation of the parties. The (176) 
court further charged upon the damages that if there was a 
breach of the contract by the defendant, and the plaintiff kept posses- 
sion of the potatoes in order to sell them for defendant's account, he 
was bound to do so with reasonable care, skill, and prudence, and if 
he put them in the market for sale, in the exercise of ordinary care 
and diligence, he would be entitled to recover the difference between 
the contract price and the market price, or what by reasonable and 
proper effort he was able to realize from a sale of the potatoes in open 
market. 

The defendant contends that  they should have been sold in Beaufort 
where they were delivered to the defendant, hut  the evidence does not 
show that  they were delivered there with any agreement or understand- 
ing that  they should remain there or be sold in that  place; on the con- 
trary, what evidence there is bearing on this question tends to show 
that  they were intended to be shipped beyond Beaufort for sale, and 
presumably in New York, which market eridently controlled prices in 
the locality of Beaufort. 

The jury have found that the defendant broke the contract between 
him and the plaintiff for the sale and plirchabe of the potatoes, and his 
purpose now is to cast all of the risk of any loss by a resale upon the 
plaintiff, assuming none of i t  hin~self, tliough his own breach of the 
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contract brought about the necessity for the sale. The plaintiff testified 
that he could not sell the potatoes advantageously in Beaufort, where 
the market price responding to that generally had declined, so that, be- 
ing already loaded in the car for the purpose, they mere shipped to New 
York and placed in the care of his commission n~erchant, or broker, for 
resale, and the jury have found that in this respect the plaintiff exer- 
cised proper care and diligence in putting them on the best market, as 
soon as possible, and in selling them. The resale was fair, made in good 
faith, and in a mode best calculated to produce the real value of the 
goods, or the best price fairly and reasonably obtairable by the proper 
observance of the general usages of trade and a compliance with the 
general requisites of a resale, which should iileasure the rights and in- 
juries of the parties. Sawyer 21. Dean, 114 N.Y. 467; 24 R. C. L., secs. 
379 and 380. If the plaintiff resold the goods for 4 s  own account or 
benefit, the evidence tends to prove that he acted prudently and with 
perfect good faith, and otherwise conducted himself throughout the 
transaction in compliance ~ ~ i t h  the custorn of the trzde in such matters, 
and for the best advantage of the dt>fendant, the defaulting buyer, 
keeping the resultant damages within proper bounds. 

The case mas correctly tried, and defendant h ~ , s  no just or legal 
ground for complaint. 

K O  error. 

Cited: Hutchins v. Davis, 230 N.C. 72. 

SALLIE B. PIERCE v. HENRY E. FAISON, EXE:CUTOR, ET AL. 

(Filed 15 March. 1922.) 

1. Executors a n d  Administrators-Account and S e t t l e m e n t A c t i o n s .  
In  this action for an accounting and final settlement by an executor: 

Held, a statement of account of debts and credits filed by the executor was 
not in the form of a regular final account, and further, the matters alleged 
were not more than an unfulfilled promise for a final settlement, and in- 
sufficient according to the requirements of the law as  a final account. 

2. Same. 
Where an executor or administrator fails to file his final account for two 

years after his appointment, the law makes the demand for those entitled 
to the estate, and a t  the end of this period an action will lie a t  the in- 
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stance of any one interested to have the executor or administrator account 
in settlement of the estate. 

3. Same-Limitation of Actions. 
Where a person is interested as distributee or beneficiary in the estate of 

a deceased person, and fails to bring his action against the personal repre- 
sentatire for ten years, his right of action is barred ten years from the ex- 
piration of the two years period in which he has failed to file his final ac- 
count, as the law provided. 

4. Same-Statutes-Interpretation. 
The statute barring the right of one having an interest in the estate of a 

deceased person after ten years, enacted by Lams 1831, ch. 113, repealing 
see. 136 of The Code, applies to the right to an accounting by the executor 
or administrator, n-here the right existed theretofore, and the period p r e  
scribed by the statute has since run. 

5. Same-Pleadings-Answer. 
Where those having an interest in the estate of a deceased person have 

failed to bring an action for an accounting and settlement within the period 
allowed by the statute of limitations, objection by the personal representa- 
tives can only be taken by answer. 

6. Same--Trusts. 
Where the answer of the personal representatives of a deceased person 

have unsuccessfully pleaded the statute of limitations in an action for an 
accounting and settlement with those having an interest in the estate of the 
deceased, the defendant is liable to an accounting for any trust funds in 
his hands, not thus barred. 

7. S a m e B u r d e n  of Proof. 
The plaintif€ having an interest in the estate of a deceased person has the 

burden of showing that the statute of limitations has not run in his action 
for an accounting and final settlement, when such statute is pleaded in the 
answer. 

8. S m n e h t e r p r e t a t i o n  of Pleadings. 
The answer of the personal representative of a deceased person will be 

liberally construed in his favor to ascertain whether he has sufficiently 
pleaded the statute of limitations to an action brought against him for a 
final accounting and settlement of the estate of the deceased: Held, that 
the plea was sufficient in this case. 

9. Same--Issues-Questions f o r  Jury-Trials. 
Where the answer, in an action against the personal representative of a 

deceased, is sufficient to raise the plea of the statute of limitations, a ques- 
tion of fact is raised for the jury to determine. 

10. Executors a n d  Administrators-Account a n d  S e t t l e r n e n t L i m i t a t i o n  
of Actions-Statutes. 

C. S. 415, limiting the time for the bringing of an action to ten years, 
and applying to an action against an executor or administrator for a final 
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accounting and settlement, is not affected by the provisions of C. S. 395, as 
to actions on their official bonds. 

APPEAL by defendant from Devin, J., a t  the September Term, 
(178) 1921, of DUPLIN. 

This action was brought in the court below for an account and 
final settlement with Henry E. Faison, executor of Henry TV. Faison, 
deceased, but is described by the plaintiff as a su t to surcharge and 
falsify his accounts. It is alleged that Henry W. Faison died in De- 
cember, 1885, leaving a will, which was duly admitted to probate, and 
the two executors named therein, Henry E. Faism and Martha W. 
Faison, duly qualified as such in January, 1686. 

It is stated that no regular accounts were filed by Henry E. Faison 
and Martha TV. Faison as executor and executrix, the latter having 
died in 1910. It appears in the record that in response to a citation is- 
sued by the clerk of the Superior Court of Duplin County the defen- 
dant H.  E. Faison, as surviving executor, filed what purports to be an 
account of debits and credits, and showing "a balance due by the ex- 
ecutors of $4,516, but this paper is not in the form of a regular final 
account, but is more of a memorandum of the items of debit and 
credit, and could hardly be called a final account as the law requires 
to be filed. 

The defendant pleaded what is termed "a final account and settle- 
ment" with the plaintiff and the other parties interested in the estate. 
The defendant Henry E. Faison, executor, alleges that he and the 
plaintiff and the others entitled to an interest in the estate came to a 
settlement in regard to the same, and it was agreed finally that the 
plaintiff owed a t  least a balance of $2,000 to the estate, or that much 
more than her share thereof, which sun1 of $2,000 it was agreed should 
be paid by plaintiff to the executor, for the younger children to whom 
it was due, in final settlement, which was not don: until a judgment 
was rendered a t  February Term, 1914, of Duplin Superior Court, affirm- 
ed in the Supreme Court, on appeal, 21 October, 1914, when the sum of 
$2,000, with accrued interest, amounting to $3,800, was paid into the 

office of the clerk of the Superior Court to await the final deter- 
(179) mination of this action, and upon his filing a bond for the same, 

the said money was paid over to Henry E. Faison as executor, 
who, as plaintiff alleges, paid the same over to William Faison, Percy 
Faison, and Winnifred Faison, but plaintiff alleges that this was wrong- 
ful, and unlawful, which the defendant executor denies. 

The court declined to submit the following issues upon the two pleas: 
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"1. Was there a settlement between the executor and plaintiff a t  
the time she bid off the lands a t  $2,000, that  the balance of the debts 
due on said judgment should not be collected, and that  in consideration 
of this settleinent it was agreed that  she had received her full share of 
the personal estate, and that  the $2,000 due on the land sale should be 
paid over to the minor children, as allcged in the answer? 

"2. I s  the plaintiff's cause of action barred by  statute of liinita- 
tions?" 

Defendant H .  E. Faison, executor, appealed. 

Stevens, Beasley R. Stevens for plaintiff. 
H. D. Tt7illiams and G. R. Ward for defendant. 

KALKER, J., after stating relevant matters, as above: The facts 
are so indefinitely stated in the pleadings that i t  is difficult, if not im- 
possible, to arrive a t  any just or accurate conception of the merits of 
this case. It does not seem, from the slight information we can gather 
from the pleadings, that  there has been any formal and final settlement 
between the defendant and those interested in the estate. I t  was notli- 
ing more than a promise on the part of the plaintiff to do something 
which it is alleged by the defendant, she faded to do, and hardly more 
than a negotiation for a settlement. His Honor, therefore, ruled correct- 
ly as to the plea of a final settlement. 

As to the statute of limitations: We are not so clear as to this pl&, 
because the facts are so mcagerly stated. K. said, by the Chief Jzrstice, 
in Brown v. Wilson, 174 X.C. 668, a t  670, quoting from Edwards v. 
Lemmond, 136 X.C. 330: "At the end of two years the law makes the 
demand and puts an end to the express trust, though no express de- 
mand is made by any party interested upon the executor or adminis- 
trator. H e  is in default, and an  action will lie a t  the end of the two 
years a t  the instance of any one entitled to have an account in settle- 
ment of the estate. Self v. Shugnrt, 135 N.C., a t  bottom of page 194. I t  
is familiar learning that  the statute begin$ to run whenever the party 
becomes liable to an  action if the plaintiff ic under no disability. Eller 
v. Chztrck, 121 S . C .  269. There having heen no action begun IT-itliin ten 
years, during which actions could have been brought, this action is 
barred by The Code, see. 158. Hun t  v. TVlzeeler, 116 N.C. 42-2. I n  
Wyrick v. TVyrick, 106 N.C. 8-2, this n-as intimated and was re- 
affirmed in Kennedy v. Cronzu~ell, 108 N.C. 1. Grant v. Hughes, (180) 
94 K.C. 231, and Bushee v. Surles, 77 N.C. 62, relied on by the 
plaintiff, were both cases  lier re the original administration began un- 
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der the law prior to The Code, as is stated by Daz~is, J., in Woody v. 
Brooks, 102 N.C. 344. The same is true of Phifer v. Berry, 110 N.C. 
463. At that time such actions were governed by the former law. The 
Code, sec. 136; Brittain v. Dickson, 104 N.C. 547. But section 136 has 
been repealed by Laws 1891, ch. 113, and the statute of limitations pre- 
scribed by The Code is applicable t o  this case, though original adminis- 
tration was taken out in 1866." 

The right of action for legacies and distributive shares, or to have 
an accounting with an executor and a settlement, accrues two years 
from his qualification. Rev., sew. 144 and 147. The executor is required 
to distribute and pay over the assets to those entiled thereto a t  that 
time, and if he fails to do so, they may sue for the same. Rev., sec. 360, 
ch. 12, provides that civil actions can only be commenced within the 
periods prescribed in this chapter, after the cause of action shall have 
accrued, except where in special cases a different limitation is prescribed 
by statute. But  the objection that the action was not commenced with- 
in the time limited can only be taken by answer. The Code, sec. 138; 
C. C. P., sec. 17. I t  was upon those sections that the cases above cited 
were decided. Whether the statute of limitations bars this action we 
cannot decide until we know all the facts, which are not now before us. 
It may be that it is not barred, and that defendant is liable to account 
for any trust funds in his hands, but he says that there are none suc!i, 
as he had fully accounted for them and paid them over to the proper 
persons entitled to receive them. 

It is well settled by us that when the1 statute is pleaded, the burden 
is then upon tlie plaintiff, or party against whom it is set up, to show 
that his action was commenced within tlie t inx limited by the law, and 
not upon the defendant, or the one who pleaded it, to show the con- 
trary. House v. Arnold, 122 N.C. 220; Houston v. l'hornton, Ibid, 365; 
Hooker v. Worthington, 134 K.C. 283. a t  285; Gupton v. Hawkins, 
126 N.C. 81; Sprinkle v. Sprinkle, 159 K.C. 81; Ditmore v. Rexford, 
165 N.C. 620. This being so, it mas not groper to deny the plea without 
a trial. I t  may be admitted, however, that if defendant, as executor, 
has any of the trust funds in his hands and plaintiff shows that her ac- 
tion was brought in time, he will have to account for them. But it is 
to be fairly inferred from his answer that there ale none now in his 
possession, he having fully accounted for them. But the evidence will 
reveal the true state of the case, and until it, or proper findings of the 
facts are before us, F e  are unable to say what is the executor's liability, 

if any, and if any, how much. We %re requii-ed to give the de- 
(181) fendant's answer a liberal and favorable construction, for the 

purpose of ascertaining its meaning, though informally express- 
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ed (Blackmore v. Winders, 144 N.C. 215; Brewer v. Wynne, 134 N.C. 
467), and thus considered, i t  raises an  issue a~ to the statute of liniita- 
tions, with the burden upon the plaintiff t o  show that  she is not barred. 
If not barred, she will be entitled to have tlie referee proceed, under 
the order of the court, to take and state the account, with his conclu- 
sions of fact and law. 

It may well be added that  C. S. 439, subsec. 2 (Rev., sec. 393), and 
C. S. 441, subsec. 6 (Rev., sec. 393), relate to actions against executors, 
administrators, etc., on their official bonds, m d  not against an  executor, 
administrator, etc., for a simple account and settlement. Defendant is 
relying, in this case, as we infer, on C. S., 4 5  (Rev., sec. 399; C. C. P., 
sec. 37),  and the other statutes specially mentioned in his answer. 

There was error on the plea of the statutc of limitations, and, as to 
that  plea a new trial is ordered. 

Xew trial. 

Cited: Washington v. Bonner, 203 N.C. 252; Insurance Co. v. Motor 
Lines, 225 N.C. 591. 

E. B. CAPPS, ADMINISTRATOR v. ATLANTIC COAST LINE RAILROAD 
COMPANY. 

(Filed 22 March, 1922.) 

1. Railroads-Employer a n d  Employee-CommerceFederal Employers '  
Liabili ty Act. 

In  an  action to recover for tlie wrongful death of the plaintiff's intestate 
under the Federal Employer's Liability Act, it must be alleged and shown 
that the intestate, when the injury occurred causing his death. was engaq- 
ed in the course of his employment in doing some act in relation to inter- 
state commerce, as well a s  that his employer was also therein engaged with 
regard to the subject-matter of the action. 

The Federal Employers' Liability Act, in its application to a recovery of 
damages of a railroad company for a wrongful death, operates in relation 
to interstate commerce, while a State statute, not in accordance therewith, 
operates in relation in intrastate commerce, the jurisdiction of each being 
exclusive in its respective field. 

3. S a m e  - Pleadi11gs-A1nend111ents-~4~tions-~ndition~-Prec&ent - 
Limita t ion of Actions. 

T h e r e  a State statute gives a right of action to the personal representa- 
tives of the intestate against a railroad company, for a wrongful death not 
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existing either under the common law or the Federal Employer's Liability 
Act, upon the express condition that action be commenced within twelve 
months therefrom, the lapse of the statutory time not only bars the remedy 
but destroys the liabili6; and n here the plaintiff has erroneously alleged 
a cause of action under the Federal statute nlone, a2d attempts, after the 
expiration of the twelve months, by amendmmt, to set up a cause under 
the State law, the amendment will not relate back to the commencement of 
the action, but will be regarded in effevt as a new and independent cause, 
the right to which the plaintiff has lost by his delay. 

4. Pleadings-Amendments-Actions-Statutes-Lion of Actions. 
The principle by which a new cause of action may be introduced by 

anlendnlent to the original complaint must be construed in connection with 
the right of the defendant to plead the statute of Limitations, where the 
amendment in question amounts to a departure in pkading. 

5. Railroads - Employer and  Employee - Master a n d  Servant - Federrtl 
Employers' Liability .4ct - Statutes-Wrongful Ikath-Limitation of 
Actions-Conditions Precedent. 

A statute of Virginia gave a special right of recowry against a railroad 
for wrongful death upon condition of bringing action in twelve months, or 
upon action brought and ternlinnting without adjudication of its merits, it 
required the plaintiff to bring his second action within whatever balance of 
the period that may then remain of the stated time. In plaintiff's action in 
our courts, an amendment under defendant's objection was allowed plain- 
tiff to his original cause laid under thtl Federal Employers' Liability Act, 
thereafter rernored to tlie Federal Court, which held the plaintiff, not hav- 
ing brought his action in twelve months, had lost his right under tlie 
Virginia statute, and further holding that tho cause did not lie under the 
Federal law. Plaintiff then took a roluntary nonsuit, and within twelve 
months brought his action in our State court solely under the Virginia 
statute, whereunder the cause thereof had arisen: Held, by the voluntary 
nonsuit, and the lapse of time, plaintifl"~ right under the statute sued on 
had been lost by him. The construction of the Virginia courts of the statute 
in question is applied herein. 

CLARK, C.J.. dissenting. 

APPEAL by defendant from Allen, J . :  a t  Sovember Term, 1921, 
(182) of WILSON. 

Civil action to recover damages for an alleged negligent in- 
jury and wrongful killing. From a verdict and ju~lgment in favor of 
plaintiff, the defendant appealed. 

0. P. Dickinson for plaintiff. 
F .  S. Spruill and Cad 11. Davis for defendant. 

STACY, J. The following statenlent of the case will suffice for our 
present decision: 
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The plaintiff's intestate, I .  bI. Williamson, was employed as a car- 
penter by the htlantic Coast Line Railroad Company, and on 16 ,4u- 
gust, 1913, " ~ ~ l i i l e  making investigation as to how to repair a 
section of the s t e p  of a coal chute" a t  South Richmond, Va., he (183) 
recelved injuries from which he died three days thereafter, 19 
August. 

On 15 May,  1916, plaintiff instituted suit in the Superior Court of 
Wilson County, Sortl i  Carolina. Coinplaint was duly filed, specifically 
setting up a cause of action based on the Federal Einployers' Liability 
Act, and alleging that, a t  the time of the injury, both tlie plaintiff's in- 
testate and the Atlantic Coast Line Railroad Company were engaged 
in interstate commerce. The defendant answtred, denying liability, and 
further alleging that  plaintiff's intestate, wl~ilc in its employ, was not 
engaged in any work of interstate comnierce. I n  deference to this de- 
nial and allegation, the plaintiff thcreafter, on 28 June, 1917, more 
than twenty-two months after the death of tlie decedent, upon motion 
and over defendant's objection, was permitted to set up, by way of 
amendment to the original complaint, an aclditional or new cause of 
action, based on a statute of tlie State of Trlrginia, giving a right of 
action for wrongful death. Upon motion sf defendant, tlie case was 
then removed to the District Court of tlie United States for the East- 
ern District of North Carolina; and thereafter, in said District Court, 
the defendant anslwred, setting up that  the cause of action based on 
the Virginia law had expired by the very terms of the Virginia statute, 
since the complaint showed on its face that  plaintiff's intestate died on 
19 August, 1915, inore than twelve months prior to tlie filing of said 
amendment. The act  invoked and upon which the amendment is based 
provides that  "Every such action dial1 he brought by and in the name 
of the personal representative of such deceased person, and in h e l v e  
months after his or her death." Pollard's Code of Virginia, 1901, sec. 
2903. 

I t  was held in the Federal District Court that  the coniplaint had set 
out two causes of action: one based on the 7ederal Employers' Liability 
Act and the other on the statute of the State of Virginia; and further, 
that the latter cause of action had not been instituted within twelve 
montlis after decedent's death, and was therefore barred by the Vir- 
ginia statute. The plaintiff then, and in said District Court of the 
Cnited States, on 11 ,June, 1918, suffered a voluntary nonsuit upon the 
cause of action based on the Virginia statute The original cause was 
then remanded to the Superior Court of TT'ilson County for trial. 

Thereafter, on 12 Blay, 1919, within twelve months after the judg- 
ment of nonsuit in the United States District Court, as above set out, 
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and while the original suit was still pending, the plaintiff issued a new 
summons against the defendant herein, and on 25 June, 1919, following, 
filed his complaint setting out two causes of action in identically the 
same language as that used in the complaint and amendment thereto 

filed in the original suit. The defendant, on 20 February, 1920, 
(184) filed answer to the complaint in this second action, but made no 

objection to the plaintiff prosecuting two separate and inde- 
pendent suits in the same court a t  the same time wkh pleadings exactly 
alike. 

At the Fall Term, 1919, of JVilson Superior Court, the original suit, 
based on the Federal Employers' Liability Act, was called for trial. A 
judgment as of nonsuit was entered upon the ground that plaintiff him- 
self was not engaged in work of the character of interstate commerce 
a t  the time of his injury. This was affirmed on appeal, and is reported 
in 178 N.C. 558. The plaintiff then applied to the Supreme Court of 
the United States for a writ of certiorari to have said judgment re- 
viewed, which said writ was denied in the summer of 1920. 

Subsequently, a t  the May Term, 1921, of Wilson Superior Court, the 
case a t  bar was called for trial; and the defc-ndant's plea in bar and 
motion to dismiss were overruled; from which ruling the defendant 
appealed to this Court, hut said appeal was dismissed as premature. 
Capps v. R. R., 182 N.C. 758. 

Finally, a t  the November Term, 1921, of V7ilson Superior Court, this 
case again came on for trial, and was heard before his Honor, Allen, J., 
and a jury. Upon motion of the defendant, his Honor dismissed the 
cause of action based on the Federal Employers' Liability Act, for 
that all the matters and things therein set out and complained of had 
been fully adjudicated and previously determined. The defendant also 
moved to dismiss plaintiff's second cause of action, based on the Vir- 
ginia statute, upon the ground that the same had not been set up or 
begun within one year from the death of plaintifflii intestate, and that  
the action could not, therefore, be maintained. T h ~ s  motion was over- 
ruled, and the cause submitted to a jury, which resulted in a verdict for 
the plaintiff. From the judgment rendered thereon, defendant appealed. 

The theory upon which his Honor below allowed a recovery herein 
is set out in the judgment of the Superior Court as follows: 

"The defendant, in apt time, renewed its motion heretofore made to 
dismiss the complaint as to the second cause of action, which is laid 
under the statutes of the State of Virginia, as appears in the complaint, 
for that the said second cause of action is a new cause of action, and 
not a mere amendment to the original complaint, a r d  that the same not 
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having been filed within one year after the death of decedent, is barred 
by the statute. The court overruled this motion, holding as a matter of 
law that  the cause of action set out in the three pleadings of the 
plaintiff, viz., the original complaint filed in the first suit, the alleged 
amendment thereto, and the complaint filed in the second suit, is one 
and the same, and submitted the issues to the jury upon the second 
cause of action. The defendant duly excepted." 

The con~plaint in the first suit was based on the Federal Em- 
ployers' Liability Act. The amendment to the complaint, filed in (185) 
that  proceeding, set up a cause of action based on the Virginia 
law. The judge of the United States Court, ruling on defendant's plea 
in bar, held that  the cause of action, based on the Virginia statute, had 
not been instituted within twelre months after decedent's death, and 
hence was barred by the limitation contained in the statute under 
which i t  was brought. After this ruling, the first suit proceeded to final 
judgment without further amendment, and resulted in a judgment of 
nonsuit, as heretofore noted. 

The present suit, as shown by the record, was instituted 12 May,  
1919, more than three years after  TVilliamsor,'~ death. Speaking to the 
question as to when suit must be brought, under the  Virginia statute, 
the Supreme Court of that  State, in Dowell v. Coz (Va.) ,  62 S.E. 272, 
held: "That when the declaration in an  action for death by n-rongful 
act shows on its face that  the death occurred more than twelve months 
before action brought, advantage may be taken of the limitation by 
demurrer. This conclusion is clearly correct, because, in such cases, the 
limitation affects the right as well a s  the ren~edy." And to like effect is 
the holding of the same Court in Manuel v. Sorfolk R. W. Ry. Co., 99 
Va. 188. Our own decisions, dealing with a similar statute, are in full 
accord with the doctrine announced in the Virginia cases. I n  Taylor 
v. Iron Co., 94 X.C. 523, referring to the lini~tation contained in the 
Korth Carolina statute which allows a recovery for wrongful death, ~t 
was said: "This is not strictly a statute of limitation. It gives a right 
of action that  mould not othern-iee exist, and tlie action to enforce it 
must be brought within one year after  the clcath of the testator or in- 
testate, else tlie right of action n-ill be lost. I t  must be accepted in ail 
respects as the statute gives it." 

The cause of action sought to be enforced ill this proceeding was not 
knon-n a t  the common hrv. I t  was essential, therefore, that it should 
be based on some applicable statute. There n.as a Virginia statute on 
the subject, and also the Federal Employers' Liability Act. But these 
two laws dealt with different kinds of commerce, and occupied different 
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though contiguous spheres. St.  Louis, etc'., R .  Co,  v. Seale, 229 U.S. 156. 
If the Federal statute were applicable, the State statute was excluded 
by reason of the supremacy of the former law. Michigan C .  R .  Co. v. 
Vreeland, 227 U S .  59; Renn v. R. R., 170 N.C. 128, and cases there 
cited. "Had the injury occurred in interstate commerce, as was alleged, 
the Federal act undoubtedly would have been controlling, and a re- 
covery could not have been had under the common or statute law of 
the State; in other words, the Federal act would have been exclusive in 
its operation, not merely cumulative." Wabash R .  Co. v. Hayes, 234 

U.S. 86. Conversely, i l  the State statute vvere applicable, the 
(186) Federal lam was not pertinent. Mondou v. R. R. ,  223 U.S. 1. 

"There can be no doubt that a right of recoT;ery under the Fed- 
eral act arises only where the injury is suffered whde the carrier is en- 
gaged in interstate commerce and while the emp10,yee is employed by 
the carrier in such commerce." R .  R.  v. Behrens, 233 U.S. 473. The two 
statutes, Federal and State, operated in different fields, the one in inter- 
state commerce and the othw in intrastate commerce, and each was 
controlling and exclusive in its respective field of operation. The plain- 
tiff, a t  first, elected to sue under the Federal Emphyers' Liability Act, 
and specifically alleged a cause of action arising thereunder. He  failed 
to prove his case as laid in interstate commerce. C'apps v. R .  R. ,  178 
N.C. 558. His second cause of action, based on the 'k7irginia statute, was 
not pleaded or set up until more than twenty-tno months after thc 
death of his intestate. This right of action mas therefore barred at that 
time, or rather lost, as i t  did not extend bevond the period fixed in the 
statute. Phillips v. Grand Trunk, etc., Co., 236 U.S. 662. 

"There can, of course, be no doubt of the general principle that mat- 
ters respecting the remedy - such as the form of the action, sufficiency 
of the pleadings, rules of evidence, and the statute of limitations - de- 
pend upon the law of the place where the suit is brought. But matters 
of substance and matters of procedure must not be confounded because 
they happen to have the same name. For examl~le, the time within 
which a suit is brought is treated as pertaining to the remedy. But this 
is not so, if by the statute giving the cause of action, the lapse of time 
not only bars the remedy, but destroys the liability." Central Vermont 
Ry. Co. v. White ,  238 US. 507. 

I t  follows, therefore, that under the Virginia l av ,  suit must be 
brought within one year from the death, or else the liability and right 
of action cease to  exist, and this was not done in the1 case a t  bar. Dozcell 
v. Cox, supra. 

But passing over, for the present, any question aii to whether plaintiff 
had the right to institute this action while another suit between the 
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same parties and arising out of the sasne inquiry (if it be "one and the 
same" cause of action) was pending in the sasne court, the fact remains 
that  the first reference made by plaintiff to the Virginia statute in any 
complaint, or anxmdinrnt thereto, was tlie amendment to the  original 
complaint, which amendment mas allowed, over defendant's objection, 
on 28 June, 1917, more than tn-elve months after the death of William- 
son. Hence, on 28 June, 1917,  hen plaintiff fol the first time set up an 
action under the Virginia statute, by the terms of which alone he could 
proceed, he n-as too late by more than ten inontl~s. 

Clearly, there were two causes of action set up and alleged by 
the plaintiff. A change from the one to the othcr not only involv- (1R7'1 
ed a change from fact to fact- from interstate to intrastate 
commerce- but also a change from law to lam -from thc Fedcral t o  
the State statute. Union Pnc. R. Co. v. TVyler, 138 U.S. 285. Thus the 
amenchnent filed in the original proceeding, alleged a new and indr- 
pendent cause of action, and n-as therefore a departure from the initial 
pleadmg. "-4 departure niay bc either in the substance of the action or 
defenw, or the law on which i t  is founded; as if a declaration be found- 
ed on the common law, and the replication attempt to maintain i t  by a 
special custom, or act of Parliament." 1 Cliitty on Pleading, pp. 674, 
675. 

I t  is the general rule, and consistently held with us, tha t  a new cause 
of action niay be introduced by way of nlncndrnent to tlic origind 
pleadmgs; but the established limitation on the operation of its rela- 
tion to tlie cosninencen~ent of the suit is thnt if the amendment intro- 
duce a new matter, or a cause of action different from the one first pro- 
pounded, and ~vi th  rcspect to wliich the statute of limitations mould 
then opcratc as a bar, such defense or plea nil1 have the same force 
and effect as if tlie anlcndnient vere  a new and independent suit. Kinci 
v. R .  R., 176 9 .C.  301; Belch v. R. R.,  176 K C .  22;  1IlcI,azighlin u.  
R. R., 174 X.C. 182; R. R .  v. Dill, 171 N.C. 176, and caqes there cited; 
Deligny z'. Fzirniture Co.. 170 K.C. 197; Fleming v. R. R., 160 N.C. 
196, and Union Pac. Rg .  Co. v. R7gler, supra. 

The case of Mitchell v. Talleg, 182 N.C. 683, contains nothing ~vliich 
would tend to militate against our present decision. The question there 
preqented was wlietller an attachment W O L I ! ~  lie in an action for injury 
to  the person resulting in death. TT7e held that  i t  n-odd, under the broad 
and com~?rchensive terms of the sections of tlie Consolidated Statutes 
relating to attachments. The two ca:es are scarcely related; they are 
easily distinguishable. 

But  conceding, for the sake of argument, that  by eliminating or trent- 
ing as surplusage the allegation touching the subject of interstate com- 
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merce in the original complaint, and holding that, without this allega- 
tion, it may be considered as containing a defectwe statement of n 
good cause of action under the Virginia lam., subject to be cured by 
amendment, under authority of Lassiter v. R .  R., 13Ci N.C. 89; yet, eve11 
in this event, the plaintiff is confronted with an insurmountable ob- 
stacle under the terms of the Virginia statute with respect to the iasti- 
tution of a second suit after the abatement or dismissal, without a 
determination of the merits of the previous action. In  this respect, the 
Virginia law is different from the law of North Carolina. Sec. 2903, 
Pollard's Code of Virginia, already mentioned, further provides : "But 
if any such action is brought within said period of twelve months after 

said party's death, and for any cause abates or is dismissed 
(188) without determining the merits of said action, the time said ac- 

tion is pending shall not be counted as any part of said period 
of twelve months, and mother suit may be brought within the remain- 
ing per~od of said twelve months as if such former suit had not been 
instituted." 

It will be noted that, under. the terms of this statute, the plaintiff is 
not given tlvelve months after the abatement or clismissal, without a 
determination of the merits of the first suit, within which to bring his 
second action, but only the remaining period of the twelve months 
which had not elapsed prior to the filing of the first suit; or, in other 
words, the time during which the first suit is pending is not to be count- 
ed in determining the period of twelve months from the date of dece- 
dent's death. This being the correct interpretation of the Virginia law, 
as declared by the Supreme Court of that State, it vill be observed that 
the plaintiff did not start his first suit until nearly nine months after 
the death of his intestate. Then, on 11 June. 1918, he voluntarily sub- 
mitted to a judgment of nonsuit on his second cause of action, or the 
one set up under the Virginia statute. Regardless as to how we may 
treat the allegations of the original complaint, with respect to this cause 
of action, they were clearly withdrawn for any such purpose when the 
plaintiff mas nonsuited upon his own motion. He  {hen had only three 
months and three days within which to bring another suit-eight 
months and twenty-seven days having elapsed before the institution of 
the first suit; and his second action, which is the case a t  bar, was not 
instituted until 12 May, 1919, eleven months and a day after his volun- 
tary nonsuit of the Virginia cause of action in the Federal Court. This 
was too late, as declared by the Supreme Court of Virginia in the case 
of Manuel  v, h'orfolk R. TV. Ry. Co., supra. 

Applying the above principles to the facts of the instant case, we 
think it is clear that the plaintiff's recovery must be denied and the 
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action dismissed. There appears to be no logical basis upon which i t  
may be sustained. 

Action dismissed. 

CLARK, C.J., dissenting: The plaintiff's intestate m-as killed in 
South Richmond in the service of the defendant wliile repairing a coal 
chute that  was used for coaling and sanding engines used in both inter- 
state and intrastate commerce. Before tlie expiration of the pear there- 
after the plaintiff qualified as his administrator in Ti lson County, S. 
C., and brought suit in the Superior Court oi that  rounty. I n  fillng his 
complaint lie alleged the remedy he sought to be under the Federal 
Employers' Liability Act. After 12 months had expired, upon permis- 
sion of the court, he filed an amended complaint m which he reiterated 
the matters and things alleged in the original complaint, and, in addi- 
tion, claimed the remedy under the Tirginia statute. On niotion 
of the defendant, the case was moved to the Federal Court, (189) 
where a nlotion  as made by defendant to disniirs the demand 
for the remedy alleged under the Virginia jtatute became more than 12 
months had elapsed since tlie death of the plaintiff's intestate before fil- 
ing the complaint. I n  tlie Federal Court i t   as held that  the case was 
one that  arose under the Federal act, but intimated that  the additional 
remedy claimed in the amended complaint was barred by tlie statute of 
limitations. Thereupon the plaintiff submitted to a voluntary nonsult 
as to that, and on his nlotion the cause was remanded to the State 
court to be tried under the Federal act. 

I n  the State court the dcfenclnnt renewed his motion to nonsuit the 
plaintiff on the ground that  the plaintiff's intestate was not engaged in 
interstate coimnerce a t  the time of his death, and hence the action was 
not triable under tlie Federal act. The nonsuit was granted, and on ap- 
peal to the Supreme Court of North Carolina, this Court affirmed tlie 
decision of the lower court, and an application thereafter by the plain- 
tiff to the Supreme Court of the United Statcs for a writ of ce r t~ornr i  
was denied. Immediately, however, after the case was remanded to the 
State court, the plaintiff, who liad submitted to a nonsuit on his right 
of remedy under the Virginia statute, and before 12 montlis had ex- 
pired, instituted a new suit in tlie Superior Court of Wilson. The dc- 
fendant pleaded in bar, but this was overruled by Calvert, ,J., who held 
that  the cause of action set out in the three pleadings, to wit: By  thc 
original complaint filed in the first suit; amendment thereto, and the 
complaint filed a t  the last suit ryere the Fame, and not two distinct 
causes of action. The defendant appealed, t u t  a t  September tern1 of 
this Court the appeal was dismissed as premature, and in the lower 
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court the same plea was made a t  the October tern] of Wilson, before 
Allen, J., and overruled. The case was tried on its merits, and a verdict 
of $8,000 was awarded, and from the judgment the defendant appealed. 

It n70uld seem clear that  the sole question is whether or not the 
cause of action set out in the three pleadings, to wit: The complaint 
filed in the first suit, seeking the remedy under the Federal Employers' 
Liability Act;  the amendment adding to tha t  action on the same facts 
a recovery under the remedy allowed under the Virginia act;  and the 
colnplaint filed in the second action brought in TPilson were on the 
same cause of action. The cause of action is one and the same- the 
wrongful death, which occurred but once, and therefore under the iden- 
tical circumstances and a t  the time set out in all three complaints. The 
jury have settled, upon the facts, that  the death of plaintiff's intestate 
mas caused by the wrongful act  of the defendant, ~ , n d  that  $8,000 is 3 

just measure of compensation which should be a ~ ~ a r d e d .  
While the remedy which could be awarded for recovery under 

(190) the Federal Employers' Liability Act and the remedy under the 
Virginia act may be somewhat different, t h?  fact remains that  

there is and can be only one cause of action. IT hether tlie plaintiff 
claimed a remedy under one act or the other, there was hut one cause 
of action. I t  would follow, therefore, that  when the amendment was 
allowed to set up a claim for the Virginia remedy, it, was not another or 
different cause of action, hut like a second count in a hill of indictment 
where the transaction is stated in a different form but in reference to 
the qaine offense. 

TTrhen the plaintiff brought his action for the wrongful death, whic!i 
was valid under the Virginia statute and under the Federal act, if in 
either a wrong remedy was asked it in no wise affected the statute of 
limitations of the cause of action. Thtl proceedings in each mas in :it 

court having proper jurisdiction, and the subsequtat addition, not of 
another cause of action, but  of a claim for a s o r n c d ~ a t  different rem- 
edy, in no wise affected it. 

If these were separate and distinct causes of action for the same 
wrong, then if the plaintiff -who couId not guess in advance how the 
Court would hold- had sought to join them, the action would have 
been demurrable as multifarious. If he had brought t ~ o  separate and 
distinct actions, then the defendant could h a w  pleaded the pendency of 
two actions for the same transaction. This would be worse than the 
former system of pleading by which if a illan did not guess as to what 
the Court might hold was tlie proper form of ac t im he mould go out 
of court again and again until he could g u w  the form of action which 
the judge might approve; or if lie had brought his action a t  law when 
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i t  sliould have been a suit in equity or vice versa, he would go out of 
court. 

It seems, according to the present common-sense method of pleading, 
tha t  the plnintiff, who is entitled to  bring an  action for the wrongful 
death of his intestate, instituted a proceeding setting out the facts 
thereof, and he TTas in court claiming coinpensation for that wrong re- 
gardless whether lie asked for a remedy under tlie Federal act or under 
the Virginia statute. 

It f o l l o ~ s ,  therefore, that  he having asked, upon the identical facts 
set out in the complaint. relief under the Federal act, lie could amend 
by asking the additional remedy under the Virginia statute. He  could 
not guess how the judge night  view the legal remedy npplicable, and 
therefore the plaintiff has been in court since issuing the f i r ~ t  w n t  under 
both statutes which give a remedy for tlie xmie wrongful death, leav- 
ing i t  to the courts to decide whether i t  was under one statute or the 
other. 

The amendment, setting up and claiminq a remedy under the Vir- 
ginia statute, was not a new cause of action, and dated hack to the 
original summons. 

It is true that  the plaintiff subsequently took a nonsuit as to 
the assertion of a claim for the remedy afforded by the Tirginia (191 
statute, but  he instituted a new action within 12 months, and, 
therefore, having come into court within tlie time prescribed by tlie 
Virginia Court, he was autliorized to bring this new action. 

I n  Lassiter 2. R. R., 136 S .C .  89, this ColL1rt held, in an action to re- 
cover damages for the deat11 of plaintiff's intc~atate by n-rongful act in 
another state, where the complaint would state a good cause of action 
had the death occurred in the state of tlie forum, an aincnded com- 
plaint setting forth the statute of tlle foreign state, ~ ~ h i c l i  was not done 
in tlie original, doe,. not introduce a new causc of action, nor admit tlie 
bar of the statute of linlitations prescribed by the foreign statute giv- 
ing the right of action. Our Code provides that  ('permitting an anicnd- 
ment setting up  additional facts does not add to or change the cause 
of action even when there wis  a failure to allege an  csscntial fact, but 
merely gives power to anlend by inserting other allegations material to 
the case." "The perfecting of the complaint to cure a defect in the com- 
plaint, even in material matters, is not changing the cause of action 
nor adding a new cause, but merely making a good cause out of tha t  
which was a defective statement of a cause of action because of the 
omission of material allegations." But  this is not even that  case. The 
facts were substantially the same as set out in all three instances, to 
the same tenor, and the only difference is as to what rcrnedy the plain- 
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tiff asked or was entitled to receive whether under tlie Virginia statute 
or under the Federal Employers' Liability Act. 

I n  Lassiter v .  R. R., supm,  the Court said: "The subject of an  ac- 
tion is the thing, the wrongful act for which the damages are sought, 
the contract which is broken, the act  whicli is sought to be restrained, 
the property of wliicli recovery is asked. The object of an action is the 
relief demanded, the recovery of damages or the land or personalty 
sued for, the restraint or other relief demanded." l'n this case there is 
but one state of facts, therefore there is but  one cause of action; and 
they have been pending in court since the first w i t  was issued, and 
against that  no statute of limitations has run unde- either statute. The 
demand for the damages, the relief, has been pending ~lince the first 
complaint was filed, and i t  can make no difference that a t  one time the 
relief under the Virginia statute was added, and that  a t  another time 
it was withdrawn, because during all the time this state of facts has 
existed in court, which the jury has found to be true, that  the plaintiff's 
intestate, under those circumstances, came to his w-ongful death by the 
cause of the negligence of the defendant, and damages were asked to be 
assessed. Whether the particular forn1 of relief should be granted under 
the Virginia statute, or under the Federal statute, there has been only 

one cause of action instituted This was instituted within the 
(192) statutory period, and has always been pending, and whether the 

relief sought was under one statute or the other, there has been 
no laches on the part of the plaintiff which entitled the defendant to 
go out of court without payment for the wrongful death that  11e has 
caused. 

I n  the Lassiter case it is said: "The cause of action plus the right of 
action thereon constitute what our code styles a good cause of action." 
The injuries conlplained of in the original complaint filed by the plain- 
tiff, together with his right to sue thereon under ths  statute of Virginia, 
constitute a good cause of action, but since the allegation left out, to 
wit: pleading of the Virginia statute, i t  was simply a defective state- 
men t  of a good cause of action, and not a good stal ement of a defective 
cause of action, and in such cases the courts have universally held that  
a complaint may be amended to cure a defective statement of a good 
cause of action, and in such cases the amendment relates back to the 
time of filing the original complaint." 

I n  Pelton v .  R. R., ( Iowa) ,  150 N.TV. 236-2.23, ,approved since in U. 
S. Supreme Court, the Court held, in effect, that  if the original com- 
plaint does not allege a cause of action undei the Federal act, we are of 
the opinion that  the court had the power to permit i t  to be amended by 
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alleging that the defendant was employed in interstate commerce a t  the 
time of his injury." 

In  Renn v. R. R., 170 N.C. 128, the Court cites from R. R. v. W u l f e ,  
226 U.S. 570, and says: "In that case Sallie C. TVulfe cominenced an 
action in the U. S. Circuit Court in her individual capacity to recover 
damages for the death of her son, who was killed in Kansas, under a 
right of action provided by statute for injury resulting in death. The 
defendant was engaged in interstate commerce, and the intestate was 
killed while employed in that commerce. The plaintiff could not sue in 
her individual capacity under the Federal act. More than two years 
after the injury the Circuit Court permitted an ainenclnient, by which 
she was allowed to prosecute the action as administratrix of her son. 
The U. S. Supreme Court approved the amendment, and held that i t  
was not equivalent to the commencement of a new action, so as to 
render it subject to the tn-o-years limitation prescribed by section 6 of 
the Federal Employers' Liability Act, and that the amendment related 
back to the beginning of the action." 

In the Renn case the Court said: "When the Federal Eniployers' 
Liability Act was passed, an anonlalous situation was created for that 
there were two lines of remedies for cases of this kind emanating from 
different legislative jurisdictions, the one necessarily exclusive of the 
other, both administered by the same court, and the respective applica- 
bility of the one or the other, both determined solely by the relation, or 
want of relation, of the parties to intrastate commerce. I t  is 
manifestly desirable that such an anomaly should not be made a (193) 
mere pitfall, and that it should not become an undue obstacle to 
the prosecution of a cause of action on its larger merits." This is exact- 
ly what the plaintiff is seeking to have held by this Court on this ap- 
peal. 

There was but one occurrence, creating one cause of action upon the 
same identical state of facts. If among those facts the jury should find 
that the plaintiff's intestate was killed while employed in intrastate 
commerce, that would entitle the plaintiff to recover the remedy pre- 
scribed by the Virginia statute. If, on the contrary, the jury should 
determine a t  the trial that the plaintiff's intestate mas killed while en- 
gaged in interstate commerce, then the plaintiff mould be entitled to re- 
cover the remedy prescribed by the Federal Employers' Liability Act. 
The merits are the same in either case. Whether the intestate was en- 
gaged in inter- or intrastate commerce does not affect either the cause 
of action or the right of action, nor the jurisdiction, but merely the 
remedy to be granted by the same court. Our statute provides, and we 
have always held, that the relief demanded is immaterial, and that the 
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plaintiff is entitled to recover whatever remedy the facts found by the 
jury entitle him to receive. C.S. 506 (3) ,  and cases cited thereunder. 

This being so, and there having never been but one cause of action, 
the statute of limitations ceased to run from the is:juance of the sum- 
mons in the first case, and from that tilne the allegations in the com- 
plaint have constituted a pending cause of action, on  which, if proven, 
the plaintiff was entitled to recover. It might lia\.e been alleged, in 
claiming the recovery, that the defendant was engaged in interstate 
commerce, and in the same complaint, or by amendment, that he was 
engaged in intrastate commerce, but neither of these affected the right 
of action. Both could have been alleged a t  the same time, and if one of 
these were omitted it could be supplied by an amendment, and when 
this mas done the statement of the cause of action being thus perfected, 
dated back to the issuance of the original summons -4nd when a non- 
suit was taken under the Virginia cause of action, this could be rein- 
stated within 12 months after such nonsuit in the terms of their statute. 

Shifting from asking one remedy to another, or adding an additional 
claim for remedy upon the same state of facts, coes not work any 
change in the cause of action. This has been often decided. In  Wood- 
cock v. Bostic, 128 N.C. 243, the Court held that an action a t  law mav 
be converted into a suit in equity by an amended complaint when the 
facts of the transaction a t  the base of both are the same, without the 
statute of limitations coming into play. There are numerous decisions 
in the other states to the same effect, but this is a clear statement in our 
own Court of the basic principle of our procedure, which abolishes dis- 

tinctions in forms of action and the distinction formerly existing 
(194) between actions a t  law and proceedings in equity. In  all the courts 

in which the reform procedure ol~tains, it ha3 been held that a 
change from tort to contract, or vice versa, by amending the pleadings, 
is regarded as a mere variation in a matter of form. I n  Howard v. R. 
R., 11 App. D.C. 300, i t  was held that when an ariendment has been 
made to a declaration, the question whether the action has been thereby 
opened to the bar of limitations depends upon the matter of substance. 
Whether the question of action remains the same is the test, and the 
mere change from the form of action in assumpsit to one in tort is irn- 
material. In several of the states where an action can be grounded upon 
a right conferred by statute, or upon a right at  common lam, it has been 
held that where the basic transaction is the same tl-e change from one 
to the other does not make a new cause of action. 

In  R. R. v. Pointer, 113 Conn. 952, the Cnurt held that where, in an 
action against a railroad corporation for negligently causing the death 
of the plaintiff's intestate in another state, the plaintiff omits to plead 
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the foreign statute giving a right of action for such cause, he may 
amend and supply such omission, and the amendment will relate back 
to the commencement of the action so that  the bar of the statute of 
limitations mill not come into play. 

The Supreme Court of North Carolina has repeatedly held that  there 
is a distinction between the cause of action and the right of action, the 
cause being the m-rongful acts which caused the death and the conse- 
quences, the right of action being the right to sue for tha t  cause con- 
ferred by the statute, and the Supreme Cogrt of the United States has 
repeatedly upheld such decisions of this Court, though in some juris- 
dictions a contrary doctrine has been sustained. 

There has been much ingenuity in arguing that  the plaintiff has lost 
the right to recover for the wrongful death of his intestate, but  upon the 
plain intendment of our statutes and procedure, and in equity and jus- 
tice, in this case in which the allegations in the complaint have been 
approved by the jury, and therefore must be taken as true, the bene- 
ficiaries of the deceased are entitled to recover compensation for the 
wrongful death inflicted upon him by the defendant. 

TYitliin the statutory time, tlle plaintiff brought this action upon the 
allegations of facts ~ ~ h i c h  have been sustained by the jury, and which, 
as a matter of law, whether under the Federal statute or under the Vir- 
ginia statute entitle the plaintiff to recover. The only difference has 
been, not as to the cause of action, or as to the damages, or as to the 
right of the plaintiff to recovcr, but  n-hcther he was entitled to the rem- 
edy granted by the Virginia statute or under the Federal statute. This 
being so, and the cause of action having been pleaded and pending in 
court ever since the original sulninons nTere issued, certainly the 
plaintiff should be entitled to recover, irrespective whether the (195) 
rernedy asked should be that  authorizcd by one statute or the 
other, or under both, or whether both reniedic:: were asked in the same 
action, or whether one was added and unaffected by tlle fact that  in 
deference to the ruling of n judge who took a contrary view, a nonsuit 
was entered as to  the demand for renledy ucder the Virginia statute, 
especially as that  demand was reinstated in a new action instituted 
wth in  12 months, as authorized by the Tuginin statute. 

An action for a serious wrong in a court of justice ought not to be 
denied upon metaphysical distinctions, or ingenious discussions based 
upon n matching of wits betn-een counsel. The judgment obtained by 
the plaintiff, after so long a delay, upon a verdict of the jury, in my  
judgment, should be affirmed. 
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W. J. OLIVE v. G. T. KEARSLEY. 

(Filed 22 hfarch, 1922.) 

1. Contracts-Brokers-Principal and  A g e n L E x e c u t o r y  Contract-Rev- 
ocation-Conunissioners. 

A contract for the sale of land upon con~mission is terminable before its con- 
sumation a t  the will of either party, when it is silent as  to its duration. 
Where the owner exercises his right to revoke before the broker has pro- 
cured a purchaser acceptable to him according to the terms of the agree- 
ment, the contract remains executory, and the broker, however earnest 
and beneficial his efforts, is not entitled to his commi,ssions. 

2. Same-Evidence-Questions f o r  Jury-Trials. 
Where a brolierage contract for commissions for the sale of lands is rer- 

ocable by the owner at  mill, and the evidence is conflicting as to whether 
the owner, after exercising his right to revoke, had procured a purchaser 
from another source and had independently effected the sale, or whether 
the plaintiff, suing for his cornmissions as  gent, bad performed his obliga- 
tions in obtaining the purchaser, an issue of fact is prl~sented for the deter- 
mination of the jury. 

3. Contracts - Brokers - Principal a n d  Agent - Conmissions - Agency 
Coupled Wi th  a n  Interest.  

To prevent the application of the principle by which the principal may re- 
voke an agency for the sale of land a t  will, the agency must be coupled with 
the agent's interest in the subject-matter of the contract, and not merely 
collateral thereto, as where the agent is interested only in the commissions 
he is to receive under the conditions of his executory (contract. 

APPEAL by defendant from Crunmer, J., at July Term, 1921, 
(196) of LEE. 

This is an action by a broker on an alleged indebtedness of 
$250 for making sale of land. The defendant listed the land for sale 
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with the plaintiff and a number of other brokers, and the same was sold 
to one Price. The defendant was introduced to Price by one Carter (to 
whom the defendant paid $25 for making the sale). The plaintiff was 
allowed to testify over the defendant's objection that the attendance 
of Price mas procurcd by the "influence of plaintiff," acting through one 
McGhee, who was dead a t  the time of the t r~a l .  The defendant testified 
that he sold the land himself to Price, that plaintiff was not there and 
said nothing to him about selling the land until after it was sold. 

The contest was over the right of the defendant to revoke the agency 
of brokerage. Verdict and judgment for plaintiff; appeal by defendant. 

A. A. F.  Xeawell for plaintiff. 
Hoyle 6% Hoyle for defendant. 

CLARK, C.J. The court instructed the jury: "Now it is the law In 
North Carolina that when land is placed in the hands of a broker for 
sale, and that broker has begun negotiations, that the owner cannot 
take the matter into his own hands and complete the sale and refuse to 
pay commission. Now, if you find from the evidence in this case -it is 
not refuted that the land was placed in the Lands of Olive for sale- 
if you find from the greater weight of the evidence in this case that he 
had begun negotiations and brought the buyer down, then I instruct 
you that the defendant could not take the matter out of his hands and 
avoid paying his commission." 

The instruction that if the broker "had begun negotiations that the 
owner cannot take the matter into his own hands and complete the sale 
and refuse to pay commission" was error. There was evidence from 
the defendant which denies that Olive effected the sale. He testified: "I 
placed my land with Olive for sale. I listed this land with 15 or 20 con- 
cerns that sell. I told a number of others that I would pay them to send 
me a purchaser, among them was Abe Carter, who had come from 
Rockingham County, and who was the first man who brought Price 
(the purchaser) to me. Olive said nothing to me about selling the land 
until after it was sold and the trade closed, then he claimed a commis- 
sion." 

Abe Carter testified that the purchaser, Price, lived on an adjoining 
farm to his in Rockingham County; that he told him about the Kear- 
sley place, and he agreed to go with him to look i t  over, and he bought 
the place from Kearsley. 

The law applicable in this case is thus stated in Abbott v. Hunt, 129 
N.C., in which, on page 404, i t  is said: "An agency can be revok- 
ed a t  any time before a valid and binding contract, within the 
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(197) scope of the agency, has been made with a third party. The only 
exception is an agency coupled with an interest, and that must 

be an interest in the subject of the agency, and not merely something 
collateral, as comniissions or compensation for making sale. Hartley's 
Appeal, 53 P. St. 212; 91 ,4m. Dec. 207, which holds that a power of 
attorney by which the attorney is to receive as cornpensation 'one-half 
of the net proceeds' is not a power coupled with an interest, and is rev- 
ocable. This case cites a very clear enunciation of the same principle 
by Marshall, C.J., in Hunt v. Rousmanier, 8 Wheal. 174, which is also 
cited by this Court (as to agencies to solicit insurance) in Ins. Co. v. 
Williams, 91 N.C. 69. In  Brookshire v. Voncannon 28 N.C. 231, it is 
held that a power of attorney is revocable 'at any moment before the 
actual execution of it.' To same purport, Wilcox u. Euing, 141 U S .  
627; Mansfield v. Mansfield, 6 Conn. 559; 16 Am. Dec. 76; 3Iechem on 
Agency, secs. 204-210; Hall v. Gambdl ,  88 Fed. 709. In  Sibbald v. 
Iron Co., 83 X.Y. 378; 22 Am. Rep. 441, i t  is said: 'Where no time is 
fixed for the continuance of a contract between broker and principal, 
either party can terminate it a t  will, subject only to the ordinary re- 
quirements of good faith.' A case on 'all fours' is Cofin v. Landis, 46 
Pa. St. 426, which holds (p. 434) : 'Where one, as agent for another, 
contracts to sell the land of the latter in consideration of one-half of 
the net proceeds of the sale, and there is no stipu1a;ion in the contract 
as to the duration of the en~ployment, the principal has a right to ter- 
minate i t  a t  any time and to discharge the agent from his service with- 
out notice, and the plaintiff (agent) cannot recover for any services 
rendered, or for his loss of employment after his discharge.' And al- 
most as directly in point are the recent cases, Yozlng v. Trainor, 153 
111. 428 (1895)) which holds that 'a real estate broker who produces a 
customer after his principal has withdrawn his offer. to sell, is not en- 
titled to a commission,' and Bailey v. Smith, 103 Ala. 641 (1894), which 
is to the same effect, and Xallonee v. Young, 119 N C. 549. 

n n n +, s 

"In Atkinson v. Pack, 114 N.C. 597, and Nartin v. Holly, 104 K.C. 
36, the broker had procurcd a purchaser a t  the stipulated price before 
the revocation of the power, and, of course, being an executed contract, 
the agent was entitlcd to his commission, and the same might be true 
where the revocation was in bad faith, just as the contract was about 
being consuminated, the revocation being for the purpose of depriving 
the agent of his commissions. But such is not the case here." 

This has been often quoted and always followed by this Court. In 
Thomas v. Gzoyn, 131 N.C. 461, Abbott v. Hunt, supra, was reaffirmed, 
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the Court saying that "where no term is fixed for the continuation of a 
contract, either party may terminate it a t  will"; and this was re- 
affirmed in TViVnington v. Bryan, 141 N.C. 671 and 673, which (198) 
held that a contract of this kind containing no limits as to time 
is in law a contract terminable a t  the will of either party. 

In  Trust Co. v. Adams, 1-15 N.C. 161, Walker, J., states that "K11en 
there is no definite time fixed for the employment to sell land upon 
commission, either party has a right to terminate the agreement a t  mill, 
subject to the requirement of good faith under the agreement and n 
sale made in pursuance of his contract." When such broker fails to 
con~plete the purchase upon the specified terms before the principal 
elects to terminate the agreement the principal has the right to termi- 
nate the contract if done in good faith. 

In  Wright v. Shepard, 178 N.C. 656, where the defendant, as in this 
case, claimed that he had revoked the agency and sold the land himself, 
i t  was held that this was a question of fact which was properly submit- 
ted to the jury by the judge and the verdict against the plaintiff was 
sustained. Mr. Justice Stacy was the trial judge in that case, and the 
able and instructive brief filed therein for the defendant cites and relies 
upon Abbott v. Hunt, supra, and Sibbald v. Iron Co., supra, and Trust 
Co. v. Adarns, supra, and thus sums up the doctrine which mas stated 
in those cases by the trial judge and affirmed by this Court: ''The hrok- 
er may devote his time and labor and expend his money with ever so 
much devotion to the interests of his employee, and yet, if he fails 
without effecting an agreement or accomplishing a bargain, or aban- 
dons the effort, or his authority is fairly and in good faith terminated, 
he gains no right to commission. He loses the labor and effort tvhicli 
mas staked upon success, and in such event it matters not that after his 
failure and the termination of his agency wid he had done proves of 
use and benefit to the principal." 

In Real Estate Co. v. Sasser, 179 N.C. 497, it was held, Brown, J., 
that the interest of an agent in a contract which would prevent the 
revocation of the agency must be in the subject-matter of the power, 
and not merely relate to the agent's compensation for its execution, and 
where the principal contracts for the sale of his land by the agent, the 
latter to receive whatever he could get for the land over a certain price, 
and there is no covenant not to revoke, the former may a t  any time re- 
voke the power before the completion of the deal leaving the broker 
to an action for damages for the expenses incurred by him and reason- 
able compensation for the worth of his services rendered before the rev- 
ocation. 
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In  Hagood v. Holland, 181 N.C. 64, it was held by Stacy, J., that 
"A contract of agency for the sale of land for an indefinite and unstated 

time may be revoked a t  will by the owner in the absence of 
(199) agreement or covenant to the contrary," citing Abbott v. Hunt, 

supra, and Real Estate Co, v. Sasser, supra. 
In  House v. Abell, 182 N.C. 628, the Court held that where the 

broker, "within the terms of authority given, succeeds in bringing about 
a contract of sale with a responsible purchaser, he is entitled to stipu- 
lated commission or reasonable worth of his serliices if no definite 
amount is specified, and his claim therefor is not t~ffected because the 
principal has seen proper to voluntarily surrender his rights in the con- 
tract"; and further, "a broker who has agreed, for con~pensation, to 
procure a purchaser for lands has earned his commission when he effects 
a valid, written contract for sale of the lands upon terms and with the 
purchaser acceptable to the owner, and the voluntary failure of the 
vendor to compel him to do so will not defeat the broker's claim for 
commission." It will be seen a t  once that there is no conflict in these 
rulings to the case a t  bar. I n  the later case the contract mas performed 
and the sale perfected, but the vendor refused to make the conveyance. 
But in cases like the present, where the sale was not completed, the 
principal has the right to revoke the agency a t  any time before the sale 
was perfected, or if there is a controversy whether the sale was com- 
pleted by the party who first "began negotiations," then it was error 
not to submit that question of fact to the jury. 

I n  the present case there was ample evidence, if believed, not only 
that the defendant had revoked the agcncy before the sale was made, 
but that it was actually made by another agent mhom the defendant 
paid for the service, and lie was entitled to have this phase of the evi- 
dence presented to the jury. 

For this error there must be a 
New trial. 

Cited: Gossett v. McCracken, 189 N.C. 118; Lindsley v. Speight, 
224 X.C. 455; Insurance Co. v. Disher, 225 N.C. 347; White v. Pleas- 
ants, 225 N.C. 763. 
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C. M. MINTON v. JOHN A. EARLY AND WIFE, GEORGIA A. EARLY. 

(Filed 22 March, 1922.) 

1. Criminal Law-Landlord a n d  T e n a n t a b a n d o n m e n t  of Crop-Hiring 
TenantFraud4tatutes-Constitutional Law. 

Under the provisions of our Constitution, Art. I, see. 16, inhibiting "im- 
prisonment for debt excepting in cases of fraud," C. S. 4480, making it n 
misdemeanor for a tenant to willfully abandon his crop without paying 
for advances made to him by his landlord, and not requiring allegation or 
evidence of fraud, is unconstitutional, and the further provisions of the 
statute creating a civil liability for the one hiring such tenant with knowl- 
edge of the circun~stances, being connected with and dependent upon the 
former, both in express terms and substance, is likewise unconstitutional. 
Semble, were the statute valid, an action against the person hiring the 
tenant, resting upon contract, would be jurisdictional in the court of the 
justice of the peace to the extent of $200. 

The liability of one hiring a tenant of another who has willfully aban- 
doned a crop without paying the landlord for advances he has made there- 
on fixed by the prorisions of C. S. 4480, mitliout allegation or evidence of 
fraud on the part of such tenant, is in contravention of the liberties and 
vested rights protected by constitutional guaranties that should always be 
upheld by the courts. 

3. C o u r t s T u s t i c e s  of the Peace-Jurisdiction-Landlord a n d  Tenant- 
Tort--Hiring Tenant. 

As to whether, under the common lam, one who has "willfully and unlaw- 
fully persuaded, induced, and assisted" the tenant of another to abandon 
his crops ~ i t h o u t  paying his landlord for advances made to him thereon, 
is guil@ of an actionable tort, quere; but where the action has been com- 
menced in the court of a justice of the peace it should be dismissed if to 
recover more than the jurisdictional amount of $50. 

4. CourtsTnrisdiction-Biotion+i4ction+Dismissal. 
A motion to dismiss an action for want of jurisdiction is not waived by 

answer over, but may be presented by motion to dismiss, demurrer ore 
tenus, or may be acted on by the court en n w o  motu. 

CLARK, C.J., concurs in the result. 

APPEAL by plaintiff from Culvert, J., a t  the August Term, 
1921, of BERTIE. (200) 

Civil action, heard on appeal from a justice's court. 
The action, purporting to be under C. S. 41230, is instituted by plain- 

tiff, a former landlord, against defendants, on aver~nent that one Jack 
Outlaw, after agreeing to make a crop on certain lands of plaintiff for 
1918, and receiving advancements for said purpose as plaintiff's tenant 
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to the amount of $79.82, wrongfully and willfully abandoned said crop 
without paying plaintiff for said advancements. And that defendants, 
with full knowledge of said abandonment, and after being forbidden so 
to do, employed said tenant to work for them and moved him on their 
lands, contrary to law as contained in C. S. 4480. Defendant, reserving 
the right to move to dismiss for lack of jurisdiction, and for that the 
statute on which the claim is based is unconstitutional, made answer 
denying the acts alleged against defendant, and denying any and all 
knowledge of any breach of contract by the allclged tenant, and a t  
spring term thereafter moved to dismiss the case for that the statute is 
unconstitutional. Motion overruled. Cause continued. 

At the trial term, the jury having been impaneled, the record states 
that the defendants again demurred because it appears that the action 
lies only in tort, and that the justice had no juris-liction of same, the 

demand being for more than $50, and the justice's judgment be- 
(201) ing for more than that sum. Upon such demurrer and motion, 

judgment was rendered dismissing the action, and plaintiff ex- 
cepted and appealed. 

Winston & Matthews for plaintiff. 
Alex. Lassiter and John W .  Davenport for defenc'ant. 

HOKE, J. The action is based upon C. S. 4480, and if this were n 
valid law, we see no reason why an action ex contractu could not be 
maintained for the jurisdictional amount of $200, on the same principle 
we uphold in allowing a recovery for a statutory penalty; debt being 
maintainable for a "sum certain or readily reducible to certainty from 
fixed data or per agreement." Katxenstein v. R. 12., 84 N.C. 688; 2d 
Waites Action and Defenses, p. 109; 1st Chitty's Pleadings, 108-109; 
8th Encyclopedia of Law (2 ed.). 

But, in our opinion, the statute referred to, imposing as it does the 
punishment of fine and imprisonment for abandoning a tenancy or 
crop, without paying for the advances made by the landlord, and with- 
out requiring any allegation or proof of fraud, either in the inception or 
breach of the contract, is in violation of our conckitutional provision, 
Art. I, sec. 16, which inhibits "imprisonment for debt except in cases 
of fraud." This has been virtually held in S. v. Wil!iams, 150 N.C. 802, 
wherein the Court decides, the present Chief Justice delivering the 
opinion, that without averment of fraud, a bill of indictment under this 
section, then Rev. 3366, should be quashed. And for the same reasons, 
the clause of the statute making it indictable for a landlord to fail and 
refuse to furnish advancements as per agreement is an invalid provision, 
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for without either averment or proof of fraud, both are ordinary 
breaches of contract, for which the parties cliarged may only be held 
for the civil liability. 

A similar decision appears in S. v. Gri,fin, 134 N.C. 611, where s 
conviction, under C. S. 4281; Rev., 3431, for obtaining money, etc., 
under a promise to begin certain work, and ~villful brearli, was set aside 
for lack of any proof of fraud in the tranbatlion other than the obtain- 
ing of the advances under the promise to begin the work and a failure 
to comply. 

And the same general principle is approved and applied by the Su- 
preme Court of the United States, in Bailey v. Alabama, 219 US. 219, 
a decision which this Court recognized as controlling in the Griffin case, 
supm. 

The parts of this statute which attempt to fix criminal liability on 
the tenant or cropper who has merely broker; liis contract being there- 
fore invalid because in contravention of the constitutional guarantees 
protecting the liberty of the citizen, the clause which imposes, 
or attempts to impose, civil liability on any one ernploying such (202) 
tenant or cropper with knowledge, of such breach, connected 
with and dependent as it is upon the former, both in express terms and 
substance, must also he avoided. Keith v. Lockhart, 171 N.C. 451-548, 
citing Employers' Liability Cases, 207 U.S. 463-501; Riggsbee v. Dur- 
ham,  94 N.C. 800; Black on Constitutional Law, p. 63. 

In  Riggsbee's case, supra, the principle adverted to is stated as fol- 
lows: (Vl i i le  some provisions in a statute may be unconstitutional and 
void, others may remain and be enforced, but the rule does not apply, 
when the constitutional and unconstitutional parts of the statute are 
conducive to the same object, and the dislocation of the unconstitu- 
tional part would so affect its operation that the act mould fail in an 
essential part." 

The position finds support in the fact that there is doubt if the Legis- 
lature could impose a liability of this kind upon one employing another 
who has merely incurred civil liability by a breach of his contract. 
This right of a citizen to contract and deal with another is itself anlong 
the liberties and vested rights protected by constitutional guarantees, 
and should always be carefully upheld by the courts. Smi th  v. Texas,  
233 U.S. 630; dllgeyer et al. v. State of Loulsmna, 165 U.S. 578; 6 
R.C.L. 269. 

I n  Smi th  v. Texas,  supra, Associate Justice Lamar, speaking to the 
question said: "Life, liberty, property, and the equal protection of the 
lan., grouped together in the Constitution, are so related that the dep- 
rivation of any one of those separate and independent rights may 
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lessen or extinguish the value of the other three. In  so far as a man is 
deprived of the right to labor, his liberty is restricted, his capacity to 
earn wages and acquire property is lessened, and hl: is denied the pro- 
tection which the law affords those who are permitkd to work. Liberty 
means more than freedom from servitude, and the constitutional guar- 
antee is an assurance that the citizen shall be protected in the right to 
use his powers of mind and body in any lawful calling." 

For the reasons stated, the action cannot, in our opinion, be main- 
tained upon the statute, and the judgment of the lower court dismissing 
the same must on that ground be upheld, and the pcsition is not waived 
because the defendant has answered over after demurrer overruled, 
Garrison v. Williams, 150 N.C. 674, and authorities cited. 

The plaintiff has supplemented his dwlaration on the statute by the 
averment that "defendants willfully and unlawfully persuaded, induc- 
ed, and assisted said Jack Outlaw to violate his contract with plain- 
tiff, and it is contended in the argument before us that by reason of this 
additional averment, with evidence tending to support it, the plaintiff 

could sustain a recovery as in a common-law action for wrong- 
(203) fully enticing his tenant from his position and employment, to 

plaintiff's damage. The action is said to  have originated or to 
have been originally maintained on the First English Statute of Labor- 
ers, and while it has been recognized as existent since the repeal of that 
statute, the cause of action so far as examined, has been restricted to a 
willful or malicious enticement from the personal service of another. 
Hale on Torts, pp. 264-265, and authorities cited. 

The decisions of this State would seen1 to be against the maintenance 
of such an action in the case of tenant or cropper without a valid 
statute to that effect. S. v. Ethelidge, 169 N.C. 263: Swain v. Johnson, 
151 N.C. 93; S. v. Hoover, 107 N.C. 795; Jones v. Stanly, 76 N.C. 355; 
Haskins v. Royster, 70 N.C. 601. But we are not nolv required to make 
direct decision on the question, for all the cases are agreed that such an 
action is for a tort, and this being a case on appeal from a justice's 
court, the jurisdiction may not be extended tc clainis in excess of $50. 
Sewing Machine Co. v. Burger, 181 K.C. 241, citing Cheese Co. v. 
Pipkin, 155 N.C. 391, and other cases. 

In  this aspect of the matter, the judgment of his Honor is clearly 
correct, and this, like the former position, going to the jurisdiction of 
the court, is not waived by answer over, but may be presented by mo- 
tion to dismiss, demurrer ore tenus, or may be acted on by the court ex 
rnero motu. Garrison v. Williams, supra. 

We find no reversible error presented, and the j~dgment  dismissing 
the action is affirmed. 
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No error. 
CLARK, C.J., concurs in the result. 

Cited: State v. Barbee, 187 N.C. 704; Bank u. Lacy, 188 N.C. 29; 
State v. Yarboro, 194 N.C. 504; Banks v. Raleigh, 220 N.C. 37. 

CITY O F  GOLDSBORO v. THOMAS H. HOLMES. 

(Filed 22 March, 1922.) 

Appeal a n d  Error--Fragmentary Appeal-Dismissal--Cities a n d  Towns- 
Condemnation. 

Where commissioners appointed to assess damages to land for appropri- 
ation for the purposes of a street make report, to which no exceptions are 
filed, and after the time for filing exceptions expires, the clerk, on motion 
of petitioner, renders judgment of nonsuit, which is reversed by the judge 
in term, an appeal by the petitioner is premature and fragmentary, and 
will not be entertained. 

APPEAL by plaintiff from Cranmer, J., a t  the August Term, 1921, of 
WAYNE. 

On 17 Kovember, 1919, the plaintiff made an order for the 
extension of Ash Street, and thereafter instituted a proceeding (204) 
for the conden~nation of the defendant's property. On 26 No- 
vember, 1920, the clerk made an order condemning a strip of the defen- 
dant's land 50 by 420 feet, and appointed three commissioners to ap- 
praise the land and the benefits. On 24 January, 1921, the conimission- 
ers made report, assessing the defendant'., damages a t  $35,000, and 
finding no special benefits. To this report no exceptions were filed. On 
7 March, 1921, without notice to defendant, the clerk, a t  the instance 
of the plaintiff, signed a judgment of nonsuit; and a few days after- 
ward, upon learning of this judgment, the defendant made a motion 
before the clerk to set it aside. The motion mns denied, and upon appeal 
his Honor reversed the judgment signed by the clerk. From his Honor's 
judgment the plaintiff appealed. The plaintiff has not paid the damages 
assessed, nor taken possession of the land. 

D. C. Humphrey, E. M. Land, and Dickerson & Freeman for plain- 
tiff. 

Langston, Allen & Taylor for defendant. 
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ADAMS, J. The record presents an interesting and important ques- 
tion, but we are precluded from giving it consideration a t  this time. 
His Honor's order was interlocutory, not final. The trial should deter- 
mine all matters a t  issue, so that a final judgment, may be rendered. 
An appeal that is fragmentary will not be entertained. I n  addition, we 
have repeatedly held that no appeal lies from a refusal to dismiss an 
action or proceeding. Cnpps v. R. R., 182 N.C. 758; Farr v. Lumber 
Co. Ibid, 725; Cement Co. v. Phillips, Ibid, 438. The appeal, therefore, 
must be dismissed. 

Appeal dismissed. 

Cited: State v. Lumber Co., 199 N.C. 201; Light Co. v. Mfg. Co., 
209 N.C. 562; Johnson v. Insurance Co., 215 N.C. 122; Belk's Dept. 
Store v. Guilford Co., 222 N.C. 450; Utilities Comm. v. R. R., 223 N.C. 
841. 

STANDARD OIL COMPAUY v. M. BSNKS AND J. N. POTTER. 

(Filed 22 March, 1922.) 

1. Appeal and Error--Trials-Evidenc~Questions for Jury. 
Held, the evidence in this case presented only issueri of fact for the jury 

to determine, and there was no prejudice to the appellant in the trial of 
the action. 

2. Partnership-Trials-Evidence--Questions for Jury. 
In an action to recover on a n  account for gasoline sold and delivered to 

the one running a garage and another, there was evidence in plaintiff's be- 
half that he had presented the bill to both defendants and the latter ex- 
claimed that he should have been informed before the account had gotten 
so large, that "we will straighten it up," and that ht? mould get after his 
codefendant about it, with further evidence that ont? owned the building 
and the other was a tenant therein conducting his own business: Held, 
sufficient to be submitted to the jury upon the issue of partnership, binding 
both defendants to the payment of the account. 

APPEAL by defendants from Lyon, J., at November Term, 
(205) 1921, of PAMLICO. 

Civil action to recover balance due on open account for oils 
and gasoline sold and delivered to the defendants during the year 1920. 

From a verdict and judgment in favor of plaintiff, the defendants 
appealed. 
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2. V .  R a w l s  for plaintiff. 
F.  C. Brinson for defendants .  

STACY, J. This action is brought to recover the balance due on an 
open account for oils and gasoline sold and delivered by the plaintiff 
to the defendants during the year 1920. The question of indebtedness 
was not denied; the amount only was in dispute. Plaintiff sued for 
$910.63, contending that such mas the correct amount of its claim. 34. 
Banks, one of the defendants, admitted an indebtedness of $395.49, but 
denied that any larger sum was due. Upon thc issue thus joined, the 
jury answered in favor of the plaintiff. This was purely a question of 
fact, and has been settled by the verdict. 

There was also an issue as to whether J. N. Potter was a partner and 
interested with his codefendant in the firm of 31. Banks 6- Company. 
Plaintiff's local agent testified: "I got a ;tatement from the company 
saying that 31. Banks cP: Company owed them a large account. I saw 
Mr. Banks, and also Mr. Potter, and Mr. Potter said, 'Great Lord, why 
didn't you let me know before it got so large'." There was also evidence 
tending to show that Potter owned the garage- though it was con- 
tended that he and Banks bore to each other the relation of landlord 
and tenant only -and that he stated to plaintiff's agent he would get 
after Banks about the account; and further, he is quoted as havinq 
said: "We will have to straighten it up, and I wish you had let me 
known about it before it got so large." From this evidence we think 
the jury was fully justified in finding with the plaintiff on the second 
issue. The defendant Potter did not testify. 

The whole controversy narrowed itself to questions of facts, and we 
have found no error in the trial. 

No error. 

JULIUS G. DEES v. R. H. LEE. 

(Filed 22 March, 1922.) 

Appeal and  E r r o r  - Instructions-Statement of Contentions--Objections 
a n d  Exceptions-Expression of Opinion-Statutes. 

Exceptions to the statement of the contentions of the parties by the trial 
judge in his charge to the jury, should be taken a t  the time, or a t  its con- 
clusion, so as  to afford him an opportunity to correct it, and the position 
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of the appellant taken thereafter that it  was done in such manner as a n  
expression of opinion adverse to him, is untenable on this appeal from the 
facts appearing of record. 

APPEAL by defendant from Lyon, J., a t  November Term, 1921, of 
PAMLICO. 

Civil action to recover damages for an alleged breach of contract to 
sell land. 

Upon denial of liability and issues joined, the jury returned the fol- 
lowing verdict: 

"1. Did the plaintiff and defendant contract, as alleged in the 
complaint? Answer: 'Yes.' 

"2. If so, did plaintiff and defendant rescind said contract? Answer: 
'No.' 

"3. If so, has plaintiff been a t  all times ready, able, and willing to 
perform the contract on his part? Answer: 'Yes.' 

"4. Did defendant wrongfully breach the contract, as alleged in the 
complaint? Answer: 'Yes.' 

11- a. What damage, if any, is plaintiff entitled to recover? Answer: 
'$400.' " 

Judgment on the verdict in favor of plaintiff, from which the defen- 
dant appealed. 

D. L. Ward and F. C. Brinson for plaintiff. 
2. V .  Rawls for defendant. 

STACY, J. Three of the four exceptions appearing on the record are 
directed to portions of his Honor's charge, in which he undertakes to 
state the contentions of the parties. Defendant says the contentions of 
the plaintiff were stated in such a manner as to amount to an expres- 
sion of opinion from the court. We have examined the charge with a 
view of determining whether the defendant could have been prejudiced 
in any degree by the method or form in which the contentions were 
given, but we have found nothing upon which to base any criticism. 
The charge as a whole seems to have been fair, impartial, and free 
from error. Furthermore, these exceptions come within the well settled 

rule that objections to the statement of contentions must be 
(207) made a t  some appropriate time during the charge, or a t  its con- 

clusion, so that the trial court may be giver. an opportunity to 
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correct any error in the respect indicated. S. v. Hall, 181 N.C. 527; 
Mcillahan v. Spruce Co., 180 N.C. 636, and cases there cited. 

The other exceptions are without special merit, and must be over- 
ruled. We have discovered no sufficient reason for disturbing the ver- 
dict and judgment. 

No error. 

DORA NOBLES ET AL. v. W. H. DAVENPORT. 

(Filed 22 March, 1922.) 

1. Paren t  and  Child-Advancements. 
An advancement is a voluntary and irrevocable gift of money or prop- 

er&, real or personal, i n  praesenti by a parent to a child with the intention 
on his part that it  shall represent a part or the whole of his estate to which 
the donee mould be entitled at  his death. 

2. %me--Presumptions-Donor's Intent-Equality of Division. 
The legal presumption that when a parent dies intestate he intends an 

equality of division of his estate or property between his children is sub- 
ject to rebuttal by parol evidence; and whether the transfer is to be re- 
garded as a gift, or a sale, or an advancement, the ascertained intent of 
the grantor controls as  it existed at  the time of the transaction. 

3. Same--Deeds and  Conveyances-Life Es ta te  Reserved-Estates. 
The question as to whether a conveyance of land by a father to his son 

should be construed as  an adrancement or sale is not affected by his re- 
serving to himself a life estate therein. 

4. Sam+Evidence--Parol Evidenc-Appeal a n d  Error .  
To discover whether the transfer of property by the father in his lifetime 

to his child was intended by him as an advancement, gift, or sale, in whole 
or in part, the circumstances surrounding the interested parties a t  the 
time may be considered. 

5. Same--Rebuttal. 
A substantial gift i n  praesenti by the parent to his child, by a conveyance 

of land in consideration of love and affection, or a nominal sum, is ordi- 
narily presumed to be an advancement, which presumption may be over- 
come, or rebutted where it is shown that the transfer had been made for n 
valuable or adequate consideration. 

6. Sam-Questions f o r  Jury-Trials. 
A father conveyed a large portion of his lands to his son in consideration 

of love and affection, reserving a life estate, which deed was not registered, 
and made a conveyance of other lands to a laughter for the same considera- 
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tion, which was afterwards registered and admitted to have been an ad- 
vancement. Thereafter the donor conveyed to the scm the same lands h~ 
had theretofore conveyed to him, expressing a consideration of love and 
affection and the sum of $700, receiving back a mortgage to secure the 
purchase-money notes, which was subsequently canceled of record, follow- 
ed afterwards by a release of the life estate the grantor had reserved to 
himself in his former deeds. In  an action by the donor's other children to 
declare the latter deed an advancement : Held,  the evidence was sufticient 
to be submitted to the jury upon the donor's intent, as to whether the trans- 
fer was an advancement or sale, in whole or in part ;  and held further, 
that evidence as to the value of the locus in, quo was erroneously excluded. 

APPEAL by plaintiff from Bond, J., at the ,June Term, 1921, of 
(208) LENOIR. 

Dora Nobles and her sister, Denny Nobles (the husband of 
each being a party),  instituted before the clerk a special proceeding 
against the defendant (their brother) for partition of land and ac- 
counting for advancements. The plaintiffs alleged that their father, 
S. H. Davenport, conveyed to Denny Kobles and to the defendant each 
a tract of land as an advancement, and that the petitioner, Denny, was 
willing to account. The defendant filed an answer denying that he had 
been advanced, and the case was transferred to the civil docket. The 
cause was heard in term before Bond, J., and a jury, a t  the June 
Term, 1921, of Lenoir. The follovhg issue was submitted to the jury: 
"Was the conveyance of land by deed, referred to in the pleadings in 
this cause, from S. H. Davenport to the defendant ViT. H .  Davenport 
a settlement and advancement to said defendant?" His Honor in- 
structed the jury, upon all the evidence, to answer the issue "KO." 
Judgment for defendant; plaintiffs appealed. 

Rouse & Rouse for plaintiffs. 
Cowper, Whitaker & Allen for defendant. 

ADAMS, J. S. H. Davenport, father of the plaintiffs and the defen- 
dant, died intestate, 8 September, 1919, and his wife, in January, 1909. 
On 13 October, 1905, he and his wife executed and delivered to Denny 
Nobles, one of the plaintiffs, a deed for ninety-sever acres of land, des- 
ignated a deed of gift, reserving to the grantors a life estate. This con- 
veyance was duly acknowledged before a justice cf the peace in Oc- 
tober, 1905, and in November, 1919, it was duly probated and register- 
ed. All the parties admit that it was intended as an advancement. On 
13 October, 1905, S. H. Davenport and his wife signed and acknowl- 
edged before the same justice of the peace another deed, likewise des- 
ignated a gift, purporting to convey to the defendant a tract of land 
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containing one hundred and two acres, and reserving a life estate to 
the grantors. This deed has never been registered. In each deed the 
consideration recital is natural love and affection. On 15 NO- 
vember, 1910, S. H .  Davenport, reserving a life estate, execut- (209) 
ed and delivered to the defendant another deed for said one 
hundred and t ~ o  acres, reciting as the consideration natural love and 
affection, and $700 paid by the grantee. This conveyance was acknowl- 
edged by the grantor in March, 1911, and registered in the following 
November. Simultaneously n-ith the execution of this deed the defen- 
dant executed and delivered to S. H. Davenport a mortgage on said 
land, reciting an indebtedness to the mortgagee of $700, evidenced by 
three notes. The mortgage mas acknowledged on 10 May, 1911, pro- 
bated and registered on 29 March, 1913, and marked satisfied on 20 
December, 1918. On 26 December, 1916, S. H. Davenport executed 
and delivered to the defendant a release of his reserved life estate in 
the land described in the deed and mortgage. 

His Honor's instruction cannot be sustained if the evidence, constru- 
ed most strongly for the plaintiff, Will warrant an affirmative answer to 
the issue; and we are of opinion that the evidence thus construed should 
have been submitted to the jury. 

In its legal sense an advancement is an irrevocable gift in praesenti 
of money or property, real or personal, to n child by a parent, to enable 
the donee to anticipate his inheritance to the extent of the gift; or, as 
somewhat differently defined, a perfect and irrevocable gift, not requir- 
ed by law, made by a parent during his lifetime to his child, with the 
intention on the part of the donor that such gift shall represent a part 
or the  hole of the portion of the donor's estate that the donee would 
be entitled to on the death of the donor intestate. 18 C.J. 911; 1 R.C.L. 
653; Thompson v. Smith, 160 N.C. 257; Hollister v. Attmore, 58 N.C. 
373; Meadows v. Meadows. 33 N.C. 148. The doctrine of advancements 
was the subject of statutory enactment in England as early as the reign 
of Charles 11. (22 and 23 Car. 11, 1682-83)) and in this jurisdiction it 
is set forth, as to both real and personal property, in sections 138 and 
1654 (2) of Consolidated Statutes. This doctrine is based on the pre- 
sumption that a parent who dies intestate intends equality among his 
children in the division of his property; but such presumption is subject 
to rebuttal by par01 evidence. The decision in Wilkinson v. Wilkinson, 
17 N.C. 376, may be considered in connection with Thompson v. Smith, 
supra; Ex parte Griftin, 142 N.C. 116; James v. James, 76 N.C. 331; 
Harper v. Harper, 92 N.C. 300. In  the determination of the question 
whether a transfer of property from parent to child is a gift, a sale, or 
an advancement the intention of the grantor is the controlling element. 
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Thompson v. Smith, supra; Kiger v. Terry, 119 N.C. 456; Harper v. 
Harper, supra; Bradsher v. Cannady, 76 N.C. 445; James v. James, 
supra; Cowan v. Tucker, 27 N.C. 78; 1 R.C.L. 656. And only such 

intention as exists a t  the time of the transaction is to be con- 
(210) sidered. Therefore, a parent's transfer of pmperty to his child 

may constitute in part an advancement and in part a gift or a 
sale. Walker v .  Brooks, 99 N.C. 207; 18 C.J. 918. In endeavoring to dis- 
cover the donor's intention we must consider the circumstances sur- 
rounding the interested parties a t  the time the property is transferred; 
for the circumstances may be such as to create a presumption of ad- 
vancement. Thus a substantial gift of property by a parent to his child, 
or a conveyance of land in consideration of love and affection, or a 
nominal sum, is ordinarily presumed to be an advancement. Thompson 
v. Smith, supra; Kiger v. Terry, supra; Harper v. Harper, supra. But 
if the transfer is made for a valuable and adequate consideration there 
is no presumption of an advancement, but rather the contrary. Kiger v. 
Terry, supra; Ex parte Griffin, supra. Kor is the doctrine of presump- 
tions affected by the reservation of a life estate. 18 C.J. 918, sec. 221. 

Applying these principles, although the plaintitis declare only on 
the deed of 1910, we conclude that his Honor should have submitted to 
the jury any competent evidence relating to the alleged delivery and 
acceptance of the deeds of 1905; relating to the actual consideration of 
the deed and mortgage of 1910; to the value of the land conveyed; to 
the circumstances under which the mortgage was canceled; and to the 
grantor's release of his life estate, together with any other relevant evi- 
dence tending to show the intention of the grantor rzt the time he exe- 
cuted the deed of 1910. For these reasons we hold that the plaintiffs are 
entitled to have the issues determined by another jury. 

There are exceptions to evidence wl~icli may not arise in another 
trial; but it is not inappropriate to say that in our opinion the proposed 
testimony of Benjamin Nobles and Benjamin Davis, as presented in 
the record, was properly excluded. In the circumckances disclosed it 
was not competent either as a part of the res gestce or as a declaration 
against the interest of the grantor. Hicks v. Forrest, 41 N.C. 528; Mel- 
vin v. Bullard, 82 N.C. 34; Roe v. Joumigan, 175 N.C. 261; S. c., 181 
N.C. 180; Reece v. Woods, 182 N.C. 703; Tart v. Yurt, 154 N.C. 502; 
1 R.C.L. 665 et seq.; 17 A. cSr: E. Anno. Cas., 886. 7Ye see no sufficient 
reason for excluding the proposed testimony of Calvin Robinson as to 
the value of the land if the court should hold that he is qualified to ex- 
press an opinion based upon personal observation of the property. 
Bennett v. M f g .  Co., 147 N.C. 620; Britt v .  R. R., 148 N.C. 37. 
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The plaintiffs are entitled to a new trial. Let this be certified to the 
Superior Court of Lenoir County. 

New trial. 

Cited: Paschal v. Paschal, 197 K.C. 41; Edgerton v. Perkins, 200 
N.C. 652; Allen v. Allen, 209 K.C. 745; Harrelson v. Gooden, 229 N.C. 
656. 

(Filed 22 March, 1922.) 

1. Roads and  Highways - Condemnation - Dwellings - Trees-Yards- 
Legislation-Acts-Constitutional Law. 

Unless prohibited by the Constitution, the power of the State to appro- 
priate private property to public use extends to every species of property 
within its territorial jurisdiction, and where a public-local act creates s 
county highway district and gives to it, broadly and without restriction, the 
right to condemn private property for highmiy purposes, the power so 
given will include dwelling-houses, trees and ~ a r d s  of the owners of land 
lying upon the roadway, unless such power is excluded under general or 
other State laws applicable. 

2. Same--General Laws-Restrictions-Statutes. 
The Public-Local Laws of 1921, ch. 447, creates the Duplin County 

Highway District, giring it  general powers of condemning lands for road 
purposes without reserration, and the general statutes not being applicabl~, 
i t  is held that the general right to condemn for the purposes designated 
does not exclude the dwelling, trees, or yards of the private owners, as in 
other specified instances. C. S. 706, 714, 3668, 3669, 3746, and ch. 70, Art. 
IV, sec. 2. 

APPEAL by defendant highway coininission from Lyon, J., a t  the 
January Term, 1922, of DUPLIN. 

Appeal from an order dissolving a restraining order. 
W. T. Clifton owns a life estate and Lucian Clifton the renlaindcr 

in certain real estate in the town of Faison, on which is situated a 
dwelling, occupied by W. T. Clifton, together 1~1th shade trees and yard 
shrubbery. 

The North Carolina Highway Con~mission laid out and located a 
public highway extending from Warsaw northrard to the Wayne 
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County line, passing over plaintiff's land, thence on to the Virginia 
line. Under competitive bidding the State Highwily Comnlission let 
the construction of the highway at the place in question to the defen- 
dant Lacey, who has completed a considerable part of the work. Lacey 
called on the State Highway Commission to remove the building in the 
highway as laid out, and tlie State Highway Commission called on the 
Duplin County Highway Coinn~ission to remove tli~: obstructions. The 
Duplin County commission employed J. R .  Lamb tc remove them a t  ,z 
price to be paid by the county comn~issioners. The defendants were 
preparing to move the dwelling when, on application of plaintiffs, Judge 
Lyon issued a temporary order restraining the defendants from tres- 
passing upon or interfering with the plaintiff's property. On the hear- 
ing the restraining order was dissolved, and the plaintiffs appealed. 

The only defendants are Lamb, Lacey, and the Duplin Coun- 
(212) ty  Highway Commission. 

G r a d y  & G r a h a m  for plaintiffs. 
R. D. Johnson for defendant .  

ADAMS, J. The Duplin County High \~ay  Coininission was created 
by act of the General Assembly a t  the regular sess on of 1921, and 1s 
not one of the corporations included in C. S. 1706. Public-Local Laws 
1921, ch. 447. The provisions of section 1714 are restricted to tlie cor- 
porations described in section 1706, and therefore do not apply to the 
defendant. In like manner sections 3668. 3669, and 3746 are applicable 
only to the county road commissions provided for in the chapter con- 
cerning roads and highways. C. S., ch. 70, art. 4, part 2. The defendant 
is not one of these commissions. Whether tlie State Highway Commis- 
sion entered into a contract with the Duplin County commission, under 
section 3592, does not definitely appear, and under the circumstances 
is immaterial. The State Commission is not a party to the action, and 
as the defendants entered upon the property und2r tlie alleged au- 
thority of tlie Duplin County coinmission, the right to condemn the 
property of the plaintiffs must be determined by the provisions of the 
act under which the latter cominission was created. Public-Local Laws 
1921, ch. 447. Section 12, in part, is as follows: ' That the highway 
commission shall have power, on petition or on thoir own motion, to 
relocate, construct, widen, or otherwise change public roads or parts 
thereof, and to lay out and construct new roads or parts thereof, and 
to lay out and construct new roads when in their :udgment the same 
will be advantageous to public travel, and for sucli purposes are au- 
thorized, through their agents, to enter upon lands 1.0 make the neces- 
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sary surveys. Before doing any work or construction, apart from the 
surveys, the hoard shall give to the owner of the land over u-hich the 
proposed new road or change of road may run a t  least five ( 5 )  days 
notice in writing of a time and place, n-hen and where, the highway 
commission will consider tlie question of condemning the land. If the 
landowner be a minor, or insane, sucli notice sliall be given to hi111 and 
his guardian, or, if there be no guardian, to tlie peraon with wlioin he 
is living. If the lnndon-ner be a nonresident, or cannot be found within 
the county, such notice shall be mailed to his last known address and 
publication made in a nempaper in Duplin County, at  least twenty 
(20) days before the hearing. If tlie highway comniission shall find the 
proposed improvement advantageous to public travel, and shall de- 
cide to condemn tlie land necessary for the road, they shall so declarp, 
and enter the order of condemnation in their minutes. Upon the ques- 
tion of condemnation, the findings and order of the board shall 
be subject to re vie^^ by appeal to Superior Court. No strip of (213) 
land wider than forty (40) feet, with sucli additional width as 
may be necessary for cuts and fills, shall be so required by condemna- 
tion. Upon making the order of condenmation tlie highway conmission 
shall have authority, through its agents, CG inmediately take posses- 
sion of the land described in the order and proceed to construct tlie 
said road." The procedure for ascertaining the compensation also is sct 
forth, but it in no way affects the right of condemnation. 

I t  will be observed that this act contains no sucli linlitation as is pro- 
vided in the statutes hereinbefore referred to with respect to dwellings, 
trees, or yards. In the absence of constitutional or statutory restriction 
the power of the State to appropriate private property to public use 
extends to every species of property within its tcrritorial jurisdiction. 
Richmond R. Co. v. L. R. Co., 13 How. 71; Eastern R. Co. v. B o s t o ~ ~  
R. Co., 111 Rlass. 125; 20 C.J. 587; R.  R. v. Davis, 19 N.C. 432; TVzsa- 
ler v. Power Co., 158 N.C. 466; Lewis on Em. Dom., see. 411. 

1T7e are of opinion that under the circun~stances of this rase the de- 
fendants have a right to proceed as authorized by the Legislature, and 
that the order of his Honor dissolving the restraining order should be 
affirmed. 

Judgment affirmed. 

Cited: Parks v. Commissioners, 186 S . C .  300; Lowman v. Conznzis- 
sioners, 191 N.C. 151. 
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&I. V. MOORE & COMPANY v. SOUTHERN RAILWAY COMPANY. 

(Filed 22 March, 1922.) 

1. Carriers of Goods - Negligence-Evidenc+Failu:re to Deliver--Corn- 
mon Carriers. 

Where the transportation of a box of merchandise has been made under 
a bill of lading for interstate shipment; over connecting lines of common 
carriage, evidence that the box was empty when delivered to the consignee 
is sufficient evidence of negligence to take the case to the judy in an action 
to recover damages from the delivering carrier. 

2. Carriers of F r e i g h t C o n n e c t i n g  Lines-Negligenct-Common-law Lia- 
bility-Common Carriers. 

The common-law liability of one of several connecting carriers is ordi- 
narily limited to negligence over its own line, with the burden of proof 
upon the plaintiff in the action to show facts and circumstances which 
change or affect such liability. 

3. Same-Contracts-Partnership. 
At common law a carrier was liable for loss or damage to a shipment of 

goods while in its possession with the duty to clelirer it without damage to 
the next succeeding carrier, except for causes not due to the act of God, 
the fault of the shipper or the inherent nature or quality of the goods; and 
in the absence of any contract or partnership agreement between the car- 
riers, or constitutional or statutory provision to the contrary, a common 
carrier is not required to transport goods to a point beyond its line; and 
whether such carrier is the initial, intermediate, or lerminal one, it is or- 
dinarily liable at  common law only for such loss or dimage as results from 
its own negligence. 

4. Same--Federal Statutes-Commerce--Principal a n d  Agent. 
Under the provisions of the Federal statutes applying to interstate sh ip  

ments of goods by a connecting line of carriage, the Carmack amendment 
to the Hepburn law, the receiving carrier is considered as  having made a 
through contract, with liability for loss or injury occurring from negligence 
of any of the connecting lines over which the shipment may pass, as well 
as for loss or injury occurring on its own line, on the principle that each 
connecting carrier is made the agent of the receiving carrier; but where 
the delivering carrier is sued for the loss of a shipment, and it is establish- 
ed that the loss occurred on the line of the receiving carrier, a recovery 
may not be had for such loss against the terminal carrier. 

5. Carriers of Goods-Common Carriers-Connecting Lines--Contracts- 
Partnership-Negligence. 

By a special contract or partnership relation, cornecting lines of com- 
mon carriers between themselves may malie the receiving, intermediate, or 
terminal carrier, or all of them, liable for loss or injury to a shipment upon 
whatever line the actionable negligence may occur. 

CLARK, C.J., dissenting. 
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APPEAL by plaintiff from Harding, J., a t  the June Term, 1921, 
of B~NCOMBE. (214) 

Civil action to recover damages for the loss of merchandise. 
On 5 October, 1917, the plaintiffs ordered from Friedman &: Com- 

pany of Kern I'ork a box of clothing, which was turned over to the 
Pennsylvania Railroad Company for transportation and deliveri to 
the purchasers in Asheville. The Pennsylvania Railroad then issued a 
straight nonnegotiable bill of lading containing this provision: 

"No carrier shall be liable for loss, damage, or injury not occurring 
on its own road or its portion of the through route, nor after said prop- 
erty has been delirered to the next carrier, except as such liability js 
or may be imposed by law, but nothing contained in this bill of lading 
shall be deemed to exempt the initial carrier from any such liability so 
imposed." Section 2. The defendant waq the terminal carrier. The 
agent of the defendant in Asheville collected the freight charges and 
delivered the box to the plaintiffs; and the box, when opened, was 
found to contain paper and packing, but no part of the original ship- 
ment. The plaintiffs filed with the defendant a claim for the invoice 
price of the goods, together with the charges for freight, and brought 
suit against the defendant after it had refused to make payment. The 
Pennsylvania Railroad is not a party to the action. 

The issues were answered as follows: 

lb l .  Did the initial carrier, Pennsylvania Railroad Company, (215) 
receive from J. Friedman & Company, to be transported to the 
plaintiff a t  Asheville, North Carolina, the box containing the clothing 
mentioned and described in the complaint? Answer: 'Yes.' 

"2. If so, was said clothing lost by reason of the negligence of the 
Pennsylvania Railroad Company, as alleged in the complaint? Answer: 
'Yes.' 

"3. If said clothing was delivered to said Pennsylvania Railroad 
Company, was the same lost by the negligence of the Southern Rail- 
way Company? Answer: 'No.' 

"4. What damages, if any, are the plaintiffs entitled to recover of 
the defendant? Answer: '$292.14, with interest from 5 October, 1917.' " 

The plaintiffs made a motion for judgment upon the verdict on the 
ground that the bill of lading constituted a contract or partnership by 
which the receiving carrier and the connecting lines became jointly and 
severally liable for the loss. The court's denial of the motion is assigned 
for error. 
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Lee & Ford for plaintiff. 
ilfartin, Rollins & Wright for defendant. 

ADAMS, J. The case mas appropriately submitted to the jury on the 
question of the defendant's negligence. Proof that the box was empty 
when delivered to the plaintiffs required of the de'endant an election 
between introducing testimony in exoneration and risking an adverse 
verdict on the evidence of the plaintiffs. Meredith v.  R. R., 137 N.C. 
478; White v. Hines, 182 N.C. 275. But the verdict shows that the loss 
was due, not to the negligence of the defendant, but to the negligence 
of the initial carrier. The answer to the third issue exonerated the de- 
fendant from the charge of negligence. The question for decision, then, 
is this: Upon the pleadings and the proof in this cause, can the ter- 
minal carrier, who collected the freight charges  hen the shipment 
was delivered, be held liable in damages to the consignee for the negli- 
gence of the receiving carrier, upon bare proof of carriage on a uniform 
nonnegotiable bill of lading, which contains the provisions hereinbefore 
stated? There is no contention that the defendant incurred liability 
by reason of the joint or concurrent wgligence of separate lines inde- 
pendently operated. 

As a general rule, the liability of a common carrier is presumed to be 
its common-law liability, and any party attempting to prove otherwise 
carries the burden of showing facts and circumstances which change or 
affect such liability. N .  J. Steam Nav. (70. v. Bank, 6 How. 344; R. R. 

v. Stock Co., 136 Ill. 643; R. R. v. Barrett, 36 Ohio St. 448; 
(216) Jackson v. R. R., 23 Cal. 268; Graham v. llavis, 62 Am. Dec. 

285; 10 C.J. 110. At common law a carrier was liable for loss or 
damage to property in its possession, not due to the act of God, tlie 
fault of the shipper, or the inherent nature or quality of the goods; but 
such carrier was bound to carry the shipment only over its own line, 
and to deliver it without damage to the next succeeding carrier. The 
English doctrine announced in 1841, in Muschamp v. R.  R., 8 Mees. & 
W. 421, has been repudiated by the Supreme Court of tlie United 
States, and by the greater number of the American courts, and the 
generally accepted doctrine has been stated as follows: In  the absence 
of any contract, or partnership agreement, or conr;titutional or statu- 
tory provision, a common carrier is not required tc transport goods to 
a point beyond its line, for its obligation extends only to carriage to the 
end of its route and delivery to the consignee or to the next succeeding 
carrier; and in these circumstances the carrier, whether initial, inter- 
mediate, or terminal, is liable only for such loss 0:- damage as results 
from its own negligence. In  R.  R.  v. Mym'ck, 107 1J.S. 102 (decided in 
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1883)) Mr. Justice Field said: "The general doctrine, then, as to trans- 
portation by connecting lines, approved by this Court, and also by a 
majority of the state courts, amounts to this: that each road, confining 
itself to its common-law liability, is only bound, in the absence of a 
special contract, to safely carry over its own route and safely to de- 
liver to the next connecting carrier, but that any one of the companies 
may agree that over the whole route its liability shall extend. In  the 
absence of a special agreement to that effect, such liability mill not a& 
tach, and the agreement will not be inferred from doubtful expressions 
or loose language, but only from clear and satisfactory evidence." R. 
R . v .  EX. Co.,117U.S. 1 ;  R . R .  V. R. R., 110U.S. 667; R .  R.  v. Pratt, 
22 Wall. 6 ;  R. R. v. Riverside illills, 219 U.S. 186; AlcConneLl v. R .  R., 
163 N.C. 504; Phillips v. R. R., 78 N.C. 294; Lindley v. R.  R., 88 N.C. 
550; Mills v. R.  R., 119 N.C. 694. 

The plaintiffs insist, however, that this principle is not applicable 
here for the reason that it has been modified both by the Carniacli 
amendment to the Hepburn law, and by the contract of the connecting 
carriers. I t  becomcs material, therefore, to inquire, first, into the prac- 
tical operation of the C a r m c k  amendment in its relation to intermedi- 
ate and terminal carricrs. This act provides: "That any common car- 
rier, railroad, or transportation con~pany receiving property for trans- 
portation from a point in one state to a point in another state shall is- 
sue a receipt or bill of lading therefor, and shall be liable to the lawful 
holder thereof for any loss, damage, or injury to such property, caus- 
ed by it or by any common carrier. railroad, or transportation com- 
pany to n-hich such property may be delivered, or over whose 
line or lines such propcrty may pass, and no contract, receipt, (217) 
rule, or rcylation sl~nll exempt such comnlon carrier, railroad, 
or transportation company from the liability hereby imposed: Pro- 
vided, that nothing in this section shall deprive any holder of such re- 
ceipt or bill of lading of any remedy or right of action which he has 
under existing law. 

"That the common carrier, railroad, or transportation company issu- 
ing such receipt or bill of lading shall be entitled to recover from the 
common carrier, railroad, or transportation company on whose line the 
loss, damage, or injury shall have been sustained, the amount of such 
loss, damage, or injury as it may be required to pay to the owners of 
such property as may be evidenced by any receipt, judgment, or tran- 
script thereof." 55 Lam. Ed. U.S. 178. Act 29 June, 1906; 34 St. L., 595. 
The "existing law" referred to is, of course, the Federal law. Express 
Co. v. Croninger, 226 U.S. 491. 



232 I X  T H E  SUPREME COURT. [I83 

Under this act, when the receiving carrier accepts an interstate ship- 
ment, it is conclusively treated as having made a tl-rough contract, and 
will be liable for loss or injury occurring on any connecting line over 
which the shipment may pass, as well as for loss or injury occurring on 
its own line. Express Co. v. Croninger, supra; R. I ? .  v. Carl, 227 U.S. 
639. This, on the principle that each connecting caarrier is made the 
agent of the initial carrier. In  R. R.  v. Riverside .\fills, 219 U.S. 201, 
Mr. Justice Lurton said, "Reduced to its final results, the Congress has 
said that a receiving carrier, in spite of any stipulalion to the contrary, 
shall be deemed, when it receives property in one state, to be transport- 
ed to a point in another, involving the use of a connecting carrier for 
some part of the way, to have adopted such other carrier as its agent, 
and to incur carrier liability throughout the entire l8oute, with the right 
to reimbursement for a loss not due to its own negligfance." R. R. v. Wal- 
Lace, 223 U.S. 481; Commis. Co. v. R. R., 262 Ill. 400; R. R. v. Ward, 
169 S.W. 1033. By virtue of this act, the intermediate and terminal 
carriers are made the agents of the receiving carr iu;  but the act does 
not purport, in terms express or implied, to make any connecting line 
liable in damages for the negligence of the initial carrier. 

The next question raised by the plaintiffs is whether, in the present 
case, without regard to the Carmack amendment, there was a special 
contract between the several carriers by which th3 defendant became 
liable for the negligence of the carrier first receiving the shipment. 

In  approaching the question we do not controvert the established 
principle that a special contract or partnership relation among connect- 
ing lines may make the intermediate or terminal c,urier liable for loss 
or injury, whether occurring on its own line or on the line of another 
connecting carrier. Barter v. Wheeler, 6 A. Rep. 431; Phillips v. R. R., 
supra; Lindley v. R ,  R., supra; R. R. v. Myrick, s ~ p r a .  

But in the complaint there is no allega~ion upon which to 
(218) base the application of this principle. The plaintiff does not al- 

lege either a partnership or a special contract for joint trans- 
portation. The substance of the only relevant and material allegations 
in the complaint is this: the goods were packed by the shippers and de- 
livered to the receiving carrier, to be transported by it and its connect- 
ing carriers to the plaintiffs in Asheville, and the bill of lading was 
thereupon issued. Considered in the light of section 2 in the bill of lad- 
ing, the absence of an allegation of a partnership or special contract 
for joint transportation is all the more marked. Without allegation, 
proof of such partnership or special contract is incompetent and un- 
availing; for in our procedure is firmly embedded the principle that 
proof without allegation is no less fatal than allegation without proof. 
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McKee v. Lineberger, 69 N.C. 217; i l lclaurin v. Cronly, 90 N.C. 50. 
I n  these circumstances tlie ultimate inquiry is confined to the legal im- 
port of the bill of lading. Taken in connection with tlie allegations re- 
ferred to, does the receipt or bill itself constitute a partnership among 
the connecting carriers? If ,  as we have seen, the Carmack amendment, 
does not create such partnership, we must search for an answer in the 
relation that  would have existed between the connecting lmes, by 
virtue of the bill of lading, if this amendment had not been enacted. 
Under such conditions - if the Carmack amendment were not in force 
-the receiving carrier, when the shipment was tendered, would liave 
had the right to contract either to carry tlie goods to their destination 
or to carry them safely over its own line only, and then to deliver them 
to tlie next carrier. I n  case of the latter election the next connecting 
carrier would have been the agent of tlie shipper; and in case of tlie 
former, the intermediate or terminal carrier would have been the agent 
of the receiving carrier. I n  neither event would the initial carrier liave 
been the agent of either of the connecting lineq. R. R .  v. Rlve~side 
Mills, supra; 10 C.J. 518. This conclusion is fortified by tlie provisions 
of section 2 in the bill of lading. This section is not a limitation by con- 
tract of the defendant's common-law liability; for no common-law ob- 
ligation devolves upon any carrier to transport goods over lines other 
than its own, and hence there is no common-law liability for loss or 
damage not occurring on it; own line and not caused by its own ncgli- 
gence. The plaintiffs, not having alleged a partnership or special con- 
tract, did not tender an issue relating to either question. The case 
turned upon the issues as to negligence, and the verdict was adverse to 
the plaintiffs. =It the trial there was neither an allegation nor an issue 
of a partnership or special contract, and we hold that  there TTas no er- 
ror in the judgment of the court. The plaintiffs cited Paper Box Co. ?J. 
R. R., 177 S . C .  3j1, in support of their contention; but that 
case and this are entirely distinct. Indeed, tlie question arising (219) 
in the instant case has not heretofore been presented to this 
Court for decision. 

No error. 

CLARK, C.J., dissenting: On 5 October, 1917, the plaintiffs pur- 
chased a bill of goods, $290, from Friedman & Company in New York 
City, who delivered the same to the Pennsylvania Railroad Company, 
who agreed to transport them over its own and connecting lines to 
Asheville, N. C., and gave the plaintiffs a bill of lading to that  effect. 
On 3 November, 1917, the defendant Southern Railway Company de- 
livered the box, supposed to contain the shipment of goods, to the 
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plaintiffs, and accepted payment in full of the freight from New York 
City. On opening the box it was found to contain nothing but waste 
paper and trash. The plaintiffs filed with the defendant Southern Rail- 
way Company their claim for the value of the go3ds lost and freight, 
paid. This being refused, this action was brought. 

The liability of the defendant should be settled upon the right and 
reason of the thing as heretofore decided in several cases in this Court. 
The Pennsylvania Railroad Company agreed, for itself and its con- 
necting lines, to deliver the shipment in Xsheville and the defendant 
company ratified that contract by accepting the i,hipment and deliv- 
ering the box to the plaintiffs and accepting payment for itself and as- 
sociates of the entire freight from Kew York to Aaheville. 

It is true that the Pennsylvania Railroad Company put in the bill 
of lading a denial of any responsibility for default except as to carriage 
along its own line, but under the Carmack amendment the Pennsyl- 
vania RaiIroad Company is expressly made resporsible and liable for 
the whole transit. The initial carrier could not restrict its liability 
against the responsibility placed upon it by virtue of the Carmack 
amendment, and as on behalf of itself and connecting lines i t  assumed 
a joint contract to take the shipment at  New York and deliver i t  a t  
Asheville it could not restrict that liability of a common carrier against 
the liability of any one of the lines. 

I n  the execution of the contract to take this box of goods in Xew 
York and deliver it in Asheville no valid restriction could exempt the 
defendant from liability for the goods, whose sliiplnent it accepted a t  
the beginning of its line, and the payment of the entire freight on ~vhich 
it accepted a t  its terminal point. 

A partnership cannot stipulate that it will not be liable for the mis- 
conduct or negligence of any one of its partners in t ~e transaction of the 
partnership business, and still more is it against public policy that one 

railroad company shall undertake to receivcs a package in New 
(220) York and transport it over its own and connxting lines to Ashe- 

ville, the defendant company ratifying this contract by accept- 
ing the box for shipment, transporting it along its route, and, a t  its end, 
as agent for all the lines from Kew York to As!i~xille, collect freight 
and then deny all liability. 

This proposition was discussed and fully settled in Mills v. R. R., 
119 N.C. 693, and the cases in our Reports which have followed that 
authority. Indeed, it has been held that iil spite cf any agreement to 
the contrary, or even where there is no bill of lading, there is a pre- 
sumption that a terminal carrier who delivers the freight short or in 
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bad order is liable. R. R. v. Riverside Xi l l s ,  219 US.  186; 31 L.R.A. 
(N.S.), and notes. 

The defendant relies upon the headnote in Ins. Co.  v. R. R., 104 U.S. 
146, decided in 1881, long before the Carmack amendment rendered 
statutory the liability of the initial carrier "that in the absence of :_t 

special contract, express or implied, for the safe transportation of goods 
to their known destination, the carrier is only bound to carry safely and 
deliver to the next carrier in the route"; but  the decision in that  case 
states that the facts found were that  tlierc was no through bill of lad- 
ing, and the hill of lading also specified that  tlie recelvng company 
should not be liable for any damage or deficiency beyond its terminus. 
Since then the Carmack amendment has recogn~zed that  such contract 
as this is in fact a partncrhhip agreement, and hence that  the receiving 
carrier is responsible. This statute does not negat1r.e in any respect the 
decision in I I I~ l l s  v .  R .  R., 119 K.C. 693, and numerous citation? thereto 
in 2 Xnno. Ed., and the Carnlack amendment is wholly illogical unleqs 
i t  is based upon the same principle that  this Court has always recog- 
nized as the basis of the decision in Mills v .  R .  R., supra. 

Upon the evidence the rcaconable inference arose as a matter of law 
that  tlie initial carrier was tlie duly authorized agent of the other car- 
riers through to the point of destination, not only because of the Car- 
mack amendment, but upon the foundation on which that  statute rested 
that it was a joint contract upon the bill of lading nlaking each of the 
joint lines extending from Kew York to  Asheville a member of thc 
partnership existing pro hac vice for tlie transportation of the shipment 
and liable, more especially the inltial carrier and the terminal carrier. 

The liability of the carrier for nondelivery or damage to freight does 
not require proof of negligence to be made (as was required in t h i ~  
case) by the consignee, for the carrier is an insurer evcept againat the 
acts of God or the public enemy. The court below erred in putting this 
burden on the plaintiff. 

It TI-ould be a very great hardhhip in the transportation of 
freight for long distances, over several 11nei: of road, if wlien tlie 1221) 
consignee brings smt against the last carrier in the joint contract 
and fails to locate the loss on that  line that  then i t  must sue tlie next 
carrier, and the next, and so on up through to tlie initial carrier, who 
was certainly made liable, not only itself, but as agent for all the others. 
I t  is easy for the joint lines, making for this occasion the continuous 
transportation of this shipment from New York to Asheville, to ascer- 
tain by wire or correspondence promptly, accurately and inexpensively 
where the default lies. It is almost impracticable for the consignee to 
ascertain this fact without suing in succession each member of the 
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line, and traveling from carrier to carrier and from state to state, and 
employing successive lawyers to prosecute the actim. 

This will amount practically to a denial to the shipping public of all 
remedy unless the consignee should go to the expense a t  once of suing 
the initial carrier a t  the most distant point on the line. To require a 
consignee of a small shipment like this to sue in succession a half-dozen 
carriers in order to trace and locate the loss of t l rs  $290, or any other 
shipment, is a denial of justice which should not be imposed on the 
shipping public. 

The true doctrine, as laid down in Mills v. R .  R., 119 N.C. 693; 
Gallop v. R. R., 173 N.C. 21; Paper Box Co. v. .R. R., 177 N.C. 351, 
and other similar cases, is thus summed up in Paper Box Co. v. R.  R., 
177 N.C. 351: "The various companies, which compose pro hac vice 
the through line over which any shipment passes, makes a joint con- 
tract for their own convenience, or i t  may be a quasi-partnership for 
the occasion, by which the bill of lading is given :it the point of origin 
by the receiving company on behalf of itself and as agent for all the 
others down to the place of destination, and on this joint contract any 
company on such line of through traffic can be s u ~ d . "  

Public policy and elemental principles of justice require that the 
consignee, for whom this transportation was receited and to whom the 
bill of lading is given by the initial carrier on behalf of all the carriers 
constituting the line of transportation for the goods, should be held 
liable, leaving them to apportion among themselves, or ascertain on 
which line the loss occurred. No mere technicality, nor reference to 
decisions made a t  a time when the law in regard to liability for ship- 
ments over more than one line v a s  in an unsettled state, should govern. 
The only reasonable and logical ruling, especially since the Carmack 
amendment has fastened liability upon the initial carrier, because it is 
held as acting and assuming responsibility for all the carriers, is that all 
the carriers on the line over which it is stipulated Ihat a given shipment 
shall pass are equally liable, more especially the terminal carrier, who 
collected the freight and delivered the rifled package, or failed to de- 

liver it at  all, while receiving the freight. The law must con- 
(222) form to the modern customs and inethods of transportation, and 

to the reason of things, for, as Coke says, "Reason is the life of 
the law." 

This line of carriers having agreed, through its initial carrier, who is 
certainly responsible for them all under the Carmack amendment, that 
these goods should be safely transported from KPW York to Asheville, 
should be jointly and severally held liable for the failure to deliver, or 
for the delivery in a damaged condition, of the goods which the initial 
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carrier agreed should he delivered in Asheville. Any other ruling mill 
fall short of the reasoning applicable to such shipments as laid down in 
the cases above cited. 

Cited: Tucker v. R. R., 194 N.C. 498; Merchant v. Lassiter, 224 
N.C. 346; Cigar Co. v. Gamer, 229 N.C. 174; Precythe v. R. R., 230 
N.C. 197. 

W. G.  ALLEN v. RACHEL S. SMITH ET AL. 

(Filed 22 March, 1922.) 

1. Wills-Devis-Estates-Lapsed Devises - Contingent Remainders - 
Deeds and  Conveyances-Title. 

Upon a devise of a life estate to the testator's son, after a devise of a 
life estate to his mother, with further limitation over to the testator's 
children, and the heirs of such as are dead, the devise to the son lapses 
upon his death before that of the testator, and the mother being yet alive 
the contingency upon which he map take the second life estate can never 
happen; and the title to the estate vests iil the testator's children who 
were alive at  the time of his death, either by descent or by inheritance, 
subject to the life estate of the mother, and R deed in proper form execut- 
ed by her and by them, being the tenant for life and the remaindermen, mil1 
convey the fee-simple title absolute, upon the facts stated in the case. 

2. IVills-DeviseEstates-Life Estates-Power of Disposition. 
A d e ~ i s e  to the wife of all of testator's estate, "for and during her nat- 

ural life to do with as  she pleases and h a w  the income therefrom," re- 
stricts her right to convey or dispose of any part of the estate, to that which 
she takes under the will. an estate for life. 

APPEAL by plaintiff from Devin, J., a t  the Narch  Term, 1922, of 
WAKE. 

This is a controversy as to the ownership of and title to the tract of 
land containing 245.3 acres in Swift Creeli Township, Wake County, 
which is particularly described in the record. The ability of tlie defen- 
dants to convey a good and perfect title to the plaintiff in compliance 
with their contract depends upon the true construction of Bryant 
Smith's m-ill, hereinafter qet forth, Arthur E. Smith, the son of Bryant 
Smith, named therein, being dead and the widow of said Bryant 
Smith being still alive. The defendants are the children of the (223) 
testator and their husbands or wives, as the case may be. 
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B y  agreement of tlie parties, the case was subnlitted to the court 
(Judge Devin presiding) to find the facts and declare the law thereon, 
and enter judgment accordingly. The facts were jound by the court, 
and the following judgment entered, which conta ns a recital of the 
facts thus found: 

The above entitled action duly and regularly coming on to be heard, 
and being heard, and i t  appearing to the court that  all the defendants 
above mentioned have been either served with summons or have accept- 
ed service of summons, and have all been duly and properly inade 
parties to this action and are in court, and that  all of the parties, plain- 
tiff and defendants, have waived a trial by jury anti consented that  the 
court shall find the facts and determine tlie law concerning the matters 
in controversy, and that  the same may be done by the undersigned 
judge, either in term or out of term, and either within or out of Wake 
County, and the court having heal-d the evidence offered by the parties, 
hereupon the court doth find and adjudge as ~ O I I O J Y : ~ ,  to wit: 

1. That  the defendants executed the option to the plaintiff, dated 
6 December, 1921, copy of which is attached to the answer. 

2. T h a t  Rachel S. Smith is the widow of Bryant Smith, deceased, 
and D .  C. Smith, C. E .  Smith, Evic. hIorgan, Bessie Jordan, and 
Mollie F. Morris are the children of said Bryant Smith, deceased, and 
that the said Bryant Smith Icft a last will and testament in the words 
and form set forth in paragraph 4 of the complaint as follows: 

This is my last will and testament: 

I give all my estate, both and real, and wherever situated, to my  
wife for and during her natural life to [do] with as she pleases and 
have the income therefrom. 

A t  the death of my wife, if my son Arthur E. Smith should survive 
his mother - I give all my estate both real and p~:rsonal to him dur- 
ing his life, and a t  his death then to be equally divided among my 
children who then may be living - if any of my children should be 
dead, their heirs to inherit their share. 

I want all my just debts paid and my body to hr~ve a decent burial. 
I nominate and appoint my  son, David C. Smith, and T .  A. Smith 

executors hereto without bond. 
His 

BRYANT X SMITH. 
Mark 
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3. Tha t  the said Bryant Smith died seized and possessed of 
the land described in paragraph 3 of the coniplaint, and being (224) 
the land described in the said option hereinbefore referred to. 

4. That the said Bryant Smith left him surviving his widow, the 
said Rachel Smith, and five children, to wit: D .  C. Smith, C. E. Smith, 
Evie Morgan, Bessie Jordan, and RIollie F. hlorris. 

5 .  That  Arthur E. Smith, the son of Bryant Smith, mentioned in the 
will of the said Bryant Smith, predeceased his said father. 

6. Tha t  the defendants, D. C. Smith, C. E. Smith, Evie Morgan, 
Bessie Jordan, and Nollie F. illorris, are now seized of an indefeasible 
estate in fee simple in the said land, subject only to the life estate of 
their mother, the said Rachel S. Smith, therein. 

7. That  the defendants are able to convey to the plaintiff a good 
title to the said land, and have offered to the plaintiff a valid deed con- 
veying to him a good, sure, and indefeasible title to the said land in fee 
simple. 

8. Tha t  tlie plaintiff be and he is hereby required to accept said 
deed and pay to the defendants the purchase price of said land men- 
tioned in said option, to wit: the sum of $6,300, with interest thereon. 

9. T h a t  tlie defendants recover of the plaintiff and his surety, 
Daniel Allen, their costs in this action, to be taxed by the clerk of the 
court. 

W. -4. DEVIN, Judge. 

To the foregoing judgment the plaintiff excepted, and appealed. 

Temple ton  &. Temple ton  for plaintif f .  
R. N. Simwa for defendants.  

l T 7 ~ ~ ~ ~ ~ ,  J., after stating the facts as above: As Arthur E. Smith's 
life interest was contingent upon his surviving his mother, it never has, 
and never can, vest in him, as lie failed to survive his mother. H e  also 
died before his father, and by reason of that  fact the devise to him 
lapsed. This is conceded by the plaintiff. The contingency upon which 
the estate in tlie land was: limited to tlie children can never happen, as 
it has bcconie impossible by Arthur's death In tlie lifetime of his mother. 
and even of his father. Either one of t ~ o  results must follow. The 
estate was thereby rested absolutely in the testator's children under the 
will, or they took it by inheritance from their father, and in either caae 
they can convey a good title. The intermediate devise for life to Ar- 
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thur, the son, having failed to take effect, either by lapse or by his 
death, in the lifetime of his mother, or befort the happening of the con- 
tingency upon which it was limited, that is, his survival of his mother, 
i t  is the same as if it had never existed, and was no obstacle to the 

complete vesting of the remainder in the children in fee. It mat- 
(225) ters not, as we have before said, how the remainder, after the 

death of the widow, l l r s .  Rachel Smith, vests in them, whether 
under the will of their father or by inheritance from him, for in either 
view they have the vested estate, subject only to their mother's life 
interest. We cannot adopt the plaintiff's contention 1,hat the contingency 
which would have affected the children's interest if Arthur had lived, 
and survived his mother, should be transferred by construction of the 
terms of the devises to her life estate so that  only those children who 
outlive her will take, as they only could take had Arthur continued to 
live, and survived his mother. A t  the time of Arthur's death all the 
children mere living, and are still living. hrthur'r, estate never took 
effect, as he did not survive his mother, and because of this contingency 
annexed to it, namely, that  he should survive her in order for the life 
estate to vest in him, i t  never can take effect or vest in him. 

This view has the advantage of executing the intention of the testator 
as manifestly declared in his will. His object being chat his rvife should 
have the first life estate, and if Arthur survived her, he was to have the 
second life estate, with remainder a t  his death to the testator's children 
who then may be living. A limitation somewhat similar to the one con- 
tained in this mill mill be found in 2 Underhill on IVills (Ed. of 1900), 
p. 731, sec. 537, and note 2. The testator evidently intended to provide 
for a life estate in the land to Arthur, if he outlived his mother, and 
if he did not, that  his children should them have the remainder in fee 
a t  the death of their mother, which would be a vested one. There is 
nothing in the contention that  by the terms of the will, and especially 
by  the expression, "I give all my  estato both (personal) and real, and 
wherever situated, to my  wife for and during her natural life to (do) 
with as she pleases and have the income therefrom," the widow has the 
right to convey or dispose of any part  of the estate, her interest being 
restricted to an  estate during her life. Herring v. Williams, 138 N.C. 1. 
I n  the passage quoted above, the testator referred to her life estate and 
to no greater interest, as being in her, or intended to be vested in her, 
nor to her right to dispose of any such interest in the land. 

As to the interest originally acquired by Arthur I:. Smith being con- 
tingent in its nature, see Starnes v. Hill, 112 N.C. 1 and Richardson 1). 

Richardson, 152 N.C. 705. 



N.C.] SPRISG TERM, 1922. 241 

We agree with the court below that  a deed properly executed by the 
defendants, and sufficient, in form and legal effect, to convey the in- 
terests of the parties to it d l ,  when properly proved and registered, 
pass to the plaintiff a good and indefeasible title to the land in quus- 
tion. 

There was no error in the judgment upon the findings of fact. 
Affirmed. 

Czted: Roane v. Robznson, 189 S .C.  632; Brown v. Guthrey, 190 
N.C. 823; Jones v. Fzrlbrighf, 197 S.C.  279; Drron v. Hooker, 199 K.C. 
676; Black v. Trembly,  209 N.C. 744. 

(Filed 20 March, 1022.) 

1. Executors a n d  Administrators-ll'ills-Devisavit Vel Non-Evidence- 
Admissions. 

Admissions of the esecutor are generally incompetent against the de- 
visees, upon the issue of devisavit veZ non, especially when those sought to 
be introduced vere made in the lifetime of the testator and necessarily b e  
fore the relationship as executor has existed, or before he was acting in a 
representative capacit~. 

2. S a m e J o i n t  Interests. 
The interest of an executor in the will of tile deceased upon the issue of 

devisavit vel  non is distinctive from that of the devisees under the mill 
who have a joint interest, among themselves, and his declarations against 
their interests will not bind them, especially rrlien those sought to be intro- 
duced in evidence were made in the lifetime of the testator. 

3. Evidence - Character-Civil Actions-Substantive Evidence--Wills- 
Devisavit Vel Non-Executors a n d  Administrators. 

Upon the trial of a civil action the evidence as  to the character of the 
parties who have taken the witness stand in their own behalf may ordi- 
n a r i l ~  be received as affecting the credibility of their testimony, or may be 
corroborating and impeaching in its effect, but not as  substantive evidence, 
and an instruction upon the trial of deljisauit %el lzolz that evidence as to 
the character of the witnesses, including the caveator, who had taken the 
witness stand, may be received as substantive evidence, is erroneous. The 
reason for the application of a different rule in actions for libel and slander, 
and in criminal actions, pointed out. 
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APPEAL by propounders from Cranmer, J., a t  Ju ly  Term, 1921, of 
LEE. 

Issue of devlsavit vel non raised by a caveat to the will of Susan 
McKay. Alleged mental incapacity and undue influence are the grounds 
upon which the caveat is based. 

The jury returned the following verdict: "Is thcb paper-writing pro- 
pounded, and every part and clause thereof, the last will and testament 
of Susan E. AIcKay? Answer: 'No.' " 

Judgment on tlie verdict, from which the propouqders appealed. 

Hoyle & Hoyle a72d Gavin & Jackson for propounders. 
Baggett R: Mordecai and A. A. F. Seawell for caveators. 

STACY, J. There are two fatal errors, appearing on tlie record, which 
entitle the propounders to a neIy trial or to a venire de novo. 

John Yarborough, one of the caveators, was allowed to testify, over 
objection, to an alleged conversation which he had had with 31. M. 
Draughan in regard to the mental capacity of the testatrix. This con- 

versation is alleged to have taken place during the lifetime of 
(227) tlie deceased, and was offered as an admission or declaration 

against interest - the said Draughon later having qualiffed as 
executor of the will, thougli not named as a beneficiary therein. Up to 
this time the executor, who was one of the propounders, had not gone 
upon the witness stand; and, in fact, he did not testify a t  all. W e  think 
the evidence was incompetent, and that  its reception was hurtful and 
prejudicial. 

As a general rule, statements or admissions of an sxecutor, or admin- 
istrator, are not competent or admissible as agaimt the heirs or de- 
visees. Davis v. Gallagher, 124 S.Y. 487; Marshal! v. A d a m ,  11 111. 
37. Especially would this rule be applicable when the alleged declara- 
tions, as here, were made prior to the beginning of the executorship. 
The executor could not, then, in a representative capacity, have been 
engaged in the performance of a duty, pertaining to the estate, so as to 
make his declarations pertinent and admissible as constituting a part  
of the res gestce. Church v. Howard, 79 N.Y. 415. -4s against the bene- 
ficiaries under the will, this testimony would fall in the category of 
hearsay evidence. Furthermore, adinissions are r ece i~ed  on the principle 
that  they are statements against the interest of the party making them; 
but, in the instant case, statements made by Draughan, during the life- 
time of the testatrix, could not be binding as against those claiming 
under the will. Jones v. Jones, 21 N.H. 219; Jones on Evidence, vol. 2, 
sec. 253. True, the personal representative may propound and defend 
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the will in common with others, including the legatees; but, in law, his 
interest is of a different character from theirs. The mere fact that  sev- 
eral persons may have a common interest, as contradistinguished  fro::^ 
a joint interest, in a given subject-matter, does not ipso facto render 
their admissions competent against each other. This is the modern rule, 
and it is approved by a number of decisions in this and other jurisdic- 
tions. Daugherty 21. Taylor, 140 N.C. 446; Beldzng v. Archer, 131 S.C. 
287; Dean v. Ross, 105 Cal. 227; Eakle v. Clarke, 30 Md.  322; Eiy)?zaa 
v. Wheeler, 29 Fed. 347. 

Again with reference to the evidence of the good character of some 
of the n-itnesses, his Honor charged tlie jury as follows: "There has 
been, gentlemen of the jury, evidence tending to show the good char- 
acter of ~ ~ i t n e s s e s  who have testified, and if I recall correctly, as to tlie 
caveators, some of them, a t  least, and I instruct you that  this is sub- 
stantive evidence, and r d l  be so regarded by you in your consideration 
and deliberation." Propounders excepted. 

This charge was erroneous. OrdinariIy, in civil actions, evidence of 
the character of parties and ~ ~ i t n e s s e s  is admissible only as affecting the 
credibility of their testimony. Lumber Co. v. Atkinson, 162 S . C .  301, 
and cases there cited. Such evidence may be corroborative or impeac!i- 
ing in it? effect; but, as a general rule, it is not to be considered 
by the jury as substantive proof. Tlie rule may be otherwise in 1225) 
actions for libel and slander, seduction, and tlie like, where the 
character of one or more of the parties or principals is directly involv- 
ed, but this is not one of those cases. For exceptions to the general rule. 
see iVorns v. S t e w a ~ t ,  105 S .C .  455, and cases there cited. 

I n  all criminal prosecutions, certainly those involving moral turpi- 
tude, the defendant may elect to put his character in issue, and thus 
produce evidence of his good reputation and standing in tlie conmunity 
(8. v. Hzce, 117 N.C. 782) ; but if this be not done, the State cannot 
offer evidence of his bad character unless and until he has been ex- 
amined as a witness in his o m  behalf, and even then - tlie defendant 
not electing to put his character in issue- the impeaching testimony 
is permitted to affect only liis credibility as a witness and not the ques- 
tion of his guilt or innocence. Marcom v. A d a m ,  122 N.C. 222; S. v. 
Traylor, 121 S . C .  674. Of course, in proper instances, in criminal case., 
where the defendant chooses to put his character in issue, tlie pertinent 
evidence, pro and con, then becomes substantive proof, and may be con- 
sidered by the jury as such. S.  v. Xorse,  171 N.C. 777; S .  v. Clonenger, 
149 N.C. 567, 

For the errors, as indicated, there must be another trial, and it is 30 

ordered. 
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New trial. 

Cited: State v .  Moore, 185 N.C. 640; State v .  Love, 189 N.C. 771; 
State v .  Colson, 193 N.C. 238; State v .  ATance, 195 K.C. 48; State v. 
Roberson, 197 N.C. 658; State v .  Davis, 231 N.C. 665;  State v .  Brid- 
gem, 233 N.C. 578. 

0. F. WHITE v. FISHERIES PRODUCTS COMPANY. 

(Filed 29 March, 1922.) 

1. Escrow - Bills and  N o ~ e s  - Negotiable Instruments--Evidence--Par01 
E v i d e n c d o n t r a c t s .  

The maker of a negotiable note may show, as  between the original par- 
ties, a parol agreement that the payee had accepted it  to be valid only upon 
the happening of a certain event, and in violation thereof had transferred 
it  to an innocent purchaser for value, in due course, in his action to recover 
the amount of the note that he had been forced to pa,y to the holder, when 
the agreement resting in parol does not vary, alter, or contradict the writ- 
ten terms of the instrment. 

2. Same--Vary, Alter, o r  Contradict. 
I t  may not be shown by parol that a negotiable note was to be held in 

escrow in contradiction of its express written terms that the payee may 
cash it  before maturity, and the maker would pay it  when i t  should be- 
come due. 

3. Escrow - Evidence--Fraud-Appeal a n d  Er ror -Ques t ions  fo r  Jury- 
Evidence. 

Where there is allegation and evidence that the defendant had fraudu- 
lently negotiated a note in violation of a parol agreement that it  should be 
held in escrow, to the loss of the plaintiff in being compelled to pay the 
note in the hands of a purchaser for value in due course, it is reversible 
error for the trial judge to refuse to submit the i s s ~ ~ e  of fraud and have 
only that relating to the establishment of the escrow relied upon by the 
plaintiff, which was answered by the jury ior defendant under a peremp- 
tory instruction. 

APPEAL by defendant from Culvert, J., a t  November Term, 
(229) 1921, of BERTLE. 

Civil action to recover damages for an alleged wrongful con- 
version and negotiation of plaintiff's promissory notes in violation of 
the understanding and agreement between the parties, that same should 
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remain in escrow and not become operative or effective unless and un- 
til tlie plaintiff sold his farm for $35,000, which he never did. 

From a verdict and judgment in favor of plaintiff, tile defendant ap- 
pealed. 

lJ7Ct'inston R. Matthews and Gillnm & Davenport for plaintiff. 
Rountree & Carr and 0 .  H. Gziion ~ O T  defendant. 

STACY, J. Plaintiff alleges that  on 17 June, 1920, he gave to the 
defendant's agent three promissory notes, aggregating the sum of 
$11,410, due 1 June, 1921, tlie same to be placed in the Bank of Col- 
erain for safe-keeping, and, in the event the plaintiff sold his farm in 
Choman County before the maturity of said notes, it was understood 
and agreed that  he would take tliem up by paying the principal sum 
with interest and receive 761 shares of tlie capital stock of the Fisheries 
Products Company; provided further, that should the plaintiff fail to 
sell his farm, as above stated, the notes were to hc returned and all ne- 
gotiations abandoned. Instead of depositing said notes in accordance 
with the above understanding and agreement, it is alleged that clefen- 
dant's agent wrongfully, fraudulently, and with intent to cheat the 
plaintiff, negotiated said notes to tlie Bank of Colerain, wllicli became 
an innocent purchaser thereof for value, and that the plaintiff was 
thereby forced to pay the same a t  maturity, although lie had not been 
able to sell his farm, as contemplated, and the contingency upon which 
the notes were to take effect, as between the original parties, had not 
occurred. 

The law relating to  conditionally delivered contracts lias been sanc- 
tioned and approved by us in a number of carefully considered deci- 
sions, and it is now very generally recognized, applied, and followed In 
this as \yell as in other jurisdictions. Farnigton v .  -IIcAYeill, I74 N.C. 
420; Bozcser v. Tarry, 1.56 N.C. 35; Gaylord V .  Gaylord, 130 
N.C. 222; Hughes v. Crooker, 148 N.C. 318; Aden v. Llozib, 146 1230) 
N.C. 10; P ra t t  v. Chafin, 136 S . C .  350; Kelly v. Olzver, 113 
N.C. 442, and Ware v. Allen, 128 U.S. 590. It is said in Xnson on Con- 
tracts (Am. Ed.) ,  318: "The parties to a mi t t en  contract may agree 
that until the happening of a condition, which is not put in writing, the 
contract is to remain inoperative." And again, in Tt7ilson v. Powers, 131 
Mass. 539: "The manual delivery of an  instrument may a h a y s  be 
proved to have been on a condition which lias not been fulfilled, in 
order to avoid its effect. This is not to show any modification or altera- 
tion of the instrument, but that  i t  never became operative, and that its 
obligation never con~menced." These excerpts are quoted with approval 
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in Garrison v. Machine Co., 159 N.C. 285, where the same doctrine is 
announced by Walker, J.,  in an  elaborate revie~v of the authorities on 
the subject now in hand. 

But  the defendant contends that  the foregoing principles are not ap- 
plicable to the facts of the instant case; or, a t  least, that  the evidence 
tending to bring them into operation cannot be admitted without vio- 
lating other equally well known and established rules of procedure. On 
the back of each note, over the signature of the plaintiff, appears 3 

printed endorsement in the following  word^: "To any bank or banker 
anywhere: This is to certify that  this note is given as a cash considerw- 
tion. Therefore, i t  will be satisfactory to me for the holder to cash thls 
note before i t  is due. And I will pay same in full a t  maturity to the 
purchaser." I n  addition to this endorsernent, there  as a clause in the 
contract for the purchase of the stock, duly signed by tile plaintiff, as 
follows: " 9 0  condition or agreement, other than those printed herein, 
shall be binding on either the seller or the buyer." 

It is clear from the foregoing endorsement and stipulation, in the 
contract of sale, that, in the absence of any fraud or mistake, the plain- 
tiff will not be allowed to show the or;d agreement in regard to plac- 
ing the notes in escrow, as this would be in direct  contradiction to the 
terms of his written contract. "It is a rule too firmly established in the 
law of evidence to need a reference to authority in its support, that 
par01 evidence vil l  not be heard to contradict, add :o, take from, or in 
any way vary the terms of a contract put  in n-riting, and all contem- 
porary declarations and understandings are incompetent for such pur- 
pose, for the reason that  the parties, when they reduce their contract to 
writing, are presuilied to have inscrted in it all the provisions by whicli 
they intend to be bound." Ray v. Blackzrell, 94 S.C. 10. And to like 
effect are many decisions in our reports, too numerous to be cited here. 

I n  Walker v. T'enters, 148 N.C. 388, the present C'hief Justice, speak- 
ing to this question, aptly said: "It  is true that  s contract may i j e  

partly in writing and partly oral (except n-hca forbidden by the 
(231) statute of frauds), and that  in such cases the oral part of the 

agreement may be shown. But  this is subjecl to the well ebtab- 
lished rule that  a conteinporaneous agreement shall not contradict that  
which is written. The written word abides, and is not to be set aside 
upon the slippery inenlory of man." See, also, Jiolfi t t  v. Illaness, 102 
N.C. 457, one of the leading cases on thir subject, and Sykes v. Everett, 
167 S.C.  600; 31fg. Co. v. McCormick, 173 S.C. 277; Bland v. Hay- 
vester Co., 169 K.C. 418; Guano Co. v. Lzvestock Co., 168 S . C .  447; 
Thonzas v. Carteret, 182 N.C. 374, and cases there cited. 
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Plaintiff also alleges that the defendant's agent procured the notes in 
question by false and fraudulent representations, and he seeks, in this 
action, to recover for the loss thus occasioned by sucli deceit, etc., etc. 
But there mas no issue of fraud subinitted to the jury. His Honor held 
that ,  under Hughes v .  Crooker, 148 S.C.  318, such would not he neces- 
sary and directed a verdict for the l~laintiff on a simple issue of intlebt- 
edness. This, we think, n.a-: erroneous. 

Upon the instant record, unless the plaintiff can mal;e good his alle- 
gation of fraud, it appears that his recovery must he denied. 

For the error as indicated, there illust be a new trial or n venzre de 
novo, and it is so ordered. 

New trial. 

Cited: Glover v. Gz~ano Co., 184 N.C. 622; Tt'hzte zl. Products Co., 
185 N.C. 69 ,  70, 72; Bzcildmg Co. v .  Sanders, 185 N.C. 331; TT7atson v. 
Spurner, 190 K.C. 730; Roebzlck v. Carson. 196 N.C. 673; Hlll 21. I n -  
surance Co., 200 S . C .  306; 191s. Co. 21. IIcrehead, 209 N.C. 173, 177; 
Lemer Shops v .  Rosenthal, 225 N.C. 322; Hall v .  Christiansen, 240 K.C. 
397. 

J. J. COOPER ET AL. V. BOARD OF COMMISSIONERS O F  FRANKLIN 
COUNTY. 

(Filed 29 March, 1922.) 

Roads and  Highways-Road Districts-Bonds-Taxation-Sinking F u n d  
-1nteresGStatutes. 

Where the Legislature has created a special township road district and 
authorized the county commissioners to issue bonds, and for the purpose :?f 
providing for the "payment of said bonds and the interest thereon, and for 
the construction, improvement, and maintenance of the roads of said town- 
ship," to levy a special tax of not less thnn 25 cents nor more than 73 
cents on the $100 worth of property, the a% by the use of the R-ords "to 
provide for the payment of said bonds," does not authorize a present tax 
lerr  for the accumulation of a sinking fund for the retirement of the bonds 
a t  their maturity forty years hence, but the bonds are valid. Where the 
commissioners have levied a tax for the purllose of creating an unauthoriz- 
ed sinking fund, in addition to what is required for the interest, an injunc- 
tion will lie as to this difference; and the judgment of the Superior Court 
properly restricted the commissioners to l e ~ y  a tax sufficient only for the 
payment of interest. 
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APPEAL by defendants from Bond ,  J., a t  chambers a t  Louis- 
(232) burg, 15 November, 1921. 

This was a proceeding to restrain the defendants from levy- 
ing a higher rate for general county purposes, the poor fund and pen- 
sions, than 15 cents. On the return day of the rtstraining order the 
court adjudged that  the 21 cents which had been levied on the $100 
worth of property for general county purposes, the poor fund and 
pensions, be reduced so that  the aggregate of these three charges be 
reduced to 15 cents, the right being reserved to the cominissioners to 
redistribute the relative proportion of 15 cents as in their judgment is 
to the best interest of the county; and it was further adjudged that  the 
levy in Sandy Creek Township for this year, purporting to be 75 cents 
on the $100 worth of property for road bonds, be "reduced to such 
amount as is required in good faith to pay the interest on said bonds," 
and that  the poll tax levied shall also bc reduced to constitutional equa- 
tion between the poll tax on one side arid property l ax on the other. 

The defendants appealed from so much of the judgment as directed 
that  the levy of 75 cents in Sandy Creek Township for roads this y e w  
should be reduced to a sum sufficient to pay the interest on said bond.. 

W .  M.  Person for plaintif fs.  
W i l l i a m  H .  and Tho?rzas TV. R~tlffin for dsfendants .  

CLARK, C.J. The error assigned is to the ruling that  the levy of 
taxes in Sandy Creek Townsliip for payment on road bonds this year 
should be limited to the levy of a sum sufficient to pay the annual in- 
terest on the bonds. This is levied in a special tax ng district after an 
election held under a special act  of the General A~,sembly constituting 
said taxing district and creating the township road oommission a corpo- 
ration, with special powers and duties. 

Chapter 173, Public-Local Laws 1919, created said taxing district 
and the township road colnniission for said township a corporation ini- 
posing upon i t  special powers and duties. Under thc power thus confer- 
red, the road coiinniseion issued and sold $30,000 o f  road bonds to run 
40 years, and received and expended the proceeds thereof in the con- 
struction of roads. Upon the sale of said bonds them duty was imposed 
on the township road commission to levy a tax s~fficient to pay the 
annual interest (but not to provide fol. a sinking fund) and the con- 
struction of roads not to exceed the limit voted by the citizens of the 
township, the maxiinurn authorized bemg 75 cents on $100 worth of 
property. Section 10 of said act  provides: "For the purpose of provid- 
ing for the payment of said bonds and the interest thereon and for the 
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construction, improvement, and maintenance of the roads of said town- 
ship, the board of county commissioners of the said county shall an- 
nually, and a t  the time of levying county taxes, levy and lay a 
special tax on all persons and property subject to taxation with- (233) 
in the limits of said townsli~p of not less than 23 cents and not 
more than 75 cents on the $100 worth of property." 

The question presented is whether under the authority to provide for 
"the payment of said bonds and tlie interest thereon, and for the con- 
struction, improvement, and maintenance of roads of said township," 
the board of county coinrnissioners can levy a tax not only to provide 
for the construction, improvement, and maintenance of the roads of 
said township and for the payment of the interest accruing on the 
bonds issued therefor, but whether it authorized the conlmissioners to 
levy an additional amount to accuinulate a sinking fund to  pay the 
principal not yet due. The act does not authorize the creation of a 
sinking fund, and that proposition was not submitted to a vote of the 
people of the township. 

I n  Lu7nberton v. A-ween, 144 S.C.  303, the act provided that the 
comn~issioners "shall levy a special tax sufficient to provide for the in- 
terest and a sinking fund." 

The defendants rely upon Hotel Co. v. Red Sprr'ngs, 157 S .C.  137, 
where it was held that an act authorizing a municipality to issue bonds 
for water and Pewrage system was not invalid because a t  the present 
rate of taxation there was not sufficient revenue to raise the sinking 
fund to retire the bonds at maturity. The court held that the Legisla- 
ture could subsequently increase the tax rate for that purpose or it 
might become unnecessary by reason of the growth of the town and 
the increase in taxable property. 

In  Gastonin v. Rank, 163 K.C. 507, it was held that where the bonds 
mere issued by a municipality under statutory authority for necessary 
purposes viithout provision for a special levy of taxes to pay the inter- 
est and to create a sinking fund, the city has the power to pay the in- 
terest and create a sinking fund for the bonds if the general revenue 
derived under the limit fixing its taxing power is sufficient; and if not 
sufficient, the bonds n-ill not be declared invalid on that account. 

I n  these decisions it is not held that there is any authority to levy a 
tax sufficient to create a sinking fund when the act does not so specify, 
but tnerely that the bonds are valid without it. 

On tlie contrary it was expressly held in Co7nrs. v. McDonald, 148 
N.C. 125: "When bonds are issued by a county by popular vote under 
legislative authority, which does not further provide for a levy to ex- 
ceed the constitutional limitations for principal, interest, or for a sink- 
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ing fund, the con~inissioncrs are without authority lo  levy a tax to ex- 
ceed the restriction." This case has often been cited since with approval. 
See citations to that case in the Anno. Ed. 

As suggested in Hotel Co, v. Red Springs supra, the Legisla- 
(234) ture inay have thought proper to leave the collection of taxes for 

the sinking fund to some future Legislature, and it a very doubt- 
ful question whether the creation of a binking fund for that purpose is 
sound public policy for, as counscl for the plaintiffs observed, a "sink- 
ing fund has very often proven to be a sunken fund,'' and i t  is also 
doubtful whether in the present financial condition of the country and 
the pressure of high taxes it is advisable to ant ic i~ate  the payment of 
the principal of this indebtedness by the collection of a fund a t  the 
present day, ~ h i c h  (if not lost) sliall meet the payment of the principal 
a t  some future day when the people of the township a t  the maturity of 
the bonds will be far more nuii~erous and better able financially to lneet 
that payment, if they do not prefer to  renew the bonds. I t  is said that 
no part of the bonded indebtedness of this State has ever really been 
paid, but has always been renewed from time to tiine a t  maturity of 
the indebtedness. 

But a t  any rate, the language of the statute, section 10, provides: 
"That for the purpose of providing for the paymen: of said bonds and 
the interest thereon, and for the constn~ction, improvement, and main- 
tenance of the roads of said township, the board of county coinniission- 
ers of the said county shall annually, and at the tiine of levying county 
taxes, levy and lay a special tax on all persons arid property subject 
to taxation within the limits of said township of not less than 25 cents 
and not more than 73 cents." To same purport are sections 9 and 15 
of the act. The purpose for which the levy of said tax is specified to 
be the construction, improvement, and maintenance of the roads of 
said township. The act provides that the taxation shall be used to pro- 
vide for the payment of said bonds, but this means a t  maturity and is 
not a requirement that taxes shall be levied now $ufficient in amount 
to provide for the creation of a sinking fund in anticipation of the ma- 
turity of the bonds. The interest is to b~ paid each year as it falls due, 
nor can the principal be called for until due. I ts  payment is to be met 
when the bonds become due, and not a t  the present time, long gears 
before their maturity. When the bonds fall due, 413 years from date, 
the vealth of the township may be such as to make the tax sufficient 
for the payment of the principal. The people of t l ~ a t  day -40 yeari 
hence - can better take care of their own affairs than this generation. 
They niay see fit to renew the bonds as the State and many other 
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municipalities have done heretofore, or they may pay them as they 
may see fit. 

If the Legislature had intended that the levy should be sufficient not 
only to provide for the purposes named in the act, "the interest on the 
bonds and the construction, improvement, and maintenance of said 
roads," but there should be a levy yearly to accumulate out of this 
generation a fund sufficient for the payment of the principal of 
the bonds 40 years hence, it would doubtless have adopted a (235) 
plan now recognized as far safer than a sinking fund of issuing 
"serial bonds" so that some of the principal shall fall due and be paid 
each year. 

"Without legislative authority a sinking fund could not be created," 
Hightower v. Raleigh, 150 N.C. 571; Jones v. S e w  Bern, 152 N.C. 65; 
nor can a tax be levied even to pay interest unless so specified and au- 
thorized, though this would not make the bonds invalid. Underwood v. 
Asheboro, Ibid, 642; Pm'tchard v. Comrs., 160 N.C. 479; Jackson v. 
Comrs., 171 N.C. 382. In  Proctor v. Comrs., 182 N.C. 56, the creation 
of a sinking fund was required by the act. 

The Legislature has not seen fit in this act by the device of serial 
bonds to provide for the levy of taxes to pay any part of the bonds 
each year, and as the creation of a sinking fund is not nanled as one 3f 

the purposes authorized by the statute or by vote of the people, Ive 
think his Honor was correct in restricting the taxes to be levied to the 
purposes named in the act and held that the levying purporting to be 
"73 cents on the $100 worth of property for the purpose of paying bonds 
should be reduced to such an amount as is required in good faith to pay 
the interest on said bonds." In  this case neither the statute nor the 
popular vote authorizes a sinking fund. The bonds are valid, but no 
levy can be made to create a sinking fund. 

Affirmed. 

HOKE, J., dissenting: I dissent from so much of the opinion as de- 
nies the power to levy a tax for a sinking fund, the amount being mitli- 
in the 75 cents authorized by statute and approved by the voters. I am 
of opinion that there is ample porver conferred to levy this tax in ques- 
tion, and that the same is being providently exercised by the commis- 
sioners. 

In  the cases cited, so far as examined, no power to levy a special tax 
existed. 

Cited: Spitzer v. Comrs., 188 N.C. 31, 32, 33, 35, 36, 38. 
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NONIE B. HARRIS, ADMINISTRATRIX OF J. C. HARRIS v. P. H. MANGUM. 

(Filed 29 March, 1922.) 

1. Negl igence-EvidencPRes  Ipsa Loquitur.  
Ordinarily in an action by the plaintiff to recover damages for a person- 

al injury alleged to have been caused him by the defendant's negligence, he 
must prove circumstances tending to show some negligent fault of omission 
or commission in relation to a duty owed to him b ~ .  the defendant, in ad- 
dition to the happening of the physicnl accident; and where the doctrine of 
res ipsa loquitur applies, it is distinctive in permitting negligence to be in- 
ferred by the jury from the physical cause of an accident, without the aid 
of circumstances as  to the responsible human cause. 

2. Same--Master a n d  S e r v a n t E i n p l o y e r  and  Employee-Steam Boilers. 
The application of the doctrine of res ipsa loquitur. does not depend upon 

the relationship of the parties to each other, such as, in this case, employer 
and employee, but in the inherent nature and character of the act causing 
the injury, as where the thing causing the injury is shown to be under the 
management of the defendant, and the accidcnt is slch as in the ordinary 
course of things does not happeu if those who have the management use 
proper care; and under such circumstances a burstng of a boiler, in the 
absence of esplanation, is evidence of negligence tc be considered by the 
jury. 

3. Sam-Burden of Proof--Questions fo r  Jury-Trials. 
The primu facie case of negligence established by the proper application 

of the doctrine of res ipsa loquitur, in a given case, is only evidence for the 
consideration of the jury, and the defendant may e l x t  whether he will or 
will not introduce evidence in esplanation, or in rebuttal of the plaintiff's 
case. 

4. Sam+Instructions-Appeal a n d  Error--Prejudicial Error. 
Where there is evidence that the plaintiff, defendant's employee, was in- 

jured by the explosion of a boiler under circumstar~ces permitting the ap- 
plication of the doctrine of res ipsa loqtcitur, an instruction that the law 
raised a presumption of the defendant's negligence that shifted to it the 
burden of showing that the explosio~l was not negligently caused, is prej- 
udicial error, in inlposing upon it the burden of disproving negligence, 
contrary to the rule that the burden remains on toe plaintiff throughoi~t 
the trial to prore by the preponderance of the evidence that the defendant's 
negligence was the proximate cause of the injury alleged. 

APPEAL by defendant from Bond, J., a t  the Koveinber Term, 
(236) 1921, of WAKE. 

Civil action for the recovery of damages for the wrongful and 
negligent death of plaintiff's intestate, tried by Borld, J., and a jury, a t  
the October-November term of the Superior Court of Wake. The in- 
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testate was standing near a steam boiler used by the defendant in th- 
operation of a sa~vniill xvhen the boiler exploded, causing the death of 
the intestate. There was evidence for plaintiff tending to show that  her 
intestate was an enlployee of the defendant, and evidence for defen- 
dant tending to show that  he was not. The jury found that  the intestate 
was such employee, answered the issue of negligence in faror of the 
plaintiff, and assessed damages. The defendant appealed. 

R.  N. Simms,  J .  H .  Finlator, and R. L. J I cX i l l an  for plaintiff. 
Armistead Jones & Son and H .  E. 11-orris for defendant. 

A D ~ s ,  J. Applying the doctrine of yes ipsa loquitur to the 
cause of the intestate's death, his Honor instructed the jury as (237) 
follows: "The defendant having admitted that  an explosion oc- 
curred, the law raises a presumption that  the explosion was due to neg- 
ligence, and shifts upon the defendant the burden of showing that the 
explosion was not negligently caused." This instruction the defendant 
assigns as error, and in our opinion his exception should he sustained. 
The verdict, considered in reference to his Honor's charge, establidied 
as between the defendant and the intestate the relation of master and 
servant. I n  a large body of decisions, especially in those of the Federsl 
courts, the maxim res ipsa loquitur is not applied in actions arising from 
the relation of master and servant, although, says Labatt, no satisfac- 
tory reason is given why in such cases it should not apply. Mas and 
Ser. (2 ed.), 1601. Sonle of the courts, emphasizing the peculiar con- 
tract of the employee who ordinarily assumes the risks incident both 
to his einployinent and to the negligence of his fellow-servants, deny 
the applicability of the maxim in its strict and distinctive sense. T o  
what extent these decisions may be affected by the abrogation of the 
common-law doctrine of fellow-servants in the enactment of the Federal 
Eniployers' Liability Act is not germane to this discussion. Jones v. R. 
R., 176 N.C. 260. Other courts, which do not exclude the rule in causes 
between master and servant, nevertheless confine its application to a 
scope more limited than that  which is generally recognized in the case 
of carrier and passenger. I n  a number of decisions rendered in this jur- 
isdiction it is held that  the maxiin applies to causes originating in the 
relation of master and servant. Kinney v. R. R., 122 S.C. 961; Wmght  
v. R. R., 127 N.C. 223; TBonzble v. Grocery Co., 135 N.C. 474; Ross 1 1 .  

Cotton JIzlls, 140 N.C. 115: Henzphill v. Lumber Co., 141 N.C. 488; 
Fitzgerald v. R. R., Ibid, 531. 

In  applying the maxim confusion has frequently arisen from a fail- 
ure to observe the distinction between circu~nstantial evidence and the 
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technical definition of res ipsa loquitur. This distinction is not merely 
theoretical; it is practically important. Res  ipsa loqxztur, in its distinc- 
tive sense, permits negligence to be inferred from the physical cause 
of an accident, without the aid of circumstances pointing to the respon- 
sible human cause. Where this rule applies, evidence of the physical 
cause or causes of the accident are sufficient to carry the case to the 
jury on the bare question of negligence. But  where the rule does not 
apply, the plaintiff must prove circun~stances tending to show some 
fault of omission or comrnission on the part of the defendant in addi- 
tion to those which indicate the physical cause of the accident. F i b  
gerald v .  R .  R., 6 L.R.A. (N.S.) 337, and note; Byers v. Steel Co., 16 
L.R.A. (K.S.) 214, and note. 

We  are not inadvertent to devisions in which i t  is held tha t  
(238) the doctrine of res ipsa loquitur does not apply in case of injury 

or death caused by the explosion of a boiler; but in our opinion 
the better reasoning, as well as eminent judicial opinion, supports its 
application. The principle is embedded, not in the relation existing be- 
tween the parties, but in the inherent nature and character of the act 
causing the injury. "When a thing which cc?uses injury is shown to be 
under the management of the defendant, and the accident is such as in 
the ordinary course of things does not happen if those who have the 
management use proper care, it affords reasonable tvidence, in the ab- 
sence of explanation by the defendant, that  the accident arose from a. 
want of care." Scott v .  London Co., 3 H .  & C. 596; Shear. and Red. on 
Neg. (6 ed.), eec. 58 b. When in safe condition and properly managed, 
boilers do not usually explode; therefore, in the absence of explanation, 
the bursting of a boiler justly and reasonably w a r r ~ n t s  an inference of 
negligence. Rose v. Trans. Co., 20 Blatchf. 411; Mullen z'. St .  John, 15 
Am. Rep. 530; Young 21. Bransford, 12 Lea (Tenn.) 232; Judson v. 
Powder Co., 48 Cal. 1-16; UealL v. Seattle', 61 L.R.A. 593; Lykiardopoulo 
v. S e w  Orleans, hnno. Cases, 1912 A ,  !)76; Sewton  v .  Texas Co., 180 
N.C. 561; Stone v. Texas Co., Ibid,  546. \Ye hold, then, upon the present 
record, that  the plaintiff had a right lo invoke in aid of her action 
against the defendant the doctrine of res ipsa loqz~zt~ir. 

I n  our opinion, however, his Honor's instructior is subject to the 
criticism of imposing upon the defendant the burder of disproving neg- 
ligence. Furniture Co. v .  Express Co., 1.14 N.C. 639 Stewart v .  Carpet 
Co., 138 X.C. 61; Ross v .  Cot fon  Ni l l s ,  supm;  Womble  v. Grocery Co., 
supra; Overcash v .  Electric Co., 144 K C .  373; Page v .  M j g .  Co., 180 
N.C. 335. I n  the last of these cases Walker ,  J., said: "It  is true that  
expressions are to be found in some of our cases, filtered there from two 
or three cases based on the English rule, which j~~st i f ied  his Honor14 



N.C.] SPRING T E R M ,  1922. 2.55 

charge, but bince they were decided TTe have adliered to tlie true and 
correct rule, n-liicli il- stated in Stewart  v. Carpet  C o . ,  supra; Tl'otrzble 
v. Grocery C'o., supra; C o x  v .  R. R., supra; Shepard v. Tel .  Co., supra, 
and inany other cases, and which we liave applied in this case, the sub- 
stance of which is that  the burden to p row his case is always on the 
plaintiff, whether the defendant introduces evidence or not. Where wc 
have said 'it is the duty of tlie defendant to go forward with his proof, 
it was only meant in tlie sense that  if he expects to win i t  is his duty to 
do so or take the risk of an  adverse verdict, and not that  any burden of 
proof rested upon him. H e  pleads no affirmative defense, but the gen- 
eral issue, and this puts the burden througliout the case on tlie plaintiff, 
who must recover, if a t  all, by establishing his case by the grcatcr 
weight of evidence. The Supreine Court of the United States has so 
stated the rule, and i t  referred with approval to our cases above 
cited. K e  say this much again, in the hope that  the rule, as we (239) 
have stated it,  may hereafter be considered as the  correct one." 

For the purpose of calling attention to inconsistent expressions in 
some of the decisions of this Court we undertook a t  tlie last term to 
review the cases in which tlie burden of the issue and the "burden of 
proof" are discussed. W h i t e  v. Hznes, 182 N.C. 273. The origin of these 
inconsistencies may perhaps be found in the application against the de- 
fendant of tlie words "presumption" and "burden of proof." In  some cf 
the decisions the -word "presumption" seems unfortunately to imply the 
right of the plaintiff to recover unless the defendant introduces evi- 
dence in rebuttal, and to this extent assumes the burden of proof; 
whereas, the "presumption" is nothing more than evidence to be con- 
sidered by the jury. Here the plaintiff could have rested her case as to 
the first issue upon proof of the explosion, and her intestate's death as 
the proximate result; and in that  event i t  would have devolved on the 
defendant to elect between introducing and declining to introduce evi- 
dence, because, although the maxim referred to was applicable, the ex- 
plosion and consequent death vere  only evidence from which the jury 
in the exercise of their reason might or might not have inferred negli- 
gence. The burden of proving by the greater weight of the evidence the 
explosion, the death, and the proxirnatc cause remained with the plain- 
tiff throughout the trial, and the burden of rliyroving negligence was 
not a t  any time cast upon the defendant. 

I n  TT7hite v. Hines,  szipm, 288, it is said: "When the plaintiff proves, 
for instance, that  he has been injured by the fall of an elevator, or by 
a derailment, or by the collision of trains, or other like cause, the doc- 
trine of res ipsa loqzritzu applies, and tlie plaintiff has a prima facie 
case of negligence for the consideration of tile jury. Such prima facie 
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case does not necessarily establish the plaintiff's right to recover. Cer- 
tainly, i t  does not change the burden oi  the issue. The defendant may 
offer evidence or decline to do so a t  the peril of an  adverse verdict. If 
the defendant offer evidence the plaintiff may introduce additional 
evidence, and the jury will then say whether upon all the evidence the 
plaintiff has satisfied them by its preponderance that he was injured by 
the negligence of the defendant." . . . 

"As applicable to this class of cases, the rule formulated by the more 
recent decisions of this Court is substantially as follows: I n  all in- 
stances of this character, after the plaintiff has established a prima facie 
case of negligence, if no other evidence is introduced, the jury will be 
fully warranted in answering the issue as to negligence in favor of the 
plaintiff, but  will not be required to do so as a matter of law. When 
such prima facie case is made, i t  is incumbent upon the defendant to  

offer proof in rebuttal of the plaintiff's case, but not to the ex- 
(240) tent of preponderating evidence. The defendant, horn-ever, is not 

required as a matter of law to produce evidence in rebuttal; he 
may decline to offer evidence a t  the peril of an adferse verdict. If he 
offer evidence, the plaintiff may introduce other evidence in reply, and 
the jury will finally determine whether the plaintiff is entitled by the 
greater weight of all the evidence to an  affirmative answer to the issue; 
for throughout the trial the burden is upon the plaintiff to show by the 
greater weight of the evidence that he is entitled to such answer." 

It may not be improper to direct attention to his Honor's further in- 
struction tliat the lam raises a presumption that  the explosion was due 
to negligence. There are decisions which apparently sustain the instruc- 
tion; but again we find tliat certain of the decisions are inharn~onious, 
if not directly conflicting. For  example, i t  has been held that  in case 
of derailment or the collision of trains, in which the doctrine of res ipsa 
loquitur applies, the law raises a presuinption of negligence (Stewart 
v. R .  R., 141 N.C. 277; Henzphill v. Lumber Co., Illid, 488) ; in others 
tha t  the maxim does not create a presumption, but merely carries the 
question of negligence to the jury (Fltzgerald v. R. R., Ibid, 542; 
Womble v. Grocery GO., supra; Ross v. Cotton ~Uills, supra) ; and in 
Cox v. R. R., 149 N.C. 118, i t  mas held that  an  instruction that  there 
mias a "presumption in lam of negligence" was erroneous in that  i t  
raised a legal presumption of the  defendant's liability and shifted the 
burden of proof to the defendant. 

M7e hold that  where the doctrine of res ipsa loquitur applies the plain- 
tiff has a prima facie case of negligence; but such orima facie case is 
not a presumption of law, but simply evidence from which the jury 
may or may not infer that  the issue should be answered in favor of the 
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plaintiff. The duty, then, imposed on the defendant is to elect between 
introducing or declining to introduce evidence in explanation or re- 
buttal. 

We deem i t  unnecessary to consider the remaining exceptions. 
For the reasons stated, tlie defendant is entitled to a new trial. Cot- 

ton Oil Co. v. R. R., ante, 93. 
New trial. 

Cited: Saunders v. R. R. ,  185 K.C. 290; Hinnant v. Power Co., 187 
N.C. 294; Corbitt v. Royer-Ferguson Co., 188 N.C. 567; Howard v. 
Texas Co., 205 N.C. 23; Young v. Anchor Co., 239 K.C. 290; Smi th  v. 
Oil COT., 239 N.C. 366. 

S. M. HOBBY v. XRS. PATTIE  D B. FREEMAN. 

(Filed 29 March, 1022.) 

1. Landlord and Tenant-Possession by Tenanb-EjectmenLTitle. 
The tenant continuing in possession of the premises under a lease from 

the landlord may not deny the latter's title, without first surrendering the 
possession, by setting up a superior outstanding title in himself, or in some 
third person; and the principle upon which the tenant may dispute the de- 
rivatire title of one claiming under the landlord, does not arise upon this 
appeal. 

2. Same - Justices of the PeaceJnrisdiction-Exceptions-Appeal and 
Error-abjections and Exceptions. 

Where the original jurisdiction of a justice of the peace, in a possessory 
action of ejectment, has not been excepted to in the tenant's appeal, thc 
question of title is not raised for adjudication in the Superior Court, or 
properly presented on the tenant's appeal to the Supreme Court. 

APPEAL by defendant from Bond, J., a t  second October Terlil, 
1921, of ~ Y A K E .  (2411 

Summary proceeding in ejectnlent to evict the defendant, a 
tenant, from tlie premises of the plaintiff. 

Upon trial in Superlor Court, thcre n a s  a verdict and judgment in 
favor of plaintiff, from which the defendant appealed. 

J .  L. Enzanuel and E.  P. Xaynard  for plaintzff. 
Mrs.  Pattie D. B. Freeman, in propria persona, for defendant. 
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STACY, J. This was a sunimary proceeding in ejectment, commenc- 
ed in the court of a justice of the peace, and tried de novo on appeal to  
the Superior Court of V a k e  County. From the jmgment of tlie latter 
court the case conies to us for review. 

The tenancy and the expiration of tile term are both adinitted (C. 3. 
2365) ; but defendant refuses to vacate tlie premises upon the ground 
that ,  although having taken possession under a lease, she has now ac- 
quired an outstanding claim to the property supenor to the plaintiff's 
right and superior to her original landlord's title. I t  has been the uni- 
form holding with us that   here tlie relation of 1:~ndlord and tenant 
exists, and tlie latter takes possession of the deinisfbd premises under a 
lease from tlie former, the tenant will not be permitted to dispute the 
title of the landlord, either by eetting up an adverse claim to the prop- 
erty or by undertaking to show that it riglltfully belongs to a third 
person, during tile continuance of such tenancy. Clapp v. Coble, 21 
N.C. 177. Before the defendant here could avail lierself of this posi- 
tion it would be necessary for her first, and as a condition precedent, to 
surrender the possession which she had thus a c q u i i ~ d  under tlie lease. 
The reasons in support of the wisdom of sucl~  a policy are fully set forth 
by Hoke, J., in Lawrence v .  E l l e ~ ,  169 N.C. 211, nhere the question is 
discussed a t  some length with citation of numerous autllorities. 

We may add, however, that this principle does noi. go to the extent nf 
denying to the tenant the right t o  dispute the deiivative title of one 
claiming under the landlord. Hclrgrove v. Coz, 180 S . C .  360, and 
cases there cited; 16 R.C.L. 670. But this is not our case; and there 

is no exception calling in question the origin:d juridiction of the 
(242) justice of the peace. Haziser v. ;l.forrzson. 146 S . C .  248; M c -  

Laurin v .  McIlztyre, 167 K.C. 350. 
Upon the instant record we have found no error, and the judgment 

of the Superior Court must be upheld. 
No  error. 

Cited: Austin v .  C ~ i s p ,  186 N.C. 617; Shelton 71. Clinad,  187 S . C .  
665; Camegie v .  Perkins, 191 N.C. 415; Pitman v .  Hunt,  197 N.C. 576; 
Insurance Co. v. Totten, 203 K.C. 433. 
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IN RE BLANCHE hfcCADE. 

(Filed 29 March, 1022.) 

Habeas Corpus-Appeal and  Error-Certiorari-Courts-Discretion. 
An appeal will not lie upon the refusal oi the judge, in habeas corpus 

proceedings, to release a prisoner from custody upon the ground that the 
judgment orderinq her imprisonment was invalid, such procedure being only 
allowable when concerning the care and custody of children and otherwise 
b~ application for il writ of certiorari, the granting of which rests on the 
sound discretion of the court. 

HABEAS Corpus proceedings, heard and determined on petition of 
Blanche McCade, before Bond ,  J., a t  Raleigh, N. C., on 30 Kovember, 
1921. 

The court entered j u d g m n t  denying the prayer of the petitioner and 
remanding her to custody, whereupon petitioner excepted and appealed. 

Attorney-General Mcc?ming and  Sss i s tan t  Attorney-General S a s h  
for t h e  S ta te .  
Charles 17. Harris for petitioner. 

HOKE, J. It appears that  the petitloner, B lanc l i~  JfcCade,  being 
imprisoned in the common jail of K a k e  County under a -entente in a. 
criminal action, sued out t l ~ e  writ of hnbecrs corpus, alleging the in- 
validity of the judgment against hcr for callses specified. Hi< Honor, 
on inspection of the record, and other cvidelxe offered, heing of opinion 
tha t  petitloner vias under a 1nn.ful sentence, entered judgmcnt in denid  
of the prayer of the petitioner and tha t  she be remanded to jail. 

It is the law of thic Stat? tha t  e m y t  in caseq conccminp the cai-e 
and custody of cliildrcn, no appeal lies from sl judgment in Pab~ccs cor- 
pus poceeclingq, hut the salne must be reviem-ed, if a t  all, on w i t  of 
certiorari, duly applied for and resting in the sound diicrt-tion of tllc 
court. I n  re Lee C r o o m ,  17.5 S . C .  4,55 ; citing Ice  Co.  u. R. R., 123 S.C. 
17, and I n  re Hol ley ,  154 S . C .  163. 

I n  deference to these and other lilic clecision~. we n l u t  hold that  tlic 
appeal of the petitioner be d:missed. 

Appeal dismissed. 

Czted: S ta te  u. Farnzcr, 188 K.C. 245; Sta te  z'. Edwards .  192 K.C. 
322; I n  re B e l l a ~ x y .  102 S . C .  673; I n  re Ilccyes, 000 S . C .  137. 
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EMILY T. PETERSON ET AL. v. TIDEWATER POWER COMPANY. 

(Filed 29 March, 1922.) 

1. Negligence-Evidence-Questions f o r  Jury-Fires. 
The defendant, a t  the beginning of the season a t  a summer resort, took 

the plaintiff's Beys to connect up the gas, which had been cut off, and as  
was the custom, lighted the gas with matches after connection made to 
test whether it was working satisfactorily. There wxs eridence tending to 
exclude any probability of fire except that used in the testing by defeu- 
dant's employees; and that an hour or two after the,r left, witnesses seeing 
smoke from the dwelling, broke into it and saw large flames of gas from 
the gas piping where the defendant's agents had been a t  work, which caused 
the conflagration resulting in the loss of the dwelling : Held, sufficient evi- 
dence of defendant's actionable negligence to sustain a rerdict in the plain- 
tiff's favor. 

2. Evidence - n'egligence - Damages - Tax Lists --Hearsay-Res Inter  
Alios Acta. 

Where the amount of the plaintiff's damage for the negligent burning of 
the plaintiff's dwelling is a t  issue, the amount on tha tax list given by the 
plaintiff's predecessor in title is not admissible as tending to s l i o ~ ~ '  the value 
of the building destroyed, it being but hearsay and 1'9s illter alios acfa, and 
not the estimate of value given by the plaints .  

3. Appeal a n d  E r r o r  - Unanswered Questions-Negligent-Damages - 
Evidence-Dwellings-Values-Questions f o r  Jury-Trials. 

Where the value of a building destroyed by fire is relevant to the inquiry 
in an action to recover damages, the value of another building which ha3 
theretofore stood on the same site, is competent as a circumstance to be 
considered by the jury, when there was evidence that the two were substan- 
tially identical with each other; but where the answer to the question is not 
giren, the question will be held as  harmless. 

4. Damages-Fires-Rules of Insurance Companies--Negligence. 
The rules of insurance companies relative to placing insurance upon a 

certain class of dwellings is not competent on the incuiry as  to the value of 
a dwelling of that class destroyed by fire, which is the subject of the plain- 
tiff's action to recover damages of the defendant for its negligence in caus- 
ing the loss. 

APPEAL by defendant from Connor, J., a t  the October Term, 1921, 
of NEW H A N O ~ R .  

This was a civil action, brouglit by the ~la in t i f f f~  to recover damages 
of the defendant for the allegcd negligent burning by the defendant of 
the fame plaintiff's cottage and furniture a t  Wrighlsville Beach. 

At  the trial the defendant admitted the plaintiff's ownership in fee 
simple of the lands and premises described in the cm~pla in t ,  but requir- 
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ed the plaintiffs to put in the deed which showed the purchase price of 
the property alleged to have been destroyed through the negligence of 
the defendant. 

The defendant admitted in the pleadings that  it was a corp- 
oration, engaged in the business of supplying the town of (244) 
Wrightsville Beach and persons along its system with electricity 
for lights, power, and gas for lighting, heating, cooking, and other pur- 
poses, charging its usual rates for gas and electricity. Tha t  upon the 
tract of land described in tlie complaint was a summer residence or 
cottage, which was not occupied during the winter months, but occupied 
only during the summer n~onths,  and that  the plaintiff had household 
and kitchen furniture for living purposeq in said cottage, and was pre- 
paring to  move down and occupy said cottage for the summer season, 
expecting to begin such occupancy on 3 June, 1920. 

That it was the custoni of the company to cut off its supply of elec- 
tricity and gas to cottages in the early fall by disconnecting, in some 
manner, tlie supply of gas and electricity from such cottages a t  the 
main pipe and wires feeding said cottages, and that  before gas and elec- 
tricity were turned into the cottages they required the owner, or persons 
expecting to occupy such cottages to make application to the defendant 
for connecting up and turning on the gas and electricity, and required 
the keys to the cottage to be surrendered to the defendant, so that  they 
might enter tlie same and inspect tlie meters and connect with the sup- 
ply of electricity and gas, which had been disconnected the previous 
fall. 

That  on 31 May,  1920, application was made for gas service for the 
plaintiffs' cottage, and the keys to the sanie were turned over to the 
defendant, to enable it,  or it? agents, or servants, to enter such cottage 
and connect up the gas fixtures so that  the plaintiffs could use and con- 
sume gas according to their necds for cooking and heating purposes, 
and that  the plaintiffs paid the defendant its charges for such service. 
T h a t  it was tlie custom of the defendant immediately after making the 
necessary connections, to turn on the flow of gas and light the same in 
order to ascertain whether or not its patronb would be ablc to receive 
the expected wrvice. Tha t  in disconnecting the gas in the fall, the dc- 
fendant's custom was to disconnect the metal or iron pipe ~ ~ l i i c l i  con- 
ducted the gas through the meter a t  some point inside the building, 
near where the pipe entered the meter, and this was the method used in 
the plaintiff's cottage. 

That  on 1 June, 1920, between the hours of 11 and 12 o'clock a.m., 
before tlie plaintiffs had moved into said cottage, the defendant's serv- 
ants or employees entered said cottage to connect up, test out, and put 
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in proper condition the gas fixtures for use by the plaintiff, and that  in 
a very short time after the defendant's employees had left the cottage, 
fire was discovered in the kitchen or rear part  of the cottage, a t  and 
around d l e r e  the defendant's en~ployees had been working and con- 

necting the gas, and that  gas from the defendant's pipe m s  
(245) pouring out into said cottage a burning flanx, and the plaintiff's 

cottage and furnishings were completely destroyed and consum- 
ed by the said fire. 

The foregoing facts are substantially admitted in the pleadings, the 
only denials of the defendant being that  a. to negligence and the value 
of the property destroyed by the fire, the defendant stating, in the ninth 
paragraph of its answer, that it was probably morrl than an hour after 
defendant's employees left tlie house before the f i ~ e  was discovered. 

The evidence tended to shorn, in addition, that  when Mr.  Peterson 
moved out of the cottage the previous fall, all matches and combustible 
materials had been removed from the cottage. Tha t  Mr.  Peterson, about 
a week previous to the fire, and before he surrendered the keys to the 
defendant company, for the purpose of connecting ~p tlie gas and elec- 
tricity, visited the cottage and left the same securely locked and fast- 
ened, and that  there mas no fire in the cottage. Tha t  the defendant's 
employees, during the morning, about 12 o'clock, entered tlie cottage 
with the keys to install the meter and connect the gas in the kitchen, 
and this they did, and after doing so, lighted the gas to test i t  out. 
There is no evidence that  any other person from that  time until the fire 
was discovered, was in, a t ,  or around the plaintiff's cottage. Tha t  Mrs. 
Peterson left Lumina on tlie 1:15 car and went to visit Mrs. Colucci, 
who was occupying tlie cottage next 1.0 Peterson':,, and after she had 
been on the porch for a few minutes she heard a noise in the Peterson 
cottage, which sounded like that  madel when she iurned on the gas in 
her gas range and put the inatcli t o  it, when it doesn't catch, making 3 

"sizzling noise," and she called the attention of Mrs. Colucci to the 
same. A few minutes thereafter she saw fire coming out of the  eath her- 
boarding, where a few minutes before she had seen smoke coming from 
the cottage. She tried the doors and found them locked, and could not 
get in. The kitchen door was then forced open and flames were found 
burning around the gas meter. The noise which she heard when she 
first called Mrs. Colucci's attention to i t  was like tha t  of gas coming 
out of a pipe. 

John Cowan testified that  when the door was broken open all he could 
see was an arm of flame coming out with a hissing sound. 
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Mrs. ,Jacobs test~fied that the meter n-as near the gas stove and a 
long flame wa coining out, making a "sizzlmg sound," and that  she 
heard the noise before tlie cottage was brokcn into. 

The cottage and its contents were totally destroyed by the fire. 

E. K. Bryan for plaintiffs. 
Rountree & Carr for defendants. 

WALKER, J. mTe are of the opinion tha t  the testimony of the 
witnesses tended to  show that  before the defendant's servants (246) 
entered the cottage for the purpose of connecting the house fix- 
tures with the main outqide, 30 as to furnish a supply of gas for donies- 
tic use., hlr .  Peterson, one of tlie plaintiffs and on-ners of the cottage, 
had gone into it and upon leaving the cottage he securely locked and 
fastened the same, and there was no fire in there. I t  further appears by 
tlie testimony that  there was nothing in the house that  ~ o u l d  cause a 
fire, until the defendant's employees entered it to do the work the de- 
fendant had ordered them to do. Soon after the workmen had finished 
-or supposed they had -fire broke out and consun~ed the cottage. 
Xo one, so far as appears, entered the buildmg from the time the work- 
men left i t  until the fire was first di~covered, by neighbor>, comi:~g 
through the weatherboarding and the roof. h door of tlie latchen - 
where defendant's servants had been working an hour or two before, a t  
tlie gas meter -was broken open and flames "were coming out of the 
gas plpe of the meter in the kitchen," with a liissing sound. The kitchen 
was so full of smoke that  another witness could not tell wliere the flaine 
was coming from. The  fire was in that  part of the house, or kitchen, 
where the work had becn done an hour or so before. How long i t  n a s  
after the workmen left the building and the firht appearance of the fire 
was not definitely fixed, but i t  was not so long as to exclude altogether 
the reasonable inference, which the jury could t l ~ x w ,  that  the cause of 
tlie fire, and the only probable cause, under the circumstances, was 
some negligent act committed by the workmen, in connecting tlie pipes. 
ilIcRainey v. R. R., 168 N.C. 570. There was some evidence that  they 
used matches in making teqts to discover if there was any e ~ x p i n g  ga-, 
and the jury, under the evidence, would be warranted in finding that the 
fire was started by tlie careless handling of the niatches. It n-as coinpe- 
tent and proper for tlie jury to consider the teatiinonp of Hufham and 
Burt Kite, and other testimony of a similar kind, as to liow tlie work of 
connecting the pipes, and especially tlie testing of them, was done, :IS 

affording some er~dence in support of plaintiffs' allegation and conten- 
tion that  the fire or~ginated in the house froni some cause attributable 
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to the manner in which the work was done by defendant's employees, 
or to their negligent conduct. 

We are fully aware of the rule stated in Byrd v. Express Co., 139 
N.C. 273, that the proof of negligence vausing damige nlust be of such 
a nature as to reasonably n-arrant an inference of the fact required to 
be established, and must be more than merely cor,jectural, but we do 
not think that the evidence in this case falls within the class which T T ~  

there excluded as insufficient to be considered by ihe jury, as there is 
some testimony here which reasonably tends to prove tlie act of negli- 
gence. Tlicre is evidence from which the jury could ~qeasonably infer that 

all other causes for the fire had been eliminated, leaving none 
(247) but those attributable to defendant's want or' care, or that of its 

employees, which is the same thing. 
Our last observation is an adequate answer to the position taken by 

the defendant that there is no proof of the origin of the fire, or any 
which tends reasonably to show that it is imputable to the defendant's 
negligence, or that of its servants engaged at the time in doing the work 
of connecting the pipes in the house for it, and the cases cited by the 
defendant in its brief to sustain its position are not applicable to the 
facts of this case, while the principle of law stated in thein is admitted 
to be correct. 

There was no error in the ruling of the court by which the tax lists, 
as evidence of the true value of the property, wers excluded. Williams 
owned tlie property when the lists were mads up, and not the plaintiffs. 
It would be competent to show any estimate of itrr value made by the 
plaintiffs, but that was not what was proposed to be done. I t  was there- 
fore hearsay (res inter alios acta),  and incompetent. Ridley v. R. R., 
124 N.C. 37; R. R. v. Land Co., 137 K.C. 330; Hcmilton v. R. R., 1,?1) 
N.C. 193; Powell v. R. R., 178 N.C. 243, a t  p. 249 What is said in the 
case last cited, a t  page 249, is pertinent: "The court excluded the cir- 
cumstances that where the official board of valuation had aszessed prop- 
erty a t  a higher rating after the alleged injury, the then owner, ancestor 
in title of the present plaintiff, appeared before them and endeavored 
to have same reduced. So far as the action of the board of assessors was 
concerned it has been generally ruled irrelevant on the question of val- 
uation. Hamilton v. R.  R., 150 N.C. 193. ,4nd as to the action of the 
plaintiff's predecessor in title, his action as indicated tended to favor his 
own position on the issue, and its exclusion could in no sense be held to 
have prejudiced defendant's case." This fits our case exactly. 

The estimate of the witness Peterson, as to the value of the property 
destroyed, was permitted to be considered by the jury, not for the pur- 
pose of showing that the old cottage and the new cottage built on the 
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same site were of tlie same value, but a substantial identity in the con- 
struction of the two having been first shown, it was allowed to go to 
the  jury merely as a circuinstance, to be considercd by  them, in finding 
the amount of loss or damage, and admitted, as i t  was, with this restnc- 
tion, we think it was competent. Tlie learned judge carefully guaided 
his ruling by  requiring that  the two buildings must have been substan- 
tially alike, in order for them to consider the value of tlie one as a cir- 
cunlstance bearing upon the value of the other, and not as being of the 
same value. This evidence was allowed to be considered by tlie jury, we 
suppose, upon the authority of Belding v. Archer, 131 N.C. 287, and 
Powell v. R. R., 178 N.C., a t  pp. 248 and 249, citing R.C.L., pp. 
175176. Such evidence, n~hen confined within its proper limits, (248) 
should not be objectionable, a s  said in the last cited case. Bu t  
the nitness did not answer the question, nor are we informed what his 
answer would have been if he had been permitted to snsiT7er the samc. 
I t  was therefore harmless, as we have so often held. 

We do not see how the rules of the insurance companies relative to 
placing insurance on beach property was a t  all relevant or competent. 

Tlle other exceptions are without any merit, and, upon the wliole 
case, after a careful review of it, we find no ground for disturbing the 
judgment of the court belon.. 

S o  error. 

STACY, J., took no part in the consideration and decision of this case. 

Cited: Laz~rence v. Power Co., 190 N.C. 669; Bunn v. Harris, 21G 
K.C. 373; Mfg. Co. v. R. R., 222 K.C. 332; Frazier v. Gas Co., 247 N.C. 
239; Austin v. Azist~n, 232 K.C. 258; Drum v. Blsaner, 232 N.C. 310; 
Patton v. Dail, 252 S.C.  429; Jenkins v. Electrzc Co., 254 S.C.  566. 

HOLLY SPRINGS LAND &ID IRIPROVERIEIYT COMPANY v. W. L. 
BREWER. 

(Filed 5 April, 1922.) 

Trials-NonsuitEvidence-Questions for Jury. 
I n  this action, involving the right of plaintiff to cut certain timber on 

lands of defendant, alleged by the latter to be under the size called for in 
the former's conveyance, it is held that a judgment a s  of nonsuit was im- 
providently entered upon the evidence. 
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APPEAL by plaintiff from Connor, J., at  the second May Term, 1921, 
of WAKE. 

At  the conclusion of plaintiff's evidence, his Honor rendered judg- 
ment of nonsuit. Plaintiff excepted and appealed. 

P .  J. Olive, Little &: Barnes, and J .  18. Bailey for plaintiff. 
H. E. ~Yorris and Armistead Jones &: Son for defendant. 

ADAMS, J. It is alleged in the complaint that on 17 February, 1916, 
I. D. Royal and his wife executed and delivered to the plaintiff a deed 
conveying certain timber situated on the land therein described, and 
that after the registration of the deed these grantor* conveyed a part of 
said land to the defendant. It is also alleged that for the purpose of ac- 
quiring title to a portion of the plaintiff's timber tke defendant has en- 
deavored to hinder and delay the plaintiff in removing it, and to this 

end has threatened and intimidated the plaintiff's employees, 
(249) and with evil intent has had one of them arrested and prosecuted 

for an alleged breach of the criminal lam, and otherwise has 
wrongfully obstructed the plaintiff's right of removal. Tlie defendant 
denies the material allegations of the complaint, m d  alleges that the 
plaintiff has wrongfully cut and removed a large quantity of timber 
of dimensions smaller than the plaintiff's deed sperifies, and has other- 
wise damaged the land. 

It is unnecessary to analyze the testimony of the plaintiff's witnesses, 
which covers about twenty-four pages of the record; but a careful pe- 
rusal of the evidence considered in the light nlost favorable to the plain- 
tiff leads us to the conclusion that the jury should have been permitted 
to determine the controversy between the parties. Daniels u. R.  R., 136 
N.C. 517; Freeman v. Brown, 151 N.C. 111; Aloeton v. Lumber Co., 
152 K.C. 54; Christman v. Hilliard, 167 N.C. 4 ;  Collins v. Casualty 
Co., 172 S . C .  543; Rush v. McPherson, 176 N.C. 563; A7ewby v. Realty 
Co., 182 N.C. 3 4  The judgment of nonsuit is reveimsed, and this will be 
certified for further proceedings. 

Reversed. 
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G. A. P. BOWMAN v. FIDELITY TRUST AND DEVELOPJIENT 
COI\IPLwT ET At. 

(Filed 5 April, 1922.) 

1. Trials-drgunients of Counsel-Court's Discretion-Appeal and  Error. 
Where tlle defendant admits the contract sued on, and reliec, upon its 

cancellation br the mutunl agreement of the parties, the burden is on him 
to sliow such n~at ter  of defense, and each one haring introduced evidence, 
the judgment of the trial court in allowins. him to conclude is nithi11 his 
discretion under the rule, and not rerienabk on appeal. 

2. I n s t r u c t i o n s - C o n t r a c t s - D e f e n s e s - C a w  and Error. 
Where there is conflicting evidence as  to whether the contract sued on 

had been canceled by the parties, and the answer to this issue is controlling, 
it is not reveriible error for the court to omit to state all the contentions of 
the parties ol to charge as to tlle law on every possible phase of the evi- 
dence, unless in apt time so requested to do under the rules: Held,  in this 
cape a request of plaintiff to ansner the issue "No" if the defendant had 
breached his contracc on or before a certain date mas properly refused. 

STACY, J.,took no part in the consideration acd decision of this case. 

APPEAL by plaintiff from Kerr, J., a t  M a y  Term, 1921, of S c ~ v  
HANO\TR. 

This was an  action to rwover $3,67.5 for alleged breach of 
contract. The execution of the contract was admitted by the de- (2301 
fendant, but alleging that  it had been mutually canceled and re- 
1e:wd about 1 .June, 1912, in collsiderntion of a cancellation and tiis- 
charge of an indebtedness of about $800, ~vhicli was then due by the 
plaintiff to the defendant. Tlie plaintiff denied tlicre n-as any mutual 
cancellation of the contract, and contended that  lie r a s  wrongfully dis- 
cliargcd by the defendant. The case was in this Court on a former ap- 
peal, 170 N.C. 302. The jury, in rebponse to the ~ssues,  found that  the 
contract described in the complaint had been ~iiadc,  but that  the partics 
to said contract thereafter mutually canceled and annulled the same, 
and that the plaintiff had sustained no damages. Appeal by plaintiff. 

Wright & Stevens for plaintiff. 
John  D. Bellamy R. Sam and C. 11. TT7eeks for defendants. 

CLARK, C.J. The plaintiff tendered no issue and made no exceptions 
to those submitted by the court, which, besides, were those properly 
arising upon the pleadings. The plaintiff contended, hon-ever, that  the 
court erred in giving to the defendant the opening and conclusion of 
the argument, but the defendant having admitted the first issue as to 
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tlie execution of the contract described in the pleading, the burden of 
the second, namely, the allegation of the cancellation of the contract, 
rested with the defendant and the court allowed th: defendant to open 
and conclude. This was a matter entirely in the discretion of the judge. 
Rule 6 of the Rules of Practice in the Superior Court, prescribed by 
this Court, provides, 174 K.C. 848: "In any case n-here a question 
shall arise as to whether the counsel for the plaintiff or tlie defendant 
shall have the reply and the conclusion of the argument the court shall 
decide who is so entitled and except in the cases mentioned in Rule 3 
(i. e., when no evidence is introduced by the defendant), its decision 
shall be final and not reviewable." 

Besides, the court properly charged that the burden was upon the 
defendant to establish by the evidence that  there had been a mutual 
cancellation of the contract, and also to show that the plaintiff did or 
could, by reasonable effort and diligence, have reduced the amount of 
his loss. The third issue as to the measure of damages was immaterial 
if no error n-as committed as relates to the second issue. The rulings 
of the court as to the adinission and rejection of e~ idence  Tvas proper. 

The plaintiff abandoned all exceptions for refusal of the judge to 
charge as prayed except one: "If the defendant had breached the con- 
tract on or before 14 June, 1912, you will answer the second issue 'No.' " 
The court properly refused this prayer, except so far as he instructed 

the jury in the general charge, an examination of which shows 
(251) that the law bearing on the evidence and issues was clearly and 

sufficiently stated. 
It is not incumbent upon the court to present every contention of the 

various parties, nor to charge as to the lam in every possible phase of 
the evidence. If counsel for the plaintiff hzd desired more specific in- 
structions on any point involved, he should have so requested. The 
trial was principally, if not entirely, upon the evidence, and the result 
depended almost entirely upon tlie second issue as to the  cancellation of 
the contract in regard to M-hich the court charged the jury that  the de- 
fendant having admitted the execution of the contract and pleaded the 
mutual cancellation of it, then the burden was upon it to show by the 
greater weight of the evidence that  the contract was actually canceled 
and annulled, and further charged as to the third issue: "As to how 
much the contract price has been diminished and how little the plain- 
tiff has been damaged, the burden is upon the defendant company." 

Upon full consideration of all the n~at ters  presented for our consider- 
ation, we find 

No error. 
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STXI-, J., took no part  in the consideration and decision of this case. 

Cited: dlichauz v. Rubber Co., 190 S . C .  619. 

ARMOUR FERTILIZER WORKS v. GEORGE F. SIMPSON. 

(Filed 5 April, 1922.) 

1. Contracts-Breach-FertiIize~~Damages--Crops. 
Where the purchaser of fertilizer has suffered damages in the diminu- 

tion of the ralue of his crop, caused by the vendor's breach of his contract 
in making delivery beyond the time specified. and a t  the time of the sale 
the vendor's sales agent lmew the kind of crop the fertilizer was to be used 
on and the time of its planting, such damages may be recorered as are rea- 
sonable and may fairly be considered, either as arising naturally, accord- 
ing to the course of such matters, from the breach of the contract itself, or 
such as may reasonably be supposed to have been in the contemplation of 
the parties a t  the time of the sale, as  the probable result of the breach of 
its terms; but excluding all speculative and conjectural elements which 
hare no foundation for proof. 

Where damages to crops are recorerable by the purchaser of fertilizer 
for the breach by the vendor to deliver a t  the time specified in the contract 
of sale, the purchaser does not waive his right of recovery by giving his 
note for the purchase price when the loss was occasioned subsequently and 
could not have been ascertained or estimated. 

APPEAL by defendant from Kerr, J., a t  the October Term, 
1921, of CUMBERLAND. (252)  

Plaintiff sued to recover the amount alleged to be due on a 
note esecuted by defendant for fertilizer. Defendant admitted the ex- 
ecution of the note, and pleaded plaintiff's breacli of contract in failing 
promptly to deliver tlie guano. There was evidence for defendant tend- 
ing to show that  the order was given plaintiff's ngcnt in February; that  
a contract was mncle for delivery in l la rc l i ;  that plaintiff had delivered 
otlier fertilizer in Cuinberland County in March upon an order givcn in 
February; that  plaintiff's sliipllleilt n-as made about tile firct of May,  
and received a fen- days later; and that  in consequence of the delay in 
making the sliipnlent tlie defendant's crop was damaged to the extent 
of $700 to $800. The defendant pleaded a counterclaim for such loss. 

The note Tvas executed after the fertilizer had been accepted by the 
defendant. -At tlie close of the defendant's evidence the court held that 
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the defendant could not recover on the counterclaim, and rendered 
judgment in favor of the plaintiff for the amount of the note. Defen- 
dant excepted and appealed. 

Cook & Cook for plaintiff. 
Bullard R. Stringfield for defendant. 

ADAMS, J. The defendant admitted tlie execution of tlie note and 
introduced several w~tnesees who tcet~fied in his be ialf. Their ev~dence 
tended to b1io-i~ that the pla~nt~ff ' s  agent was acquainted with the qual- 
ity of tlie defendant's soil and informed of the pu *pose for which the 
guano was to be used, and that the plamtiff, through inadvertence In 
misplacmg or losing tlie defendant's order, delayed the shipment froin 
March untd May. We think the evidence sliould have been submitted 
to the jury. 'Where two part~es have mad6 3, cortract which one of 
them has broken, the damages wli~cli tlie other par,y ought to receive, 
in respect of such breach of contract, should be sucli as may fairly anJ 
reasonably be cons~dered either arising naturally, t iat  is, accordmg to 
the usual course of things, from ~ucl i  b r c ~ ~ c h  of contract itself, or such 
as may reasonably be supposed to have bcen 111 the contemplation of 
both parties, at  the time they made the c o n t ~ x t ,  as the probable resuli 
of the breach of it." Hadley v. Bazendale, 9 Excli. 353. If the purchaser 
of guano may show a breach of warranty as to its quality by the effect 
of its use upon his crops (Carter v, illcGd1, 168 9.C. 507)'  why may 
he not by proper ev~dence show the relative production of land with 
and without the fertilizer, or tlie usual effect under ordinary condit~ons 
of delayed planting whcn fertilizer is used? Evidence as to cultivation 
and tillage, the crop planted, the time of planting, the quality of the 

soil, and the condition of the weather and the seasons may, 
(253) under proper instructions, be considered by the jury. Carter u. 

McG111, supra; Tosnlznson v. Morgan, 166 N.C. 560; Herring v. 
Armwood, 130 K.C. 177; Spencer v. Hamzlton, 113 N.C. 49; Neal v. 
Hardware Co., 122 N.C. 105; Gatlin v. R. R., 179 N.C. 435. In material 
respects, Ober v. Katzenstein, 160 N.C. 440, is distinguishable from the 
case under consideration; but in that case it is said that when the ven- 
dor knows that the fertilizer is for the purchaser's crops, and fails to 
deliver it, and the purchaser, because of the l a t e n e ~  of the season, is 
unable to purchase i t  elsewhere, he is entitled to damages. In the 
present case there was evidence that the plaintiffs agent repeatedly 
told the defendant that the shipment would be made. 

But in applying the decisions, as suggested in Carter v. McGill, 171 
N.C. 775, all purely speculative and conjectural eli?n~ents which have 
no foundation for proof should be excluded. 
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TTTe cannot hold as an  inference of l a ~ v  that  the defendant waived his 
alleged defense by tlie execution of the note; for, according to his con- 
tention, the loss lie cIaims subsequently to have suffered could not then 
be ascertained or estimated. 

The judgment of his Honor in dimiissing the defendant's counterclaim 
is reverbed, and this ~vil l  be certified to the end that the court may de- 
termine the matters in controversy in accordance with law. 

Reversed. 

Cited: Hardie v. Telegraph Co., 190 S .C .  51. 

(Filed 5 April, 1022.) 

Game-Hunting-Statutes. 
The legislative power to enact game laws upon the principle that game 

does not become private property until reduced to possession, is binding 
upon the owners of land and all others, and, subject thereto, such owners 
hare the right to protect the game upon their own lands against trespassers 
thereon. 

Same - Deeds a n d  Conveyances - Reservation of Privilege - Profit a 
P r e n d r e V e n a r y .  

By deed, or other proper 11-ritten conveyance, but not by parol, the own- 
er of lands may convey the hunting privileges thereon under such terms as 
may be agreed upon, separate from the lands, under the principles applying 
to a profit a prendl-c, classified by Blaclistone under the heading of "Ven- 
arx," it being an estate in the lands to that extent, and not subject to rero- 
cation at  the nill of the owner. 

Same--Rights a n d  Remedies. 
The remedy of one whose hunting rights over the lands of another are 

being violated is, in proper instances, by suit for specific performance, by 
injunction, or by an action for damages. 

The ownership of the right to shoot for sport orer the lands of another 
is not limited to game in a strict sense, but confers the right to shoot such 
animals as  are ordinarily understood to be a subject of such sport. 

Game--Reservation of Privilege--Deeds a n d  Conveyances-Estates. 
The pririlege of hunting orer the lands of another is such an estate 

therein as may he assigned by or inherited from the owner, when the grant 
does not otherwise determine the rights of the parties. 
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6. Same-Perpetuities. 
The right of one to hnnt upon the lands of another is a present and not 

a future interest, to which the rule against perpetuities is inapplicable. 

7. Gmne - Deeds and  Conveyances-Fkservation of ]Privileges-Evidence 
-Letters. 

Where the wording of a grant of the right to hunt upon the lands of an- 
other is ambiguous, a letter written before the contro~-ersy arose, by a 
grantee of the lands, may be introducecl as evidence of weight against the 
claimant of the right from a latter owner of the land to hunt. 

8. Game - Deeds a n d  Conveyances -Reservation of Privilege--Leases- 
Rights of Grantee of Land. 

The owner of land conveyed it, reserving for him::elf, his heirs and as- 
signs, the right to hunt over such portions as may remain uncleared and 
uncultivated, and to protect the game thereon againck trespass of all per- 
sons escept the grantee, his "esecutors, administrators and assigns": IIeld, 
the hunting rights of the grantor over the portion designated did not ex- 
clude the right of the grantee and his successors while they owned the 
lands to hnnt thereon tliemselves, but a lease made by the latter of the 
hunting privileges mas invalid as an invasion of the right which the gran- 
tee had reserved. 

[Citation by CLARK, C.J., of status of game in North Carolina two cen- 
turies ago.] 

APPEAL by defendants from Connor, J., a t  J a n u x y  Term, 1922, of 
BLADEN. 

The plaintiffs conveyed to the Southern Chemical Company, 10 
July, 1902, a tract of 1,319 acres of Lake Waccamam, in Bladen 
County, in fee simple, with the following reservat~on: "But the said 
J .  P. Council and J.  A. Council reserve for themselves, their heirs and 
assigns, the right to hunt on any of the above described lands as may 
remain uncleared and uncultivated, and the power to protect the game 
on said land against the trespass of all persons except the Southern 
Chemical Company, their executors, administrators and assigns." 

It is found as a fact by the court that the plaintiffs have 
(255) never abandoned their rights under the reservation, or exception, 

above mentioned, but have continuously elercised said rights 
since the execution of said deed, and that the lands in question are 
chiefly what is known as savannah lands, and, under present condi- 
tions, of little value for anything other than hunting purposes. 

On 22 December, 1902, the Southern Chemical Company conveyed 
to the Southern Products Company the above tract of land with the 
above clause that the conveyance is subject to the existing rights of J. 
P. Council and J. A. Council to hunt over the above described lands 
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tliat may ieinain uncleared and uncultir ated, and with the poner to 
protect ganie In said land against trekpass, as particularly specified 111 

the abow decd fioin Counc~l 8 Councll to 5a1d chemcal colllpany On 
1 Januaiy,  1903, J .  A. Plchett, actmg under power of attoiney from the 
Southern Products Conipany, con\ eyed the s a d  land to the Wort11 
Company by a mortgage to secure a loan. Tlie land> mere sold undei 
nlortgage to Mat t  J. Heyer, on 3 ;\i:iy, 1903, and soon thereafter said 
Mat t  J Heyer conveyed the land to J .  ,I Plckett (tlie plescnt on-n2r 
thereof), and on 11 Eovembei, 1921, Plckett and n-lfe conveyed to thr  
defcnrlant n'. T. banderiin and H 31. 3lcAlliste1, by n-ay of lease for 
five years, tlie "right of hunting and protecting the game and all wid 
l ~ f e  on sald lands and tile right to exclude all perkons fioin entering 
upon bald lands nitli fireaims or dogs or other devlces u-ed in the 
capture of mild life " 

Tlie a b o ~ e  d e ~ d s  ryere all duly piubatcd and recordctl Tlus 1s a pro- 
ceeding or rebtralnlng ordel, nlxch n,xs n x d c  peiinnnent, to prollhit 
Sanderlin and l lchll lster  f i  om intci fei ing n ltll tile plan~tiff 'r huntln; 
rights on said land S a d  dcfend~nts  allcge that  the re>ervatlon. in tlie 
Council deed above, of tlle Iiuntlng privilege i q  void, and that  t l ~ c  plain- 
tiffs are trespassing on the r lgl~ts of Sandcilin and others, arid sougiit 
a reatralnlng ordcl agan1.t plalntlffb fioni 1,mtlng or trespasslng upon 
said lands. The causes nere  consolidated, and upon the facts found tlie 
restraining order agmnst Councll and otlieis nxs  dls-ohccl, and it K.E 

made permanent against the defendants, nlio apl~cnled. 

Sinclair, Dye R^ Clark and R. S. Whi te  for nppellces. 
E. F. JlcCulloch, Lyon & Johnson, and Johmon 62 Johnson for ap- 

pellants. 

CLARK, C.J. The plaintiffs conveyed the land in fee simple in 1902, 
reserving the hunting privileges tilereon, and the court finds, in this 
proceeding, as a fact tliat the plaintiffs have never abandoned their 
riglits under said reservation, but have continuously exercised same 
since the execution of the deed of 10 July,  1902, and tlie court held as a. 
matter of law that  the plaintiffs "have the exclusive right to 
enter upon the uncleared and uncultivated portions of the lands (256) 
in question, in person, and with invited guests, and have the 
power to protect the game thereon, except suc11 injury thereto as may 
be caused by tlie owner in the use of said land for purposes other than 
hunting," and made permanent the restraining order in behalf of said 
Council and others. 
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The sole point presented, therefore, is as to tht: validity and con- 
struction of such reservation in a conveyance of the realty. In  S. V .  

Gallop, 126 X.C. 979, this Court fully discussed the right of hunting, 
and held that the ownership of game is in the people of the State, and 
the right to hunt and kill game may be granted, withheld, or restricted 
by the Legislature, and that game does not become private property 
until reduced to possession. But it further held that landowners can 
prevent others from hunting on their land in v i r t ~ e  of their right to 
keep trespassers off the land or under statutory enactment. 8. v. Gallop, 
supra, has been often cited and approved. See citations thereto in 2 
Anno. Ed. I t  is under the authority of this principl~: that our laws for 
the preservation of game have been enacted. Under the game laws ap- 
plicable to that county there are only two months in the year during 
which game can be hunted. The legislatur? restriction is valid against 
the owners of the hunting privilege, and the rest of the world besides. 
The question here presented is whether the owner of real estate, in con- 
veying the same, can dissever from the title to the land and retain in 
himself and his heirs and assigns, either solely cr jointly with the 
grantee in the deed, the hunting privilege. The law is summed up with 
much fullness in the able and interesting brief filed by the plaintiffs' 
counsel. 

Beginning with the earliest English cases, it has been held uniformly 
that a shooting privilege is a profit a prendre, and in Davies' case, 3 
Mod.246, it was held that one might acquire a prescriptive right over 
the lands of another. A right to shoot and take game is a profit (1 

prendre, and was held to be an interest in land within the statute of 
frauds. Webber  v. Lee, 51 L.J.Q.B. 485. It has also been held in num- 
erous cases in England that the right granted by de2d to kill and take 
game was an incorporeal hereditament, which Blackstone styles the 
right of venary. 2 B1. Com. 415. In Payne v. Sheets, 75 Vt. 355, it was 
held that the exclusive right to shoot and fish upon tqe lands of another 
when not granted in favor of any dominant tenement, is not an ease- 
ment, but a profit a prendre, and the grantee of suc5 right, though not 
the owner of the soil, has such interest in  land as wmld entitle him to 
maintain an action of trespass, under a statute authxizing such an ac- 
tion, in respect of lands by the ommer thereof. 

In Shooting Club  v. Barber, 150 Mich. 571, it was held that a right to 
shoot over the lands of another, acquird in connection with the pur- 

chase of a lot carved therefrom, is not a mew revocable license, 
(257) but an interest which will support an action for specific per- 

formance. 
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There are also nun~erous cases not neccssary to cite that a clause in 
a lease of land reserving to the lessor the right of "shooting and sport" 
over land is not limited to game in a strict sense, but confers the right 
to shoot sucli animals as are ordinarily understood to be a subject of 
such sport. 

I n  Wickhai iz  v. H a w k e r ,  7 Rlees. & IT., 63, it is lield that a grant to 
one and his heirs and assigns of the liberty to hunt on the grantor's land 
was a grant and not a mere revocable license. deed for shooting 
privileges on land is a grant of a profit a pre~idre. Isherwood v. Salene 
(Or . ) ,  40 L.K.,1. (N.S.) , 299, citing numerous cases. 

I n  12 R.C.L. 689, 690, the law is thus summcd up: "drqu i s i t ion  of 
hunting rights in premises of another. Tliougll one person has no nat- 
ural right to hunt on the premises of another it is clear that  a right 
to do so may be acquired by a grant from the owner. Or the owner can 
convey his preinises and reserve to himself the huliting and fo\vling 
rights tliereon. An owner of lands may con\-ey exclusi~e hunting rigliis 
thereon to others so as to bar liimseif froiii l~unting on his own prcniiaca. 
H e  may make a lease of the hunting privileges giving the lessees the 
exclusive riglit to kill gnnle or n-ater fowl on the prenlises, and a t  the 
same time reserve to liinlself tlic p:i>tu13xge riglits on tlie premises. The 
riglit to hunt on another's premises is not a mere licmse, but is :In 
interest in the real estate in the nature of an incorporeal hereditament, 
and as such it i: within the statute of frauds and requires a writing for 
its creation. Nor is the right of one person to hunt or ion-1 on prenlises 
owned and in the possession of another an easement, for strictly speak- 
ing, an easenient implies that the owner thereof sliall take no profit 
from tlie soil. The right is more properly ternled a profit a prenrlre. 
Unless the grant other~vise determines the rights of the parties, the 
owner of the hunting privileges inay assign his riglits to another, ba t  
he cannot give a pass or perinit to another so as to allow the latter to 
exercise hunting privileges on the premises.'' To  same purport, 9 R.C.L. 
744. 

Profit a prendre is created by grant; it cannot be created by parol. 
If enjoyed by reason of holding certain other estate it is regarded in the 
light of an easement appurtenant to an estate; whereas, if it belongs to 
an individual (as in this case), distinct from any ownership of other 
lands, it takes the character of an estate in the land itself, rather than 
that  of an easement therein. Furthermore, sucli right may be assign- 
able or inheritable, which is not the case with an easement in gross. 
Examples of profit a prendre are the riglit to take timber from the land 
of another, or coal, or to fish in water belonging to another, 9 
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(238) R.C.L. 744, or to shoot over land or to take game or wild fowl, 
14 Cyc. 1143, note 29. 

The right of hunting or fowling on another's lands or water may be 
acquired by grant or lease from the owner, either kvith or without the 
soil, and with such restrictions or 1imit:ztions as them owner may see fit 
to impose. This right, being a right of profit in 1-he land, passes by 
grant or lease of the land, unless expressly reserved. Lee 21. Mallard, 
116 Ga. 18; Becklnan v. Kreamer, 43 'Ill. 447; Matthews v. Treat, 75 
Me. 594. 

I n  Ingram v. Threadgill, 14 N.C. 61, it is said: T h e  Pee Dee River, 
a t  the place where the trespass is alleged to have been committed, is 
not a navigable river, but a private one, and the owners of the land on 
each side of it have a right to the middle of it. Tht: same may be said 
of rivers which divide nations. Handley v. Anthony, 5 Wheat. 374. Al- 
though these franchises of fisheries are not grantod by the State a s  
lands are by lam granted, yet when the lands adjohing such rivers are 
granted, the right of fishing vests in s u ~ h  grantees, and gives them the 
right of fishing to the middle of the stream in the .rater  opposite their 
land, but not the right of fishing in water above or below the banks 
which belong to them." 

This case is cited in S. v. Glen, 52 N.C. 326, where i t  is said: "As 
the riparian proprietor of the land on both sides of the stream, he  is 
clearly entitled to the soil entirely across the river, subject to an ease- 
ment in the public for the purpose of transportation of lime, flour, and 
other articles in flats and canoes. H e  is also, as such proprietor, entitled 
to the exclusive right of fishing entirely across the stream." This was 
said as to the Yadkin River, where it was nonnavigable. 

The rule against perpetuities has no application to such interests over 
the lands of others because they are present and riot future interests. 
Gray, Perpetuities, sec. 279. 

Not only is an  injunction, as well as an action fo:. damages, a proper 
remedy for the protection of an exclusive hunting privilege, but  if ;;t 

member of the public is denied his common right to hunt on public 
waters, the interference with this riglit may be enjoined. 9 R.C.L. 691, 
and cases there cited. 

I n  this record there is in evidence a letter from J. A. Pickett, one of 
the ~nesne grantees of the premises and lessor of defendants, written in 
1903, to the plaintiff in which lie stated: "I have given no one the 
right to hunt on your preserves, nor have I myself fired a gun on the  
property and would not have gone on the premises or gone with any of 
my neighbors to hunt thereon without your (plaint~ff's) perinission ex- 
cept as to the little plots of peas and buckwheat"; E,S Council's reserva- 



N.C.] SPRIKG T E R M ,  1922. 277 

tion of the shooting privilege did not include the cleared or cultivated 
portions and that  lie had "always recognized Council's right." 
This, however, has no legal effect, except as a recognition of the (2591 
meaning and intent of the reservation, if the same had been am- 
biguous, upon the familiar principle that  !Then a contract is an~biguous 
in its terms, a construction given to it by the parties thereto, and by  
their actions in regard thereto, hefore any controversy has arisen as to  
its meaning, made ~ ~ i t l i  knowledge of its terms, 1s entitled to great 
weight, and will, when reasonable, be adopted and enforced by the 
court. 

The words of the conveyance to be construed are as follows (after 
granting the premises in fee to the Southern Chemical Company): 
"But the said J. P. Council and ,J. A. Council reserve for themselves, 
their heirs and assigns, the right to hunt on any of the above described 
lands as may remain uncleared and uncultirated, and the power to 
protect the game on said land against the trespass of all persons except 
the Southern Chen~ical Company, their extcutors, administrators, and 
assigns." 

We understand the meaning of this conveyance to be a reservation of 
the right of hunting, the profits a prendrc to the grantors in fee simple 
as to such part  of the premises as remain "uncleared and uncultivated," 
and so long as they so remain, with power given the grantors to protect 
the game thereon against being hunted by any persons except the South- 
ern Chemical Company, their executors, administrators, and aeigns. 

Tlie decree entered by the court in this case provides that  the plain- 
tiffs "have tlie exclusive right to enter upon the uncleared and unculti- 
vated portions of the lands in question, in person and with invited 
guests, and have the power to protect the game thereon, except such 
injury thereto as may be caused by tlie owner in the use of said land 
for purposes other than hunting." MTe think that  the above decree is a 
proper construction of the reservation, except in the use of the word 
"exclusive," and that  a proper construction of tlie deed, including the 
reservation, is that  the grantees also had the right to hunt upon the 
premises, and so have their successors, as orrners of the land; that  is, 
that  the grantors have a fee-simple right of hunting, and that  their 
grantees have the same right so long as they are owners of the premises. 
As such, they have a base and qualified right in the hunting privilege, 
but  without the right to extend such privilege to others. The grantees 
of the land and their asqigns of the lands have the right to hunt on the 
premises themselves, while omncrs thereof, jointly with the fee-simple 
privilege of hunting reserved by the reservation to the grantors. The use 
of the words giving tlie grantors the right to protect the game on said 
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land against trespass of "all persons except the Sout!xrn Chemical Com- 
pany, their executors, administrators and assigns," must necessar~ly be 
limited to the grantees of the land and the assignees of the ownership 

thereof. If not so limited, it ~ o u l d  clearly be destructive of tlic 
(260) reservation to the grantors of protection of the game. This is 

evidenced by the attempted lease for five years by the present 
owners of the land to the defendants, Sanderlin and RIchllister, of the 
"right of hunting and protecting the game and all wild l ~ f e  on said 
lands, and tlie right to exclude all persons from entering upon said lands 
with firearins or dogs, or other dcvices used in the capture of wild life." 
This attempted lease is invalid, for i t  is not connected with the omner- 
ship of the land, and under i t  the grantees attempted even to exclude 
the plaintiffs, who unquestionably have the hunting privilege in fce 
simple. 

The court properly granted an  absolute injunction against the defen- 
dants Sanderlin and hIcAllister, and sustained the ~ a l i d i t y  of the claiin 
of the plaintiffs as against them. We think, h o w e ~ e r ,  that  the owners 
of the land have the right to hunt over tlie same tliemselves, but with- 
out power of leasing said privilege or granting i t  to others. 12 R.C.1,. 
890; Bingkam v. Salene, 15 Or. 208; 3 A.S.R. 152. The word "exclusive," 
therefore, should be stricken out of the decree, which, as thus modified, 
will be affirmed. 

1T7e have quoted largely in this opinion from t l ~ e  learned and n-ell 
considered brief of the plaintiff, and as a matter 3f more than usual 
interest to the public and the profession, we insert here from that  brief 
the following incident which occurred very near to, if not upon these 
very premises, on the banks of Lake Waccan~aw, 188 years ago, a-  
follows : 

"On 18 July,  1734, a traveler, lured by the glen-ing descr~ptions that 
he had heard of Kaccamnk Lake, set out from a point on the Cape 
Fear River to visit that  spot. In  making the journey he passed quite 
near to, if not through, the hunting preserve of the plaintiff. This 
soldier of fortune, writing of the trip, says in part :  '\Ye came to n 
large cane swamp, about half a mile through, which n-e crossed in a b o ; ~ t  
an  hour's time, but I w i s  astonidled to see the inlumerable sights of 
mosquitoes, and the largest t ha t  I ever saw in my  life, for they iilade 
nothing to fetch blood of us through our buckskin gloves, coats, anLl 
jackets. As soon as we got through that  snrai-np we came to anotlicr 
open pine barren,  here we saw a great herd of deer, the largest and 
fattest I ever saw in those parts; we made a shift to till a brace of them, 
which we made a hearty dinner on. We rode abou, two m i l e  farther, 
when we came to another cane swamp, where we shot a large she-bear 
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and two cub.. The snalnp n-as so large that i t  was with great difficulty 
we got through ~ t .  TT71ien we got to the other slcle, it began to rain very 
hard, or othernlse, as f ~ r  as I knon-, we iilight have shot ten brace of 
deer, for tliey were allnost as thick as in the parks in England, and did 
not seem to be in the least afraid of us, for I question much whether 
they had ever seen a man in their llves before, for tliey seemed 
to look on us as amazed. \JTe made shift as well as we could to (261) 
reach tlie lake tlie same night, but had but little pleasure; it con- 
tinued to rain very hard, n-e made a large fire of l i g h t ~ ~ o o d ,  and slept 
as well as we could tliat night. The next morning JTe took a particular 
view of it, and I think it is tllc plcnsantest place that  I ever saw in niy 
life. It is at  least eighteen niilej around, burrounded with exceedingly 
good land, as oak of all sorts, liicl;ory, and fine cyprecs swamps. There 
is an old Indian field to be seen. which shows i t  ITas fornlerlv inhabited 
by  them, but I believe, not within t h e  fifty years, for there is scarce 
one of tlie Cape Fear Indians, or the Waccamaws, that  can give any 
account of it. There is plenty of deer, wild turkey, geese, and ducks, 
and fish in abundance; we shot sufficient for forty mtn  though there 
were but six of us,' " Sprunt's "Chronicles of the Cape Fear," 46 (2 ed.) .  

To ~ h i c h  the brief appropriately adds: "All must agree tliat t h e e  
worthy gentlemen, near two hundred years ago, upon the very game 
preserve, the right to a part of which is involved in tliis appeal, set a 
bad example by shooting enough game for forty men n-hen only six 
could benefit thereby. Sad to record, thiq bad example has been so uni- 
versally followed that  the once nlagnificient American game, like its 
quondam denizens of the pristine forests, the Ainerican Indian, has be- 
come almost extinct. The look of amazement detected by the stranger in 
1734, in the appealing eyes of the beautiful deer of tlie Waccainaw sec- 
tion as they looked, perhaps for the first time, upon man, has given 
place to a glint of horror and despair as the few survivors rush headlong 
for the haven of rest maintained by the plaintiff. They have learned to 
know that  there they may rest in peace save for two months in each 
year, and that  even during tliis time they will occasion far more fright 
to the inexperienced hunters to whom they so suddenly appear than 
they need entertain for themselves. 

"The plaintiff, big of body, of mind, and of heart, living by tlie side 
of the beautiful Waccamaw, is no more a lover of tile hunt than of the 
hunted. Sa tu re  speaks strongly to him, and he is a lover of all wild 
llfe. ,%In-ays has he labored for the enactment and enforceinent of wise 
and beneficent laws intended to prevent the coniplete externiination of 
the game which once so richlv abounded in his section. Doubtless there - 

is more game on tlie preserve inaintaincd by him, and for miles around 
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it, than in any other part of the State; yet, had i t  not been for his per- 
sistent efforts, the hide and horns of a deer would be today an object 
of great curiosity in all that section. So that not only by the law of 
the case is his position sustained, but by a wise policy as well." 

Modified and affirmed. 

Cited: Davis v. Robinson, 189 N.C. 598; State zl. Barkley. 192 X.C. 
186; Smith v. Paper Co., 226 N.C. 51. 

HARMON PATE v. R. T. GAITLEY EY AL. 

(Filed 3 April, 1922.) 

1. Deeds a n d  Conveyances - Consideration - Paro l  Evidenc-Statute of 
Frauds.  

Parol evidence to show the actual consideration in a deed to lands, es- 
ecuted and delivered, different from that therein expressed is neither a t  
variance with the rule against changing or adding to the terms of a written 
instrument, nor within the prohibition of the statute of frauds, but is of an 
independent contract outside of the covenants appecring in the deed, and 
the vendor may prore by pilrol the an~ount thereof, the terms of payment 
and its nonpayment. 

During the continuance of the least. of a large tract of land for the 
agreed annual payment of fifteen bales of cotton as rent, the lessee obtain- 
ed an option of purchase a t  the price of $15,000, which he esrrcised in 
September of that year, recc'iring from the lessor and the owner a warran- 
ty deed of the loczts in quo with full covenants: Htld, par01 eridence was 
competent to show that the agreed rental was reselved from the purcha-e 
price of the land, expressed in the deed, in the vendor's action to recover 
the rent cotton or its value. 

APPEAL by defendants from Ken., J. ,  a t  December Term, 1921, of 
ROBESON. 

Civil action to recover fifteen bales of cotton, or the value thereof, 
as rent for a 200-acre farm for the year 1919, 1v111cl1 subsequently, by 
agreement, entered into and became a part of the l~urchase price of the 
land - the defendant R .  T. Gaitley having bought the farm during his 
tenancy. 

Froin a verdict and judgment in favor of plaintiff, the defendants 
appealed. 
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Johnson R. Johnson and XcLean, T7arser, JfcLean & Stacy for 
plaintiff. 

McIntyre, Lawrence & Proctor for defendants. 

ST.~CT, J. The defendants leased from the plaintiff a valuable farm, 
located in Robeson County, and containmg about 200 acres, for the 
years 1918 and 1919; and, as rent for said farm, it was stipulated and 
agreed in a written contract betn-een the parties that  the defendants 
should deliver to tlie plaintiff, "at Parkton, S. C., on or before 15 
October of each year, during the life of said lease, fifteen bales of 
middling lint cotton, averaging 500 pounds to the bale." Later, and 
during the continuance of said lease, the defendant R. T. Gaitley tool< 
a written option from the plaintiff, whereby lie acquired the right to 
purchase the farm in question a t  and for the price of $15,000. This 
option was exercised on or about 10 September, 1919, a t  which 
time the plaintiff executed and delwered to tlie said defendant a (263) 
warranty deed, with full covenants, conveying to him the locus 
in quo, same being the originally demised premises. 

At the tlme of the executlon of the option, and again upon the sign- 
ing and dellvery of the deed, conveying the property in question to tlie 
defendant, it was specifically agreed and underztood betm-een the parties 
tha t  the rent, as previously stipulated, for ihe year 1919 should be re- 
served and paid to the plaintiff by the defendants in accordance with 
the terms of the rental contract. The jury have found that this under- 
standing and agreement existed not only before the execution of the 
said optlon and deed, but that  the salne, a<  alleged in tlie complaint, 
was "specifically reiterated, repeated, and agreed to a t  the tniie of the 
execution of the said option and executlon and delivery of said deed, 
all of which lyas fully assented to and agreed to by the defmdant R.  T. 
Gaitley, and he did then and there repeat hls promise to pay said rent 
for the year 1919, in accordanc~ nit11 the said wntten lease." 

But the said defendant R. T. Gaitley  no^ contends that  as he held a 
deed for the land and xvas the on-ncr thereof at  the time the 1919 rent 
fell due, lie is no longer liable to the plaintiff therefor, but that  said 
rent pas-.ed to him under his deed, a onncr of the property. For this 
position he relies upon the following decisicm: Jl ixon v .  CofField, 24 
N.C. 301; Lewis 21. IVdkzns, 62 S C. 307; Iiorneqmj z) Olzver, 63 N.C. 
69; Rogos  v .  McRenzze, 63 K.C. 218; Lancashz~e v. Xason, 75 N.C. 
459; Holly v. Holly, 94 K.C. 674. 

We do not think this position can avail the deftndant in the face of 
the jury's finding that  he had agreed othernise, and that  such consti- 
tuted a part of the consideration given fo: hls option and deed. It is 
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well settled that a vendor, in a suit for the purchase? price of land, may 
prove by parol the amount thereof, tlie t e r m  of p q m e n t  and its non- 
payment, notwithstanding the deed may contain a recital or acknoml- 
edgment contrary to the real transaction between the parties. Faust 1 ) .  

Faust, 144 N.C. 383; Grabozo v. illcCracksn, 23 Okla. 613; 23 L.R.>L 
(N.S.), 1213, and note. Sup11 recital is only prima facze evidence of the 
payment of the purchase price, and may be rebulted by parol testi- 
mony. Bnrbee 2). Barbee, 108 K.C. 581. 

I n  Michael v. Foil, 100 K.C. 179, the deed yecited a consideration of 
$500, but the court ad~ilitted parol evidmce to show that at tlie time of 
the conveyance the grantee agreed with the grantor that he should have 
one-half of the proceeds of tlle sale of the mineral interest in tlie land, 
if such sale were made during his lifetime, and that  such entered into 
and became a part of the consideration and inducen~ent for the transac- 
tion. To like effect is Manning v. Jones, 4.2 N.C. 368. 

The admission of t h ~ s  character of evidence is not a t  variance 
(264) with the rule against changing or adding to Ihe terms of a writ- 

ten instrument by parol, nor is i t  prohibitell by the statute of 
frauds. Harper 2;. Harper, 92 N.C. 300. The deed is not in controversy. 
I t  was executed by the plaintiff in performance of his part of the con- 
tract for tlie sale of the land, and i t  is but meet that the defendant 
should likewise comply with his agreement in regard to the amount that 
should be paid. The statute of frauds was not interded to shelter or to 
shield frauds, but to prevent them. 39 Cyc., 171; ;Mc.Yznch v. Trust Co., 
ante, 33, and cases there cited. 

In  the instant case, the sale of the land is an accaomplished fact; the 
deed has been executed and delivered; title has passed, but this ipso 
facto did not have the effect of relieving the defendant from his oblign- 
tion to pay what he had agrcled to pay. The contrrtct in regard to the 
rent added no new covenant to the deed, nor did it contradict or ex- 
plain any one that was incorporated in it. On the other hand, the plain- 
tiff specifically affirms the deed and is now seeking to recover the full 
purchase price of the land. The suit is based upon m independent con- 
tract outside of, but in nowise in conflict with, tlle :ovenants appearing 
in the deed. "The recital of the amount of the consideration, or of its 
receipt, can be contradicted in an action to recover 1 he purchase money, 
but that is because this is no part of the conveyance." Campbell v. 
Signzon, 170 K.C. 331. 

As the rent cotton was evidently intended to be paid out of the crops 
grown upon tlie farm in question, i t  would seem lliat the reservation 
might be justified, also, under the doctrine announced in Flynt v. Con- 
rad, 61 N.C. 191, and other cases to like import; but, as the fact does 
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not affirmatively appear - the written 1ca.e not being set out in the 
record - we deem i t  unnecessary to discuss this suggested phase of the 
case. 

We have found no error in the trial, and the judgment of the Su- 
perior Court will he upheld. 

Yo error. 

Cited: Whedbee v. R u f i n ,  189 K.C. 260: Lilly v. Snzzth, 199 N.C. 
809; Bank v. Lewzs, 201 N.C. 133; Bank v. .JIcCullers, 201 K.C. 415; 
Chemical Co. v. Grif in,  202 N.C. 813; Bank v. Page, 205 N.C. 251; 
Galloway v. Thrash, 207 K.C. 166; Insurance Co. v. Jlorehead, 209 
K.C. 176; Wdliamson v. Insurance Co., 212 S . C .  379; Westmoreland 
v. Lowe, 225 N.C. 555; Willis v. Willis, 242 S.C.  598; Conner v. Ridley, 
248 N.C. 716. 

W. J. BRADSHAW & COMPANY v. BOSTON AND MAINE RAILROAD 
COMPAPT ET AL. 

(Filed 5 Bpril, 1922.) 

Carriers of Freight - Coiinecting Lines-NegligeiiceDamages-Actions 
-Claim and Delivery-Attachmen+Tender of Charge-Appeal and 
Error. 

The consignee of an interstate carrier of goods, in his action for dam- 
ages thereto against the delivering carrier, sued out an attachment, and 
this carrier replevied, C.S. 830, 836; and thereafter the plaintiff sued out n 
writ of attachment in his action again%t the foreign, initial carrier, and 
the delivering carrier, and it appears that upon the trial both actions and 
the proceedings thereunder were conwlidated and dismissed for the failure 
of the plaintiff to plead or prove a tender of pajment of freight, war t a ~ ,  
and demurrage: Hcld, the plaintiff not having abandoned the shipment, and 
not suing for its full value, but for damagcs alleged to hare been caused 
by the carrier's negligence, should linrc been permitted to proceed on his 
claim therefor, though not entitled to the immediate possession of the ship- 
ment. Lumber Co. %. R. R., 170 N.C. 359; Whi t t i )~g to t z  v. R. R., 172 S . C .  
601, cited and applied. 

APPEAL by plaintiff from Connor, J., a t  September Term, 
1921, of NEW HANOVER. (265 ! 

Civil action to recover damages for an  alleged negligent delay 
and injury to a carload of furniture while in the possession of the de- 
fendants for transportation. 
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From a judgment on the pleadings, denying plaintiff the right to re- 
cover, i t  prosecutes this appeal. 

J .  Fe l ton  Head  for plaint i f f .  
John  D. Be l lamy  R  ̂ Sons for defendants.  

STACY, J. The record in this case is not altogether clear; it is soine- 
what complicated and confused; but, as we understand it,  on or a b o ~ l t  
31 RIarch, 1920, a carload of furniture mas shipped from Joslin, K, H., 
to  tlie plaintiff a t  \Tilinington, IT. C., over the lines of the Boston & 
Maine Railroad Company, as the initial or receiving carrier, and other 
connecting carriers, and finally over tlie road of the Seaboard Air Line 
Railway Company as the terminal or delivering carrier. This ship- 
ment was delayed in transit for a period of more than four months, and 
plaintiff alleges that  sarne was greatly damaged b j  reason of the "de- 
fendants' negligent transportation and other wrong'ul acts in handling 
said shipment." 

Upon the arrival of said goods in Wilmington, the plaintiff failed and 
refused to pay the freight, war tax, and demurrage, which the defen- 
dants charged for carrying and transporting said goods, "except on con- 
dition the defendants allow a credit of sarne as a part payment of 
plaintiff's claim" for dainages alleged to have been sustained by reason 
of negligent delay in transportation, etc. The term nal carrier declined 
to deliver the goods or to surrender their possession, under the terms 
as stated; whereupon the plaintiff sought to obtain possession of said 
furniture by claim and delivery proceedings. C.S. 830 et seq.; W a l t e r  
v. Earnhardt ,  171 N.C. 731. I n  this action the defendant, Seaboard 
Air Line Railway Company, executed a replevin bond and retained 

possession of the goods as allowcd by law. (3. 836. It does not 
(266) appear tha t  any pleadings were ever filed in this case. 

The plaintiff then sued out a writ of attachment, in an  action 
for damages, against the Boston & Naine Railroad Company and 
joined the Seaboard Air Line Railway Conipany as a party defendant. 
Thereafter, a t  the regular September Term, 1921, oj tlie Superior Court 
of New Hanover County, as appears from the rtxcord, the following 
proceedings were had, to wit: 

"Upon the calling of both the claim and delivery suit and the attach- 
ment suit, for trial, the defendants, through their counsel, stated to the 
court tha t  no jury would be necessary, because rouneel for plaintiff 
would admit that  the pleadings did not allege plaintiff had tendered 
the bill of lading and transportation cliarges on saiil shipment. . . . 
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"Upon readlng the pleadings, the c o d  inquired of couii-el for plal~i- 
tiff if lie adnxtted that  plaintiff had not tendered the freq$t and othrr 
c1iarge;j for tran~portatlon,  as set out 111 salt1 pleadings, and upon coun- 
sel answering that  he dld accordingly admlt, t!ie court decided that the 
plaintiff could not recover, and pave judgment for the defendants aq 

set out in the record." 

The concluding paragraph of said judgmcnt is a s  follows: "It j- or- 
dered and adjudged that  plaintiff take nothing by this action, that de- 
fendants go witliout day and recover of the plaintiff their co.jt,, niitl 
that  the ancillary proceeding in this cause be and the same is hereby 
dismissed." 

From the foregoing it would seem that the two suits were consoli- 
dated and considered as one. This was so stated on the argument bc- 
fore us, and there is only one judgment appearing on the record. 

Conceding that  under authority of Lumber Co. v. R. R., 179 N.C. 
359, plaintiff was not entitled to the inmediate possession of the sliip- 
ment, without first having tendered the freight, war tax, and demur- 
rage charges, yet  nre see no valid reason n-hy it should not be permitted 
to  proceed on its claim for damages, under the doctrine announced in 
Whittington I,!. R. R., 172 N.C. 501, and cases there cited. 

It will be observed that  plaintiff has not abandoned the shipment 
and brought suit for its full value; but its second action was to recover 
damages for delay in transit and alleged negligent injury to the goods. 
Parsons v. Express Co., 25 L.R.b. (N.S.) , 643, and note. 

The cause will be remanded for further proceedings; and, as the 
record is somewhat ambiguous, i t  would seem that  an amendment to 
the pleadings would not be amiss. 

New trial. 

JOE WILLIS AND MARY REGAN v. MUTUAL LOAN AND TRUST 
C O X P ~ W .  

(Filed 5 April, 1922.) 

1. Estates-Determinable Fee-Rule in Shelley's Case--Deeds and Con- 
veyances. 

In construing a deed, a distinction should be observed between a deter- 
minable fee and an estate created under the rule in Shellell's case, and this 
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rule has no application where there is no limitation in the deed by way of 
remainder, as where an estate is granted to M., and her bodily heirs. 

2. Deeds a n d  Conveyances-Inten&Formal Parts .  
The intention of the parties is now regarded as the chief essential in the 

construction of conveyances, the object sought being substance, not form, 
giving effect to every part of the deed, no clause bein,: construed as  mean- 
ingless if reasonable intendment can be found therefor, and the intention 
thus ascertained will prevail over the old rule dividing the deed into its 
formal parts and disregarding contradictions in the habendurn of the qual- 
ity or quantity of the estate granted in the premises. 

3. Estates-Determinable Fe-Contingent Remainde~*s-Deeds and  Con- 
veyances. 

Where an estate is granted to >I., and the heirs of her body in the prem- 
ises, with warranty to her and the heirs of her body: Held, the intent of 
the grantor by proper construction was to limit over the estate to M. in 
case she should die without issue or bodily heirs. 

4. Same-Shifting Uses-Statutes. 
An estate to M. and her bodily heirs is conrerted into a fee simple under 

our statute, C.S. 1734, without further limitation, but followed by the 
words "if no heirs, said lands shall go back to my estate," the estate will 
go over to the heirs of the grantor a t  the death of M., upon the nonhappen- 
ing of the event as a shifting use under the statute of uses, 27 Henry VIII, 
ch. 10 :  C.S. 1740, wliereunder a fee may be limited after a fee, by deed, 
and under the provisions of C.S. 1737, that every contingent limitation in ;I 
deed or will made to depend upon the dying of any pwsou without heir or 
heirs of the body, or issue, s l l ~ l l  be held to be a limitation to take effect 
when such person dies not having such heir, or issue, or child living a t  the 
time of his death. 

APPEAL by defendant from Connor, J., at  February Term, 1922, of 
ROBESOX. 

Controversy submitted without action on case ag~eed. Judgment for 
plaintiffs; defendant appealed. 

J .  S. J. Regan, unnlarried and seized in fee, executed to his grantee 
a deed, the material parts of which are as follows: "This deed, made 
this 31 January, 1882, by Joseph Samuel Jenkins Regan, of Robeson 
County, State of North Carolina, to his daughter, Mary Regan, and 
her bodily heirs, of Robeson County and State of Korth Carolina. 

"Witnesseth, that s a d  Joseph F. J. Regan, for and in consid- 
(268) eration of the sum of $1,000, doth bargain, sell, and convey to 

said Mary Rcgan and her bodily heirs a trnc. or parcel of land 
in Robeson County. 

"To have and to hold the aforesaid tract or parcel of land and all 
privileges and appurtenances thereto belonging, to thc said Mary Regan 
and her bodily heirs, and to their only use and behoof forever. 
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".And tlie said J .  S. J. Regan covenants that he is seized of said - 
premises in fee anti lint11 right to convcy tlie same 111 fee siiiiple; t l ~ t  
the same are free from all encumbrances, and that  he will warrant an11 
defend the said title to the same against tlie claims of all persons n-hat- 
soever, to his daughter, Mary Kegan, and the heirs of her body, and i f  
no heirs, said lands shall go back to my estate." 

On 1 October, 1914, AIary Regan conveyed said land to Joe TT'llli-, 
reserving a life estate; and on 3 December, 1921, these two entered into 
a written agreement to convey to the defendant fifty acres of the lan I 
a t  the price of $3,400. Accordingly they tendered to the defendant C+ 

deed in fee, duly executed, and demanded payment of tlie purc1ia;e 
price, and the defendant refused to inalie payment or to accept t l ~  
deed on the ground that  they cannot convcy a title in fee simple. Mary 
Regan is now more than seventy years of age and has never been mw- 
ried. His Honor rendered judgment for the plaintiffs. The defendant 
excepted and appealed. The only question is whether ,Joe TITillis and 
Mary Regan can convey a title in fee. 

McSei l l  (e. Hacket t  for plaintiffs. 
Johnson R: Johnson far defendants. 

ADA~IS, J .  The plaintiffs contend that the deed should be consider- 
ed nrith regard to its forinal division into parts, that  the last clause, be- 
cause repugnant to the estate conveyed in the premises, is void, and in 
consequence that  the grantor conveyed to N a r y  Regan an estate in fec. 
They rely in part  upon the common-law principle that  a fee acquired 
in tlie premises cannot be divested by the habendwm. Blackstone says: 
('The office of the habendum is properly to determine what estate or in- 
tereht is granted by the deed; tliough this may be performed, and some- 
times is performed, in the premises. I n  15-hich case tlie habendum may 
lessen, enlarge, explain, or qualify, but not totally contradict or be re- 
pugnant to the estate granted in the premises. As if a grant be 'to -4. 
and tlie heirs of his body,' in the premises, habendurn 'to him and his 
heirs forever,' or vice versa; here A. has an estate tail, and a fee simple 
expectant thereon. But  had it been in tlie premises "to him and his 
heirs," habendum ('to liiin for life," the habendum would be utterly 
void; for an estate of inheritance is vested in liiin before the kabendum 
comes, and shall not afterwards be taken away or divested by 
it." 2 B1. Corn., 298. And Coke: "The haberzdum hat11 also two (269) 
parts, viz., first, to name againe the feofee; and, secondly, t o  
limit the certaintie of the estate." 1 Coke, ch. 1, sec. 1, Ga. Originally 
used to determine tile interest granted, or to lescen, enlarge, explain, or 
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qualify the premises, the habendum was held to be void if repugnant 
to the estate vested by preceding parts of the deed. liafner v. Irwin, 20 
N.C. 570; Triplett v. Williams, 119 K.C. 394. 1Vhl:ther this principle 
applied to a limitation in the warranty we need not now consider; for 
neither in the warranty nor in the habendunz of this deed is there a 
fatal repugnancy; and the quection presented must b: resolved by other 
recognized rules of interpretation. 

The plaintiffs can derive no aid from Shelley's case. There being no 
limitation by iyay of remainder to the heirs or "bodily heirs" of Mary 
Regan as nomen collectivuvz the deed in question cannot be construed 
as an unconditional fee. The distinction between r i  determinable fee 
and an estate created under the rule in Shelley's ca,je is clearly drawn 
in numerous decisions. Ward v. Jones, 40 N.C. 404; Whitesides v. 
Cooper, 115 K.C. 570; May v. Lewis, 132 S . C .  113; Smith v. Proctor, 
139 N.C. 314; Puckett v. Morgan, 158 N.C. 344; Jones 21. TVhichard, 
163 N.C. 241 ; Rezd v. Xeal, 182 N.C. 192. 

The rigid technicalities of the coinmon lan- have gradually yielded to 
the demand for a more rational mode of expoundirg deed.  Hence, to 
discover the intention of the parties is noly regarded as the chief essen- 
tial in the construction of conveyances. The intentiol must be gathered 
from the whole instrunlent in conforinity with established principlec, 
and the division of the deed into formal parts is nct pernlitted to prz- 
vail against such intention; for substance, not form, is the object sought. 
If possible, effect must be given to every part of a deed, and no clause, 
if reasonable intendnient can be found, shall be construed as meaning- 
less. Springs v. Hopkins, 171 K.C. 486; ,Jones v. Sandlin, 160 K.C. 155; 
Eason v. Eason, 159 N.C. 540; Acker 1.1. Pndgen, 1.58 K.C. 337; Real 
Estate Co. v. Bland, 152 N.C. 231; Featherston v. JIerrimon, 148 K.C. 
199; Gwdger v. TT'hite, 141 N.C. 513. 

The phrase "to AIary Regan and her bodily 1iei1~s"- twice used in 
the prenises and once in the habendzm, is followed in the warranty by 
the words to "I lary Regan and the heirs of her body." What mas the 
intention of the grantor? Obviously to limit over the grantee's estate 
in case she should die n.ithout issue or bodily heirs. 'To gjvc to the deed 
such construction is not inconsistent with familiar principles of law. 

"A conditional fee, a t  the conlmon law, TTas a fee restrained to some 
particular heirs, exclusive of others, . . . as the heirs of a man's body. 

. . . Xow, with regard to the condition arincxed to these fees 
(270) by the common law, our ancestors held thal such a gift (to a 

man and the heirs of his body) was a gift upon condition that it 
should revert to the donor if the donee had no heirs of his body; but, if 
he had, it should then remain to the donee. They therefore called it a 
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fee simple, on condition that  he had issue." 2 B1. Coin. 110. "Wliich con- 
dition was implied in the words as well as in the intent, for in that  the 
gift is to one and to tlie heirs of his body, and no further, therein it is 
implied that  if lie have no heirs of his body, the donor shall have the 
land again." TVt71111onz v. Rerkley, Plowtl. 223. Rut upon the birth of issue 
the donee had poner to alien the fee and thereby to bar not only the 
succession of his ~shuc,  but the reversion of tlle donor in case his issue 
subsequently failed. TVzllioin v. Berkley,  supra; 2 B1. Com. 110. To 
suppress the exercise of t lm power the nobility procured the enactment 
of the statute de donis conditionalzbus (13 Ed., I ) ,  ~ ~ h i c h  so operated 
that  the estate was no longer alienable hy tlie donee upon the birth of 
issue, but  remained to the heirs of his body, and on the failure of such 
heirs, reverted to the donor. The estate wa: divided into tn-o parts, 
leaving in the donee a fee tail, and vcstlng in the donor the u l t in~ate  fee 
simple, expectant on the failure of iz-uc. Estates in fee simple condi- 
tional were thus converted into eitates in fee tail; "and hence i t  iq that  
Littleton tells 11s that  tenant in fee tail is by virtue of the statute of 
IJTestininster the second." 2 B1. Coin,  supra. But since thc act of 1784 
every person s i z e d  of an estate in tail shall be deemed to be seized of 
the same in lee simple. C S. 1734; illnrsh v. Gmlfin, 136 N C. 333. Elim- 
inating the  last clau;e, the deed therefore conveys to l\lary Regan an 
estate in fee. What,  then, is the legal effect of tlle words "if no I l e n ~  said 
lands shall go back to my estate"? 

At common law, because a freehold could not pass without livery of 
seizin, a fee could not be limited after a fee; but after the statute of 
uses wnq enacted 127 Henry VIII, ell. 10;  C S. 1710), the judges de- 
parting from the rigor of the co~nnlon I J W  ingeniously devised the doc- 
trine of springing and shifting use., under the lattcr of ~vhich a fee may 
he l imted after a fcc by deed or wdl. If by deed, it is a conditional 
limitation; if by ~ 1 1 1 ,  it  is an esecutory clev~se. 2 B1. Coin 231; Sm7th 
v. Bm'sson, 90 N.C. 284. 

The scope of the contingent litnitation set forth in the lart clause of 
the deed is defined by statute. Every contingent limitation in a deed or 
will made to depend upon the dying of any person without 1le11.s. or 
lle~rs of the body, or iqsile sl~nll he 11clrI to be a linlitation to take effert 
 hen such person dies inot linving 5ucIi heir, or issue, or child liring nt 
the time of his death. C S. 1737; act of 1827, 18.56. 

Applying these principles, Jve conclude that the deed ~hould  
be construed as if it rend "to Mary  R t g m  and the heirs of her (271) 
body ( a  fee simple, C.S. 1734), and if she should die not haying 
such heirs or issue living nt tlic time of 1ic.r death, then to tlie heir- of 
the grantor." C.S. 1737; Patterson v. JIcCorirzzck. 177 S . C  4-18; TT'd-  
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lianzs v. Blizzard, 176 N.C. 146; Reid v. Xeal, 182 1V.C. 199. -1 similar 
construction may be found in S m t h  v .  Brisson, supra; Buchanan u .  
Buchanan, 99 N.C. 308; Dawson v .  Ennett, 131 X.C. 544; Smith v .  
Lumber Co., 155 N.C. 390; Rees zl. Tt7z11ianzs, 165 K.C. 201; Jarman I ) .  

Day,  179 N.C. 318. There are cases apparently tc  the contrary, but 
they were decided before the act of 1827, C.S. 1737. Ilavzdson v .  D a v d -  
son, 8 N.C. 163; Sanders v .  Elyatt, Ibid, 247; Holl~zuell v .  liornegay, 
29 N.C. 261; TVeatherly v ,  drvzfield, 30 S.C. 26; Folk v .  TTThztlcy, I b d ,  
133. E x  parte McBee, 63 S .C.  332, may be coneirlercd an exception, 
but there the act of 1827 was evidently disregarded 01. overlooked. S m t h  
v. Brisson, supra. 

From these principles it follows that  3Iary Regan acquired, under the 
deed of her grantor, a fee simple, deterininable upor her dying witliout 
having heirs of her body or issue living a t  the time of lie1 death, and 
that  she and her coplaintiff cannot convey to the -lefendant nil indc- 
feasible estate in fee. The judgment is therefore 

Reversed. 

Cited: Harzcard v .  Eduwrds, 183 S . C .  603; ShepAard u .  Horton, 188 
K.C. 788, 789; Yarn Po. v. Dewstoe, 192 X.C. 125; Massengill 2). .lbell, 
192 N.C. 242; Daniel v .  Bass. 193 N.C. 297, 298; TY(?st v. dl~irpily,  107 
N.C. 492; Paul v .  Paul, 199 S.C.  524; Henderson v .  Power Co.. 200 
hT.C. 447; International Ag7iculture Corp. v .  Johnson, 200 N.C. 467; 
Hudson v .  Hudson, 208 K.C. 339; TVilliamon v .  C'oa. 213 Y.C. 180; 
Rose v .  Rose, 219 N.C. 23; Whitley v .  drenson, 21!) K.C. 123; Jeffer- 
son v. Jefferson, 219 N.C. 341; Shtrrpe v .  Isley, 219 S . C .  754; Perry v .  
Bassenger, 219 N.C. 845; Turpin v .  Jarrett, 226 K.C. 136; House v. 
House, 231 N.C. 222; Ellis v .  Barnes, 231 N.C. 545; Elmore 11. Austin, 
232 K.C. 19; D d l  u. Dzill, 232 N.C. 483; TVhitson v Rarnctf, 237 N.C. 
485; Lackey v .  Bd. of Ed., 255 K.C. 462. 
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J. J. ATCOCK v. J. E. GILL. 

(Filed 3 April, 1922.) 

1. Criminal Actions-Contracts-Illegal Consideration-Stifle Prosecution 
-Bills a n d  Notes. 

All contracts made with the prosecutor in a criminal action founded 
upon agreements to compound felonies or stifle prosecutions of any kind are 
contrary to public lmlicy or the laws of the State, and are  unenforceable 
whether obtained by duress or othervise. 

2. S n m s C o m p o a n d i n g  a Felony-Less Offense. 
While the compounding or condoning of offenses less than a felony is not 

indictable, a consideration given for services to be rendered which tend to 
obstruct the course of justice is contrary to the adnlinistration of tlie law, 
which the courts will regard as  illegal, and will not enforce. 

3. Sam-False Pretense. 
Where the prosecutor, in a crinii~ial action for a false pretenee, has  

agreed with the uncle of the defendant that upon the consideration of a 
note given by the uncle and the defendant for the amount of the loss, the 
prosecutor nonld state to the court that his matter with the defendant had 
been settled, and that 11e ~ ~ o n l d  request the court to be as lenient a3 PO.;- 
sible with the defendant: Held, the consideration for the note was illegal, 
haring the tendency to diminish the interest of the prosecutor, or totally 
withdraw it from the further prosecution of the defendant, contrary to the 
prosecutor's duty in the viildication of public justice. 

APPCIL by defendant f ~ o r n  Danlels, J., a t  the October Speclal 
Term, 1931, of WAYNE. (272) 

This action was hrougllt for the cancellation of a proniissory 
note for $400, made ljy tlie plaintiff to the dcfendant, upon thc grounrl 
of duresh, and because it ua ;  g v e n  upon a pronlise to suppress a c r m -  
inal prosecution, or to mmtigate thc pnn~slimcnt of the plaintiff'< nepiic~v 
for the crime of false prctcnse. 

The court gave judgmcnt for the plamtiff, upon adnlissions In tlie 
ansner, liolchng that the note wns not enforceable, but x a s  "~n\-:il~cl, 
null, and void," as a g a i n ~ t  puhllc policy, and ordered that  it be deliv- 
ered up by the defendant to be c:tnceled. 

Plamtlff's nephew, J. D. llinnnnt, had been arrested under a nnrrant  
of a justice of the pence, ~s*ued a t  the request of the defendant. for 
false pretense. Thc anewer admitted that  a t  the rerl~lcst of the clcputy 
sheriff anti Hinnant, J .  E. Gill drove Hlnnant :mcl deputy sheriff and 
police officer from Zehulon, X. C., to  Fre~nont ,  K. C , In older that  Hm-  
nant might arrange for 111s bond and not be coinmitted to  jail, Gill 
stating to Hlnnant and the deputy sherlff tha t  lie ~ o u l d  c!ia~ge tlie w-11 

of $20 for the round tr ip;  t ha t  arriying a t  F ~ w n o n t ,  Hinnant talked to 
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his uncle, the plaintiff, J .  J. Aycock, and to another uncle named h y -  
cock, whose initials this defendant does not now reraI1; tha t  ,J. J .  Ay- 
cock informed the sheriff and the defendant Gill t h ~ t  he had raised J. 
D. Hinnant and was very niuch conccrned about h i r i ;  tha t  the plaintiff 
J. J .  Aycock asked the defendant Gill n-ould lie -elease his nephew, 
Hinnant, if he (the said -1ycock) mould sign a no.e guaranteeing the 
payment of the debt that  Hinnant owed the defendant Gill, whic11 then 
amounted, including the expense of the automobile trip, to $398.93; that 
the defendant Gill informed the plaintiff -4ycock that  lie could not 
agree to discllarge his nephew, Hinnant, but that  i f  the plaintiff .4y- 
cock desired to guarantee the payment of the deb,, that  he, the said 
Gill, would state to the court that the  same had been settled, and 
would request the court to be as lenient as possible with said Hin- 
nant ;  that after some discussion the plaintiff -4ycock signed a note, 
together with said Hinnant, payable to the order of the defendant J.  
E. Gill, on 1 December, 1920, for $396.93, m-ith interest from its date, 
27 July,  1920. 

The defendant appealed from the judgment. 

Langston, Allen & Taylor for plaintiff. 
J. Faison T h o m o n  and TI'. G. JIassey for defendant. 

WALKER, J. The dflfendant, it is true, denied that  there was 
(273) any duress employed in obtaining the note In cluestion, or that  

the consideration of it m s  against public policy, and also denier1 
that  he had done anything to stifle a criminal prosxution, and in sup- 
port of this general denial, he stated what was done, n-hich is above set 
forth. It will not be necessary to inquire if there n as any legal duress 
exercised by the defendant to procure the note, as if the note is yoid, be- 
cause the consideration of i t  is illegal, being against public policy, it is 
not enforceable whether obtained by duress or not. 

The cases in this Court have settled the general principle involved in 
this case. Blythe 21. Lovinggood, 24 N.C. 20; Garner v. Qualls, 49 N.C. 
223; T7anover v. Thonzpson, 49 N.C. 485; Lzndse!~ v. S m t h ,  78 N.C. 
328; Corbett v. Clute, 137 N.C. 546. I n  Thompson I J .  I17hztman, 49 X.C. 
48, it is decided that  the concealment of a felony is :in indictable offense, 
and that  the offense is greatly aggravated by compounding the felony, 
that  is, "by an agreement not to prosecute or niake known what has 
come to the knowledge of the party." In offenses less than felony, this 
compounding or concealment is not indictable, b l ~ t  i t  is nevertheless 
against the policy of the law and the due course of justice, and a court 
of law  ill not lend its aid to enforce any such contract or agreement. 
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I n  Garner v. Qz~alls, 40 N.C. 223, the same doctrine is held, the Court 
declaring that  no executoiy contract, the consideration of which is 
contra bonos mores, or against the public policy, or the laws of the 
State, can be enforced in a court of justice. Tlic consideration there 
was tlie counpoundlng or suppressing, a prosecution for an alleged for- 
gery. The bond was declared void, although tlie act may never have 
been, in the view of the law, a forgery. I n  Ingram z'. Ingram, 49 N.C. 
188, the  Court declared that  an  agreement among persons interested in 
an  estate, not to bid against each other a t  the administrator's sale, is 
void, as being against the public policy. I t  may be now, therefore, pro- 
nounced a settled principle "that all contracts founded upon agree- 
ments to compound felonic., or to stifle prosecutions of any kind," are 
void, and cannot be enforced. The Court said, by Pearson, J., in Thomp- 
son v. Whitman, supra: "His Honor was of opinion that  tlie considera- 
tion of the bond sued on was not against public justice. I n  this there is 
error. According to the view we take of the case, Taylor w s  not a t  
1il-m ty to take care of 111s private interest by accepting an indemnity, 
and thereby depriving the State of an active prosecutor; which is one 
of the nleans relied on for tlle conviction of offenders. The testimony of 
Taylor, when contrasted with that  of Martin before the conlmitting 
magistrates, in reference to the same transaction, suggests the fear that  
this doziceur had taken effect. \Then tlie person directly interested is 
appeased before tlie trial, he is under strong temptation to favor 
the offender." There are many cases decided by  this Court to (274) 
like effect as those already cited, which i t  is not necessary to 
consider, as they all settle the principle above stated in the same way. 

The defendant contends that his admissions do not bring this case 
within the principle above stated, as he did not agree to stifle n crirn- 
inal prosecution or to do anything contrary to tlle public policy, but  
only agreed, as the consideration for tlle note given by the plaintiff to 
llirn, that  he would intercede with the court in behalf of the plaintiff's 
nephew and induce i t  to be lenient with him. But  we are of opinion 
that  even that consideration was illegal, and rendered the note void. It, 
has been held that  agreements to use influence. or tending to encourag,: 
the use of influence, with the prosecuting attorney in reapect to crim- 
inal prosecutions is illegal. 9 Cyc. 502, and note 33, n-here the cages 
will be found. Merwin v. Hztntington, 2 Conn. 209; Rhodes v. Sea l ,  64 
Ga. 704; Shaw v. Reed, 30 Me. 10.3; Wllcley v .  Collier, 7 Md.  273; 
Ormerod v. Dearman, 100 Pa .  St. 561; Barron v. Tucker, 53  Vt. 338; 
Wight v .  Rindskopf, 43 TTis. 344. Bonds or promises in consideration of 
"ease or favor" to priqoners held under criimnal process are illegal. The 
case of Buck v .  Bank, 27 Nich. 293, is so much like this case, and the 
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decision of it was made by a Court of such eminence, the opinion being 
by Judge Cooley, that we may well rest our decision of this case upon 
it, as it covers fully the questions we have here to determine. The 
syllabus of that case thus states the substance of the decision: "B. 
having robbed the plaintiff, the defendant, a relative of B.'s, was in- 
duced to execute to plaintiff promissory notes in consideration of a 
promise by the plaintiff to petition the court to mitigate the punish- 
ment of B.: Held, that the notes were against public policy, and no en- 
forceable by the plaintiff." After reciting the evil tendencies of a con- 
trary rule, Judge Cooley says: "If the real inducement to the defen- 
dants to give the notes was the assurance of the officers that they would 
sign, or be more likely to sign, a petition in favor of R. M. Buck, then 
it is obvious that the transaction, stripped of whate~er ,  in a legal point 
of view, was immaterial, was simply this: one party was to give a pe- 
cuniary considcration, and the equivalent was that mother would sign, 
or promise to sign, or be more likely to sign, a petition for the mitiga- 
tion of a criminal punishment. I t  is too plain for arsument that such a 
transaction is not only wanting in the requisites of a legal contract, but 
that in its tendency it is immoral and pernicious. . . . As consequences 
can only be precluded by an inflexible rule of lam, that services or as- 
sistance of any kind or any description, calculated or intended to influ- 
ence the action of a court, except in the open and public modes of argu- 
ment and evidence which the law provides for and r . l Io~~s,  can never be 

a legal consideration for the proinise of a ptcuniary return. We 
(275) do not stop to point out that assistance from pecuniary motives 

to lighten the punishment of a criminal is the same in nature 
and only different in degree from assistance from the like motives to 
shield him from punishment entirely. We prefer to put this case entire- 
ly upon the tendency such an understanding as the defendants set up 
must have to encourage deception of the judge, and to mislead him in 
the facts upon which his judicial action should be based. . . . The 
highest considerations of public policy demand that the pecuniary in- 
terests of individuals should not be recognized as legitimate inotives to 
influence the action of official persons, and that in the case of courts 
most especially, every avenue should be carefully qarded  against the 
intrusion of such motives. Caution is especially required in the case of 
parties injured by crime, who apply to avert or mitigate the penalty, 
because the court would be likely to give excepticlnal weight to their 
suggestions." 

It was said in Lindsay v. Smith, 78 Y.C., at  p. 331, to  be a matter of 
the gravest public concern that all infractions of the criminal law should 
be detected and punished. A party cannot take care of his private in- 
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terests by depriving the State of a witness or an  active prosecutor, 
which is tiie means relied on for tiie conviction of offcndcrs; much less 
can he pollute the w r y  fountains of criminal justice by suppressing an  
indictment already instituted against him. And it has been said tha t  
anything inconsistent with the impartial courw of justicc will not be 
upheld; even if tlie intent of the parties is not fraudulent, and although 
no evil resulted in the particular case. 1 Mod. Xmer. Law, p. 123. It 
is the temptation to do n7rong where money is to be received for the 
service, that  does the h a m ,  as it is liliely to prevent, obstruct, or prej- 
udice the due administration of justice. I n  this case i t  was not purely 
voluntary and gratuitous service that  was to be performed, but i t  was 
to  be done under the stlmulus oi a consideration, the promisor should 
receive for mitigating the punishment. 

I t  m-ould seem that  in this case the object of the defendant, if not his 
sole object, mas to collect his claim against Hinnant through resort to 
a criminal prosecution, so that  he might later, by the use of duress, in- 
duce the plaintiff to come to the relief of his nephew, who was being 
prosecuted, as he did by giving the note, upon the illegal promise that 
J. E. Gill would induce the court to act  with leniency toward the 
nephew. 

If the defendant J .  E. Gill had his dcbt against Hinnant securcd, and 
had promised as a consideration therefor that  he would use his influ- 
ence to mitigate tlie punishnlent of Hinnant, the result would be that  
his interest in tlie further prosecution of the case would be greatly di- 
minished, if not totally wi thdram,  and he would cease to fulfill 111s 
duty in the vindication of public justice, or the enforcement of the law. 
The State, a s  said in Thompson V .  Whitman, supra, would there- 
by  be "deprived of an active prosecutor," and, instead, would be (276) 
nlet by passive indifference. 

As mas said in a somewhat similar case: "Although this case comes, 
as r e  think, under familiar principles of law, it is yet somewhat pecu- 
liar and novel in its facts; and in this decision we do not intend to 
trench upon the rights of respondents, or their friends and counsel in 
their behalf, in the use of all legitimate means of defense." Barron v. 
Tucker, 53 Vt. 338. 

Our conclusion is that the court was right in the judgment it render- 
ed upon the pleadings. 

Affirmed. 

Czted: Johnson v. Pittnznn, 193 K.C. 300, 301; Mvers v. Barnhartlt, 
202 N.C. 51, 52. 
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ED. WEATHERS v. HET'L'IE BALDWI N. 

(Filed 5 April, 1922.) 

1. E v i d e n c e - S o n s u i t T r i a l s .  
The plaintiff's evidence on defendant's motion as  of nonsuit thereon must 

be taken as true, and so considered, with all reasonal~le inferences to that 
effect r~hich may be drawn therefrom. 

2. Negligence-IVoma11-"\Villful In juryw-In ten tEvidence .  
For the arrest for a moman under the provisions of C.S. 765, for "will- 

ful injury," etc.. an actual intent is not necessary if the defendant's negli- 
gence is so gross as  to manifest a reckless indifferonce to the rights of 
others. 

3. Same - Arrest and  Bail - Automobilets-Questions f o r  Jury-Trials- 
Statutes. 

Evidence tending to show that the defendant in the action, a woman, was 
driving an automobile near the center of a large and populous town on 
Sunday, a t  the time the people were going to church, and with a speed in 
excess of that allowed by lay ,  and without signal 3r other warning ran 
upon the sidewalk where the plaintiff was and struck with the machine 
and injured him, and apparently gave him no furthe: thought, is sufficient 
for the jury to find an intent on the defendant's par); to have willfully in- 
jured the plaintiff, and for the defendant's arrest under the provisions of 
C.S. 768. 

APPEAL by plaintiff from Daizzels, J., a t  Septew,ber Term, 1921, of 
DURHAM. 

This action was brought by the plaintiff to recover for injuries alleg- 
ed to have been inflicted upon him by the willful wrong of the defen- 
dant in driving her motor car against the plaintiff on the public streets 
of Apex. Issues were submitted to the jury and verdict returned by 

them for 91,250, and judginent entered thereon. At a subsequent 
(277) term, upon a motion of the defendant to set aside the verdict and 

judgment, the court refused to do so, but reduced the amount of 
judgment to $1,000, and set aside the finding as t 3  willful injury ancl 
ordered that an issue as to the injury being willful be submitted to tl 

jury a t  a subsequent term of the court. The issue was accordingly sub- 
mitted to the jury and evidence was taken upon the same, and a t  tlie 
close of the evidence the court held that there was no evidence of will- 
ful injury and nonsuited the plaintiff as to that issue. 

Ed. Weathers, plaintiff, testified in his own behalf as follows: "AIy 
name is Ed. Weathers, and have lived in Durham four or five yeam. 
I know where the town of Apex is located. I t  is 1o:ated about 20 miles 
from Durham, and is on the Seaboard Air Line Railway between Ra- 
leigh and Hamlet, Tu'. C. I went down to Apex on 9 AIay, 1920. I was 
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down there on Sunday, and went to, or started to, a funeral to be held 
a t  church. Apex is a good-sized town, and has a good many busine:s 
houses. I  as walking on the main street in the business section of the 
town, and at  the intersection of two streets, wlien an  automobile ran 
into me, drlvcn by the defendant, Hrl~ttle Baldwin. :\t the time I was 
struck I n as on tlie ~ i d e m l l i ,  or the h e  of the sidewalk a t  the inter- 
section of tn-o streets. At that  time I nab going in tlic tlirectlon of t l ~  
church, and i t  was 10 or 11 o'clocli, I think. I heard a iloisc a t  the place 
I was struck, and just as I turned around to see, the automobile n-as 
right 011 me, and I mas knocked down like this (describing manner). 
The place n-here I was struck was in the business section, n-liere tliere 
are many stores, and I think a bank was on one corner and a drug 
store on the other. I can hear well, and as I heard tlie noise I looker1 
around and was immediately strilck. The white people were having 
church meet in~s ,  and there were lots of people on the street. The chulcli 
was just above m-here I was struck. Hettie Baldwin approached 11x 

from the rear, a t  tlic rate, m my opinion, of 2.3 or 30 miles an  hour. I 
x i s  going in a southerly direction, and she  as going south in the di- 
rection of New H111. She nelthcr blew her horn or gave any signal of licr 
approach. I do not linow how far her car ran after hitting me, but -hi. 
went soinc &stance and ran into a t e l e~rnph  pole, brealang her lig!its 
and fender. I was knocked down, and learned soon af ter~~arc ls  that I 
was painfully hurt. I 11-as bruised about the head and body, and n-ns 
confined in bed for several weeks." 

Cross-examination: "The defendant ran into a post after I was 
struck, and I could not tell why she did. I was raised a t  or near Apes, 
and had been there before. I wcnt from Raleigh to 3fississippi when 
young, with an uncle and aunt. I am no preacher, but ~ e n t  to -Apex 
to church. I have heen living in Durham since I came back from 
Mississippi. I got to Apex about 10 o'clock, and went there to 
attend a funeral. I was going down Rlain Street when I was (278)  
struck, about 10 o'clock. The main street runs toward Kew H111, 
and I reckon is called Salem Street. The street runs north and south. 
and another street runs a t  right angles with it, I reckon. The street t h ~ t  
crosses the main street, or Salcm Street, runs toward the railroad. I 
was crossing Main Street, and going along the cross street. I was go- 
ing toward the railroad before I turned down Main Street, to my right. 
When I reached X a i n  Street I was going toward New Hill. I was corn- 
ing dovn the cross street and Tvas crossing frorn the  bank building o v , ~  
to the next corner, across Main Street. I was struck on the sidewalk 
after croeslng Main Street, and had made tvio or three steps going in 
the direction of New Hill. I ~ ~ e n t  right frorn the bank corner to the 
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other corner where the street crosses, and was s t r u c ~  there, the corner 
opposite Mr.  Olive's house. I do not know whethc:r there is a drug 
store on the other corner or not. There i.: a bank on one corner, a drug 
store, I guess, or brick building, on the other, and Mr.  Olive's house on 
the other. I had crossed the street and was on the sidewalk, somewhere 
near the Olive residence when I was struck. I do not think the side- 
walk was paved. There was no whistle or horn blov-n. The first I saw 
or heard of the automobile, it mas right on me. I ryas  near enough so 
that  when I looked around I was struck. I looked around. I do not 
know whether I stooped or not. I fell. I do not kno,v what part of the 
car struck me. Some colored person helped me up, but I do not know 
his name. She did not get out of the car, and if she said anything I do 
not know it. If she asked me whether I was hurt I dtd not know. I told 
the colored man I was hurt;  I did not say to Mr.  Val1  or others that I 
was hurt that  I remember. If I saw Messrs. Seamore, Wall or Scott 1 
do not know it. I do not know tha t  they were standing near. I do not 
remember any white men coming to me :it all, Kone except a big yellow 
fellow. H e  carried me to the doctor that  day, but h3 was not a t  home. 
H e  carried me to the church and turned me over to another fellow. I 
did not go into the church. I did not know where th.: church was. I lay 
outside on the  grass under the trees. The fellow did not stay with me 
all the time, but my sister-in-law did." 

Redirect examination: "I did not come to Durham until that night. 
I came on the train and called a physician that  night. 

"Q. How long was he attending yon? A. Sev:ral weeks. (Objec- 
tion; objection sustained. Extent of injury, together with conduct of 
plaintiff, admitted by the court.) 

"Q, What effect did the injury have on you, whether i t  made you 
sick or not? (Objection by defendant; objection overruled; defendant 
excepts.) A. I got sick and spit up blood for a week after I was 

struck. I lay in bed and there was a great knot on the back of 
(279) my  head caused by the blow. M y  bowcls w r e  swelled, and illy 

neck was wrenched." 
Recross-examination: "I did not tell any one I was not hurt. I 

called Dr .  Strudwick. I do not know how long he attended me. I did 
not have a doctor in Apex. I have not had the doctor in court." 

H .  W. Hursey, ~vitness for plaintiff, testified: "I have known Ed. 
Weathers since he came back from ll i~sissippi.  His character is good. 
I recall the occasion on which he was injured." 

The issue came on to be tried by l lanzels ,  J. The court held tha t  
there was no evidence of willful mjury, and nonsuited the plaintiff, 
whereupon he excepted and appealed. 
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J. Tt ' .  Barbee for plaintiff. 
R. 0 .  Everett and Percy J. Olive for defendant. 

WALKER. J .  We have set forth, in the statement of t!ic case, only 
the testiinony of the plaintifl given in his own behalf, and that  of one 
of his n-itnews, as U ~ O I I  :I lnotion to nonsuit the evldence introduced 
by the plaintiff in114 be taken as true, and so consldelwl nit11 all ren- 
sonablc inference, wl~ich may he drann therefrom. Sndcr  zl. Sezcell, 
132 S . C .  614; Brittnzn u. TT'esthall, 13.5 K.C., a t  493; Bzles v. R .  R., 
143 S.C. 79. If tlie testimony is thus constructi, the case should have 
been submitted to a jury to find whether tlte defendant had not only 
wongfully injured the plaintiff, as was done at a former term of tllr 
court, but whether she conumttecl not only a n-rongful injury, but a1.o 
a willful mjury. C.S. 768, provide\: " S o  n-oinan shall be arrested In 
any action cucel~t for u i l l f l~ l  injury to perc.on, charilcter, or property." 

It ~ o u l c l  be useless to set out here the numerous definitions of t l ~ e  
n-ord "n.illfu1" or " ~ ~ ~ l l f u l l y , "  the fornicr bclng the tcrm n-eti in the 
statute. I t  is sufficient to con-ldcr and :idol)t one of tlir definition*, 
whicli will answer for the :xrpose of this appeal. I n  Joncs v. Bland, 
182 N.C. 70, a t  page $3, tile question ar0.e as to what n-odd constitute 
"wilfulness or ~mntonness," and tlie Court held i t  to he "negligence so 
gross as to manifest a reclilcss indifference to the rights of another," 
clting Ecerett v. Kcceuws. 121 N.C. 519. This, a. being one of tile 
definitions of "\villful injury" or "willful tort" Tvas acceptcd and a!)- 
proTed in Ill. Cent. R .  ( 'a .  v. Lemer, 202 111. 624, and Czn. etc., R. 72 
Co. 21. Cooper, 120 Ind. 469. I n  the latter case the Court liclcl that ~t 
n-as correct to charge the jury as follows: "To establidi tlie charge of 
willfulness, as set out in the fourth paragraph of the coiiqdaint, I In- 
struct you that  an actual Intent to do the particular injury alleged need 
not be +own; but if you find from all t!le evidence tha t  the inisconduct 
of tlie defendant's servants was such as to evince an utter disregard of 
consequences, so as to inflict the injury colnplained of, this may 
of itself tend to establish willfulness." The Court sald, in this (2801 
connection, that  tlie instruction not only expressed correctly the  
rule of law applicable to such cases, but that  recklessness, reaching in 
degree to an utter disregard of consequences, may supply the place of 
a specific intent. I n  the case of Ill. Cent R. R. Co. v. Lezner, supra, ~t 
was said by the Court that to constitute willful and wanton negligence, 
i t  is not always necessary to prove that  the defendant's servants are 
actuated by ill-will towards the plaintiff. I n  East St. Louis Connecting 
Razlway Co.. v. O'Hara, 150 Ill. 580, it is said: "If it be true, as the 
evidence tends to shorn, that  the defendant'& servants, a t  the time plain- 
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tiff was injured, were running their engine in the dark,  without a head- 
light, or a bell ringing, and a t  a high antl dangerous rate of speed, along 
a much-frequented street, antl where niany person:; mere likely to  bc 
passing on their way to the ferry landing, or otherwise, such acts would 
be liable to tlie construction of being in wanton and willful disregard 
of the rights and safety of tlie public gcnerally, so es to amount in law 
to wanton and willful negligence. And it was not necessary, in order to 
raise an inference of such negligence, to prove that  tlie defendant's ser- 
vants were actuated by ill-will, directed specifically towards the plain- 
tiff, or should have known that  he was in such position as to be likely 
to be injured." 

Thompson on Negligence (vol. 1, sec. 22) thus defines a willful in- 
jury: "An entire absence of care for the life, the person, or the property 
of others, such as exhibits a conscious indifference to consequences, 
makes a case of constructive or legal willfulness, ;such as charges the 
person whose duty it was to exercise care, with ths consequences of :;\ 

willful injury." I n  ILL. Cent. R. R. Co. v. Leiner, mpra, the Court ap- 
proved this instruction to the jury: "What is meant by ~ ~ i l l f u l  and 
wanton misconduct is such conduct as amounts to an  intentional wrong, 
or of such a reckless character as shows that  the person or persons 
guilty of such misconduct were a t  the time acting in such a manner as 
shows that  they had an  utter disregard for the safely and lives of other 
persons." See, also, Tolleson v. So. R. I ? . ,  80 S.C. 7 

It may be that  there is testimony in this case to show an actual in- 
tent to willfully commit the injury, but whether t11 s is so or not, there 
is sufficient evidence of an intent to do so, by inflicting injury recklessly 
and in total disregard of the rights and safety oj' others. The defen- 
dant,  if the evidence be true. was in open and alrrost defiant violation 
of the statutes as to the running of autoinobiles in cities and towns, and 
her conduct can rightfully be characterized as nothing less than reck- 
less, and as exhibiting no regard whatever for the lives and safety of 
others who were a t  the time using the streets, as they had a lawful 
right to do, a t  the hour of the morning service i i  tlie churches of :i 

large and populous town. It is hard to conceive how the defen- 
(281) dant  could think that  she would not injure some one on the 

streets as she really did. Bu t  her liability .o the defendant de- 
pends upon how the jury will view the testimony. She may be right, 
and i t  may so appear upon the trial of t h e  issue, but the jury niust de- 
cide tlie question a t  issue. 

There was error in the ruling of the court n-ithdrarving the issue 
from tlie jury. 

New trial. 



N.C.] SPRISG TERM, 1922 

Czted: X a y  v. J f ~ n a l e s ,  184 S . C .  133; Short v. Kalt,nan, 192 N.C. 
136; Little v. Jfzles, 204 N.C. 647. 

W. A. FRY, ,~JIINISTR&TOR v. SOUTHERN PUBLIC UTILITIES COMP&UP 
AKD STANDARD ICE AND F U E L  COMPAXY. 

(Filed 5 April, 1922.) 

1. Negligence - Children-Employer a n d  Employee-Master and  Servan L 

-Instructions of &faster*-Custoni-\lraiver. 
Where there is evidence that the plaintiff's intestate, a boy under twelve 

years of age, was killed by the negligence of the defendant's drirer on its 
ice nagon as the intestate was riding on the rear step thereof, and the de- 
fendant has introduced evidence that it had instructed its drirers not to 
permit children to ride on its wagons, it is competent for the plaintiff to 
show that the observance of this instruction was not insisted on, and its 
nonobservance was either known to the defendant or should hare been 
known from its long co~itiuued riolation, and that therefore the defendant 
had either acquiesced therein, or had consented to its repeal, or waived 
obedience to it. 

2. S a m c C i t i e s  and  Towns--Ordinances. 
Where there is eridencc that the plaintiff's intestate, a boy about twelve 

years of age, ~ v a s  Billed b~ the negligence of the drirer on defendant's ice 
wagon, while the intestate mas riding on the rear step of the wagon, in 
attempting to drive across a track in front of a moving street car, and the 
defendant has introduced an ordinance of the city prohibiting children from 
riding on wagons of this kind without the consent of the driver, evidence 
that children xere habitnall~ accustomed to ride on these wagons and were 
encouraged therein by the defendant's drivers, and that the drirer of this 
particular wagon saw the intestate at the time he was riding thereon, and 
consented to his riding thereon, is sufficient to show that the intestate n71s 
not acting in riolation of the ordinance in question. 

3. Same. 
Where defendant ice ccnipany has ~~erinittecl the custom of children to 

ride on its wagon in delivering ice to become established in violation of a 
city ordinance, it cannot take adrantage of its ox~n wrong by setting 11p the 
ordinance in defense to an action for the negligent killing of the plaintiff's 
intestate, a boy about twelve years of age. upon the ground that the in- 
testate n a s  himself violating the ordinnnce at  the time he was killed. 

4. Negligence - Contributory Segligence - Cluldren - Instructions-Ap- 
peal and  Error .  

Wl~ile a child is i ~ o t  held to the same accountability as one of mature 
years for contributory negligence, it  is held to that degree of care that 
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ordinary prudence would require one having the mental and physical de- 
velopnient of the particular child, under the circumstances of the injury; 
and an  instruction that a boy, something lesq than twelve years of age, 
could not be guilty of contributory negligence, and also omitting the ele- 
ment of proximate cause, or the last clear chance, is reversible error. 

The doctrine of contributory ncgligeure does not a ,l)ly when the defeii- 
dant's negligence ill causi~ig the h ju ry  in question is reckless, wanton. and 
in total disregard of the plaintiff's rights, arid the verdict of the jury u l ~ i  
a trial involving this question may be clonstrued as  #in affirmative fi~iding 
when it so appears if viewed in the liglil of the charge and the evidence ill 

the case. 

6. Same-Evidence-Employer a n d  E n l p l o y e e R I a s t e r  a n d  S e r v a n L R e -  
spondeat Superior-Appeal a n d  E~TOI-S~W Trials. 

There was evidence in this case that the driver of tlie defendant's ice 
wagon linew that the plaintiif's intestate, a boy about twelve years of age, 
was riding on the rear step of tlie nagon, contrary to a city ordinance, and 
that a collision proxinlately cnused the death of the iritestate as tlie driver, 
a t  a place forbidden by the city ordinance, attempted to drive diagona1:y 
across a street car track in front of a rapidly moving street car, where 
tlie situation itself and the time of the act was observably dangerous for 
such purpose: Held, while the violation of the ordinance is not alone COII- 

clusive, it, with the other evidence, is sufficient to surtain a rerclict of the 
jury finding that the negligence of the driver was reckless and wanton, 
and in utter disregard of the intestate's rights, for which the defendant is 
responsible as principal under the doctrine of respcndeat superior, if ir 
was the proximate cause of the injury alleged. 

CLARK, C.J., concurring in new trial. 

APPEAL by defendant Standard Ice and Fuel Company from Lane, 
J., a t  the May Term, 1921, of ~IECKLE- ( UBURG. 

This action was brought to recover damages for the death of 
plaintiff's intestate, alleged to have been caused by the defendant 
Standard Ice and Fuel Company's negll, nence. 

On 28 June, 1919, plaintiff's son and intestate, I'erry Fry, was in- 
stantly killed in a collision between an ice wagon of the Standard Ice 
and Fuel Company and a street car of the Charlotte Street Railway 
Company, a t  a point on Tryon Street about fifty feet south of the in- 
tersection made by Tryon and Ninth streets in the city of Charlotte. 
On that day Perry Fry was under 12 years of age, iis exact age being 
11 years, 10 months, and 23 days. 

The railway company was repairing its tracks on North Tryon Street 
from Seventh to n'inth streets, and had dug up the concrete from be- 

tween the rails and placed it in a pile, abou; two feet wide a t  
(283) the bottom and eighteen inches to two feet in height, a t  the end 

of the crossties along the east side of the track, which had so 
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narronetl the  tlrir-cnny on the rlght or east side of the street that there 
war room for only one r-ehlcle to travel a t  a t m e  from Seventh to 
Nmth btreet. This pile of concrete extended from Seventh Street to 
Ninth Street, wt11 the cxceptlon of an open space about thirty feet in 
length just south of and a l~ou t  fifty feet d~s tan t  from Ninth Strect. I t  
was in this open space that the collision occurred. 

It was Saturday afternoon, about 4:30 o'clock, and the ice wagon, 
having coinpleted ~ t s  ~ o r k  for the day on Seventh Strect, came out uf 
Seventh into Tryon and proceeded nortl~rvard on Tryon on its return 
to the ice plant, traveling on the e:ist side of the strcet be tmen  tli9 

plled-up concrete and the curb-stone of the sidewalk. C. L. Hill, the 
w h t e  Inan in charge of the wagon, and ~ ~ l l o s e  duty it was to ride on the 
rear step of the Tvagon, had abandoned the wagon a t  Seventh Street, 
entrustmg its safe retuln to tlie plant to the negro driver, Will Fergu- 
son, and a half-grown ncgro helper, Robert Kincton. The latter, who 
was r~ding in the front seat ~ ~ i t l i  the driver, n a s  so engrossed in eating 
his delayed mid-day lunch that  lie had no knowledge of the collision or 
its attendant clrcumstance~ except that tlic impact thereof threw him 
out of the wagon. 

Somewhere between Seventh Street and the point of collision, a very 
congested sect~on of the city, Perry Fry,  and anotl~er small boy of about 
the same age, got on the rear step of the Ice wagon, young Fry  riding 
on that  end of the step nearest the car tracks. This step was fourteen 
inches froin the ground. Before rcacl~ing the open space tlle driver 
heard boys' voices bcllii~d 111s wagon, and on looking back saw young 
F r y  riding upon the rear step. When the wagon came to tile open spare 
in the pile of cement fifty fect south of Nintli Street, the  horses, w t h -  
out yarning, were drir-cn upon the street car track in a dlagonal course 
t o m r d  West Ninth Strcet, and very near an approaching street car. 
The front wheels of the ~ c c  wagon were upon tlie car track when the 
street car, also runnlng nortii, struck the hub of tlie left front wheel of 
the wagon, knocking tlie front of tlie wagon away from tlic tracks and 
tliro~ving tlle rear of the wagon In ton-arc1 the street car. Young Fry  
ma, throrrn from the real3 of the ice nagon undcr the street car between 
the trucks, and when tlie car was stopped nitliin its own length he was 
lying under the rear trucks of tlie street w r .  Tlic left hor>e was down 
on the track T T I ~ ~  ~ t a  fect in the fender of the car. lToung Fry was dead 
when removed from under the street cnr. 

It 1;nd been the custom for rmny years for l~ t t l e  children to rltle upon 
the rear step of defendant's wagons for the pleasure of the ride as rveil 
as to get ice. This cudom was known to the defendant, and had 
been constantly pel~nlt ted by the drivers of its wagons. There (284) 
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was danger in children thus riding on the wagons of this defendant, 
which was also known to the defendant. 

The city of Charlotte had, before tlie tiine of this fatality, adopted 
the following ordinsnce, wliicli ~ v a s  then in force: "No vehicle shall he 
turned unless a signal shall previously be given by tlie whip or hand 
indicating the direction in whic11 the turn is to bcl made. Tlw driver 
of any vcliicle, upon a track m front oi  a btreet ca', shall, upon signal 
from tlie driver or n~otorman of s ~ i d  car, turn to th: right of the track. 
The veliiclcs moving slowly shall kcep as close as possible to tlie curb 
on the right of the street, allowing mow swiftly n~oving vehicles free 
passage to their life. A ve!iicle ovcrtakirig another sliall pass on the  left 
side of the overtaken v~hic le ,  and slid1 not pull over to the right unt!! 
entirely clear of tlie vehicle pasqed. A vehicle, when turning to thc lcft 
to enter an intersecting strcet, shall slow d o ~ m  to  a speed of five miles 
per hour, 2nd shall not turn until it shall have passed beyond the center 
of such intersecting street." 

There was testimony that  the defendant had knowledge of this cus- 
tom of small children riding on its wagons, and also that  i t  had actual 
knovledge, through its drivcr, t!mt the allla11 Fry  bcy was on its wagoil 
some time before the collision occurred wliicli resuited in his death. Will 
Ferguson, the driver, testified: "As I was driving down Tryon Street 
that  afternoon, between Eighth and Ninth streets, there was an opening 
just ahead of the left side where no broken concrete and rock had been 
piled upon or in the street. I heard a boy's voice beliind my KagOil 
say 'Come on up,' 'Come on up,' and I looked wound through tlie 
wagon and saw this little white boy who got killed ~ t a n d ~ n g  on tlie rear 
step." The driver did not stop to put the boy off, nor did lie tell him to 
get off. H e  drove his wagon through the open space 50 feet from the 
street intersection and upon tlie car track and close to the  approaching 
street car. W. J. Dellinger testified that w1w.n tlie wagon looked like i t  
was going to cross, "the strcet car was not far south of that  open space, 
they were right close together." R. F. Kankin testified: "The street car 
and the ice wagon were very close together wher I noticed the ice 
wagon," before the collision. Willie Wilson, who was on the street car, 
testified that  the "car was somewhere about the middle of the block" 
when the horses started upon the tracks. R .  A. Galloway testified tlmt 
the horses' heads were about six feet from the open space when the car 
was about the middle of the block. Neal Elliott, the motorman, testified 
that  tlie car was only fifteen feet away when the lorses started upon 
the track. M. T. Kelley, Fred Stewart, and W. P. Chambers testified 
that  the street car was twenty feet away when the horses started 
to cross the track. Not  only was the wagon driven upon the car 
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tracks in c1o.e prox~inity to the approaching car, but In turning (283) 
to crosq the tracks the driver did not hold out lils hand or give 
any sgn:11 of 211s mtent~on to cross. S e a l  E l l~o t t ,  the motorinan, te.t:- 
ficd: "The driver did not t h ~ o w  out his hand or n a r n  me." E'iecl 
Stewart, -110 n a s  st'tnd~ng at  the coiner of S in th  Street 111 front of the 
wagon and In :i position to see the actions of the tlrivcr, testified: "SAT 
the ice wagon and tlie driver when the liornei: ztarted across the track. 
The tiilver j u t  stwted acros- there and tlie street car hit the fiont 
wheel Did not -ec the driver throw out his a n n ;  lie did not throw o ~ l t  
anytliing I l e  did not lool;." Thi. \vitne>; fuitllri testified: "Tlie driver 
of the ice wagon ~ v a s  not paying any attention to anybody 01 anytlnng. 
H e  d ~ d  not look to the .ide of lii111, nor bcliiiid him, no1 do anytlimg 
except to drive the hoises across tliere a t  a slow t ro t ;  he inored acro-5 
diagonally." 

Tlie dllver of tlie wagon tentifiecl tliat j u - t  :is he leached t h s  open 
space an autoniobile p s e d  on 111s right next to the c u b ,  and that  as '3. 

result his horses sl i~ed and tliu. got upon the car tracks. Nomlm-e c b  
we find in tlie record any evidence n hic!i .uppol ts tlie testimony of tlie 
driver in tllis regard. The eye-n itne.ses introduced by both the plaiiit~ff 
and the defendant, eucept the d n r w ,  s a d  the horses nere  drivcn upon 
the track5, and that  no ~utomobilc pa-sed tlic ice wagon a t  or near the 
time of tlie collision C. G. Terrcll, the only eye-n~tncis  iiitroduced bq 
the defendant, except the drnrer, testified: "The liorbcs ne le  respoimve 
to the driver; tlicy inovcd as ~f they were being ilioved by the dnver." 
And ngnin the dcfendant's same witness te.t~fied: "Wlien I saw the 
horses stal t  to turn across the track tlic street car way between the 
center of the block and Smtl i  Street. The street car n a s  not ling in^ any 
bell, and from that  t m e  on thc hoises pioccedcd diagonally acrozs the 
track in tlie open space and the sheet  car came r~gl i t  after them." 

Kor was there sufficient room between the concrete piled up d o n 2  
the rails and the curb for an autoinohile to paw the ice wagon. TT'. J. 
Dellinger testified: "There was plenty of room to go along for one, but 
I don't hardly belleve there n aa room for two." R. F. Rankin tehtified: 
"There mas only one passn-ay. This obstruction on the s ~ d e  of thc  strect 
mould not perniil but  one car to go tlirougl~ there. An automobile could 
not pass the ice wagon as i t  was going down there." J. D. Johnson, :t 

police officer, testified: "Two automobiles could not have passed in 
there from Seventh Street down to Nmth Street with the material piled 
up there to the right of the rail." 

The evidence in the record appears to contradict the driver, and 
shows that  no automobile did pass the ice wagon. IFT. J. Dellinger, who 
was driving in an automobile in the same d~rection wit11 the wagon and 
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about a block and a half behind the ice wagon, testified: "Saw no auto- 
mobile behind the ice wagon. Could not ;see the front of ice 

(286) wagon. There was not any vehicle to the side or behind i t  from 
the time I first saw ~t and the collision occarred. There was not 

any automobile pawed the ice n-agon after I saw it. I did not see an 
automobile come and go by this Ice wagon and cause the horses to shy 
across tlie track; none passed the ice TT-agon. S o  automobile between 
me and the ice wngon; notliing but the ice wagon and the :treet car 111 

front of me." R. F. Rankin, who was in the automobile with Dellinger, 
testified: "There was no car or other vehicle between me and the ice 
wagon when I asm it. I i o  car passed the ice wagon about the time of 
the collision or before. I was golng dovn the street behind the street 
car and the ice m-agon. If there had been an automobile between mc and 
the ice wagon I certa~nly would have seen it." Even the negro helper, 
Robert Kinston, riding in the front seat with the driver, saw no auto- 
mobile pass the ice wagon. 

A perusal of the record will tend to show, as the jury evidently 
found, tha t  Hill, the man in charge of the wagon, had abandoned i t  at 
Seventh Street; that  the driver drove across the street fifty feet south 
of the intersection in violation of an  ordinance of the city of Charlotte; 
that  in doing so he failed to give any signal or n-arning of his intention 
to cross in violation of the ordinance, and that, without looking or lis- 
tening, and knowing that  young Fry  was in a positlon of danger on the 
back of his wagon, as the evidence tends to show and the jury found, 
he drove across the street in dangerous proximity to an  approaching 
street car. There was a t  all events sufficient evidence to carry this 
question of fact to the jury. 

Other material facts will be noticed in the opinion of the Court. 
The judge charged the jury, as to the fifth issue, as follows: "If you 

find by the greater weight of the evidence that  the street car in ques- 
tion was being operated a t  a lawful rate of speed, and that  the motor- 
man had given all necessary and proper signals of the approach of the 
car to the ice wagon in question, and also of his approach to the Nintli 
Street crossing, notwithstanding which facts, the driver of the ice 
wagon, after he saw, or by the exercise of ordinary care could hart. 
seen, the approach of the strcet car, nesligently and recklessly, n-itliout 
signal or warning of any kind, and without looking or listening, drove 
his wagon upon, or dangerously near, the said street car track in such 
close proxiinity to the approaching street car as to render it impossib!e 
for the motorinan in charge of said car to avoid z collision with the 
wagon, either by slackening the speed of his car or stopping the sainr, 
after he saw a collision Was imminent, and that  the driver knew the 
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peillous situation of the Ice wagon, then the court chal ges you that  the 
drlver of tlie ice wagon n o d d  be guilty of willful negligence, and if you 
find such negligence mas tile proximate cause of the mtestate's 
death, then you will answer tlle t lmd lzzue 'Ye5 ' " And the (2b7) 
judge further chaigcd the jury, on the fouith Issue, as follows: 
"If the jury find by tlie grrater n e ~ g l i t  of the cvidence tliat nit11 
knowledge of the fact that the boy n a s  ridlng on the ic:u step of the 
ice wagon, s a d  driver ~vlllfully arid nmton ly  drove 111s wagon acro3s 
tlie s a d  car tiack, nitllout eltiler iooklng or listening for the approach 
of a c z  or g ivng any signal or walniiig of his lntcntion to drwe tlie 
m-agon on or across the tlacli. a i d  cllall further find by tlie greater 
weigl~t of the evidence that  the inotornlan in charge of z a ~ d  street car 
san ,  or by the exercise of ordinary caie could have sccn, t lm  boy on 
the rear steps of the Ice 1% agon, if you find he IT as there, notwithstand- 
ing ~ ~ h i c l i  lie nlllfully oper,ltc~l .aid ccir at  a speed bet\\-em 20 and 30 
miles an hour between E ~ g h t h  and Nlnlll atreets, in s!olation of tile 
ordlnaim of tlie city of Chailotte, and tliat the aforczaid nillful and 
negligent acts of the limtorliian and ciriwr of the car and n agon m , e  
the soie and only concuiiing proximate r a u m  of the plaintiff's ~nteb- 
tate's death, then yocl n 111 :msn er the foul t11 issue 'No,' independently 
of n hether the plaiiitlff's Intestate n a s  a t respasm upon tlle ~ c c  wagoil 
a t  the t m e  of tlie colll~ion or not." 

The jury returned the followmg verdict: 

"1. Was the plaintiff's intestate killed by tho joint and concurrent 
negligence of the defendant, a3 alleged in the complaint? Answer: 
(So. '  

"2. If not, was the plaintiff's intestate liilled by the negligence of 
the defendant Southern Public Utilities Coiiipany, as alleged in the 
complaint? Answer: 'No.' 

"3. If not, was the plaintiff's intestate killed by the negligence of 
tlie defendant Standard Ice and Fuel Company, as alleged in the com- 
plaint? Answer: 'Yes.' 

"4. Did the plaintiff's intestate, by his own negligence, contribute 
to his death? Answer: 'KO.' 

' I ?  
3 .  \17hat damages, if any, is the plaintiff entitled to recover? 

ilnswer : '$5,000.00.' " 

Judgment on the verdict, and defendant Standard Ice and Fuel 
Company appealed. 

E. T .  Cnnsler and D. B. Smith for plaintiff. 
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James A. Bell and Edgar W .  Pharr for defendant Standard Ice and 
Fuel Conzpan y. 

WALKER. J., aftcr stating tlie case: If the firft assignment of er- 
ror is sufficiently stated under our rules, me are of the opinion that it is 
without any substantial merit. It was competent to prove the custom 

of snlall boys to jump upon the rear step of the wagon to ride 
(288) and get bits of ice for several reasons, and, anlong them, to an- 

swer tlie contention of defendant that instructions had been 
given to the drivers not to permit riding on the wagon by small boys. 
If such order was given, the plaintiff surely was mtitled to show that 
it had been constantly violated for a long time, w ~ t h  the knowledge of 
the drivers and those in charge of the wagon, from which the jury could 
well Infer that the owner of the wagon had notice of its nonobservance, 
and that it was an order of the company more honored in the breach 
than in the observance, and, in legal contemplation, it had been abro- 
gated, or a t  least waived. Blles v. R. I Z . ,  139 N.C. 528; Haynes v. R. 
R., 143 N.C. 154; Smith v. R.  R., 147 N.C. 603; Bordeaux v. R.  R., 150 
N.C. 528; Railway Co, v. Xobley, G Ga. App. 33; P. L. Co. v. TYhztzel, 
118 Va. 161; Roblnson v. R. R., 71 W. Va. 423; Ra~lroad Co. v. Reager, 
9G Tenn. 128. I t  has been held generally that if a rule is made for the 
safety of the servant or others, but its customary 14olation has continu- 
ed so long that the nlaster either knew of it, or could by the exercise 
of ordinary care have found i t  out and acquiesces in it, he is presuni- 
ed to have consented to its repeal, or to have waived obedience to it. 
Smith v. R .  R., supra; Blles v. R. R., 143 N.C. 78. But so far as the 
rule, or order to tlie drivers, in this case is concerned, i t  does not appear 
to have been observed at  all, and boys were allmed to ride on the 
rear step of the wagon a t  their pleasure, even when the manager of it, 
who had left on this occasion, was there. All this evidence, and more, 
is sufficient to show, a t  least, the tacit, consent of the driver and man- 
ager to such a course of conduct by them, and the jury have doubtless 
so found. If this be so, and it can hardly be disputed, the act of thi3 
young boy was not mthin the prohibition of the city ordinance forbid- 
ding it only when it is without the consent of the driver, or person co!i- 
trolling its movements and management. .As this is a question of capital 
importance in the dccision of the case, we will refer to some of the 
evidence bearing upon it: For many years it had been the habit and 
custom for snlall childrcn to get upon and ride upon the rear of 
defendant's ice wgons,  both for the pleasure oj riding and for the 
purpose of getting small pieces of broken ice. In doing so they rode 
from door to door, and frequently for considmble dibtances out 
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of the neighborhood in which they lived. So general had been this 
practice and so long continued t!lat one ~ ~ i t n e s s ,  in referring to it,  
said: "It  has always been." This cu~ ton l  77.125 known to the  offi- 
cers and agents of the dcfendant company, or by tlie exercise of 
ordinary care they should have knon-n it, and in legal conteinplation 
the defendant did know of this custom. B u t  aside from tlus lcgal pre- 
sumption, actual l ino~~letige of this cu~toni ,  i t  seeins, was brought hoiw 
to the defendant, its officers and agents. C. L.  Hill, the man in 
charge of this particular wagon testified: "Little fellows, six (289) 
years old up to eleven and tm-elve, had this habit of getting on 
the wagon." J. A. Eagle, assistant nlanager of the defendant company, 
in testifying with reqard to thiq cu~torn,  said lie had observed it "ever 
since he liad been in the ice busincs~." C. R. Moorc, mnnager of t!le 
defendant company, said he  knen- of the existence of the cu\tom "m :I 

l in~ited way." More than that, tlie defendant's driver linen- of the cub- 
tom, permitted i t  to grow up, and even encouraged it, offering the in- 
ducement of cool rides and bits of cracked ice. But  defendant contends 
that  the admission of the evidcnce as to this custom was error, upon 
the general ground that  i t  was an illegal custom and that it grew up in 
violation of an  ordinance of the city of Charlotte, n-hich declares "that 
no one shall ride or jump onto any veh~cle n-ithout the consent of the 
driver thereof; and no person, when riding, h a l l  allow any part  of h:s 
body to protrude beyond the limits of the ~eli icle,  nor shnll any per- 
son liang on to any vehicle whatsoever." If that  position mere sound, 
then any defendant could escape the consequcnccs of his wrongful act 
by the mere devlce of alleging and proying that his conduct had bee~l 
unlawful. But  even if the position of the defendant be a correct one, 
then i t  is equally true, as the  record clearly slio~r-s, that  this custoin had 
g r o ~ n  up with the consent of the drivers of the defendant's wagons; 
and, therefore, it was not forbidden by the ordinance. I n  Pevell v. 
Cotton Mzlls, 137 N.C. 328, and ninny other cascs to like effect, evi- 
dence was admitted to qhow the custoin or habit of sillall children to 
play upon premises  lier re they were technical trespassers. If in those 
cases evidence was competent nhicli proved a cuslom, in violation of 
the laws against treapaqs, then ce~tainly in this ca3e evidence of a cus- 
torn in violation of an  ordinance of the city of Charlotte was competent. 
Haying pcrmitted this custoin to grow up, this dcfendant cannot take 
shelter behind his on-n wrong. "9 habit of doing a thing is naturally of 
probative value as indicating that  on a particular occasion a thing was 
done as usual; and, if clearly slion-n as a definite eour-e of action, is 
constantly admitted in evidence." 1 Greenleaf's Ev.  ( I6  ed.), see. IdJ .  
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Leaving this subject, we come to the next matchrial question in the 
case. Having concluded there was evidence tha t  young Fry did not 
violate the ordinance, or that  there was evidence that  he did not, and 
the jury so found, was he guilty of contributory negligence? U7e talic 
this matter up now before considering the issue as to defendant's neg- 
ligence, as i t  is more nearly related to, and connected with, the one just 
before discussed. The jury found that  he was not guilty of any negli- 
gence himself which contributed to his injury and death, but the de- 

fendant contends that  this answer of the jury was induced by an 
(290) error of the judge in his charge to them, which they say is that  

"as young Fry  was under twelve years of age, he could not be 
guilty of negligence." H e  was one month and seven days under twelve. 
This, rre think, was error. The error consisted in charging the jury th2t 
the boy being under twelve years of agc was incapable of committing 
tlie alleged negligent act vhich it is claimed contr,buted to his injury. 
The responsibility of an infant for coniributory negligence is not neces- 
sarily a question of law and some expressions in our reports apparent- 
ly to the contrary are misleading and contrary to the accepted and ap- 
proved principle vhich governs in such c a m .  The cluestion was 20 

fully discussed, with a copious citatlon of the well considered cases in 
Alexander v. Statesvzlle, 163 N.C. 527, tha t  inuc~li further comment 
would seem to be useless. I t  was there held, as stated in tlie serent!~ 
headnote, that  while a child of tender years is not held to the same de- 
gree of care as one of mature years in avoiding an injury arising from 
the  negligent act of another, i t  is ordinarily n quec,tion of fact for the 
jury to determine, in hie action to recover dxn1~gc.s therefor, whether, 
under the circuiiist~nces, and considering 111s agr. and caparity, he 
should have avoided the injury colnplnined of by the exercise of ordi- 
nary care; and in that case i t  appearin.; that  tlie plaintiff wac n bright 
boy of about 7 years of age. it was held that  the c o x t  properly left the 
issue of contributory negligence to the jury. \lye cannot approw all that  
mas said, with respect to this quedion, in Baker v. h'. R., 1T,O S .C .  332, 
and Foard v. Pouxr Co., 170 S . C .  38, tllougli esprcssiou~ will bc found 
therein which sccin lo  agree with the v i e r  herein :tnted. I n  -1le.randrr 
v. Statesville, s ~ i p m .  lye follo~ved the rule as adop-cd by the Suprziii~: 
Court of the United State.! in Railroad Co. v. Gladnzon. 13 l17allacc 
(U.S.), 401 (21 L. Ed. 113) ,  and Roilroad Co. v Stout, 17  \\'nil:lce 
(US. )  637 ( 2 l  L. Ed.  743). Gladmon's case has bcen follon-cd by this 
Court in Jfouly 1). R. R., 74 IT.C. 65.5: Sfzrrrau v. R. R., 93 K.C. 92; 
Rottonzs v. R .  R., 114 X.C. 699. I n  Botfo~n's case the Court rcfcrs :o 
Glndmon's case and Robinson c. Cone, 23 T-t. 213, as slating the co+ 
rect rule, and takes this passage from tlie Rob,nson case: "All," say; 
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Judge Redfield, in delivering the opinion, "thal  is iequired of an infant 
plaintiff in such a cnse ( d i e r e  a cliild xis injured in a highway) being 
that  he eserciscd care and prudence equal to 111s capacity." The pas-- 
age n-hich we have taken from G1ad)non's case was quoted by Ch~ef  
Justice Smith, ~ i t h  full approval, in J Iu rmy  v. R.  R., szrpm, as con- 
taining a correct statement of the rule applicable in such cases. Num- 
erous otlier cases are cited in Alexa~der  v. Statesv~lle, szrpra, a t  p. 536 
of 165 K.C. I t  was held in Westerfield v. Levis, 43 La. Ann. G3 (cited 
in the Alexander case). that  the rule which exempts a child of tender 
years from responsibility, while i t  may not operate justly in 
every possible case, on the whole promotes the ends of justice, (2911 
and the Court followed the authorities which held that  a child 
of the age of appellant is prrma facie exempt from responsibility, hut 
also held that  testimony ic admiisible to show the contrary, citirq 
many authorities. \Ye said in the d l e x a n d c ~  caze that  upon the ques- 
tion of plaintiff's contributcry negligence, the judge properly confinecl 
his charge to the second issue, ~ ~ l i i c h  separately and independently in 
volved an  inquiry into that  inatter, as to the plaintiff's age and his 
incapacity arising out of his tender years, and i t  may be said that  the 
question of contributory negligence on liis part is not to be determined 
alone by the fact of his youtli, except in estrenie cases; but otlier con- 
siderations enter into the question, as, for instance, liis degree or ca- 
pacity or intelligence. Some boys are brighter, smarter, more precocious, 
and more capable than others who are much older, and better able to 
take care of themselves. The youtli of the person must be considered. of 
course, but, r i t h  the clualifications already made, i t  is not the only 
test, and the presun~ption of incapacity to protect liimself is not always 
a conclusive one. I n  Rolin v. Tobacco Co., 141 K.C. 300, this Court 
said: "It is hardly necessary to add that  contributory negligence, 
on the part  of the minor, is to be measured by his age and his abillty 
to discern and appreciate the circumstances of danger. H e  is not 
chargeable with the same degree of care as an experienced adult, but 
is only required to esercize such prudence as one of hls years may be 
espectcd to po+eas. As tlie standard of care thus varies with the age, 
capacity, and esperience of the child, it is usually, ~f not always, whr9 
the child is not a.holly ilresponGble, a question of fact for the jury 
whether a child exerrisetl the ordinary care and prudence of a child 
similarly ~ i t u a t e d ;  and if such care was e x e r c i d ,  a recovery can be 
had for an injury negligently inflicted, no matter horn far the care used 
by the child falls short of the standard which the law exacts for deter- 
iiiining \That is ordinary care in a person of full age and capacity," 
citing altrz. C'. and F. C U .  1 , .  =lrmentrorlt, 214 Ill. 309; Plunzly v. Bzrge, 
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124 Mass. 57; 7 A. & E., 409. Labatt  on Master and Servant (Ed. 
1904), sec. 348, says tha t  the essential and controlling conception by 
which a minor's right of action is determined with reference to the 
existence or absence of contributory fault is tha t  his capacity is tlic 
measure of his responsibility. If he has not the ability to foresee and 
avoid the danger to which he may be exposed, negligence will not be 
imputed to him if he unwittingly exposes himself to that  danger. For 
the  exercise of such measure of capacity and discretion as he possesses, 
he is responsible. And quoting from Gladmon's caste, supra, this Cou:t 
further says: "The rule of law in regard to the negligence of an adult 
and the rule in regard to tha t  of an  infant of tender years is quite differ- 

ent. B y  the adult there must be given that  care and attention for 
(292) his own protection that  is ordinarily exercised by persons of in- 

telligence and discretion. If he fails to give it,  his injury is the 
result of his own folly, and cannot be visited upon another. Of an in- 
fant  of tender years less discretion is required, anr tlic degree depend. 
upon his age and knon-ledge. Of a child of 3 year:: of age less caution 
would be required than one of 7 ;  and of a child of 7, less than one of 
12 or 15. The caution required is according to the maturity and cnpa- 
city of the  child, and this is t o  be determined in cach case by the cir- 
cumstances of that  case." 

But if it be admitted that  the boy was guilty of contributory negli- 
gence, tlie question whether i t  was the proximate cause of his death 
remains to be determined by the jury, under proFer instructions from 
the court. "There  defendant, by exercising due care, can avoid the 
consequences of plaintiff'> negligence, or he can dis:over plaintiff's peril 
in time to avoid injuring him, he is liable on his failure so to do." 
Cullzfer v. R. R., 168 S .C.  309. "The doctrine of I he last clear chance 
applies where the defendant, after he discovers plaintiff's peril, or in 
the exercise of ordinary carc should have disco~rered it, negligently 
fails to avoid the accident." 1Y. 8. R. Co. ZJ. TT7hite's Admr., 84 S.E. 646. 
The jury have found, with evidcnce lo  ~varrant  tlie finding, that  tlic 
driver knew the boy was on tlie rear step of the wagon, and had 
given him pcnnission to rlde there, and that, notwitlistanding this 
knowledge, he drove onto the track, in front of the fast approachin; 
street car, and his wagon w i s  struck by the same, and this cnu~ed  the 
intestate's mjury and deatli. The drlver of the defendant testified 
tha t  some one drove an  autoinobile b(3t~veen him and the curb of tlir 
sidewall;, ~ l i i c l i  frightened his Iiorses and caused them to turn nnll 
drag 111s wagon onto tlie track, but there was evidence to the con- 
trary, and especially by a ~vitness, who was riding in his automobile 
and a little behind t!ie ice n.agon, and n-110 stated that  he was in f ~ ~ ! l  
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view, and that  no such thing occurred, and the jury, under the evidence 
and the ~nstructions of the court, not only found that the dr~ver 's  testl- 
mony fas  not true, but tliat, on the contrary, lie drove both "negligent- 
ly" and "recklessly" upon the track. This appears from the instructioa 
of the court o:l the third Irsue, as set forth In our statement of the case 
and tlie verdict. He  also drove on the track "willfully and wantonly,' 
as appears from the instruction of the court upon the fourth issue. 
There was evldence that  the wagon was driven upon the track in viola- 
tion of a city ordinance, which provided that the driver, in order to 
cross over to tlie other s ~ d e  of the street, should make his turn a t  the 
intersection of Tryon and N ~ n t l i  streets, or if lie intended to go as far 
north as Tenth Street, then a t  the intersection of Tryon with Tenth 
Street, and that, by the ordinance, he should have turned in on 
the north side of Ninth Street, or of Tenth Street, depending (293) 
upon where he expected to make the crossing. Tlie plaintiff con- 
t e n d ,  therefore, that  lie was acting, not only negl~gently, recklessly, 
willfully, and wantonly, but criminally, as he w t s  violating the ordin- 
ance. We m u d  construe the verdict always in the light of the evidence 
and the c lmge of the court, and especially as resolving a11 inference< 
in favor of the successful party. dldmciz v. Razlzoay Co., 79 S.E. 316. 
We  h a w  held repeatedly that the verdict nlust be intcrprcted "and 
allowed signifirance" by reference to the pleadings, testimony, and the 
charge of the court. O z i m s  v. Ins. Co., 173 N.C. 373; Tnylor v. Stewart, 
175 N.C. 199; Bank 2,. TVysong. 177 9.C.  284. If we follow these de- 
cisions and interpret this verdict by proper reference to the pleadings, 
evidence, and charge, there can be no doubt as to what n-2.: the con- 
clusion of the  jury, .\t-ll~cIi is tliat the dnver of the wagon, rcgardleis 
of any contributory ncgligcnce of the bey, acted not only negligently 
when he had the chance to save Iiim, but ~ ~ i l l f u l l y ,  recldes~ly, and 
wantonly, and agnlnqt such cond:lct a; t!~. find~ng implies, tlie con- 
tributory negligence of the boy is no protection or bar to the plain- 
tiff's recovery. If the party injured is Iimse!f ever so negligcmt, tlic 
one who caused tliat injury is liable to hiui for the enhuing daniageu, 
is he mas amire of the dangerou: :ituation and causcd the da~nage  
tvillfully, xantonly, or even recklessly, that  is, if he d d  so without rc- 
gard to the consequences of his act and being indifferent to the righis 
of others. It is said in a standard treatise: "The doctrine that  con- 
tributory negligence ~d defeat recovery has no application n.lm-e 
the injury is the result of the ~villful, minton, and recklcss conduct of 
defendant. . . . I n  order that  one may be held guilty of nillful or 
wanton conduct, it must be shown that  he Jyas conscious of the sur- 
roundings, and was aware, from his knowledge of existing conditions. 
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that  injury would probably result from his conduct, under the cir- 
cumstances, and, with reckless indifference to consequences, he con- 
sciously and intentionally did sonle wrongful act or omitted somc 
known duty ~ h i c h  produced the injurious result." 29 Cyc. 509-510. And 
in Brendle v. Spencer. 125 N.C. 474, this Court held: "It is settled that  
contributory negligence, even if admitted, is no drmfense to willful or 
wanton injury. The finding of such injury by the jury eliminates all 
question of ncgligence on both sides. The defendant company is respon- 
sible for the willful and wanton injury occasioned by its employes 
while on duty in its service." 

We do not mean to say that  tlie driver's act  in crossing a t  the wrong 
place, contrary to the ordinance, if he did so, would of itself constitute 
willfulness, but i t  may be considered as one of the facts or circun~stances 
in evidence tending to show that  his act  was willful, as being entirely 

~egardless of the law and the s:ifetg of others. W e  have held 
(294) that  where a statute or an  ordinance is vio1at.d i t  is such a dis- 

tinct legal wrong that if it be the proximate zause of the injury 
to another, i t  will then constitute an  actionable wrong or tort, but the 
jury must find the facts essential to the application of this principle. 
Stone v. Texas Co., 180 K.C. 546, where the matter is fully discussed. 

We finally conclude that  there Iyas qome evidence from which the 
jury could find tha t  the driver of the wagon was guilty of culpable 
negligence, or a distinct legal wrong, as heyeinbefore defined by us, and 
the defendant itself may, therefore, be liable to the plaintiff upon tlie 
principle of responcleat superior, the  driver being its servant and his 
illegal acts being imputable to the defendant. If knowing that  the boy 
was on the wagon, and he was there by the driver's consent, or permis- 
sion, the defendant would have to anslver for his negligence if he ex- 
posed the boy to impending danger in crossing tlie t r w k  too near to the 
approaching street car, and especially so if the act of crossing the track 
under the circumstanccs was forbidden bo the ordirance, and was the  
proximate cause of the injury to tlie boy which causcd his death. 

This Court will not undertake to decide the case upon tlie evidence, 
but will leave its w i g h t  and sufficiency to the jury. [ t  may be that  the 
defendant's construction of the evidencc is the correct one, and that  
the plaintiff's is not. The Court nlust not be understood as intimating - 
any opinion a t  all upon the weight of tlie evidence, or any of it, but  as 
lcaving its sufficiency to establish the corkention of the plaintiff, or tha t  
of the defendant, entirely to the jury, ~yitli proper directions from the 
court. 

The error of the judge as to the contributory negligence of the boy is 
of sufficient importance to have been prejudicial to the defendant, and 
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because of it a new trial must be had in order that the case nlay Le 
submitted again to tile jury under proper instructions. 

Kew trial. 

CLARK, C.J., concurring in a new trial: In  this case the plaintiff's 
intestate, a boy 11 years, 10 months, and 23 days old, jumped up be- 
hind an  ice wagon passing through the streets of Charlotte and was 
killed in a collision between the ice wagon and tlie car of the Charlotte 
Street Railn-ay Company. There was an ordinance of the city of Char- 
lotte which made his conduct a misdemeanor, and there was a standing 
order by the Standard Ice and Fuel Company, the owners of the wagon, 
against such conduct, and the boy had no permission from the company, 
or permission of the driver, to ride on the wagon on that  or any occa- 
sion. At  the trial of the case there TTere two patent errors which require 
a new trial: 

1. The judge charged the jury tliat the plaintiff's intestate 
"could not be guilty of contributory negligence because under (295) 
12 years of age." 

2. The case should have been noiisuited on the further ground that  
the dcfcndant owed no duty to the boy, who was illegally r ld~ng  on the 
rear of the wagon m violation of the clty ordinance and standing or- 
ders of the defendant company, except that  it should not injure him 
wantonly or ~villfully, n-liich is not even suggested. 

As to the first proposition: The boy jumped upon tlie defendant's 
wagon, TI-it11 full legal notice that  he was forbidden to do so by an 
ordinance of tlie city, and the o m e r s  had constantly forbidden any 
one to do so. Furthermore, the court In this case charged the jury: ('If 
you shall find by the greater weight of tlie evidence in the case that  the 
plaintiff's intestate, a t  the time he  as liilled, was under 12 years of 
age, then there was a presumptzon of law that  the boy was incapable 
of so understanding and appwcmting danger iron1 the allegcd negligent 
acts or conditions produced by others a i  to n d i e  liim guilty of contribu- 
tory negligence." A presumption of law is irrebuttable, and therefore 
this charge was, in  effcct, tliat if the boy was under 12 years of age he 
could not be guilty of contributory negligence. The decisions of the 
courts, without csception, are all to the contrary of this. lT71~etlier a boy 
of that age could be guilty of contributory negligence or not depends 
upon the findings of fact by tlie jury under proper instructions :is to the 
capacity of the boy and the duty whicli the defendant owed to the boy 
under those circumstances. See Jacobs v. Koehlcr (N .Y . ,  L.R.A., 1917, 
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FRY v.  TII IS TIES GO. 

F. 7, and annotations thereto, pp. 10 to 164, on "Contributory Negli- 
gence of Children" - very exhaustive). 

I t  is impossible to reconc~le tlic charge in this c:lse with the ruling 
by which the plaintiff, a younger boy, was nonsuited in Butner v. 
Brown, 182 N.C. 6% (last te rnd,  became lie mas held conclusively 
guilty of contributory negligence. I n  this case a boy a year older was 
held by the trial judge inrapable of contributory negligence. I n  bot!i 
cases a jury trial of this issue was denied, but for absolutely opposite 
reasons. By no process of rcasoning can the two dec,sions be reconciled. 
There are probably in this State more than 30,000 milk wagons, groc- 
ery, and other store wagons, express wagons, and other vehicles em- 
ployed in the discharge of similar duties. All their owners can do to 
prevcnt such accidents as this is to prohibit boys engaging in the sport 
from riding behind their wagons, as was done on t h ~ s  occasion. This 
prohibition was supplemented, in this instance, by t x  public ordinance 
of the  city of Charlotte, of which the public are presumed to have not- 
ice. The company assumed no duty towards the boy, for i t  was not a 
coininon carrier. I t  dld not injure him by any intmtional act on the 
part of any of ~ t s  employees. 

If, under these circumstances, the owners of these thousands 
(296) of vehicles, engaged in the necessary traffic o '  our streets, are to 

be made insurers of the safety of all boys wlio are injured while 
riding on the rear of their wagons- for i t  is insurance if there is a 
legal presumption that  a boy of that  age cannot be guilty of contrih11- 
tory negligence - then this decision will have added immensely to the  
liability of all persons or companies engaged in that  or any similar 
business. 

It is not too strong to say that  there can be found no statute nor any 
decision which ~ 1 1 1  justify the charge which the court gave, that  a boy 
of that  age, "as a presumption of law," could not be guilty of contribu- 
tory negligence. Aside from tlie fact that  the contrary was held in the 
Butner case, a t  the last term, and in numerous other cases, in Baker 71. 

R. R., 150 X.C. 362, this subject was fully discussed and it was deter- 
mined by a unanimo~is Court as to the mquiry. "At what age must the 
responsibility of an lnfant for contributory negligence commence?" 
that  upon all tlie authorities, "An infant's responsibility, so far as lie is 
personally concerned, is held to be such care and prudence as ia u s u d  
among children of the same age, and if his own act directly brings the 
injury upon himself, ~ ~ h i l e  the negligence of the defmdant is only surh 
as exposes thc infant to the possibility of injury, the latter cannot re- 
cover." The Suprenle C o u ~  t of the United States hafj subsequently held 
the same to be sound law. 
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In  TT'ilson t.. R .  R., 66 Kansas l l S ,  tlie Court held that where a boy 
12 years of ngc was swinging or jumping from one freight car to an- 
other and fell and via. injured, lie was guilty of contributory negligence 
as a matter of law. 

In  Jolliwzore v. Connecticut Co., 86 Conn. 314, it was held that  a 
bright boy 11 years of age, who was playing in the  streets and was 
killed by a street car, n.as guilty of negligence a s  a mstter of law. 

I n  Moran zl. Smith, 114 Me. 55, i t  was held that  a child 8 years old, 
who att,empted to run across t'he street in the face of an  approaching 
automobile, and who was struck and injured, was guilty of contributory 
negligence. 

I n  Baker v. R. R., 150 N.C. 365, above cited, this Court, in discus- 
ing the quest,ion of contributory negligence, and whether i t  was a ques- 
tion for tlie court or the jury, says: "The responsibilities of infants are 
clearly defined by text-writers and courts. A t  common law, fourteen 
was the age of discretion in males and twelve in females. A t  fourteen 
an infant could choose a guardian and contract a valid marriage. After 
seven, an infant may coinnit a felony, although there is a presumption 
in his favor which may, however, be rebutted. B u t  after fourteen a11 
infant is held to the  same responsibility for crime as an adult." And 
then this opinion adds almost in the same words of the later case of 
Foard v. Power Co., 170 S.C.  48, as follows: "We find in the  
books many cases where children of various ages, from seven (297) 
years upward, have been denied a recovery because of their own 
negligence." 

I n  Alexander v. Statesville, 163 N.C. 528, i t  was held by Mr.  Justice 
Walker tha t  the question whether a child is guilty of contributory neg- 
ligence is a question for the jury upon the evidence a s  to his age and 
capacity, and in tha t  instance held that  there, where the plaintiff was 
a boy seven years old, the court properly left the question of contribu- 
tory negligence to the jury. T o  the same effect, Railzes v. R. R., 16:) 
S .C .  189. Bu t  in the present case the judge relieved tlie jury of decid- 
ing tliat question by telling them tliat RS a matter of law ( (a  child un- 
der 12 years of age could not be guilty of contributory negligence." He 
lacked a month and 7 days of being 12 years old. 

Secondly. Irrespective of the erroneous cllarge in regard to the boy 
under 12 being incapable of contributory negligence, this case presents 
the question of the responsibility of the ouner of a wagon, or other or- 
dinary vehicle in common use upon the streets, for lawful purposes to A 

trespasser: or bare licensee upon such vehicle. 
The settled principles npplicable are: 
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1. The plaintiff's intestate a t  the time of his iqlury, upon this evi- 
dence, was a trespasser on the defendant's wagon, and, as such, exposed 
himself to any risk incident to his position. The defendant did not 
willfully or wantonly injure him, nor was lie purposely injured by the 
acts of its employees. As to negligence in the collisjon between the de- 
fendant's wagon and the street car, th:it was a 1n:itter between those 
companies, and in no wise affected the duty of the defendant to the in- 
testate. 

2. Even if the intestate had been on the wagon with tlie implied 
consent of the defendant company, he Fvas tliere solely for his own 
pleasure and purposes, and was a t  most a bare licensee. He  was not in- 
jure~! by any tlcfcct in tile rtinstr~.xtior, or 1 1 ~  of llie ice wagon, and 
there was no breach of duty t o m r d s  111111 by tlie defendant company. 
No phase of the evidence presents any aspect of willful or wanton con- 
duct to the plaintiff's intestatc. 

Thirdly. I n  this case, whether tlie defendant or the street car corn- 
pany was negligent in cauqing the colli>ion is a matter winch does not 
affect the liability of the defendant t o ~ a r d s  tlie bo :~ .  

H e  was forbidden to ride on the wagon by the, authorities of tile 
company and by an ordinance of the city, and did so a t  his own peril. 
No  employee of tlie defendant conlpany injured him, and there is an 
entire absence of allegation or evidence that  he was willfully or wan- 
tonly injured by tlie defendaiit or any of its employees. 

The plaintiff's intestate TX-as "intelligent for his age"; m-n 
(298) prepared to enter the fifth grade in scliool, :.bowing 1,e had ad- 

vanced in the city schools year by year. T i e  evidcnce i.j t ha t  
tliere was no obstruction between the wagon and tlic oncoining car. Tht! 
intestate knew necessarily the danger of a collision between the street 
car and the wagon. I t  cannot be said t11:lt a 12-year-old boy of normal 
intelligence did not realize the danger he absuined 111 jumping upon the 
wagon. There was no difficulty about his gettmg off tlie wagoil as easily 
as he got on, and the only rcmonable oxplanation of his remaining on 
is tha t  he was negligent of the danger he was assuming. 

Neither is this case like Pzcrce V .  R. R., 124 N.C. 83, where the boy 
jumped on the rear of a shifting engine and !\-as h o c k e d  off by the 
fireman throwing a piece of coal a t  hiin. The decea:ed in this case was 
not injured by any act of any employee of the defendant company. Nor 
is i t  tlie case ~viierc the boy was attrncted by a no ~ e l t y  as in the  "at- 
tractive nuisance" cases, nor yet  is i t  an instance where the boy was 
permitted to ride on the wagon by the custoin or consent of the man- 
agement of the defendant company. On the contrary, it is in evidence 
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that the defendant liad given the strictest orders that  boys Aoulti not 
be so pe~init ted to ride on their n-agons, and t,lie city of Charlotte had 
passed an  ordinance forbidding tlieili to do so and maliing i t  a nliscle- 
meanor. The defendant had donc everything in its power to prevent 
the deceased committing this trespass, and to prevent boys from ex- 
posing theniselves to the danger of so doing. 

I n  Thompson on Negligence, sccs. 946 and 949, discussing the qucs- 
tion as to who are trespassers or bare licensees, says: "One entering tlie 
premises of another with his consent, but without his invitation, anti 
not in the discharge of any public or private duty, is a bare licensee 
within tlie rules governing this branch of the law of negligence." 

The fact tha t  the plaintiff's intestate was a boy 12 years of age ic not 
an  exception to this rule. Judge Thompson says in the samc work 
(sec. 102.5) : "The generally accepted rule does not impose upon the 
owner or occupier of premises the duty to exercise a greater degree of 
care in anticipation of their invasion by trespassing children. K O  dis- 
tinction is made betmecn trespassers as to their age. Both children and 
adults take the premises a they find them." 

I n  Peterson v. R. R., 143 N.C. 265, where the plaintiff went upon a 
railroad tram a t  a stop for the purpose of buying fruit from the fruit 
vendor on tlie train, and was hurt by the negligent movement of tllc 
train, Connor. J., declared the relation and obligation of the parties Lo 
be as follorn: "nThen the plaintiff went into the train a t  the station 
for the sole purpose of purchasing fruit, without invitation or induce- 
ment, but simply by the silent acquiescence of defendant's agent, 
he was a mere permissive licensee, and took the risk incident to (299) 
the moving of the train, and, in the abscnce of any wanton in- 
jury, the motion for nonsuit sliould have been allowed." 

I n  this instance, i t  is c l ~ a r  that  the intestate mas sinlply a trespasser, 
but if he were a licensee, Judge Connor, in Peterson v. R. R., 143 N.C. 
265, thus lays down the well established rule: ('A licensee who enters 
upon preinises by permission only, without any enticement, allurement, 
or inducement being held out to him by the owner or occupant, cannot 
recover damages for injuries caused by obstruction or pitfalls. H e  goes 
a t  his own risk and enjoys the license subject to its concomitant perils." 

This case is much stronger for t l ~ c  defendant. If i t  were a fact tha t  
the intestate had seen other boys riding on the steps of the ice wagon, 
i t  was not an implied perriiission to him to so ride. Certainly i t  was not 
an  invitation or indurcment. The boy TTas not on the step by any invi- 
tation or offer to give him ice or to take a ride. The riding on the - - 
wagon was positively against tlie rules of the defendant company and 
the driver testified. w~thout  contradiction: "hZy instructions, without 
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exception, were to keep all persons off the ~ a g o n . "  Indeed, every driver 
who went upon the  stand testified that  11e did the bcst he could to keep 
boys off. I n  Brzscoe v. Power Co., 118 N.C. 407, where the intestate 
was a boy 13 years of age and fell into a well of hot water not prop- 
erly covered over, the Court held him to be a tresp:~sser, or, a t  most, a 
bare licensee, and uses this expression, "If the exception is to be ex- 
tended to this case, then the rule, indeed, as to trespassers must be 
abrogated as to children, and every owner of prcperty must, a t  his 
peril, make his premises child-proof." 

There is absolutely no evidence in this case to justify the submission 
of tlie issue of wanton or willful negligcnce or reckless negligence, and 
tlie court erred in refusing the request to charge the jury that  there was 
no evidence of n-lllful or wanton negl~gence on the part  of tlie defen- 
dant. 

There is no evidence in this ca5e that  the intestate had ever before 
ridden on tlie wagon, and the evidence 1s tha t  all drivers tried to keep 
the children off the wagons, and that  the instructions from the com- 
pany to do this were emphatic and repented. Besidea, as already stated, 
the ordinance of the city of Charlotte lnade it a niisdenleanor for a q  
one to ''ride or jump onto any vehicle without the consent of the 
driver thereof," or for any person to "hang on to any vehicle what- 
soever." Viewing the evidence in its strongest light in favor of the 
plaintiff, the motion for nonsuit should have been ~llowed. There was 
no evidence of breach of duty towards the plaintiffs intestate nor was 
there any such negligence as would entitle the plainliff to judgment. 

I n  Butner v. Rrozcn, 182 S . C .  693, a t  l m t  term, this Court 
(300) sustained a nonsuit whore a boy 11 years of age tvaz injured by 

tlle operation of an  unguarded cogwheel in the defendant's mdl, 
though the uncontradicted evidence was that  the  boy, and others of 
like age, had been pcnnittcd, lT l th0~ t  objcciioa, for years, to enter the 
mill a t  will, and that  there was no notlce or warnlng given that  they 
should not do so, and tlie boy lost liis ann because the defandant had 
not guarded the dangerous nlaclnnery, wliicll, by the consent of the 
defendant's operator and its o ~ n  custolu, lie and oilier boys had been 
permitted, ~vitliout objection, to npproacl~ by visit,ng the mill a t  all 
times. Yet there a nonsuit was sustained, but in thi.: case there was no 
defect in the machinery or car, and the intestate wss not hurt thereby. 

This case is one of v ide  and far-rc7aching importance. The court 
erred in allowing admiesion of testimony about a custom ~ h i c h  had 
been declared (if it existed) by the city ordinance to be unlawful, and 
in refusing to give the defendant's prayers for instructions, and in the 
charge as given, and especially in refusing to allow the defendant's 
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motion for nonsuit upon the ground that upon the evidence the intes- 
tate, because under 12 years of age, "could not  be guilty of contributory 
negligence." 

On a careful perusal of the record, i t  is a reasonable inference that 
the question really tried by the jury ~ v a s  solely whether the defendant 
ice company or the strect car company was proxiinately liable for the 
collision, leaving out the real issue whether the ice company, in either 
event, was liable to the plaintiff's intestate, who was a trespasser, and, 
besides, n-as guilty, upon the plaintiff's o v a  showing, of contributory 
negligence in violating the town ordinance and the prohibition of the 
defendant company. 

Cited: Ballew v. R. R., 186 N.C. 708; Hernng v. R. I Z . ,  189 N.C. 
290; Gilland v. Stone Co., 189 N.C. 789; Taylor v. Taylor,  190 N.C. 
855; Hoggard v. R. R., 194 N.C. 260; Mnyes v. Creamery, 193 N.C. 
117; Brown v. R. R., 1% N.C. 702; Cotton v. Transportation Co., 197 
N.C. 710, 712; Uyers v. ZIardwood Co.. 201 N.C. 77; Patrick 21. Bryan,  
202 N.C. 70; J Ior r~s  .c. Sprott, 207 N.C. 3c59; Hollzngsworth 2,. Burns., 
210 N.C. 42; EZoylc~rz v. I?. I?., 211 N.C. 115; Russell v. Cz~tshall,  223 
N.C. 354; Ingram. v. S m o k y  Jfountuin Stages, 225 N.C. 448; Wright 
v. Wright, 229 S .C.  506; Blez.lns v. France. 244 N.C. 341. 

BOARD O F  EDUCBTION O F  JOHNSTON COUNTY v. BOARD O F  COM- 
MISSIONERS OF J O H S S T O N  COUR'TP. 

(Filed 12 April, 1922.) 

1. Constitutional Law - Statutes  - Retroactive Lams - Vested Riglits- 
Curative Statutes. 

Where a statute is ~ o i d  only because of a neglected omission of formal 
constitution~l rquirementc, and is of a subject-matter within its authority, 
the obserration of t11e.e requirements in a later act amending the first 
one cures the defect therein and gires validity thereto, in the absence df 

intervening rights to the contrary. 

I n  a suit by the counnissioners of a scliool district within a county under 
the provi4ons of C.S. SGS1, to conipel the county commissioners to deliver 
to it certain school bonds for negotiation that the voters of the district hall 
approred at  an electmn held according to the statutory ~rovisions affecting 
them, i t  appeared that the issue was in tlic s u m  of $75,000, or $30,000 in 
excess of the amount authorized by C.S. 5678, and that the original act had 
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not been passed in accordance with the requirement of our Constitution, 
Art. 11, sec. 14, but was later ratified by the Legis ature in conformity 
therewith. There being no intervening rested rights: Held, the former in- 
firmity of the bonds was cured b~ the later act, and a judgment in favor 
of the plaintiffs was a proper one. 

APPEAL by defendants from Culvert, J., a t  iLIarcli Term, 1922, 
(301) of JOHNSTOK. 

Controversy without action, submitted up01 an agreed state- 
ment of facts, to ascertain and determine the validity of certain school 
bonds, authorized by the ~ o t e r s  of Four Oaks School District in John- 
ston County. 

From a judgment sustaining tlie wl id i ty  of said bonds and directing 
that  they be delivered as required by C.S. 5G81, the defendants appeal- 
ed. The essential facts are stated in the opinion. 

H .  B. Marrow for plaintiff. 
J. A. Xarron for defendants. 

STACY, J. On 12 April, 1921, a majority of the qualified voters of 
Four Oaks School District, known as Ingrams, No. 8, s i t u a t d  in John- 
ston County, in an  election duly called, under article 30, cll~lpter %, of 
the Consolidated Statutes, and aiilendatory act  thereto, chapter 91, 
Public Laws, extra session 1920, autliorized tlie board of county com- 
missioners of said county to issue bonds not to excced in amount the 
sum of $73,000, for the purpose of building, rebuileing, and repairing 
tlie schoolliouse of said district and furnishing the :.aim with suitable 
equipment. C.S. 5676. The validity of said bonds, liaving been called 
in question, this proceeding is brought to ascertain and determine their 
legal status. 

It is conceded that  chapter 91, Public Laws, extra session 1920, was 
not passed in accordance with the requirements of Article 11, section 14; 
of the Constitution, and is therefore invalid. I t  i: furtllcr conccdetl 
that under C.S. 5678, the amount of bonds for any tomnsliip or scliool 
district, authorized by a n  election, such as the instant one, may not 
exceed the sum of $25,000. Bu t  it is conbcnded that  tlie Legislature, on 
19 December, a t  its extm session 1921, passed an act conforming in all 
respects to tlie requirements of Article 11, section 14, of the Constitu- 
tion, specifically ra t~fying and confirmins the results of the election jn 
question, and validating the issuance of the said bonds up to tlie 
amount of $75,000. 

The only question presented for consideration is whctlier tlie 
(302) bonds, in excess of $23,000 and up to $75,000, could be validat- 
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ed by the curative act  of the special session of 1921. It is con- 
ceded that  the election in all respects was regular, and that  a ma- 
jority of the qualified voters cast their ballots in favor of issuing the  
bonds, not only for tlie maximum aimount allowed under C.S. 5678 (the 
validity of whicli is incontestable), but  also for the full amount autho- 
rized and voted upon uilcier color of chapter 91, Public Laws, extrd 
session 1920. 

The original p o w r  of the Legislature to pass the amendatory act of 
1920 is admitted, and, as now advised, me see no valid reason why the 
law-making body could not ratify and confirm that  which it had the 
power to authorize in the first instance, and which power i t  actually did 
attempt to exercise. Subject to certain exception,., the general rule is 
that  the Legislature may validate retroqmstively any proceeding which 
i t  might have authorized in advance. Anderson v. TT7tlkins, 142 N.C. 
157; Lowe v. Havk, 112 N.C. 472; Cooley on Const. Lim. (7 ed.), 
531; 6 6: E. (2 ed.) 940; S e ~ h n s t  21. Co~)irs., 181 N.C. 514. "The 
Legislature may ratify and confirm any act which i t  might lawfully 
have authorized in the first instance, n-here the defect arises out of the 
neglect of some legal forn~ali ty and the curatwe act  interferes with no 
vested rights." Steger v. l 31ddu1g  ASSO., 208 Ill. 236. 

Whcre the Legislature lins undertaken to pass a law, clearly within 
its power to enact, and by reason of some defect in its passage the stat- 
ute is rendered ineffectual, n.e scc no rcaqon n hy the Legislature, in 
the absence of any opposite int~rvening riglit.., rould not, by subse- 
quent enactment, ratify and confirm the results of such proceedings n ,  
in good f a ~ t h  have been tnlien and hat1 under the prior defective act. 
Thls is the prevailing rulc. and it seems to be in accoicl wit11 the geu- 
era1 trend of authorities on tlie ~ub je r t .  .lndcrson v. TT7~lliz~~s, sripm, and 
cases there clted. Belo v. C'omrs., 76 S C .  497; 12 C.J. 1094; 6 R.C.L. 
321. 

Speaking to n h l i l a r  qucstion in Thompson v. Lee Comty  ( IOJWJ,  
3 TT'all. 327, it n a s  said by tlie Suprcme Court of the United St:itcb: 
"If tlie Legislature poqseaccd the pon-er to autliorize tlic act  to  be done, 
i t  could, by retrospective act, cure tlie evils which existed, because the 
lloner thus conferred had been jrrcgulally executed. The  question TI-lth 
the Legislature n as one of pol~cy,  and the deternlination reached by I L  

was c o n c l u i ~ e . "  Sce, also, Erskme c a17etsov Coiinty (N. Dak.  i , 27 
L.R.A. 696, and note. 

Again, in Grenada Cozinf?~ Supervisors c. Brolcri. 112 U.S. 261, ~t 
was held that  a rnunicilml s l tbw~pt ion  to the stock of a railroad coni- 
pany, In aid of tlie construction of said road. niade as a result of .in 
election, called without proper authority prev~ou-ly conferred. might hc 
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MFQ. Co. n. TVC'ICER. 

confirmed and legalized by subsequent leg~slative enactment, 
(303) unless such legislation were prohibited by the Constitution of 

the State, and when that wliich was done would have been lcgal 
had it been done under legislative sanction previously given. Mr. Jus- 
tice Harlan, speaking for the Court, s a d :  "Since mhzt r a s  done in this 
case by the constitutional majority of qualified elxtors, and by the 
board of supervibors of the county, would have becil legal and binding 
upon the county had it been done under legislative wthority, previoub- 
ly conferred, it is not perceivcd why subsequent legislative ratification 
is not, in tllc absence of constitutional restrictions on sucli legislation. 
equivalent to original authority." And to like effect is the decision in 
Hayes v. Holly Spnngs, 114 U.S. 120. 

Under the foregoing principles, we tl i~nk tlic judgment of his Honor 
sustaining the validity of the bonds in questlon should be uplield. 

Affirmed. 

Cited: Roebuck v. Trustees, 184 N.C. 145; Galloway v. Bd, of Ed., 
184 N.C. 247; Burmy v. Conlrs., 184 K.C. 277; Armstrong v. Cows. ,  
185 N.C. 408; Construction Co. v. Brockenbrough, 187 N.C. 75, 77; 
Lovelace v. Pratt, 187 N.C. 690; Holtotz v. 3iockszdle, 189 K.C. 150; 
Storm v. Wmghtsvdle Beach, 189 N.C. 683; Boot,$ v. Hazrstot~, 193 
N.C. 288; Drainage Co?nrs. v. Tl'zlkznson, 193 K.(!. 830; Barbow 1 ' .  

Wake Co., 197 N.C. 318; Efird 21. Wmston-Salem, 199 K.C. 37. 

ACME JIANUPACTURING COMPANY v. TUCKER & S'OBLES ASD 

DIRECTOR GENERAL O F  RAILROA1)S. 

(Filed 12 April, 1922.) 

1. Carriers of Goods-Railroads-Failure to Deliver-Burden of Proof- 
Nondelivery Station. 

Where a shipment of goods is delivered to a railroad company for trans- 
portation, the title vests in the consignt?e, with the duty resting upon the 
carrier on the arrival of the goods a t  destination to notify the consignee 
and make delivery or show legal escnse for its default. C.S. 3516. And this 
principle applies to a side-station when notification oi arrival should have 
been given from a nearby station, and the inquiring consignee v a s  there 
misinformed as  to the arrival, and the car in the nieanmhile was broken 
into and the shipment stolen. 
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JIFG. Co. v. TVCKER. 

Where it is established by the jury that a consignment of goods was car- 
ried to the delivering point by the carrier, its failure to deliver to the con- 
signee, or to nntify him, and the goods are lost while in its possession, the 
verdict is incomplete when there was no icsue submitted as  to whether the 
carrier, who is a party to the action, was in default in not delivering it to 
the consignee, and a judgment thereon against the consignee is reversible 
error, entitling the consignee to a new trial. 

3. Judgments  - Statutes-Carriers of Goods-Railroads-Actionsdn- 
signor a n d  Consignee-Director General-Parties. 

Where the consignor brings action against the consignee for the purchase 
price of a shipment by common carrier, while the railroad was under con- 
trol of the Federal 1)irector. and the defense is that it had not been de- 
livered, it was proper to make the Director General a party to the action: 
and in case the shipmmt had been lost through the carrier's default, a 
judgment against the carrier is the proper one. C.S. 602. 

STACY, J., dissenting. 

A P P E ~ L  by plaintiff from Kerr, J . ,  a t  illarch Term, 1921, of 
K ~ w  HAXOVER. (304) 

This action was brought to recover the value of a carload of 
fert~lizer shipped by plaintiff from Acme, N. C., on the Atlantic Coast 
Lme Railroad to defendants Tucker c !  Nobles, a t  Alunford Siding - a 
blind siding- or nonagency station of the Atlantic Coast Line Rail- 
road, two miles north of Greenville, X. C., and operated under the con- 
trol of the  Atlantic Coaqt Line Railroad agency a t  Greenville. 

There IS uncontradicted evidence that  this carload of fertilizer came 
to Grcen~i l le  and was forwarded thence to Alunford Siding, but tha t  i t  
was never received by Tucker c! Kobles, borne one having opened thc 
car and reiilovcd tlle contents, and that  there has been a trial therefor 
before the Federal Court a t  Wilson. On nlotlon of tlle defendants, Tuck- 
er & Nobles, the Atlantic Coast Line Railroad Company and the Di- 
rector General of Eai1ro:td. nere  made party defendants, and tlle rail- 
road company answered, placing responsiblllty, if any,  upon the Di- 
rector Gcneral, who through the same counsel as the railroad company 
admitted the receipt of Soo Line Car KO. 36,986, in which this carloari 
of fertil~zer was tlanspoxted, but denied any liability for fallure to de- 
liver the same. 

The plalntlff admitted that  by inadvertence they notified Tucker 
Nobles that  the fertilizer had been sliipped in "Soo Line Car No. 
30,986," wilereas in truth it m-as sliipped in "Soo Line Car KO. 36,986." 
There was niuch evidence on the trial in regard to thls inadvertence and 
mistake in the notice sent by the plaintiff t o  Tucker & Nobles. 
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The jury responded to the issues submitted that  the plaintiff shipped 
over the Atlantic Coast Line Railroad the 30 tons of fertilizer in Soo 
Car KO. 36,986, consigned to Tucker c9i Nobles a t  hlunford Slding, but 
that  the defendants 'Tucker Q: Kobles never received said fertilizer, and 
that  the value of the same m s  $1,707. The evidence was uncontradict- 
ed that  the consignees, Tucker & Kobles, inquired of the railroad agent 
at  Greenville frequently if a carload of fertilizer had been shipped to 
them a t  that point, and the  agent replied that  i t  hac not been received 
there, and there was evidence that  the carload was later placed a t  Mun- 
ford Siding, but that  no notice was given to the consignee by the car- 
rier or its agent a t  Greenville, and the agent himself so testified, al- 
though i t  was the habit of the carrier to give such a t  tha t  siding; tha t  

the car mas broken open by parties unlinomr, and the contents 
(305) were never delivered to Tuclier 6r. Sobles. Judgment was cnter- 

ed against the plaintiff, rvho appealed. 

J. G. McCormick and J. Bayarrl Clark for plaink'ffs. 
li'. G. Janzes & Sons and Ii7right ck Stevens for defendants. 
Rountl-ee dl: Carr for Atlantic Coast Line Railroad Company and 

Director General. 

CLARK, C.J.  It being admitted by all parties t s  this action that, 
according to tlie way-bill, the bill of lading, and the wheel report, as 
well as a matter of fact, the carload of fertilizer in question was loaded 
into and transported over the Atlantic Coast Line Railroad in Soo Car  
No. 36,986, the title a t  once passed, whcn it was so loaded, to the deb 
fendants Tucker $ Nobles, the consignees, and thl? burden then de- 
volved upon the carrier represented by the Director General to show u 
delivery thereof to Tucker $ Kobles, or that failure to  deliver the 
same was not by  default of the carrier. The verdict of the jury deter- 
mined that  the said carlofld, which had been transported in So0 Car  
No. 36,996, consigned to Tucker Q: Kobles a t  Munford Siding, was de- 
livered by the railroad a t  said siding, but that  said carload lyas never 
delivered to Tucker & Kobles, and that  the value thereof was $1,707. 

The other finding, as to the plaintiff having ~rroneously notified 
Tucker Q: Nobles that  the shipment had been made in Soo Car No. 
30,986, seems to have been much debated a t  the trial, and the issue as 
to that  matter established tlie fact of this inadvertency, but we cannot 
see that  i t  was very relevant or a t  all material. 

I n  Mitchell v. R. R., ante, 162, i t  was held by Hoke, J., that  under 
Revisal, 2632, as amended by chapter 461, Lams 1907, which, as amend- 
ed, is now C.S. 3516, i t  is incumbent upon the commcn carrier of freight 
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not only to h i p  the good.: promptly, but i t  is negligence on the part  of 
the carrier not to make delivcry a t  destination within the time limited 
by the stiitute, ~vhich is not coinpliccl with "until the goods are in the 
company's n.areliouse (or a t  destination) and notice duly given." The 
railroad agent a t  Greenrille testified that  no notice of the arrival of the 
sliipn~ent waz given to Tuclter & Kobles, and the testmony that  they 
frequently inqulred for i t  is uncontradicted. 

The carrier having received this shipment, consigned to Tucker & 
Nobles a t  hlunford Stding, t l ~ e  tltle tlicreupon to the goods passed to 
the consignees, and the duty devolred upon the carrier to notify the 
consignees upon tlie arrlval of the shiplnent and to make delivery. 
Poythress v. R. R., 148 N C.  300; Brink v. R. R., 133 N.C. 351. 

I t  was eminently proper, and indeed essential, to the disposi- 
tion of the questions invoh-ed that the Director General should (306) 
be made a party defendant. 

The trial was incomplete, because the issues submitted did not de- 
cide the tnaterial matters necessary for a final judgrnent to deterinine 
the ultimate r~gh t s  of the parties on each side as betn-een themselves. 
Issues 1 and 3 mere as to whether the plaintiff notified the  consignees 
correctly as to the nurnber of car, and nurnhcr 4, whether the plaintiff 
corrected this error. I n  reqponse to issue number 2, the  jury found that  
the plaintiff shipped over the Atlantic Coast Linc Railroad this 30 tons 
of fertilizer, consigned to Tucker & Xobles a t  hlunford Siding, and 
that  i t  was delivered by the railroad a t  said slding. I n  response to issue 
5 ,  the jury found that the defendants Tucker ck Kobles did not receive 
the car of fertilizer shipped by the plaintiff to them; and in response to 
issue nuinber 6 the july found that  the value of tlie said carloatl of 
fertllizer was $1.707. 

The matters found on 2, 5, and G issues were not controverted by any 
evidence, and, in fact, were adlnltted by all parties. The real issue was 
as to whether the failure of the carrier to deliver was without default 
on its part. The case should go back for this additional finding of fact, 
and if found against the Director General, judgment should be entered 
in favor of the plaintiff and against the Dlrector General. It would be 
superfluous to render judglnent in favor of the plaintiff against the 
consignees with judgment over against tlie Director General. 

In  the language of the statute, C S. 602. the judgment ~houlcl "deter- 
mine the ultimate rights of the partles on each side as between them- 
selves"; and as held in Ccrp. Conz. v. R. I? . ,  137 N.C. 1 :  "Judgment 
should be entered on the nlaterial issues without regard to the imma- 
terial issues." 
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The evidence in this case upon the record shows no default on the 
part of the consignees, and no excuse for the failure of the carrier to 
notify the consignees and to deliver the shipmcnt to them, but they 
should have opportunity now to produce such evidence, and the verdict 
should distinctly adjust tile responsibility for the fadure to deliver the 
goods. 

New trial. 

STACY, J., dissents. 

LANE & COMPANY v. CENTRAL EKGISEERING CO1\IPANP AXD CITY O F  
BURLIKGTON, NORTH CAROLINA 

(Filed 12 April, 1922.) 

1. Contracts, Wri t ten - Subsequent Agreement - Pal.01 E v i d e n c H u d g -  
ments. 

The defendant contractor, under a written contract with its codefendant 
city, agreed to construct certain streets, and with the plaintiff, that the 
latter furnish crushed stone therefor in accordance with written specifica- 
tions furnished: Held, it was conlpetent to show that, subsequently, by 
parol, the defendants changed the specifications for the stones to a higher- 
priced quality, which the contractor agreed to pay the plaintiff; and under 
the facts as ascertained bx the ~erd ic t ,  a judgment requiring the city to 
pay to the plaintiff' the amount due to the contractor, .ess the amount of its 
counterclaim, by a credit upon the judgment against the contractor, was 
proper. 

2. Principal a n d  Agent-Contracts-Promise of Agent-Benefits Received 
-Estoppel. 

The foreign principal is answerable for the promise of its superintendent 
in charge of local construction, to gay an additional price to a material 
furnisher for a change in material from that originally specified, and is 
estopped by receiving the benefit to deny the validity of such promise. 

3. Issues-Appeal a n d  Error .  
Issues are sufficient which present every phase of the questions in con- 

troversy. Powell v. Lumber Co. ,  168 N.C. 632, cited and applied. 

APPEAL by defendants from Daniels, ,I., a t  Septen~ber Term, 1921, of 
ALAMANCE. 

In  1917 the city of Burlington contracted with its codefendant, the 
engineering company, to build certain streets, and the latter company 
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contracted with the plaintlff to furnish tile stone for tha t  purpose, the 
stone to be furnlslied according to p1:tns and hpeclficat~ons of the clty, 
which were made part  of tlie contr'ict betn-een them. Thereafter the 
defendant engineering company agreed 1~1th tlie clty for certain cliangeq 
in the contract 1 ~ 1 1 1 ~ 1 1  neces ta t ed  changes m tlie stone to be furnished 
by plaint~ff, and the plaintlff alleges that  such changes n ere made wit11 
the understanding and agreenlcnt that  tlie plaintiff was to recelve addi- 
tional conipensation for the extra expense of furnishing different-slzetl 
stone from that  spccified in tlie orlgnlal contract. The plalntlff further 
alleged that  the clty of Burlington allowed the defendant engineering 
company additional c o n l p e n ~ t ~ o n  because of such changes in the con- 
tract, and thzt  the plnintlff notified the city of Burlington of its claim 
against the engineering conlpany before the city settled with the  engi- 
neerlng company, and that  bccause of such changes there was due the 
plaintiff the sum of $2,963.31. Both the defendants answered and d ~ -  
nied the allegations of the plaintiff in regard to the changes in 
the contract, and in regard to the pronme to pay addhonal  (3081 
therefor, and the engineering company \Tent furtlicr and set up 
a counterclaim m the su11-1 of $300 and interest against tlie plalntlff be- 
cause the engineering company had to go into the open lnarket and 
buy stone, n hich tlie plaintlff was to furnlsli, on an occasion when the 
plaintiff's plant broke donn, for nliich i t  had to pay an  increased price 
of $300. 

The jury found. on the issues submitted, t l i ,~t  the Central Engineer- 
ing Company was Indebted to the plaintlff in the full amount claimed, 
$2,063.51, for n-1:lch tlre couit entered judgment, deducting the counte7.- 
c l a m  of 8300, and it nplwmng that  the sum in tlle hands of the city 
of Burlington stdl due and unpaid to the cnglneermg company amount- 
cd to $2.413 50, on motlon of the plaintlff, and n-lth tlie assent of the 
city of Burlington, judgment m a  entered that  said sun1 of $2,413.50 be 
paid by the city, to be credlted upon the arnount above adjudged duel 
the plaintiff by the defendant englnoering company. 

Parker & Long for plaintiff. 
Carroll & Carroll for defcndnnts .  

CLARK, C.J. This cause was ably argued upon both sides, but  n-e 
think that  the matters in controversy were almost entirely for the con- 
sideration of the jury, who have found the facts in accordance with the 
contention of the plaintiff, and that  judgment was properly entered 
against the engineering company for the  full amount claimed by plain- 
tiff, subject to the counterclaim of $300. 
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The defendant engineering conlpany claimed that there  as not suffi- 
cient allegation of a change in the contract, and that the evidence con- 
cerning such changes was incompetent because they varied a written 
contract. We think, howcvcr, the allegations are clc~ady stated and the 
decisions are settled that the change varying a written contract was 
competent, as it was made subsequent to the origins1 contract. Freenzan 
v .  Bell, 150 X.C. 148; X f g .  Co. v. Jl'cPlzail, 181 N.2. 208. 

Bishop, who represented the defendant engineering company in re- 
questing the change of the stone to a sniallcr size, slated that the plain- 
tiff would be reimbursed for the extra expense incurred. He was super- 
intendent in charge of the work in Burlington on behalf of the com- 
pany. The company accepted the work, and is charzeable for the value 
of the same, even if there was no express promise. It is estopped by 
receiving benefit under the change in the contract to deny its validity 
and the company's liability therefor. 

The city of Burlington having admitted that it had in hand $2,413.50 
balance due the engineering company for the work done and submitted 
its readiness to pay this amount in its hands to the person determined 

by the verdict, judgment was properly rendered that the citjr 
(309) pay over that amount to the plaintiff, to b. credited upon the 

judgment rendered against the mgineering company. 
We think the issue submitted was sufficient to xesent every phase 

of the questions in controversy, which, indeed, have been practically 
passed upon in Powell v .  Lumber Co., 168 S.C.  632, and need not be re- 
peated in this opinion. 

No error. 

Cited: Erskine v, diotor Co., 185 K.C. 488; Whil'ehurst v. FCX Scr- 
vice, 224 N.C. 636. 

LEROY HEDGEPETH, BY HIS NEXT FRIEND, G. TV. HIEDGEPETH V. H. G. 
COLEMAV. 

(Filed 12 April, 1922.) 

1. Libel-Slander-Actionable Per &--Damages. 
Everything printed or written which reflects on th? character of another 

and is published without lawful justification or escsuse, is a libel, whnt- 
ever the intention of the writer map hare been, and many charges which 
if merely spoken of another would not be actionable without proof of spe- 
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cia1 damages may be libelous per se when written or printed and pnblish- 
ed, although such charges may not impute the comniission of a crime. 

2. Evidence-Typewritten Lctters-Libel. 
Where tlic plaintiff, in his action for libel, has found in his mail box an 

anonlmous tgyenritten letter, addresbed to him, and the defendant has ad- 
mitted that "he was knowing to it." the opinion of an e ~ p e r t  in such mat- 
ter< that the anonymons letter, from ccrtain characteriitics of t ~ p e ,  punc- 
tuation, s1)acing between lines, and from tlie general form of the lettels, 
was tlie same n7ritiug, by com~ar~son ,  '1s one the defendant a ( l u i t ~  to be 
genuine, and evidently written on his machine, is competent as tending to 
show tlie defendant's responsibility for tlie libelous tjpewritten letter. 

3. Libel - Cornniunication - Tllird Persons-Actions-Damages-Causal 
Connection. 

Wliilr the defamatory words of a libelous letter must be communicated 
to another than the one to -whom the defamatory words were written, to be 
actionable, it is sufficient if the defendant had communicated them to only 
one other person, or if, under the circun~stances and the existing conditions, 
the defendant must hale  intended, or had reason to suppose, that the per- 
son addressed would (lo so, and the danlage compiained of was occasioned 
by the act, in the relation of effect and cause. 

4. Sanle-Jlinors-Duress. 
Where a libelous letter is addressed to a boy of between fourteen and 

fifteen years of age, it  niay operate so powerfully upon his immature mind 
as to amount to a coercion, and his communicating it to his near relation 
under such circumstances need not be conclusively considered as his volun- 
tary act. 

5. Same-Parent a n d  Child--Questions f o r  Jury-Trials. 
In an aclion for libel, where the evidence tends to show that the defen- 

dant was res~~or~sible for a libelous letter to a boy hetneen fourteal and 
fifteen years of age, charging him, without legal excuse, or larceny, and 
threatening prosecution and iniprisonnlent if he did not return the stolen 
goods, and had good reason to believe that the boy would naturally show 
the letter to others through fear or for counsel and advice, it raised a ques- 
tion for the j u r ~  to determine whether the defendant must have foreseen 
the exposure of the letter as the natural and probable result of the libel. 

6. Evidence - Experts - Opinions -Instructions - Appeal and  E r r o r  - 
Weight of Evidence. 

Where experts in typewriting have, upon competent evidence, testified to 
their opinion that a libelous letter, the subject of the suit, was written b . ~  
the defendant, the refusal of the trial judge to charge the jury that they 
should "scan with care the rvidence of the espert before arriving at  a con- 
clusion that defendant wrote the letter complained of," is not error, testi- 
nlony of this character falling within the general rule that expert testimony 
is subject to the same tests that are ordinwily applied to the evidence of 
other witnesses. Bumly v. Busion, 92 N.C. 479, cited and distinguished. 
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APPEAL by defendant from Devin, J., a t  the Koveinber Tern), 
(310) 1921, of GRANVILLE. 

The defendant was a merchant, depot and express agent, aed 
postmaster a t  Lyon. In  February, 1918, his storehouse and safe were 
broken into; and soon thereafter the plaintiff, a boy then between four- 
teen and fifteen years of age, found in his individ~,al mail box the fol- 
lowing paper-writing, sealed in an envelope addressed to him: 

We saw you next day after i t  happened. You showed guilt, but we 
wanted more evidence. ITe have plenty of it ncw, and mould come 
right on and get you, but on account of your age, and for tlie sake of 
your relatives, we will give you one chance to make good by taking 
everything you got, tie it up and throw i t  into c:itrhole of shed room 
door. If he finds it before next Sunday he will let us know, but unless 
i t  is found by Sunday we will come and get you, and there will be no 
more chance to stop it this side of Atlanta pen. 

If i t  is found, no one will know that you put it there, and you may 
not be suspected by everybody, but if we come hack, then i t  matters 
not w11o knows it, for we will push it clear through, and do i t  quickly. 

Two men, who saw you one lT7ednesday. 

The plaintiff showed this paper to K. T .  Hedgexth, his brother, and 
to T. ILl. Parrott, and his brother showed it to plaintiff's father. The 

coinmunication received by the plaintiff was typewritten. .4n 
(311) expert witness compared it with a typewritten letter received 

from the defendant, and testified that in h ~ s  opinion each paper 
was written on an Oliver typewriter, number four or five. He  said: 
"The type is the same, and the general appearawe is the same; the 
body of each letter is ~vritten in single space; i t  is double-spaced be- 
tween paragraphs; the rna~mginal indentation staits immediately after 
the salutation in each letter; and the paragraphs don-n through the let- 
ter follov that beginning point; tlie spacing after the conma and before 
the next letter is the same; the letters E, A, C, D, and B, and the small 
letter s and the capital S and tlle pcriod on each 12tter are out of align- 
ment; the letter E is clogged a t  the top -not plain; also tlie letters T 
and W and the letter U are clogged and not p h i n ;  periods after the 
letter C and after the letter E in earl1 letter; in each of t!iese letters 
the letter C is struck out of place - the same impression and the same 
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clearness; the iuargins on thc right-hand slde are bimilar; the perlods 
and the dash are struck with such force as to leave an  indentation on 
the back of each letter and tlie conma  is distlnct - that  is, the period 
and the tail are distinct in each letter; the spacing after the coinnia is 
the same. These are some of thc main characteristics in these two let- 
ters. Tha t  the style of the type is the same and tlic space between each 
written h e ,  tliat IS, from the bottom of the first llne to the top of the 
second line, 1s tlie same. From thebe siildarities pointed out he formed 
his opinion that  they m-ere wi t t en  by the same person and on the same 
machine." 

After reading the paper received by plaintiff. JV. T. Hedgepeth show- 
ed i t  to the  defendant, who denied writing it, but said tha t  "he was 
knoving to it"; tha t  effoits were being lnadc to locate the person who 
had broken into tlie store; and that  the matter was in the hands of a 
detective. Defendant told plaint~fl 's father tliat lie would be monder- 
fully surprised when he found out who had broken into the store; tha t  
if the person who did 60 would bring back all lie had and put i t  in the 
cat-hole of tlie shed room his name would not be exposed. 

The defendant introduced no evidence. At the close of the  evidence 
the defendant moved to dislmss as in case of nonsuit. Motion allowed 
as to the alleged slander and blackiiiall, and denied as to the alleged 
libel. Defendant excepted and appealed. 

John W .  Hester and I). G .  B r u m m i t t  for plaintiff. 
Royster  R' Koyster  and A. TC'. G r a h a m  R. Son for defendant.  

ADAMS, J. I n  O'Bi-ien zl. Clement ,  15 111. & W. 133, Parke,  J., said: 
"Everything, printed or vritten, x~hich reflects on the character of 
another, and is published n-ithout Ian-ful justification or excuse, is a 
libel, ~vhatever the intention may have been." Rlany charges, 
15-liich if nlerely spoken of another would not be actionable with- (312) 
out proof of special daniagea, may he libelous per sc when writ- 
ten or printed and published, although such charges may not impute 
the coni~nisaion of a cnmc. S m w o n s  2,.  JIorse, 31 N.C. 6 ;  Brown 1). 

Lumber  Co.. 16'7 S . C .  11; Hall u. Hilll, 179 S . C .  571; Paul v. Auction 
Co., 181 N.C. 1. 

I n  the case before us, hovever, tlic anonymous corninunication ap- 
pears to charge tlie plaintiff with an offense punisllalole by confinement 
in a Federal prison; and while the defendant doeb not deny tliat i t  is 
libelous per se. lie controverts, chiefly on two grounds, the plaintiff's 
right to recover damages. Thesc grounds are: (1) that  the  defendant 
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did not write the paper referred to;  and (2) that even if lie did there 
has been no publication of it in contemplation of law. 

As to the first, the defendtint admitted that while he did riot write 
the communication "he was knowing to it"; and there was expert evi- 
dence tending to show that this paper and a letter, the authenticity of 
which the defendant did riot dispute, were written by the same person 
on an Oliver typewriter. This was not mere vague, uncertain, and ir- 
relevant matter, but it n-as evidence of a character sufficiently sub- 
stantial to warrant the jury in finding as a fact that the defendant ma3 
responsible for this typewritten paper of u n a v o ~ ~ e d  authorsliip. 

As to the second ground of defense, tlie general rule unquestionably 
requires that the defamatory words be coiiimunicate~ to some one other 
than tlie person defamed. Folkard's Starkie on 91an. and Lib., 37; 
n'ewell's Def., Lib. and Slan., 227; Shepard v. Lmplier,  146 N.Y.S. 
743; Enright v. Bringgold, 179 Pac. 844; Howard 7). Wilson, 192 S.W. 
474; Traylor v. Whtte, 170 S.\Y. 412; It'nlker v.  White, 178 S.W. 254. 
"The publication of a slander involves only one ac', by the defendant; 
he must speak tlie words so that some third person hears and under- 
stands them. But the publication of a libel is a iiore composite act. 
First, the defendant must compose and w i t e  the ltbel; next, he must 
hand what he has written, or cause it to be delivcwd, to some third 
person; then that third person must read and understand its contenh; 
or, it may be that after composing and writing it, ihe defendant reads 
it aloud to some third percon, who listens to tlie words and understands 
them: in this case the same act may be both the uttering of a slander 
and the publication of a libel." Odgers on Lib. and Slnn., 157. But it 
is not necessary that the defamatory words be communicated to the 
public generally, or even to a considerable number. It is sufficient if 
they be comn~unicated only to a singlcl person other than the person 
defamed. Jozsa v. Maroney, 27 L.R.A. (N.S.), 1041; Adams v. Law- 

son, 94 Am. Dec. 455. For example, it lias been held that the 
(313) publication was sufficient where tlie defendant had communi- 

cated the defamatory matter to the plaintiff's agent or attorney; 
or had read i t  to a friend before posting it to the plaintiff; or had pro- 
cured it to be copied, or sealed in the form of a letter addressed to the 
plaintiff and left in the house of n neighbor, by w l i ~ ~ m  it was read; or 
had caused it to be delivered to and read by a meinber of tlie plaintiff's 
family. The fact, therefore, that the paper under consideration may 
have been seen only by the plaintiff's brother and Parrott cannot exon- 
erate the defendant on the ground that there was no communication to 
the public. Tuson v. Evans, 12 A. & E. 733; Snyder v. Andrew, 6 Bar- 
bour (N.Y.) 43; Keene v. Ruff,  1 Clarke (Iowa) 482; Swindle v. State, 
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21 Am. Dec. 513; Odgers, supra, 161; Brown v. Lzln~ber Co., 167 K.C. 
9. But  tlie defendant argued that  even if thls be granted, still there was 
no publication by liim becaube the paper was communicated directly t a  
the plaintiff, and tlie plaintlff alone divulged ita contents. 

We have stated tlie general rule to be that  the corilinunication of 
libelous matter to the  person defamed does not of h c l f  constitute a 
publication. The defent-lant's argument involves the question whether 
the rule is inflexible or ~ ~ l i e t h e r  it is subject to exception or qualifica- 
tlon. The suggestion that  as a principle it is nnlnutable cannot be aclopl- 
ed. The ultimate concern is the relation that existed between the writ- 
ing of tlie paper and the disclosure of its contents by tlie plaintlff. Fclr 
running through the entire law of tort is tlic principle tha t  a causal re- 
lation must exist between the daiiiage coniplained of and the act  wliich 
occasions the claniage. Unless such relation exists, the damage is held 
to be remote, and cannot be recovered; but if such relation does exist, 
the wrongful act  is held to be the cause of the damage. So in this case 
we cannot disregard tlic relatlon of cause and effect. "There is no puh- 
llcatlon such as to give rise to a civil action n-here libelous matter is 
sent to the perion libeled, unless tlie sender intends or has reason to 
suppose that  the matter will reach third persons (which in fact hap- 
pens), or such result naturally flows from tlie sending." Street's Found 
Leg. Liab., vol. 1, 296. Under this principle the mailing of a llbelous 
letter to  a person whose clerk, in pursuance of a cuqtoni known to the 
sender, opens and first reads the letter constitutes a publication. Deln- 
croza v. Tlzevenot, 2 Starkie 63; Pullinan v. HdL, 1 Q. 13. 524; Rzinney 
ZJ. TT'orthley, 186 l lnss .  144, Whether the principle extends to a clisclo- 
>urc hy the person libeled is to be detcriillncd by the causal relation 
existing betwcen the libel and the publication. Tlie sending of libelous 
matter to a person linown by the sender to be blind, or, havlng sight, to 
be unable to read, and therefore obliged to Iiave it read by another, is, 
wlicn read, a publication by tlie sender, because such exposure of tli? 
subject-matter is the proxi~iiate result of the wi t ing and sending of the 
communication. Allen v. IT'o~tlzam, 89 Ky.  485; TT'rLcoz 21. Moon, 
64 T't. 450. These exceptions are based upon the principlc that  (314) 
the act of disclosure a r i m  from necessity. But necessity is not 
predicated cxcluslvely of cond~tlon. n-liic11 are physical. Seccssity mny 
be super-lntluceci hy a, fear which is a h  to duress. X threat may ope- 
rate so poverfully upon the mind of an nnlnature boy a?  to amount to 
coercion; and  lien an act in done through cocrclon i t  1s not voluntary. 

I n  the letter referled to there ib a t11re:it of prosecution and iinprison- 
ment. W l c n  ~t  as received the plaintiff was bctn-een fourteen anci 
fifteen years of age, and his youth n-as known to the defendant. Kith 
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knowledge of the plaintiff's immaturity, of the c1iar:wter of the accusa- 
tion and menace contained in the letter, of the probable emotion of 
fear, and the  impelling desire for advice on the part of tlie plaintiff, 
tlle defendant must have foreseen the plaintiff's n e m s a r y  exposure of 
the  letter as the natural and probable result of tlie libel. Indeed, under 
the charge of his Honor, the jury found from the evidence that the de- 
fendant had reasonable ground to know that  the lei ter would necessar- 
ily be seen by third persons. Obviously, then, the act of tlie defendant 
was the proximate cause of the l~ublication. Fonvdie v. XcSease ,  31 
Am. Dec. 556; dldler v. Butler, 32 Aiu. Dec. 7 6 8  Pollard v. Katch- 
elder, 5 So. 695. This conclusion disallows all the exceptions relating to 
tlie motion for nonsuit, and to tlie defendant's prayer for peremptory 
instructions. 

T h e  defendant excepted to his Honor's refusal to give the jury this 
instruction: "That owing to the large number of tjyewriters of differ- 
ent kinds and makes now in use, and tlle snnilarit~.. in styles of typc- 
writing in the various schools, the jury should scan with care the evi- 
dence of the expert before arriving a t  a conclusjon that  defendant 
wrote the  letter complained of." 

The defendant relies on Bulcly 2'. Buxton, 92 N.C 479. There the is- 
sue was whether the bond sued on had been executed by tlie defendant's 
intestate. The  ulaintiff introduced evidence of the intestate's admission 
that  he had signed the note, and each party introduced expert evidence 
relating to the  alleged signature. The trial judge nstructed the jury 
that  evidence of the intestate's admission, if accepted as true, was en- 
titled to greater weight than the expression of opinion by expert wit- 
nesses, and tliat an opinion as to handwriting should be received with 
caution. On appeal, i t  was held that an exception to this instruction 
was untenable; but it may be remarked that  the l2arned justice who 
wrote tlie opinion was contrasting the relative value of positive wit11 
opinion evidence, and pertinently said tliat there ' could be no harm 
in making the observation in regard to these classes of evidence and 
their relation to the controversy." Bu t  he did not say that  refusal to 
give the instruction would have constituted reversible error. We should 

hesitate to  hold that  there may be cases in which i t  would be 
(315) proper for the court to tell the jury tha t  expeimt testimony should 

be received with caution; and we should be equally reluctant to 
pronounce such instruction an inflexible necessity. As the testimony of 
an expert ought neither to be blindly accepted nor arbitrarily rejected, 
so the question whether i t  is to be considered like other evidence or re- 
ceived with caution may depend upon the circumstmces developed in 
the trial. But,  generally speaking, expert testimony should be subject 
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to the tests that are ordinarily applied to the evidence of other nit-  
nesses, and to the court's instruction that  the jury riiust find the fact> 
upon their own sound judgment. R. R .  v. l'hurl, 49 Am. Rep. -18L; 
Carter zl. Baker, 1 Sawyer 512, 525; Eziers v. Eggers, 37 In.  461; Czineo 
v. Bessonz, 63 In. 524; T I .  S. v. Pcndergast, 32 Fed. 198; illadden v. 
Coal Co., 111 N . V .  57, 60; Ryder v. State, 100 Ga. 528; Burney 1).  

Torrey, 100 Ma .  137. K e  find nothing in the record ~~-1lich renlovcs the 
evidence referred to from the operat~on of the general principle, and 
for this reakon exception seven is overruled. 

The exceptions d~sposed of are those n-hich xe re  chiefly relied on in 
tlie argument. TTTe have not ovcrlooked tlie othert, but  have given them 
due consideration; and, having regard to tlic evidence and the charge, 
we have concluded that they cannot be sustained. Upon a careful re- 
view of the entire record we find no suffic~ent c a u e  for cllsturbing the 
result of the trial. 

Xo error. 

Cited: Elmore v. R.  I?., 189 F.C. 666; Pentuff zl. Park,  194 X.C. 134; 
Buckner v. R. R.,  193 S.C. 656; JTcKeel c. Latham, 202 N.C. 320; 
State v. Lea, 203 N.C. 28; Alley v. Long, 209 S.C. 2-16; Davis v. Retall 
Stores, Inc., 211 N.C. 553; Flake v. S e w s  Co., 212 N.C. 786; Harshazo 
v. Harshaw, 220 S.C. 148; Gzllis v. Tea Co., 223 X.C. 478; Taylor 21. 

Bakery, 234 N.C. 662; Tycr v. Leggett, 2-16 N.C. 641; Clement v. Koch, 
359 N.C. 124. 

REBECCA GOODLOE v. THE FIDELITY BANK. 

(Filed 12 April, 1922.) 

Banks and Banking-Deposits--Checks-Principal a n d  A g e n t s i g n a t u r e .  
Upon the plaintiff sending money for deposit in the bank by W., the bank 

opened an account in the plaintiff's name and issued its pass boob to her, 
and  agreed, without the knowledge or consent of the plaintiff, that the 
checlts should be signed in the plaint3's name by W.. and on these checks, 
so written and signed, tlie Iuoney was withdrawn from the bank to the 
plaintiff's loss : Held, there being neither express nor implied authority 
given by the plaintiff to V., to check out the money, as  stated, the defen- 
dant bank is liable to the plaintiff for her loss. 

APPEAL by plaintiff from Kerr, J., a t  the January Term, 1922, of 
DURHAM. 
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Civil action to recover $143, money deposited ir. the defendant bank 
by agent of plaintiff, and alleged to have been paid out on checks un- 
authorized by depositor. 

From a judgment in favor of defendant the plaintiff ap- 
(316) pealed. 

R. 0. Everet t  for plaintiff. 
Fuller, Reade & Fuller for defendant. 

STACY, J. This was an action, commenced in t?e court of a justice 
of the peace, and tried de novo  on appeal to the Superior Court of 
Durham County. In  the latter court the parties waived a jury trial 
and submitted the case to his Honor for determination on an agreed 
statement of facts, the material parts of i~h ich  were as follows: 

On 16 August, 1917, Rebecca Goodloe had Eugene Weaver to deposit 
to her credit in the Fidelity Bank the sum of $143. No part of said 
sum was ever drawn out by the plaintiff, and she at  no time gave au- 
thority to any one to withdraw the same. 

When Eugene Weaver deposited said inoney in the bank he had an 
agreement with the teller that he might check the deposit out by sign- 
ing the checks: "Rebba Goodloe, per Eugene We:~ver." The passbook 
was made out in the name of Rebecca Goodloe, and the account stood 
in her name on the books of the bank. 

Eugene Keaver was permitted by the defendant to draw out said 
account, and he had the passbook in liis possessio~i a t  the time of his 
death in 1921. The defendant permitted this to he done without au- 
thority from the plaintiff and without her knowledge or consent. 

The defendant bank had no direct dealings or communication with 
Rebecca Goodloe a t  any time prior to the death of Eugene Weaver; 
and the defendant was never notified by her not to pay said money to 
Weaver. 

Upon these, the facts chiefly relevant, we thinc his Honor should 
have rendered judgment in favor of the plaintiff. Tye actual or implied 
authority of M7eaver to withdraw said deposit (Hea th  u. Twst Co., 69 
N.E., 215) is specifically negative by the facts agreed; hence, we are 
driven to the conclusion that the defendant has p3.d out the plaintiff', 
inoney ~rongfu l ly  and ~ ~ i t h o u t  authority. 2 C.J. 664; 7 C.J. 641; 3 
R.C.L. 546. 

"A bank receives the depositor's funds upon the ~mplied condition of 
disbursing them according to his order, and upon an accounting is liable 
for all such sums deposited, as it has paid away without receiving valid 
directions therefor." Craziford v. B a n k ,  100 N.Y. 50. Again, in Hall 



KC.] SPRISG TERM, 1922. 339 

v. Fuller, 3 B. & C.  730, B a d e y ,  J. ,  speaking for the Court, said: "If 
the  banker unfortunately pay money belonging to the custonier upon 
an order not genume he must suffer, and to justify tlie payment lie 
niust sliow that  the order JvRe genuine, not in the signature only, but  
In every respect.' 

Applying thehe principles to the facts In hand, we tlilnk tlie 
plaintiff 1s entitled to recover. This ~ 1 1 1  he certified to the Su- (317) 
perior Court, to the end that  judgilient may be entered foi the 
plaintiff on the agreed stateincnt of facts 

Reversed. 

Ci ted:  B a n k  v. B a n k ,  197 N.C. 533. 

R. D. CRAVER v. DURHAM HOTEL CORPORBTION. 

(Filed 12 April, 1922.) 

Easen~ents - illleywnys - Common Source-Evidence-Chain of Title - 
Prima Facie Case-Nonsuit-Trials. 

Where the plaintiff clainls an easement in an alley along the edge of tlle 
defendant's adjoining lands, and relies upon a paper chain of title from a 
comnlun source, without possession, and fails to connect himself therewith, 
he fails to make out a pt ima facie case, and a judgment as of nonsuit upon 
the el-idence is properly rendered. Semble, in the instant case, no rights 
hare been lost by mere nonuser or failure to open the alleyway. 

APPEAL by plaintiff from Kerr ,  J., a t  January Term, 1922, of DUR- 
HAM. 

Civil action to establish plaintiff's allcged claim and right of ease- 
ment to a 10-foot alley running across and over the defendant's land. 

This appeal is prosecuted from a judgment as of nonsuit, entered a t  
the close of plaintiff's evidence. 

M c L e n d o n  & Hedrick  for plaintiff. 
R. 0. Evere t t  and Fuller, Reade  cQ Fuller for defendant.  

STACY, J. Plaintiff and defendant are adjacent landowners of sev- 
eral lots situate in the city of Durham, N. C., and plaintiff claims an 
easement, or perpetual right of user, in, to, and over an alleyway, ten 
feet wide and 65 feet in length, lying along the edge of defendant's 
property and adjoining one of tlle plaintiff's lots. 
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There was evidence tending to show that tlie defendant's land, a; 
well as that clainicd by the plaintiff, mas originally owned by Rlartha 
Mangum. Plaintiff then undertook to establish his, title, including the 
alleged easement in question, by offering mesne conveyances tending to 
connect his claim rvith tlie original title of iLIartha Nangum, defen- 
dant's predecessor in title and the common grantor of both parties. 
Plaintiff introduced a deed from Martha Mangum and husband to 
Rufus RIassey, but it docs not sufficiently appear In tlie evidence that 
Rufus 3Iassey ever conveyed the land to any one, or that any of the 

persons under whom the plaintiff now clain-s derived title from 
(318) said Rufus RIassey by descent or otherwise. There has been no 

actual possession of the strip of land in controversy. Hence, 
upon the record plaintiff has failed io  make out a prima facie case. 
Mobley  v. Grifin, 104 N.C. 113. 

While this break in the plaintiff's chain of title would seem to be 
fatal, unless i t  can be cured, yet i t  does not appear from the instant 
record that any rights have been lost by mere nonuser or failure to  
open said alley\vay. 9 R.C.L. 810. 

For  the reason assigned the judgment must be upheld. 
Affirmed. 

J. R1. VAUGHAN v. W. T. FALLIN 

(Filed 12 April, 1922.) 

Removal of Causes - Transfer of Causes - Actions -- Venue--Statute- 
Lands-Estates-Title. 

Where the owner of lands has sold them at  public sale, by a plat show- 
ing various divisions thereof, and the purchaser of two of them brings suit 
to set aside the transaction and to cancel certain of t i s  notes given for the 
deferred payment of the purchase price, alleging a .iraudulent representa- 
tion by the owner as to the quantity of land in dispute in one of these lots, 
without which he would not hare purchased, the conmoversy involves such 
an interest in the lands as required by C.S. 463, to bcb brought in the coun- 
ty where the land is situated, giving the owner the right to specific per- 
formance should he sustain his defense, and on motion aptly and properly 
made, it will be removed to the proper county whf?n the suit has been 
brought in another county from that wherein the land is situated. 

APPEAL by defendant from the refusal of the motion to remove the 
cause to another county by Long, J., a t  the Kovember Term, 1921, of 
STOKES. 
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T h ~ s  is an action begun by plaintiff on 5 July, 1921. The coniplaint 
was filed 24 Augubt, 1921. Plaintiff alleges that in the year 1920 the 
defendant onned a large tract of land 111 the county of Stokes; that 
during s a d  year he divided up said land for sale and made blueprints 
thereof; that on 29 May, 1920, the defendant, after due advertisement, 
held an auction sale of said property, and a t  that time had the blue- 
prints aforesaid showing to prospective purchasers the boundar~es, and 
representmg to them tlie number of ncies In the subdlvis~on of the land; 
that plaintiff was at  the .ale, and relying upon the statements and rep- 
resentations and blueprmts of the defendant, bid off tracts KO. 1 and 
No. 3, as shown on the  blueprint^; tliat a t  the time of the sale some 
question arose of a d~sputed boundary a t  the northwest corner of 
lot No. 1; that the defendant stated to the plaintiff that there (319) 
were four or five acres in the dispute, and that they would allow 
ten acres off for that dispute; that the original tract KO. 1 contained 
seventy-five acres; that the land m dlspute was a small block in the 
northwest corner of lot No. 1 ;  that the defendant represented that the 
line had been definitely settled, and that be coulcl convey a clear title 
to tlie same, according to the blueprints, less the ten acres; that the 
plaintiff purchased tracts No. 1 and No. 3 as a wl~ole, and would not 
have purchased one without the other, and would not have purchased 
either tract except upon the representation made by tlie defendant; 
that the defendant n-ell knew that his statements aforesad were false 
and fraudulent; and were made with the purpose of deceiving the 
plaint~ff, and did deceive the plaintiff; that immediately after the sale 
the plaintiff not knowing that false representations had been made to 
him as to tlie title and number of acres contained in the land by the 
defendant, paid to the defendant $2,339.75, which was one-fourth of the 
total purchase price of both tracts of land, less the ten acres which mere 
agreed to be taken off to cover the disputed land; that plaintiff relied 
upon tlie statements of the defendant as being true, and did not know 
tliat the representat~ons made to hnn were false until about one year 
thereafter, when the defendant sent to tlie plaintiff a deed to s a d  
lands, which deed shoved that ~t was short twenty-nine and six-tenths 
acres, whereupon plaintiff refused said deed, and refused to make fur- 
ther payments on said land; tliat the plamtiff  as to pay one-fourth 
of the purchase price in cash, which he did, as Ime~nbefore set out, 011 

29 May, 1920, and was to pay the reinainder In one, two, and three 
years from the date of sale; that plaintiff is entitled to have defendant 
refund to him the said sum so paid by him, together with interest, and 
is further entltled to have the contract declared null and void, and any 
and all notes or obl~gations which hc may have executed to the defen- 
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dant surrendered and canceled. The prayer to plaintiff's complaint is as 
follows : 

"Wherefore, plaintiff prays judgment against tlhe defendant for the 
sum of $2,339.75, with interest on said sum a t  the rate of 6 per cent 
from 29 May,  1920, until paid, and to have said contract, and any and 
all notes which plaintiff may have signed surrendered and declared 
null, void, and canceled of record, and the cost of this action, and such 
other and further relief as the court may deem just and proper." 

Defendant filed a petition for removal of the cause from Rockinghat-u 
County to Stokes County, on 1 September, 1921, before the time for 
answering expired. At the same time defendant had notice served upon 
plaintiff attaching a copy of his petition notifying he plaintiff that the 

defendant ~ o u l d  on 21 Noveniber, 1921, a t  11 o'clock a.m. be- 
(320) fore Long, J., a t  the courthouse a t  Wentworlh, S. C., ask for an 

order removing the cause to the Superior C o ~ r t  of Stokes County, 
as  requested in his petition. This notice was duly served on 6 Septeiw 
ber, 1921. The defendant filed his answer to plaintiff's complaint deny- 
ing all of plaintiff's allegations, and asking for affirnative relief, to wit, 
specific performance, and also foreclosure of plaintiff's right, title, and 
interest in the land by reason of his contract of 3urchase to the end 
that from the proceeds of sale the indebtedness due by plaintiff to the 
defendant may be discharged, and the balance remaining paid to plain- 
tiff. This answer was filed on 17 September, 1921. The plaintiff filed his 
reply on 23 Kovember, 1921. 

The cause came on to be heard a t  the Xovember term of the Su- 
perior Court of Rockingham County, upon defe~dant 's  petition de- 
manding the removal of the cause to the county of Stokes. Defendant's 
motion was denied, and to this ruling of the court the defendant except- 
ed and appealed. 

J .  L. Roberts and iMcMic1zael. Johnson R. i2IcM~:hael for plaintiff. 
King ,  S a p p  R. Icing for defendtrnt. 

WALKER, J. It appears that the land which is the subject of this 
controversy is situated in the county of Stolies, and this action to can- 
cel and set aside the notes and contract for the sale and purc!law of the 
same was brought in the county of Rockingham The motion is to 
change the venue, or place of trial, to the county of Stokes. The rno- 
tion was denied upon the ground, we presume, that the action nTa5 not 
for the recovery of real property, or for the determination of any in- 
terest therein, or for injuries thereto (Ptlll's Revisal, sec. 419; C.S. 463). 
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Those sections piovide that "Actions for the following causes must be 
tried in the county in which tlie subject of the action, or some part 
thereof, is situated, subject to the pan-er of tlle court to change the 
place of trial, 111 tlie cases provided by lan-: 

"1. Recovery of real property, or of an eatate or interest therein, 
or  for the deternlination in any form of such right or interest, and for 
injuries to real property. 

"2. Partition of real property. 

"3. Foreclosure of mortgage of real property. 

"4. Recovery of personal property." 

T e  cannot see why thib case is not governed by tlie principle stated 
in Council1 v. Bazley, 151 S.C.  34. There the plaintiff sought to  sub- 
ject the land by sale thereof to the payment of tlie purchase money 
or to compel specific perforniance by the defendant of the con- 
tract to buy the land n-hich was situated in the county of Rowan, (321) 
while tlie action was brought in the county of Catawbn. Upon a 
motion hy defendant to change the place of trial to Rowan County, me 
held that  tlie case chould have been removed as prayed for by the de- 
fendant, and reversed tlie contrary judginent, citing Frnley v. -lIarch, 
68 N.C. 160; Connor v. Ddlard. 129 N.C. 30; Rndgers zl. Ormolztl, 143 
N.C. 373, to which we now add TT70,fiord zl. Hampton, I73 K.C. 686. 
This case mould seen1 to be the converse of Co~inczll 21. Bailey, slipra. 
I n  the latter, tlie relief demanded was the ipccific cnforccment of the 
contract by a sale of the land, while herc it is sought to cancel the notei 
and contract, but  both involved the determination in some form of :I 

right, or interest, in land. The plaintiff had an  equitable right to a deed 
for the land upon paying or properly tendering the purchase money, 
and the cancellation of the defendant's right or interest lie sought to 
enforce because the contract had heen procured from hiin hy fraud 
Whether his riglit Tvas enforced or annulled, i t  necessarily determined 
a right or an  interest in the land, and by the terms of tllc statute it 
made no difference in nliat  forin this u-as done. Bridgers 21. Or~nond, 
supra, Jvas an action to recover the poasession of a deed for land ~rhicli  
was alleged to be held in e-crow. The Court said: "The complaint dis- 
closes that  the purpose of the action is to recover possession of a deed 
that has never been in possession of tlie plaintiff. The deed was deposit- 
ed in escrow, to he delivered upon the perforimncc of a contract enter- 
ed into by plaintiff and defendant Bennlan in respect to the building 
of a railroad to Hookerton, and the construction of a depot. The land 
described in the deed is d u a t e d  in the county of Greene. The plaintiff's 
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right to call for tlie delivery of tlie deed depends upon tlie determina- 
tion of the  fact, in his favor, that  he has complied with certain condi- 
tions which entitle him to demand and receive the deed. If the allega- 
tions of the complaint a re  denied (which they mu:,t be taken to be for 
the purposes of this motion), then the right of th- plaintiff to recover 
the land, not the  deed solely, depends upon his ability to establish tlie 
facts lie has alleged. Thus i t  is plain to us that  the  actual title to the 
land will depend upon the findings of the jury, under the instructions of 
the court, to the issues submitted upon the pleadings. The effect of a 
verdict and judgment for the  plaintiff would be to transfer, not simply 
the deed, but the actual title of the land to him. If the deed should be 
destroyed in the meantime, the judgment of the collrt could be made to  
operate as a deed, or the court could decree the  execution of another. 
Our statute is plain, and provides that  actions for the recovery of real 
property or for the determination of any interest therein or for injurie3 

thereto must be tried in the county where the property is sitll- 
(322) ated. While the plaintiff has now no such seizin as ~ o u l d  enable 

him to maintain an action aga~ns t  a stranger for trespass upo!~ 
land, he alleges an equitable title thereto, and w h ~ n  lie establishes the 
allegations of his complaint, and a final decree is entered upon the find- 
ings, he will become seized, in fact and law, of the property." Fraley v. 
March, supra, was an  action against the defendant for specific pcr- 
formance of a contract to purchase land, and the Court held, by Jus- 
tice Reade, that  "the l a ~ v  of the venue of actions, with reference to tlie 
residence of the parties, does not govern this case, but the law of the 
venue with reference to tlie ' ~ub jcc t  of the action.' [t is substantially an 
action 'for the foreclosure of a mortgage of real property'; and that  
must be tried in the county  lier re tlie land is situat2d. C.C.P. 66." 

It is true that ,  as a general rule, a party seeking the aid of tlie court 
may select the forum iHannon v. Power Co., 173 S.C.  322)) but that  
case also holds that  lie niay do so, except where not prohibited by pub- 
lic policy, as expressed by statute. I t  must follow tha t  as the question 
has been finally and definitely settled by our siatute and decision.j, 
against the plaintiff's contention and tlie judge's ruling, the latter must 
be reversed and tlic case removed as prayed for by the defendant. 

Reversed. 

Cited: Williams v. J lcRackan, 186 S .C .  382; Causey v. Jlorris, 195 
K.C. 533; Rohnnnon v. Trust Co., 198 S . C .  702. 
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1. Eminent Domai~i-Condemnation-Statutes-Exceptio~-D~ve~hgs- 
Municipal Corporations-Cities a n d  Towns. 

Where a city, under its charter, is given the same power to  condemn 
lands of private owners for municipal purposes that is given to railroads 
and other public utilities, it is bound by the restrictions placed on them by 
C.S. 1717, which provides that such power shall not extend, among other 
things, to dwellings, without the consent of the owner; and the principle 
arising under the general power to condcmn, learing the matter largely 
within the discretion of the governing authorities seeking condemnation, 
does not apply to the statutory exceptions. 

2. Eminent  Domain-Condemnation41erks of Cour tProcedure-Ap-  
pealduriscliction-Courts. 

Where issuable matters are raised before the clerli in proceedings Lo 
condemn the lands of private owners for a public use, the clerli should pass 
upon these matters presented in the record, have the land assessed through 
conlmissioners, as the statute directs, allowing the parties, by e~ceptions. 
to raise any question of law or fact issuable or otherwise to be considered 
on appeal to the Superior Court from his award of damages, as provided 
by law. 

3. Same-In junction. 

Under the method of procedure in the condenmation of lands for a public 
use: Held, that issuable matters raised by the parties should be taken ad- 
vantage of by exceptions, and the entire record sent up to the Superior 
Court by the clerk, where all exceptions may be ~lresented, the rights of the 
parties may be protected meantime from interference by injunction issued 
by the judge on al~plication made in the cause, and in instances properlv 
calling for such course. 

4. Eminent Dornain-Conden1natio1i-JIunici1ml Corporations-Cities and  
Towns-Streets-Offer t o  Dedicate-Acceptance. 

Where a municipal corporation has not accepted the offer of a private 
owner of lands to dedicate the streets and an open square of his lands he 
has had platted for sale, the proceedings of the municipal corporatioil to 
condemn a part of these lanrls for a public use presents entirely a question 
of prirate ownership, and of itself sets up no issue in bar of condemnation 
proceedings before the clerk, pursuant to the statutory authority and ac- 
cording to the course and practice of the court. 

5. Same-Acquired Jurisdiction. 

Where the clerli of the Superior Court has erroneously at  once trans- 
ferred the proceedings in condemnation to the Superior Court on issue join- 
ed between the parties, and an appeal therefrom has been taken to the Sn-  
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perior Court, the judge thereof acquires juriscliction for the hearing and 
determination of the controversy under the provisions of C.S. 637, and may 
order other proper or necessary parties to be made for the further deter- 
mination of the cause. 

6. Eminen t  Domain - Condelimation-Nuisanc-D~~%,ellings-Statutes- 
Exceptions. 

The creation and maintenance of a nuisance whicl sensibly impairs the 
value of lalids of private owners is a taking within the principle of eminent 
doinain and condemnation proceedings thereunder, and within the excep- 
tion contained in C.S. 1714, withdrawing dwellings from the effect of the 
statute. 

7. Same-Appeal-Superior Courts-CourtsJurisdiction-Discretion of 
Court-Parties-Trials. 

The owner of land divided i t  into building lots, upon condition of the ad- 
vantages of a square to be kept open for their use, and some of these lots 
have been purchased and built thereon for homes. The town, not having the 
~tatutory authority to condenln dwellings, iiistituted proceedings to con- 
demn this open square for an  addition to the city cemetery, and upon issue 
joined in Superior Court a s  to whether a cemetery so situated would be a 
nuisance and injure the homes upon the lots sold, the clerk, under exception. 
erroneously transferred the proceedings for trial a t  term: Held, it was iu 
the discretion of the Superior Court judge to make i.he purchasers of the 
l~omes parties and hold the case for the determination of the jury before 
proceeding further. 

PROCEEDINGS to condemn land of defendant J. R. Nobles et  al., heard 
on exception and motion to remand, before Cran~ner, J., presiding in the 
courts of the Fourth Judicial District, in October, 1921. 

It appears from a perusal of the record and case on appeal 
(324) tha t  the town of Selma, under and by virtue of chapter 116, 

Private Laws of 1916, amending charter of said town, in s t i tu td  
tlie present proceedings before tlie clerk of the Sup2rior Court to con- 
demn about two and one-half acres of land belonging to defendant 
Nobles as an  addition to the public ceinetery of the town, wliich was 
about filled except certain plats owned by indiyriduals. Defendant 
Kobles answered alleging that he owned a body of land lying in the 
suburbs of Selma, or adjacent thercto, ~ ~ l i i c h  he had laid off and platted 
into lots, showing designated streets, etc., and in wh~cll  the plat desired 
had been made to appear as a public square, and various persons had 
bought lots in reference to this plat, and in reliance on the representa- 
tion that  same was to be and remain a public square, and some of thein 
had improved these lots and were living thereon; and there was no ne- 
ces i ty  for this land, as the town ownod a body of land near there, 
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nlucli better suited for its purpose, and on his answer demanded, among 
other things, a jury trial as to necessity for taking defendant's land for 
the purpose indicated, and also as to the amount of damages to be 
awarded in case the same lyas taken, etc. 

The clerk being of opinion that  the answer raised material issues, 
entered an order transferring tlie cause to the Superior Court for trial 
of same before the  jury, and petitioners excepted and appealed to Su- 
perior Court. I n  tlle Superior Court liis Honor, being of opinion that  
there were material issues raised, entered judgment approving tlie ac- 
tion of the clerk, and that  the defendant was entitled to have same 
tried by a jury, etc., and that  the costs be taxed against the appellant. 
Petitioners excepted. The court furtlier ordered tliat J. T .  Newberry 
and four others n h o  had bought land of codefendant under conditions 
a.: stated, and had iinprored same, be made parties defendant. There- 
upon these defendants became parties, and answered alleging tlle facts 
of sale and dedication of this land a- a public square by defendant 
Nobles; tliat they had bought and improved their lots in reference to 
same, and were living thereon with their families. Tha t  the town had 
not extended its water supply to this locality, but  they procured tlieir 
water froni wells, and allege further: "That the location of the ceme- 
tery on this lot of land will greatly damage and injure them, in the use 
and enjoynient of their property, by depriving them of the use of said 
public square, and by closing Chestnut Street, and by partially closing 
Third Avenue. 

Tha t  from about the center of said publlc square the ground slopes 
both in a northwestwardly and easterly direction. Tha t  the town of 
Selma has not extended its water mains to defendants' property, and 
that  they are dependent upon wells for their water supply. T h a t  due to 
the condition of the soil and the sloping of the land from said public 
squarc, tlie drainage froni said public q u a r e  is by and through the 
lands of these defendants and tlie use of said publle square for 
burial purposes mould contaminate and pollute the only water (323) 
supply these defendants hare,  rendering i t  unsafe and unfit for 
drinking purposes of t h e  defendants and the inenlbers of their fam- 
ilies, to the very great daiiiage of these defendant<. 

The court, on this and the anslver of J .  R. Nobles, being of opinioil 
that  there were inaterial i s m s  raiaed wl~ich must be decided by a jury 
before further proceedings had, entered judgment, as stated, affirming 
tlie action of the clerk and in denial of plaintiff's motion to remand, etc. 
Thereupon petitioner excepted and appealed to this Court. 

R. L. Ray and Ti'infield H .  Lyon for plnintiffs. 
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TValter L. Watson and Albert 1M. Noble for defendants. 

HOKE, J. The charter of the town of Selma, as amended by chapter 
116, Private Laws of 1915, ronferred upon the municipal government 
the right to condenm land for purposcs of a ceinttery, "in the same 
manner as lands are condemned by railroads and public utility coni- 
panies, and with the same rights of appeal." Under C.S. ch. 33, these 
companies have the right to condemn lands desired for the construc- 
tion of their roads, etc., by special proceedings as tkerein described, and 
section 1714 of the statute provides that  such power shall not extend to 
the condemnation of a dwelling-house, yard,  kitchen, garden, or burial 
ground without tlie consent of the owner, unless tl e same is expressly 
authorized by the  charter or some provision of the Consolidated Stat- 
utes. 

I n  construing this legislation, the Court has held tha t  where the 
general power to condemn exists, the right of selection as to route, 
quantity, etc., is left largely to tlie disclretion of the company or cory- 
oration, and does not become the subject of judicial inquiry except on 
allegations of fact tending to show bad faith on the par t  of the com- 
pany or corporation or an oppressive and manifest abuse of the discre- 
tion conferred upon them by the law, Power Co, zl. Wzssler, 160 N.C. 
269. As to the procedure in a case of this kind, our decisions are to the 
effect that  notrvithstanding the nppearance of issuable matter in the 
pleadings, i t  is tlie duty of the clcrk, in tlie first int,tance, to pass upon 
all disputed questions presented in the record, and go on to the assess- 
ment of the damages through commissioners duly appointed, and al- 
lowing the parties, by exceptions, to raise any questions of law or fact 
issuable or otherwise to be considered on appeal from him in his award 
of the damages as provided by law. R. R. zl. Mfg. Co., 166 N.C. 168; 
Abemathy v. R. R., 150 N.C. 97; R. R. v. R. R., 148 K.C. 59. 

I n  Abernathy's case, supra, the principle is stated as follon-s: "\Yhile 
in other special proceedings, when an issue of fact is raised upon the 

pleadings. it is transferred to the civil issue docket for trial, in 
(326) condemnation proceedings the questions of 1~1v or fact are pass- 

ed upon by the clerk, to whose rulings exceptions are noted, anrl 
no appeal lies until tlie final report of the commissioners comes in, 
when, upon exceptions filed, the entire record is sent to the Superior 
Court, where all exceptions may be presented." The method of pro- 
cedure indicated in these cases should hold, though there should be is- 
sues raised concerning an  owner's dwelling-house and other, the cases 
excepted from the operation of the statute, and in ?uch case, on proper 
showing, the rights of the parties may in the meantime be protected 
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from nlterference by injunction issued by the judge, on application 
n ~ a d e  in the cause. Retreat Asso. v. Dcz~elopment Co., ante, -43. 

Thi; being the law applicable, n e see notliing in tlie pleading,  as 
presented before tlie clerk, tha t  should prevent his proceeding to an  
award of damages, as the statute directs, the allegations being tliat the 
owner had laid off this property into streets and blocks, leavlng tlus 
particular block as an  open square, and tliat certain persons had bought 
property In reference to the plat  made. This was throughout, a5 n e  
understand the record, entirely a question of private owners hi^^, the 
nluniclpality never having accepted this as a dedication to the public, 
and though the claimants might very properly have been made parhe>, 
there is notliing to prevent or modify the power of condemnation glven 
to the municipality by its charter. 

Taking a different view of tlie matter, however, the clerk decided to 
transfer the cause for trial of the issues in tlie Superior Court, and 
refused to proceed further, whereupon plaintiff excepted and appealed. 

The cause having then been brought before the Superior Court, under 
C.S 63'7. the judge had "jurisdiction," and in tlie exercise of the  powers 
so conferred, his Honor entered an order that  the purchasers of por- 
tions of defendant's property abutting on the square should be and 
they were made parties defendant, and filed an answer alleging, among 
other things, tha t  they had bought and built on the abutting property, 
and occupied same; that  the town had not extended its water supply to 
that  locality, but their water for drinking and other domestic purposej 
was obtained from wells on the premises; that  the drainage was directly 
from the square in question on and through their premises, and an 
establishment of a cemetery on said block would create a nuisance, en- 
dangering the health of their families, etc. 

I t  i, held with us that  the creation and maintenance of a nuisance 
which senslbly impairs the value of property is a taking within the 
principle of eminent domain, and condemnation proceedings thereunder. 
Hines v. Rocky dlount, 162 N.C. 409, and authorities cited. =Ind ~f i t  
should be established that  the maintenance of a cemetery a t  the place 
contemplated creates such a nuisance, so affecting the homes of 
these defendants, this would bring the case within the exception (327) 
contained in section 1714, n-itlidrawing dwelllngs from the effect 
of tlie statute, and tlie power to condemn mould no longer exist. TTTliile 
no such issue was presented in the pleadings before the clerk, i t  is 
raiced non- by defendants, and being an  issue in bar of plaintiff's right 
to proceed. and on the facts as presented. ~t was within the sound dis- 
cretion of liic Honor to have the same passed on by a jury Iwfore pro- 
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ceeding further, a course approved and substantially pursued in Clark 
v. Lawrence, 59 N.C. 83. 

Undoubtedly the Legislature could confer the power to condemn 
property for a public purpose, even to the extent of taking a man's 
home, for all private property is liable to be appropriated for the public 
use in the reasonable exercise of the police power. Thomas v. Sander- 
lin, 173 N.C. 329, citing 6 R.C.L. 193. And in no event should a public 
need of tliis kind be lightly stayed, but i f  i t  should he clearly establish- 
ed on an appropriate issue that the maintenance of a cemetery on the 
proposed site will create a nuisance, causing substartial damage to the 
homes of these defendants, then the plaintiff must fail in its petition, 
for in sucli case, as stated, the power to condemn the site has not been 
conferred. 

His Honor, therefore, was well within his legal ditcretion in directins 
that tliis vital question should be predeiernlined by the jury. 

Affirmed. 

Cited: State v. Lumber Co., 199 K.C. 201; I n  r,? Estate of Styers, 
202 N.C. 718; Yadk in  Co.  v. High Polnt, 217 3 . C  466; Charlotte u. 
Heath, 226 N.C. 754; Mount Olive V .  Cowan, 233 N.C. 262; I n  re Hous- 
ing Authority, 233 K.C. 467; Raleigh v. Edxards,  233 K.C. 676;  Bd. of 
Ed. v .  Allen, 243 S .C .  523. 

P I E D M O S T  P O W E R  AND L I G H T  COMPANY V. L. B?IR'KS H O L T  NANU- 
F A C T U R I S G  COJIPAXY. 

(Filed 19 April, 1022.) 

1. Payment  - Duress -Contracts-Evidence-Courts.-Judicial Notice - 
War. 

Where there is evidence that the plaintiff, an electric power company, 
has induced the defendant, a manufacturer, to scrap and sell the steam- 
power plant he was then using and enter into a contract with it  for a 
term of years to furnish the electric energy required for the operation of 
the manufacturing plant, and after increasing the price, by agreement with 
the manufacturer, arbitrarily makes a further increase before the termina- 
tion of the contract, during war conditions, mid W e n  the manufacturer 
could not get the electrical power elsewhere, it  is held, the court will take 
judicial notice of the chaotic conditions prevailing luring the war, and 
while the defendant is chargeable for the increase he has agreed to pay, the 
question is raised for the determination of the jury whether the defendant 
protesting abainst but continuing to pay the increase, did so under duress. 
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2. Same--Actions. 

Where n debt ha. been paid b~ one imder duress in excess of that d i l ~  
the creditor under the existence ot a contract, the amount in excess so paill 
may be re?o\ered by the debtor in his action, there being no consideration 
therefor. 

3. Public-service Corporations - Corporations - Contracts - Illcrease i n  
Charge-Corporation Commission. 

Where a public-service corporation desires to increase its charges for 
electrical energy furnished to the owner of a manufacturing plant over 
those agreed upon by contract, it is the duty of the furnisher of the llomer 
to apply to the Corporation Commission for the right to charge the increase, 
and cannot otherwise raise the rate to the manufacturer, whose rights are 
acquired under the contract, without his assent. 

APPEAL by both parties from Danzels, J., a t  September Term, 
1921, of ALAMANCE. (328) 

The plaintiff is a public-service corporation, with its principal 
office a t  Burlington. On 21 December, 1915, it entered into a contract 
with the defendant to furnish it electric power to operate and light ita 
mills situated in the  town of Graham a t  the rate of one cent per k. w. 
h. for electric energy. This contract was later modified by divers agree- 
ments to tlle babis of one and one-half cents per k. w. h. I n  September., 
1921, tlle plaintiff wrote the defendant advising that  on account of in- 
creased cost due to war conditions it would be necessary to raise the 
rate to two cents per k. w. 11.) and thereafter the bills were made out 
against the defendant a t  that rate. The defendant pleaded as a counter- 
claim all collected above tlle one and one-half cent rate which i t  had 
paid from November, 1918, to June, 1920. 

At  the close of the evidence, on motion of the defendant, the court 
directed a judgment of nonsuit as to the plaintiff's claim to recover the 
amount in excess of one and one-half cents, which excess the  defendant 
had refused to pay after .June, 1920. 

The court charged the jury that  if they found the facts to be as testl- 
fied to by the  ~ ~ i t n e s s e s  they should answer against the defendant the 
issue on its counterclaim to recorer back the excess above one and onc- 
half cents wllicli the defendant had paid on plaintiff's demand between 
November. 1918, and June, 1920. Judgment nrcordingly, and appeal by 
both partie.. 

J .  J .  Henrlerson and A. L,. Brooks for plaintiff. 
Bymivz C? ,ilder?~zan, Banks H. Vebane,  and Parker c t  Long for de- 

fendant. 
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CLARK, C.J. The contract made between tlie plaintiff and defen- 
dant in December, 1915, stipulated a schedule of rat~:s on a basis of one 

cent per k. w. h. This contract was to extend for five years from 
(329) 1 April, 1916, and thereafter until terminated by either party 

upon 6 nionths notice given in writing to thtl other. I n  October, 
1917, the defendant agreed to increase this amount to be paid by .003 
(three mills) per k. m. h. for 6 months from 1 October, 1917. On 1 
June, 1918, the  defendant, in writing, agreed to p,iy for said electric 
current, in addition to the amount previously paid, t'le sum of .003 (five 
mills) per k,  w. 11. ('only so long as the cost of Yew Itiver or Pocahontas 
coal shall be more than $5 per ton f. o. b." The cu-rent was billed the 
defendant on this agreement, a t  one and one-half cents per k. w. 11. un- 
til 2 or 3 September, 1918. On that  date the plaintiff w o t e  defendant u 
letter with a full statement of their expenses and financial condition, 
and said: "It is now necessary for us to arrange to increase our rate to 
our large customers to two cents per k. w. h., and to ask our lighting 
customers to pay us a surcharge of 30 per cent as long as present con- 
ditions prevail." After this, beginning in October or Soveniber, 1913, 
the plaintiff charged the defendant, and the defendant paid for cur- 
rent, a t  the rate of two cents per k. w. h. until June, 1920. I n  the spring 
of 1919 Mr.  Killiamson, active manager of defendant, advised plaintiff 
tha t  he was "going to get power elsewhere a t  a lowcxr rate than the tn-o 
cents charged" by the plaintiff. 

When the contract was made between tlie plaint~ff and defendant in 
1913, tlie defendant was operating its plant with p o ~ e r  generated by 
steam, and upon tlie faith of that  contract they scrapped and sold their 
steam plant. I n  June, 1920, the defendant notifie2 the plaintiff that  
they would no longer pay for current for power in excess of one and 
one-half cents per k. w. h., and demanded repaymmt for all in excess 
of this sum, and this is the countcrclaii~~ set up in this action. 

The plaintiff was under an  absolute rontract to supply the defendant 
with all the current i t  desired to use for 3 years from 1 April, 1916, a t  
the rate specified. This sum iyas aftenyards increased by consent to 
one and one-half cents per k. w. li., which sum wa: duly paid. "JYhere 
an  electric light or power company, operating uader a quasi-public 
charter, enters into an ordinary contract to furnish electricity for a 
given number of lights or for a given amount of p m e r ,  the obligation 
as to the amount of power or light to be supplied must be construed 
and determined according to the general principles of contract. which, 
as a rule, are absolute." Turner v. Power Co., 154 Y.C. 135. 

Under the lams of this State the plaintiff could have gone before the 
Corporation Con~n~ission and have made an app ication to raise its 
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rates. In re Utzlzties Co., 179 N.C. 161; Dry Goods Co. v. Public Servzct? 
C o ,  248 U.S. 372. This was not done, but the plaintiff arbitrarily noti- 
fied the defendant that ~t had raised its rates to t ~ o  cents per k. m. h. 

The following agreement is set out in the record: "It is agreed 
between the plaintiff and defendant that  if the plaintiff is en- (330) 
titled to recover tlie d~fference between the one and one-half 
cents and the two cents demanded for power supplies by the Piedmont 
Company of the L. Banks Holt AIanufacturing Company after June, 
1920, that  the aniount sued for by the plaintiff is correct, and i t  is 
further agrecd that  if defendant is entitled to recover on his counter- 
c l a m  for payments made for p o m r  from September, 1918, to June, 
1920, in excess of the rate of one and one-half cents per k. TV. h., then 
the amount set out in this answer as a counterclaim is the correct 
ainount to which defendant is entitled " 

The pleadings show that  the defendants began, in July,  1920, to de- 
duct from tlie monthly bills for current uscd by ~t tlie sum of one-half 
cent per k. w. h., paying to plaintiff one and one-half cents per k.  vr-. Ii., 
and retaining the balance of one-half cent pcr k. w. h., and that  the 
amount so retained by the L. Banks Holt 3Ianufactunng Company 
amounts to $4,172.64; and this is the amount sued for as per the abow 
agreement. On the otlier hand, the defendant claiiils as a counterclaim 
the  difference between one and one-half ccnts and two cents for elec- 
tric current which i t  paid without any agreement or by any order of 
the Corporation Corn~~l i~cion from November, 1918, to June, 1920, 
amounting to tlie sum of $9,539.33. 

The defendant asked tlic court to charge the jury: ('If you should 
find from tlie evidence and by its greater weight tliat the defendant 
paid the difference between one and one-half cents and two cents for 
~ t s  electrical current in order to prevent the shutting down of its niill, 
and so as to continue operating same, then I chnrge you to ansn-er tlw 
issue 'Yes,' and to fix the aiilount a t  $9.529.33,'' mhicli wao refuoed, and 
tlie defendant excepted. The defendant further asked :lie court to 
charge the jury: "If you Jiall find from the evidence and Ly 1t.3 grent- 
er neiglit tliat the defendant had no otlier source from which to obtain 
l ~ o ~ v e r  to operate its mill, and that it paid tlie difference between one 
and one-half cents and two ccnts for the time that  it did pay same in 
order to obtain power to o1)er:rte nianufacturing plant, and in order 
to p r e ~ e n t  the shutting d o m  of the aaine, then I charge you to answer 
the issue 'Yes,' and to fix the amount a t  $9,329.33." 

The cvidence as to TI-liether tlie plaintiff could have niade a profit, or 
even expenses, if the rate had not been raised by i t  above one and one- 
half cents is irrelevant and immaterial. The plaintiff was a public- 
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service corporation, and had niade a contract extending for five years 
from April, 1916, a t  the rate of one cent per k. w. li., and then to ter~ni-  
nate only upon six months notice. During the lifetime of that  contract 
there had been modifications increasing the rate by agreement to one 

and one-half cents, but the plaintiff could not go beyond that  
(331) agreement except by order of the Corporation Commission. 

The defendant scrapped its steam plant upon faith i11 tlic con- 
tract made in 1916 for five years, and later voluntarily assented to in- 
crease tlie price to one and one-half cents. If the demand for the extra 
one-half cent was paid under duress, "payment cocmrced under duress 
or compulsion, though not made in ignorance of tlica fact, may be re- 
covered." Within this rule are payments of charges or exactions under 
apprehension on the part  of the payers of being stosped in their busi- 
ness if the money is not paid. Brewing Co. v. St .  Louis, 2 A. & E., 
Anno. Cas., 821, and notes. 

I n  Sewland v. Turnpike Co., 26 N.C. 372, Rzrfin, C.J. ,  said: " I t  was, 
however, objected on the trial that  although the niorey n-as not due to 
the company the plaintiffs could not recover it back because they had 
paid i t  without suit and voluntarily; but this obje~:tion counsel very 
properly abandoned here. The payment iyas not voluntary, t!iat is, as 
payment of a debt admitted to be due and willingly made; but ~t was 
made as a ineans of obtaining a passage over the road for the mail 
which tlie plaintiffs were obliged to carry, and of k e q i n g  their proper- 
ty  from being taken fro111 tlieni by duress; and so ~t was conipulsol~y 
and without consideration." 

I n  Lumber Co. v, R. R., 141 N.C. 191, it is said: " I t  is not necessary 
that  a t  the time of payment there should be any protest. The nature 
of the business considered, the shipper does not starid on equal t e n w  
with the carrier in contracting for chargw of transportation, and if the 
shipper pays the rates established in violation of law to the carrier 
rather than forego his services, such payment is involuntary in the 
legal sense, and the shipper may maintain his action for money had and 
received to recover back the illegal charge." 

The manufacturing conipany had scrapped its stcmani plant and thc 
Court must take  judicial notice tha t  a t  this time t l~ere  was a chaotic 
condition in industry, so tliat it was practically impossible for tlie de- 
fendant to arrange for power elsewhere, and in viev of tlie testimony 
that  in 1919 the protest n.as so vigorous that  the defendant n-as trying 
to get power clsewliere, and tliat in June, 1920, it positively refused to 
pay this price, the matter should be referred to the jury upon the in- 
structions asked and refused whether the payment was niade undcr 
duress or not. I t  n-as useless to protest, and the lay- does not require 
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the doing of a vain thing. Gerringer v. I72s. Co., 133 N.C. 417; Batema~z 
v. Hopkins, 157 N.C. 474. 

There was no duty upon the defendant to apply to the Corporation 
Cornmission, for i t  had an absolute contract by which the rates were 
fixed. The plaintiff ma. bound by those ratcs until relieved by tlie 
Corporation Commission. 

I n  Public Servlce Co. v. F7nishing Co., 178 K.C. 546, the pub- 
lic-service company applied to the Corporation Commission and (332) 
received permission to increase its rates in the corporate limits 
of Salisbury. The public-service company attempted to increase its 
rates beyond the limits of Salisbury to a customer whom it was under 
contract to serve a t  rate3 specified in the contract. The Court held that  
i t  could not do so, and that  the contract n-as bindmg, and the Court in 
tha t  case, in effect, held that the contract was binding until changed by 
the Corporation Cornmission. The exact question presented n.as decided 
in Power Co. v. Blrrdltt Rros.. in 1920, Public Utility Reports, 1921 13, 
6, nhere the Court said: "It is suggested by the plaintiff that if the 
defendants felt aggrieved by the action of the plaintiff in raising the 
rate, their remedy was by complaint to tlie Public-qervice Comini-tion, 
but  i t  was not necessary for them to pursue that course. T1-i~ contract 
rate wa. valid and binding upon both parties, but subject to revision 
by the public-service corporation, as the pubhc good might require." 

If this sum was not paid by agreement. then certainly it can he re- 
covered back. An agreement to pay this sum mould have been void un- 
less there was some consideration, as the plaintiff was doing nothing 
which m7as not already under contract to do. The prayers for instruction 
should 11a.i.c bccn given, and the co11rt ~Iiould have left it to the jury to 
determine whether this sum was paid in order to prevent the shutting 
down of its rn~ll. I n  refusing this instruction the judge in effect told t11c 
jury that  there was not a scintilla of evldence that  defendant l ~ a d  palrl 
to keep from shutting don-n 111s plant and to prevent injury to 11:s 
property. 

There it, therefore, siniply anti purely a question of damages for 
breach of contlact Tllc amount of tllcli damages is settled by the agrec- 
ment above set out, dependent upon the proposition of lam. The sole 
is-ue in effect is wlicther tlie defendant, by not giving an earnest pro- 
test. acquieved in the illcgal demand f ~ o m  Xovcmber, 1918, down to 
June, 1920; or whctl~er, having scrapped its stenill plant upon making 
this contract, it was forcctl to niake the pnyii~ent demanded undcr du- 
ress le>t its plant miglit b~ closed. 

I t  is very clear tha t  tile plaintiff's dcmand cannot be sustained and 
the court properly so charged, for after June, 1920, the defendant not 
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only protested, but absolutely refused to pay. We think that the two 
prayers of instruction asked by the defendant should have been given 
and the jury should have found whether the defendznt made the pay- 
ment of the extra one-half cent per k. w. 11. between Koveniber, 1918, 
and June, 1920, by duress. If the answer is in the affirmative, the 
amount of that verdict is agreed upon as above stated. If the answer 

is in the negative, then the defendant will not be entitled to re- 
(333) cover anything. In  refusing these  instruction^, tliere was, in the 

defendant's appeal, error for which tliere should be a 
New trial. 
In  the plaintiff's appeal the judgment of nonsuit :ihould be 
Affirmed. 

B. FRANK JIEBANE V. ROBERT BROADN~LS ET AL. 

(Filed 19 April, 1922.) 

Attorney a n d  Client - Trusts and  Trustees -Attorney Deriving Adverse 
Title t o  His  Client. 

The relation of an attorney to his client in regard to the subject-matter 
of litigation is one of great trust and confidence, and he may not accluire n 
title thereto or interest therein adverse to his client, or to his prejudice. 
without his client's consent, even though the attorney may have received no 
fee and intended no fraud; and where, in violation of the confidence of h;s 
client thus imposed, he accluires such title or interest, he will be decreed to 
hold it in trust for him. 

APPEAL by defendants TV. R. Dalton and 14rs. Robert Broadnav 
from Long, J., a t  November Term, 1921, of ROCKI V G H A ~ I .  

This was an action originally begun against Robert Eroadnax and 
wife and T.  H.  Chumley, and the complaint, filec. in January, 1919, 
alleged that the plaintiff was entitled to a deed against Robert Broad- 
nax and his wife for a tract of land of about 400 acres, known as 
"Hunter's Delight." the original plaintiff, Mebane, contended that lie 
was entitled to the deed by virtue of s certain paoer-writing, referred 
to as an option or contract to convey, and prayed t l a t  the court would 
require the defendants Broadnax and wife to convcy said land to him 
and not to their codefendant, T.  H .  Chumley, who had agreed to pur- 
chase the land from them. The defendants, Broadnax and wife and 
Churnley, filed an answer denying that the plaintil'f was entitled to a 
deed for the land, and the defendant W. R. Dalton, non. a defendant in 
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this action, signed the pleadings as counsel for T. H. Chuinley and 
Broadnax and wife. I n  May,  1919, he had himqelf made defendant to 
the action, and set up that  he had purchased the land from Broadnax 
and wife and held a fee-simple deed to the same. 

On 21 June, 1921, T. 13. Chumley, a dcfendant in this action, by a 
leave of the court filed an amended answer through his present counsel, 
stating that  he was advised that  the defendant TIT. R. Dalton, ~ ~ l i i l e  
acting as counsel for him, had purchased the land for himself and not 
for his client, T .  H. Chumley; that  as he had purchased i t  for his client, 
he claimed the conveyance for himself upon the repayment to  
IY. R. Dalton of the money and obligations assunled by him in (334) 
the purchase, and that  if he had not purchased i t  for his client, 
T.  H. Chumley, that  he be declared a trustee to that  effect and required 
to convey the property, upon reimbursement by said T .  H. Chunlley. 

The case mas tried a t  a former term and the court deterin~ned that  
the original plaintiff, B. Frank Mebane, could not sustain liis cause of 
action. This left the contest between T .  H. Cliumley and his former 
counsel, the defendant IT. R. Dalton. At November Term, 1921, the 
issue between Chumley and Dalton was tried, and the jury found that  
defendant had purchased and held the land as trustee for the use and 
benefit of his former client, T .  H. Chuinley, and a decree was entered 
accordingly. 

The following appeared to be the facts of the controversy betveen 
Chumley and Dalton: I n  August, 1918, Broadnax and wife agreed to 
sell tlie tract of land in dispute to T.  H. Chu~nley,  ~ h o  had been '1 

tenant thereon for a number of years. Agreeing upon the price of $10,- 
000, one-half to be paid cash and the balance in two equal installments, 
one and two years, the party went to Wentworth to execute the deed 
and the mortgage to secure the balance due. They employed Dalton, 
told him to look up title and prepare the papers Mr.  and Mrs. Broad- 
nax mere to pay the fee for these services. All parties to tlie agreement 
were present and agreed in placing the matter in Dalton's hands. Upon 
examination of the record, he advised the defendants Broatinax and 
Chumley that  the title TTas clear. 

After leaving the courthouse, P. IT. Glidewell, who was acting as 
attorney for B .  F r m k  ?\lcbane, approached Dalton and Chumley and 
stated to them that  Mebane claimed this land and that  Broadnax ditl 
not have a right to sell it,  and Mebane intended to bring suit to prevent 
tlie sale. Dalton stated to Cliumley that  he need not bother about that, 
as he, Dalton, would look after the matter. Mr. and Mrs. Broadnax 
and Chumley then went with Dalton in an  automobile to an attorney's 
office in Reidsville and Dalton began the preparation of tlie deed and 
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mortgage for the transfer of the property to Chumle,y. At this juncture, 
an officer served the summons in the action by l\Ieb:ine upon Broadnax 
and Chumley. Dalton then stated to Chumley that iothing more could 
be done in the matter of the sale until the litigation nyas out of the way; 
that he would represent them and file t11e proper answer. 

The defendant Chumley is an illiterate man, and cannot read or write 
except to sign his name. Shortly thereafter the defendants Dalton and 
Broadnax started negotiations, without the knowledge of Chumley, 
whereby Dalton purchased the land from J I r .  and Mrs. Broadnax and 
took a fee-simple deed to himself. To protect himself he entered into a 

contract with Broadnax on 26 December, 1919, in which the 
(333) terms for the payment of the land are more f:~vorable than those 

which had been agreed upon between Broadnax and Chumley, 
and, in addition, Mr. and Alrs. Broadnax agreed to hold the said Dal- 
ton harmless against any adverse judgnient that might be obtained in 
the pendmg action and this paper was deposited with the president of 
the banli in Reidsville, of which Dalton mas counsel and in whose 
building he had his office. 

Dalton did not deny that lie did not inform Churlley of his negotia- 
tions with Broadnax and wife, and Chutnley relied solely upon Dalton 
as his counsel, and did not engage other counsel until he learned many 
months afterwards that Dalton had taken a deed to the land, which he 
thought had been done to protect him against Akbane, and did not 
understand that it mas taken by Dalton on his own 3ehalf; thus defeat- 
ing his own chances to get the land. 

At the time of the conclusion of the litigation with Mebane the land 
was worth from $13,000 to $15,000, and still is. T. H. Chumley has n 
contract to sell the land for $13,000, and his complaint is that he should 
have this profit of $3,000 and not his counsel. Dalton knew nothing of 
the value of the land and the opportunity of profit in its purchase until 
the matter was called to his attention in his employment by his client, 
T .  H. Chumley. 

The jury found in response to the issue that Dalton purchased the 
land in question, and now holds the same, as trustee for T. H. Chuinley 
and judgment was entered accordingly. Appeal by defendants. 

A. L. Brooks and J .  R. Joyce for T .  H .  Chumley.  
Manly ,  Hendren & CVomble and W.  R. Dalton ,for Mrs .  Broadnax. 
R.  C. Stmdwick and W .  11.1. Hendren for W .  R. Llalton. 

CLARK, C.J. The obligation resting upon the at1,orney by virtue of 
relationship of client and attorney in such cases as t ' i s  is thus stated in 
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Baker 21 .  Humphrey, 101 U.S. 494: "It may be laid down as a general 
rule that an attorney cnn in no case, ~vithout the client's consent, buy 
and hold otherwise than in trust any adverse title or interest touchin,: 
the thing to n-hicli liis employment relates. H e  cannot in such way 
put himself in adverse position without this result. The cases to this 
effect are very nuincrous, and they are all in harmony." This opinion 
contains a very clear statenlent as to the high duties and responclbillties 
of an attorney to his client. 

In  2 R.C.L. 970, the rule is thus stated: "It is well established that  
a purchase by a n  attorney, without the consent of his client, of an inter- 
est in the thing in controversy, in opposition to the title of his client 
during a litigation concerning the same, is forbidden, because it places 
hiin under temptation to be unfaithful to hls trust. It is con- 
trary to the policy of the law, and also contrary to the prin- (336) 
ciples of equity, to permit an attorney a t  law to  occupy a t  the 
same time, and in the same transaction, the antagonistic and wholly In- 
conipatihle position as advlser of his client concerning a pending litiga- 
tion threatening liis tltle to the property and that  of the  purchaser of 
such property in opposition to the title of his client. All such purchases, 
therefore, inure to the benefit of the client." 

I n  Bucher v. Hohl, 199 No .  320; 116 Am. St. 492, the client had con- 
sented to a decree prepared by counsel, and 10 years afterwards, and 
after a third party had acquired tltle to the property, slie sought to 
have it avoided and the counsel charged as trustee of the property ac- 
quired under it and the Court thus said: "The evidence shows only a 
case of implicit trust arid confidence in her attorneys, and if she ac- 
quiesced in that  decree i t  was because her attorneys told her that  i t  
Jvas the best that  could be clone for her. Under those circunldances her 
attorneys cannot avail themselves to their advantage, and to her dis- 
advantage, of her acquiescence; as to that, she is not estopped in clainl- 
ing her own." 

Such conduct is condemned by the Canons of Ethics, both of the 
Amencan and State Bar Associations, art. 10 of the latter providing: 
"The lawyer should not purchase any interest in the subject-matter of 
the litigation which he is conducting." 

I n  6 Corpus Juris., p. 682, see. 208, it is clearly stated as follows: 
"-4 client has the right to treat  all acts of his attorney in any matter 
intrusted to him as clone for his benefit. Equity and public policy are 

to an attorney derwing any advantage in relation to the sub- 
ject-matter involved, which is obtained a t  the expense of the client, 
even tllougli there is no actual fraud on the part of the attorney. It re- 
sults that  in all cases where an attorney purchases property involved in 
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litigation or any other property connected therewith, obtaining i t  under 
a special advantage in consequence of knowledge or information acquir- 
ed tlirougli his client, or in the conduct of the case, 1-is client may elect 
to treat him as a trustee for his benefit, and compel him to account for 
all profits, or to convey to him the property, subject only to a lien for 
his services and expenditures. An attorney cannot make use of any 
knowledge acquired by hiin through his personal relations with his 
client to pronlote his ovn advantage, but in every sucli case will be 
conclusively presumed to be acting for his client's benefit." 

The authorities are nunierous and all to the same effect. In Crocheron 
v. Savage (N.J.), 23 L.R.A. (N.S.) 679, the Court said: "It is not nec- 
essary to find that the attorney was guilty of an intentional wrong- 
doing. The reason why he did not di~close the n~aterial facts upon 
which we have coinmented is not important. The fact that he did not 

disclose them is sufficient. The law looks on transactions of this 
(337) kind between an attorney and his client with suspicion, and will 

not permit a conveyance to the attorney to stand unless the at- 
torney demonstrates the entire good faith of the transaction. It re- 
quires him to be absolutely frank and open with hi13 client, to disclose 
every fact of which he has knowledge, and, as well, any professional 
opinion he may have formed, which could in any way affect the client 
in determining whether or not to make the conveyance." 

In  Roby v. Colehour, 135 Ill. 300, it was held: "There can be no ac- 
quiescence or ratification of sucli purchase, unless th: client a t  the time 
of the alleged ratification is aware of the nature and extent of his actual 
rights, or that the advice of his attorney was incorrect." 

This Court, in Gooch V .  Peebles, 105 N.C. 426, in which the counsel 
contended that his employment was only in a limited capacity, held that 
his liability was complete responsibility, and that it made no difference 
that no fee had been paid, the Court saying: "Th s cannot alter the 
case." In stating the duties of attorneys, the Court slid: "He is an offi- 
cer of the courts in which he may practice, and occupies a quasi-official 
relation to the public, and when he assumes the d ~ t i e s  of attorney to 
his clients one of these, undoubtedly, is to commu~icate to his client 
any fact within his knowledge relative to the business about which he 
is employed that it may be important for the client to know; and hav- 
ing once assumed the relation of attorney to client, lie cannot terminate 
it a t  his pleasure, and without notice to his client, 2 0  long as anything 
remains to be done about the matter in which he is so employed." 

The Court further held in that case that actual frtaud mas not neces- 
sary to compel an accounting on the part of the attorney, saying: "It 
was not necessary that there should have been any actual fraud in the 
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transaction, but the rule which forbids it rests upon the broad principle 
of public policy which precludes persons occupying these fiduciary re- 
lations from representing conflicting interests tha t  niay tempt them to  
disregard duty, and lead to injury on one side or the other"; and cited 
with approval Weeks on Attorneys a t  Law, sec. 258: "An attorney 
employed, or consulted as such, to draw a deed, or an  application for 
an  original title to land, 1s precluded from buying for his own use any 
outstanclmg tltle. I n  such case, the relation is confidential, and whether 
he acts upon information derived from his client or from any other 
source lie 13 ~ffec ted  n-ith a trust. The rule is on the ground of public 
policy, not of fraud, and prevails, although the attorney be innocent of 
any intention to deceive and acts in good faith." 

I n  Lee v. Pearce, 68 N.C. 76, Clzzef Justzce Pearson, in discussing 
tlie doctrines of our Ian-, and the burden of proof, applicable to fidu- 
ciary relations, says that  "One of these relations is attorney and client 
in respcct to the matter wherein tlie relationship exists," and 
that  niq7 transaction had between them affecting the subject- (338) 
ninttcr of the trust rakes a presumption of fraud as a matter of 
law, to he laid d o m  by the judge as decisive of the issue, unless re- 
butted. 

This latter case has been very recently quoted with tlie fullest ap- 
proval in S t u n  v. Hymnn, 182 N.C. 424, in which this Court says: ''The 
able opinion in this case by Chief Justice Pearson laid down the eternal 
principles of equity and fair dealings, from which this Court has never 
deviated"; and added that  in tha t  case upon tlle evidence of the coun- 
sel hiillself "The judge should have lield tlie alleged contract, if made, 
to have been void as a matter of law." 

I n  this case the court might well have instructed the jury tha t  upoil 
the defendant Dalton's own showing tlie relation of trustee existed, and 
that  he could not acquire and hold the land in dispute adverse to his 
client, tlie plaintiff Cliumley. The court, however, submitted tlie ques- 
tion to the jury, who have rendered a verdict against tlie defendant 
and in favor of the plaintiff. 

There nlust always be the inost absolute good faith, uberrima fides, 
on the part of any attorney towards his client. There can be allon-ecl 
no suspicion of self-serving on the part  of the attorney in any dealings 
~v i th  his client. The court will not permit tha t  

"Self the wavering balance shake." 

If there has been profit made for himself by counsel out of the rela- 
tionship contrary to the duty that  his knowledge and his skill must be 
used solely for the benefit of tha t  client, the court will always set aside 
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the transaction, or decree that the benefit which the attorney has reap- 
ed must be held in trust for the benefit of tlie client, though no fee may 
have been paid by tlie client and no fraud was intended by the at- 
torney. 

The decree in this case, made in accordance with tlie verdict, is ap- 
proved. 

No error. 

R. ;\I. JONES r. UNION GUASO COMPAPJP, Isc.  

(Filed 19 April. 1922.) 

Constitutional Law-Contracts-Fertilize~statutes 
C.S. 4607, requiring that no damages to or a shortage of crops may be 

recorered when resulting from the use of fertilizer sold for the purpose of 
raising them, escept after chemical analysis showing deficiency of ingre 
dients, where no claim that the sale is prohibited by statute or that the 
sale was dishonest or of fraudulent goods, does not impair the right of 
contract, and is constitutional and valid. Fevtilixer Works v. Aiken, 175 
N.C. 402; Fer t i l ix i~~g Co. v. Thomas, 181 N.C. 274, cited and approved. 

APPEAL by plaintiff from Long, J., a t  November Term, 1921, 
(339) of ROCKINGHAM. 

Civil action to recover damages for an alleged breach of war- 
ranty in the sale of certain fertilizers; plaintiff alleging that his crop of 
tobacco was injured by reason of some deleterious or liarmful sub- 
stance contained in the fertilizer sold by the defendant. 

At  the close of plaintiff's evidence there was a judgment as of non- 
suit, from which this appeal is prosecuted. 

J. M .  Sharp and Fentress & Jerome for plaintiff. 
0. 0. Efird, Glidewell & Mayberry, Manly, h'endren R: Womblc, 

and Swink & Hutchins for defendant. 

STACY, J. This is one of nineteen suits brought by resident farmers 
of Rockingham County against the Union Guano Company for alleged 
crop damage or shortage occasioned by reason of the use of certain 
fertilizer manufactured and sold by the  defendant. See S. c., 180 N.C. 
319. 

The plaintiff in this particular case bought fifty-one sacks of the 
fertilizer in question, and upon trial there v a s  evidtnce tending to show 
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its inferlor quality, deficiency of stated ingredients, injury to the crop 
of tobacco, etc. But his Honor dis~nissed the action and entered judg- 
ment as  of nonsult upon the ground that there had been no coinpliance 
with C.S. 4697, with respect to havnig the fert~lizer tested by chcn~~ca l  
analysis. :i> required by said section a5 a condition precedent to plain- 
tiff's r~glit  to inttintain this suit. Upon the record i t  must be conceded 
that plaintiff has failed to meet the requirements of the lam, which 
clearly provides that no suit for shortage, or damage to crops, resulting 
from the use of fertilizers shall be brought, except after chemical an- 
alysis ehon-ing deficiency of ingredients, unless the dealer has been sell- 
mg goods that are outlawed by the statute, or has offered for sale in 
this State, during the season, dishonest or fraudulent goods. Fertzlzzer 
Works  z.. .-liken, 175 N.C.  402. 

I n  order to surmount the barrier and to obviate the difficulty thus 
presented, plaintiff attacks this section of the law, relating to agricul- 
ture, as unconstitutional and void. He  says its provis~ons are unrea- 
sonable and imposoible of fulfillment. But we are unable to agree with 
the plaintiff in this position. The reasons underlying the passage of the 
statute in question are fully stated with approval and supported by the 
citation of several authorities in Ferttl~zer V o r k s  v. A2ken, 173 N.C. 
398. We need not repeat here what has so recently been said in that 
opinion. Tliere is nothing in the act which impairs the right of con- 
tract, and w e  think i t  IS constitutional. Fertzlzxing Co. v. Thomas, 181 
N.C. 274. 

Affirmed. 

Cited: Swift v. Etheridge, 190 N.C. 164; Swift and Co. v. dydle t t ,  
192 K.C.  339, 346. 

L. P. TTREE, ADMIITISTRATOR V. GEORGE C. TUDOR, ET AL. 

(Filed 19 April, 1922.) 

1. Automobiles - Negligence - Principal and AgentFather  and Son - 
Recklessness of Driver--Sotice to Owne-Evidence. 

Where the owner of an automobile has authorized his 16-year-old son to 
drive therein a young girl of about the same age to a dance in the coun- 
try, and there is evidence that his reckless driving has proximately caused 
her death, further evidence that the son had recently thereto been convict- 
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ed of reckless driving in police courts, and that the fxther had arranged his 
fine, and also the reckless driving of the son on the occasion of the death, 
are competent a t  tending to show that the father aad full notice of the 
recklessness of the son in driving automobiles, and of his omn actionable 
negligence in permitting his son to use his auton~obile a t  the time in 
question. 

2. Automobiles - Negligence - Contributory Negligence - E v i d e n c e  - 
Guests. 

Where a young girl, something less than 16 years of age, has been killed 
by the reckless driving of her escort, about the same age, in returning at  
night from a dance, when the latter was intoxicated and racing with others 
on the country improved highway, striking another car and deflecting his 
own, while going about sixty miles an hour, through a wire fence, taking 
down several posts and throwing his car bottom upwards in a field, the 
previously expressed desire of the deceased to return a t  a fast speed and 
her desire to get home before her friend who was stiiying with her, so that 
her mother would not suppose she was riding after the dance had ended, 
is not sufficient to sastain the defense of contributorj negligence, or bar the 
plaintiff's right of recovery. 

3. Same--Acquiescence. 
For a young girl riding in an automobile as a guest to have imputed to 

her the negligence of the driver, upon the issue of contributory negligence, 
there must be sufficient evidence that she had control over the machine or 
over the acts of the driver, and her acquiescence in the method or manner 
of his driving is not alone sufficient. 

4. Negligence--Contribntory Negligence-Burden of Proof. 
The burden of proof of contributory negligence is upon the defendant re- 

lying thereon, and on this trial: Held,  the evidence was insufficient. 

3. Appeal and  Error-VerdictDamagos.  
The amount of the verdict for damages for the negligent killing of the 

plaintiff's intestate is not reviewable on appeal. 

STACY, J., dissenting. 

APPEAL by defendants from Long, J., a t  September Term, 1921, of 
FORSYTH. 

This case was before the Court, 181 N.C. 215, where the facts are 
fully stated. 

Bynum Tudor, son of the defendant George C.  Tudor, a t  the time 
the plaintiff's intestate was killed in the automobile wreck, was some- 

thing over 16 years of age, living \Tit11 his father under his care 
(341) and custody. Tlie father m s  the owner of two automobiles, kept 

on his premises, and which he permitted h s son to dr i~ .e  a t  his 
pleasure, soimtimes alone and a t  other times with the fanlily. 
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On 19 June, 1918, a t  a dance for young people a t  the Country Club 
on the concrete road three miles west of Winston, Bynum Tudor invited 
Ruth Tyree, the plaintiff's intestate, a young girl something under 16 
years of age, to go to the dance with him. It is admitted, and was in 
evidence, that he first asked his father for the large car (which was the 
Hudson touring car),  but his father directed him to take the Buick Six 
roadster, which was a small car owned by his father. Just before going 
to the dance liquor was secured by George Tudor, an elder brother of 
Bynum, who was also a minor in the home of his father, which was 
placed in the Buick roadster. On tlie night prior to the dance a quart 
of liquor was in the office of the father, George C. Tudor, and his son, 
George C. Tudor, Jr., stated that i t  was for the dance. Drinks were 
given from this liquor to other young men before they went to tlie 
dance, and also after their arrival a t  the dance Bynuin Tudor, who was 
handing the liquor around to the boys, and his brother put some of the 
liquor in the punch bowl prepared by chaperones for the young people 
to drink, and when, during the progress of the dance, Bynum Tudor 
was requested by one of his friends to walk across the floor he gave as 
an excuse that he was too dizzy. 

It is also in evidence that just prior to going to the dance, and while 
the young men were assembling a t  the drug store, Bynum Tudor, who 
had purchased bottles to put the liquor in, hearing an auton~obile back- 
ing out of an alley, made the statement that "If they outrun me tonight, 
damn if they have not got to go some." After the liquor a t  his father's 
house had been secured and put in the automobile, and while the young 
people were assembling a t  t,he drug store, Bynum Tudor driving his car 
along the street saw one of the young men, to whom he called, "I have 
got it," and taking the young man down on a back street he gave him a 
drink from the liquor in the car. With the liquor stored away in the 
automobile, he called a t  the home of Miss Ruth Tyree and carried her 
from her father's home to the dance a t  the Country Club. Her remains, 
torn, bruised, and lifeless were brought back to this home the next day. 

During the progress of the dance Bynum Tudor, who did not dance, 
was racing up and down the road extending from Winston to the Coun- 
try Club a t  a speed estimated a t  from 50 to 60 miles an hour, some- 
times racing other automobiles and sometimes motorcycles. 

It is also in evidence that about a month prior to this time Bynuin 
Tudor, driving this same car, was racing with two other cars along the 
road from the Country Club to Winston; that two weeks prior to this 
time he had been indicted in Greensboro for violation of the automobile 
law, and his father had compromised the indictment; that on 
Sunday, two days prior to this action, he again violated the au- (342) 
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tomobile law by reckless driving on the street in Winston, and had 
been tried the following day in the police courls, and his father had 
paid the fine, and the very next night his father had permitted him to 
take the car with this young girl in it to the dance. 

It is further in evidence that this dance lasted mtil  about 1 a.m., and 
Bynum Tudor was one of the last to leave. I n  this Buick roadster, be- 
sides hirnself as chauffeur, was his older brother George, also a minor, 
and Miss Ruth Tyree. Another one of the yoLng girls attending the 
dance testified that just before they started to leave for Winston she 
came to the car to speak to Ruth Tyree and found the fumes of liquor 
on him so strong that she shuddered and drew back. Bynum started 
back to Winston driving the car a t  n speed estimated by witnesses as 
between 50 and 60 miles per hour, with the sparnks flying out from the 
manifold 7 or 8 inches long, passing car after car on this crowded 
thoroughfare, which was filled with cars coming back to the city, and 
in a race with Finley Horton, who immediately preceded him to  the 
city, with whom he had made an agreement just before leaving the 
club to have a race. As the Tudor car approach:d Lovers' Lane, which 
was a public road extending from the Country Club, and immediately 
behind the high-powered car driven by Fin Horton in this race, Bynum 
turned too quickly in passing Martin Goodman's car striking the hub 
caps on the front wheel on the Goodman car, sije-swiping and bending 
straight the bumper of that car. The Tudor car with its occupants was 
hurled over a barbed wire fence into an adjoining field, the car upside 
down, himself and brother severely injured, and with the almost life- 
less body of Miss Tyree terribly disfigured hanging on the barbed wire 
fence. The speed at  which he was running when he side-swiped the 
Goodman car was such that his car cut off 4 locust posts 4 to 6 inches 
in diameter as it was hurled into the field. The almost lifeless body of 
hIiss Tyree hanging on the strands of the barbed wire fence, was in 
such a mangled condition that one of the young men fainted in attempt- 
ing to remove it, and when taken to the hospital, where she died almost 
immediately, her body was in such a horrible condition that the hospital 
authorities would not permit her parents to see it. 

The road was an improved highway, 50 feet wide, of which 20 feet in 
the center was concrete and 15 feet on each s de, where the accident 
occurred, was a dirt road. Martin Goodman was driving on the rightr 
hand side of the road and on the concrete near the edge. The Tudor 
car came up from behind without blowing the horn or giving any signal 
of its approach, and when it struck the Goodman car was running ap- 
proximately 60 miles an hour. 
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Upon this record the jury anmered the issues in favor of the 
plaintiff, and assessed the damages a t  $15,000. Judgment and ap- (343) 
peal by defendants. 

0. 0. Efird, Jones R. Clement, and Suink & Hutchins for plaintifj. 
Xanly, Hendren R. TT'ovzble, Pnrrish & Deal, and Holton & Holton 

for defendants. 

CLARK, C.J. This case was before us, 181 S .C.  215, upon facts 
substantially tlie same as in this appeal, and the Court held in an unani- 
mous opinion that "Where the owner of an automobile has his son to 
operate it as his chauffeur, both for business purposes and for the com- 
fort and pleasure of his family, and there is evidence that lie has given 
his permission for that son, just over 16 years of age, to use it in escort- 
ing the plaintiff's intestate, a young girl of about the same age, to a 
dance, it is sufficient, upon the question of the agency of the son, to 
bind the father for negligence which proximately caused the death of 
the plaintiff's intestate when returning from the dance in the automo- 
bile"; also, that "It was the duty of the father not to entrust the safety 
of the young girl to his son unless he knew that he mas careful and 
prudent in tlie operation of the machine, and he is responsible in dam- 
ages for the death of the plaintiff's intestate proximately caused by his 
son's negligence in driving the machine while acting as an escort." 

On this second trial, the evidence was much strengthened for tlie 
plaintiff by the testimony that about a month prior to tlie time of this 
occurrence the chauffeur, Bynum Tudor, had been driving this same 
car, racing with other cars along this same road between the Country 
Club and TJTinston-Salem; that t ~ o  weeks prior to this time he had 
been indicted in Greensboro for violation of the automobile law, and 
his father, George C. Tudor, the defendant, had arranged the indict- 
ment; that on Sunday, two days prior to this occurrence, this 16-year- 
old son had violated the automobile lams by reckless driving on a street 
in Winston, and on the following day had been tried in the police court 
and his father, the defendant, had paid the fine. This was the very day 
before this lamentable occurrence. The father, therefore, had full notice 
of the reckless character of his son as a chauffeur, and his unfitness to 
be trusted in charge of an automobile, especially on an occasion of this 
kind involving the safety and life of a young girl. 

There was, besides, on this trial, evidence of liquor being in the car, 
its distribution by the chauffeur and his older brother, also in the car, 
and the defendant's brief stresses the evidence that the chauffeur him- 
self (though denied by him under oath) on that occasion was drinking, 
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if not intoxicated. There was much evidence, ~mcontradicted, of the 
disregard of the law, not only in reckless driving and speeding 

(344) far in excess of that forbidden by law, but according to the 
brief of defendant's counsel, of a violation of law against driv- 

ing an automobile while being intoxicated. For these acts of negligence 
the defendant was responsible both for having p1,iced his son in chargi. 
of the car and by reason of his liability for the negligence of his agent. 

The plea of contributory negligence is thus set out: "Said Bynum 
Tudor undertook to pass one or more of said cars and to reach the 
home of plaintiff's intestate in advance of her guest, and that the rate 
of speed a t  which he was driving and his effort to pass cars were due 
entirely to the request of plaintiff's intestate; and the said plaintiff's 
intestate a t  all times acquiesced in and approved the method and man- 
ner of driving of Bynum Tudor, and these defendants plead as contrib- 
utory negligence in bar of plaintiff's recovery the aforesaid acts and 
conduct of plaintiff's intestate." 

It is not alleged, nor is there any proof tending to show that the un- 
fortunate victim of this accident was an employee, or had any control 
whatever, or attempted to exercise, by any act, any control whatever 
over the operation of the car. The burden was upon the defendants to 
sustain the plea of contributory negligence by the' greater weight of the 
testimony, and there is a want of any evidence sufficient to be consid- 
ered by the jury, who, however, have negatived it. C.S. 523; Cogdell v. 
R. R., 132 N.C. 855 (Walker, J.); Watson v. Farmer, 141 N.C. 454; 
Wright v. R. R., 155 N.C. 329 (Allen, J.). The only proof offered was 
the testimony of George C. Tudor, Jr., the brother of the chauffeur, 
that on the way home Ruth Tyree asked B y n ~ m  Tudor to "get her 
home in a hurry in order to get there before Miss McKinsey, because 
if she did not get home before Miss McKinsey did her mother would 
think she had been riding after the close of the cance." This was prop- 
erly excluded by the judge. It did not show any control of the car, or 
any request for an excessive speed, or tend to show that the request was 
the proximate cause of the death of this young girl. It was a perfectly 
reasonable request, and was not competent in a r y  way to support the 
charge that the deceased was responsible or that the remark caused the 
occurrence. 

But  it is said that the following evidence, which was admitted by the 
court, should have that effect: Govan Caldwell testified that about 
three-quarters of an hour before leaving the Country Club for home, 
while the witness and Bynum were talking in the presence of Ruth 
Tyree about having a race with John Casper at  a very rapid rate of 
speed, "Ruth said she wanted to go as fast as I hey had been going," 
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Bynum said, "Let's go now," to which she answered, "No, let's wait 
until we go home," and Bynun1 replied that he would run as fast as 
she wanted to. 

That remark, which was no part of the res gestce, Barker v. 
I n  Co., 163 N.C. 175, though the judge admitted it, and the ex- (343) 
cluded testimony that while in the car on the way home she re- 
quested Bynum to "get her home in a hurry, to get there before Miss 
NcKinsey did, othenvise her mother mould think she had been riding 
after the close of the dance," is all the evidence offered to place upon 
the head of this young girl the responsibility of being the cause of this 
terrible disaster! Neither the plea nor the evidence would have justified 
the jury to come to such a conclusion. To his credit, the boy himself 
did not on his oath make such assertion. On the contrary, in his testi- 
mony he swore frankly, "When I left the Country Club the reason I 
had for driving a t  the rate of speed I did was that I v a s  going home. 
I wanted to pass another car - the car Miss McKinsey was in. I pass- 
ed 3 or 4 cars to the best of my knowledge before I came to the Good- 
man car." He  did not try to put the blame on the girl, but like a man 
said he drove fast because he wanted to pass another car. 

There is no evidence that Bynum Tudor knew what car Miss Mc- 
Kinsey was in, and the mere request by Ruth Tyree "to get her home 
in a hurry" did not license Bynum Tudor to drive a t  the terrific speed 
which was a violation of law. Besides, Fin Horton testified that he and 
Bynum had made an agreement to race back home and Bynum had 
offered to bet $5 on the result. 

The jury found upon the issues submitted that: (1) The plaintiff's 
intestate was killed by the negligence of the defendant Bynum Tudor, 
as alleged in the complaint; (2) that Bynum Tudor was the agent or 
servant of the defendant George C. Tudor a t  the time mentioned in the 
complaint; (3) that the plaintiff's intestate did not contribute to her 
death by her own negligence, as alleged in the answer; and assessed the 
damages. 

The very able counsel for the defense have presented every possible 
exception, but we do not consider it necessary to elaborate and discuss 
more fully the contentions presented. 

The evidence offered as to the conduct and record of Bynum on that 
occasion and before was not to show his general reputation or character, 
but that he was a reckless driver and, taken in connection with other 
evidence, was proof that his father knew or should have known it. In  
Linville v. ATissen, 162 N.C. 100, it is held that the father would be 
liable for entrusting an automobile to his son if the father knew that the 
son was reckless and incompetent. 



370 IN T H E  SUPREME COURT. [I83 

The evidence of negligence of the defendant is practically uncontra- 
dicted and the reliance of the defendants is upon the defense of con- 
tributory ngligence. Notwithstanding that Bynuin and his brother 
both testified that Bynum did not drink anything on that  occasion, the 

brief of the defendant strenuously insists that he was intoxi- 
(346) cated, and that the young girl was guilty of contributory negli- 

gence in that she did not know this (for there was no evidenoe 
that she did), and did not get out of the car, which mas one of the last 
to leave, a t  one 'oclock in the morning, three miles from home, and the 
defendant's brief further stressed the proposition that she was guilty 01 
contributory negligence in view of his fast driving because she did not 
get out of the car (running a t  times 60 miles an hour), and, therefore, 
she and not the defendants is responsible for her death. I n  Hunt v. R.  
R., 170 N.C. 442, the Court said: "It is held by Ihe greater weight of 
authority that negligence on the part of the driver of an automobile 
will not, as a rule, be imputed to another occupant or passenger unless 
such other occupant is the owner or has some kind of control over the 
driver. This is undoubtedly the view prevailing in this State. See the 
learned opinion on this subject by Douglas, J., in Duval v. R. R., 134 
N.C. 331, citing Crarnpton v. Ivie, 126 N.C. 894; both of these discue- 
sions being approved in the more recent case of Baker v. R.  R., 144 
N.C. 37. See, also, Bagwell v. R. R., 167 N.C. 611 McMillan v. R .  R., 
172 N.C. 853." This was quoted with approval in the very recent case 
of Pusey v. R. R., 181 N.C. 142. 

I n  that case the defendant requested an instruction that the plaintig 
should have remonstrated with the chauffeur if he was driving too fast 
and have declined to go with him if the driver was drinking, and if he 
did not it was contributory negligence. But the Court held that i t  was 
not error to refuse such instruction because "Puse:r was a guest riding 
for the pleasure of the trip and had no control over the car and noth- 
ing to  do with driving it." 

It has been repeatedly held that for a person to he responsible for the 
operation of an automobile, he must be the owner of the car which is 
operated by some one under his authority and permission, or he must 
have control of the operation of the car, neither of which functions 
could be attributed to Ruth Tyree, who was a mere guest in the car 
which was entirely under the control of Bynum Tudor under the au- 
thority and by the permission of his father. The above proposition is 
sustained by unbroken authority in this State. A r ~ o n g  other cases are 
Linville v. Nissen, 162 N.C. 95; Taylor v. Stewart 172 N.C. 203; Wil- 
liams v. Blue, 173 N.C. 452; Clark v. Sweaney, 175 N.C. 282; Wilson 
v. Polk, 175 N.C. 490. 
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In  Wzlliams v. Blue, supra, the Court said: "If it should turn out 
upon the trial that defendant Fannie A. Blue mas exercising no control 
over the machine or chauffeur and was occupying it simply as the wife 
of John Blue and with his consent, then she would not be liable. As to 
the defendant Graham, . . . if i t  should turn out upon the trial that 
he did not assist in directing the operation and course of the 
machine a t  the time of the collision, he would not be liable." (347) 

Among the later cases affirming this uniform doctrine of our 
courts is Parker v. R. R., 181 N.C. 103, where, sustaining a verdict of 
$45,000 for damages sustained by a lady riding in her sister's automo- 
bile where the same defense of contributory negligence was set up, the 
Court said: "As to the contributory negligence, the burden of which 
was upon the defendants, the plaintiff was not driving the automobile, 
but was only a guest or passenger in the car. There is no evidence that 
she had any control over the movements of the car, and the negligence 
of the driver, if there was any, cannot be imputed to the passenger," 
citing numerous authorities. 

I n  2 R.C.L. 207, i t  is said: "The prevailing view is that where the 
occupant has no control over the driver, even in a case where the rela- 
tion of carrier and passenger does not exist, the doctrine of imputed 
negligence does not apply." 

I n  view of the negligence of the father in entrusting this machine 
and the custody of the young daughter of a neighbor to the care of a 
reckless and incompetent driver, as he knew his son to be, having but 
recently twice obtained his discharge from the law for reckless driving, 
once on the very day before, and in view of the overwhelming evidence 
of the chauffeur's reckless conduct and violation of law on this and 
previous occasions, i t  cannot be maintained seriously that the remark 
of the girl in a casual conversation three-quarters of an hour before 
leaving in the car that she would like fast driving (but which she de- 
clined a t  that time), and the offered testimony, which was properly 
excluded, that on the way home she said she wanted the chauffeur to 
get home ahead of a certain other car - that these remarks mere the 
proximate cause that this car, running perhaps 60 miles an hour, was 
catapulted 36 feet, by striking another car, cutting down 4 locust posts 
4 to 6 inches in diameter, seriously injuring both the young men, de- 
stroying the car, and ruthlessly extinguishing the life of this bright 
young girl, whose safety had been entrusted to their care. This de- 
fense that "the woman and not the man" was to blame has been often 
asserted throughout the ages, but never on slighter foundation, not even 
on that memorable occasion when i t  was first pleaded by Adam. Gen- 
esis, ch. 111:12. 
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The question of damages was fully discussed before the jury, anJ  
under a charge which mas properly stated, following the uniform deci- 
sions of this Court. Hill v. R. R., 180 N.C. 492, 2nd cases there cited 
by Walker, J. 

The amount assessed by the jury is not reviewable by us, Benton v. 
R. R., 122 N.C. 1009; Cook v. Hospital, 168 N.C. 256, and if it were 
we could not say that the verdict of $15,000 for the untimely death of a 

young girl of about 16 years of age, who mas shown to possess 
(348) good health, an excellent character, and more than usual ability, 

m7as excessive compensation for her death, mder most distress- 
ing and painful circumstances caused by most inexcusable negligence 
on the part of the father and criminal negligence on the part of the 
son, to whose protection and care she had been confidingly entrusted 
by her relatives. 

No error. 

STACY, J., dissenting: There are several propositions of law, laid 
down in the opinion of the Court, with which I do not find myself in 
accord; and, hence, I am constrained to state briefly the  reasons for 
my dissent. 

At the outset it should be observed that the sufficiency of the plea of 
contributory negligence is challenged, for the first time, in the opinion 
of the Court. At no stage of the case, either here or below, has it been 
questioned by any of the parties. Furthermore, giving a liberal con- 
struction to the allegations of the answer, which we are required to do 
under C.S. 535, I think the plea is fully adequate and entirely sufficient. 
Brewer v. Wynne, 154 N.C. 471; Mciliinch v. T r u d  Co., ante, 33. 

"The uniform rule prevailing under our present system is that, for 
the purpose of ascertaining the meaning and determining the effect of a 
pleading, its allegations shall be liberally construed, with a view to  sub- 
stantial justice between the parties. This does not mean that a plead- 
ing shall be construed to say what it does not, but that if it can be seen 
from its general scope that a party has a cause of action or defense, 
though imperfectly alleged, the fact that i t  has not been stated with 
technical accuracy or precision will not be so taken against him as to 
deprive him of it. Buie v. Brown, 104 N.C. 335. As a corollary of this 
rule, therefore, it may be said that a complaint cannot be overthrown 
by a demurrer unless it be wholly insufficient. If in any portion of it, 
or to any extent, it presents facts sufficient to constitute a cause of ac- 
tion, or if facts sufficient for that purpose can be fairly gathered fro~n 
it, the pleading will stand, however inartificially i t  may have been 
drawn, or however uncertain, defective, or redundant may be its state- 



N.C.] SPRIKG TERM,  1922. 373 

ments, for, contrary to the common-law rule, every reasonable intend- 
ment and presumption must be made in favor of the pleader. It must 
be fatally defective before i t  will be rejected as insufficient." Blackmore 
v. Winders, 144 N.C. 212. 

Suppose a pedestrian upon the highway had been injured by this ill- 
fated car and Ruth Tyree had not been killed, can it be said and suc- 
cessfully maintained that she could not have been held responsible, 
along with the driver, for such injury, when the speed of the car a t  
the time was "due entirely to her request"? Clark v. Sweaney, 175 N.C. 
280; White v. Realty Co., 182 N.C. 536. This is the substance of 
the defendants' allegation of contributory negligence; and, if i t  (349) 
be sufficient to render her liable in the supposed case, it ought 
to suffice as a plea in bar of the plaintiff's right to recover here. C.S. 
523, and cases cited thereunder. So much for the sufficiency of the plea. 
I regard the present deciqion of the Court unfortunate in this respect. 
It will rise up to trouble us in the future. 

I an1 also of the opinion that the evidence offered by the defendants, 
tending to support their plea of contributory negligence, mas competent 
and should have been admitted by his Honor below. Its weight and 
credibility, of course, were matters for the consideration of the jury, 
and not for the Court. Loggins v. Utilities Co., 181 N.C. 227. The books 
are full of cases sustaining recoveries where tlie evidence of negligence 
was not anything like as strong as that offered to show the contributory 
negligence of the deceased in the case a t  bar. I do not say the evi- 
dence would or should have been accepted by the jury as true, but it 
was entirely competent, and it mas error in the court below not to have 
submitted it to tlie jury for its consideration. 

It is stated in the opinion of the Court that ''Gowan Caldwell testi- 
fied that about three-quarters of an hour before leaving the Country 
Club for home, while the witness and Bynum were talking in the prej- 
ence of Ruth Tyree about having a race x~ i th  John Casper a t  a very 
rapid rate of speed, 'Ruth said she wanted to go as fast as they had 
been going,' Bynum said, 'Let's go now,' to which she answered, 'No, 
let's wait until me go home,' and Bynum replied that he would run as 
fast as she wanted to." I do not so understand the record. This evidence 
was excluded. The witness was permitted to give the above testimony, 
in tlie absence of the jury, and not in its presence, and this only for 
the purpose of incorporating it in the statement of case on appeal. No 
m~itness was allowed to testify, in the presence of the jury, as to any- 
thing said by tlie deceased while a t  the Country Club, or just before 
the fatal accident. All statements made by her, relating to how fast she 
wanted to ride or why she wanted to go at  a rapid rate of speed, were 
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carefully excluded. This evidence, as offered by the defendants, went 
to the very heart of their plea of contributory negligence, and it must 
be competent. That which is logically relevant is legally relevant, uri- 
less excluded by statutory enactment or some rule of evidence; and 
none has been shown here. It happens, in many (cases, that the very 
fact in controversy is whether certain words were spoken and not 
whether they are true or false; and this is our case. "The law may be 
regarded as settled that wherever, for any reason, an extrajudicial state- 
ment is constituently relevant by reason of its bare existence, proof of 
i t  will be received." Chamberlayne on Evidence, sec. 2595; Means v. 
R. R., 124 N.C. 574. 

All statements made by the decedent :L short time before 
(350) starting on the fatal ride, and all utterance5 made by her while 

in the car and only a moment or so before the accident, mere 
excluded, though the defendants offered to prove them by disinterest- 
ed witnesses and persons not parties to the act on. The defendants 
offered to show by the witness Gowan Caldwell thxt decedent, while a t  
the Country Club, said she wanted to run a t  the same rate of speed 
that Bynum Tudor had been racing, lo which Bynum replied: '(Let's 
go now," and to which she said, "Let's wait until we go home." Also, 
they offered to prove the following by the witness Phil Cranford: "We 
returned from racing with John Casper, and something was said about 
going 60 miles per hour, and RIiss Ruth said she wanted to drive 60 
miles per hour, and Eynum said: 'Let's go now,' and she says, 'No, 
wait until we start home,' and Bynum says: 'All right.' Also, defen- 
dants offered to prove by the witness George Tudor, Jr., the following: 
'Soon after leaving the Country Club she requested that Bynum get 
her home in a hurry in order to get home before Afiss McKinsey did 
because if she didn't get home before RIiss McKinsey did her mother 
would think she had been riding after the close of the dance.' " 

This evidence was offered to establish the alleg~tion of contributory 
negligence to the effect that Bynum Tudor's manner and method of 
driving the car mas attributable to the direction and request of the 
decedent. 

It was stated on the argument that his Honor excluded this evidence 
under authority of Dou~ell V .  Raleigh, 173 N.C. 197; but, to my mind, 
the instant ruling is not supported by what was said in that case. There 
plaintiff's intestate was driving a wagon along a rough street in the city 
of Raleigh. The king-pin broke, throwing the wagon and driver to the 
ground and instantly causing his death. The questlon was whether the 
defective condition of the street or the defective condition of the wagon 
was the proximate cause of the injury. The trial court received evi- 



N.C.] SPRING TERM, 1922. 375 

dence that decedent had said the king-pin was in a defective condition. 
This Court held that such declaration was inadmissible, as an admis- 
sion, because it was not made by a party to the action or by one in 
privity with him, or as a declaration against interest since decedent, be- 
fore the accident, had no interest to serve or to di:s erve. 

In  the Dowel1 case, supra, in effect, decedent said: "My wagon i= 
defective." I n  this case decedent in effect said: "Wait until rye go home 
to drive 60 miles per hour," and "Get me home in a hurry ahead of my 
guest." The Dowell utterance contained a statement of fact, while the 
Tyree utterance contained no statcinent of fact, but was, in forn~, a 
request or an entreaty. The Dowel1 utterance mas offered to prove the 
truth of the matter asserted in i t ;  the Tyree utterance mas offered as 
itself constituting a fact in issue. The D o ~ ~ e l l  utterance mas 
offered as evidence of an independent fact; the Tyree utterance (351) 
was offered as the fact itself and not as an admission or declara- 
tion against interest, nor as evidence of an unrelated fact. Ilerein lies 
the distinction; and it seems to me that the excluded evidence in the 
instant case was clearly competent. 

The request of decedent, made after she and the defendant had stast- 
ed on their trip home and immediately before the accident, is compe- 
tent for another reason. This was a part of the res gestce in that it was 
so closely related to the accident as to form a part of its details. In  tlie 
Dowel1 case, supra, the Court stated that on an examination of the 
cases apparently opposite it would be found that they mere put upon 
the principle (or largely influenced by i t ) ,  that the declarations, by rea- 
son of the fact that they were made a t  the very time of the injury, or 
of their being concomitant therewith in some degree, and explanatory 
thereof, became pars rei gestce. The instant utterance or request, made, 
as i t  was, from one to three minutes before the accident, and bearing 
directly upon it, should have been admitted as part of the res gestce. 

It is stated in the opinion of tlie Court that Bynuin Tudor did not 
testify that he was speeding a t  the request of the deceased. How could 
he, when his Honor had ruled that all statements made by her were 
incompetent? He  alleges i t  in his answer, and made every effort to 
establish it by disinterested witnesses. What more could he do? 

Again, in fairness to the defendants, I think i t  should be said that 
while there is some evidence tending to show that Bynum Tudor was 
drinking on the occasion in question, the overwhelming weight of the 
testimony is that he was not. It is to be regretted, however, that accord- 
ing to his own admission he has taken several drinks recently. This, no 
doubt, weakened his testimony before the jury. But it is not my 
province to lecture or to criticise; I am only stating both sides of the 
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question. It also appears in the statement of th: case that Bynun] 
Tudor was racing back to the city with Fin Horton. I think this, too, 
is a misapprehension of the record. 

I n  the recent case of Langley v. Southern R y .  Co. (S.C.), 101 S.E. 
286, i t  was held that where an automobile driver in driving an automo- 
bile to a depot, heeded the directions of occupants who wanted to board 
a train, the management of the autonlobile was the concurrent act of 
driver and occupants, and the negligence of the driver in driving a t  
excessive speed was imputed to an occupant precluding recovery from 
the railroad for injuries at crossing. The Court said: "The evidence is 
undisputed that plaintiff's wishes as to speed were respected and obey 
ed. Clearly, therefore, the evidence was susceptible of the inference that 
she was responsible for the rate of speed a t  which the automobile was 

being run. I t  matters not whether she had the 'right' to control 
(352) the driver, since i t  is not disputed that she did in fact control 

him." 
In  20 R.C.L., p. 165, it is stated: "One riding in a car driven by an- 

other, though a mere guest and having no control over the person driv- 
ing the car may be guilty of such negligence as to preclude a recovery 
for a personal injury resulting from negligent operation of the car, e. 
g., if the driver, from intoxication, is in a condition which renders him 
incapable of operating the car with proper diligence and skill, and this 
fact is known or palpably apparent to one entering the car, entering 
or remaining in it, may be held negligence on the part of the guest; 
and, likewise, a guest may be held negligent who consents to stay in 
an automobile when the driver attempts to run i t  after dark without 
light on an  unfamiliar road." Lynn v. Goodwin, 170 Cal. 112; L.R.A. 
1915 E, 588; Powell v. Berry, 145 Ga. 696; L.R.A. 1917 A, 306, and 
note; Rebillard v. Minneapolis R. Co., 216 Fed. 503; L.R.A. 1915 B, 
953. 

In  the note appearing in Ann. Cas., 1!116 E, a t  263 et seq., the writer 
says: "But the courts have declared certain conduct on the part of tha 
occupant to be negligence as a matter of lam. Thus it has been held to 
be negligence on the part of the occupant to fail to remonstrate with the 
driver when he is engaged in reckless driving. Jefscm v. Crosstown St. 
By., 72 Misc. 103; 129 N.Y.S. 233. And it has been held that if the 
passenger was aware that the operator was carelessly rushing into dan- 
ger, it mas incumbent on him to take proper steps for his own safety, 
but when the road was strange to the passenger, and there was nothing 
to make him aware of approaching danger, it coulcl not be said as a 
matter of law that he was negligent in failing to (call the chauffeur's 
attention to the danger of the situation. Thompson v. Los Angeles R. 
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Co., 165 Cal. 748; 134 Pac. 809. The occupant of an automobile has 
been held to be guilty of contributory negligence in riding in a motor 
car on a dark night, without lights, over roads which neither the driver 
of the car nor any of the persons with him in the car were familiar. 
Rebtllard v. Minneapolis R. Co., 216 Fed. 503; 133 C.C.A. 9 ;  L.R.X. 
1915 B, 933. 

"Continuing to  ride in an  automobile after knowledge that  the chauf- 
feur is intoxicated, has been held to  show independent negligence on the 
part  of the passenger. Lynn v. Goodwin, 170 Cal. 112; L.R.A. 1915 E, 
588. See, also, Pittsbzug R. CO. v. Kephert (Ind.), 112 N.E. 251. And 
in a case wherein i t  appeared that  both the driver and the occupant 
were drunk, the  occupant was held to be guilty of independent negli- 
gence. Cunninghanz v. Erie R. Co., 137 App. Div., 506; 121 N.Y.S. 
706." 

There was nothing said in the case of Pusey v. R .  R., 181 N.C. 137, 
wliich militates against the principles announced in the cases above 
cited. There plaintiff's intestate was killed because of the alleg- 
ed negligence of the railroad company in maintaining a crossing (353) 
in a defective or unsafe condition; the defense being that  the 
driver of the autoniobile in which plaintiff's intestate was riding was 
driving a t  an excessive rate of speed, and that  plaintiff's intestate was 
guilty of contributory negligence in failing to remonstrate with the 
driver and acquiescing in the rate of speed. There was no evidence that 
the decedent had any control over the car, or had anything to do with 
the driving of it, nor was there any evidence that  the decedent knew 
that  tlie car was being operated a t  an excessive rate of speed. 

I n  the case a t  bar i t  should be borne in mind that  the driver of the 
auton~obile ~ v a s  a boy barely sixteen years of age; that  decedent mas 
a girl of about the same age; that  she was in the high school while he 
was only in graded bchool; that  she ~ v a s  more mature than he;  tha t  a 
short time before they started home she, with knowledge that  he had 
been driving a t  that  rate of speed, stated sl:c would like to ride sixty 
miles per hour, and the defendant Bynun1 Tudor had agreed that  on 
the return trip he would drive a t  that  rate of speed in accordance with 
her request. illoreover, after they had started home, and only a momenc 
or so before the  fatal accident, decedent requcstcd the defendant Bynuin 
Tudor to overtake a car that had departed ahend of thein and to get 
her home before her on-n guest should reach there. 

Although the decedent m s  not tlie oxvner of the car, and was not 
physically engaged in driving it, a t  the time of the injury, the above 
testimony raises a strong inference of fact that  the car was being reck- 
lessly operated a t  her request and in accordance with her wishes. 



It should also be remembered that the relation of guest and host, 
which existed here, was the result of' an offer 011 the part of Bynunl 
Tudor to take Miss Tyree to the dance, and l ~ r  acceptance of that 
offer. Subsequently that relationship was altered, in a measure, a t  the 
request of the guest; the host agreeing to operate the car in a manner 
agreeable to her wishes and in accordance with he17 direction. The guest, 
therefore, by sharing and participating in the running of the car to an 
appreciable extent, if she really did, necessarily assumed a part of the 
responsibility for its operation; a t  least, to my mind, the evidence was 
sufficient to submit the question of her contributory negligence to the 
jury. 

Contributory negligence, such as will bar a recovery, is the negligent 
act of a plaintiff, or plaintiff's intestate, which, concurring and co- 
operating with the negligent act of a defendant, clr one acting for him, 
thereby becomes the proximate cause of the injury, or the cause with- 
out which the injury would not have occurred. 'l'he same rule of due 
care, which the defendant, or the one acting for him, is bound to ob- 
serve, applies equally to the plaintiff or to the phintiff's intestate; and 

due care means commensurate care, und1.r the circumstances, 
(354) when tested by the standard of reasonable prudence and fore- 

sight. O'Dowd v. Netonham (Ga.), 80 S.E. 40. Such contributory 
negligence may consist in doing the wrong thing :it the time and place 
in question, or i t  may result from doing nothing mhen something should 
have been done. This is the universal rule. 

I n  answer to the suggestion contained in the inajority opinion that 
the view herein expressed is but an effort to put the blame: on "the 
woman and not the man," I am content to reply in the words of Levit- 
icus (19 : 15) : "Ye shall do no unrighteousness in judgment; thou shalt 
not respect the person of the poor, nor honor the person of the mighty; 
but in righteousness shalt thou judge thy neighbw." 

Upon the record I think the case should be remmded for a new trial. 

WALKER, J., concurring. 

Cited: Robertson v. Aldridge, 185 N.C. 296; Wallace v. Squires, 
186 N.C. 343; Williams v. R. R., 187 N.C. 351, 352, 355; Allen v. Gum'- 
baldi, 187 N.C. 799; Watts v. LefEer, 190 N.C. 724; Taylor v. Caudle, 
210 N.C. 62; Bogen v. Bogen, 220 N.C. 651; Mclrlroy v. Motor Lines, 
229 N.C. 514. 
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CORA L. DORSETT v. F. A. DORSETT. 

(Filed 19 April, 1922.) 

Husband and WifeMrtrriage-Contracts-Services of WifePromise t o  
Pay-Quantum Meruit. 

For the wife to recover for services rendered to her husband in his busi- 
ness, or outside of her domestic duties, while living together under the 
marital relation, there must be either an express or an implied promise on 
his part to pay for them; and the relationship of marriage, nothing else 
appearing, negatives an implied promise on his part to do so. 

APPEAL by plaintiff from Webb, J., a t  December Term, 1921, of 
GUILFORD. 

This action was brought by the wife to recover of her husband the 
sum of $5,400 upon a quantum nzeruzt for services rendered by her 
while they were living together as husband and wife. The coniplaint 
alleges : 

1. That  the plaintiff and defendant intermarried 21 July, 1917, in 
the county of Guilford. 

2. That  a t  the time of their marriage the defendant was in the 
business, in Greensboro, of repairing bicycles, guns, keys, locks, etc., 
and was doing busmess on Davie Street in the city of Greensboro, in 
a house which he rented for that purpose. 

3. That in November, 1917, after the plaintiff was married, she 
went into the said place of business of the defendant, and besides her 
domestic duties, ~ l i i c h  she carried on, she rcndered service to her hus- 
band by waiting on his customers, made keys, worked on bicycles, guns, 
and other instruments to be repaired which were brought into 
the shop, and other kinds of this character of business; that she (353) 
continued to work for defendant until about 15 Kovember, 1920. 

4. That under the l a m  of North Carolina slie is advised that she 
is entitled to pay for hcr services rendercd the defendant as aforesaid, 
which were worth the sum of $130 per month for the period of three 
years from November, 1917, to 13 November, 1920, amounting to $5,-  
400. 

Wherefore, the plaintiff demands of the defendant the sum of $5,- 
400 and the costs of this action, to be taxed by the clerk. 

The defendant demurred as follom: That it appears from the face 
of said complaint that said complaint does not state facts sufficient to 
constitute a cause of action, for that: 
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1. It appears that a t  the time when plaintiff alleges she worked for 
defendant she and the defendant were married, that she was the wife 
of defendant, and that they were a t  that time living together as hus- 
band and wife. 

2. That the complaint shows upon its face that plaintiff's alleged 
cause of action is upon a quantum meruit for alleged services to defen- 
dant, her husband, a t  a time when plaintiff and defendant were liv- 
ing together as husband and wife. 

The court sustained the demurrer, and dismissecl the action. The only 
exception is to the judgment assigned. 

John A. Barringer for plaintiff. 
King, Sapp & King for defendant. 

CLARK, C.J. This action is based on C.S. 2513, which is as follows: 
"The earnings of a married woman by virtue of any contract for her 
personal services, and any damage for personal injuries or other torts 
sustained by her can be recovered by her suing alone, and such earnings 
or recovery shall be her sole and separate property as fully as if she had 
remained single." 

This statute was recently construed in Kirkpatrick v. Crutchfield, 
178 N.C. 353, in which we said: "It was felt to be unjust and illogical 
that the husband should recover for labor which t1,e wife had performed 
outside the household duties, and on a contract which she had a legal 
right to make 'as if single,' and that when the wife had borne the physi- 
cal and mental suffering of the amputation of her foot and a broken 
arm and other injuries, compensation should go to her and not to her 
husband, who had suffered nothing. The discharge of household duties, 
unending and tiresome, and without limitation of hours, the rearing of 
children, the loving companionship and attentions of a wife, are full 
compensation for her right to support from her hurlband." That case up- 

held the right of the wife to maintain an action "by virtue of 
(356) any contract for personal services, and any damages for personal 

injuries," against a third party. The right of the wife to recover 
her separate earnings, suing alone, was also sustained by Adams, J., in 
Croom v. Lumber Co., 182 N.C. 219. 

In  Crowell v. Crowell, 180 N.C. 516, the Cou1.t held that the wife 
'(might maintain an action against her husband fclr an assault or other 
personal injury, and in such case recover punitive as well as con~pensa- 
tory damages," saying: 'Whether a man has laid open his wife's head 
with a bludgeon, put out her eye, broken her arm, or poisoned her body, 
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he is no longer exempt from liability to her on the ground that he vow- 
ed a t  the altar to 'love, cherish, and protect' her. Civilization and jus- 
tice have progressed thus far with us, and never again will 'the sun 
go back ten degrees on the dial of Ahaz.' Isaiah, 38:8." 180 N.C. a t  p. 
524. Crowell v. Crowell was reaffirmed, on rehearing, Stacy, J., 181 
N.C. 66. 

This case presents an entirely new feature. It is not the case of re- 
covery of compensation on a contract against a third party, nor for per- 
sonal injury against her husband as mell as others, but whether she 
can recover against her husband as upon contract for services rendered 
without any agreement for compensation. 

It may be essential justice, in many cases, that where a wife has 
rendered services outside the discharge of her household duties that she 
should receive compensation, and she certainly can do so where there is 
such agreement with her husband, but in this case there is no such 
agreement expressed or implied, or even alleged. An implied agreement 
for coinpensation always depends upon the surroundings and the condi- 
tions attendant upon the rendition of the services. 

In Prince v. XcRae, 81 N.C. 675, the Court said: "Whether the 
plaintiff's services shall be deemed a gratuity or constitute a claim for 
compensation must be determined by the understanding of both parties. 
If they Tvere intended to be and accepted as a gift or act of benevolence, 
they cannot, a t  election of plaintiff, create a legal obligation to pay." 
The general principle of a quantum merult is clearly stated in Winkler 
v. Killian, 141 N.C. 578, in which Hoke, J., said: "It is ordinarily true 
that where services are rendered by one person for another, which are 
knowingly and voluntarily accepted without more, the law presumes 
that such services are given and received in expectation of being paid 
for, and will imply a pron~ise to pay what they are reasonably worth. 
This is a rebuttable presumption, for there is no reason why a man 
cannot give another a day's work as mell as any other gift, if the work 
is done and accepted without expectation of pay." And that case fur- 
ther says that it is equally well established that where a child resides 
with a parent as a member of the family, "services rendered under such 
circun~stances by the child for the parent are, without more, pre- 
sumed to be gratuitous, and no promise will be implied and no (357) 
recovery can be had without proof of an express and valid 
promise to pay, or facts from which a valid promise to pay is to be rea- 
sonably inferred. This last position is usually considered as an excep- 
tion to the general rule, and in this and most other jurisdictions obtains 
both as to adult and minor children." 
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This same reasoning, i t  seems, should apply with equal if not greater 
force where the services are rendered by the wife, though outside her 
household duties, in aiding her husband in the support of the family. 
It is not usual, certainly, that the wife should receive compensation in 
such cases, and obligation of payment cannot arise in the absence of an 
express agreement or such facts and circumstances from which an itn- 
plied promise will arise, independent of the mere fact that the services 
were rendered by the wife to the husband outside her household duties. 

The general principle as to implied promises to pay as between mem- 
bers of the family has been thus stated: "Where it is shown that a 
person rendering services was a member of the family of the person 
served, and received support therein, a presumption of law arises that 
such services are gratuitous, and, in such cases, before the person render- 
ing the service can recover, the express proinise of the party served 
must be shown, or such facts and services as will autqorize the jury to 
find that there was the expectation by the one of receiving and by the 
other of making compensation therefor." This has bem repeatedly and 
uniformly held by our courts. Among the numerous cases in point is 
Dodson v. McAdams, 96 N.C. 149, in which it is said: "The presump- 
tion against a promise to pay for such labor may be overthrown by an 
agreement to pay for the same, appearing in terms or when there is 
proper proof to establish the same." I n  rlvitt v. Smith, 120 N.C. 393, 
the Court said: "In ordinary dealings the law imp ies a proinise to 
pay for services rendered by one for another. This presumption may 
be rebutted by the relations of the parties, as father and child, step- 
father and child, and grandfather and child, etc. In  thz absence of some 
express contract, express or implied, showing an inte2tion on the part 
of one to charge and the other to pay, the presumption is rebutted by 
the relationship." Cited, Ellzs v. Cox, l7(i N.C. 61P; Stallings u. Ellis, 
136 N.C. 72; Hicks v. Barnes, 132 K.C. 120, and other cases. 

The principle running through all the cases is nov:here better sum- 
med up than by Walker, J., in Dunn v. Curm'e, 141 N.C. 127: "These 
cases establish the principle that certain relations existing between the 
parties raise a presunlption that no payment was expected for services 
rendered or support furnished by the one to the oth:r. The presump- 
tion standing by itself repels what the law would otherwise imply, 

that is, a promise to pay for them; but this presumption is not 
(358) conclusive, and may in its turn be overconle by proof of an 

agreement to pay, or of facts and circumstancw from n.hicl.1 the 
jury may infer that payment was intended by one of the parties and ex- 
pected by the other." 
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It is true that in none of our cases was the relationship that of hu+ 
band and wife, but the principle applies with as full or greater force in 
such a case as in those which have been presented. 

TT7here tlie wife has rendered services to a third party, the statute 
gives her a right to recover her earnings for herself without any partic- 
ipation therein by the husband, and she is also entitled to recover 
against her husband, or any one else, for injuries sustained; but we 
have no case holding (and it would be contrary to the principle laid 
down in the cases we have cited, obtaining as to other relationships 
in the family) that a wife can recover for services rendered to her hus- 
band in the absence of an express agreement or facts and circumstances 
from which a jury can mfer either an express promise or the under- 
standing and intention of the parties that the wife should receive 
compensation. 

There are instances where there is not only a matrimonial partner- 
ship between a husband and wife, but a financial or business partner- 
ship; also, where the wife is to receive compensation from her husband 
for services rendered, but in all such cases the business partnership, or 
the liability of the husband to the wife for con~pensation, must arise 
out of an agreement, not out of the marital relation, ex jure nzarito, 
which, if i t  extended to business matters, would make each responsible 
for the debts of the other. 

In  this case there mas not even allegation of such contract, or of an 
understanding or intention between tlie parties that the wife should re- 
ceive compensation. 

The judgment sustaining the demurrer is 
Affirmed. 

Cited: Hinnant v. Power Co., 189 N.C. 125; Brown v. Williams, 196 
N.C. 250; Etheredge v. Cockran, 196 N.C. 684; Staley v. Lowe, 197 
N.C. 245; Helmstetler v. Power Co., 224 N.C. 824; Ritchie v. White, 
225 X.C. 455; Carlisle v. Curlisle, 225 N.C. 466; Eggleston v. Eggles- 
ton, 228 N.C. 674; Sprinkle v. Ponder, 233 N.C. 317. 
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DAISY EVANS v. JUNIOR ORDER UNITED AMERICAN 
& ~ E C H k ~ I C S  ET AL. 

(Filed 19 April, 1922.) 

1. Heneficial Associations-Inswmc~National Councils-Local Councils 
-Principal and  AgenLCorpora t ions .  

Where the national council of a fraternal order, authorized by its char- 
ter "to establish, maintain, control, and regulate a department for the pay- 
ment of funeral benefits to the members of the order," operated over an 
extensive territory through local councils, such local or subordinate councils 
are  agents of the national council for the purposes expressed in its charter. 

Where the national council of a fraternal order writes funeral benefits 
through its local councils under the provisions of its (charter and by-laws 
adopted in pursuance thereof, the agency thus created L not affected by the 
provisions of a by-law of the national council under which the local council 
forfeits its membership by not remitting assessments co'lected within stated 
intervals, as  against the rights of the beneficiary under a policy of a de- 
ceased member enrolled by the local council, who has died in good stand- 
ing therein with his assessments duly paid. 

3. Issues-Pleadings-Iiiswa~ice---Good Health. 
Where it is alleged in defense to an action to recover of a fraternal order 

the amount due the beneficiary as  a funeral benefit, that a t  the time of the 
enrollment of the deceased his health was bad as  to certain particulars, 
which aroided the policy, it is not error for the trial judge to confine the 
inquiry to the particulars alleged in the rmswer, and refuse to submit one 
tendered by the defendant as  to the general sound bodily health of the de- 
ceased a t  that time. 

In an action to recover funeral benefits from a fraternal order, declara- 
tions of the deceased a s  to his health made subsequentl;~ to the time of his 
enrollment, are  not admissible as evidence against th~: beneficiary in his 
action against the benefit society. 

APPEAL by defendants from Long, J., a t  January Term, 1922, 
(359) of GUILFORD. 

This is an action by the beneficiary to reco\.er upon an insur- 
ance (funeral or death benefit) policy in the funeral t~enefit department 
of the defendant, the National Council of Junior Order United Ameri- 
can IUechanics. The defendant is a corpolqation, with its principal place 
of business a t  Pittsburgh, Pa., and maintains and conducts a funeral 
benefit department for the purpose of paying funeral benefits to its 
members. Buffalo Council, No. 202, is a subordinate council of the de- 
fendant, and is and has been continuouslj~ enrolled in the funeral bene- 
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fit department thereof since before the plaintiff's intestate, H. Norwood 
Evans, became a member of said local council. He became a member 
of said subordinate council several months before his death, which oc- 
curred about 23 February, 1920. His dues and assessments for funeral 
benefits were paid up until the time of his death. He was enrolled in 
the funeral benefit department of tlie defendant, and Daisy Evnns, the 
plaintiff in this case, is his widow, and also his dependent, and there- 
fore his beneficiary. From the verdict and judgment in favor of the 
plaintiff, the defendant appealed. 

R. C. Strudwick and N. L. Eure for plaintiff. 
Douglass & Douglass and Murray Allen for defendant. 

CLARK, C.J. Article VII, section 13, of the constitution of the de- 
fendant enumerates the powers reserved to the National Council, and 
subchapter 26 thereof reads as follows: "To establish, main- 
tain, control, and regulate a department for the payment of (360) 
funeral benefits to the membcrs of the order." 

This is the only section in the constitution of the defendant referring 
to a funeral benefit department, and is the only section granting to 
the defendant the right to establish such department. It appears, there- 
fore, that this department was established for the purpose of paying 
funeral benefits to members of the order, and not for the purpose of re- 
insuring the subordinate councils. ,4ny by-law attempting to malie the 
defendant a reinsurer only is contrary to this provision of the constitu- 
tion, and can have no force or effect as against the plaintiff. 

Since the funeral benefit department is formed for the express pur- 
pose of paying funeral benefits to tlie members of the order, and as 
the defendant chooses to do the funeral benefit business through the 
local councils, it thereby makes the local or subordinate council its 
agent for the purpose. 

In Bragaw v. Supreme Lodge, 128 N.C. 360, the Court cited with 
approval the cahe of Schwnck 21. Geigenseitiger TVittulen und T17aisen 
Fozd, 44 Wis. 373, as follows: "The subordinate lodge acts for and 
represents the defendant in making the contract with the member, 
unless me adopt as correct the idea that the rncmber, by some one-sided 
arrangement, makes a contract with himself through his agent." 

Whenever a subordinate council makes application for enrollment in 
the funeral benefit department, it is required, under Division T?II, 
section 6, paragraph 3, of the lams of the defendant, to make a pledge 
as follows; "We have adopted, or hereby agree to adopt upon enroll- 
ment of this council in the funeral benefit department, a by-law pro- 
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viding for the payment to the legal dependent of :L deceased brother, 
irrespective of the time of membership of the said brother in this coun- 
cil, the full amount received by his council from the funeral benefit d e  
partment, less the cost of preparing the claim, and all other charges 
legally due the council a t  the time of death." 

The foregoing law of the defendant requires the local council to 
pledge itself that i t  will act as the agent of the defendant to distribute 
funeral benefits to members of the order. 

Under Division VIII,  section 12, of the laws of the defendant, i t  is 
attempted to make enrollment of councils in the funeral benefit depart- 
ment optional, but instead of being optional, it is mede obligatory upon 
every council within the State of North Carolina to  become enrolled in 
said department or not to be enrolled in any funeral benefit association 
a t  all. 

The section reads as follows: "It shall be optional with any council 
of the Junior Order United American hlechanics to be enrolled in the 

funeral benefit department as provided hereir, but no council of 
(361) the order shall hereafter be permitted to become members of or 

connected with any so-called funeral benefit association or or- 
ganization whose business may be to pay funeral or death benefits, and 
which is not connected with and controlled by the Kational Council, 
Junior Order United American Mechanics of the United States of 
North America: Provided, that the foregoing shall ir no wise affect any 
state death benefit association now in existence whose activities and 
jurisdiction is now and shall continue to be exclusiv~~ly confined to such 
states and limited in its membership to menlbers cf the Junior Order 
United American Mechanics." 

To show further that the subordinate council is a part and parcel of 
the National Council, and that its acts are the a& of the National 
Council even the property of the local council is held in trust for the 
National Council, as appears from Division V, chapter 13, section 6, of 
the laws of the defendant, which reads as follows: "All funds, moneys, 
and property of whatsoever kind or description accumulated or held by 
any council of the order, state or subordinate, shall be accumulated and 
held solely in trust for and as provided by the National Council, and 
upon the severance of either of said councils from its relations with the 
National Council by disbanding, withdrawal, expulsion, dissolution, or 
revocation of its charter, or by its ceasing to exist as a council of the 
order in any manner, all of said funds, moneys, and property shall 
immediately thereafter revert to the National or State council as the 
case may be, to be held by it for the uses and purposes of the order." 
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The foregoing shows that  the  local council has absolutely no inde- 
pendence of its own, and must act, if a t  all, as agent for the National 
Council, the defendant in this action. 

I n  Division VI I I ,  section 13 of the Ian-s of tlie Kational Council, the 
recording secretary of the local council is expressly made the agent of 
the defendant for tlic purpose of sending in the names of members of 
the  local council to be enrolled in the funeral benefit department, and 
also for the purpose of sending in assessments for funeral benefits to 
said department. The section reads a s  follows: "Iminediately after 
the initiation, reinstatement, or admission by card of a member in any 
council tha t  has already been admitted to  the funeral benefit depart- 
ment, if such member possesses the qualifications prescribed in section 
8 of these laws, the recording secretary of such council shall forward to 
the secretary, on blanks provided for that purpose, the name of such 
member in full, his number upon tlie roll, his age a t  last birthday, and 
his occupation and address, and the recording secretary shall certify 
that  such member is in sound bodily health and free from any disease, 
together with 35 cents if in Class A, or 70 cents if in class B, which 
shall be for the enrollment fee and the assessment of such mem- 
ber for the month in which his name is enrolled in the funeral (362) 
benefit department, and the secretary shall immediately upon 
receipt thereof enroll the name of such member on the roll of his coun- 
cil in the funeral benefit department, and beginning with the date of 
such enrollnlent and thereafter his council shall be entitled to all 
benefits thereof." 

Relative to the duty of the recording secretary of the subordinate 
council as to forward~ng assessments for members of the funeral bene- 
fit department, Division VI I I ,  section 14, of the laws of the defendant 
reads as follows: Paragraph 1. "On or before the tenth day of each 
month there shall be paid by each council for each member on its roll 
in the funeral benefit department on the first day of the current ~ n o n t ' ~ ,  
a regular monthly assessment as provided by law. It shall be the duty 

of the recording secretary of each council enrolled in the funeral bene- 
fit department to forward such monthly assessment to the secretary on 
or before the tenth day of each month, using blanks furnished by the 
secretary for tha t  purpose, and should such payment not reach the office 
of the secretary by the last day of the month, such council shall tliere- 
by, ips0 facto, be suspended and not entitled to benefits until such sus- 
pension shall heve been removed." 

I n  Bragaw v. Supreme Lodge, above cited, a t  page 339, i t  is said: 
"To invest the secretary with the duties of an  agent and to deny his 
agency is a mere juggling of words. Defendant cannot thus play fast 
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and loose with its own subordinates. Upon its theory the policyholders 
had absolutely no protection. They mere bound to make their monthly 
payments to the secretary of the section (local lodge), who was bound 
to remit then1 to the board of control (Supreme Lojge),  but they (the 
assured) could not compel him to remit, and were thus completely a t  
his mercy." 

The Court, in Bragaw v. Supreme Lodge, cited atlove, a t  top of page 
360, cites with approval Murphy  v. Independent Order of Jacob, 27 
So. 624, in which it is held: "Under a by-law of a beneficial associa- 
tion declaring that officers of subordinate lodges shdl  be agents of the 
body that elects them, and not of the Grand Lodge, the latter cannot 
escape liability on a certificate of membership by r3ason of the failure 
of the subordinate lodge to do its duty in paying assessments to the 
Grand Lodge." 

See, also, Carden v. Sons and Dazighters of L i b w t y ,  179 N.C. 399; 
Connor v. Odd Fellows, Ibid,  494; Hart  zl. TVoodmefi, 181 N.C. 488. 

It follows, therefore, that the objection that the defendant is not 
properly the party defendant cannot be sustained. The by-law that the 
officers of subordinate lodges shall be agents of tl-e lodge that elects 
them and not of the defendant, the National Council, cannot avail, for 

the latter cannot escape liability for the :zction of the local 
(363) lodges who are their agents to  make the coll~xtions and forward 

to the national lodge the funds out of which the payments are 
made on these funeral benefit policies. 

The National Council is the proper party to pursue in this action. 
Gilbert v. Dalton Council, 25 Ga. App. 131. 

The defendant in its answer alleged that the said R. Norwood Evans, 
when he became a member of Buffalo Council, No. 202, "was not in 
sound bodily health, but was afflicted and suffering jrom chronic middle 
ear trouble and chronic mastoiditis, which had demcnstrated itself prior 
to said initiation and enrollment, and that under the by-laws of the 
defendant and said subordinate councils, the defendmt was not liable." 
The court submitted the following issue in the ex2,ct language of the 
answer, "Was H .  n'orwood Evans, a t  the time he joined Buffalo Coun- 
cil, No. 202, Junior Order United American hIechanics, suffering from 
chronic middle ear trouble and chronic mastoiditis which had demon- 
strated itself prior to the initiation of his name in the funeral benefit 
department of the Kational Junior Order?" to which the jury answer- 
ed "No." 

The defendant excepted because the issue was noi; submitted in these 
words: "Was the said H. N. Evans in sound bodily health a t  the time 
he mas taken into the order." etc., but the answer set up specifically 
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the particulars in which the health of the said Evans was defective, and 
i t  would have been an injustice to the plaintiff to have broadened the 
issue into a general inquiry as to the general bodily health of the insur- 
ed. It does not appear that there had been any motion to anlend the 
answer in this rcspcct, and certainly there is no record that such motion 
was allowed. The defendant selected its battle ground and the issue was 
fought out in accordance therewith. 

Lastly, the defendant excepted because the court excluded deposi- 
tions as to  statements of H. N. Evans made some time subsequent to 
the enrollment of his name in the funeral benefit department of the 5 3 -  
tional Council, Junior Order. 

I n  14 R.C.L., p. 1438, sec. 601, in regard to the "Admissions and Dec- 
larations of Insured," it is said: "It may be laid down as a general 
rule established by the weight of authority, that, where the defense in 
an action on a contract of life insurance is based on the alleged falsity 
of statements contained in the application, admissions, or declarations 
of the insured, whether made before or after the policy was issued, are 
not admissible against the beneficiary, unless they were made a t  a period 
not too remote in time from the making of a contract of insurance, and 
were of such nature as to be a real probative force in determining the 
truth or falsity of such statements; apparently on the ground that the 
contract of insurance is between the insurer and the beneficiary; 
that the insured is not a party to the suit; and that the benefic- (364) 
iary has a vested interest in the policy of which he cannot be 
deprived by the insured except by some act in violation of the condi- 
tions of the policy. Where, however, the declarations of the insured, are 
a part of the res gestce they are admissible, though their purpose has 
been limited to showing knowledge and not as evidence of the facts 
stated. If the declarations relate to the cause of an accident and death, 
and are a part of the res gestce they are also admissible." After laying 
this down as a general rule, i t  is added that some courts have held that 
the admissions and declarations of the insured are admissible against 
his beneficiaries in the case of benefit societies because the beneficiary 
has no vested rights though other courts have held that the same rule 
applies to such policies as in the case of an ordinary life policy. 

In  Taylor v. Grand Lodge  (Minn.), 11 L.R.A. (N.S. 1908) 92, the 
whole subject is discussed in a very elaborate note, and while there is 
some conflict on this point evidently the weight of the reasoning and 
of authority is that the same rule applies as in ordinary life insurance 
policies, and that admissions of the insured, especially when made af- 
ter the date of the policy are not competent evidence against the bene- 
ficiaries therein. We think his Honor correctly followed the better rea- 
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son in excluding the testimony offered of admissions by the insured 
made subsequent to the issuance of the benefit policy. 

I n  Jones on Evidence, sec. 242, it is said: "It is generally held that 
there is no such privity of interest between an insured person and his 
beneficiary as to admit the declarations of the formsr in actions on life 
insurance policies." Certainiy this is almost the unbroken line of de- 
cisions as to ordinary life insurance, arid we think as already stated, 
that while the authorities are divided, in this respe~:t, as to the admis- 
sibility of evidence of this kind on actions on benefit policies, that the 
reason of the thing does not justify any difference as to the admissibility 
of evidence in the latter case. 

There is no controversy as to the amount to be recovered ($500) if 
the validity of the policy is sustained. 

No error. 

Cited: Gurley v. Junior Order, 215 X.C. 794; Gray v. Insurance Co., 
254 N.C. 290. 

ROBERT L. SNOW v. HOBART HAWICES. 

(Filed 19 April, 1922.) 

Contempt of court is not only a willful disregard or disobedience of its 
orders, but such conduct as tends to bring the authority of the court and 
the administration of the law into disrepute, or to defeat, impair, or prej- 
udice the rights of witnesses or parties to pending litigation. 

2. Same--Common Law-Classification-Statutes. 
Contempt of court is classified at  common law as  direct contempt, or 

words spoken or acts done in the presence of the court tending to defeat or 
impair the administration of justice, arid consequent::al or indirect or con- 
structive contempt, having a like tendency, done a t  11 distance, and not in 
the presence of the court, and is preserved with its distinction by our stat- 
ute, C.S. 978, 985, in the former of which the offendel, may be instantly ap- 
prehended and dealt with, and in the latter by a r ~ l e  issued based upon 
affidavit requiring the suspected party to show cause why he should not be 
attached; and in either instance the guilty person may be suitably punished. 
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3. Same-Inherent Powers-Legislative Powers. 
The power to punish for either direct or indirect contempt is inherent in 

the court as necessary to its exercise of its other powers, and is a part of 
the fundamental law which the Legislature can neither create nor destroy. 

4. Same-Jurisdiction-Culminating Effect. 
Where a defendant has been liberated on bail by a bond given by him- 

self with his father as surety, in plaintiff's action to recover damages for 
the seduction of his daughter, and in proceedings as  for indirect contempt 
it is found as a fact by the Superior Court judge hearing the same that 
the respondent, the defendant's father, meeting the plaintiff in another 
state, procured his written agreement to have his pending suit dismissed 
through fear of arrest and imprisonment: Held, the act of the respondent 
in obtaining the writing under illegal duress, was punishable as  for in- 
direct contempt of court; and he having submitted to the jurisdiction of 
the court wherein the action was pending, the unlawful scheme, though 
originating in another state, was coextensive with the illegal purpose cul- 
minating in our court, and there punishable. 

APPEAL by respondent from Long, J., a t  October Term, 1921, of 
SURRY. 

Rule to attach W. A. Hawkes as for contempt. 
The plaintiff brought suit against the defendant to recover damages 

for the seduction of the plaintiff's daughter, and upon proceedings in 
arrest and bail the defendant executed a bond with his father, W. A. 
Hawkes, as surety. Later, the plaintiff and W. A. Hawkes happened to 
meet each other in Hillsville, Va. There W. A. Hawkes compelled the 
plaintiff by threat of immediate imprisonment (in default of bail) to 
affix his signature to a withdrawal of, or an agreement to with- 
draw, his suit against the defendant, then pending in Surry (366) 
County, N. C. Upon plaintiff's affidavit a rule was served on 
said W. A. Hawkes to show cause why he should not be attached as for 
contempt. The respondent answered the rule, and did not question the 
court's jurisdiction of his person. Several affidavits were filed, and a t  
the hearing his Honor found, in substance, the following facts: 

The plaintiff duly instituted the above entitled action in Surry, where 
the cause arose, and obtained an order for the arrest of the defendant, 
and the defendant entered into bond in the sum of $5,000 with the re- 
spondent as surety. The summons was duly served and the pleadings 
were regularly filed. After the action had been instituted and while it 
was pending W. A. Hawkes met the plaintiff in Hillsville and told 
him that  Hawkes and the clerk of the court of Carroll County, Va., had 
found a bill of indictment pending in the court there charging the 
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plaintiff with burning Hawke's barn some fifteen years before that 
time, and that if the plaintiff did not withdraw the suit pending in 
Surry, Hawkes would have plaintiff arrested before Ee could leave town. 
Plaintiff could give no bail a t  Hillsville, and to a ~ o i d  arrest and im- 
prisonment he signed the paper referred to purportin; to be a receipt or 
agreement executed in consideration of $10. The plaintiff can neither 
read nor write, and did not understand the full me,ming of the paper. 
The plaintiff is satisfied that his daughter was debauched by the defen- 
dant. W. A. Hawkes for many years has had the general reputation of 
being a blockader, and now has the general reputation of intimidating 
witnesses and parties who appear against him and of exerting a c,e- 
moralizing influence on the entire community in arhich he lives. His 
general character is bad. 

His Honor further found as a fact that procuring the plaintiff's sig- 
nature to the paper by the means set out, tended by its operation to em- 
barrass and obstruct the due administration of jusiice in the pending 
suit, and pronounced judgment, from which the respondent appealed. 

J. H. Folger for appellant. 
Carter & Carter for appellee. 

AD.~NS, J. Contempt of court signifies not only a willful disregard 
or disobedience of its orders, but such conduct as tends to bring the 
authority of the court and the administration of the law into disrespect 
or to defeat, impair, or prejudice the rights of witnesses or parties to 
pending litigation. At common-law contempts were classified as direct 
and consequential. Direct contempt may be define~j as words spoken 
or acts done in the presence of the court which tend to defeat or obstruct 

the administration of justice; and consequential, or indirect, or 
(367) constructive contempt is an act, having like tendency, done a t  a 

distance, and not in the presence of the c o ~ r t .  The distinction 
between these classes is preserved in our statute law. Acts punishable 
for contempt are set ont in section 978, and acts punishable as for con- 
tempt in section 985 of the Consolidated Statutes. In  case of the form- 
er the offender may be instantly apprehended and Aealt with, but for 
the latter, ordinarily a rule based upon affidavit is issued requiring the 
suspected party to show cause why he should not tle attached. But in 
either instance suitable punishment may be administered. I n  McCown's 
case, 139 N.C. 95, Walker, J., in a learned and coniprehensive opinion 
said, in substance, that the power of the courts to punish for contempt 
is a part of the fundamental law; that it is not conferred by legisla- 
tion, being an inherent power which the Legislature can neither create 
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nor destroy; and that it arises from necessity, because it is necessary to 
the exercise of all other powers. And Blackstone characteristically re- 
marks that the process of attachment for contempt "must necessarily 
be as ancient a s  the laws theniselves." 4 131. 286. 

The respondent does not controvert the power of the court to punish 
for contempt, whether direct or constructive; but to the judgment ren- 
dered in the case a t  bar he interposes t v o  objections. He contends (1) 
that the act complained of is not punishable as for contempt, and (2) 
that if i t  is, the act was done outside the territorial jurisdiction of the 
court. 

As to the first contention, the instant question is whether the means 
used by the respondent to effect dismissal of the plaintiff's suit tended 
to impair or prejudice the rights or remedies of the plaintiff, or to de- 
feat the administration of justice. At common law contempt might be 
committed by treating mith disrespect the rules or process of the court, 
or by perverting such process to the purposes of private malice, ex- 
tortion. or injustice. 4 B1. 286. The common-law principle includes 
any attempt to intimidate or willfully and unlawfully to prevent a 
person from instituting or defending an action in any court of record. 
Rapalje on Con., 27 n, 1. To compass the same end our statute in like 
manner provides that every court of record shall have power to punish 
as for contempt any person whose unlawful interference mith the pro- 
ceedlngs in any action shall tend to defeat, impair, impede, or prejudice 
any party's rights or remedies, and that such power shall extend to all 
cases n-here before the statute Tas enacted attachments and proceed- 
ings as for contempt had been adopted and practiced in courts of record 
for the enforcement of remedies or the protection of rights. C.S. 985, 
subsecs. 3 and 7. This principle is applied in numerous decisions. I t  
has been held, for example, that a person who presents to the court a 
fraudulent claim for the payment of money, or willfully inter- 
poses a false answer, or decoys a witness or dissuades him from (368) 
attending the trial, or insults, on account of an adverse verdict, 
a juror who has been discharged, or willfully does any other act which 
tends to defeat the rights of any party to a pending action may be 
punished as for contempt. In  re Fountain, 182 N.C. 49; S. v. Moore, 
146 K.C. 653; In re Young, 137 N.C. 553; I n  re Gorham, 129 N.C. 481; 
Ex parte Toepel, 102 N.W. 369; Scott 21. State, 109 Tenn. 390. Here 
it may be noted that the last paragraph of section 973 is applicable not 
to constructive but to direct contempt. If the respondent, by the direct 
application of overpowering physical force, had obtained dismissal of 
the plaintiff's suit, his act would have been no more effective than in- 
timidation or duress by a threat of imprisonment; and the written agree- 
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ment procured under duress, although the court was not in session, was 
unquestionably an act which tended directly to interfere unlawfully 
with the pending suit, and to impair the remedy anc! defeat the rights 
of the plaintiff. 

The second objection involves a question of jurisciiction, but in our 
opinion i t  cannot avail the respondent. It is true that the plaintiff's 
signature to the alleged agreement was procured in Virginia, and that 
the court had no extra-territorial jurisdiction; but since the respondent 
appeared in court, answered the rule, and made his dcfense the question 
of jurisdiction is material only as it relates to the operation and ulti- 
mate effect of his wrongful act. It is perfectly obvious that the respon- 
dent's paramount object was to  secure dismissal of the plaintiff's suit 
by fraud, deceit, and imposition on the court. The imposition was to 
be consummated in the county where the action wa.3 pending through 
an unlawful scheme which was intended to be not only continuing, but 
coextensive with the illegal purpose, and therefore operative in the 
Superior Court of Surry. The  respondent,'^ act is pliiinly embraced in 
the provisions of the statute to which we have referred and the mere 
fact of his absence a t  the time he put the agency in motion cannot 
absolve him from the imputation of constructive contempt. 

There being no error in the record, his Honor's judzment must be 
Affirmed. 

Cited: Galyon v. Stutts, 211 N.C. 123. 

BERNICE W. SUTTON, BY HIS NEXT F R ~ N D ,  GEARGE W. SUTTON v. 
MELTON-RHODES CONPANY, INC. 

(Filed 19 April, 1922.) 

1. Appeal and  E r r o H b j e c t i o n s  a n d  Exceptions-Broadside Exceptions. 
Exceptions to the admission of evidence on the trial, which is correct in 

part, without specifying that which is objectionable, are too generally taken 
to be considered on appeal. 

2. Employer a n d  Employee--Master a n d  ServantNegligenc+Sslfe  Ap- 
pliances-Evidence. 

Where the principle requiring an employer to furnish his employee rea- 
sonably safe tools and machinery with which to perform his services is in- 
volved in the issue as  to defendant's negligence in an action to recover dam- 
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ages for a personal injury, evidence as to the machines in other like fac- 
tories, upon the question of whether the one causing the injury was of as 
safe a character as those approved and in general use, is competent. 

3. S a m ~ ; \ ' o n s u i t T r i a l s .  
Where there is evidence that a machine a t  which the plaintiff mas in- 

jured while in the course of his employment was not of the kind as that ap- 
proved and in general use for the same character of work, and that an im- 
perfection in the machine caused the injury, a nlotion as  of nonsuit is prop- 
erly denied. 

4. he-3 l inors - Ins t ruc t io~l  t o  Employees-Duty of Employer--Warn- 
ings. 

The plaintiff, a boy of fifteen years of age, mas employed to work a t  a 
power-driven n~achine, and was alleged to have been injured by the negli- 
gence of the defendant, of which there was evidence on the trial, and, 
among other things, that the boy v a s  not instructed by his employer, the 
defendant, as  to its proper operation: Held, it was the duty of the defen- 
dant to have previously given to plaintiff such warning and instruction as  
was reasonably required by his youth, inexperience, and want of capacity 
to enable him, with the exercise of ordinary care, to perform the duties cf 
his employment, under the existing conditions, with reasonable safety to 
himself. 

5. Employer a n d  Employee--Master a n d  Senan+--Dangerous Instrumen- 
talities-Duty of Master. 

I t  is the duty of the employer to select a power-driven machine, a t  which 
his employee is required to work in the performance of his duties, with 
reasonable care and prudence as  to its safety, and it is actionable negli- 
gence where the employer has failed to select one that is reasonably safe 
for the work to be done, or one that he knew to be defective, or where he 
should have known it  in the exercise of ordinav care, and the defect pros- 
inlately caused the injury complained of in the employee's action. 

6. Same - Contributory h'egligenc-Questions fo r  Jury-Instructions - 
Trials. 

Where the evidence tends to show that the plaintiff, defendant's em- 
ployee, has proximately caused the injury alleged by the negligence of the 
defendant in failing to furnish a reasonably safe machine with which the 
plaintiff should do dangerous work, the question of the plaintiff's contrib- 
utory negligence, if pleaded and relied on, is ordinarily for the determina- 
tion of the j u q ,  under proper instructions from the court. 

7. Instructions-Presumptions-Appeal and  Error. 
I t  will be presumed, on appeal, that the jury have given the charge of 

the court a fair and reasonable construction, and a charge upon anr  phase 
of the case must be examined with its own context, and that of the entire 
charge, so as to disclose its real meaning and import. 

APPEAL by defendant from Webb, J., at September Term, 
1921, of GUILFORD. (370) 
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The infant plaintiff sued in  forma patiperis, and by his next 
friend, to recover damages for an injury sustained by him, a t  the age 
of 15 years, while operating a moulder in the defendant's m-ood-work- 
ing plant, on the ground of the defendant's negligeice. His foot was 
caught in the belt, carried into the pulley, his knee held by a protrud- 
ing shaft, while the pulley carried the foot on around itself, breaking 
the bones and forcing them through the flesh. He mas in the hospital 
seven weeks, and since the injury can get around a step or two a t  R 

time, using a crutch all the tinie. The jury answered Ihe issues of negli- 
gence and contributory negligence in favor of the plaintiff, and allowed 
$1,500 as damages. The defendant appealed. 

W .  P. Bynum, R. C. Strudzoick, and S. S. Aldermcm for plaintiff. 
Shuping, Hobbs & Davis and F. P. Hobgood, Jr., for defendant. 

WALKER, J. We will consider the exceptions of the defendant ac- 
cording to the order of their statement in the record. The plaintiff un- 
dertook to show that the moulding machine a t  whicl~ the plaintiff was 
injured while a t  work with it, was not the kind which was approved 
and in general use in similar mills, and, in order to do so, he offered 
considerable testimony, some general and some special in character, 
which is set forth by questions and answers in the case. It is stated 
that to all of said questions and answers the defendant objected. But 
in this form, the objection is entirely too general, as the record shows. 
It was taken to a mass of evidence, each exception referring to a page 
or more of evidence, some of which is undoubtedly competent. No 
question or answer was singled out and alleged to bet incompetent, nor 
was any of these objections directed to any specific part of this testi- 
mony. Such an exception will not be considered. Barnhardt v. Smith, 86 
N.C. 473; S. v. Ledford, 133 N.C. 714, 722; Buie v. Kennedy, 164 N.C. 
290, 300. But an examination of this evidence, if osjection had been 
properly taken t o  it, will disclose that i t  was both relevant and com- 
petent. The plaintiff alleged that the particular machine, a t  which he 
was injured while operating the same, was not such as had been 

approved and was in general use for the purpoae to which it was 
(371) being applied; and, besides, that i t  was in itself a defective ma- 

chine, and in a state of disrepair, and that t h ~  angled handle to 
the pressure bar, which ordinarily projected from under the belt and 
allowed pressure to be applied without coming in contact with, or in 
dangerous proximity to, the belt, had been broken off and negligently 
allowed to remain in that condition, leaving a straight bar entirely 
under the belt and dangerously located so that pressure could not be 
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applied without bringing the foot into contact with, or too near to the 
moving belt; and further, that  the niac1i;ne was defective and unsafe 
in tha t  tlie rreiglit w i s  too light to perform its intended function. 

The testimony of the witness referred to in assignment one, as to 
the kind of moulder in approved and general use and the respect in 
which the machine causing tlie injury differed therefrom, was compe- 
tent. There was no evidence in the record tliat any machine other than 
the kind described by the witnesseq as being in general and accepted 
use -was used by other mills engaged in the same business. 

The evidrnce ohjected to under assignn~ents 2 and 3 mas that  origi- 
nally the  pressure bar had a right-angled projection from under tlie belt, 
upon whicl~ projection the foot of the operator could be placed to in- 
crease preswre without danger of coming in contact with the belt, 
and tliat this projection had been broken off prior to the injury and 
the pressure bar left straight and entirely under the drive belt, so 
that when pressure Jvas applied to i t  the operator must insert his foot 
between tlie bar  and the belt moving just above it. This was, of course, 
cempetent and very pertinent to the allegations of the defectiveness and 
dangerous condition of the machine. Tlhe only objection we believe tlie 
defendant could have to this evidence is tha t  it tended strongly to prove 
negligence. That,  of course, was not tlie ground, but as proof of negli- 
gence it was competent. 

The motion to  nonsuit was properly disallowed, as there was sufficient 
evidence for the jury upon the question of negligence. It was alleged, 
and there mas eivdence to show, tha t  the plaintiff was a boy about 15 
years old, and without experience in the management and operation of 
such a machine, which was somewhat complicated and dangerous to on2 
of his age, having no experience or instructions as to 1101~ i t  should be 
operated without danger to himself, or as to how danger in its operatioil 
could be avoided. It was contended by the plaintiff tha t  the machine 
was defective and unsafe in that  the weight on the pressure bar had had 
the set screw, which sliould have held i t  in place on the bar, broken off, 
and the weight had been negligently tied on with a piece of wire from 
the scrap pile instead of being properly repaired, and that  the defendant 
knew of this condition through its foreman, Fines. 

The  question a t  last was whether the defendant had selected 
the machine with reasonable care and prudence so as to procure (372) 
one n-liich had been approved and x i s  in general use, and had 
used ordinary care to keep it in proper repair, so as to make i t  reason- 
ably safe for his employee to use i t  in performing his work, and if tlie 
employer knew it was defective, or should have known it, in the exer- 
cise of ordinary care, he should have warned the employee of any dan- 
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ger arising therefrom. We held in Ensley v. Lumber Co., 165 N.C. 687, 
and also in Dunn v. Lumber Co., 172 N.C. 129, that it is the duty of 
the master to exercise due care in furnishing his servant with a reason- 
ably safe place to work and reasonably safe and proper machines, tools, 
and appliances with whicli to do the n-ork, and in lhe case of youthful 
or inexperienced e~nployees this further duty rests uoon him: Where the 
master knows, or ought to h o w ,  the dangers of the employment, and 
knows, or ought to know, that tlie servant, by rea:,on of his immature 
years or inexperience, is ignorant of or unable to appreciate such dan- 
ger, it is his duty to give him such instruction and warning as to the 
dangerous character of the employment as may reasonably enable him 
to understand its perils. But the niere fact of the servant's minority does 
not charge the master with the duty to warn and instruct him if he in 
fact knows and appreciates the dangers of the employment, and gen- 
erally it is for tlie jury to determine whether, urder all the circum- 
stances, i t  was incumbent upon the master to giv? the minor, a t  the 
time of his employment or a t  some time previous to the injury, instruc- 
tions regarding the dangers of the work, and as to how he could safely 
perform it. It is the duty of a master who employs a servant in a place 
of danger to give him such warning and instruction as is reasonably 
required by his youth, inexperience, and want of capacity, and as mill 
enable him, with the exercise of ordinary care, to perform the duties of 
his employment with reasonable safety to himself, :iting 26 Cyc. 1174- 
1178; Turner v. Lumber Co., 119 N.C. 387; Marcus, v. Loane, 133 N.C. 
54; Walter v. Sash and Blind Co., 154 K.C. 323; F i ~ ~ g e r a l d  v. Furniture 
Co., 131 N.C. 636; Rolin v. Tobacco Co., 141 N.C. 300; Leathers v. 
Tobacco Co., 144 K.C. 350. See Holt v. Mfg. Co., 177 N.C. 170, and 
Marks v. Cotton Mills, 135 N.C. 287. 

There mas sufficient evidence in the case to prove that the moulding 
machine in question mas not such as had been approved and was in 
general use; that it rvas defective, or out of repair; that plaintiff was 
inexperienced in its use and operation, and required instruction as to 
how he should deal with it, and generally that defendant was negligent 
in performing its legal duty toward him as its einp oyee. -4s to whether 
plaintiff was himself negligent, and by his want of ordinary care caus- 
ed or contributed to his injury, was manifestly a question for the jury 

under proper instructions from the court. Scgligence on his part 
(373) was not so conclusively shown, if shown a t  all, as authorized a 

nonsuit. 
The charge of the court presented the case to tqe jury in all of its 

material phases, and substantially responded to all of the defendant's 
prayers for instructions, so far as they should have been given. The 
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real questions in the case were largely those of fact and the few relevant 
principles wcre simple in themselves and correctly applied by the court, 
which fully and accurately stated to the jury the legal duty of the 
master to use due care in providing the servant with reasonably safe 
and suitable machinery and a reasonably safe place in which to do his 
work, the measure of this duty being that he shall use ordinary care in 
the performance of it. The charge, in this respect, was not a t  all in con- 
flict with the rule as laid down in Smzth v. R .  R., 182 N.C. 290, nor do 
we think the jury could have so seriously misunderstood the charge 
which was in substantial agreement ~ i t h  Jfarks  v. Cotton Mills, 135 
K.C. 287, and the other cases we have cited. 

The particular instruction as to the youth and the experience of the 
plaintiff which is criticised hy the defendant's counsel, must receive a 
fair and reasonable construction, such as .\ve inust suppose an intelligent 
and senslble jury would give it, and it must also be examined with its 
own context and that of the entire charge, so as to disclose its real 
meaning and import-and thus considered it was a sufficiently accu- 
rate statement of the law. Besides, we find that the court in one part of 
the charge gave full and explicit instructions to the jury as to the law if 
they found that the plaintiff had sufficient knowledge of the machine 
and the method of using it, and Tvas apprised of the risk and danger in 
operating it. 

Having considered this case fully, and especially with reference to 
the assignments of the defendant, no error can be found which should 
induce us to disturb the judgment. 

No error. 

Cited: Lacey v. Hosiery Co., 184 N.C. 22; Purnell v. R. R., 190 N.C. 
576; Gibson v. Cotton Mills, 198 N.C. 268; Lane v. Paschall, 199 N.C. 
366; In re Humphrey, 236 N.C. 144. 
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B. R. LACY, TREASURER V. THE FIDELITY BANK OF DURHAJI, DURHAM, 
NORTH CAROLINA. 

(Filed 19 April, 1922.) 

1. Constitutional Law-School-Statutes--Bond Issues-Terms of School 
--Governmental Agencies-Counties-State-wid13 Systems of Schools. 

The provisions of our Constitution, Art. IS, secs. 1, 2, 3, are mandatory 
that the Legislature provide by "taxation and otherwise for a general and 
uniform system of public education, free of charge, to all of the children of 
the State from six to twenty-one years," etc., and for the continuance nf 
the school term in the various districts for a t  least six months in each and 
every year, recognizing the counties of the State a r d  designating them as 
the governmental agencies through which the Legislature may act in the 
performance of this duty and in making its measure effective. 

2. Same--State Aid t o  Counties. 
Chapter 147, Laws of 1921, passed under the provisions of Article IX of 

our State Constitution, with a view of providing a special building fund to 
enable the counties of the State to properly maintain a six-months school 
term, authorizing and directing the State Treasurer to issue $5,000,000 
coupon bonds of the State, sell the same, and from the proceeds advance to 
the several counties of the State a proportionate amount from time to time 
for the purpose of enabling such counties to acquire sites, and to provide 
buildings, equipping, repairing the public school buildings, etc., adequate 
and necessary to maintain a six-months school, is f o ~  the maintenance of a 
State-wide school system required of the State Government and imposed as  
a primary duty on the State itself by express provision of the Constitution. 

3. Same--Faith a n d  Credi tElect ion-Vote by t h e  People. 
Article V, section 4, of our State Constitution, prohibiting the General 

Assembly from "lending the credit of the State in aid of any person, asso- 
ciation, or corporation, except to aid the completion of railroads unfinished 
a t  the time of the adoption of the Constitution, or in which the State has a 
direct pecuniary interest, unless by a vote of the people," is an inhibition 
on giving or lending the credit of the State to third persons, individual or 
corporate, and of the kind contemplated in the prevision; and cannot be 
construed to affect the mandatory provisions of Article IX of the State 
Constitution as to the maintenance of a State-wide achool system by legis- 
lative enactment. 

4. Constitutional Law-Interpretation. 
A constitution must be construed on broad and liberal lines to give effect 

to the intention of the people who have adopted it, m d  must be considered 
as a whole and construed to allow significance to each and every part, if 
this can be done by fair and reasonable intendment. 

6. Sam-Schools-Faith a n d  CroditElect ion-Vote of Electors. 
Our State Constitution, Art. VII, see. 7, prohibiting counties, etc., or other 

municipal corporations from contracting debts or levying taxes except for 
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necessary expenses, unless approved by a majority of the qualified voters 
therein, refers to debts and taxes in furtherance of local measures, and do 
not extend to the provisions of Article IX, relating to a Statewide statu- 
tory measure to enable the rarious counties to maintain six-months terms 
of public schools, by borro~ring and returning a State fund created for the 
purpose, and in accordance with the constitutional express recognition of 
the counties as the gorernmental units through which the general purpose 
may be affected. 

6. Same--Necessary Expenses. 
The principle upon which the incurring of debts, levying of taxes by 

counties, or other municipal corporations for public schools are not to be re- 
garded as necessary expenses within the meaning or Article VII,  section ?, 
of the Constitution, and requiring the submission of the question to and the 
approval of the voters before obligations of this kind are valid, relates to 
cities or towns or special school districts, or to the purpose of providing 
means for maintaining schools for a longer period than the constitutional 
term, or to some school in a special locality has no application to a State- 
wide school system created under a general act passed in pursuance of 
Article IX of the Constitution. 

7. Constitutional Law-Statutes-State System of Schools-Courts-Jur- 
isdiction. 

While it is held that chapter 117, Laws of 1921, providing for a bond issue 
to aid the counties in building and equipping the schoolhouses necessary for 
the accommodation of the pupils for a six-months term of school, is a rea- 
sonable and ralid exercise of the legislative power under Article IS of the 
Constitution, emphasized by C.S. 5758 et seq., passed in pursuance of section 
16 thereof, making it  an indictable offense where there is a willful failure 
to attend the public schools, the principle announcement does not withdraw 
from the scrutiny or control of the court cases where the exercise of the 
legislative authority has been arbitrary and without limit as to the amount; 
or where the school authorities depart from any and all sense of proportiou 
and enter on a system of extravagant expenditure, clearly amounting to 
manifest abuse of the powers conferred. 

CONTROVERSY without action, determined before Devin, J., at  
March Term, 1922, of WAKE. (375) 

From the facts submitted it appears that the General As- 
sembly, with a view of providing a special building fund to enable the 
counties of the State to properly maintain a six months school term as 
required by the Constitution, passed an act, Laws of 1921, ch. 147, in 
which the State Treasurer TI-as authorized and directed to issue $3,000,- 
000 coupon bonds of the State, sell the same, and from the proceeds ad- 
vance to the several counties of the State a proportionate amount from 
time to time for the purpose of enabling such counties to  acquire sites 
and to provide for building, equipping, and repairing the public school 
buildings, etc., adequate and necessary to properly maintain a six 
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months school, as contemplated and required by Arlicle IX of the Con- 
stitution. The reasons and purpose of said enactment being set forth in 
the preamble as follows: 

"Whereas the enrollment of children in the public schools of North 
Carolina has so greatly increased within the past two years that the 
entire school plant in a large majority of the counties must be greatly 
enlarged or rebuilt altogether, and in all counties school buildings are 
inadequate to provide accomn~odations for the chilcren now attending; 
in many cases large numbers of children being crowded into small 
rooms, too unsanitary for right living, and too small to afford an op- 
portunity for the teachers to give proper instructicln to those anxious 
for an aducation; and 

"Whereas the larger type of community school for the rural districh 
should be constructed of a more permanent nature, and planned for a 

larger service in order that the  school may swve the community 
(376) more effectively, the construction of a more permanent type of 

school building depending in most cases absolutely upon the 
State's opening a way for the counties to secure funds a t  a reasonable 
rate of interest for erecting school buildings sufficient to accommodate 
the children of school age, and to provide for the normal annual in- 
crease; and 

"Whereas the smaller towns and consolidated rural districts must pay 
a high rate of interest on bonds they issue, and often experience much 
difficulty in disposing of them a t  par, and often arc without adequate 
machinery for properly handling sinking funds, interest, and retiring 
the bonds." 

The  act then provides that the proceeds realized from sale of the 
bonds in question shall for the purposes indicated bci loaned from time 
to time to the different counties in proportionate amounts, on applica- 
tion of county boards of education, such loans to b? made only when 
approved by the board of county con~missioners, and with ultimate ap- 
proval also of the State Board of Education. Said loans shall be endors- 
ed and secured by the vote or votes of the respective county boards of 
education, payable in twenty equal annual installments with interest, 
and a t  the same rate a t  which the money is secured Ey the State on the 
bond issue provided for. And said board of educaticn shall provide in 
its hlay budget for a special tax, denominated the Special Building 
Fund Tax, sufficient to meet the annual installments payable upon the 
loans so made, and i t  is further provided that these loans to the coun- 
ties shall constitute a lien on any and all school moneys due said coun- 
ties from any special State appropriation, and on all school moneys 
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raised by taxation in the respective counties or school districts which 
may have borrowed of this fund from the county commissioners. Under 
the regulations established by the State Board of Education, pursuant to 
powers conferred by the Constitution and statutes applicable, before 
any loan is made from the fund in question, the county board of edu- 
cation and the board of county coinmissioners are required to make affi- 
davit that the loan applied for is necessary and required to provide a 
six months school, etc. 

There are various other provisions of the statute, looking to the in- 
tegrity and preservation of this fund and its fair and equitable distribu- 
tion to the several counties according to their needs, but this seems to 
be a sufficient statement to a proper apprehension of the questions pre- 
sented in the record. 

Pursuant to the requirements of the law, the State Treasurer has had 
the bonds in question prepared and has contracted to sell the same to 
defendant a t  a satisfactory price, the rate of interest being 4y2 per cent, 
and defendant resists payment on the ground that the act is invalid as 
in violation of Article V, section 4, of the Constitution, which 
prohibits the General Assembly from lending the State's credit (377) 
in aid of any association, person, or corporation except in aid of 
unfinished roads or of roads in which the State has a direct pecuniary 
interest, unless the subject shall be submitted to a direct vote of the 
people and approved "by a majority of those who shall vote thereon." 
And, second, as in violation of Article VII, section 7, of the Constitu- 
tion, which proliibits municipal corporations from contracting debts and 
levying taxes except for necessary expenses, unless approved by a ma- 
jority of the qualified voters therein. 

The court being of opinion that the proposed bond issue would con- 
stitute valid obligations of the State, entered judgment that defendant 
comply with its contract of purchase, and defendant excepted and ap- 
pealed. 

Attorney-General Manning and Assistant Attorney-General ~ Y a s h  for 
the State. 

Fuller, Reade & Fuller for defendant. 

HOKE, J., after stating the case: Sections 1, 2, and 3 of Article IS  
of the Constitution, this being the article on Education, are as follow,.r.: 

"SECTION 1. Religion, morality, and knowledge being necessary to 
good government and the happiness of mankind, schools and the means 
of education shall forever be encouraged. 
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"SEC. 2. The General Assembly, a t  its first session under this Con- 
stitution, shall provide by taxation and otherwiscl for a general and 
uniform system of public schools, wherein tuition shall be free of charge 
to all children of the State between the ages of six and twenty-one 
years. And the chlidren of the white race and the children of the color- 
ed race shall be taught in separate public schools; hut there shall be no 
discrimination in favor of or to the prejudice of e i t ~ e r  race. 

('SEc. 3. Each county of the State shall be divided into a convenient 
number of districts, in which one or more public schools shall be main- 
tained at least six months in every year; and if the commissioners of 
any county shall fail to comply with the aforesaid requirements of this 
section, they shall be liable to indictment." 

-4nd after making various other provisions in furtherance of the gen- 
eral purpose, the article closes with the following, designated as sec- 
tion 15: "The General Assembly is hereby empowered to enact that 
every child, of sufficient mental and physical ability, shall attend the 
public schools during the period between the ages of six and eighteen 
years, for a term of not less than sixteen months, unless educated by 
other means." 

A proper consideration of the article will clearly disclose that 
(378) its provisions are mandatory, imposing on the Legislature the 

duty of providing "by taxation and otherwic:e for a general and 
uniform system of public education, free of charge, to all the children 
of the State from six to twenty-one years," that  th. school term in the 
various districts shall continue for a t  least six months in each and every 
year, and that the counties of the State are recognized and designated 
as the governmental agencies through which the Legislature may act in 
the performance of this duty and in making its measures effective. In  
various desisions of the Court the importance and imperative nature of 
these constitutional provisions have been upheli and emphasized. 
Board of Education v. Board of Comrs., 178 N.C. 305; Board of Edu- 
cation v. Board of Comrs., 174 N.C. 469; Collie v. Comrs., 145 N.C. 
170. 

Speaking to the subject in the Granville County sase, wherein i t  was 
held that high schools could well be made a part of the public school 
system, the Court said: "We find nothing in this article of our Consti- 
tution or elsewhere, which in terms restricts the public schools of the 
State to the elementary grades or which establishes any fixed and uni- 
versal standard as to form, equipment, or curriculun. On the contrary, 
in view of the prominent placing of the subject in our organic law, the 
large powers of regulation and control conferred upon our State board, 
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extending a t  times even to legislation of the subject, the inclusive nature 
of the terms employed, 'to all the children of the State betn-een the ages 
of six and twenty-one years of age,' together with the steadfast adher- 
ence to this patriotic, beneficient purpose, t l~roi~ghout our entire history, 
i t  is manifest that  these constitutional provisions were intended to 
establish a system of public education adequate to the needs of a great 
and progressive people, affording school facilities of recognized and 
ever increasing merit to all the children of the State, and to the full ex- 
tent tliat our means could afford and intelligent direction accomplish." 

And in Collie v. Comrs., supra, wherein i t  was held that  this obliga- 
tion to maintain a six months school (then four) should prevail not- 
withstanding it required a tax levy over and above the limitations on 
amount of taxation elsewhere appearing in the Constitution, Associate 
Justice Brown, delivering the principal opinion, said, among other 
things: "The reasons which induced the people to adopt Article I X  are 
set forth in its first section, and they are so exalted and forcible in their 
nature that  we must assume that  there is no article in our organic law 
xhich the people regarded as more important to their welfare and pros- 
perity. This conviction is greatly strengthened when me find that  the 
only criminal offense defined and made indictable by the instrument is 
one created especially to enforce obedience to its specific comniands in 
respect to the establishment of four months schools. I n  con~menting 
upon this, J f r .  Justzce Avery x-ell says: 'It is difficult to under- 
stand why this wide departure from the usual courqe lyas made, (379) 
unless Ive interpret i t  as en~phasizing the intent of the framers 
of the Constitution that  the officers held subject to this unusual lia- 
bility should have power coextensive with their accountability.' " 

And in the concurring opinion, Walker, J., said: "It is not for me to 
say, in construing tliat instrument, whether its provisions make for the 
best interest of the people. I must ascertain the will of the people 
from what they have said - and not from what I think they should 
have said - not meaning a t  all to imply that  they have not spoken 
wisely, and truly expressed their intention. If there is a deliberately 
conceived and carefully stated principle in their Constitution, and one 
which i t  is perfectly evident they desired to be clearly understood and 
rigidly enforced, i t  is tha t  embraced in sections 1 ,  2, and 3 of Article 
I X ,  in regard to the schooling of the children of the State. They intend- 
ed that  the State should no longer be debased or retarded in its 
progress by the ignorance of its people. I t  is plain that  those who wrote 
these sections knew, as any intelligent citizen knows, that  the surest 
way to  obtain good government, and to enjoy it, is to know how to 
appreciate its blessings and to be able to perpetuate it by a proper and 
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intelligent use of it. When i t  was, therefore, declmed that the people 
must be educated i t  was just as binding an injunc:tion that the means 
to that end must be supplied by taxation as it was that tlie counties 
or even the State government should be supported." 

And these comments are further strengthened by the fact that a re- 
cent amendment to our constitution, providing t,iat the total of the 
State and county tax on property shall not exceed 15 cents on the $100 
value, except when the county property tax is levi3d for a special pur- 
pose, and with the special approval of the General Assen~bly, contains 
the exception that the restriction shall not apply tc taxes levied for the 
maintenance of the public schools for the term required by Article IX 
of the Constitution. 

This being tlie law applicable, we can see no reason against the va- 
lidity of this proposed bond issue, the purpose being to procure funds 
to construct the necessary school buildings for the proper maintenance 
of the six months scliool term in the various counties of the State. And 
we are not impressed with the objection that the measure is in violation 
of section 4, Article V, of the Constitution, whereby the General Assem- 
bly is prohibited from "lending the credit of the ,State in aid of any 
person, association, or corporation, except to aid the completion of the 
railroads unfinished a t  the time of the adoption of the Constitution, or 
in which the State has a direct pecuniary interest, unless by a vote of 
the people." That, as its terms import, is an inhibition on giving or lend- 

ing the credit of tlie State to third persons, individual or corpo- 
(380) rate, and of the kind contemplated in the provision, and can have 

no proper application to a bond issue necessary to the lawful 
maintenance of a State-wide school system required of the State Gov- 
ernment and imposed as a primary duty on the State itself by express 
provision of the Constitution. 

Nor can the second objection of appellant be allcwed to prevail, that 
the statute will impose upon tlie counties of the State an obligation to 
repay the amount of money loaned to them, without a vote of thc 
people therein as required by Article V[I, section 7, of the Constitution. 
It is said by a writer of approved merit that a constitution shall be con- 
strued on broad and liberal lines, and so as to give effect to the inten- 
tion of the people who adopted it. Black on Interpietations (3  ed.), pp. 
75 and 76. And to that end it is held that the ins t r~ment  should be con- 
sidered as a whole and construed so as to allow significance to each and 
every part of it if this can be done by any fair and reasonable intend- 
ment. 

-4pplying the principle, the restrictions contained in this Article VII, 
section 7, which prohibits counties, cities, and town:, or other municipal 
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corporations, from contracting debts or levying taxes except for neces- 
sary expenses unless approved by a majority of the qualified votes 
therein, must be understood to refer to debts and taxes in furtherance 
of local measures and do not extend to a State-wide measure of the in- 
stant kind, undertaken in obedience to a separate provision of the Con- 
stitution, and in which the counties are, as stated, expressly rccognized 
as the governmental units through n-hich the general purpose may be 
made effective. 

The position is presented and clearly approved in principle in the 
Collie case, supra. There and at  that time there was, in Article V, sec- 
tion 1, of the Constitution, a limitation on the rate of taxation for gen- 
eral State and county purposes, which a t  times, and in that instance, 
operated to prevent the maintenance of the public schools for the con- 
stitutional term of four months (since changed to six), and the Court 
held that in order to harmonize the two provisions and to a l l o ~  each its 
proper significance, the general limitation must yield so as to permit a 
sufficient tax levy to maintain a school for the specified school tern1 
expressly required by Article IX of tlie Constitution. In  the various 
decisions of the Court in which it has held that the incurring of debts, 
levying of taxes by counties or other municipal corporations were not 
to be regarded as necessary expenses within the meaning of Article YII,  
section 7, of the Constitution, they were either cases of cities or towns 
or special districts, or the purpose was to provide means for maintain- 
ing schools longer than the constitutional term, or they were cases of 
some school in a special locality enacted without any reference to main- 
taining a State-wide school system for any specified term, and in which 
the constitutional requirement in question was in no may presented or 
considered. The distinction between local measures of the kind present- 
ed in the decisions referred to and that in the instant case, mas 
foreshadowed in Comrs. v. State Treasurer, 171 hT.C. a t  p. 141. (381) 
That was a case in which i t  was sought to impose upon the 
counties of the State the expenses of a strictly localized road system, 
under the exclusive governance and control of the local authorities. 
And in answer to the position that the school authorities of the State 
were advancing aid to local effort the Court said: 

"The suggestion that the State extends its aid in offering educational 
advantages to the people throughout its territory, and that i t  is a t  tnnes 
made effective in certain designated localities, to our minds is not appo- 
site to tlie cpiestion decided in this appeal, and not helpful to its proper 
solution. That is recognized and dealt with as a State-wide system un- 
der the control of general State officers, made imperative by special 
constitutional provision; and while aid is a t  times extended to certain 
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localities where need is pressing, and through the :igency of local offi- 
cials, they are acting, as stated, in promotion of the general system and 
are in fact and truth performing official duties to that end." 

And in Hollowell v. Borden, 148 N.C. 255, a case where the levy of 
a school tax for the city of Goldsboro Graded School without a popular 
vote was disapproved, Associate Justice Brown, distinguishing the deci- 
sion from Collie's case, supra, said: "There is nothi:lg in the recent de- 
cision of the Court in Collie v. Comrs., 145 N.C. 170, which sustains 
the idea that our public school system is a nececwry municipal ex- 
pense. On the contrary, the opinion regards the public school system 
as a State institution, founded on the Constitution and goveined and 
controlled by the General Assembly. In  order to reconcile clauses of 
the Constitution apparently conflicting, we held in that case that the 
provision for four months school terms was mandatory, and that in 
order to give effect to i t  the General Assembly could compel the coun- 
ties of the State, when necessary, to disregard the limitation upon tax- 
ation contained in Article V, section 1." 

While we thus uphold the proposed bond issue as being in the rea- 
sonable exercise of the powers conferred by the Constitution, i t  must 
not be understood that the exercise of these powers is in all cases arbi- 
trary and without limit as to amount. "They s h ~ ~ l l  maintain one or 
more school terms a t  least six months in every year" is the requirement 
of the Constitution, showing that this number must be in reasonable 
proportion to the need. And if the school authorities, departing from 
any and all sense of proportion, should enter on a system of extrava- 
gant expenditure, clearly amounting to manifest abuse of the powers 
conferred, their action may well become the subject of judicial scrutiny 
and control. 

But no such condition is presented in this record. On the contrary, 
there is every reason to believe and know that the preamble of the pres- 
ent statute is well within the facts and in no way exaggerates the need. 

A position that is emphasized by the fact t l a t  our Legislature, 
(382) under section 15 of Article IX, has in specified instances made i t  

indictable where there is a willful failure to attend the public 
schools. C.S. 5758 et seq. 

It would present, indeed, an incongruous and most deplorable condi- 
tion if the General Assembly, having thus provided for a compulsory 
attendance on the public schools, were not allowed to make provision 
also for adequate and suitable housing for the purpose. And we are 
of opinion that the proposed bond issue, with the r:quirement that the 
loans made to the counties be repaid to the State is throughout a con- 
stitutional enactment, and in the reasonable exercise of the powers con- 
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ferred on the authorities to enable them to properly maintain the public 
schools of the State. 

There is no error, and the judgment of the court holding this a valid 
indebtedness is 

Affirmed. 

Cited: Coble v. Con~rs. ,  184 Y.C. 355; Provision Co. v. Davies, 190 
N.C. 13; Henderson v. Wiknington, 191 K.C. 279; Tate  v. Bd. of Ed., 
192 N.C. 520; Frazier v .  Cornrs., 194 N.C. 62; Owens v. W a k e  Co., 195 
N.C. 136; Yarborozigh v. Park Comn. ,  196 N.C. 293; Bd.  of  Ed. v. 
Walton, 198 N.C. 331; Julian v. Ward,  108 N.C. 452; School Conzm. v. 
Taxpayers, 202 N.C. 299; Reeves v .  Bd .  of Ed., 204 N.C. 78; Powell 
v. Bladen County, 206 N.C. 50; Fuller v. Lockhart, 209 N.C. 6 9 ;  
School Dist. v. Alanmnce County, 211 N.C. 223; Moore v. Bd.  of  Ed., 
212 N.C. 502; Bridges v. Charlotte, 221 N.C. 480. 

ANNIE CLER11\IOR'S v. 111,4LISSB JACKSOR' ET AL. 

(Filed 19 April, 1922.) 

1. Trespass-Damages-Equity-Cloud on  Title-Actions-Costs-Trials. 
In  an action for trespass and for damages the plaintiff, after trial of 

issues as to trespass, etc.. may not abandon these contentions upon the trial, 
and hare the court consider the action as  an equitable one to remove a 
cloud upon the title, and so avoid the payment of the full anmunt of the 
costs incident to the litigated issues. 

2. Same-Pleadings-Issnes-Appeal a n d  Error. 
myhere, in an action for trespass and for damages, the plaintiff alleged 

title to the locus in quo under his deed, and the defendant, admitting this 
paper title, alleged ownership in a part thereof by adverse possession: Held,  
upon the withdrawal of all claims of trespass and the consequent damages, 
it -inis error to the defendant's prejudice for the trial judge to regard the 
action as a suit to remore a cloud upon the plaintiff'% title, ignore the 
issues raised by the pleadings, and tax each party with one-half of the 
costs. 

3. Costs-Equity-Cloud on T i t l e S t a t n t e s .  
Where the defendant disclaims title to lands in a suit to remove a cloud 

thereon, the plaintiff is chargeable with the costs under the express pro- 
visions of our statute, C.S. 1743. 

APPEAL by defendant from Connor, J., a t  the Fall Term, 1921, of 
BRUNSWICK. 
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The court entered judgment as follows: 

"This cause, coming on to be heard before George W. Connor, judge 
presiding, and plaintiff having in open court announced that she would 

not ask that an issue as to trespass upon the lands described in 
(383) the complaint, nor as to damages, be submitted to the jury, and 

having moved for judgment upon the pleadmgs that she be de- 
creed the owner of the land described in the complaint, and the court 
being of the opinion that the allegation of owners4p is not denied in 
the answer: 

"It is, therefore, upon motion of Emmett Bellamy, Esq., and Lorenzo 
Medlin, Esq., attorneys for plaintiff, ordered, considered, adjudgeld, and 
decreed that the plaintiff is the owner and is in pc~ssession of the land 
described in the complaint. 

"The court further finds that the action as now presented is one for 
removal of cloud on title, and that defendant now disclaims title to  the 
land described in the complaint; that a t  a former term of court an order 
of survey was made without objection, and that said survey was made; 
that a t  a subsequent term this cause was tried by a jury, a verdict ren- 
dered, and same was set aside by the judge presid ng, and a new trial 
ordered. 

"It is now ordered by the court that the costs of this action be paid, 
one-half by plaintiff and one-half by defendant." 

Defendant excepts and appeals. 

Emmitt Bellamy and Lorenxo Medlin for plaintil7. 
Robert W .  Davis and X. L. Dosher for defendants. 

HOKE, J. We are unable to find anything in this record to uphold 
a judgment against defendant for the costs, or any part of it. It ap- 
pears from a perusal of the pleadings that plaintifl' filed his complaint 
alleging ownership of a specified tract of land, describing same by 
metes and bounds; that defendants had wrongfully entered on same 
and cut and removed therefrom timber and timber trees, and were 
wrongfully attempting to farm said lands to plaintiff's damage $50; 
that defendants were insolvent, and unless restrained plaintiff's loss 
would be irreparable; and asked judgment that plaintiff be declared 
the owner, for $50 damages, and that the defendants be restrained. 

Defendants answered, admitting that plaintiff had a deed for "certain 
lands" from one J. W. Brooks, and denying each and all allegations of 
wrong and trespass alleged against them, and denjing that defendanb 
are insolvent. Defendants further answered and alleged ownership and 
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occupation under claim of right for thirty years of certain described 
lands, and that defendants lay no claim to any part of the land alleged 
to belong to plaintiff, except so much thereof as may be included in the 
deeds under which defendants claim and occupy, as stated. 

Upon the issues thus made, and apparently a t  a former term, a sur- 
vey was had by order of court, and the issues arising on the pleadings 
having been submitted to and determined by the jury, the ver- 
dict was set aside by the court and a new trial ordered. In  this (384) 
condition of the record the cauve coming on for further hearing 
a t  the present term, and plaintiff, as appears from his Honor's judg- 
ment, having stated that she would not insist on an issue as to trespass 
or damages, upon such statement his Honor, treating the action as one 
to remove a cloud from plaintiff's title, entered judgment of ownership 
in her favor, and that "each party pay one-half of the costs." 

Having thus far presented and maintained the position that defen- 
dants had wrongfully trespassed upon her property and caused the ac- 
crual of the incidental cost in investigation and thial of these litigated 
issues, plaintiff should not now be allowed to abandon this position and 
tax the cost incurred to defendants' prejudice without having it in some 
way properly determined that these defendants have wongfully resist- 
ed her claim. Starr 2,.  O'Quinn. 180 N.C. 92; Brozm v. Cherr~ical Co., 
165 N.C. 421. 

It would seen1 to be a fair interpretation of these pleadings as a 
whole that defendant avers and intends to aver ownership of so inuch 
of plaintiff's claim as may be included in the deeds and occupation of 
defendants, and disclaims as to the remainder, and on that interpreta- 
tion an issue is raised as to n hether the lands contained in plaintiff's 
deed cover any of the lands claimed and owned by defendant as set up 
and described in the answer. If plaintiff desires to suffer a nonsuit on 
such an issue, she may do so, but in that case she must submit to a 
judgment of the costs incurred in the action. 

Even on tlie theory that the action may now be properly construed 
as one to remove a cloud from title, if defvndant's answer is to be dealt 
with as a disclaimer of ownersllip, and the judgment of his Honor so 
treats it, in that case tlie statute applicable, C.S. 1743, expresbly pro- 
vides that the defendant shall not be subjected to costs. 

There is error, and this d l  be certified that the judgment be set 
aside and the cause further considered. 

Error. 

Cited: Plotkin v. Bank, 188 N.C. 716. 
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R. W. BERRY ET AL. V. HYDE COUNTY LAND LVD LUMBER COMP-WY. 

(Filed 26 April, 1922.) 

Where the complaint in an action for damages alleges that the defendant 
wrongfully dug a canal so as to interfere with plaintiff's right of ingress 
and egress to and from his lands, without providing a passway thereto, and 
it  appears that the defendant had the right to dig t 3e canal under agree- 
ment with the plaintiff, which he has set up in his answer, the allegation 
in the replication that the defendant had failed to   construct the road as  
agreed is not inconsistent with the allygation in the complaint, upon the 
theory that the former alleged a cause ex delicto and the latter ex con- 
t r a c t ~ ,  the alleged tort being founded upon the alleged breach of contract. 

Where there is a variation between the complaint alleging a cause found- 
ed upon tort, and a replication alleging it to have arisen ex contractu, the 
former relating to the latter, it is a proper subject for special instruction 
upon the supporting e~idence, and not a valid cause for nonsuit. 

3. Instructions-Contracts-Breach-Damages-Burden of Proof. 
Where there is allegation and evidence of damage to the plaintiff's land 

and to his crop for the wrongful closing of his ingress and egress to and 
from his land by the defendant, the burden of proof as  to the amount of 
compensatory damages is upon the plaintiff, though he may be entitled to 
recover nominal daulages for a technical breach of contract, etc., and it  is 
required of the trial judge to charge the law relating to the evidence in the 
case with clearness and certainty, so that the jury will not be confused or 
misled, either as to the measure of damages or the burden of proof. 

APPEAL by defendant from Allen, J., a t  July Term, 1921, of 
(385) HYDE. 

Plaintiffs were joint owners of a tract of land containing 
about 525 acres, bounded on the east by the Gibbg canal and on the 
north by the Poplar Ridge road. Defendant entered into a written 
agreement with the plaintiffs by which the defendant acquired the right 
to enter on plaintiffs' land and to widen, deepen, maintain, and use the 
canal Plaintiffs gave their consent "for the closing by the proper legal 
authorities of Hyde County of the public road kmwn as the 'Poplar 
Ridge road,' leading from the Juniper Bay road to the eastern line of 
the canal above mentioned, provided the Juniper Bay road shall be 
established leading from the point on railroad bed to a road where the 
railroad bed crosses it along said railroad bed to a point on or near said 
canal on the Murray farm, and thence on the east side of said canal 
to the point where the Poplar Ridge road above mentioned now crosses 
the line of said canal, and which by the terms of this agreement is to 
be closed." Plaintiffs alleged that defendant wrongi'ully dug the canal 
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to a depth of 8 feet and extended its width to 40 feet across the Poplar 
Ridge road and obstructed plaintiffs' right of ingress and egress, with- 
out pro~riding a passmy to plaintiffs' land; and that defendant has 
thereby impaired the value of the plaintiffs' land and caused the de- 
struction of their crop. They assess their loss a t  $6,465. Defendant de- 
nied the inaterial allegations of the complaint, and pleaded the contract 
referred to, and other defenses. Plaintiffs filed a replication alleging a 
breach of the contract by defendant in failing to construct the road as 
agrecd. The court submitted four issues, based upon the con- 
tract, the defendant's alleged breach, and damages to the plain- (386) 
tiffs' crops and land, and these issues were answered in favor of 
the plaintiffs. Judgment, and appeal by defendant. 

Spencer R: Spencer and Clifton Bell for plaintiffs. 
Mann & Xnnn and Small, ;lfcLean, Bragaw & Rodman for de- 

fendant. 

ADAMS, J. The defendant insists that the conlplaint and the repli- 
cation are inconsistent; that in the former the cause of action is ex 
delicto, and in the latter ex contractz~; and that the issues submitted by 
the court relate, not to the tort, but to the defendant's alleged breach 
of contract. At the trial the defendant tendered issues drafted upon alle- 
gations in tort, and contends here that the plaintiffs have abandoned 
the cause of action stated in the complaint and now rely solely upon the 
replication. It is true, as argued by the defendant, that a party may 
not be allowed in the course of litigation to maintain radically incon- 
sistent positions, or to state one cause of action in the complaint and 
in the replication another which is entirely inconsistent. C.S. 525; Lind- 
sey 2). Mitchell, 174 N.C. 458. But in our opinion this principle is not 
available to the defendant as ground either for a nonsuit or for a new 
trial. As we understand the contract, the pleadings, and the evidence, 
particularly the testimony of the defendant's manager, it was in the 
contemplation of the parties that the defendant should construct or 
cause to be constructed the road called for in the contract; and the 
allegation and contention that the defendant wrongfully interfered with 
the plaintiffs' right of ingress and egress is ultimately dependent on the 
question whether the defendant complied with its contract as to the 
construction of the road. In  the complaint the plaintiffs allege that the 
defendant wrongfully increased the ~vidth and depth of the canal, and 
thereby interferred with their right of ingress and egress "without pro- 
viding plaintiffs with a passway to their land." Since the plaintiffs 
expressly agreed to the change in the canal, the allegation, when rea- 



414 I N  T H E  SUPREME COURT. [I83 

sonably construed, appears to mean that the defendant interfered with 
the right of ingress and egress by failing to construct the road described 
in the contract. In  the determination of this ultimate question it is im- 
material, so far as the issues are concerned, whether the alleged cause 
of action be referred to technically as ex delicto or ex contractu. We 
think, therefore, that his Honor properly declined to dismiss the action 
as in case of nonsuit. If there is a variance betwee? the con~plaint and 
the replication, such variance may be a proper subject for special in- 
structions, but is not a valid cause for nonsuit. Edwards v. Erwin, 148 
N.C. 433. 

The defendant, however, is entitled to a new trial for error in 
(387) his Honor's instructions as to the third and fourth issues. The 

burden upon each of these issues was on the plaintiffs. Even if 
the answer to the first and second issum entitled the plaintiffs to nom- 
inal damages, still upon them rested the burden of showing by the 
greater weight of the evidence the quantwn of conipensatory damages, 
if any, to which they were entitled. The learned judge who tried the 
case inadvertently failed clearly to define the rule for the admeasure- 
ment of damages as to the crops or the land. For breach of contracts 
or injuries to property the true measure of damages should be set forth 
with such degree of clearness and certainty that t i e  jury will not be 
confused or misled. 17 C.J. 1061; 8 R.C.L. 661; Cdes v. Lumber Co., 
150 N.C. 190; Cherry v. Upton, Id0 hT.C. 1. Neither the instruction con- 
cerning "serious damage to the crops" nor the in,jtruction concerning 
the "material and serious damage or material depreciation of the value 
of the land" embodies a clear statement of the rule, and it is impossible 
to know whether the damages were or were not properly awarded. The 
jury should clearly understand wliether the damages to be assessed on 
the fourth issue are permanent or temporary in chaaacter, and in either 
event the proper rule should be applied. Jloreovc~r, the fourth issue 
should be framed so as to show definitely, as the evijence and pleadings 
may warrant, whether the damages are perinanent 3r recurring. Ridley 
v. R. R., 118 S . C .  996; Parker v. R. R., 119 9.C. 686; Brotcn v. Chem- 
ical Co., 163 N.C. 421. 

It is also doubtful whether the jury comprehended the instruction 
that his Honor intended as to the burden of proof, especially on the 
fourth issue. 

Since a new trial is granted for the reasons assigned, it is unnecessary 
to discuss the several exceptions relating to the adrrission and rejection 
of evidence. 
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New trial. 

Cited: Lieb v. Mayer, 244 W.C. 616; Six v. English, 234 N.C. 420; 
Cline v. Cline, 238 N.C. 300. 

G. D. PERRY ET AL. V. COMMISSIONERS OF BLADER'. 

(Filed 26 ,4pril, 1922.) 

1. School Districts - Taxation - Consolidation -Statutes--Nonlocal Tax 
Districts-Elections-Constitutional Law. 

The combination or consolidation of local school tax districts with terri- 
tory that has not voted a special tax for the purposes of schools must fall 
within the 1)rovisions of C.S. 6530, whereby the proposed new territory is 
required to vote separately upon the question of taxation, in conformity 
n-ith our Constitution, Art. VII,  sec. 7. 

2. Statutes-Interpretation-In P a r i  Materia-School Districts. 
The various statutes relating to the establishment of local school tax dis- 

tricts with regard to approval of the voters will be so construed by the 
courts as  to harmonize their provisions, when possible, and give to each 
and every one its proper significance, if such can fairly and reasonably be 
done. 

3. School Districts-Consolidation-Statutes-Taxation- Outlying Terri- 
tory-Election-Constitutional Law. 

The application of the provisions of C.S. 5526, to the formation of new 
local school tax districts without regard to township lines, etc., refers pri- 
marily to instances where new districts are created or formed, a s  therein 
prescribed, out of territory exclusive of special tax districts, or out of ter- 
ritory having the same status throughout its entirety, in relation to the then 
existing school tax or taxes, so as  to give every Voter a fair chance, unin- 
fluenced by other considerations, to declare with his ballot whether or not 
he wishes to be taxed for the creation and maintenance of the district pro- 
posed. 

4. Same-High Schools. 
In this case is presented the question of a combination of several local 

school tax districts with a further territory within which no special school 
tax has been voted, C.S. 5630, and the question of the establishment of a 
central high school for a given township, under C.S. 5611, is not presented. 

5. Same--Amendatory Statutes. 
The authority given the county board of education to redistrict the en- 

tire county or part thereof, and to consolidate school districts, etc., C.S. 
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5473, is amended by Public Laws of 1921, ch. 179, providing, among other 
things, for such consolidation of existing districts unler a uniform rate of 
taxation not exceeding the lowest in any one district, meets the require 
ments of our Constitution, Art. VII,  sec. 7, but to the extent the amendatory 
statute permits consolidation of local school tax districts with adjacent 
territory or local schools that have never voted any tax, the provisions of 
C.S. 5530, must apply so a s  to permit those living in such proposed new 
territory to vote separately upon the question of tax ng themselves for the 
purpose. 

6. Same. 
The provisions of Public Laws of 1921, see, 1, ch. 179, authorizing local 

school tax districts "to vote special tax rates for schools on the entire dis- 
trict according to law" apply to future levies after the consolidation of the 
original districts, or after the unification of the different tax rates hare 
been affected in accordance with our organic and ~.al id  statutory law in 
pursuance therewith. 

7. Sam-Equal Taxation-Debt. 
Where the county board of education, acting under the provisions of C.S. 

5473, amended by Public Laws of 1921, ch. 179, attempt to consolidate a 
local school tax district with nonlocal tax districts, semble, C.S. 5531, 6532, 
would apply, whereunder no such special tax district may be established 
"when it is in debt in any sum whatsoever": Held, tf ere should be a n  elec- 
tion held separately for the voters of the new terrilory to pass upon the 
question of taxing themselves, for the purposes of the proposed district un- 
der the provisions of C.S. 5530. Riddle v. Cumberland, 180 N.C. 321, cited 
and distinguished. 

APPEAL by plaintiffs from Kew, J., a t  the October Term, 1921, 
(389) of BLADEN. 

Civil action to enjoin and perpetually restrain the defendants 
from levying and collceting a special school tax, authorized by a vote 
of the people in a new and proposed consolidated district of what was 
originally three contiguous and adjacent school districts in Bladen 
County, namely, Council, a local tax district, and Carver's Creek and 
Boggy Branch, nonlocal tax distxicts. A majority of the voters in the 
two districts last named voted against levying the special tax here call- 
ed in question, but the tax mas carried in the entire territory voting as 
a unit. 

From a judgment denying the relief sought and adjudging the tax to 
be valid and legal, the plaintiffs appealed. 

R. D. Dickson for plaintiffs. 
Henry L. Williamson and J. Bayard Clark for defendants. 

STACY, J. The facts of this case, briefly stated, are a s  follows: 
Council, Carver's Creek, and Boggy Branch have been for many years 
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and were up to 6 June, 1921, when consolidated by the board of educa- 
tion of Bladen County, three contiguous and adjacent school districts, 
occupying and covering a large portion of Carver's Creek Township, 
which township covers the entire southeastern end of Bladen County 
from the Cape Fear River to the Columbus County line. 

I n  the year 1903 a special tax election for schools was held in the old 
Council District, and a tax of 30 cents on the $100 valuation of prop- 
erty and 90 cents on the poll was voted and carried. This tax, by an- 
other election held in said district in 1920,  as increased to 50 cents on 
the $100 valuation of property and $1.50 on the poll. Also, there was 
held in the year 1917 in said old Council District a school bond elec- 
tion and a tax of 15 cents on the $100 valuation of property and 45 
cents on the poll to pay interest, and to create a sinking fund on account 
of said bonds, was voted and carried, which tax has been levied and 
collected annually in said district since that tinie; the bonds issued by 
authority of said election being due to mature in 1922, one year after 
the date of election herein contested. 

While this was the status of the old Council School District with 
reference to taxes, the Carver's Creen and Boggy Branch districts had 
never voted a special school tax of any kind prior to the date of the 
election herein contested. 

One 6 June, 1921, the board of education of Bladen County 
combined these three districts into one consolidated district; and (390) 
on the same day i t  caused to be ordered an election in said con- 
solidated district on the question of voting a special tax of 30 cents on 
the $100 valuation of property and 90 cents on the poll, "to supplement 
the public school fund to be apportioned by the county board of edu- 
cation to said consolidated district," which election was held on 18 July, 
1921, and carried by a majority of the voters in the entire territory, 
and this is the election which the plaintiffs contest. 

While the vote in the instant election was taken n-ithout regard to 
the former lines of the old school districts, yet, as a matter of fact, a 
majority of those residing in the territory of the original nonlocnl tax 
districts of Carver's Creek and Boggy Branch voted against the levy 
now sought to be enjoined. 

I t  is conceded that prior to the enactment of Public Laws 1921, ch. 
179, the present consolidated district could not have been formed ex- 
cept as provided by C.S., art. 18, ch. 95; and in Paschal v. Johnson, 
ante, 129, decided intimation is givcn that where local tax districts are 
sought to be combined and joined with nonlocal tax districts, or non- 
special tax territory, the question should be considered and dealt n-ith 
as an enlargement of districts already existing under C.S. 5530, where- 
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by the outside territory is allowed to vote separately on the proposed 
tax. And such is the holding in H ~ c k s  v. Comrs., just decided. 

I n  construing these different statutes, relating to the same subject- 
matter, as they do, it is our duty to reconcile and to harmonize them, if 
possible, and a t  the same time to give to each and every one its proper 
significance, if such can fairly and reasonably be done. Cecil v. High 
Point, 165 N.C. 431. 

For the sake of clearness, i t  may be well to note just here that the 
procedure authorized by C.S. 5526, would seem to ri?fer, and apparently 
was intended to apply, primarily to cases where new districts are creat- 
ed, or formed, in the manner prescribed therein, out of territory exclu- 
sive of special tax districts, or a t  least out of territory having the same 
status throughout its entirety, so far as concerns the then existing school 
tax or taxes. Under these circumstances every vcter is given a fair 
chance, uninfluenced by other considerations, to declare with his ballot 
whether or not he wishes to be taxed for the creatisn and maintenance 
of such a district. To allow this section to be called into operation under 
any other conditions would be to introduce differert considerations for 
popular approve1 in different sections of the district, and this no doubt 
would have a tendency to retard rather than to promote the cause of 
education and the establishment of better schools. At any rate, such 

would seem to be the legislative intent as gathered from a care- 
(391) ful reading of the section. Hicks v. Comm'ssioners, post, 394; 

Howell v. Howell, 151 N.C. 575; Gill v. Comrs., 160 K.C. 177; 
Chitty v. Parker, 172 N.C. 126. In  the case a t  bar different issues were 
being voted upon by different portions of the consolidated district. I n  
the old Council District the sole question was not whether the voters 
in that district should continue a special tax for schools, but, for them, 
the success of the election meant a reduction of 2C cents on the $100 
valuation of property and 60 cents on the poll; and for the voters of 
the old Carver's Creek and Boggy Branch districts it meant the impo- 
sition of an entirely new and special tax. The people in the nonlocal 
tax districts of Carver's Creek and Boggy Branch were outvoted by 
the practically unanimous vote cast in the old Cour~cil District. We do 
not think the Legislature intended that the school law should be exe- 
cuted in this way. 

Possibly it would be well to observe, also, that me are not now con- 
sidering the proposed establishment of a central high school, or high 
schools, in a given township, as provided by C.S. 5511. Woosley v. 
Comrs., 182 N.C. 429. 

We then come to a consideration of C.S. 5473, as amended by Public 
Laws 1921, ch. 179. It will be conceded. a t  the outset, that the amend- 
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ment of 1921 is somewhat ambiguous and its application is not alto- 
gether free from difficulty. Bu t  regardless as to how we may be able 
to adjust its provisions to preexistnig statutes, in all events, they must 
be made to square with the requirements of the Constitution, or else 
disregarded. Prior to the enactment of this amendment the only pro- 
cedure whereby a bpecail tax district could be enlarged was under C.S. 
3530. This gave tlle voters residing in the nonlocal tax territory a sepa- 
rate vote on the question. The statute just mentioned provides: "In 
case a majority of the qualified voters in such new territory shall vote 
a t  the election in favor of a special tax of the same rate as tha t  voted 
and levied in the special tax district to which the territory is contiguous, 
then the new territory sliall be added to and become a part of the spe- 
cial tax district. . . . I n  case a majority of tlie qualified voters a t  the 
election shall vote against tlie tax, the district shall not be enlarged." 

But  Public Laws 1921, ch. 179, sec. 1, provides tha t  county boards 
of education may consolidate local tax districts, including special char- 
tered districts, with other local tax districts having the same or different 
special tax rates, and also with nonlocal tax districts, but the rate on 
any consolidated district created from local tax districts having diff- 
erent local tax rates shall be made uniform by the county commission- 
ers upon the recommendation of tlle county board of education. Again, 
"no taxpayer in such consolidated district shall be required to pay a 
higher special tax rate than that  voted originally in his district." It is 
further provided that  such consolidated dldricts, as are autho- 
orized by said act, shall be permitted "to vote special tax rates (392) 
for schools on the entire district in accordance .i\-ith law." 

This last clause, we apprehcnd, has reference to future levies after 
the consolidation of the original districts and the unification of the dif- 
ferent tax rates have been effected, and not perforce to an election for 
the purpose of acconlplishing consolidation and fixing tlie rate of tax. 
The preceding clause of the act above mentioned undertakes to provide 
for sccliring uniform rates for consolidated districts, created from local 
tax districts having different local tax rates, and, as now advised, we 
see no inherent objection to this procedure. Paschal v. Johnson, supro. 
A special tax of some rate, in each case, has already been voted by the 
people of every portion of the district and tlie uniform rate, to be fixed 
by tlie commissioners, is not to exceed the minirnum tax originally voted 
in any par t  of the district. The larger tax, previously voted in some 
other portion of the district, may properly be said to include the small- 
er tax;  and this, we perceive, ~ o u l d  suffice to meet thc requirements of 
Article VII ,  section 7, of the Constitution. 
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But the statute is silent with reference to fixing the uniform rate or 
rates where local tax districts, or special chartered districts, are com- 
bined with nonlocal tax districts. Just here we ha~re experienced some 
difficulty in applying the provisions of this enactrrent of the Legisla- 
ture. It follows as a matter of course that if the county commissioners 
cannot establish for any consolidated dlstrict a rate of tax higher than 
that originally voted in any part of said district, and some part has 
voted no tax a t  all, then, under the clause requiring that the different 
rates shall be made uniform, it appears that the cornmissioners, in such 
cases, would be required to reduce the tax to nothing; or, to state it 
differently, in such cases they ipso facto would seen) to be without any 
proper authority a t  all to levy these special uniform taxes throughout 
the entire district. Indeed, this apparently follows as a necessary corol- 
lary, because, under the Constitution and in the manner here provided, 
such taxes may not be imposed without a favorable majority vote of 
all the people affected. Stephens v. Chtrrlotte, 172 X.C. 564; Hollowell 
v. Borden, 148 N.C. 253; Smi th  v. Trustees, 141 IT C. 143; Rodman v. 
Washington, 122 X.C. 39; Goldsboro v. Broadhurst, 109 N.C. 228. For 
this reason, in cases where local tax districts or special chartered dis- 
tricts are sought to be combined with nonlocal tax districts, we are com- 
pelled to invoke the aid of C.S. 5530, arid to deal with the question un- 
der the principle of enlarging a preexisting district or districts. Paschal 
v. Johnson, supra; Hicks  v. Board of Edzication, sztpra. 

But if it be contended that the unification of the different tax rates 
applies only to those cases where local tax districts, including special 

chartered districts, are consolidated with other local tax districts 
(393) having different tax rates, then, in those ceses where the con- 

solidation involves the combining of a local tax district or spe- 
cial chartered district with a nonlocal tax district, it mould seem that 
the provisions of C.S. 5531 and 5532, require observmce ( K e y  v. Board 
of Education, 170 N.C. 123), or else there should be an election as con- 
templated by C.S. 5530. 

But  defendants contend that under the decisions of Riddle v. Cum-  
berland, 180 N.C. 321, the instant election should be approved and the 
validity of the tax in question upheld. The facts of that case were as 
follo~vs: In  1920 a movement was instituted for the formation of the 
whole of Gray's Creek Township, Cumberland County, into one town- 
ship high school district, and also into a special 1,ax district for ele- 
mentary schools with a tax rate of not more than 30 cents on the $100 
valuation of property and 90 cents on the poll. Wlthin said township, 
and constituting the same, were five school districts; two with special 
taxes, three without. The petition for said election stated that if said 
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election carried the old special tax districts with their taxes were to be 
abolished, the new rate to take their place; but if said election failed 
the old special tax districts were to remain in existence. The election 
was called on this basis and carried. Several propositions, i t  will be 
seen, were embodied in this election; but it appears that they were a12 
clearly understood and ful!y comprehended by the voters throughout 
the entire township. However, none of the objects sought to be obtained 
were opposite and antagonistic by which an appeal to conflicting inter- 
ests could be made, as in Hill v. Lenoir Co., 176 N.C. 572, and for this 
reason the election was sustained. Furthermore, with the abolition of 
the special tax districts, which was one of the propositions submitted 
to the voters of the respective districts in said election, the entire town- 
ship was then left in the same condition or status so far as school taxes 
were concerned; and this, i t  may be said, paved the way for proceed- 
ing under C.S. 5526. While this may have been somewhat irregular, 
yet, it appearing that such procedure in the particular case was free 
from any material harm and, having due and proper regard for sub- 
stance and the accomplishment of results, the election was upheld. 

The distinguishing features between the Riddle case, supra, and the 
case a t  bar may be stated as follows: (1) The case a t  bar involves a 
reduction in the tax rate of the old special tax district; not so in Riddle's 
case. (2) There a township high school (C.S. 5511) was to be estah- 
lished; not so here. (3) In  the present case the old special tax district 
has voted bonds and is now in debt on account of same. I n  Riddle's 
case there was no bar to abolishing the already existing special tax 
districts, and this was specifically provided for in the call for the elec- 
tion. C.S. 5532, provides that no special tax district shall be abolished 
when such district is in debt "in any sum vhatever." Hence, the 
conclusion reached in the Riddle case is not permissible here. The (394) 
old Council District, being in debt for bonds previously issued, 
may not be abolished until they are paid. Indeed, the holders of such 
obligations, being creditors, as they are, may insist upon the levying 
and collecting of the amount of taxes authorized a t  the time of the sale 
of said bonds. Smith v. Comrs., 182 N.C. 149. 

Finally, the pertinent and controlling facts in the instant case are 
substantially the same as those in Hicks v. Commissioners, next case 
post, and for the additional reasons assigned in that opinion- the tmro 
cases being governed by the same principles - it follows that his Honor 
below mias in error in declining to grant the relief sought. This will be 
certified to the Superior Court, to the end that judgment may be enter- 
ed for the plaintiffs on the facts agreed or found. 

Reversed. 
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Cited: Roebuck v .  Trustees, 184 N.C. 146; Bzmey v.  Commission- 
ers, 184 N.C. 276; Barnes v. Commissioners, 184 N.C. 326; Coble v. 
Commissioners, 184 X.C. 352; Bd. of Ed. v .  Bray, 184 N.C. 486; Vann 
v. Commissioners, 185 N.C. 172; Armstrong v. Commissioners, 185 N.C. 
408; Plott v. Commissioners, 187 N. C. 133; Sparkman v.  Commission- 
ers, 187 N.C. 246; Jones v .  Bd. of Ed., 187 N.C. 559; Bivens V .  Bd. of 
Ed., 187 N.C. 772; Harrington v .  Commissioners, 189 N.C. 576; Howard 
v. Bd. of Ed., 189 N.C. 678; Causey v. Guilford Co., 192 N.C. 310; 
Sessions v. Columbus Co., 214 N.C. 639; School .Dist. Comm. v .  Bd. 
of Ed., 235 N.C. 217. 

F. T. HICKS, W. E. MUSGROVE ET AL. V. BOARD O F  EDUCATION AND 

BOARD OF COUNTY COMBIISSIONERS OF WAYNE COUNTY, AND 
OTHER TAXPAYERS. 

(Filed 26 April, 1922.) 

1. School Distr ic ts-Creat ion of Districts-Combination of Districts. 
C.S. 5526, providing for the creation of a special school tax district by 

the county board of education without regard to tc'wnship lines, upon a n  
election to be held within the proposed district, after notice, etc., refers to 
territory having no special school tax and has no application to the enlarge- 
ment of such district under the provisions of C.S. 5530, wherein one or more 
school tax districts have already been established and there is other con- 
tiguous territory sought to be included which has not voted any special 
school tax. 

2. Same--Outlying Territory-Vote of t h e  Electors--Elections. 
Where one or more special school tax districts hwie been established un- 

der the provisions of our statutes applicable, such djstricts may not extend 
their territory to include other districts and adjacent territory that have 
not voted a special tax, without the question having first been submitted to 
and approved separately by the voters of the outlying territory, and giving 
them the right to independently determine for themselves whether they shall 
be specially taxed, in the amount proposed. C.S. 5530. The distinction be- 
tween Riddle v.  Cumberland, 180 N.C. 321, and Perry v. Comrs., ante, 387, 
and this case, shown and commented upon by Wallcw, J. 

3. Same--Enlargement of Existing District. 
If proceedings to establish a special school tax (district under the pro- 

visions of C.S. 5626, i t  appeared that therein was included several local 
tax districts already established, and also territory wherein no special tax 
had been voted, and the proceedings were properly instituted by only one 
of these local school tax districts: Held, the procee~lings were for the en- 
largement of the petitioning local tax district, and wquired that the others 



N.C.] SPRISG TERM, 1922. 423 

therein should also have proceeded regularly under the statute and that the 
electors in the proposed part that had not voted a special tax be permitted 
to rote separately upon the question of the contemplated increase for the 
designated purpose. C.S. 5560. 

4. Statutes, i n  P a r i  Materia-School Districts-Special Tax-Elections. 
C.S. 5326, proriding for the creation of new local school tax districts, and 

section 5330 requiring the question of an enlargement of an existing special 
school tax district to be submitted separately to the voters of the proposed 
new territory are to be construed in pat% materia, and the provisions of 
each are held reconcilable with those of the other. 

5. SameTaxat ion-Elect ions.  
Laws of 1921, ch. 179, providing for the consolidation and adjustment of 

rates of taxation and authorizing the voters of a district so consolidated to 
vote special tax rates for the schools in the entire district, etc., should be 
construed to harmonize with C.S. 5530, and the provisions of the former 
statute do not affect or impair the requirement of the latter one, that for 
an extension of the boundaries of an existing local school tax district or 
districts, the approval of the tax proposed must first be given by the voters 
in the proposed new and contiguous territory. 

6. S a m e A b o l i t i o n  of Districts. 
Under the provisions of C.S. 5530, a local tax school district may be abol- 

ished by the act of creating a new one of which it is a component part, 
while section 5531 is restricted simply and singly to the abolition of an ex- 
isting district, and so construed: Held, these sections are in harmony with 
each other. 

APPEAL by plaintiff from Cranmer, J., a t  October Term, 1921, 
of WAYNE. (395) 

Controversy submitted without action under C.S. 626, upon 
the following facts agreed: 

1. Pursuant to section 4115 of the Revisal, a petition signed by 
more than one-fourth of the freeholders within a proposed special 
school district in Wayne County, in whose name real estate in such dis- 
trict is listed on the tax lists for the current fiscal year, was duly pre- 
sented to and endorsed by the county board of education of Wayne 
County, and the board of county commissioners, after thirty days notice 
a t  the courthouse door and three other public places in the proposed 
district, held an  election in accordance with section 4115 of the school 
law, to ascertain the will of the people within the proposed special 
school district, whether there shall be levied in said district a special 
annual tax of not more than thirty cents on the hundred dollars valua- 
tion of property, to supplement the public school fund which may be 
apportioned to the said district by the county board of education, in 
case such tax is voted. 
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The above mentioned petition reads as ~'ollows, and contains 
(396) signatures of taxpayers from all parts of the district: 

PETITION FOR A SPECI~L TAX ELECTION 

To the Board of Commissioners of Wayne County: 

We the undersigned freeholders in the county of Wayne, constituting 
one-fourth of the freeholders in the proposed special school district 
included within the following boundaries, to wit: All of Pikeville Town- 
ship, that part of Stoney Creek Township included in the Mt. Carmel 
District, and that part of Buck Swamp Town:,hip included in the 
Pleasant Grove District. 

I n  order to establish a t  Pikeville a standard high school and to main- 
tain in other sections of the said territory, efficient eIementary schools, 
respectfully petition your honorable board for an election to ascertain 
the will of the people within the proposed special school district, whe- 
ther there shall be levied in said district a specirtl annual tax of not 
more than 30 cents on the $100 valuation of property, to supplement the 
public school fund which may be apportioned to said district by the 
county board of education in case such special tax is voted. 

2. Several years ago the town of Pikeville, induding the surround- 
ing territory, voted for a special tax district which was established and 
still exists. I n  December, 1919, Mt. Carmel voted for a special tax 
school district, which was established and still exists. The said propos- 
ed special school district includes the present Pik~?ville School District, 
the Mt.  Carmel School District, and also includes the contiguous terri- 
tory of Pleasant Grove School in Ruck Swamp Township, Taylor's 
School, and the whole of Pikeville Township. The new territory includ- 
ed within the proposed special school district has r ever heretofore voted 
for a special school tax district, and there is at  present no such school 
district therein. 

3. That all procedure required by C.S. 5526 (which is a part of Rev., 
4115)) leading up to the election was duly complied with, and the elec- 
tion thereunder was duly and regularly held on Saturday, 8 October, 
1921, a t  which time there was a majority of the .~otes cast in favor of 
the proposed special school district, At said election a11 the qualified 
voters within the present Pikeville School Distiict, the Mt. Carmel 
School District, and the new territory were allowed to  vote. 

4. That a majority of the committee or trustees of the Pikeville 
Special School District or of the Mt. Carmel School District did not 
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request in writing that the county board of education may enlarge the 
boundaries of those special school districts which had been established. 

5 .  -4 few days prior to the election a number of the taxpay- 
ers in the new territory in tlie proposed special school district (397) 
conferred with counsel with reference to obtaining a restraining 
order against the holding of said election, and in a conference between 
the plaintiffs and counsel for defendants it was agreed that the restrain- 
ing order should not be applied for, and that a t  the October term of the 
Superior Court of Wayne County a controversy without action should 
be submitted to the court to determine the question as to whether or not 
the said election is legal or illegal, and it is further agreed that if the 
court shall hold the election illegal, then said election shall have noth- 
ing to do with any further steps that may be taken towards the crea- 
tion of another district, but shalI be canceled the same as if it had not 
been,held. It is further agreed that nothing herein shall affect the right 
of either party to appeal and have the matters in controversy fully 
litigated and determined by the Supreme Court. 

6. The plaintiffs contend that the purpose of the petitioners for the 
establishment of the proposed special school district is simply to en- 
large the boundaries of the present Pikeville Special Tax District, and 
that said election should have been held as provided for by section 5530 
of the Consolidated Statutes of 1919 (which is part of section 4115 of 
the Revisal of 1908, and referred to by the board of county commis- 
sioners as section 4115 of the school law), and that a t  said election the 
residents non- within the Pikeville Special Tax District should not have 
been permitted to vote, and that only the qualified voters in the said 
new territory should have been allowed to vote a t  the election, and that 
since all tlie qualified voters in the proposed special school district were 
permitted to vote a t  the election which was held, that, therefore, said 
election was illegal. 

7. The defendants contend that this special school district (which 
district happens to include other smaller districts), can be created pur- 
suant to section 5326 of the Consolidated Statutes (which is part of 
section 4115 of the Revisal of 1908)) and that the election held under 
said statute was legal. 

It is agreed that the foregoing shaIl constitute the agreed statement 
of facts in a controversy without action. 

This 22 October, 1921. 
Signed by counsel for the respective parties, and duly verified. 
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Whereas certain citizens of the proposed special school district, which 
is to include Pikeville Township, Mt .  Carmel, and certain other con- 
tiguous territories, are contemplating procuring an injunction against 
the holding of the election which is called for Saturday of this week; 

and whereas all the parties interested in the holding of said elec- 
(398) tion, both pro and con, are desirous of having the matter deter- 

mined strictly upon its legal merits: 

Now, therefore, it is agreed by counsel representing both sides of the 
controversy, with the approval of citizens representing both sides, as 
follows: 

1. The election shall be held as called on Saturday of this week, and 
no restraining order shall be served against the holding of said election. 

2. At the October term of the Superior Court, which convenes 10 
October, it shall be submitted to the court as a controversy without 
action, the question whether or not the said election is legal or illegal, 
and if finally held illegal by the court, it is agreed by the advocates of 
the special school district that the tax shall not be levied, and that the 
election shall be canceled, and if any further step:{ are taken towards 
the creation of a district, the election held on Saturday of this week 
shall have nothing to do with the creation of the district. 

3. It is further agreed that nothing herein shall affect the right of 
either party to appeal and have the matters in conti-oversy fully litigat- 
ed and determined by the Supreme Court. 

This 4 October, 1921. ( S i y e d  by counsel.) 

Upon the said case agreed, the court held, and so adjudged, that the 
two boards had ample authority to proceed under the law as they did 
in the creation of the new special tax school district, as prayed for in 
the petition, and that the election held for that purpose was in all re- 
spects legal and binding, and that said election being valid, the returns 
of the same shall be certified and acted upon as required by the statute. 

Costs against the plaintiffs. (Signed by the presiding judge.) 

The plaintiffs duly excepted and appealed. 

Wentworth  W.  Pierce and J .  H .  Pou for plaintiff,;. 
Langston, Allen & Taylor and Teague & Dees for defendants. 

WALKER, J. This is a controversy submitted without action to test 
the validity of an election proposing to create a standard high school a t  
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P ike~ i l l e ,  N. C., and to nlaintain efficient elementary schools a t  other 
sections in the same district, and to levy a special tax  not more than 
30 cents on the $100, to supplement the public school fund. 

Plaintiffs contend that  the election was not held in accordance with 
law, but clearly in contravention of t ~ o  conlplete statutes relating to 
special school tax  districts, and that  the effect of this election, if i t  were 
valid, will be to abolish three existing special school districts wth in  the 
territory of the  proposed district, and this abolition will be worked not 
directly but incidentally, or  ill not be accomplished in the 
manner prescribed by the statute for the abolition of special (399) 
school tax districts. That  C.S. 5531, provides the only method 
available for the abolition of a special tax district theretofore created 
and existing by virtue of an  election held therein. Briefly, i t  provides 
that  an election may be held upon petition of two-thirds of the qualified 
voters, and if a t  the election a majority of the qualified voters in said 
district shall vote against special tax, the tax shall be deemed revoked 
and shall not be levied, and the district shall thereby be discontinued. 

Section 5532 provides for the continuance of any debt created, not- 
withstanding the district be abolished. 

Section 5533 provides that  an election for abolition shall be held not 
oftener than once in two years. 

Section 3333 provides that  an  election may be held for the purpose of 
increasing the  tax in a special tax district; but  a t  its conclusion says: 
"No election shall be held oftener than once in two years." 

The case on appeal sets forth that  both the N t .  Carmel and Pleasant 
Grore special tax districts, included in the proposed consolidated or 
enlarged district, held elections less than two years prior to the election 
held last October for the purpose of establishing the consolidated dis- 
trict, and a t  such elections special taxes were levied, and plaintiffs con- 
tend that  the effect of the new election, if held valid, will be to autho- 
rize an increase in taxes within less than txvo years after a former in- 
crease in tax had been voted. Bu t  we need not notice this contention 
any further in the view n.e take of the controversy. It is further con- 
tended by the plaintiffs tha t  the lit. Carmel and Pleasant Grove spe- 
cial tax districts cannot be either indirectly or inferentially abolished 
in any other manner than is prescribed by section 5531; and, as the 
election held undertakes in effect to abolish them, i t  was, therefore, in 
contravention of law, and is void. 

The other ground of illegality urged against said election is that  the 
order of the  commissioners of the board of education of Wayne County 
undertaking to  create a consolidated, or enlarged, district with Pike- 
ville as its center, with the Pikeville School as the only high school in 



the district, and with elementary schools a t  other pxtions of the district, 
is an attempt to avoid a clear mandate of the law. It not only attempts 
to abolish the two school districts, ?\It. Carinel and Pleasant Grove, in a 
manner not provided for by law; but it undertakes to add them to the 
Pikeville District, making them subsidiary to the I'ikeville High School, 
which is beyond the travel reach of most of the pupils; and it does this 
without allowing those outside of the original Pikeville District an 
opportunity to vote separately upon the proposition whether they shall 
be added to the Pikeville District or not, as expressly recognized and 
declared by C.S. 5530. 

Section 5530, upon which plaintiffs mainly rely, provides that 
(400) upon the written request of a majority of the committee, or trus- 

tees, of any special tax district, the board of commissioners may 
enlarge the boundaries of such special tax district, subject to the ap- 
proval of the voters to be expressed a t  an election which shall be held 
in the new territory. I t  prescribes that the voters in the new territory 
proposed to be included in the district shall have the privilege of vot- 
ing whether they will levy upon themselves a spwial tax of the same 
rate (meaning the same rate that the special tax district levies). If a 
majority shall approve the tax rate, the proposed new territory is there- 
upon merged into the original district, and all in and out of the original 
district pay the same tax. This i t  is claimed is a fair and consistent act 
authorizing a reasonable esercise of the right of franchise or suffrage. 
The old district, it is argued, acts through its cor~mittee, and if it de- 
sires an enlargement, by resolution, it invites a ceitain designated terri- 
tory to come into or join the district on the same terms enjoyed by those 
already in. The outsiders, a t  an election called f w  that purpose, pass 
upon the invitation, and either accept or decline it. If they accept, they 
have by a majority assumed a tax and acquired I, corresponding bene- 
fit, or are supposed to have done so. It thus requires the affirmative act 
of the old district through its trustees, and the affirmative act of a ma- 
jority of the taxpayers in the new district. If both approve, no one can 
complain. But in the case a t  bar, as plaintiffs assert, the old district did 
it all. It issued the invitation to come in, not depending upon the right 
of the taxpayers or voters in the new territory to accept or decline it, as 
they might see fit in their own interest to do, but that the old district 
or districts compelled the new and contiguous territory to be annexed 
to theirs, as they could and did easily do, because they had the majority 
and could outvote the minority in the new territory. This mould seem 
to be contrary to the letter and the spirit of secticn 5530. 

There is another ground upon which i t  is conterded that this election 
is clearly illegal. There was, in the territory proposed to be embraced 
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in the consolidated or n a y  district, a considerable number of people 
who had never voted upon theil~selves any special tax whatsoever. They 
did not live in Pilieville District, nor in Alt. Carrnel, nor in Pleasant 
Grove District. They lived in the country, where only the ordinary reg- 
ular State school tax levy prevailed. These people have never voted any 
special tax upon themselves; and if this election is held valid, they will 
find themselves inside of a consolidated school district, with the 30 
cents special tax imposed upon them, when they have never been allow- 
ed to separately vote on the question IT-hether that tax should be levied 
or not, whereas they clearly were entitled to vote under section 5530, 
which vote, according to the plain directions of that section, must be 
among thenlselves as a unit. As it wl-as, they only had the privi- 
lege of voting in common with the electors in three other special (401) 
tax districts; and the question rhether they should pay a special 
tax mas not decided by them alone, as required by the statute, but by a 
majority of the voters living in three existing special tax districts, as 
well as a number on the outside. The votes were not taken separately, 
but taken as a whole, and the aggregate result declared. The people in 
the new territory practically had no voice in the matter. 

It is strongly urged by the plaintiffs that the election has not been 
held according to the provisions of any lam of this State, but on the 
contrary, that it has been held in a manner which is clearly in opposi- 
tion to both the letter and the spirit of the statute, the effect of it being 
to tax the people of an entire township, and of parts of two other town- 
ships, to maintain a high school a t  Pilierille, with elementary schools 
elsewhere; but all the people to be taxed alike for the cost of the high 
school, whether they live near enough to enjoy i t  or not, and this with- 
out letting the people in the outlying or new territory, who are doomed 
to use only elementary schools, have the privilege of voting separately 
upon that proposition. If the principle contended for by defendants be 
upheld by the court, i t  is argued with much force that there will be no 
limit to which the enlargement of school districts may not go, provided 
always the school committee inviting the enlargement is sure that the 
votes of the insiders will outnumber the votes of the outsiders. 

Another ground of illegality is aIleged by the plaintiffs to be that &It. 
Carmel and Pleasant Grove are school districts, each with a board of 
trustees; and the board of trustees of neither of these districts petition- 
ed for an enlargement. They did not issue any invitation to those who 
lived in P~keville District, nor to those who lived in any school dis- 
trict, nor to each other. So that it cannot be considered that the en- 
largement was of either of those special tax districts; and the only 
other special tax district upon which an enlargement could be effected 
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is the Pikeville District; and we have it that Pikeville has asked that 
its school district be enlarged by the addition of outlying territory, but 
that the election did not permit the outsiders to x,ote separately upon 
that proposition. But however this may be, we need not inquire, as the 
other ground is, in our opinion, fully sufficient to invalidate the election 
and prevent the formation of a new district in the manner proposed. 

The defendants' contention, as stated in the brief of their counsel, 1s 
that the formation of the new school district is aut1,orized by C.S. 5526, 
which provides for the creation of spwial school tax districts by thc 
county board of education in any county without regard to township 
lines under the conditions as set forth in that se2tion, which further 
provides for an election to be held within the proposed district, after tliv 

required notice, to ascertain the will of th: people witbin the 
(-102) proposed special school district, whether there shall be levied in 

such district a special annual tax of not more than 30 cents on 
the $100 valuation of property and 90 cents on the poll to supplement 
the public school fund which may be apportioned to such district by the 
county board of education in case such special tax is voted. 

The defendants further contend that this special school district 
(which happens to include other small districts) :an be created pur- 
suant to section 5326 of the Conso1id:ated Statutes (which is part of 
section 4115 of the Revisal of 1905), and that said election held under 
said statutes was legal, and that, this being so, the only question before 
the court is whether the board of education has the authority, under 
C.S. 5526, to create a special school tax district, which includes within 
its boundaries two smaller special tax districts, which had previously 
been created, together with new or additional territory; and if so, whe- 
ther they should have proceeded under C.S. 5530, or under section 5526. 

Under section 5530, they argue that the proce12ding is commencecl 
upon a written request of a majority of the committee or trustees of 
any special tax district, and it applies only to the enlargement of a dis- 
trict, and has nothing to do with the creation of a district, and, there- 
fore, the procedure prescribed therein cannot be applicable to the case 
before the Court for the reason that there is no question of enlarging 
any one particular district. 

We regard this contention as ignoring the distinction between creat- 
ing a new district and enlarging one or more already established. A 
new district may be created by consolidating and enlarging one or more 
existing districts, which might be done by adding new territory to exist- 
ing districts and giving them a new name, or an old district may be 
continued with added or increased territory. The two methods would 
be, in effect and for all practical purposes, an enlargement of the dis- 
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trict, although called by a different name. Section 5526 would seem to 
refer to special school tax districts originally created or formed when 
the proceeding starts by petition of the designated number of freehold- 
ers. In  that  case every taxpaying freeholder has a fair chance to cast a 
vote, and declare thereby whether he elects to be taxed for the creation 
and maintenance of the new district, while under section 5530 the free- 
holders in the added terrltory would, in effect, have no such opportun- 
ity, as the conibintd negative votc of all of thein in the new or added 
territory could be easily overcome by the decidedly preponderating 
nffirniative vote in the old part of the district. 

Our conclusion is, from R consicieration of the entire law relating to 
the subject, that C.S. 5530, controls in a case like this one, so that 
where it is proposed to enlarge a district or destricts by an  addition of 
new and contiguous territory, an election niust be held in the 
new territory to determine whethcr thcrc shall be a special tax (403) 
of the same rate as that voted and levied in tlie special tax dis- 
trict to which the territory is contiguous, and if a majority of tlie 
voters in the new territory shall vote in favor of tlie special tax, then 
the new territory shall be added and becoine a part of tlie special 
tax district, otherwise the district shall not he enlarged as  proposed. 
There is a further provision in regard to any existing bonded indebt- 
edness of the old district, mliich docs not materially affect the question 
before us. 

The provision for a separate election in the added or contiguous ter- 
ritory is not only a fair and just one, but is required to protect those liv- 
ing in the new territory from the levy of a tax iinposed upon them vir- 
tually without their consent, or when, because of thc difference in pop- 
ulation and voting strength, they had no fair opportunity to be heard 
upon the question, ~vhetlier they shouId become a part of the proposecl 
district or not, and thereby be taxed for it,s support and niaintenance. 
The case clearly comes within the spirit of section 5530, it it does not 
fall within its letter. The sections of the lam n.e are considering, being 
in pnri materia, should be construed together and with reference to 
the objects to be attained and tlie methods to be pursued in accom- 
plishing them. But  this Court has given strong intimation to an opinion 
favoring the right of voters to be heard in the new or added territory 
when it is said, in Paschal v. Johnson, ante: 129, as follows: "As to in- 
stances where the tax rates may differ, as where there is an attempt 
to combine a special tax district with nonspecial tax rate territory - 
the statutes present greater difficulty for these special school tax dis- 
tricts, organized and exercising governmental functions in the adininis- 
tration of the school laws, have been held to be quasi-public corporations 
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subject to the constitutional provisions in restraint of contracting debts 
for other than necessary expenses except by vote of the people of a 
given district. Smith v. School Trustees, 141 K.C. 143; Constitution, 
Art. VII, sec. 7. Where such conditions are presented and owing to the 
constitutional objection suggested, i t  would seem that in order to com- 
bine a special tax district with nonspecial tax territory the question 
should be considered and dealt with as an enlargenlent of districts and 
coming under section 5530 of Consolidated Statutes, whereby the out- 
side territory is allowed to vote separately on the proposed tax. The 
question, however, does not arise on the present record, and is only re- 
ferred to in order to exclude the inference that in making our present 
decision we are approving in toto the provisions of Laws 1921, ch. 179, 
above referred to." 

It seems to us that as the new territory is proposed to be added to 
two or more existing school tax districts, instead of one only, does not 
suffice to take the case out of the operation of C.S. 5530. They are 

all to form one district, and the fact that there are two or more 
(404) instead of one moving in the matter furnishes greater reason why 

the people in the new territory should have a separate vote, so 
that they will not be out-voted, or their vote be o\.ercome, by the two 
or more districts, perhaps each of them with a much larger voting pop- 
ulation than that in the new territory. But, however that may be, our 
opinion is that the intention was that section 5530 should apply to the 
case as presented by this record. 

Our attention was invited to Laws of 1921, ch. 1'79, which is suppos- 
ed to be in conflict with our conclusion, but we do not think so, a s  the 
act of 1921 was evidently intended to be construed so as to harmonize 
with C.S. 5530; and there is really nothing in section 1 of the act of 
1921 relating to the consolidation of school districts, or in its other sec- 
tions, which prevents C.S. 5530, from having its full and intended oper- 
ation, as the provision of section 5530 can well s tmd in its integrity, 
and have full and complete effect, without interfering a t  all with the 
similar operation of Laws of 1921, sec. 1. The consolidation therein 
provided for and the adjustment of rates of taxation may go on, and 
no taxpayer in a consolidated district required to pay a higher rate 
than that voted originally in his district, and the consolidated school 
districts authorized in the act of 1921 can vote special tax rates for 
schools in the entire district in accordance with law, and yet leave the 
people of "nonlocal tax territory contiguous to an existing school tax 
district" free to vote separately upon the question whether that terri- 
tory shall be annexed to a special tax district or districts. 
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We are unable to discover ~ h y  section 5530 and the act of 1921 may 
not well stand together without the latter abrogating or repealing any 
part of the former. Our duty is to reconcile them if i t  can be fairly 
and reasonably done. "Statutes upon the same subject-matter should be 
construed together so as to harnlonize different port~ons apparently in 
conflict, and to give each and every part some significance, if this can 
be done by fair and reasonable interpretation." Ceczl v. High Point, 165 
N.C. 431; Mfg. Co. v. Andrezcs, 165 N.C. 285. "Separate sections of 
the Code should be so construed, if possible, as to reconcile them and 
effectuate each." Propst 2). R. R., 139 N.C. 397. 

There is no necessary inconsistency between sections 5530 and 5531 
of the Consolidated Statutes. The former may abolish a district by 
creating a new one of which it is a component part, while section 5531 
may be restricted solely to the abolition of an existing district. Thus 
considered and construed, there is no reason why they should not co- 
exist and be brought into harmony. 

The case of Riddle v. Cumberland County, 180 N.C. 321, was cited 
to us as bearing some resemblance to this case, and Perry v. Comrs., 
ante, 387, but it is shown in the last cited case by Justice Stacy 
that in several particulars set forth in that case there is a sub- (405) 
stantial difference between then1 sufficient to take them out of 
the rule of the decision in the Riddle case, supra. The latter case was 
brought under C.S. 5526, and the vote was taken accordingly. There 
was no fatal irregularity there in calling the election, while it appears 
in the facts agreed, upon which this case was tried, "that a ma,iority of 
the committee or trustees of the Pikeville Special School District or the 
Illt. Carlnel School District did not request in writing that the county 
board of education may enlarge the boundaries of those special school 
districts which had been established." Plaintiff contends that such a pe- 
tition was necessary to authorize any election a t  all, under C.S. 5530, 
and it was so stated therein. It was intended, perhaps, to restrict sec- 
tion 5330 strictly to the case where a single district is enlarged by the 
addition of new and contiguous territory, and to refer section 5526 to a 
case where an entirely new district is to be formed, in which event all 
of those residing in the new district would have an equal and fair op- 
portunity to vote, but me have concluded that a broader application 
should be given in this and the Perry case, supra, to section 5530, so as 
to make it embrace a case such as is presented in those records, not- 
ing the difference between them and the Riddle case, supra, as stated jn 
Perry's case, supra. 

As there was no sufficient compliance with C.S. 5530, in this instance, 
the election was invalid, instead of legal and valid, as held by the 
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judge below, and the special tax district in quest on was not c re~ ted  
according to law. 

There was error in tlie judgment upon tlie case agreed which 1. re- 
versed. Judgment will be entered instead for the plaintiffs. 

Reversed. 

Cited: B u r n e ~  v. Comrs., 184 N.C. 276; Barnes v. Comrs., 184 S .C.  
326; Coble v. Comre., 181 N.C. 352; Bd. of Ed. v. Bray, 184 N.C. 
486; Vann v. Comrs., 185 N.C. 172; Armstrong 21. Comrs., 18.5 N.C. 408; 
Plott v. Comrs., 187 N.C. 133; Sparkman v. Corns., 187 N.C. 246; 
Jones v. Bd. of Ed., 187 N.C. 560; Hawington 2'. Conzrs., 189 N.C. 576; 
Howard v. Bd. of Ed., 189 N.C. 678; Cazlsey v. Guzlford Co., 192 S.C.  
310; School Dist. Comm. v. Bd. of Ed., 235 N.C. 217. 

WILLIAM ST. SING AXD MACON ST. SING, FOR THEIR NEXT FRIEKD, WIL- 
LIAM ST. SING V. AMERICAN RAILWAY EXPRESS COMPANY. 

(Filed 26 April, 1922.) 

Carriers of Goods-Express Companies-Commerce--Federal Law-Writ- 
ten Notice-Damages-Condition Precedent. 

Upon the express receipt of an interstate shipment of goods by the car- 
rier was a stipulation requiring, among other things, that in order to make 
the carrier liable for the loss of the shipment, a claim must be made and 
presented in writing to the originating or delivering carrier within four 
months after the delivery of the property, or in case of failure to make cle- 
livery, then within four months after reasonable :ime for delivery has 
elapsed, etc.: Held, the Federal statute and the authoritative Federal de- 
cisions thereon afford the exclusive rule of the car~ier 's liability in such 
cases, and thereunder the filing of the written claim within the stated time 
is upheld as  a reasonable stipulation rwuiring a compliance with its terms 
as  a condition precedent to a recovery. 

APPEAL by plaintiff from Daniels, J., a t  September Term, 
(406) 1921, of DURHAM. 

Civil action, tried on appeal from the justice's court. 
The action is to recover darnages for the value of a package, to wit, 

a bicycle motor attachment, bought in St. Louis, Mc., and shipped with 
defendant to plaintiffs a t  Durham, N. C., under a uniform express 
receipt and contract of carriage, and which was never delivered to 
plaintiffs, the consignees. At the close of the plaintiff's evidence, on mo- 
tion, there was judgment of nonsuit and plaintiff excepted and appealed. 
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J .  If7.  Bal-bee for plaintiff. 
TT-. B. Gzithrie for defendant. 

HOKE, J. There were facts in evidence tending to show that  m 
February, 1920, William St. Sing, the father, ordered for his minor son 
and coplaintiff, Macon St. Sing, from H. R. Geer, St. Louis, No.,  a 
bicycle motor attachment, sending tlie price, $40, per postofice order; 
that about the time the article should have been received (seven or 
eight clays) plaintiff made inquiry for the package a t  the express office 
in Durham, and being informed that  no such package was in hand. 
plaint~ff comnlenced a correspondence with the vendor a t  St. Louis, 
and also took it up witli the postoffice department, thinking the pack- 
cge might have been sent by parcel post, and finally, in September, 
1920, plaintiff procured from Geer & Company tlie express receipt 
showing same had been shipped with defendant as coininon carrier, un- 
der a uniform express receipt, containing, among others, the following 
stipulation : 

"7.  Except n-here the loss, dainage, or injury coinplained of is due 
to delay or damage wliile being loaded or unloaded, or damaged in 
tl-anslt by carelessne~s or negligence, as conditions precedent to re- 
covery claims must be made in writing to the originating or delivering 
carrier r~itliin four niontlis after dclivery of the property, or in case of 
failure to make dclivery, then within four months after a reasonable 
time for de11vx-y has elapsccl, and suits for loss, damage, or delay shall 
be instituted only within t n o  years and one day after delivery of the 
property. or in case of failure to make delivery, then ~ i t h i n  two years 
and one day after a reasonable time for delivery has elapsed." 

That as soon as plaintiff obtained receipt, it was exhibited to express 
agents who informed plaintiff it would be necessary in order to file an 
intelligent statement of his claim, tha t  he should have the invoice. This 
was procured in about thrw or four weeks longer, and both left 
n-it11 tlie company's agents a t  Durham. The package was never (407) 
leceived by plaintiffs, or either of them, and no formal or writ- 
ten claim for the loss was ever inade or filed with the company or its 
agents other than leaving with them the express receipt and invoice, as 
stated, and which was in October, 1920. 

There was further evidence permitting the inference that  the ship- 
lllcnt had in the usual course been sent to Richmond and disposed of, 
as for unclaimed goods, and could not now be recovered. The letter of 
defendant asserting nonliability on the contract of carriage being as 
follo~vs: : 



436 I N  THE SUPREbIE COURT. [I83 

DURHAM, N. C., 11  February, 1921. 

MR. MACON ST. SING 
1016 Holloway Street, 
Durham, 5. C. 

DEAR SIR:-Referring to your claim of $40, account of nondelivery 
of one motor. 

The motor, which the claim agent located in the no-mark bureau a t  
Richmond, Va., had been disposed of before bc recuested it forwarded 
to this office, and it cannot be recovered. 

I n  view of the fact that the claim was not presented until 18 Oc- 
tober, 1920, while shipment was made 24 February, 1920, the claim 
agent instructs that your claim be declined under article 7 of the uni- 
form express receipt. Therefore, I am returning to you all papers sub- 
mitted with your claim and closing my file. It is to be regretted that  
you did not make claim within the fourth months and one week time 
limit. 

Yours very truly, 
(Signed) C. T. BRANSON, Agent. 

Upon these facts, chiefly relevant, we must approve the ruling by 
which the judgment of nonsuit has been entered. This being an inter- 
state shipment, the Federal statutes applicable and the authoritative 
decisions thereon, afford the exclusive rule of liability in these cases, 
and by them i t  is clearly recognized that a rule requiring that the party 
aggrieved by breach of contract of carriage, and as condition precedent 
to recovery, shall file with the company a written claim of his dam- 
ages within four months from the time of delivery or in case of loss 
within four months after a reasonable time for delivery has elapsed, is 
reasonable and valid. Texas & Pacific Railway v. Leatherwood, 250 
U.S. 478; Georgia, etc., Railway v. Blish Milling Company, 241 U.S. 
190; Tuft v. R. R., 174 N.C. 211; Phillips v. R. R., 172 N.C. 86; 38, 
part I, U. S. Statutes a t  Large, ch. 176, pp. 1196-119'7, and also in U. S. 
Compiled Statutes, 1918, sec. 8604a; the same being set out in Mann 1.1. 

Transportation Co., 176 N.C. 104-106. 
From the facts in evidence i t  very clearly appears that no 

(408) written statement has ever been filed with the company or its 
agents for this claim, and nothing that could in any way be 

considered as a filing, until more than six months had elapsed from the 
time of shipment and from the time when the same should have been 
delivered a t  Durham, the point of destination, and by the express terms 
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of the contract of carriage entered into between the parties, the plain- 
tiff's right of action is barred. 

True, the Federal statute above referred to contains the provision: 
"That if the loss or damage or injury complained of was due to delay 
or  damage while being loaded or unloaded, or damaged in transit by  
carelessness or negligence, then no notice or claim nor filing claini shall 
be required as a condition precedent to recovery," but there is no alle- 
gation or suggestion that  the injury liere complained of comes within 
the purport or meaning of the provisio, but  the claim is for absolute 
loss of goods in breach of the contract of carriage, and disposed of in 
the usual way after the time for filing the claim had elapsed, and pre- 
sents a typical instance, calling for application of the contract stipula- 
tion protecting a company from liability. 

It may be well to note also that  there is no claim or suggestion that 
defendant company has realized any substantial value on sale of goods, 
or that  i t  is liable for the proceeds on the equitable principle in indebi- 
tatus assumpsit, a question not now presented or determined, but the 
action, as stated, is brought for damages suffered by breach of defen- 
dant's contract of carriage and against which defendant is protected 
by plaintiff's failure to file their claim within the  time stipulated. 

There is no error, and the judgment of nonsuit is 
Affirmed. 

Cited: Scott v. Express Co., 189 N.C. 379; dlanufacturing Co. v. 
Pridgen, 215 N.C. 248; Neece v. Greyhound Lines, 246 N.C. 550. 

C. H. GRIFFITH ET AL V. BOARD OF EDUCATION OF FORSYTH 
COUNTY ET AL. 

(Filed 26 April, 1922.) 

1. Injunction-Equity-Elections. 
The courts of equity are slow to enjoin the holding of elections, and while 

they will not do so unless it is clear they are being illegally held, ordinarily 
the writ will issue to restrain the holding of an election where there is no 
authority for calling it  and it  will result in a waste of public funds. 

2. S a m e R e m e d y  Unnecessary-Subject-matter. 
The appeal from an order dissolving a temporary injunction will be dis- 

missed in the Supreme Court when it appears that an election against 
which this remedy has been sought, has not been held, and cannot be under 
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the previous action of defendant board of education in calling it, and i t  
appears there is presently nothing upon which it could operate. 

APPEAL by plaintiffs from Lane, J., a t  *July Term, 1921, of 
(409) FORSTTH. 

Civil action to enjoin and restrain the hslding of an  election 
in a new and propesed consolidated school district composed of what 
was originally two contiguous and adjacent districts in Forsyth County, 
namely, Bethania, a special tax district, and Old 7'own School District. 
a nonlocal tax district. The purpose of the election was to ascertain tllc 
will of the voters of tlie entire territory in regard to levying a special 
school tax for the said proposed district. The call for the election desig- 
nated 12 July,  1921, as the date upon n-hich it should be held. .l teni- 
pornry restraining order was issued in this causl., same being after- 
wards dissolved on 12 July,  1921, but it seems that  the election was 
not held. 

From the order djseolving the temporary injunction, the plaintiff. 
appealed. 

Holton &: Holton and Jones R. Clement for plui~ltifls. 
Hustings & Whicker and E. F. Cul10,n for defr ndants. 

SPACY, J .  I t  appears that  the purpose for which this action was in- 
stituted, to wit, to prevent the holding of the election in question, has 
been accomplished. At any rate, the election was not held, and there 
is nothing now to enjoin. Mck'znney 21. C'onzrs. ($'la.), 3 So. Rep. 887. 
The time for holding the election has long since passed, and it cannot 
presently be held, under the previous action of t le defendant<. Sotll- 
ing further can be done in the way of' levying tlic proposed tax unless 
another election is called. The appeal, therefore, must be disinisseil. 
Kzlpatrick v. Harvey, 170 S . C .  668; Moore v. Monument Co., 166 
N.C. 212; Hnmson v. Bryan, 148 N.V. 313. 

Courts of equity are slow to enjoin tlie holding of elections and ordi- 
narily they will not do so unless it is clear that  t1i.y are being illegally 
held. Hood v. Sutton, 175 K.C. 101. 'rhe wisdom for this cautious ex- 
ercise of such paver is obvious. Connor v. Gray, 9 Anno. Cases, 121, 
and note. Bu t  i t  is generally held that  an  injunction mill issue to re- 
strain the holding of an election where there is no authority for calling 
it, and where the holding of such an election woulc result in a waste of 
public funds. Solomon v. P'lenzing, 34 Xeb. 40; 9 I3.C.L. 1001. 

The record is silent as to whether the defendants expect to pursue the 
instant matter further; but, we apprehend that  such is their purpose, or 
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else this appeal would not have been presented for our consideration. 
We have experienced some difficulty in trying to harmonize the provi- 
sions of Public Laws 1921, ch. 179, with all the sections of C.S., art. 18, 
ch. 93, and a t  the same time square them with the requirements of the 
Constitution; but, from the facts now appearing, we cannot say, 
in advance, that  the defendants are proposing to proceed in an  (410) 
unlawful manner. The contrary mill be presumed. Thrash v. 
Comrs., 150 N.C. 693. It may not be amiss, however, to call attention 
to some of the recent decisions bearing more or less directly upon the 
subject now in hand, though it is conceded that  these cases are not de- 
cisive of the  exact question ~ h i c h  the parties to  this proceeding have 
sought to raise. Hicks v. Comrs., ante, 394; Paschal 21. Johnson, Ibzd, 
129; P e n y  v. Comrs., Ibzd., 387. 

Appeal dismissed. 

Cited: Galloway v. Bd. of Ed., 184 N.C. 248; AITewman v. Comrs. of 
T7ance, 208 N.C. 678. 

JOHN C. WINDER r. L. H. MARTIN ET AI,. 

(Filed 26 April, 1922.) 

3 .  Landlord a n d  Tenant-Leases-Acceptance of R e n t F o r f e i t u l b e - E l e c -  
tion of Remedies-Waiver. 

The application of the principle upon which the landlord, by accepting the 
rent after the lessee's forfeiture of his rights under the terms of his lease. 
is a waiver of his right to terminate the lease, is Upon the theory that the 
landlord has been put to a roluntary election between two opposing courses, 
and not when the lessee remains in possession of the leased premises by 
civing the bond for possesion, in a summary action of ejectment. 

2. Same. 
Where the breach of the tenant of his contract of 1wse amounts to a for- 

feiture, and his landlord \olnntarily accepts the reut accruing thereafter, 
his thus voluntarily accepting the rent mill pre'ient him a t  a later time 
trom insisting u l m  the forfeiture nntlu circumstnnces that would other- 
v ise have a1 oided the leabe. 

APPEAL by plaintiff from Long, J . ,  a t  the January Term, 1922, of 
GTILFORD. 

Sun~mary proceeding in ejectment to evict the defendants as tenants 
f ~ o m  the premises of the plaintiff. 
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From a judgment in favor of the defendants the plaintiff appealed. 

John A.  Barringer and R. M. Robinson for plaintiff. 
Th,omas C. Hoyle and F. P. Hobgood, Jr., for defendants. 

STACY, J. This was a summary proceeding in .jectment, commenc- 
ed in a court of a justice of the peace, and tried de novo on appeal to 
the Superior Court of Guilford County. From t i e  judgment of the 
latter court the case comes to us for review. 

Defendants rented the premises in controversy to be used by 
(411) them in selling petroleum products, through means of a filling 

station erected thereon, and for serving the public generally in 
regard to automobile supplies, etc. The relation of landlord and tenant 
and the due execution of the leases are admitted. It was stipulated as 
a condition of the rental contract that the defendants, while occupying 
said premises and conducting a filling station thereon, should purchase 
all gasoline used by them in their business from the Todd Oil Com- 
pany, a copartnership in which the plaintiff was interested; and, upon 
failure to comply with this provision, the plaintiff i+eserved the right to 
"reenter the said premises and to expel the lessees therefrom without 
prejudice to other remedies." The jury found that this stipulation, or 
covenant, was breached by the defendants on 10 October, 1921; but his 
Honor entered judgment for the defendants non obstante veredicto, be- 
cause the plaintifl, or his duly authorized agent, thereafter accepted and 
received the rent for said premises for the months of Xovember and 
December, 1921, and January, 1922. 

This action was instituted on 18 November, 1921, and tried on appeal 
in the Superior Court of Guilford County, 24 January, 1922. The rent 
for November, 1921, was accepted and received after the alleged 
breach on 10 October, and before the institution of this action on 18 
November, The December rent and the January rent mere received 
after suit had been filed and during its pendency. Did the plaintiff, by 
the acceptance of rent under these circumstances, waive the breach as 
found by the jury? This is the question for decision. It is the generally 
accepted rule that if the landlord receive rent from his tenant, after full 
notice or knowledge of a breach of a covenant or condition in his lease, 
for which a forfeiture might have been declared, such constitutes a 
waiver of the forfeiture which may not afterwards be asserted for that 
particular breach, or any other breach which occurred prior to the ac- 
ceptance of the rent. Or to state the rule differently it is generally held 
that the acceptance of rent by the landlord, with full knowledge of a 
breach in the conditions of the lease, will ordinarily be treated as an 
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affirmation by him that  the contract of lease is still in force, and he is 
thereby estopped from setting up a breach in any of the conditions of 
the lease and demanding a forfeiture thereof. Moses v. Loomis, 47 
A.S.R. 191, and note; 16 R.C.L. 1132 et  seq. 

But  plaintiff contends that  the above rule is not applicable to the 
facts of the instant case, because the rents for the months of December 
and January were accepted after the institution of the present suit. For 
this position he relies upon tlie case of Palmer v. City Livery Co., 98 
Wis. 33; 73 N.W. 559, where i t  was said: 

"The question is whether the receipt of the rent by the plain- 
tiffs was, in the circumstances, a waiver of their right to insist on (412) 
the forfeiture of the lease. I t  is the settled law, no doubt, that  
the landlord who, with knowledge of the breach of the condition of a 
lease for which he has a right of reEntry, receives rent which accrues 
subsequently, waives the breach, and cannot afterwards insist on the 
forfeiture. Gomber v. Hackett, 6 Wis. 323; Conger v. Duryee, 90 N.Y. 
594. This is on the ground that  the landlord has an  election. H e  may 
choose m-hether he will declare the lease a t  an end and reenter a t  once, 
or whether he will overlook the breach and let the lease remain in force. 
Of course, he  cannot do both, for the two courses lead in opposite direc- 
tions; and, because the taking of rent which accrues subsequently to the 
breach is incompatible with a rescission of the lease, i t  is held that  the 
acceptance of rent under such circumstances is clear evidence of an  
election to have the lease continue in force. The rule, being founded on 
the exercise of his option by the landlord, can have no place in a situa- 
tion where no option is afforded him. 

"The only question here is whether the rule of election applies in the 
facts of this case. Practically the question is ~ h e t h e r  the plaintiffs were 
in a situation in s ~ h i c h  they had a choice. If they had no choice they 
could be bound by no election. The situation is clear. There was a 
Breach of a condition of the lease which gave the plaintiffs the right of 
reentry. They elected to terminate the lease, gave the proper notice, 
and brought their proper action. They obtained judgment for restitu- 
tion. The defendant appealed, and gave its undertaking. This under- 
taking bound i t  to pay the rent, and gave i t  the right to remain in 
possession during the pendency of the appeal. The plaintiffs had no 
option in the matter. I t  is clear that  from that  timc tlie occupation of 
the defcndant was against the consent of the plaintiff.. I t  was not re- 
ferable to the lease, but  to the situation created by the appeal and un- 
dertaking, and could be no proper evidence that the plaintiffs had elect- 
ed to waive their right to terminate tlie lease. So the payment and re- 
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ceipt of the rent are referable to the situation, and not to the plaintiffs' 
choice. The law does not intend the absurd conclusion that the plain- 
tiffs must forego all rents during the pendency of the appeal, under 
penalty of forfeiting all their rights in the action. I t  has been a t  too 
much pains to secure such rents to them for that conclusion. Tha t  a 
party abides by a situation in which the law place:; him is no evidence 
that the situation is of his choice, nor binding upon him as an election." 

But however sound this position may be with respect to the accept- 
ance of the December and January rents, under the circumstances here 
disclosed, the fact remains that the K'ovember rent was accepted after 
the breach, and with full knowledge thereof, and before suit was 

brought. This would constitute a waiver 3f the only breach 
(413) which has been passed upon by the jury. 'Where forfeiture of 

a lease is incurred by nonpayment of rent, if the lessor receive 
from the lessee rent subsequently accruing the forfeiture is thereby 
waived." Richburg v. Bnrtley,  4-1 N.C. 418. 

Therefore, under the facts of the instant case, we think the judgment 
of his Honor must be upheld. 

No error. 

Cited:  Dupree v. Moore, 227 N.C. 630; Real ty  v. Speigel, Inc., 246 
N.C. 466. 

SUMMIT SVENUE BUILDING COMPANY v. 

(Filed 26 April, 1922.) 

J. P. SANDERS ET AI.. 

1. Contracts, Written-Breach-Stipulated Damages--Par01 Evidence. 
The written contract between the plaintiff and iefendants in express 

terms leased to the defendants a town lot of plain~iff's under the defen- 
dants' unconditional agreement to form a hotel company in ten days, and 
erect thereon in a specified time a h o t ~ l  a t  a certain cost, with the privi- 
lege of buying, etc., and that the defendants execute ,I note for the amount 
of the first year's rent, which should become the pr~per ty  of the plaintiff 
in the event the defendants failed to comply with th: obligations they had 
assumed. The defendants did not deny execution of the contract or its 
breach by them: Held, their defense thnt it was conlemporaneously agreed 
by parol, that the transaction should not be effective should the defendants 
fail to organize the company within the ten days agrcled upon was inadmis- 
sible as varying the terms of the writing, and being liable for the first an- 
nual rent they could not take advantage1 of their o w  default in not giving 
the note. 
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2. SamsEvidellce-Admissiol~s-Instructions-Verdict Directing. 
Where the plaintiff's evidence is sufficient to sustain his allegation for 

damages for breach by the defendants of their contract, and the defen- 
dants have not interposed or offered sufficient evidence of a valid defense, a 
verdict in the plaintiff's favor should be directed by the court. 

-%PPEAL by plaintiff from Long, J., a t  February Term, 1922, of GUIL- 
FORD. 

Civll action to recover damages for an  alleged breach of contract, 
the inaterial parts of n-liicli are as follows: 

GREENSBORO, N. C., 25 October. 1919. 

l\leriiorancluni of agreement between ,J. P. Sanders and W.  E. 
Hockett, called the lessees, and Summit Avcnue Building Company, 
called the lessors : 

The lessees agree to form a liotel conipany, to be known as the Sort l i  
Carolina Hotel Exchange Company, within ten (10) days from this 
date. 

The lessors agree to  l e a v  to m d  hotel company all that  lot 
and parccl of land 111 Greensboro, S. C., a t  the soutllwc>t corner (414) 
of Grecnc and Waslilngton streets, being about 113.30 feet on 
the south side of Jyashington Street, and 123 feet on thc west side df 

Greene Street, for a per~od of eight years, a t  an annual rental of $6,000, 
payable in advance 1 January of each ycar, beginning 1 January,  1920. 
First payment to be iiiacle by promissory note of said lessees and their 
associates, payable 1 July,  1920, with interezt a t  i x  per ccnt from 1 
January,  1920; lease to provide that liotel coiilpany, which is the lessre 
therein, sIlall have the option a t  the beglnnirig of the ninth year, to 
purchase said property and hotel thereon for $8,775, payable 1 January,  
1928. This optlon to be earrciwl a t  any time after 1 January,  1927. 
and is cond~tional on all the ternis and conclitionq of this contract ant1 
lease to hotel company being fully performed and complied with. 

It is an essential par t  of this agreement anti to be a cond~tion of s a d  
lease, tha t  the lessees of said hotcl company cause to he erected on said 
premises a hotel of in the neighborliood of 200 rooms and to cost a;)- 
proximately $350,000 or more for the budding, and to  furnish s m e  
with furniture and equipiiient to cost approsn~lately $100,000. 

The note above referred to  is to  stand as security for the startlng ol  
the erection of said hotel on or before 1 July,  1920, and in event of 
failure to start  erection of hotel wlthln that  time, this agreement an11 
lease thereunder to  be and become null and void, but said note, never- 
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theless, to be paid by the makers thereof to the Summit Avenue Build- 
ing Company. 

It is understood and agreed that a formal lease 1s to be executed by 
the Summit Avenue Building Company to the liott>l company embody- 
ing the above terms and conditions, and further containing the cov- 
enants by the lessees to pay all State, cxounty, mun cipal, or other taxes 
or assessments against said property or assessmenis for paving streets 
or sidewalks adjacent thereto. Said property shall not be used during 
continuance of lease for any purpose other than hotel purpose, except 
i t  may have a barber shop or other stores in hotel building, and in 
order to entitle the lessee to exercise option and purchase said property 
a t  end of the eight years, the hotel as herein a b o ~ e  specified, must be 
fully built and completed during the period of lease. 

Plaintiff alleges that the defendants, after entering into the foregoing 
agreement, failed and refused to perform their pan, of the contract by 
declining to form the hotel company and by ref~sing to  execute the 
rental note as conten~plated by the memorandum of agreement. This 
suit is to recover the sum of $6,000; plaintiff contending that under 
the terms of the contract said amount was to be paid in any event. 

From a verdict and judgment in favor of the defendants, the plaintiff 
appealed. 

(415) J .  S. Duncan and R. C .  Strudwick for plagntiff. 
Cooke & Wyllie and A. L. Brooks for defendants. 

STACY, J. The execution of the contract here sucmd on is admitted by 
the defendants; but they alleged that it was furiher understood and 
agreed between the parties, a t  the time of the making of said memo- 
randum of agreement, that if the hotel corporation were not organized 
within the stipulated period of ten days, "the whole business would he 
off, and that there should be nothing to it, and that it would not be 
binding on any one." There is no allegation of fraud or mistake. 

It will be observed that this alleged oral contemporaneous agreement 
is a t  variance with and contradicts the terms of the written contract. 
The defendants, therefore, are not in position to slow it by par01 evi- 
dence. White  v. Fisheries Co., ante, 228, and cases there cited. The 
first year's rent of $6,000 was to be paid on 1 January, 1920. It is true 
the contract provided that this might be arranged by the execution of 
an interest-bearing note, payable 1 July, 1920; but it was further stip- 
ulated that in the event the undertaking proved to be a failure, never- 
theless the rental note in question was to be paid to the plaintiff. The 
note was not executed, but this was a breach of tke agreement by the 
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defendants themselves, and hence they are not in position to take ad- 
vantage of it. To permit the defendants to show that the entire contract 
was to become null and void upon their failure to organize the hotel 
company within the given period of ten days would be to allow the de- 
fendants to annex a condition subsequent to their agreement and in di- 
rect contradiction of the express stipulation of the written instrument. 
This may not be done under our rules of procedure. B o w e r  v. Tarry ,  
156 K.C. 39. 

The defendants having admitted the execution of the contract, and 
failing to allege or to show any valid defense to its enforcement, it 
follows that his Honor should have directed a rerdict in favor of the 
plaintiff. 

New trial. 

Clted: Building Co. v .  Sanders, 183 N.C. 331; Lemer  Shops v. Ros- 
enthal. 225 N.C. 322. 

W. S. GATEWOOD v. C. C. 

(Filed 26 April, 1922.) 

FRY. 

1. Deeds a n d  Conveyances-Timber-Reservation-Purchases of Land 
--Contracts-Breach-EvidenceNonsuit. 

The owner of lands conveyed the timber growing thereon to the defen- 
dant with right to cut and remove the same within a term of years, but 
with further provision that a purchaser of the land from him, upon six 
months written notice, would have the right to clear such acreage as he 
should designate, leaving the remainder for the defendant under the pro- 
visions of his timber deed. In the purchaser's action for damages, wherein 
an injunction has been issued. evidence, without more, tending to show that 
the plaintiff had bought the land on speculation, without intention to clear 
it, and that his purchaser had refused the land because of the dispute, is 
insufficient to sustain the plaintiff's action, and a motion as  of nonsuit 
thereon was properly granted. 

2. Deeds a n d  Conveyances - Timber-Contracts-Breach-Limitation of 
Actions-Statutes-P1eadings--Co~nterclaim-Damages. 

Where it appears that a purchaser of timber standing upon the land 
mould have cut and removed the same within the time specifled for that 
purpose, except for an injunction erroneously issued in the suit of the plain- 
tiff: Eeld, C.S. 413, does not have the effect of extending the period of time 
for cutting and removing the timber fixed by the terms of the contract, and 
the defendant's damages, arising or growing out of the same transaction, 
may be pleaded as a counterclaim, and it is permissible to ascertain and 
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award the same, to the tittle of the trial, it being tlie full net value of the 
timber, of which he has been deprived. 

APPEAL by plaintiff from Lane, J., a t  December Term, 1921, 
(416) of A l o o ~ ~ .  

Civil action, instituted by issuance of mmmons of date 24 
February, 1919, ~ ~ l i i c h  was served on 4 March, 1919, and the purpobe 
is to recover damages of defendant for 1%-rongfully cutting timber trees 
from lands claimed by plaintiff, and to restrain defendant froni fur- 
ther cutting till the hearing, an  injunction order restricting any fur- 
ther cutting till the final hearing being issued and served on defendant 
in the cause. There was answer filed denying any wrongful cutting of 
timber as alleged, and a further ansn-er by way of counterclaim for 
damages suffered by defendant by reason of wongful interference with 
defendant's cutting and carrying off of said timber, alleged by defen- 
dant to be in pursuance of liis rights of ownership in said timber. At 
the close of the evidence, on motion, there was jucgn~ent of nonsuit as 
to plaintiff's cause of action, and on issue subniitied as to amount of 
defendant's counterclaim, there was verdict in d(2fendant's favor for 
$350. Judgnicnt on tlie verdict for dcfendmt and planitiff excepted anii 
appealed. 

C. L. Spence for plaintiff. 
H. F.  Seawell for defendant. 

HOKE, J. From the facts in evidence it appears that the land and 
timber thereon belonged to Mrs. Xaggie H. Gra~.es,  and that  on 17 
October, 1916, she and her husband, by deed propcrly proven and rcg 
istered, conveyed to defendant C. C. F ry  the men2hantable timber on 
said land, n-it11 right to cut and remove same within three years fro111 
the date of the instrument, and as a limitation on this right of thrw 

years to cut and remove, the deed contained the following: "Pro- 
(417) vided, that the parties of the first part do 1ot sell and convey 

said lands during said period, and in the event tha t  said partie5 
of the first part  sell and convey said lands on which said merchantablu 
timber suitable for making mercliantable lumber and crossties are lo- 
cated and situated, then and in that  event, if the party to whom the 
parties of the first part sell and convey said land:; desire to use am1 
clear any of said lands for farming purposes, or :my other pu rpom,  
then he or they are to give the party of the second part, liis heirs or a\-  
signs, six months notice in writing of his or their intention of wanting 
to use said lands, or the number of acres on said tract of land, and t h ~  
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party of the second part agrees to either cut the remaining said tim- 
ber situated on said tract of land, or the number of acres indicated and 
designated by the said purchaser, which he wants to clear, or to move 
off of said portion of said tract of land and release all claims and 
nghts to any tmber  on said lands stipulated and designated in said 
written notice." 

I t  further appears that on 17 July,  1918, Mrs. l laggie Graves and 
her husband sold said land to  plaintiff for $830, $100 of which was paid 
down, and balance evidenced by plaintiff's note for $730, which has not 
been paid, and said parties executed their bond to make t ~ t l e  to said 
land on payment of purchase price. Proper probate of said paper was 
liad and same put on reglstry 10 March, 1919. On obtaining the bond 
for title, plaintiff caused a notice to be written and served on defendant 
on 7 August, 1918, in ternis as follows: "This is to notify you that  I 
have bought the land owned by Mrs. Maggie H. Graves near Bethlehem 
Church on which you bought her crossties, and if you have not already 
removed all the timber, which you bought from her, which was on this 
land, you wlll do so in the next six inonths, as I shall take charge of 
this timber and land a t  that  time, and shall not allow any inore to be 
removed by you, a s  per your contract ~v i th  Mr.  G. C. Graves and Mrs. 
Maggie H. Graves, as I shall desire to use all of said land for farming 
purposes and other purposes. This is your notice, as per said contract." 

There was also evidence tending to show that  defendant could arid 
would have cut and removed all of the timber within the six months af- 
ter notice given, and further, that  some of the timber had been cut by 
defendant after expiration of the six months notice and before injunc- 
tion ordered served. 

Plaintiff, anlong other things, testified, in effect, that lie had bouglit 
the land on speculation, intending to sell same to the four Diggs boys, 
and that  plaintiff had no intent or purpose to clear any part of the 
land himself; that  the Diggs boys liad said tliat they were going to 
clear it, but rcfused to take the land when thcy found there was a 
dispute about it, etc. 

There was evidence for plaintiff tliat the value of the timber 
on the land when tlnic for notice expired was from $150 to $225. (418) 
There was evidence for defendant that the value of the timber 
on the land a t  the end of thc six months, and ~ v l i ~ c h  defendant was pre- 
vented from cuttlng by restraining order, etc., was from $700 to $1,000. 

Upon this testimony chiefly pcrtinent, the court, 011 motion, as stat- 
ed, entered judgment of nonsuit as to plaintiff's cause of action, and 
submitted an issue as to amount of damages suffered by defendant by 
'.reason of matters set up 111 the answer, and on account of the restrain- 
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ing order and injunction issued in the cause." The jury, in response to 
the issue, have answered the damages of defendant a t  $350. There was 
judgment on the verdict, and no reason is shown for disturbing the re- 
sults of the trial. 

From the facts in evidence we are of opinion that plaintiff had ac- 
quired no such interest in the timber and had no such purpose con- 
cerning the property as gave him the right by six rnonths notice to ter- 
minate or shorten the time for cutting and removing the same, held by 
defendant under his contract. From a perusal of ;he stipulation, it is 
clear that such right is restricted to an owner a t  the time, whose pur- 
pose was to clear and cultivate or improve it, and then only to the ex- 
tent of the proposed clearing required for improving. "In case of sale, 
if the persons to whom same is conveyed desire l,o use or clear said 
land for farming purposes or any other, notice shall be given of their 
intention to use same or the number of acres thereof," is the language 
of the stipulation. 

Plaintiff, a witness in his own behalf, testified, in effect, that he 
bought and held the land for speculation, and had no intent himself of 
clearing the same, or any part of i t ;  that he had never sold, nor does i t  
satisfactorily appear that he had ever made any binding contract to 
sell, to the Diggs brothers, nor is there any notice f r ~ m  them of any de- 
sire or intent on their part to clear said land. The plaintiff's own testi- 
mony shows that his notice is not efficient for the purpose intended, 
and defendant, therefore, under his purchase, had until 17  October, 
1919, to cut and remove the timber, and plaintiff's cause of action has 
been properly dismissed as on judgment of nonsuit. 

As to the counterclaim, C.S. 413, which providzs that when com- 
mencement of action is stayed by injunction, the t ~ m e  of the continu- 
ance of the injunction is no part of the time limited for the commence- 
ment of the action, as its terms clearly import, affe~ts,  and is intended 
to affect only a litigant's right to prosecute an action in couyt as fixed 
by the statute, and does not as a rule operate to ~x tend  or prolong a 
time limit or a property right as determined by !,he contract of the 
parties. 25 Cyc. 1284, citing Paul v. Fidelity Cas. Co., 186 Mass. 413; 
Wilkerson v. Fire Insurance Company, 72  N.Y.  499. 

Defendant, therefore, being in a position to cut and remove 
(419) this timber within the time limit of the contract, and his right to 

do so having been wrongfully stayed by in,lunction until such 
time had expired, is entitled to recover the full net - d u e  of the timber 
as damages for such wrongful interfercnce. It'illiarw v.  Parsons, 167 
N.C. 529. 
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I n  the Williams case, just cited, the interference con~plained of was 
by conduct in pais, but as to the award of damages, there is no distinc- 
tion in principle between that and a case where the wrongful inter- 
ference mas under color of court process, which was procured on a base- 
less claim. 

And the counterclaim being one arising out of the same transaction, 
or growing out of some controversy, i t  is permissible to ascertain and 
award the amount down to the time of trial. Smith v. French, 141 N.C. 
1. 

We find no error in the proceedings, and the judginent for defendant 
is affirmed. 

No error. 

ALFRED R. HARE v. FRANKLIN S. HARE. 

(Filed 26 April, 1922.) 

Costs-Equity-Statutes-Appeal a n d  Error. 
The locus in quo was formerly owned by the father of the plaintiff and 

defendant, the former claiming an undivided half thereof under their pa- 
rent's deed conveying the lands to each of the parties upon consideration of 
support, which the plaintiff alleges he has performed, and that the defen- 
dant has not, the latter claiming the entire tract from his parents under a 
prior deed. Upon a trial without error the jury found that each was en- 
titled to an undivided half in the land, and the appeal being from taxing 
the defendant with costs, there being no element of an action in ejectment, 
it is I ~ e l d ,  error, neither party being permitted to recover costs from the 
other, C.S. 1243, especially, as in this case, the question being of an equi- 
table nature, the taxing of costs is in the sound discretion of the court; and 
they are taxed equally against both parties. 

-APPEAL by both parties from Lane, J., at December Term, 1921, of 
RIOORE. 

H. F. Seawell for plaintiff. 
U .  L. Spence for defendant. 

CLARK, C.J. This was an action between two brothers over the 
home place of their father, containing 48 acres, lying between a 50-acre 
tract on one side, which he had given to the plaintiff, and a 50-acre tract 
on the other side, which he had given to the defendant. The 
plaintiff claimed through an alleged deed for this 48-acre tract (420) 
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from the parents to him; the defendant denied ,such deed was ever 
delivered to the plaintiff, and likewise alleged {hat  the parents of 
the parties and the plaintiff and defendant had all joined in the execu- 
tion of a deed or paper-writing of later date by the terms of which the 
plaintiff and the defendant were each to care for their parents during 
their natural lives, and after their death the plaintiff and the defendant 
should own the land as  tenants in common, but if neither son failed to  
contribute to the support of parents, as therein provided, and the other 
did, the son so contributing should have the whole of the land. The de- 
fendant alleged that  he had fulfilled his part of th. contract, and that 
the plaintiff had not, and hence the dfafendant should be declared the 
owner of tlie whole interest in the land. 

Upon the issues duly submitted the jury found that :  

1. The deed executed by K. H. Hare and his lvife to the plaintiff 
for the 48 acres of land described in the complaint ~vas never delivered 
to the plaintiff. 

2. The defendant Franklin S. Hare contributed to the support of his 
father during his lifetime, as alleged in the answer. 

3. The plaintiff Alfred R. Hare  contributed to  the support of his 
father during his lifetime, as alleged. 

4. The plaintiff is the obvner of one-half interest in the 48 acres de- 
scribed in the complaint. 

The court entered a decree reciting that by virtue of the deed execut- 
ed 27 July,  1904, between plaintiff and defendant and their father ancl 
mother, duly recorded, tlie plaintiff is owner in equity in a fee-simple 
undivided interest in the 48 acres of land described in the complaint; 
and that the defendant is the owner in equity and in fee simple of the 
other one-half undivided interest in the said tract of land, and entered 
a decree that  each party sliould so hold a one-half undivided interest in 
the premises and the judgment should be a release on the part of each 
of any other interest in said 48 acres beyond the one-half undividrd 
interect of each in Inmuanre of the verdict and tl e judgment of the 
court. I n  the verdict of the jury and the judgment of the court we 
find no error, except as to the costs, which were acljudged against the 
defendant. 

The chief controversy seeins to be in regard to t h ~  costs, which, as is 
not unusual, has becollie the chicf concern in this litigation. This was 
not an action of ejectment, and the plaintiff did not recover on such 
claim, but his demand for judgment was that  "the rights of plaintiff 
and defendant, with respect to said 48 acres of land, be declared by the 
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court." The defendant set up a counterclaim that  he be declared th,. 
sole owner of the whole tract of 48 acres. S e ~ t l l e r  party recoveled any- 
tlnng frorn the other under the verdict of the jury. The judgment 
of the court being that  each n n s  entitled to nn undivided half (421) 
mterest, the co+s should be d m d e d ,  C 5 .  1243, especially as the 
action being In the natule of an equ~table proceeding, the costs red In 
the discretion of the court. S z n m o n s  v. Allzson, 119 N C. 35'7 

In  TT700ten u Tt'rtltc~s. 110 N C. 239, tlle Court held that  nliere an 
actlon is not stnctly for tlie recovery of real or ptrional propvrty, coati 
will be allon-ed in thc dlbcretion of the court 

The actlon, In effect, has been in the nature of an equitable 1)ioceed- 
ing, and in such case the adjudicntlon of the c0.t- is In tlle dl~cretion 
of the court. Parton v. B o y d ,  104 IrT C.  422; Y n t c s  v. Yates ,  170 N.C. 
536. I n  Gulley v. X u c y ,  89 S C. 313. ~t n a -  held that there liad been 
no recovery of land by p l a i n t ~ f f ~ ,  u1:11111 tlie ~ t r ~ c t  nleanlnq O L  the 
statute, but tllnt the judgment wa. oi an equitable nature and ~ I I P  court 
was authorized to adjudge the costs one-lialf against cach party Thcrc 
are numerous other declblons I$-hch can he cited In support of a slnlildi 
rullng as to coats 

The costs ~ ~ 1 1 1  be paid one-half by the plamtlff and one-half ljv dc- 
fendant, respectwely. 

Modified and affirmed. 

Cited:  Rltchie zl. Ritchie, 192 N.C. 511; Hoskins v. Hoskins, 259 
N.C. 707. 

N. L. GIBBON r. CYSTHIA E. LAJIJI. 

(Filed 26 April, 1922.) 

1. Fires - Negligence - En~ployer and EmployeeMaster and Servant-- 
Evidenre-Instructions-Sons11it-Trials. 

Where the owner of land built a fire on his pasture himself, or by 11;s 
servants or agents, and there is evidence that a strong mind carried sparks 
and set fire to a woods adjoining the pasture from whence it was cornmuni- 
cateil to the plaintiff's land to his damage, and that the owner had inftruct- 
ed Lis servants or agents to p11t out the fire, which  the^ had disobeyed, the 
case presents a mixed question of law and fact, the jury to find the facts 
under a correct instruction of the court as to the law; and the granting of 
a motion as of nonsuit is erroneous. 
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2. Same-Proximate Cause. 
Where the owner of land builds a fire on his own premises, it is required 

of him to exercise the care of an ordinarily prudent man to prevent its 
communication to adjoining lands under the existing circumstances, w h e  
ther through the air or along the ground, and he is also liable for the 
negligence of his servants or agents whom he has left in charge, when his 
own, or their negligence attributable to him, is the :?roximate cause of the 
damage to the lands of adjoining owners, or to others beyond, to which 
the fire has been communicated, the question of pr3ximate cause being :i 
question for the jury under proper instructions from the court. 

APPEAL by plaintiff from Lme, J., a t  Dwember Term, 1921, 
(422) of MOORE. 

This action was brought to recover damages for the negligent 
setting out of fire by the defendant, the plaintiff alleging that the fire 
spread to his premises and burned his property, and that he was there- 
by damaged. 

At the close of the plaintiff's evidence the defendant demurred there- 
to and moved to dismiss the action, and the court allowed the motion 
and dismissed the action, and plaintiff excepted. This is the only ques- 
tion in the case. The matter before the court is simply the suffciency of 
the evidence, and whether i t  ought to have been submitted to the jury. 
There was evidence that the fire which destroyed the plaintiff's pro- 
perty was set out by the defendant, and it was also sufficient to show 
that it spread to the property of the plaintiff anc, burned it, and he 
thereby suffered damage. 

We will state briefly so much of the testimony as is pertinent to the 
ruling of the court dismissing the action. 

J. W. Phillips testified: "The fire was in the pasture. There was no 
woods inside the pasture, but woods adjoining the pasture on the north- 
east side, and that is how the fire got out. The woods next to the pas- 
ture were burned." 

N. J. Patterson testified: "I know where Mr. Lamm and his wife 
lived, and where the fire was. I know Mr. Gibbons' place also. I live 
about halfway between Mr. Gibbons' place and Mr. Lamm's place, and 
lived there a t  the time the fire occurred. The fire burned me out. It 
came to my house from the southwest, and that wa3 in the direction of 
Mr. Lamm's. The fire occurred near 2 o'clock, 1:30, or somewhere along 
there. The wind was blowing strong. The wind wm coming from to- 
ward Mr. Lamm's premises, coming that way. The fire was between 
four and five hundred yards from my house when I saw the blaze. Com- 
ing a little to the left of my premises, between me and the graded road. 
The fire was going in the direction of Mr. Gibbons' premises. Mr. Gib- 
bons' premises were about two miles from my place. I t  was sometime 
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before I went over to Mr. Gibbons' after the fire occurred, two or three 
weeks, I suppose. Everything was burned from my place over there. 
Some buildings were burned, I noticed. It burned some property for me, 
and I thought a t  the time that I was hurt worse than any one e!se, 
burned a lot of my dry oates and feed. I didn't go any time after the 
fire from my premiscs to Mr. Lamm's. I live about two miles from Mr. 
Lamm's. The general character of the country between my place 
and Mr. Lamm's is wire grass and black jack and a little light- (423) 
wood. Mr. Lamm had a conversation with me about the fire. He  
came to Eee me three times to see the damages that  was done, and I 
was wanting him to pay nie right smart damage, and he said he wasn't 
able. He settled the matter with me and gave me $10. He  spoke to me 
about the fire and stated that he had colored fellows there and they left 
for dinner and the wind got up and he told them to secure it, and they 
never went back to see until i t  got out. I don't think he was there him- 
self. That is what I heard. Mr. Lamm told me that. He  said he left the 
colored fellows and told them to secure it, and they went to dinner and 
the fire got out while they were a t  dinner. He  told me that the colored 
fellows were burning some black jacks for the purpose of getting the 
ashes." 

There was other testimony tending to show that the fire was started 
in the pasture of the defendant, and burned from there connectedly and 
continuously to plaintiff's land and there burned his property, for the 
loss of which plaintiff brings this suit. 

Judgment was entered in the case dismissing the action, and plaintiff 
appealed. 

U. L. Spence for plaintiff. 
H .  F. Seawell for defendants.  

WALKEX, J. The court erred in withdrawing the case from the jury 
and ordering a nonsuit, as there was some evidence under which the 
plaintiff was entitled to have the issues submitted to a jury. I t  appears 
that the fire was originally set in the pasture and there was testimony 
to the effect that it was in cleared land, but there also was some that 
woodland adjoined the pasture on one side of it and i t  was by communi- 
cation of the fire to the woods that  '(it got out and spread to the other 
land." Whether i t  was negligent in the defendant to have started the 
fire, by himself or through his agents or servants, in the pasture, for 
the purpose of burning the blackjacks to get potash, or, having started 
it, to have failed after the wind rose with such force and violence as to 
endanger the premises of adjoining proprietors, to keep the fire under 



4.54 I N  THE SUPREME COUR1'. [I83 

control and prevent it from spreading to other land and destroying tlie 
timber thereon, mas a mixed question of fact and law, the findings of 
fact being for tlie jury, and the law applicable to tlle facts as found by 
them being solely a question for the court. If tile fire was negligently 
set, or ordinary care mas not exercised on tlie defendant's own land, and 
this was the proximate cause of the injury to the plaintiff's property, 
the defendant ~ o u l d  be liable. "In general it may be said tliat a person 
is not liable for damages caused by a fire in the absence of negligence 

in its use. One may lawfully kindle a fire on his own premises 
(424) for the purpose of husbandry, and lie is not liable for injury 

caused by it to the property of another in the absence of neg- 
ligence in its management. Ordinary care and caution is all that is re- 
quired; that is, the fire sliould be kindled a t  a proper time, under 
ordinarily favorable circumstances and in a reasonably prudent man- 
ner. The owner will of course be liable for injurks from ncgligence in 
starting fires or in not using proper precautions to prevent their spread. 
He is not a t  liberty to kindle fires, when on account of the time, inan- 
ner, or circuinstances it appears probable that damage to others will 
result, such as setting it in a dry time, or without guarding it sufficient- 
ly to prevent its spreading. Nor should he set i t  near the property of 
another in matter through which it is likely to spread to such property 
from inflammable matter. It is iiilrnaterial whether the negligence con- 
sisted in the time or manner of kindling or the nleans used to prevent 
its spread, and where a fire is negligently kept i t  s immaterial in what 
nlanner it spreads to the premises of another." 29 Cyc. 460-461. The 
following instruction to the jury was given in H,'ggins v. Dewey, 107 
Mass. 514, a case somewhat similar to this one, and held t o  be correct, 
and sufficient: "That to maintain his action the plaintiff must prove 
that the fire which occasioned the damage to his wood was comniuni- 
cated thereto from the fire wliicli the defendant had set on his own 
land, and that the defendant in burning his brush did not use due and 
reasonable care in setting the fire, and in said burning did not use due 
and reasonable care and diligence to control the fire and prevent its 
escape and communication to the adjoining and surrounding lands; and 
tliat the burden of proof upon both these propositions was upon the 
plaintiff." The Court there held, by Justice Gray, that if a man who 
negligently sets fire on his own land, and keeps it, negligently, is liable 
to an action a t  common law for any injury done' by the spreading or 
conxnunication of the fire directly from his own l m d  to the property of 
another, whether through the air or along the ground, and whether lie 
inight or might not have reasonably anticipated the particular manner 
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and direction in which i t  is actually communicated, citing numerws 
cases in support of the proposition. 

But  the case goes beyond this, as N. J. Patterzon gave testimony 
from which the jury may have reasonably inferred, and found, tha t  the 
escape of the fire from the defendant's premises was due to the negl~gent 
failure of his servants or agents in not prerentmg the escape of the fire 
and its spread to other land, as he had instructed them to do, after the 
wind rose and made i t  dangerous for the fire to be unguarded. Instead 
of doing so they went to the house for their dinner, and when they re- 
turned, it was too late, as the jury may have found, to stop the fire an11 
save plaintiff's property, wliicli was burncd. 

We said in Caton 2 1 .  Toler. 160 N.C. 104, that  the rule of care 
required of the defendant to prevent the escape of the fire from (425) 
his on-n land to that of plaintiff is the ordinary care that  a rea- 
sonable and prudent person would have exercised under the existing 
or similar circumstances. I n  dveritt v. JIlcrrill, 49 S.C. 323, a case re- 
lied on by the plaintiff, the court charged the jury correctly, as this 
Court said, that  the defendant who has set out the fire would be re- 
sponsible for his own negligence, of course, and also for that  of his 
agents, or servants, which had caused the injury. 

The question of proximate cause ~ a ?  for the jury, under proper In- 
structions from the court, and would depend upon the circumstances 
under which the fire was started and colliniunicatcd to plaintiff's land, 
where his property was destroyed by i t .  Ordinarily what is the proxi- 
mate cause of an  injury is a question for the jury, aided of course by 
instructions froin the court as to the law bearing upon it. Railroad Co. 
v. Kellogg, 94 U.S. 469. 

There was error. The nonsuit mill be set aside and a new trial had. 
New trial. 

Cited: Benton v. Montague, 253 N.C. 700. 

R. A. KENDALL V. PIR'NIY REALTY COMPANY. 

(Filed 26 April, 1922.) 

Parties-Actions-Fraud--Contracts - Specific Performance-Deeds ant1 
Conveyances-Statute of Fkauds-Statutes. 

The plaintiff and another entered into a written contract of purchase of 
defendant's land, sufficient to bind the latter under the statute of frauds, 
C.S. 958, and the plaintiff alone brought this action, alleging fraud, and 



456 I N  T H E  SUPREME COURT. [I83 

seeks to recorer back the part payment of the purchase price made thereon 
by himself and the other person interested, who has :lot been made a party: 
Held, by his action the plaintiff repudiated the contract and renounced his 
right to specific performance, and such other person having a n  equitable 
interest in the subject of the action is a proper party with a right to assert 
such equity and to hare the entire controversy settled in one action. C.S. 
457. 

APPEAL by defendant from Finley, J., a t  Septeinber Term, 1921, of 
RICHMOND. 

The defendant contracted to sell to the plaintiff and his father, J. A. 
Kendall, a tract of land, situated in Anson Couxy,  and executed the 
following receipt: "Received of Mr. R .  A. Kendall and J. A. Kendall, 
on 8 July, 1920, $500, as part payment on 121 acres of land of Mr. M. 
L. Ross place a t  $65 per acre, 2% miles north of I'olkton on the Polk- 
ton graded road. 

"Balance of one-half payment to be paid by 1 January, 1921, 
(426) which is $3,432.50. 

PINNIX REALTY COMPANY, 
J. C. Flowers, Manager." 

Plaintiff alleged that he paid the $500 named in the receipt, and that 
the payment was induced by fraud. Denial by the defendant. Issues 
as to the alleged fraud and damages were answered in favor of the 
plaintiff, and from the judgment rendered the defendant appealed. 

J. Chesley Sedberry for plaintiff. 
Fred W. Bynum for defendant. 

ADAMS, J. Since the evidence for the plaintiff tends to support the 
cause of action set out in the complaint the motion to nonsuit was prop- 
erly denied; but the rights of all the parties to th: contract cannot be 
determined in a controversy solely between the pl2,intiff and the defen- 
dant. As we understand the record, the parties admit that as to the de- 
fendant the receipt introduced in evidence is a sufficient compliance 
with the statute of frauds, and that against the defendant specific per- 
formance may be enforced. But  the plaintiff cont2nds that neither he 
nor his father is bound by the receipt, and that eiiher of them has the 
right to repudiate the alleged contract,. C.S. 988; Burris v. Stam, 165 
N.C. 657; Lewis v. Murray, 177 N.C. 17. Accoi-dingly, the plaintiff 
prosecutes this suit to recover the amount paid as a part of the pur- 
chase price of the land. In  doing so he repudiates the contract and re- 
nounces his right to demand performance by the (defendant. It will be 
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noted that the defendant acknowledges receipt of the $500 from both 
the plaintiff and his father. The latter, who is not a party to the suit, 
appears to have an equitable interest and a right to assert it in this ac- 
tion, and i t  does not appear that he has voluntarily abandoned his 
rights. Besides, the defendant is entitled to an opportunity to have the 
entire controversy settled in one action. J. A. Kendall should therefore 
be made a party. If he is unviilling to become a coplaintiff, summons 
may be issued against him as a defendant. C.S. 457. To this end a new 
trial is necessary. Let this be certified as provided by law. 

New trial. 

ATLANTIC COAST LINE RAILROAD COMPANY v. TOWN OF DUXN. 

(Filed 3 May, 1922.) 

1. Limitation of Actions - Title - Adverse Possession - Color - Public 
Squares-Dedication-Acceptancsstatutes. 

Where the owner of lands has platted them into streets and a public 
square, and sold them to various purchasers with reference thereto, who 
have made improvements on the lots so purchased, and there is evidence 
that the sale was made in anticipation of the location of a town which was 
soon thereafter buiIt, and that it had accepted the dedication of the streets 
and public square so platted; and that the original owner subsequently had 
conveyed this open square to a railroad company which had continuously 
used it  more than seren years for the purposes of a depot: B e l d ,  upon the 
question of the title of the railroad claimed by adverse possession under the 
color of its deed, it is reversible error for the judge to charge the jury that 
should the railroad company, the plaintiff in the action, have held adrerse 
possession under known and visible lines and boundaries, under color, it 
would ripen its title, such being contrary to the provisions of Laws 1891, 
ch. 224 (C.S. 435). 

2. Same--Instructions-Appeal a n d  Error .  
An erroneous charge that the title to an open square, dedicated to and 

accepted by a t o m ,  mould be acquired by seren years adverse possession 
under known and visible lines and boundaries, contrary to the provisions of 
our statute, C.S. 435, is not cured alone by a full and complete charge on 
the principles of an offer to dedicate and an acceptance of the square by 
the town. 

APPEAL by defendant from Cranmer, J., at November Term, 1921, 
of HARNETT. 



Civil action to establish plaintiff's ownership in an open square in 
the town of Dunn, abutting on the railroad's right of way through said 
town, and to restrain defendant from trespass and other wrongful inter- 
ference with plaintiff's rights therein. Defendant denied plaintiff's own- 
ership of the property, and in a further answer avwred that said square 
had been dedicated as a public square and accepted as such by the 
town authorities before plaintiff had or claimed any right therein, and 
prayed for an injunction restraining plaintiff from alleged wrongful 
trespass or use of said square. The cause mas submitted and verdict 
rendered on the following issue: 

"Is the plaintiff the owner in fee simple, and entitled to the posses- 
sion of the land described in the complaint? Answer: 'Yes.' " 

Judgment on the verdict for plaintiff, and defendant excepted and 
appealed. 

Rose & Rose for plaintiff. 
Godwin I3 TYillianzs and Younce I3 Best for de,fendant. 

HOKE, J. There was evidence to the ef'ect that in 1886 one 
(428) Henry Pope, admitted to be the owner, conveyed to H. Waiters 

and J. 13. Edgerton 37$5 acres of land, (covering the land or 
square in controversy. That  in 1892 said IlTalter8s and Edgerton con- 
veyed said property, or the portion of it that contained the square, to 
the East Carolina Land and Improvement Company. That on 28 May, 
1907, said land and improvement company conveyed the land in dis- 
pute to plaintiff, and said plaintiff had occupied and controlled the 
said land, asserting ownership under its deed since said date. There was 
evidence on the part of the defendant tending to show that said Walters 
and edgerton, while owners of said property in fee, made a subdivision 
of a portion of said 371/iL acres, which subdivision included the locus in 
quo, divided same into streets, alleys, blocks, with a public square, for 
the purpose of crcating the present town of Dunn. That  a blue-prini 
was made of the property showing the lots as an open public square, 
and in 1887 said parties conducted an auction sale of numbers of these 
lots, a t  which it mas stated that the site was to be and remain an open 
square, etc., lots were sold, and deeds made as adjoining said scluare. 
And i t  was publicly announced at the time that the square would 
never be sold, but would be and remain a public square for the use and 
convenience of the public. And there were facts in evidence permitting 
the inference that some of the railroad officials and others largely in- 
terested as owners of the stock were present a t  the sale and acquiescing 
in these assurances. There was further evidence for the defendant that 



the authorities of the town of Dunn, which was incorporated in 1887, 
had accepted the dedication of the property in controversy as a public 
iquare Tha t  in 1802 it had caused an  official map of the town to be 
inade. nalnlng the streets, blocks, etc., largely following the plat as 
made by Kalters and Edgerton and recognizing the property in dispute 
:is a public square, designated as Luclinow Square, so named in said 
official record of maps of the town. Tha t  some of the lots sold abuttlng 
on the square had been iinproveti by the owners, and the city had con- 
4ructed concrete sidewalks on tlie western side of the property, and 
has paved the western edge as a street and had extended Cumberland 
Street through tlie property and paved the same, and other uses had 
of the square shown for the benefit of the general public. Upon this op- 
posing testimony, the court charged tlie jury, anlong other things, a\  
follows, and which was duly excepted to by appellant: 

"The plaintiff contends that it is the owner in fee of the land, and 
that  i t  has been in the continuous, quiet, and peaceable possession 3f 

the land since 1907, nbout eleven years, and that  the title extends bac!; 
an unbroken chain to the Pope deed to Walters and Edgerton in 1866, 
nbout thirty-two years, and that  it, and tlioec under whom i t  claim., 
]lave now occupied and held adversely to all persons tlie land 
in question. I instruct you, gcntlenlen of tile jury, tliat seven (429) 
!-cars ati~.erae po~sessio:i under known and visible lines and 
boundaries, and under color. of title, will ripen title, and be a bar to all 
persona if no disability, and there is no evidence of disability in this 
case of any person being under disability." 

The true title having been admitted to be in Henry Pope, that as an 
&tract propo- tio on is corrcct, but when cons~dered 111 reference to the 
fact,- in evidence, and the opposing positions of the parties arising tliere- 
on, we are of opinion tliat this instruction is erroneous. In 1891, chaptur 
224, the Legislature, changmg the law a? it had formerly prcvalled, en- 
acted a statute, now appcar~ng in (3.8. 433, as follows: "KO person or 
corporation shall ever acquire an  exclusive right to any part of a public 
road, street, lane, alley, squarc, or public way of any kind by reason of 
any occupancy thereof or by encroaching upon or obstructing the same 
in any way, and in all actions, whetller clvil or criminal, against any 
person or corporation on account of an encroachn~ent upon or obstruc- 
tion or occupancy of any public way i t  shall not be coinpetent for a 
court to hold that  such action 1s barred by any statute of limitations." 
Under the provisions of this statute, the effect of which, on the law a3 

it formerly existed, is referred to in Threadgzll 21. TVadesboro, 170 N.C. 
641, and other cases. If the defendant's evidence is accepted by the jury, 
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and there was a completed dedication of the square, the right of the 
public therein was immediately established and thereafter a title by 
adverse possession could no longer be acquired clr maintained against 
it. In  Haggard v. Mitchell, 180 N.C. 255; Wittson v. Dowling, 179 N.C. 
542; State Co. v. Finley, 150 K.C. 726; Tise v. Whitaker, 146 K.C. 374. 
True, the court in its further charge made elaborate, and in the main a 
very correct statement of the law appertaining to dedication and ac- 
ceptance of these public easements, but he nowhere modifies the charge 
as above set out, or instructed the jury that in case a con~pleted dedics- 
tion is established, a title by adverse possession could, under no circum- 
stances, prevail against it. Standing alone and without further state- 
ment or explanation, the charge could very well be interpreted to 
mean that notwithstanding a previous dedicatio~ and acceptance, if 
plaintiff had thereafter shown adverse possessioi, under known and 
visible lines and boundaries for seven consecutive years, i t  would be .z 
valid title. It is not unlikely that the charge excepted to was so under- 
stood by the jury, and in our opinion, as stated, must be held for prej- 
udicial error entitling defendant to a new trial. 

Venire de novo. 

Cited: Gault v. Lake Waccamaw, 200 N.C. 59C1; McPherson v. Wil- 
liams, 205 N.C. 178. 

0. M. RUTLEDGE, TRADING AS RUTLEDGE & COMPANY V. A. T. GRIFFIN 
MANUFACTURING COMPANY. 

(Filed 3 May, 1922.) 

1. Limitation of Actions-Adverse Possession-Husband a n d  Wife. 
Where the husband owns or has title to the locus in quo, his living therc- 

on with his wife is his sole possession in regard to the question of title rip- 
ened by adverse possession, and the principle upon which it is regarded as 
that of his wife when she owned the title and he c'aims under a void deed 
from her, as  decided in Eol'negau v. Price, 178 N.C. 441, does not apply. 

2. Trespass-Standing Timber-Damages-Boundaries. 
Where the plaintii claims timber growing upon lands by adverse posses- 

sion of the lands, depending upon whether defendant's boundaq was the 
high- or low-water mark of a stream, it is compel.ent for the plaintiff to 
show the location of the high-water mark, and where the land alleged to 
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hale  been trespa%ed upon was situated, and not only n-hat damages had 
been done to it from the cutting and removing of the trees, but how and 
to what extent, if any, the remaining land had been injured or depreciated 
by the defendant's alleged trespass. 

Where the plaintiff bronglit an action in the nature of an action for tres- 
pass and for damages for the defendant's cutting and removing timber 
standing upon the lands. which he clainls by aclwrse possession, depending 
upon the location of defelldnnt's boundary line, testimony of the defen- 
dant's grantors that he had altered his deed with respect to this boundarr 
is competent upon the question of defendant's good faith in claiming the 
lands and denying trespass, and as  inipeacliing the validity of the defense 
and s h o ~ ~ i n g  the true location of defendant's boundary: though not wit11 
reference, in this case, to its legal efiect upon the continued validity of the 
defendant's deed. 

Where the defendant corporation has denied the trespass and the ~vrong- 
ful cutting and removing timber upon the plaintiff's lancl, and its general 
manager bas: testified aa to the cornparatire value of the timber, it is com- 
petent for the plaintiff to cross-examine him as  to those matters to test the 
value of his testimony as  to the ralue of the land, timbcr, etc., and also to 
show his animus, feeling, or bias. 

5. Appeal and Error - Evidence-Objections and E\ccptions-Broadside 
Exceptions. 

1Csccl)tions to testimony, to be considered on appeal, must not be to ser- 
eral distiuct parts without particularly indicating the ground of objection. 

APPEAL by defendant from L y o ~ l ,  J., a t  January Term, 1922, of 
DUPLIN. 

John A. G a v m ,  Jr., n d  Rouse ck Iiouse ,for plazntiff. (431) 
Stevens, Reasley & Stevens and Tengrie & Dees for  defendunt. 

WALKER, J. This is an actron, in the nature of an  action for tres- 
pass, to recover damages from t l ~ c  defendant for cutting and removing 
timber from that  portion of t!le plaintiff's land, known as the J. F. 
Watkins tract of land, ~ h i c h  lies between Poley Branch and the high- 
water mark of the mill-pond I ~ i n g  north of the Poley Branch. The 
plaintiff acquired the title to  this timber by mesne conveyances from 
J .  F. n'atliinz for the timber of the J. I?. Katkins  tract of land, which 
included the tiinber alleged to !lave been unlawfully and wrongfully cut 
and reniovecl by the defendant, tha t  is, the timber in controversy being 
on the land between the Poley Branch and the high-water mark of the 
branch on the north side, and the jury found that  the defendant com- 
mitted the trespass by cutting and removing the timber, as alleged. 
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In  order to establish ownership of the timber, the plaintiff introduced 
evidence tending to show that J. F. TTTatkins hac been in the adverse 
and continuous possession of the land for more than forty years before 
his death in 1913, claiming it as his own and as bdonging to hnn in his 
own right, and the case was submitted to tlie jury by the court only in 
this view, that is, whether J. F, Watkins had acquired title to the land 
by such an adverse possession of it by him. This fact it seems to us 
eliminates many of the objections mnde and qu~?stions raised by the 
defendant. One of its content~ons being that the adverse possession of 
J. F. TTatkins could not be considered as against his wife, hlrs. Watkins, 
who was the daughter of Daniel B. Kewton. But ~ve do not understand 
from the record that i t  ever was so allowed to have effect. It does not 
even appear that his wife had any title to the land, or that she even 
claimed any, but all that does appear in that respect tends to show the 
contrary to be the case. 

We may refer to one part of tlie evidence from which it would ap- 
pear that the wife did not claim the land, nor did her children, but a t  
J. F. Watkins' death the tract of land on which the timber in contro- 
versy stood was divided by order of court among his heirs alone, with- 
out any claim or suggestion that Mrs. Watkins w,is iriterested a t  all in 
it. It appears from tlie syllabus of the case relied on by the defendant 
that it was there held as follows: "The possession of lands by the hus- 
band under a deed made to liirn by his wife, for noncompliance with 
Rev. 2107, is for the benefit of the ~ i f e ,  and during the continuance of 
the marriage relation during her life cannot be corsidered as adverse to 
her and ripen title in him by sufficient adverse possession. Semble, 
after her death his possession would be adverse possession against her 
heirs; and gumre as to whether it would be such h f o r e  demand is made 

for possession." Komegay v. Przce, 178 nT.12. 441. The principle 
(432) of that case does not apply here, as it does not appear that J. F. 

TT'atkins held in opposition to his wife, or adversely to her, or 
that she had any title, but that he held, in his own right, and adversely 
to every one. The title having thus vested in J. F. TJ7atkins, he convey- 
ed the land to L. D. Atkins, who, with his wife, conveyed i t  to M. T. 
Murray, and the latter, with his wife, to the plaintiff. 

I t  was, of course, competent to show where the land was situated that 
had been trespassed upon by cutting the trees and what damage had 
been done to it, not only that which arose from cutting and removing 
the trecs, but how, and to what extent, the remaining land had been 
injured, or depreciated in value, by the acts of trelyass, so that the full 
amount of the damages could be estimated. I t  was also competent and 
pertinent to show where the "high-water mark" and Poley Branch were, 
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as they were alleged to have been called for m the deed. There was 
something said about tampering w t h  the deed of H. J. Faison and wife 
to  the defendant, those \vitne?scs having testified that they had only 
conveyed to the defendant the ti111ber to the high-water mark of the 
n~illpond, nllich was the southern boundary of their land, and that  the 
deed then exhibited was not the one they signed and deln-ered to the 
defendant, that  tlie sheets were now of cllfferent width, one of the four 
sheets not being hke the others; and that  the deed was torn, but, as we 
have said, this evlclence proved to be harnde?s omng to tlie careful and 
discriniinating manner in ~vhicll tlie learned judge charged the jury and 
restricted their attention solely to the cpestlon as to the adverse pocses- 
sion of J. F .  Watkins, the cutting of the timber and the damages. If 
the defendant had mutilated tlie deed of Faicon and wife, or defaced i t  
in any material way, we do not see why i t  was not competent to show 
i t  upon the question of the defewlant's good faith in claiming the land, 
and denying the trespass; and as impeaching the va l id~ ty  of the de- 
fense, and as showing the true location of the  defendant'^ land to be 
different from ~ v h a t  i t  was claimed to be. And further, it was admisqible 
to show that  the alleged spurious deed diffcred from tlie original as 
signed by Faison and wife, and in what respects it differed, so as to 
establish the real boundaries of the land as they conwyed it. I n  t lm  
connection the plaintiff contended that  notwithstanding the testimony 
of H. J. Fni*on and wife that the paper eshlbited to the court by the 
defendant as the deed from them was not the original deed so delivered 
to the defendant, the dcfendant failed to offer any evidence explanatory 
of the appearance of the paper and of the other facts testified by H. J .  
Faison and wife tending to ectablish the falsification of the said paper, 
anti that the deed to the defendant's grantor, H. J. Faiqon, liriiits his 
boundaries to the 11igll-water ~llarli,  yet the defendant is undcrtaking in 
tliis action to claim title to the timber on tile land between the 
high-nater nm-k and the run of Poley Branch by virtue of a (433) 
conveyance whlch its grantors declare bears a substituted page 
which change?, as the witneses testify, tlie true description by erasing 
the words "high-water mark" and substituting therefor "the run of 
Poley Branch." This evidence as to the alteration of the deed was not 
used, PO far as KC can digcover from the record, for any purpose to 
which it was not relevant, even if i t  was met with proper objection a t  
the time i t  v a s  offered. 

We  will not consider the alleged alteration with reference to its legal 
effect upon the continued validity of the deed itself, but  only so far as 
i t  may have influenced the jury in determining the location of the lands 
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in controversy and upon the question whether thew had been a trespass 
by the defendant. 

The objections to the testimony of A. T. Griffin were not well taken. 
H e  had denied the trespass by the defendant company of ~ ~ h i c h  he was 
the general manager, and testified to the coinparatwe value of the tim- 
ber and i t  was coiiipetent to cross-examine hiin as to those niatters and 
with reference to the Faison deed to tlie defendant, in order to test the 
value of his testimony, and especially as to the v d u e  of the land and 
timber and the damages (Gay v. R. R., 148 K.C. 236), and to show his 
nni~nus, feeling, or bias. Bailey v. T171nston, 157 N C. 252. 

Xumerous exceptions were taken to testimony consisting of several 
distinct parts, without indicating more particularly the ground of the 
objection. This we have held to be too general. h'olmes v. R. R., 181 
N.C. 497; Kennedy v. Trust Co., 180 X.C. 225. 

Upon a review of the case and a due consideration of the exceptions 
noted by the defendant, we are of the opinion that  i t  was correctly tried. 

No  error. 

Citcd: State v. Xelson, 200 K.C. 72. 

WILLIAM JI. BELLAJIY, ADMINISTRATOR V. BLADEK COUNTY LUMBER 
COMPAKY. 

(Filed 3 May, 1922.) 

1. Employer and  Employee-Master a n d  Servant-Safe Place to Work- 
Youthful Employees-Warnings-Instructions-Supervision. 

I t  is required of the enq~loyer of labor to exercise ordinary care in pro- 
riding them a reasonably safe place to work, and c?specially to warn and 
instruct those who are youthful and inexperienced cclncerning the rislrs and 
dangers which import menace of serious injury, and to provide adequate 
supervision when conditions are such as to require i:. 

The owner of a lumber plant, a corporation, used in connection with its 
plant a slide to haul up the logs from the water. There was e~idence tentl- 
ing to show that where this slide entered the water the water was knee 
deep, and waist deep where it ended; and beyond ~ i a s  the channel of the 
river some twenty or thirty feet deep; that the plaintiff's intestate was a 
boy about 15 years of age, and inexperienced, and while a t  work under the 
defendant's superintendent in repairing this slide, Ihe superintendent left 
the intestate, with other boy employees, in the water to clear out the bot- 
tom and old boards a t  the foot of the slide, directing them to stay there 
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nilti1 his return, but without warning or instructing them as to their dan- 
ger: that the plaintiff could not swim with the clothes or shoes he neces- 
sarily was wearing in the performance of hjs duties, and in the absence of 
the superintendent n-as seen to fall for~vard and was carried out b~ the 
rising river, and was clro~ned. Upon defendant's motion as  of nonsuit: 
Held, sufficient as to the actionable negligence of the defendant to take the 
case to tlle jury. 

APPEAL by plaintiff from Comor .  J., a t  Scptenlber Term, 
1921, of BRUNSWICI;. (43-2) 

Civil action to recoyer dnmages of dc.fendant for wrongfully 
and negligently causing the death of Fred Ballnrd, plaintiff's intestate. 
A t  tlle close of plaintiff's evidence, on motion, there was judgment of 
nonsuit. and plaintiff excepted and appealed. 

Robert W .  Davis and John D. Bellamy for plaintiff. 
Romtree  R. Carr for defendant. 

HOKE, J. There were facts in evidence on part of plaintiff tending 
to show that  defendant conlpany owned and operated a lumber rnill 
near tlie Cape Fear River in said county. That  the mill carriage v a s  
about 30 feet from the river and 20 to 23 feet above the ~ ~ a t e r  level, 
and there n-as n slide 7 feet in v id th  running from the carriage d o ~ n  
into the log pen in tlie river, and which extended into the pen and 
under tlie water a distance of 10 or 12 feet. Tha t  tlie water was about 
knee-deep where tlie iilide "struck" the river and waist-deep where i t  
ended. and the logs w x e  dragged from the river as needed up this 
slide on to the mill carriage, etc. Tha t  the slide had become broken or 
torn up. and  hen the logs w r e  being pulled out of the pen they would 
catch and stop and i t  had become necessary or desirable to repair same. 
That  the inte>tate was a lad of about 15 years of age, in enlployn~ent of 
defendant a t  the time, and had been for about four days, and on 15 
Bugust, 1918, he with two or three other youthful employees, n-ere di- 
rected by thp foreman of the inill, one Douglas, to go m-ith him and re- 
pair the qlide where i t  had hecome torn Up or broken under the ryater. 
Tha t  TI-hile so engaged Douglas, the foreman, finding that  he n.ould 
need to .an. a piece of timber for the purpose, went with Ben Wi l l i~ ,  one 
of the boys, to the rnill for the purpose, instructing the intestate and his 
comrades to stay there in the water and clear out the bottom and the 
old boards a t  the foot of the slide. Tha t  the two boys were in the 
water when Douglas left, and that  lie Fare them no warning of (435) 
any danger, but told them "to stay in there till he cut the piece 
a t  the mill. Tha t  the channel of the river was from 30 to 40 feet deep, 
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and n.as 30 or 40 feet away." That intestate could not swim, and was 
in the water with his clotllcs and shoes on, ready to do the work re- 
quired. That  the tide was rising in the river, and i,he intestate was seen 
to fall forward and was caught and carried into deep water and was 
drowned. I t  is fully recognized in this jurisdiction md elsewhere that an 
employer of labor in this class of work, in the exercise of ordinary care, 
must provide for its employees a reasonably safe place to work, and to 
warn and instruct youthful or inexperienced employees concerning the 
risks and dangers which import menace of serious injury, and in the 
exercise of such carc, to provide also adequate supervision when con- 
ditions are such as to require it. -4 rule that is c'specially insistent in 
case of youthful employees when their lack of experience and training 
is likely vithout it to subject them to risk of serious or substantial in- 
jury. In Ensley v. Lumber Co., 165 N.C. 687-695, Associate Justice 
Wa lke r  quotes with approval on the subject, 1 Shcarman &. Redfield on 
Negligence ( G  ed.), secs. 219 and 219a, as follo~vs: 'It is the duty of one 
who employs young persons in his service to take notice of their ap- 
parent age and ability, and to use ordinary care .o protect them from 
risks which they cannot properly appreciate, and to which they ought 
not to be exposed. This is a duty which cannot be delegated; and any 
failure to perform it leaves the master subject to the same liability, with 
respect to sucli risks, as if the child were not a s2rvant. For this pur- 
pose, the master must instruct such young servants in their work and 
warn them against the dangers to which it exposes them, and he must 
put this warning in such plain language as to be sure that they under- 
stand i t  and appreciate the danger. . . . The principles governing the 
employment of minors are to a large degree also s~pplicable to the em- 
ployment of inexperienced, ignorant, feeble, or incompetent servants. A 
master having notice of any such defect in a servant, no matter what 
his age may be, is bound to use ordinary care to instruct the inexper- 
ienced or ignorant, and to avoid putting the feebls to work too heavy 
for their strength, and generally to refrain from exposing them to risks 
which they are not fit to encounter. When the master has notice of such 
ignorance or inexperience on the part of the servant as would make the 
ordinary risks of the business especially perilous to that servant, he 
nlust give the servant explicit warning of the danger, and not allow him 
to undertake the work without a full explanation of its perils." This 
being the rule of obligation, and applying the principle uniformly pre- 
vailing with us that on a judgment of nonsuit, the facts xhich make in 

favor of plaintiff's claim should be accepted as true, and con- 
(436) strued in the light most favorable to him. We are of opinion that 

the evidence of record affords a permissible inference that there 
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has been in this instance a negligent breach of duty on the part of de- 
fendant, constituting an actionable n7rong, and that on the facts as now 
presented the judg~llent of nonsuit is erroneous. This will be certified 
that the said judgment 1~111 he set aside and the case submitted to the 
jury on appropriate issues. 

Reversed. 

LONNIE C. MIMMS v. SEABOARD AIR LINE RAILWAY COXPANY ET AL. 

(Filed 3 May, 1922.) 

Appeal and  Erro-Docketing-Disrnissal--Certiorari-Court1s Discretion 
-Consent. 

Where a case on appeal has not been docketed by appellant within the 
time required by the rule of practice in the Supreme Court regulating it, 
and a motion has not been dulx made for a certiorari, it will be dismissed, 
it being discretionary with the court as to ~ h e t h e r  the motion for this 
writ will be allowed, which the consent of the parties cannot affect. 

~\PPE.IL by plaintiff from Ray, J.,  at April Term, 1921, of ANSON. 
Civd action to recover damages for an alleged negligent personal in- 

jury. 
Plaintiff, express messenger on train No. 13, running from Wilming- 

ton to Charlotte, n-as injured in a wreck on the night of 2 May, 1919; 
said wreck occurring about tn.0 inilcs west of Lilesville, and being 
caused by a derailment of the train. 

From a rerdict and judgment in favor of defendants, the plaintiff ap- 
pealed. 

Janzes S. ; l fanni~zg,  M e l e n d o n  R. Covington, and Douglass R. Doug- 
lass for pla;nt?fl. 

B. Trance N e n r y  and M c h t y r e ,  Lawrence R. Proctor for defendants. 

STACY, J. Seaboard passenger train KO. 13, running from Wilining- 
ton to Charlotte, was ~vreclied on the night of 2 May, 1919, a t  a point 
approximately two miles west of Lilesville in Anson County. Investi- 
gation nmde on the night of the wreck showed that the train had been 
derailed by means of a "draw-bar" un la~~fu l ly  placed on the railroad 
track by some person or persons, at  that time unknown to the defen- 
dants. Plaintiff was an express messenger in the employment of the 
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defendant American Railway Express Con~pany, and was in charge of 
the express car on the wrecked train. He  b~ings suit against the 

(437) American Railway Express Company, the Seaboard Air Line 
Railway Company, and the Director General of Railroads, to 

recover damages for injuries alleged to have hem sustained in said 
wreck. The jury having answered the issues of negligence in favor of 
the defendants, there was a judgment dismissing the action ~ n d  taxing 
the plaintiff with the costs. 

We have carefully examined the record and have been unable to find 
any reason for disturbing the result below. Upon the merits, we think 
the judgment must be affirmed, No reversible erroi has been shown. 

It also appears that this case was tried in Apr 1, 1921. The appeal, 
therefore, should have been docketed and heard a t  the last term; or, a t  
least, the record proper should have been seasonably docketed here and 
motion duly made for a certiorari. This latter writ is a discretionary 
one, and counsel may not dispense with it by agreenent. I n  re JIcCade, 
ante, 242; S. v. Johnson, post; S. v. Hooker, post. 

Animadverting upon a similar state of facts, in 8. v. Trull, 169 N.C. 
370, the present Chief Justice, speaking for a unanimous Court, said: 

"We note that this trial was had in June, 1914. Under the statute and 
rules of the Court this appeal n7as required to be docketed a t  the fall 
term of this Court before the call of the docket of the district to which 
it belongs, under penalty of dismissal. Rules 5 and 7 ,  140 N.C. 510, 544; 
Rev, 591; Pittqnan v. Kimberly, 92 X.C. 562, and numerous cases 
thereto cited in the Anno. Ed., and R~trrell v. Hughes, 120 N.C. 277, 
citing numerous cases, and with numerous annotations in the Anno. Ed. 
It appears in the record that the solicitor agreed with the prisoner's 
counsel that the case might be postponed and docketed a t  this term 
(Spring Term, 1915). This was an irregularity, and was beyond his au- 
thority. The statute nmst be complied with and the cause docketed a t  
the next term here after the trial below. If in any case there is any 
reason why this cannot be done, the appellant mutrt docket the record 
proper and apply for a certiorari, which this Court may allow, unless it 
dismisses the appeal, and may then set the case for trial a t  a later day 
a t  that term or continue it, as it finds proper. I t  s not permitted for 
counsel in a civil case, nor to the solicitor in a State case, to assume the 
functions of this Court and allow a cause to be docketed a t  a later term 
than that to which the appeal is required to be brc~ugllt by the statute 
and the rules of this Court." 

No error. 



N.C.] SPRING TERM, 1922. 469 

C7ted: Rose v. Rocky J l o u n t ,  184 N.C. 610; S. v. Butner,  183 N.C. 
733; TT7eedon v. R. R., 187 N.C. 702; State  v. Farmer,  188 N.C. 244; 
H a r d y  21. Heath ,  188 X.C. 272; King v. Taylor ,  188 N.C. 4.51; Finch v. 
Commisszoners, 190 S.C.  156; Stone v. Ledbetter, 191 N.C. 779; State 
2). Illnore. 210 N.C. 689. 

RAT.PH MOORE \.. CHICAGO BRIDGE AND I R O S  WORKS. 

There is no essential difference between negliqence and contributory neg- 
ligence. the former applying to the defendarlt arid the latter to the plain- 
tiff. and in either case is the n a n t  of due care in doing other than, or fail- 
in< to (lo. what a reaqon:~bl~- prutlcnt mnn rvould lmvc done ~ i n d e r  the iame 
or similar circumstances. 

2. Same--Proximate Cause. 
The plaintiff's contributory neqligrnce to defeat his recovery in a n  action 

to recoler damages for a 1)eruonal injury alleged to h a ~ e  been received 
throu:l~ the defenclant's negligence, is such neqligent act of commission or 
omis\1on SO concurr in~ m d  cociperatine with the negligent act of thc  defen- 
dant a s  to becolne the real, etfici~nt. and provimate cause of the injury the 
plaintilf has sustained, 01 the cnuie n ithout n hie11 the injury TI ould not 
ha\ e occurred. 

3. Xegligence-Comparative Negligence-Statutes-Damages. 
The doctrine of cornparati~e negligence is only recognized by our courts 

in instar~ccs coining withi11 the  lneaninq of the Federal Employers' Liabil- 
ity Act. and our own statute, C.S. 3467, and then only for the purpose of 
mitigating the damages or as  a yartial defense. 

4. Same--Contributor3.tor Negligence-Iiistruction~-~4ppeal a n d  E r r o r .  
Where the ibsue of plaintiff's contributory negligence arises in a n  em- 

ployee's action against a prirate corporation, a n  instruction thereon tha t  if 
the plaintiE1s negliqnice contribnted to his l~ersonal injury to the degree 
that lie n a s  "quilty," nitlmut preponderating, the defendant is  not entitled 
to llaxc the i+ae ansnered in its favor, for  i t  must outweigh "the conten- 
tlons of the plaintiff tha t  he did not contribute." constitutes rerersible error 
to the defentl:ui~t's l~ re jud~ce ,  being in effect a n  erroneous charge upon the 
principle ot  comparative aegligeilce, innpplicable to the case. 

APPEAL by defendant from R a y ,  J., at the October Term, 1921, of 
R~ECKLEKBVRG. 
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Civil action to recover damages for an  alleged negligent personal 
injury. 

Plaintiff, a n  employee of the defendant company, was engaged, with 
other servants, in the work of erecting a steel towtr and water tank for 
the Standard Bonded Warehouse Company in the city of Cliarlotte. At 
tlie time of the injury plaintiff, together with cther employees, was 
undertaking to move a long pole, similar to a telegraph pole, from the 
platform of the t~arehouse to the scaffold around the water tank. The 
pole was being conveyed on a two-wheeled dolly, or small nooden hand 
truck. When the wheels of the dolly came to the rail a t  the end of the 
platfonn i t  was necessary, in order to get the wheels over the rail and 
upon tlie bridge leading to the ton-er - an elevation of five or six inches 

- to place two short boards or planks in propcr position so a s  
(439) to easily push the dolly from the platform up to and upon the 

bridge. The plaintiff selected the plank for the wheel on his side, 
placed i t  himself, and mas helping to push tlie truck or dolly up the 
boards so placed when tlie dolly careened or tilted towards him, and he 
either jumped off or was knocked off the platform and fell a distance of 
five or six feet to a l o ~ e r  platform, with the result that  his leg was 
broken. 

Defendant pleaded assumption of risk, thc fellow-servant rule, and 
contributory negligence, in that  the plaintiff, by his own carlessness 
and negligence in placing the plank, etc., brought about his own injury. 

From a verdict and judgment in favor of plaintiff, the defendant ap- 
pealed, assigning errors. 

D. E. Henderson and T .  A. A d a m  for plaintiff. 
E.  R. Preston and W a d e  Ii. TVilliams for defendant.  

STACY, J., after stating the case: Therc are a number of escept~ons 
appearing on tlie record, hut we deem i t  unnecessary to consider them 
seriatim, as, in our opinion, a new trial must be :\warded for error in 
the charge on the issue of contributory negligence. Up011 this phase of 
the case his Honor instructed the jury as follows: 'So ,  if you find that  
tho plaintiff in the case, under the contcntions whicl~ the court will later 
lay down for you, ~ v a s  guilty of contributory negligence and contributed 
to tllc degree that  hc was guilty, yet  it does not predominate, then the 
defendant is not entitled to have an  issue of contributory negligence 
answered i11 its favor; it must prevail by an outn-eighing of the conten- 
tions of the plamtiff that  lie did not contribute." 

As we understand this esccrpt, to wliich the defendant has excepted, 
i t  einbodies and carries with it a statement of the ,xinciple of compar- 
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ing the negligence of the plaintiff with that of the defendant. This doc- 
trine is applicable with us, and then only for the purpose of mitigating 
tlie damages or as a partiai defense, in cases arising under the Federal 
Employers1 Liability Act and our o ~ v n  statute, C.S. 3467. TVilliams v. 
X f g .  C'o., 173 N.C. 226. The instant case comes under neither enact- 
ment. 

Contribctory negligence, such as will defeat a recovery in a case like 
the one a t  har, is the negligent act  of tlle plaintiff, wliicli, concurring 
and coopernti~ig with the negligent act of the defendant, thereby be- 
comes tlle r e d ,  eficitmt, and proximate cause of the injury, or the cause 
without n-liicli the injury n-oulcl not have occurred. Negligence is doing 
other tlian, or failing to do, v h a t  a reasonably prudent man ~ o u l d  lmve 
done under the same or ,similar circu~nstances. I n  short, i t  is a n-ant of 
due c2are; nad there is 1,enlly no distinction or essential difference be- 
tween negligence in tire plaintiff and negligence in the defendnnt, 
except the plaintiff's negligence is called contributoiy negligence. (440) 
The same rule of due care, which the defendant is bound to ob- 
serve, applies equally to the plaintiff; and due care inearls commen- 
surate care, under the circuinstances, when tested by the standard of 
reasonable prudence and foresight. The law recognizes that contributory 
negligence may be due either to acts of omission or to acts of commis- 
sion. I n  other words, tlie lack of diligence, or want of due care, on the 
part of the plaintiff, may consist in doing the  wrong thing a t  the time 
and place in question, or it niay arise from inaction or from doing noth- 
ing when something should have been clone. The test is: Did the plain- 
tiff fail to cxercise that  degree of care which an ordinarily prudent man 
n-odd have exercised or einployed: under tlie same or similar circum- 
stances. and was his failure to [lo so the proxiiiiate cause of his injury? 
If this be ans~wred in the :\finnative, the plaintiff cannot recover in a 
case like the onc a t  bar. O'Doud 2 ' .  Al-e~ivhanz (Ga.),  80 S.E. 40. Of 
course, it is r~eetllcss to acid that  under our statute, C.S. 523, where 
contributory negligence is rt,lieti on as a defense, it must be set up in 
thr. nmn-cr and tlie defendant ic required to prove it on the trial. Tha t  
is to say, the defendant must properly plead tlie negligence of the plain- 
tiff as n defense, and he must also assume the burden of proving his al- 
legation of contributory negligence. J a c k s o n  v. il. R., 181 N.C. 153; 
Fleming  21. X. R., 160 N.C. 196. Set: also, Taylor I ) .  Lzimber CO., 173 
N.C. 112, on the question of proximate cause. 

His Honor may have liad in mind what was said in Vann v. R. R., 
182 X.C. 370, but there the Court n-as speaking of the passive and in- 
: ~ c t i ~ e  iq l igcnce  of the 1)laintiff, and not such as ~vould make hiin 
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"guilty of contributory negligence," to use the language employed in 
the charge here. 

As the other exceptions, in all probability, will not arise on another 
trial, me shall not consider them now. 

Xew trial. 

ADAAIS, J., concurs in the result. 

Cited: Constr~iction Co. v. R. R..  184 N.C. 180; McLeod 21. Lemons, 
185 N.C. 611; Davzs v. Long, 189 S.C. 134; Bosu'ell v. Hosiery Mills, 
191 N.C. 558; ;llalcolm v .  ('otton MzlLs, 191 N.C. 729; Inge v .  R. R., 
192 hT.C. 532; DeLaney v. Henderson-Gzlnzer Co., 192 K.C. 651; Clin- 
ard v .  Electric Co., 192 S.C.  743; H e l m  v .  Power Co., 192 K.C. 786; 
Elder v .  R .  R., 194 N.C. 619; Mzirphy v .  Power Co., 196 X.C. 493; 
Bazley v .  R. R. ,  196 N.C. 516; Liske 21. TValton, 198 N.C. 742; Cashatt 
v. Seed Co., 202 K.C. 384; State v .  Cope. 204 N.C. 30; Stephenson v. 
Leonard, 208 N.C. 452; Xalphurs v .  Ellington, 208 N.C. 835; Ti7nght v. 
Grocery Co., 210 N.C. 463; Cashatt v .  Brown, 211 X.C. 372; Diamond 
v. Service Stores. 211 X.C. 634; Scbastian 21. Motor Lines, 213 N.C. 774; 
Bechtler v. Bracken, 218 3 .C.  524; JlcCrou~ell 2). R. R., 221 N.C. 375; 
Rea v. Sivzowitx, 2'25 N.C. 579; Philllps v .  h'essrzzth, 226 N.C. 175; 
Bruce v .  Flying Service, 234 N.C. 84; Hunt  v. R'ooten, 238 X.C. 50; 
Adams v .  Bd.  of Ed., 248 N.C. 511. 

SHELL AXD L. S. RHYNE v. JANE LINEEIERGER. 

(Filed 3 May-, 1922.) 

Actions-Equity-Nonsuit-Statutes-Euecutors anti Administrators. 
Where there is evidence in support of defendant's counterclainl that slie 

had rendered services to her mother, in the latter's lifetime, under an ex- 
press promise lo pay for them, and that her mother lad died without prop- 
erty, except her home place, which continued to relrain in the defendant's' 
possession after her death; and that the plaintiff was the grantee of her 
brother, who had obtained the locus in quo by a fraudulent deed from his 
mother of which the defendant had full knowledge, or actual or construc- 
tire notice thereof: Held,  the fact that more than one year had elapsed be- 
fore the beginning of the present action, from the termination by nonsuit of 
the defendant's action to recover for such services from the administrator 
of her mother, does not bar her recovery upon her vounterclaim, the same 
being of an equitable nature to which our statute, C.S. 415 (Rev., 370), has 
no application, under the facts of this case, the deflndant having, all the 
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t h e ,  had continuous possession of the land. Uast  l j .  Tiller cited and ag- 
proved. 

APPEAL by defendant from Ray, J., a t  December Term, 1921, 
of GASTON. (441) 

iVo counsel for pluintijf. 
JInnguv~ & Denny for de fendan t .  

\VU,KER, J. T h s  nct~on 1va5 Ixougllt to lecover a tract of land 
consl3ting of one acie and e~gli t  poles, situated about one n i~ le  from 
the t o m  of Dallas, on the Dallas and Spencer JIouritain load. the de- 
fendant bang  In the po-seasion of the mile.  >lie alleged in her defense 
tliat the land was a t  one time onncd by her motl-ier, Mrs. Sarnli Line- 
belger, who dled 111 tlic year 1907, and that n s l io~t  t m e  par to her 
deatli the defendant i ~ n d e r c d  se rvms  to her mother from 13 February, 
1903, to 10 -4pn1, 1007, for nh:cli the latter promised to pay the rea- 
sonaljle vnluc thereof, 1v11lcIi a ~ ~ l o ~ n l t e d  to $400 After her mother's 
deatli, the defendsilt bl ought an actlon a g a l u t  licr ac im~n~dia tor ,  and 
a t  his dcatli cont inud tlw saiilc against lier ac'uiun~>tratm cle borlzs non 
to recover the aliiount of her claim, and for the purpose of havmg the 
land sold to pay i t ,  and the s u d  action penclcd 111 the Superior Court 
of Ga-ton County for n long time and until :i nonsuit vms entered 
therein in the year 1916. 

I n  this action defendant pleaded as a counte~clal~ll  or der'cnse the 
said indebtedness due frorn her iiiothcr to herself, and alleged 111 that  
connection that  licr brother, Jonah Linehelgrr, had fraudulently and 
by undue influence procured from tlicr~ nlotiicr, Sarah Lineberger, a 
deed for the preiillses In qucstlon, and hati aftern ards conveyed them 
to the plaintiff<, n l ~ o  llxd a t  the t m e  full not~ce ,  actual and construc- 
tive, of the defendant's claim and e q u ~ t y  ngainct tlie land; that  her 
brother pald nothing for the land, the dccd to him being entirely vol- 
untary, and that  Sarah Llneloelger letaincd no propeity n l th  n,h~ch 
to pay her then cxlstlnf; debts, she being utterly insolvent. h a v n g  no 
estate whatcver except the land conveyed by lirr to .Jonah Lineberger. 
Defendant prayed for l~ldgment for tlie amount of her claim against 
her mother, and that the land be subjected to it. payment, and upon 
the allegations in her answer, the defendant tendered issues 
which the court refused to submit to the jury, but, on the con- (112) 
trary, submitted the issues tendered by the plaintiffs which, with 
the answers thereto, were as fol1on.s: 
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"1. Are the plaintiffs the o\vners of and entitled to the possession 
of the lands described in the complaint? Answer: 'Yes.' 

"2. I s  the d e f ~ n d a n t  in the unlanful posse&n of the lands de- 
scribed in the complaint? Answer: +Yes.' 

"3. \That damages are the plaintiffs entitled to recover of the de- 
fendant for the wrongful detention of the lands d2scribed in the com- 
plaint? -4nswer: 'Three years and eight inonths, $366.67'." 

The adininistrator de bonk  non of Mrs. Sarah Lineberger filed an  
answer as follows: 

"\Tiley L. Serves, administrator d .  b.  n., says: 

"1. Tha t  lie has been appointed administrator de bonis non of the 
estate of Sarah Lineberger by the Superior Court of Gaston County. 

"2.  Tha t  he is not advised of the facts or the legal conclusions 
therefrom that  are involved in tlie above entitled action, but that  the 
same affect tlie estate of his deccdent. 

"3. That  having no knowledge or sufficient infomation of the claim 
or the grounds therefor, as set forth in the answer of the defendant 
Jane Lineberger, he denies the same. 

"Wherefore, lie prays that  lie be allowed to come into said cause as 
a party, that  the court advise him of his duties with regard to the 
case a t  bar, and instruct him upon m y  judgment t l ~ a t  may be rendered 
therein." 

(Duly verified.) 
There was no plea of the statute of limitations Ly the administrator 

de bonls non. The plaintiffs, in their reply to tlie answer, attempted to 
plead the statute of limitations to the defendant':; claim against the 
estate of Mrs. Sarah Lineberger, but did not succeed in doing so, as 
their plea is not in due and proper form for that  purpose, though this 
nlay be remedied by an~endment if permitted by the court. Plaintiffs 
did plead adverse possession by themselves for seven years under 
color of title for more than seven years since the ceath of Mrs. Sarah 
Lineberger. 

The defendant alleged in her answer that  the plaintiffs were fully 
aware of her right and equity, as a creditor of her mother, when they 
allege that  they purchased the land from Jonah Lineberger. 

Defendant further alleged in her answer that  she has been in the  
actual adverse possession of the land ever since he* mother's death in 
1907, and this was actually known to the plaintiffs when they are al- 
leged to have bought the same from Jonah Linebe-ger, and she avers 
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that  the fact of her possession was notlce to then1 of her c l a m  and 
equlty, as against tlie land, to have ~t sold and the proceeds of the 
sale applled to the payment of the debt she holds against her mother's 
estate. 

There 1s an allegat~on by the plaintiffs m their reply tha t  
this sult was not commenced nlthin one year after nonsuit m (443) 
the other case. Apart from the fact tha t  the t n o  sults are not 
between the same paltles, the first actlon having been between Jane 
Lincberger, as plnmtlfi, and R. L JIa l t ln ,  as adnlinlstiator of Sarah 
Lmeberger, and Jonnli Lmeberger, as defendants, and tlils suit bemg 
between the plalntlffs and tl:e defendant h e m  named, we sald in 
Gnmes v. Andreus, 170 S C 513, at  p. .522: "Sor  do we tlilnk that  the 
plamtlff can galn anythmg by reason of the fact that  the sult was not 
revlved w t h m  one l e a l  after the d i m m a l .  That  is requlred to be 
dune only under R e v ,  370, where the statute of lln~itatlons mould 
othernlse bar by tlie l a p e  of the pe1:od prescilhed for bringlng the 
sult I t  n a s  held in kecr ze r  v. Gootl,on, 89 N C 273, that  sectlon 370 
 as intended to cnlwge t!le p c ~ o d  of lmltat ion and not to abrldge ~ t .  
Bu t  the conc1usn.e anzn er to tills contention 1s that the defendant n a s  
in possesion of the land a t  the time llom tlle day of the bale, and the 
statute dld not run against Iier for that  reason, so that  the failure to 
brmg her actlon witl-iln the supposed year of grace 1s not material. Tha t  
her posseshion, and that  of he1 father, suspended tlie operation of the 
statute has been nell  A t l e d  X n s k  v. Tzller, 89 S C. 423. The pro- 
vision as to br~nglng n nen actlon wltliln one y e w  after a nonsmt or 
dismissal, reversal, or other termlnatlon of tlie 51st m t ,  as prescribed m 
the statute, refers only to those c a m  nliele the statute of limltatlons 
1s applicable, and would bar but for tlils clause, which, ~f conlplied 
with, s3.r-es the cause of actloa. Clarh's Code ( 3  ed ),  sec. 142, and 
note If the poasesalon of the feine de f~ndan t ,  since the sale, prevents 
the bar of the statute, shc dld not nt c d  tlle addltlonal time of one year 
wi th~n wh~ch  to sue Tlic one-year c1au.e 'ippllc- only nhere the stat- 
ute 1s olmntive and nould defeat the nerv action ~f ~t were not com- 
menced with the extended perlod, as above aho~vn " I t  was held in 
illask v. Tzller, s u p r a .  "The cnforcemcnt of an e c p t y  nlll never be 
denled on the ground of 1ap.e of t m e ,  nlierr L ~ K  party seelang ~t has 
been In continuous po.sesslon of the estate to nhlch the equlty is an 
ineldent " And In Stlth 21 LllcI<ec, 87 K C. 389, the Court bald that  
onc may p l e c l ~ ~ d c  iiln~,-elf b:y h ~ s  Inches from assel tlng a light n hlch 
othernlse a coult ~ o u l d  help him to cnforce, there are abundant au- 
thorltles to show; but to do so, In any ca-c, there n l u t  be something 
on his part nlilcli looks llke an abandonment of the nglit, or an ac- 
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quiescence in its enjoyment by another, inconsistert with his own claim 
or demand, and accordingly we have searched in vain for a single in- 
stance in wliicll tlie Court !lad r~ithlield its aid in the enforcement of 
an  equity on the ground of the lapse of time when the party seeking i t  
has himself been in tlie continued possession of tlie estate to which that  
equity was an incident. That  case was cited with approval in Mask v. 
Tiller, m p m ,  and the same principle has since been often asserted. 

The equity set up by the defendant in hcr answer is tha t  the 
(444) deed from Sarah Lineberger to Jonah Lineberger, her son, was 

procured by his fraud and undue influence, she being in very 
feeble hcaltll for some time before her death a r d  her mind greatly 
ivenl<ened, and that  the plaintiffs purchased (if a t  all) with full actual 
notice of defendant's equity, and certainly v i th  constructke notice 
thereof. 

The nctual and continuous possession of the lanc by Jane Lineberger 
after lier mother's death was admitted. Yo final awount of the admin- 
istrator lias been filed. 

The court instructed the jury that  if they foun~l the facts to be as 
testified by the xitnesses they should answer the f r s t  and second issue 
"Yes." Exceptions Tere duly talien to all the rulmgs. 

I t  would be vain and idle to pursuc the discussion of the case any 
further, as we are of the opinion that  the court erred in refusing to 
submit appropriate issues as to the equity of the defendant, Jane Line- 
berger, n-hich she pleaded in lier ansmr ,  and in rharging the jury as 
it did. It may be that  in the further development of the case i t  may be 
necessary to submit the issucs as to the plaintiffs' title and ownership 
of the land in connection with the other issues, as their right to recover 
will depend upon whether or not the defendant Jane Lineberger will 
succeed in establishing her equity. 

The error in the particular indicated by us requires that  there be 
another trial of the case. 

New trial. 
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W. Al. BASS V. SOUTHERN RAILWAY COJIPANP ET AT.. 

(Filed 3 May, 1922.) 

1. Common  Carr iers  - Car r i e r s  - Railroads-Master a n d  S e r v a n t E m -  
ployer  nncl Einployee  - Negligence - Commerce  - Statu tes- -Federa l  
E n l p l o ~ e r s '  Liabi l i ty  Act. 

Evidence tha t  the l~laintiff, a u  esperieuced brakeman of a railroad com- 
pany elgaged in interstate commerre. was thrown between a box car and 
a flat car, while, in the course of his enll)loyment, he  mas crossiilg from 
the oue to tlie other with the traiu in motion, by a suddeu and unexpected 
jt.rliiug of the train, of such force a s  to break his hold upon the box car 
and j ~ r l i  the flat car from nuder his f ee t ;  and tha t  tlie cars had been 
l?ii.lictl u p  a t  a station they had left without inspcctiou of the cars or 
tlrnwi~eads is sufficieut for the determination of the jury upon the  issue 
of actionable ucglige~ice, in an  actiou against the carrier to recover dam- 
ages undcr the Federal Emlrloyers' Liability Act. 

2. Same-Assumption of R i sk .  
The doctriue of a~ruinpt ion  of risk, though not wholly abolished by the 

Federal Er~lplo~ers '  Liability . k t ,  has no application nhe re  the negligence 
of a fellov-ser\-;~nt, nliich the injured party could not ha re  foreseen or 
e\lxxted. is the  sole, direct, and imnicdiate cause of the  injury, the ridis 
a+nnied by the employee beinq only tliose incideutal to the proper and 
careful operation of the railroad. 

3. I~~structions-Seglige~icc-Carriers-Raier011 In ju ry .  
The initrnctions a s  to the measure of dnuiages to be anarded to a n  em- 

l~ioyee nlio received a personal injury caused by the negligence of his 
emplojer, x railroad company, are,  i11 this case: Held correct under the 
ru!iiig a1)provcd in R. R. 1;. l ' ~ l g l ~ r i ~ u ~ r ,  237 U.S. 4 N ;  R. R.  c. Earnest, 229 
U.S. 114. 

APPEAL by both parties from Finley,  J., a t  February Term, 
1922, of R~ECKLEKBURG. (445) 

This action was brought under the Federal Employers' Lia- 
bility Act; the plaintiff having been injured while working as a brake- 
man for the defendant in interstate conlnierce. Verdict and judgment 
for plnintiff. Appeal by both parties. 

Johrl C'. Wal lace  and John  111. Robinson for plaintiff. 
F .  -11. Shannonhouse and TY. L. Beam for defendant .  

CLARK, C.J. The plaintiff, a brakeman of 14 years experience, in 
the l ~ n e  of his duty was proceeding from the cab of a freight train 
towuds the engine while the train was in inotion. While stepping from 
a box car to a flat car there was, according to his evidence, such a vio- 
lent, sudden, and unusual jerk in the train that  "it jerked the flat car 
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from under my foot and it jerked so hard it jerked me loose from the 
car. It jerked my hold loose and 1 slipped and went through." The 
plaintiff's arm was cut cff and lie sustained oth1:r serious injuries. 

The train consisted of an engine and 14 cars These cars had been 
picked up and put in the tram a t  Statewille without any inspection 
being niade eitlier of the cars or the drawlieatis. This appears from 
the defendant's own witness. 

The defendant assigned as error that the court refused to nonsuit the 
plaintiff. This was rested upon the proposition that under the Federal 
Employers' Liability Act the plaintiff assumed t l ~ e  risk. I t  is not neces- 
sary to cite the numerous case.: illulninating tlie law applicable, for it 
has been very clearly enunciated in Reed v. Director General, in an 
opinion filed 27 February, 1922 (Supreme Court Reporter, April, 1922, 
p. 264), which holds tliat "The doctrine of the assumption of risk, 
though not wliolly abolidlcd by tlie Federal Employers' Liability Act, 

has no application where the negligenccb of a fellow-servant, 
(446) which the injured party could not hare foreseen or expected, is 

the sole, direct, and immediate cause of the injury." In  that 
case MY. Justice AZlcReynolds says: "Seaboar.d R. R .  Co, zt. Horton, 
233 U S .  492, often followed, ruled tliat tlie Federal Employers' Lia- 
bility Act did not wholly abolish the defense of assumption of risk as 
recognized and applied a t  colnmon l m ;  but the opinion distinctly 
stated that the first section 'has the effect of abclishing in this class of 
cases tlie common- la^^ rule that exempted the mployer  from respon- 
sibility for the negligence of fellow-employee of the plaintiff.' And 
Mondou v. R. R., 223 U.S. 49, declared that 'The rule that the negli- 
gence of one employee, resulting in injury to another, was not to be 
attributed to their common employer, is displaccld by a rule imposing 
upon the employer responsibility for such an injury, as was done a t  
common law when the injured person was not an employee'; and added 
that in R .  R. v. TVnd, 252 U.S. 18, the Court had said: 'The Federal 
Employers' Liability Act places the cocmployee's negligence, when it 
is the ground of the action, in the same relaticln as that of the em- 
ployer upon tlie matter of assumption of risk,' " citing R. R ,  u. Carr, 
238 US. 260; R. R .  v. DeiZtley, 241 U.S. 313. 

Jlistice McReynolds further said: "In actions under the Federal act, 
the doctrine of assumption of risk certainly ha!: no application when 
tlie negligence of a fellom--~ervnnt, which the iniured party could not 
have foreseen or expected, is the sole, direct, a r d  immediate cause of 
the injury. To  hold otherwise would conflict with the declaration of 
Congress that every common carrier by railroad, while engaged in in- 
terstate commerce, shall be liable to the personal representative of any 
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employee killed while employed therein, when death results from tlie 
negligence of any of the officers, agents, or clnployees of such carriers." 

T o  the same purport arc iiuinerous dec~sions in this Court. Among 
theix, Joncs  z. R. R., 176 K.C. 260; Weldor1 v. R. R., 177 N.C. 179; 
and Lamb z.. R. R.. 179 N.C. 619. All these cases \yere tried under tlie 
Fcderal *tntutc. Upon tlie evidence in tins cnsc, tending to show tliat 
there a violent and unusual jerk of the train not foreseen by the 
plaintiff, n-hlcli caused the injury. we tlii~lli the cake was properly sub- 
mitted to tlie jury. 

The doctrine of assuniption of risk under the Federal Employers' 
Liability -1ct is that the eii~ployee absunies only the risk incident to the 
proper and careful operatioil of the railroad. It does not exempt the 
employer froin liability f o ~  injuries or death whether caused by the 
negligclice of the corporation or by the riegligence of a fellow-servant. 
The defendant contended tliat the employer is liable only for injuries 
causcd by tile negligence of the company itself as by failure to furnish 
safety appliances and othervise; and also that  the question of assump- 
tion of rikk was a question for the court upon the plaintiff's 
evidence and moved for a nonquit, which was properly denied. (447) 

The plaintiff excepted that the court did not charge the jury 
correctly us  to tlie measure of damages, but n-e think that  the charge 
in this ~ e q w c t  was correct under tlie ruling approved in R. R. v. Tilgh- 
nmn, 237 U.8. 499, and R .  R .  21. Earnest, 229 U.S. 114. 

S o  error. 

C'lted: Tf'imberly v. R. R., 190 x.C. 448; Inge v. R. R., 192 X.C. 
530. 

BVILDERS SUPPLY AiSD E Q U I P J I E N T  CORPORATIOX, Isc. v. W. C. 
GADD AXD J. T. PIGG. 

(Filed 3 May, 1922.) 

1. Contracts -Breach - Dainages - Speculative Damages - Vendor and 
Purchaser. 

A party brcachirig his contract may be liable in damages to the other 
party not only for loss sustained, but for gains prevented, when not purely 
speculative or conjectural or measured by an indefinite or  fanciful con- 
ception as  to rrhat they would hare  been had the breach not occurred, but 
are the necessary and proximate result of the breach, and can be shown 
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with reasonable certain&. The English rule of Hadley v. Baxendale, 9 
Exch. 341; 156 Eng. Rep. 133, given, approved, and applied. 

2. Same-Evidenc~Sonsuit-New Trial. 
In an action to recover a balance of the purchase price of certain imple- 

ments used in excamtions, there ~ v a s  evidence, ~n support of defendant's 
counterclaims, that the plaintiff had failed to send with these implements 
certain parts essential for their working capacity; that the plaintiff knew 
their proposed use by the defendant and the time when and circumstances 
under which they were to be used, and in consequence of the missing parts 
it was necessary for, and the defendant was compelled to use extra horses 
and drivers, which caused the defendant to be put to an expense in a 
certain anlount he would not otliervr-ise have incurred: Held,  sufficient 
upon plaintiff's motion as of nonsuit to take the case to the jury, and the 
granting of this motion was rerereible error entitling the defendant to a 
new trial upon his counterclaim. 

3. Sanie-Negligence-\Vai\~ei*-Questiolls fo r  Jury. 
Where there is evidenre that the plaintiff has breached his contract in 

failing to deliver essential parts to excavating implements to the pur- 
chaser's loss, and there is evidence that the defendant knowingly accepted 
the imperfect inlpleuients a t  plaintiff's urgent request and promise to 
furnish the missing parts in time, and when otl~ers could nut hare been 
bought on the market: Hcld. the questions as to whetlier the defendant 
was negligent in his efforts to minimize his loss ; or whether his accept- 
ance of the implements after the alleged breach of contract amounted to 
a wairer, were for the jury, and not those of la11 which arise upon undis- 
puted facts. 

APPEAL by defendant froin Shaw. J., a t  Octobel* Tenn.  1921, 
(448) of &~ECI<LEKBCRG. 

Plaintiff sued to recover $447.50 as ba ance due for purchase 
of ten wheel scrapers and other implements. Defmdant Gadd, successor 
of Gadd (S: Pigg, pleaded payments with which he said lie had not been 
credited, and alleged that  the plaintiff liad n x d e  an entire contract 
and sold tlie defendant ccrtain eqi~ipnient required in contracts for 
excavating and grading, that  the plaintiff knew the purpose for which 
the implements were to be used, and failed to celiver certain essential 
parts of said equipment, in consequence of wliic? tlie defendant suffer- 
ed financial loss. H e  pleaded a countcrclaiin for ;he loss so incurred. At  
the close of the defendant's evidence his Hono:, granted a motion to 
dismiss as to tlie counterclaim. The defendant excepted. The issue was 
answered by the jury, and j u d g ~ n ~ n t  was givcn for the plaintiff. Defen- 
dant appealed. 

Fmnk H .  K e n n e t l ~  for plaintif f .  
J .  C. Newel l  and W i l l i a m  L. Marshal l  for defendant.  
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A~-i \ rs ,  J. The  opinlon of Alderson. J., in Hadley zl. Bazendale, 
(9 Eng. Exc. 341), has been generally accepted as an  accurate state- 
ment of the rule applicable to the meaw-emcnt of damages for breach 
of contract. 

"Where two palties lmve made a contract nhlcll one of them has 
broken, tlie damages nlllcli the other party ought to recelve m respect 
of cuch bieacli of continct allould be such ns may falrly and reasonably 
be considered e~tl ler  arising natur'illy, I .  e.. accorchng to tlie usual 
courqe of thing-, f1o111 sucll l)rcac1, oE con t r a~ t  itself, or suc!~ a. may 
rea.onnbly be sup1,osed to have been 111 the contemplation of both 
pa r t~es ,  at the time they made t11c contract, a' the probable result of 
the breach of ~ t .  

Kow, if tllc ~pcc ia l  clrcunibtances untlo~ nlilcli the contract n J i  ac- 
tually made were comin~micated l i ~  t l i c .  plnmtlffs to the defendants, 
and thus knonn to both partie-, tilt cl ,mL~gei r c d t i n g  from the breacli 
of such a contract, ~ ~ l i ~ c l ~  they n ould :c~~eonably  contenqktte, n ould be 
the alnount of Injury n l ~ l c l ~  would ordinailly follow from a breach of 
contract u n d e ~  t l l~se  q ~ c ~ a l  c1rcu111:tnnc~s so k n o m  and communl- 
catcd But,  on the other I~nnd,  ~f tlic-c -1)~ci:rl c~rcuinstances were 
wholly unbnonn to tlie l m t y  h i eak~ng  tLe contract, he, a t  the most, 
coulcl only be supposed to liavc had In contcnlplation the ainount of 
injury ~ ~ l i i c l i  would alisc generally, and in the great n~ultltucle of cascs 
not affected by any speclnl c ~ ~ c u i n s t a n r e ~ ,  fiom >uch R breach of con- 
tract." 9 Excll. 341; 136 Eng Rep 131. 

Tlus cace approves t ~ o  rules: (1) If the particular contract 
cannot be d~stinguished from the g ~ c ~ i t  nmss of 3imilar contracts (449) 
only such danlages inay be recovered a: mould naturally and 
generally result from the breach; ( 2 )  bu t  ~f there ale bpecial c11 cu~ii- 
htances communicated to or hnonn i , ~  tl,c. other party a t  the tlinc the 
contract 1, made, epccial as nell  a>  gener:ll tlminges rnny be reroveled 
8 R C.L., see. 25, e t  seq. 

A4ccordlngly, u-lwre a peison v~ola tcs  Ilia contract be lnay be liable 
in glvcn clrculwtnnccs not only for 10s-es sustained, but for gains pre- 
vented Plofits are not con>lc1ereti as an clement of daliiages ~f purely 
speculative or con jec t~ml ,  or nwnsureti 11y an i~ldefinite or fanciful 
conception as to what they would have been had t i m e  been no hrcach 
of the contlact. Boyle  2). Reedcr, 23 S . C  607; F o n d  v. R. R., 33 S.C.  
236; Roberts v. ('ole, 82 N.C. 203; Jones 21 .  Call, 96 S.C. 337; I k n b e r  
Co zl. I ror~  Korhs ,  130 S C. 584; J ln thzne  Co. v. Tobacco Co., 141 
N.C. 285. But lost profits are a proper elcinent of damages where such 
10;s is the necessary and proximate result of the breach and can be 
sllonn with reasonable certaintv. J lnce  11. R n m e y ,  71 K.C. 11; Old- 
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ham v. h e ~ c h n e r ,  79 K.C. 106; 1Vz11zs v. Brawh,  94 N.C. 143; Mills v. 
R. I?.. 119 N.C. 694; A\-enl v. Hal-dwrre Co., 122 S . C .  105. 

I n  Fwnzture Co. 21. Express C'O., 148 N.C. 89, Hoke, J., recognizing 
the uncertainty of estliiiatirig tlie profits of a going enterprise which are 
dependent on the varying cost of labor and ma.eria1 and tlie fluctua- 
tions of tlie market value of tlie product, states a so the principle which 
is often applied in case of tlie delayed shipment of goods: "Where the 
goods shipped liave a niarket value, and there is nothing to indicate 
the specific purpose for wliicli they were orderfld, tliese danlages are 
usually tlie difference in tlie inarket value of the goods a t  the time 
fixed for dellvery and that  when they were in fact delivered. \Ye have 
so l d d  in the case of Devclopnzenf Co. 2 1 .  R. K., 147 S.C. 303, and Lee 
v. R. K. .  136 N.C. 533, is to the smle  effect. JYl1l211, however, tlie goods 
are ordered for a special purpo>e or for p1e5ent u2,e in a given way, and 
these facts are known to the ciimer, lie 1s resporlsible for the damages 
fairly attributable to the delay and in reference to the purpose or the 
use mdicated. And i t  is not necessary a l m y s  that  those facts should 
be iilentioned in the negotiations, or in express erms made a part of 
the contract, but wlien they are known to the c'arrier under such cir- 
cumstances, or they are of such a character t h ~ t  the parties may be 
fairly supposed to liave them in contemplation ir making the contract, 
such special facts become relevant in determining the question of dam- 
ages." Lumber Co. v. R .  R., 151 N.C. 23; Peanut Co. v. R. R., 135 N.C. 
149; Rawls v. R. R., 173 S . C .  6. 

Applying these principles to tlie case a t  bar, we think 111s Honor 
should liave submitted to the jury the evidence relating to the defen- 

dant's countcrclaim. There was evidence tending to show that  
(450) the plaintiff failed to ship sevtwl of the articles Included in the 

contract; tha t  it knew the particular purpose for wliicli they 
were to be used and wlien tlie m-ork was to be commenced, and prom- 
ised to have all the articles ready for. the defendant a t  that  t m e ;  tha t  
sliipnient 15 as delayed several ~nonth*,  and tlie nheelers,  hen deliver- 
ed, were not equipped with tlie draft hooks; thai, plaintiff's officers re- 
quested the defendant not to order the delayed articles froiii another 
-"Every day they would take i t  up with me, and they ~ o u l d  say, 
'Don't order it,  we will have tliem here for you' " - and, in addition, 
tliat the wheelers could not be bought on tlie market a t  tliat time. 

There was evidence tending also to show the loss suffered by the de- 
fendant in the use of tlie drag pans instead of thcb three delayed mheel- 
ers - that  if tlie contract had been perfornled lie would hare  saved the 
cost of horses and drivers for three extra drag pans, and ~ o u l d  have 
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moved more dirt. Of course. with reference to the motion t o  nonsuit, 
it  is not  nccessarv to consider evidence in contradiction or rebuttal. ' 

I n  the circumstances disclosed by the record we cannot hold as an 
inference of Inn. tllat the defendant n a5 acgligcnt in 111s efforts to  mini- 
mize his loss, or that hc IT-mvcd llia rigiit of action by accepting the m -  
plen~ents after the allegcd breach of the contract. It is t iue tha t  after 
the brencii a paity 111:ly waive his right to  danlnges and insist on per- 
fo rnmux;  but tlic iwre  nceeptance of goods after default does not in 
all cases amount to a w i v t r  or e.toplx!. 40 Cyc. 253. Waiver is a mat- 
ter  of law to be (leternlined by the court w!lcn the fact5 are not d ~ s -  
puted. Dulu v. C'ozcles, 53 K.C. 290. But  in this eel-e the clueqtions to  
wliich we h a r e  referred, considcretl In connection r i ~ t h  the defendant's 
eridence, were matters for the determination of t l ~ e  jury under the in- 
structions of the court. 

The  order dismissing t!le defcnt1ant'- counterclaim is reversed and a 
new trlal granted. This will be certified. 

New trial. 

C ~ t e d :  Freeman 2 ' .  K a m s e ~ .  189 S C' 797; 11.017 1.l'orh.s v. Cotton 
021 Co., 192 N.C. 444, 143; Jlonqer v. Lzctfcrloh, 195 X.C. 279; Ches- 
son v. Contamer Co., 216 K.C. 339; Troltrno e. Goodman, 225 N.C. 
412. 

W. H .  GAITHER v. E. 11. CLEJIEST COMPANY. 

(Filed 3 May, 1029.) 

1. Elnploper and Employee-Master and Servant-Tools and dppliances- 
Duty of Employer. 

Vhile  not a n  insurer, thc eirlplorer ~ h o  furnished tools or appliances 
to his employee with wliicll to do his work, is r ~ q u i r c d  to exercise that 
dcgree of care in furnishing them which 11e would esercise in similar 
circnms:ances for his 11er~on31 safety, under the rule of the prudent man. 

2. Same-Simple Tools. 
T i p  rule of the employers' liability when furnishing simple tools to his 

enil~loyee with which to perforill his services generally refers to his actual 
or constructire Irnonledge of defects therein from which an injury may 
rea.onably be expected to result, and which did result therefrom. 
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3. Same--Delegated Duty-Alter Ego. 
The duty devolving upon the employer to esercise due care to furnish 

liis eniployee a reasonably safe place to work and reasonably safe tools 
and appliances with which to perform his duti(?s, is not delegable, and 
another acting for him therein does so as his alt tr  ego. 

4. Employer a n d  Employe-Master and  Servant--Negligence--Contribu- 
tory Segligence-Evidence-Questions f o r  Ju1.y-Trials. 

Where there is evidence that the enlployer has fnrnished his employee 
a defective or improper drill with which to do his worli, and that while 
tapping on it with a hammer to dislodge it from a place it had been used, 
in obedience to instructions from his superior, a substance flew therefrom 
ant1 injured the employee's eye, for which daclages are sought in his 
action: Hcltl, it was for the jury to determine the questions of accident, 
causal relation, whether the plaintiff had only assumed that the injury 
was caused by a particle of steel from an im1)er:iect drill, or whether the 
prosininte cause was the  lai in tiff's negligent use of the harniner, mider 
tlie circunistances. N a r i h  I;. Mfg. Co., cited and distinguished. 

3. Same-Proximate Cause. 

Where there is evidence tending to  show that the plaintiff, an employee 
nc+ing under the instruction of liis enlployer or l ~ i s  alter ego, was injured 
by striking an imperfect drill furnislied him to do his ~vorli, and in the 
course of his employment, with a liammer, by a particle flying from the 
drill into his eye, the question of proximate cause is one for the jury, 
under conflicting evidence. 

6 .  Same-Inspection-Instructions. 

In  an action to recover damages by tlie eruplo,vee for the negligence of 
his eml~loyer to furnish liim a safe tool with wl~ich to do his work, and 
the want of care of the plaintiff to insgect it is relied upon as a defense: 
Held, the plaintiff had the right to assume that the defendant had fur- 
nished liini a proper tool, and a requested instruction offered by the de- 
fendant that oniits all referenre to tlie plaintiff's esercise of due care under 
the circumstances, is properly refused. 

7. Instructions-Appeal a n d  Error .  

Where tlie plaintiff seeks to recover damages for an alleged negligent 
personal injury on a trial involving contributory negligence and proximate 
cause, the ube of tlie words "contributory negligenze" in defining prosimate 
c,ause in the judge's charge, will not be held fcr reversible error, when 
from the other parts of the charge a jury of ictelligent men must have 
clearly understood the principle upon which they were being instructed. 

8. Elnployer a n d  Employee--Master and  Sel.vallt-Neglige~l~e--Duty of 
Employer-Tools a n d  Appliances-Instrnctio~ls-Ordinary Care--Ap- 
peal a n d  Error .  

The duty of the employer to furnish his employee safe tools with which 
to perform his services, and a safe place to do so, depends upon the 
exercise by him of ordinary care in providing them, and an instruction 
that imposes upon tlie employer an  absolute duty to furnish them, without 
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qualificatirm, learing out the ordinary care reclnired of him in their selec- 
tion, is reversible error. 

APPEAL by defendant from TT'ebb, J., a t  November Term, 
1921, of GUILFORD. (452) 

Plaintiff alleged that  he was injured by the negligence of the 
defendant. Defendant denied negligence, and plcaded plaintiff's con- 
tributory negligence and assumption of risk. Tlie issues of negligence, 
contributory negligenre, assumption of risk, and damages were an- 
swered in favor of t ! ~  plaintiff. .Judgment on the verdict, and appeal 
by  tlie defendant. 

The  plaintiff's stateiiicnt of facts is substantially as follom: "Tlie 
plaintiff, a t  tlie time of his injury, was in the employ of tlie defendant 
as a carpenter, having had no experience in concrete work. The  de- 
fcnclant n-as engaged in erecting a brick and concrete building, ancl 
had laid the concrete floors in the building, same having been poured 
in forms made of wood and supported by 2-inch boards held up by 
tinibers 4 x 4. For some rcason i t  became necessary to drill holes 
through the second floor of the building, and the defendant's super- 
intendent Cooper ordered the plaintiff and n fello~v-servant to clo so. 
The  concrete of which tlic floor was coinposed had been set up three or 
four days, but the part ~-ihcre tlie plaintiff  is n-orking and in which 
the holes had to be drilled, had been run two or tliree weeks lxfore. 
The  wooden forins were still underneatli the concrete. I n  order to drill 
tlie holes and do the work required of thc plaintiff, tllc defendant fur- 
nished him a drill made of some of the reinforcing iron left over from 
use in the concrete. Thc  plaintiff was aided in this work by a fellow- 
n-orkman - one held the drill and tlie other hit i t  with a hammer. The 
drill was 2% or 3 feet long and about 1?4 inches in diameter. One end 
was flattened out and sharpened, the flat end being wider than the 
body of the drill. Tlie plaintiff and his fellon--servant, after drilling 
one or trvo holes, were undertaking to  get the drill out of the hole where 
it had become stuck. It could not be driven througli because the top 
had beconle battered and flattened so that  i t  would not pass through 
the hole; neither could it be pulled back, as  the point had become stuck 
in the  wooden form underneath the concrete. The  defendant's superin- 
tendent, Cooper, gave orders for the plaintiff to go underneath and 
knock the drill back, while his fellow-servant stayed on top and held 
it. I n  obedience to  this order the plaintiff went underneath, got a 
step-ladder, went upon it,  and with a. hanxner weighing about 2$$ 
pounds struck the end of the drill; ~vhereupon, with the first stroke a 
piece flew off the drill and hit him in the left eye, putting i t  out. It 
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was not light underneath tlie floor. His eye had been in good condition 
up to that time." 

Tt7ilson R: Fraxier and R. C'. Strudwick for plaintiff. 
(453) J .  Laurence Jones and F. P. Hobgood, Jr., for defendant. 

A ~ a a i s ,  J. The complaint states four phases of the defendant's 
alleged negligence, but a t  the trial the plaintifi' relied mainly on the 
asserted negligent failure to provide for him a suitable drill and a safe 
place in which to work. After tlie plaintiff's witnesses had testified, the 
defendant, declining to offer evidence, made a motion to dismiss the 
action as in case of nonsuit. In  support of the motion it now insists 
(1) that the injury was an accident; (2)  that wen  if the general rule 
prescribing tlie employer's duty as to furnishing implements applies 
where the tools are of simple construction, still, granting the defen- 
dant's negligence in the respects complained of, there was no proximate 
causal relation between such negligence and tlie plaintiff's injury; and 
(3)  that the plaintiff, disregarding the safe way of driving back the 
drill. chose the dangerous way by using a hammer for that purpose. 

The master is not an insurer of the servant's safety, but lie is requir- 
ed to exercise ordinary care to provide reasonably safe instrumentali- 
ties ~l lerewith ,  and reasonably safe places wherein, the servant shall 
do his n-orli. In  the discharge of this duty he meets the requirements of 
the law if lie exercises that degree of care which a man of ordinary 
prudence would exercise having regard to his clwn safety, if he mere 
providing such appliances or places for his own personal use, illarks v. 
Cotton ~llzlls, 135 N.C. 290; iYad v. Brown, 150 N.C. 533; Mercer v. 
R. R., 154 N.C. 401. In Jiercer's case, supra, Allon, J. ,  said: "This duty 
applies alike to the simple and tlie complicated tools, but the author- 
ities agree that after performing this duty, the law does not impose the 
same obligations with reference to the two c1ass.e~ of tools. When the 
tools and appliances are complicated, the employer must inspect them 
from time to time, and must see that they are maintained in a reason- 
ably safe condition." Fearington v. Tobacco CI,., 141 K.C. 83. With 
reference to simple tools, the question of the employer's responsibility 
may generally be referred to his artual or con,:tructive knowledge of 
defects from which injury may reasonably be evpected to result. This 
principle has been frequently applied; as, for example, where the em- 
ployer had provided a hammer that was not suitable for the work en- 
trusted to the employee (Young v. Fiber Co., 159 N.C. 376) ; where a 
pin intended to secure a wheel on the spindle of a truck had been ma- 
terially Torn by long use (Cotton 7 ) .  R.  R., 149 N.C. 227) ; where a 



ladder used to clcan out a vat had become 11-orn and defective (Reid v. 
Rees, 135 N.C. 231) ; and where n defective cliicel had been furnished 
for cutting slack rivets from an oil tank (111erccr v. R .  R.. s q n u ) .  Tha t  
there had been, in some of these case.., an opportunity for inspection is 
unimportant, for the reason that  in the instant case the defen- 
dant not only manufactured the drill, but provided material (454) 
that  mas not suitable for the purpose. Rogerson v. Hontz, 174 
K.C. 27; Thompson v. 0 2 1  Co., 177 X.C. 279; Hensley v. Lumber Co., 
180 N.C. 573. So likewise as to the question whether the servant who 
made or sharpened the drill was a competent workman. The  master's 
duty ~ ~ i t h  regard to providing reasonably safe and suitable tools is not 
delegable, and such v rvan t  1mbt be regarded a. the representative or 
alter ego of the defendant, and not as a fellow-servant of the plaintiff. 
Chesson v. Lumber Co., 118 N.C. GO; Rolden v. R .  R., 123 N.C. 617; 
Tanner v. Lumber Co., 1.20 N.C. 479; Ilnrnzon v. Contructzng Co., 159 
N.C. 28; Mincey v. R. R.,  161 N.C. 470; Clenzents 2). Power Co., 178 
N.C. 55.  

The defendant contends, however, that  the hurt inflicted could not 
have been foreseen, tha t  it was an accident, and that  there was no 
causal relation betnwn the alleged negligence and the plaintiff's ~njury .  
As we have said, there was evidence tending to show tha t  the defen- 
dant negligently furnished a defective drill, and that the plaintiff, in 
obedience to instructions attempted to "knock i t  back tllrough the 
boards or ~ o o d ,  . . . whereupon a piecc flew off the drill and hit him 
in tlie left cye." The defendant says that  the plaintiff only assumed 
that  the particle of steel came from the drill; but the jury found i t  to 
be a fact. The defendant says tha t  the proximate cause of the injury 
was the plaintiff's negligent use of the hammer; but this was a matter 
for the consideration of the jury. The principle discussed in Martin 2). 
Mfg. Co., 128 N.C. 264, is not applicable where tlie employer has actual 
or constructive knowledge that the defect in a simple tool which he 
provides is of a kind importing menace of substantial injury (Thomp- 
son v. Oil ro . ,  supra); and where there i3 evidence of concurring neg- 
ligence on the par t  of the p!aintiff and of the defendant the question of 
proximate cause must ordinarily be referred to the jury. True i t  is that  
where the danger is obvious and the servant has a. good an opportunity 
as the master of seeing the danger, and can avoid i t  by the exercise of 
reasonable care, the servant cannot recover against the master for in- 
juries received in consequence of conditions which constituted the 
danger. Labatt  on Master and Servant, sec. 333; Mincey 21. R. R., 
supra. But  upon the evidence here we cannot hold as a conclugion of 
law that the alleged negligence of the plaintiff m s  the proximate cause 



of liis injury. Isaiali Miles testified tliat the drills in general and ap- 
proved use for n-ork in concrete were made of clctagon and tool steel; 
tha t  the drill fulnisl~ed the plaintiff was n ~ a d e  of re8nforcing steel, or 
scrap metal, and v a s  more easily battered than one made from octa- 
gon steel-"if you hit jt on the end i t  is going to break somewhere." 
And Costner said that  after lie had slinrpened ilie drill its point was 

scaly and blue. Tlir plaintiff's alleged negligence, the safe and 
i4.iZ) the dangerous way of doing the work, and the cause of the in- 

jury were not exclusively questions of l a a ~ .  The evidence neces- 
sarily carried to tlie jury tlie various contentions of the parties, and 
his Honor therefore properly dei.1inc.d the defendant's motion to dis- 
miss the action. 

I n  view of what has been said, it ir unnecessary to refer to the defen- 
dant's request for a peremptory instruction upon the second and third 
issues beyond saying that each of them embraced elements tha t  were 
deterniinnble only by tlie jury; and tlie defendant's prayer for the fur- 
ther instruction that  it was tlie duty of the plaintiff to inspect the drill 
omits all reference to the exercise of due care, arid, when considered in 
connection with the ihintiff 's  right to assume tha t  the defendant had - 
performed its duty, it was properly declined. Xol can we concur in the 
contention tliat the defendant m s  prejudiced by his Honor's observa- 
tion that  "a plaintiff may be guilty of contributory negligence and yet  
that  negligence mould not be the proximate cause of the injury." Tlie 
word "conti,ibutory" was inadvertently used by his Honor in defining 
"proximate cause," and not in his instructions upon the second issue; 
and to conclude tha t  tlie jury were misled ~vould be practically equiva- 
lent to an  abolition of the established rule tha t  instructions to the jury 
must be considered in their entirety. U a n e y  v. Greenwood, 182 N.C. 
583; In re Hinton's TBzll, 180 Y.C. 206. Tlie nezessity of adhering to 
this rule is apparent when we consider the specif~c instruction that-the 
p1aint:ff could not recover if liis negligence proximately caused or con- 
tributed to liis liurt. 

The seventh and eighth exceptions are addressed to the following 
instruction: 'WOW the law says, gentlemen, tha t  i t  is the duty of the 
master, if lie employs a servant, to furnijh him a reasonably safe place 
to work, and if he does not, and the plaintiff is injured by the failure, 
by reason of tlie master failing to furnish the serx.ant a reasonably safe 
place to r ~ o r k ,  or the employee it safe place to wonk, and if such failure 
is the proximate cause of his injury, then the law says he can recover 
if the defendant, the employer, was guilty of negligence. The law also 
says tliat i t  is the duty of the master to furnish the servant with rea- 
sonably safe tools and appliances with which to  do the work, and, as a 
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general rule, if 11e does not and he is injured by reason of his failure to 
furnls11 hini reasonably snfe tools and appliances to ~ ~ o r k  with, if he is 
injured, the law says the party can recovcr." We think these exceptions 
should be sustained. I n  Bailey'a L a x  of Personal Injuries (2  ed.), sec. 
162. the clinracter and extent of tlie niaster's duty are defined as fol- 
lows: "The underlymg doctrine of the master's duty towards his ser- 
vant, with rehpect to the character of the appliances furnished and 
place of work, as well a i  other duties that rest upon hlm, is that  of the 
exerclse of ordinary care. I l is  duty does not extend to provid- 
ing reasonably safe places and appliances, but only to the exer- (456) 
cise of reasonable care to provide such, and in deterlnining the 
liability of the master in tlie matter of their cufficiency this rule should 
he the guiding test." I n  Shearinan & Rcdfield's Segligence the doctr~ne 
is stated in tills language: "The duty of the n ia~ te r  is to use reasonable 
or ordinary care to secure the safety of the servant while engaged in 
the sc r~ ice ,  and to that  end to use reasonable or ordinary care to pro- 
vide and niaintain snfe places to work and ren.onably safe machinery, 
tools, and appliance;.," Section 1833. I n  Nicks v. J l fg .  Co., 138 N.C. 
326, it 1s smd: "An employer of labor . . . is required to provide for 
111s crnployces. in tlie exercise of proper care, a reasonably safe place 
to ~ o r l i .  anti to supply thein wit11 niachmery, implements, and appli- 
ances rea-onably safe and suitable for the n-ork in which they are en- 
gaged " .Again, In Harmon v. Contrnctzng Po., 153 N.C. 28: "It  is a 
prllliaiy duty of the niaster to exercice ordinary care in supplying hls 
cervailt wit11 reaconably qafe tools and implements, and a reasonably 
safe place in nliicli to perforin his work." And in Smith 21. R. R.. 182 
S.C. '1!)6, the principle ib reiterated: "Tile court instructed the jury 
'that undcr the lan it n.ai the duty of the dcfendnnt to furni41 to tlie 
plamtiff, wlnle In its employment, a >afe place to do his work and rea- 
.o~iably ~ a f e  iii~plelilcnt- n-ith n.ll;ch to do the ~ o r k  required of him.' 
His Honor corrected this charge afterwards by instructing the jury that  
he eliould have told them that  the dcfendnnt TX-as requlred to furnish 
only 'a rea>on:tbly safe place for tlic w v a n t  to do 111s \-iorkll hut left 
~t ot1xr~n.e intact I t  1s not the :;bsolutc duty of the nlakter to furnish 
ever1 a rea~onably  snfe place for the scrvmt  to do his work, but the 
true and correct rulc iz that  he lliust u+e oidinary care to provide for 
hinl such a place. Choctazc 0. c t  G. R. C.  V. J lcDnde.  191 U.S. 64; 
( k t rner  .c. R.  R., 130 U.S. 339; TC'nslzington L !  G. R. Co. v. JIcDade,  
135 US.  570; B. & 0. B. R. V. Bnzrgfi, 149 U.S. 368. See, also, 
Po~c'ell 2'. Andcwm S. tB T. P.  Co., 236 P a .  St. 618, and Kryner v. 
Gold Illining Co., 184 Fed. 43." T o  the same effect are the following 
additional cases: Pigfowl tt. R .  R., 160 N.C. 98; Amnzons v. M f g .  Co., 
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165 Y.C. 449; Steele v. Grant, 166 K.C. 641; JIcAtee v. ilffg. C'o., zbzd., 
456; Ainsley v. Lumber Co., 165 N.C. 126; TaSe v. Mirror Co., ibid., 
278; Rogers v. Mfg. Co., 157 N.C. 455; Bradley v. R. K., 144 N.C. 557; 
Marks v. Cotton ~lIills, supm; Ensley v. Lum/,er Co., 165 N.C. 691. 
Isolated expressions may be found which, if litclrally construed, would 
make the master's duty absolute; but evidently in these cases a formal 
statement of the principle was not deemed neceseary. illley 21. Pipe Co., 
159 X.C. 330; Avery 2;. Lumber Co., 146 Y.C. 5%. 

The instructions excepted to are a t  variance with these au- 
(457 )thoritiee. His Honor inadvertently omitted therefrom the essen- 

tial element of ordinary care and imposcld upon the defendant 
the positive duty of provitiing a place and ~mplements of a designated 
character. Therein is error which entitles the defendant to a new trial. 

Let this be certified to the end that the m a t t m  in controversy may 
be submitted to another jury. 

New trial. 

STACY, J., concurs in the result r e d l e d  by a xajority of the Court, 
that the verdict and judgment rendered herein should not be allowed to 
stand; and further, is of the opinion that the defendant's motion for 
judgment as of nonsuit should have been allowed. 

The plaintiff rvas an experienced carpenter. He undertook to drive 
the drill back by going underneath the floor and striking it on the 
sharp end with a stee! hammer: and this without using a block of wood 
to soften the impact, or without taking any precaution for his own 
safety or for the protection and prescrvation of the tools he was using. 
Can there be any doubt but what this act of c~rrelessness on his part 
was the proximate cause of the injurv? Thompson v. Const7uction Co., 
160 N.C. 390; TVm'ght v. R. R., 155 S.C.  325. 

Cited: ilfattheuls v. Hudson, 184 K.C. 624; dl~crplzy v. Lumber Co., 
186 N.C. 747; Dellinger v. Uztilding Co., 187 X.C. 848; Micham v. 
Lassiter, 188 X.C. 134; Shaw v. Handle Co., 188 N.C. 237; Williams 
v. Williams, 188 N.C. 731; Coble v. Kitchen Lumber Co., 189 N.C. 
841; Riggs v. Xfg.  Po., 190 X.C. 238; Bradford v. English, 190 N.C. 
745; Lindsley v. Lumber Co., 190 N.C. 845; Hall v. Rhinehart, 191 
N.C. 687; Craver v. Cotton Mzlls, 196 Y.C. 333; McCord v. Harrison- 
Wright Co.. 198 N.C. 745; Thomas v. Ten Co.. 198 N.C. 823: Mttrray 
v. R.  R.,  218 N.C. 399; Mintz v. R.  R., 233 N.C. 612. 
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I s  RE WILL OF XRS. EUGENIA HARRISOX. 

(Filed 10 May, 1922.) 

1. Wills--Holograph Wills-Devisavit Vel Kon-Animus Testandi. 

Cpon the issue of decisacit cel non it is necessary that the paper-writing 
offered as  a holograph mill shorn that it was the maker's intention that it 
should be so regarded, from the character of the iustru~nent itself and the 
circumstances under which it was made, and where the aninzus testandi 
thus appears as doubtful or ambiguous, the question is one for the jury. 

Where. upon the trial of decisauit vel non, the validity of a paperwriting 
as a holograph will is in question, a negative finding by the jury to an 
iswe :;s to whether the deceased "wrote all of said paper-writing pro- 
pounded wlth the intent that it should olmate as  her last will and testa- 
ment, and m s  it found, after her death, among her raluable papers and 
effects " is in effect a finding either that the gaper was not written aninzo 
tcsta~ztli, or n a s  not found among the raluable papers and effects of the 
decedent, or both, either one of which is essential to the validity of the 
writing as a holograph will. 

3 .  Evidence - Deceased Persons - Statutes-Wills-Holograph Wills - 
Devisavit Vel Non. 

A nitr~ess interested in the result of a trial of de~isacit vel not2 as to 
whether the holograph will of the deceased was found among her valu- 
able papers and effects after her death, with evidence that it had been 
securely c.vral)ped ill aud fastened to some clothes supposed to have been 
put  aside by 11w for her shroud, addressed in a sealed envelol~e to three of 
the bcneficinriey her (laughters, loclml in her top bureau drawer nhere 
>he was in the habit of Beeping her purse and other effects, may testify to 
the fact as being witliiu her own linowledge, that the deceased was not in 
the liab~t of keeping this drawer locked a11 of the time, teitirnony of this 
cllarncter uot heiiq prohibited under our statute as to trausactious or 
co~~municatiol~s with a deceased person. C.S. 1796. 

IIosr. J., dissenting. 

APPEAL by propounders from Bond, J., a t  September Term, 
1921, of WAI~E. (458) 

Issue of devisuvit vel no~z  raised by a caveat to the will of 
Louisa Eugenia Harrison. Alleged n n t  of execution, mental incapac- 
ity, and undue influence are the grounds upon which the caveat is 
based. 

The jury returned the following verdict: 

"1. Did Louisa Eugenia Harrison write all of paper-writing pro- 
pounded m-it11 intent that  it should be operative as her last will and tes- 
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tanlent, and i t  was found, after her deatli, aillong her valuable papers 
or effects? Answer: 'KO.' 

"2. If said Louisa Eugenia Harrison wrote said paper-writing pro- 
pounded, did she a t  tha t  time have sufficient mental capacity to make 
and execute a valid last will and testament? Answer: 'No.' 

"3. Was the  execution of said paper-writirg, if written by said 
Louisa Eugenia IIarrison, procured by undue influence exerted over 
her, as alleged by careators? Answer: 'Yes.' 

"4. I s  said paper-writing the valid last will and testament of said 
Louisa Harrison? A n s ~ e r  : 'KO.' " 

The court answered the fourth issue as a legal inference from an- 
swers 1, 2,  and 3. 

From the judgment rendered, propounders ap 7ealed. 

R. -Y. Siwms, H. E. LYorris, TV. B. Snow, and J. M. Templeton, Jr., 
for propounders. 

Pou, Ba2ley dl. Pou and Tl'illis Sm'tlz for caventors. 

STACY, J. The paper-writing propounded, and which is called in 
question by the caveat filed herein, is alleged to have been found, 
shortly after tlie death of hIrs. I-Iarrison, sccui.ely wrapped in some 
clotlies supposed to have been put  abide by the deceased to be used as 
her shroud. Tlie burial clotlics, containing the alleged will, were found 

in tlie top bureau drawer in Mrs. Harriscn's room. This drawer 
(439) was locked a t  the time, and i t  also contained her purse, or, a t  

least, she was i11 tlie habit of keeping her mrse and other effects 
in this drawer. Tlie alleged will n-as sealed i11 an  envelope and address- 
ed to Alice, Maude, and Clyde, daughters of the deceased. The fol- 
lowing is a verbatim copy of the paper-writing propounded: 

December 21, 1914. 

Alice, X a u d  and Clyde, my dear children, nhen I am dead want 
you to have 50 achers of 111y land run off and gige Grore deed to i t  if 
lie is living then divided equal between you three children if either of 
you die vitliout having any children a t  the wow deatli I want that  
wons part  to go to N a u d  children, now my dcar children please do 
just like ive ask you to do when I am dead and gone, dont want eny 
of you to ware black for me. think it looks bettei not preten to start it 
then only part  black now do as I say about i t  dont forget to burn all 
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my old things I want you all to do just like ivc told you, dont want 
eney won to read this while I am !iving. 

The record contains over a hundred exceptions, and i t  ~ o u l d  be a 
work of supererogation to consider them in detail or sematim. Indeed, 
we deem it unnecessary to go bcyond the f i r ~ t  issue; for, if this be an- 
swered correctly and without error, the remaining issues and excep- 
tions relating thereto become immaterial. 

Tlie jury have found as a fact tliat the letter or script, if genuine and 
in tlie handwriting of the deceased, ryas not wi t t en  anirno testandi, by 
which is meant tliat i t  was not her purpose or intention that  said paper- 
writing should operate as a testamentary d~sposition of her property 
(In re Johnson, 181 9 .C .  305); or else the jury has determined that 
the same n-as not found among the valuable papers and effects of tlie 
decedent. C.S. 4144. This is the necessary meaning of tlie answer to 
the first issue; and, under the jury's finding, the letter or instrument 
propounded may not be admitted to probate as a ralld holograph will. 
Spencer v. Spencer, 163 N.C. 83. 

Tlie animus testanrlz of Mrs. Harmon  being doubtful, or, a t  least, 
ambiguous, as appears from tlie face of the instrument, we think his 
Honor was justified in submitting tlie question to the jury for deter- 
mination. " I t  is essential that it should appcar from tlie character of 
the instrument and the circunistances under which it n-as made that  the 
testator intended it should operate as his will, or as a codicil to it." I n  
Te Bennett, 180 N.C. 5 .  

Propounders object because Mrs. Rasberry, one of the cawators, was 
permitted to testify that the bureau drawer in which it is alleged the 
script was found was not usually kept locked; that  Mrs. Harrison was 
not in tlie habit of keeping it locked; that  there mas a key to 
the drawer, and tliat son~etimes it was locked and a t  other tirnes (460) 
i t  was not. It is urged that  this testimony sliould have been ex- 
cluded, under C.S. 1795, as violative of the rule against offering evi- 
dence of personal transactions or co~ilniunications between the inter- 
ested n-itncss and the deceased llerson: hut we do not think the evi- 
dence in question falls within the inhibition of the statute. I t  was 
competent for the witness to say whether or not the drawer was locli- 
ed, and to testify as to the habit or custom of keeping it locked. This 
was a matter within her o m  knorvledge, and did not perforce entail a 
recitation of any personal transaction or conmunication with the al- 
leged testator. Carroll v. Smzfh ,  163 N.C. 204; ,lIcCall v, Wilson, 101 
N.C. 598. The extent of her observation and the opportunity she may 
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have hiid to know about the matter, independent of any transaction 
or conin~unication with the deceased, were inquirzd into on the cross- 
examination; and this n.as proper ns affecting h ~ r  credibility and the 
weight of her testimony, but not neces3arily its coiopetency. I n  re Brad- 
ford's Tl'zll, nnte, 4. 

I n  Lane v. Rogers, 113 K.C. 171, it was held that the witness might 
say slie saw the book in the hands of the deceased, a t  the time and 
place in question, but not that  the deceased hand2d her the book. See, 
also, AicEzcun 2' .  Brown. 176 S . C .  249, and Sawyer v. Grandy, 113 
K.C. 42. 

After a careful examination of the record, we lave  found no rever- 
sible error with respect to the trial of the first issue, and i t  is, therefore, 
unnecessary for us to consider the remaining exceptions. 

Yo error. 

E I ~ ~ ~ ,  J. ,  dissenting. 

Cited: I n  re Westfeldt, 186 S .C .  709; Insurance Co. v. Jones, 191 
N.C. 181; I n  re Campbell, 191 K.C. 370; I n  re Mann, 192 N.C. 250; 
I n  re Perry, 193 K.C. 338; I n  re TT'211 of Brown, 191 K.C. 585; I n  re 
TVi11 of Thompson, 196 N.C. 273; In  re TT7ill 01' Rowland, 202 N.C. 
375; TT7!lder v. Medlzn, 215 S . C .  546; Hardison ,. Gregory, 242 K.C. 
328. 

T. B. HOWELL AXD B. S. HOWELL V. N. &I. SHAW ET AL. 

(Filed 10 May, 1922.) 

1. .3ctions-Eject1nent-Coinn1on Source of Title-Estoppel. 
The plaintiff in ejectment may establish his title to the lands in dispute 

by connecting the defendant with a common sonrc,? and showing a better 
title in himself, the rule thus applying not being cjtrictly an estoppel, but 
a rule of justice and convenience adopted by th? courts to relieve the 
plaintiff from the necessity of going behind the c3mmon source in order 
to nlaintain his action. 

2. Same-Limitation of Actions-Adverse Possession-Evident-Estates 
-Sonsuit-Trials. 

In an action of trespass and damages for the unlawful cutting and 
removing of timber upon the plaintiff's lands, there was evidence of plain- 
tiff's and defendant's chain of title from a conlmon source, and that one 
of the deeds under which the defendant claims w2.s only of a life estate, 
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b l ~ t  that through iuad~ertence or mutual mistake this should have con- 
~cyecl the fee. The defendarlt nas in possession and claimed title by ad- 
Terse possession under color of this deed: Held, the defendant's motion 
as of nonsuit under the conflicting evidence was improperly allowed upon 
the principle that if a life estate were outstanding, his possession, during 
its continuance, would riot be adverse to the plaintiff; and the action 
should be retained under the provisions of C.S. 889: Held further, that 
while the evidence in this case as to location of the land was meager it is 
sufiicient. 

APPEAL by plaintiffs from McElroy,  J.,  a t  September Term, 
1921, of MONTGOMERY. (461) 

Plaintiff alleged tha t  they were the owners and entitled to  the 
possesion of a tract of land in Ophlr Townslup; tha t  tlie defendants 
had trcspaksed thereon, and had cut and, unless restrained, would con- 
tinue to cut valuable tmber ,  and that  they unlawfully witllheld posses- 
sion from the plaintiffe. An an-wer and a replication viere filed. i2t 
the clo-e of tlie plaintiff's evidence his Honor granted the defendant's 
inotlon to d~mi i s s  as in case of nonsuit. Judgment; appeal by plaintiffs. 

Bob T'. Hozcell and J .  A. Spence for plai?ztrffs. 
R. T.  Poole for defendants. 

AD.\MS. J One of the recognized imtllods by whicli the title to real 
property 1 1 ~ y  he cstahlished in ejectment is that  of connecting the de- 
fcndant with the common source and dlo~ving a better title in the 
plaintiff. Love  v. Gntcs. 20 N.C. 498; TTTh~ssenhwzt v. Jones, 78 N.C. 
361; Spivey v .  Jones. 62 K.C. 179; J fobley  u. Ch-lfirz, 104 N.C. 115. 
Failing to s l i o ~  a connected chain of title, the plaintiffs introduced 
evidence tending to prore that  all parties derived their title from E. 
,J. Strider. They offered in evideiice the following iiluniments of title to  
the land in controversy: 

1.  X release or quitclaim from tlie lieirs a t  1a~v of E. J. Strider to  
Hildebrand H u h  and T. B. I l o ~ c l l ,  dated 20 June, 1919, purporting 
to convey the fee. 

2. A release from Hildcbrand Hulin to B. S. Hon-ell, dated 30 
,June, 1910, purportme; to convey the fee. 

3. .% paper-writing 1\-11ich plaintiffs contend is a deed from E. J. 
Strider and his wife to P. D. Luthcr, dated 12 February, 1876, and 
wllich they contcnd conveys only a life estate. 

4. X deed from Luther and his wife to tlie clefcndants, dated 5 
August, 1019, purporting to convey the fee. 



49 6 I N  T H E  S U P R E h l E  COURT. [I83 

There was evidence tending to show that  the inttrument under which 
Luther claimed had been mutilated, but in their answer the defendants 

allege that  i t  mas the intention of the grantors to convey a fee, 
(462) and tha t  the words of inheritance were omitted through ignor- 

ance, inadvertance, or mutual mistake. 
Tlie grounds upon which his Honor based the nonsuit are not stated 

in the record. But  the attorney for the defendants argued here (1) 
that  the plaintiffs failed to locate the land; (2 )  the evidence for the 
plaintiffs showed adverse possession, which barred their recovery; and 
(3)  that the written instrument by which Luther acquired his title 
was not sufficient to connect the defendants with the common source. 

Tlie paper-writing last referred to was admitted in evidence without 
objection, and Luther testified to its c3xecution and subsequent mutila- 
tion. These circumstances, considered in connection with the defen- 
dants' allegation that they are in possession and calaim title under this 
particular instrument, relieve any perplexity othervise incident to their 
legal proposition. The rule which applies to the admission of this evi- 
dence is not strictly an estoppel; it is a rule of jui.tice and convenience 
adopted by the courts to relieve the plaintiff from the necessity of going 
behind the conlnlon source. Frey 2). Ramsour, 66 N.C. 466; McCog v. 
Lumber Co., 149 N.C. 1. This deed apparently conveys only a life 
estate, and the defendants derived from Luther only such title as he 
had. If a life estate is outstanding, possession during its continuance 
would not be adverse to the plaintiffs, because they cannot recover 
possession against the life tenant. I t  is true that  the evidence as to  the 
location of the land was meager, but the description in the complaint, 
and in each of the deeds, is practically identical. 

While the plaintiffs, as the record now appears, are not entitled to 
recover the land, they are entitled to have the action retained for the 
purpose of adjudicating the  controverry affecting the alleged unlawful 
destruction of the tiinber. C.S. 889. 

The  paper-writing purporting to be the deed to Luther has not been 
registered. We  suggest that the merits of the controversy may the more 
readily be determined by incorporating in the complaint by way of 
amendment an  allegation as to the execution and delivery of the 
Luther deed and as to the estate therein conveyed, if i t  is not mean- 
while registered, with such amendment of the ansuer as the defendants 
may desire. 

The judgment of nonsuit is set aside and the cause remanded for 
further proceedings. 

Reversed. 

Cited: Stewart v. C a y ,  220 N.C. 222. 
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BROAD STREET RANK v. THE SATIOSAL BASK O F  GOLDSBORO 

(Filed 10 May, 1022.) 

1. Banks and  Banking - Checks-Indorsement-Fraud-Indebitatus As- 
sumpsit-Statutes, 

Where the nialcer of a check, whether a bank or other corl~oration, or an 
individual, fills out the blanli spaces by nriting in ink arid delivers it to 
the I)a.rc'e as a co~nplete initrunlent, there is no question of iml)lied agency 
of the l~ayee to do anytl~ing further regarding the negotiation of the in- 
strument as the agent for the maker, and where the payee has fmudulent- 
Iy raised the amount of the check, endorses to another, and receives the 
nloney thereon, the ~nalier iq not liable to the endorsee except in an action 
for the original or true amount of the check, upon equitable principles, and 
allowed by our negotiable instrunlent law. C.S. 3160. 

2. Same-Equity-Innocent Persons-Principal and  Agent-Trusts. 
The equitable principle that where one of two innocent persons must 

suffer, the law nil1 cast the loss upon him who has put it  in the power 
of another to do the injury, ordinarily arises in instances of fraud or 
breaches of trust inrolved in the contract of agency, where one clothed 
vith tllc real or apparent authority to act for another in the premises has 
in excess or breach of the autliority girei~, acted to another's injury; and 
not to instances wherein the malier of a (.heck 1x1s filled in the blank 
illaces wit11 ink, has signed the same and delivered it to the payee as  a 
completed instrument, and the payee has raised the check to a larger 
amount, n-itbout the as-ent of the maker, and has fraudulentl~ obtained 
cash thereon from another, by endorsenlent. 

3. Same - Negligence - Sensitized Paper  - Erasures-Protectographs- 
Contracts-Tort. 

Where completed checlis issued by a bank upon its regular form of 
checks has been signed by itz proper officer, raised by the payee, and en- 
dorsed to and cashed by another bald;, which brings action against the 
maker ba111i for the full amount of the altered checks, the failure of the 
malier bank to me  sensitized paper to prevent chemical erasures and a 
protectograph. with perforated figures, to prevent fraudulent alterations, 
is too remote to afford the bnbis of an action either in tort or contract, or 
to be considered the proximate cau<e of the injury, upon an issue of negli- 
gmce: and the plaintiff is confined to his action for the true amount for 
which the checks were originally made. C.S. 3106. 

4. Same. 
The equitable principle upon nhich the indorsee of a check which has 
been raised by the payee without the maker's assent, is only permitted to 
recover from the ~nalrer upon an zmlebitnt~rs assunzpstt, extends to bank- 
ing institutionf, to individual makers, or general business concerns. C.S. 
3106. 

CLARK, C.J., dissenting. 
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APPEAL by plaintiff froin Cranmer, J., a t  August Term, 1921, of 
\ ~ A Y N C .  

Civil action, tried on demurrer to complaint. It appeared 
(464) from the complaint that one X. L. Massey, a man of business 

affairs, living in Richmond, Va., well known there and indebted 
to some of its banks, the plaintiff among others, on or about 18 June, 
1918, was in Goldsboro, N. C., and that "after regular banking hours, 
when Jlassey and Norwood were alone in the office of defendant, the 
latter, a t  the request of said Massey, issued to him four New York 
Exchange checks for thc sums respectively of $2, $6, $2, and $3, pay- 
able to said Massey, and signed by G .  A. Norwood as president of de- 
fendant bank. That they were written out for said amounts in ink, on 
the lithograph form and paper ordinarily used by the bank with its 
customers, all the blanks being filled, same were t:iken by said Massey, 
and later the ink was erased by chemicals and fraudulently filled out 
by him for increased amounts aggregating over $40,000, and negoti- 
ated with the plaintiff bank for value, or near it, some of the money 
procured being credited on plaintiff's indebtedness against Nassey, and 
plaintiff sues to recover the amount paid out by them on account of the 
alleged negligence of defendant, in that its prf>sident, h'orwood, in 
drawing said checks failed to use sensitized papl:r and protectograph 
devices for making alterations of said checks more difficult, whereby 
the payee using protectograph himself was enabled to impose said 
checks upon plaintiff for the larger amount. Tlial, the said allegations 
of negligence on which plaintiff seeks to establish liability of defen- 
dent are more especially set forth in the complaint as follows: 

"11. That it is a matter of common and general knowledge, which 
was known, or should reasonably have been known, by defendant's 
officers and employees at  the time of the issuance of said checks, that 
there had been discovered and developed certain smple chemical prep- 
arations which vere easily procurable a t  retail stationery stores a t  
small cost by the public generally, and were in general use for legiti- 
mate purposes, and some of which had been widely advertised in this 
and other states, by means of which a person of ordinary skill and 
learning, such as said Nassey, could easily remolie from an ordinary 
good grade of white bond or ledger paper, such as said chicks were 
wi t t en  upon, all traces of writing placed thereon with ordinary pen 
and ink, such as u-ere used in filling in and signing said checks by said 
Norwood, defendant'.. president, leaving no visible sign or trace upon 
the paper of either the original writing or the reinoval thereof by the 
chemicals used in the process of such removal, and without injury to 
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the surf;lce or fiber of tlie paper, and that by the use of such generally 
knonn piepaiations and proce-ses the figules and nords denoting tlie 
ainounta oi said four clieckb, as and in tlic form origirially issued by clc- 
fendant, could be e C d y  and readily ieniortd and lien ivords arid figureb 
written therein in buch a way as to escape detcctlon by a rea- 
sonabiy pludent and careful pcr3on 111 the ordinary cow-e of (465) 
business, and in the manner in whicli said checks w r e  altered 
and r a i 4  subscqucnt to tllcir orig~ilal i s u e .  Tha t  said four cl~ecks 
were actually altercd as liereinl~efore stated hy the aforeza~d process. 

" 1  Tha t  m w a l  years priol to 1918 tlic danger of innocent parties 
being dainaged and cleflauded by application of the processes dcscrib- 
ed in the foregoing paragiaph, became a matter of common and gen- 
eral knowledge and grave concern to all business nicn, and especially 
to bankers. and In step ~i-it11 the ordcrly march of 1rogie.s nherein sci- 
ence and advance learning ale continually devising Tmys and means to 
combat the dangers arising fioni the use in modern tinies and condi- 
t ~ o n s  of arcllaic and ~ n ~ f f i c ~ e n t  i~icthodq, ccrtain smple  protective pro- 
cesses and devices mere evolved and adopted, and were, in June, 1918, 
and had been for some yeais prior tliereto, conlrnonly knonn and ap- 
proved and in con-nuon and general use by banking institutions and 
bus1ne.s houses in thi- and all otlier statcs, as plaintiff 1s informed and 
believes, by the use of n 1ucl-1 snnple proccsseq and devices checks could 
he so d lann  that  they could not. by the use of the processes sct forth 
in pa1agraph eleven above, or any other process, be altered or raised 
qo as  to e3cape detcctlon by a reasonably careful and prudent person 
In the oidinary course of bumess  11y any pcrson save a very iew 
ey~eclally tramed and highly cupert and cspenenced cliemists and 
document c,.cperts, and especially could not have been so altered or 
raised by said 1Incsey or any person of ordinaly skill and knowledge, 
quell protec t i~e  piocesses and devices being as follo~m: 

" ( a )  Thc &an-ing of checli> upon n zpccially prepareJ type of pa- 
pel, kno\rn as '>nfcty papc'i .' n-it11 clxcially trcatcd and tinted >urfac'e, 
the p r o p  ties of 11-hc!~ :tic such t h t  no tra-ure or alteration of the 
wri t~ng thereon can be inade, by either clieinicnl or ineclianical pro- 
cese.. nlthout leaving upon the -ul.face and fibre of p:iper itieli cer- 
tain vi>iblc and ineradicable tell-talc trace3 and ev:dences of such era- 
sures or nltcrationz, eucept possihlp by :L w r y  fe~v  especially trained 
and liiglily ~ s p e r t  and espericnced clleini5ts and document experts. 

"(b) The use of a device or machine of the general kind and type 
of t11o.e lino~vn as the 'proteetograpl~' or the 'protect0 check writer,' or 
some nieclianical device, tvherehy the letters forn~ing the words denot- 
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ing the amount of the check are punched, cut or perforated into the 
paper, as described in paragraphs three and nine above, and which 
write the check in such form as to render ilnpossible its alteration by a 
person of ordinary skill and knowledge, such as hlassey, and in such a 
way as to escape detection by an ordinary careful and prudent person 
in the ordinary course of business, and as to render highly improbable 

its alteration in such a way even by a chemist or document ex- 
(466) pert of especial training and long experience. That the use of 

such devices and machines by banks had, in June, 1918, and for 
several years prior thereto, becoine so coininon and general, and the 
safety from alteration of checks prepared thereon had, during all said 
years, becoine so generally recognized by bankers and business Inen in 
this State and country that checks so drawn were at  said times, and are 
now, everywhere accepted and taken without question as having been 
originally so issued and as being free from alteration, as plaintiff is 
informed and believes. 

"13. That by its known, common, uniform a n ~ l  habitual use of a 
machine or device of the general type and kind desc'ribed above in para- 
graphs three, nine, and twelve, in drawing and issuing checks upon its 
New York depositories, colninonly known as New York Exchange 
checks, defendant, as plaintiff is infornied and believes and alleges, led 
and persuaded the public and otller banks in general, and this plaintiff 
in particular, to reasonably depend and rely upon the fact, and expect 
that all such checks drawn and issued by defendant mould be drawn 
and filled in, as to the amount thereof, upon such machine or device, 
and to reasonably rely upon the apparent genuineness of such checks 
so drawn and bearing the genuine signature of defendant's duly au- 
thorize$ officer, and with no visible traces or evidence of alterations 
apparent thereon; that in accepting and negotiating said four checks 
issued by defendant, plaintiff did reasonably rely, and was led by de- 
fendant's said actions to rely, upon their apparent genuineness. 

1 That it is, and was a t  said times, a matter 2f comnlon and gen- 
eral knowledge, well known to defendant, its agent and officers, that 
New York Exchange checks issued by banks in good standing and re- 
pute, such as defendant, to the order of known pajrec, and drawn with 
the use of the aforesaid safety devices, enjoyed a high degree of ne- 
gotiability and were accepted and freely negotiated a t  their face value 
by banks and business men generally in the ordinary course of busi- 
ness, without particularly investigation or question; that defendant 
well knew, and plaintiff alleges, that such checks drawn without the 
use of said protective devices and processes, but wii,h ordinary pen and 
ink, in the manner in which said four checks in cluestion were originally 
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drawn and issued by defendant, and capable of being easily and readi- 
ly altered and raised by persons of ordinary skill and knowledge, such 
as  said l lassey ,  in sue11 a way as to escape detection, were a grave 
menace to banks and business men gcncrally, and constituted danger- 
ous instrumentalities capable of vicarious damage and injury; that  it 
was defendant's duty to t l ~ e  general public and this plaintiff in partic- 
ular, in issuing such checks, and particularly the said four checks, to 
use all means, devices, antl processes generally k n o ~ m  and approved, 
and in conin~on and general use in banking institutions, and 
especially the iileans, devices, and processes which dcfcndant (467) 
habitually used, to the knowledge of plaintiff, to render such 
checks incapable of heing so altered and raised ~vithout sue11 altera- 
tion, being capahlc of detection by t l ~ e  exercise of ordinary care; and 
althougli defendant knew, or should reasonably have known and fore- 
seen, that  plaintiff or some other banking institution was liable to  be 
injured and darliagetl thereby, it nr>vertheless carelessly, negligently, 
and in breach of its legal duty issued said four checks in the manner 
and fornl aforesaid, wit11 no protective safeguards ~ d i a t e v ~ r  against 
their alteration in the manner and way in which they were subsequent- 
ly altered. 

"15. That  defendant and its officers and employees were negligent 
in tlint they drew and issued said four checks to S. L. hlassey without 
tlie use of safety paper antl the other protective devices above describ- 
ed, and in that  they issucd said cliecks in such form that  they could be 
easily and readily altered and raised by a pcrson of ordinary skill and 
knon-ledge. sucll as said lIassey,  in such a way as  to escape detection, 
as stated above in detail; that  such negligent acts and omissions were 
the proximate cause of plaintiff's acceptance and purchase of said 
cliecks for the amounts as altered and of plaintiff's loss, damage, and 
injury as liereinbefore and liereinaftcr alleged, and all of whicli loss, 
damage, and injury sliould reasonably have been foreseen by a rea- 
sonably prudent person in the banking business, and especially by de- 
fendant as the probable result of its negligent acts ant1 omissions." 

Defendant cleniurred on the ground chiefly "that it appears from the 
coinplaint that  each of the paper-~~r i t ings  in controversy iyas a negoti- 
able instrunlcnt, and the same was niaterially altered without the as- 
sent of the defendant, and plaintiff is not seeking to enforce payment 
thereof according to its original tenor." 

There was judgment sustaining the demurrer, and plaintiff excepted 
and appealed. 

A .  1) Christian and Clarkson, Taliuferro & Clarkson for plaintiff. 
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Teague &: Dees and R. X. Simnts for defendavt. 

HOKE, J. It is the accepted position "that for the purpose of pre- 
senting the legal questions involved, a deniurrer s construed as admit- 
ting relevant facts, well pleaded, and ordinarily relevant inferences of 
fact, readily deducible therefrom, but the principle does not extend 
to admitting conclusions or inferences of law," et:. Board of Health v. 
Comrs., 173 K.C. 250-253, citing Pi~tchard v. Conzrs., 126 S.C. 908- 
913; Hopper v .  Covington, 118 U.S. 148-151; Ep~i tab le  Assurance v. 
Brown, 213 U.S. 25, and other cases. 

While there are general averinents of negligence and proximate cause 
imputing liability to the defendant bank, a perilsal of the complaint 

will disclose that in so far a? they contain or purport to con- 
1468) tain allegations of the pertinent facts, the plaintiff rests and in- 

tends to rest his right to recover on the oasic proposition that  
the defendant issued to one N. L. lIassey,  as payee, four New York 
checks for small amounts, $2, $6, $2, and $3, payable to one N. L. 
RIassey, without using therefor the sensitized sr safety paper, and 
without using the protectograph, an implement whereby the letters 
showing the amount of the checks are puncturej into the paper and 
otherwise protected from alteration, and for lavk of m-hich the said 
checks, n-ithout the knowledge of plaintiff or defendant, were raised 
by said Xlassey, payee, respectively to $9,018.12, $14.084.70, $9,000, 
and $12,903, and negotiated with or through plaintiff bank, receiving 
therefor from plaintiff a t  or near the amount calli~d for in the raised or 
altered condition, and the A t  is instituted to recover the an~ounts  so 
paid from defendant. 

I n  this connection, and with other averments, the complaint alleges 
further that  thcse checks for the smaller ainounts were executed on the 
ordinary paper of the bank, with lithograph forms. The spaces are 
filled out by writing in ink, signed by the president of defendant bank, 
and delivcred to the payee as completed instruments. And on t h e  the 
controlling facts in the transaction, the great weight of well considered 
authority on the subject is against the liabilitl which plaintiff now 
seeks to enforce. Satzoncrl Exchange Bank v .  TVzlhaiiz Lester, 194 N.Y. 
461 ; Greenfield Snvmgs Bunk v. Stowell. 123 R'ass. 196; Burrows v .  
Klzrnk. 70 3Id .  431; Holnzes v .  Trumper, 22 Mich 427; Knoxvzlle Bank 
v. Clnrk, 51 Iowa 264; Ltrnier v .  C'lark (Texa:, Civil Appeals), 133 
Southwestern 1093; Bank v .  It'ungem'n, 65 Kansas 423; Fordyce v. 
Kosnlinskz, 49 Arkansas 40; Goodnzan v. Eastman, 4 N.H. 455; Bothell 
7 , .  Schu~eltzw, 84 Nebraska 271: TValsh v. Hunt,  120 Cal. 4 6 ;  Sinunons 
2'. -ltkinson & Lampton, 69 Miss. 862; Exchange Bank v. Bank of 
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Lzttle Rock. 38 Federal 1-10: Commercial Bank 21. Arden, 177 Icy. 520; 
1st Iiandolpli on Conl~nercial Paper, sec. 187; 1 R.C.L., title Alteration 
of Instruments, sees. 69 and 70. 

I n  the Yew Tork  case just c~tecl (Baizk of d lbauy v. Lester), i t  mas 
held: "M-here negotiable paper lias been executed with the amount 
blank, it is no defense against a bona fide holder for value for the inak- 
er to  show that  his autllority has been exceeded in filling such blank, 
and a greater amount w i t t e n  than was intended. But  if tlie instrument - 
n-as complete w i t l i o ~ ~ t  blanks a t  tile time of its delivery, the fraudulent 
increabe of tlie amount, by taking advantage of a ?pace left without 
such intention. will constitute a material alteration. I n  the latter case, 
under sectlon 205 of the Negotiable Instrument Law ((3.8. 31061, pay- 
ment tllcrcof limy I)e enforced according to ~ t s  orlglnal tenor. Second, an 
indorser of a pronnssory note, the amount of n111ch has been fraudu- 
lently r a~sed  after indorse~nent by  means of a forgery, 1s not 
liable upon the instrunlcnt in the hands of a bona fide holder for (469) 
the Increased amount, because of neghgence In indorsing same 
when there were spaces thereon \vliich rendered tlie forgery easy, though 
the note n a s  complete in form. S o  llabillty on the part  of tlie indorser 
for tile nriiount of sucli R note as  ralsed can be predicated snnply upon 
the fact that  sucli space> existed thereon." 

That  n a s  a case In n-lilcl~ ~t was sought to hold the indorser liable, 
but Judge  TVzllard Hartleft. delivering the opmon,  refers with ap- 
proval to a number of the leading cases in which i t  was sought to  hold 
the inaker liable and in which tlie proposition was rejected, and in clos- 
ing the opinion makes comment on tlle general question of liability as  
follows: "On what theory is the indorser negligent, because he places 
hi. name on paper without first seeing to it tha t  these spaces are so 
occupied by cross lines or otherwise as to render forgery less feasible? 
It can only bc, on the theory tha t  he is bound to assume tha t  those to  
whom lie deliwrs the gaper or into whosc hands it may come, will be 
likely to comni t  a crime if it is comparatively easy to do so. I deny 
that tlicre is any such presumption in the law. I t  would be a stigma and 
a reflection upon the cl iuracte~ of the mercantile community, and con- 
stitutc an intolerable reproach of which they might well coinplain as 
without justification in practical eq~ericnce or the conduct of business. 
Tlrnt there arc miscreants who will forge colnniercial paper by  raising 
the ainount originally stated in the instrument is too true, and is evi- 
denced by tlle cases in tlle law  ports to which we have had occasion 
to refer; but that  such misconduct is tlie rule, or is so general as  to  
ju.tify tile pre~uinptlon that  ~t is to be expected, and that  business men 
i n u ~ t  govern theinselves accoidlngly, lias never ye t  been asserted in 
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this state, and I am not willing to sanction any such proposition, either 
directly or by implication. On the contrary, the presumption is that  
men will do nglit rather than wrong. ,4s was said by Judge Cullen, in 
Critten v .  Chemical Sational Bank (171 S.Y. 2t!4), it is not the law 
that  the drawer of a check is bound so to prepa1.e i t  tha t  nobody else 
can successfully tamper with it. Neither is i t  tlie law that  the indorser 
of a promissory note, complete on its face, may be made liable for the 
consequences of a forgery thereof, simply because there were spaces 
thereon which rendered tlie forgery easier than would otherwise have 
been the case." 

I n  Savings Bank v. Stowell, supra, the question as to the liability of 
one of the makers of s negotiable instrument fraudulently altered with- 
out his knowledge and after thc delivery in coin~le te  forin, was exam- 
ined and dealt with in an elaborate opinion by Chief Justzce Gray, and 
the conclusion reached, "That the alteration of a promissory note by 
one of several makers, not assented to by the otlwrs, and by which the 

amount is increased by inserting words or figures in a blank 
(470) space left in the printed form on which i t  is written, avoids the 

note as to the other makers, even in the liands of a bona fide 
holder for value." 

The saine position was sustained by the Supreme Court of Michigan 
in Holmes v .  Trumper, 22 hlicli. 427, and in the able opinion of h s o -  
ciute Jz~sttce Clzristancy it is said, among other things: "The negligence, 
if such i t  can be called, is of tlie sanle kind as might be claimed if any 
man, in signing a contract, were to place his name far enough below 
the instrunlent to permit another line to be written above his name 
in apparent harmony with the rest of the instrument. . . . Whenever 
a party in good faith signs a complete prolnissor> note, however awk- 
wardly drawn, he should, we think, be) equally protected from its alter- 
ation by forgery in wliatewr mode it may be accomplished: and unless, 
perhaps, when it has been coinmitted by some one in ~vllom lie has 
authorized others to place confidence as acting f j x  liim, lie has quite 
as good a right to rest upon the presumption that it will not be crimi- 
nally altered, as any person has to take the paper on tlie presumption 
that it has not been; and the parties taking suck paper must be con- 
sidered as taking it upon their own risk, so fa]. as the question of 
forgery is concerned, and as trusting to the c11:rracter and credit of 
those from n-liom they receive it, and of the inte~mediate holders." 

I n  Bank v .  TVanqerin, 63 Kansas $23, szipm, t l ~ e  correct position, in 
our view, is stated as follows: "Where a negotiable instrument is de- 
livered to a payee, complete in all of its parts, the maker thereof is 
not liable thereon even to an  innocent holder, after same has been 
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fraudulently altered so as to express a larger amount than was written 
therein a t  the tn-ne of its execution. Second, such maker is not bound 
a t  his peril to guard against the comriiission of forgery by one into 
whose hands wcli initrunlent may come." 

And in Randolph on Cominercial Paper the author states tlie posi- 
tion resulting froin his exalnination of the authorities on the subject, 
as follows: "Where negotiable paper has been executed with the 
amount blank, i t  is no defense againbt n bono fide holder for value for 
the maker to s h o ~  that  111s authority has been exceeded in filling such 
blank, and a greater amount ~vn t t en  than was intended. This was also 
once held to be the rule where no blank had been actually left, but the 
nlaker had negligently left a space either before or after the written 
amount which made ~t easier for a holder fraudulently to enlarge the 
sum first written. I t  has now, however, become the established rule 
that, i f  the instrument was conlplcte without blanks a t  tlie tune of its 
delivery, the fraudulent increase of the amount by taking advantage of 
a space left ~vithout such intention, altliough it may be negligently, 
will constitute a inaterial alteration, and operate to discharge the 
maker." 

I n  citation to R.C.L., supra, the author says, in effect, that  
tlie cases holding that  negligence on the part of tlle maker will (471) 
preclude the defense suggested and set up in the demurrer, was 
based upon an old English cane (Young v. Grote .  4 Ring. 233)) which 
had been crlticisecl and distinctly disapproved In principle by subse- 
quent and authoritative Englisli ciecisions, and that the weight of au- 
thority is now in accord with the latter position. 

The rule of l~ability approved by thebe able and learned courts has 
been in effect :idopted or approved in our Ncgot~ablc Instrument ,4ct 
((2.8. 3106), wluch provides: "That ~vhere a negotiable instrument is 
materially altered w~tliout the assent of all parties llable thereon, it 
is aroided except us to a 1)arty who liab himself made, authorized, or 
assented to the alteration, and subsccpcnt intloraers. But where an in- 
strument has been inaterially altered, and is in tlie hands of a liolder 
in due course, not a party to the alteration, he may enforce payment 
according to the original tenor." I t  will he noted tliat tlle closing pxra- 
graph of tills section extends to the holder in due course the right to 
recover the amount received by the maker on the instrument as orig- 
inally drawn, and enlarging tlie holder's rights to that  extent on the 
equitable principles nliich prevail, and sustaln the action of itzdebitatus 
assumpsl t .  But tlie former portions of the section are in clear recogni- 
tion of the principle tliat a completed instrument fraudulently altered 
after delivery or inaterially altered without his assent,  ill not sustain 
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n recovery against the maker. The significance of this legislation is 
well brought out in tlie Kentucky case, above ,ited, of Commercial 
Rank 21. =Irden, 177 Icy. 520. In  that case the Court held that the maker 
of a completed negotiable instrument could not Le held liable for the 
raised value of the paper altered after delivery, without his consent or 
knowledge. And in referring to some of the prelious decisions of the 
Iientucky Court, apparently to the contrary, Hzlrt, J., delivering the 
opinion, after an intimation that some of those cases might be dis- 
tinguished on the ground of an implied authority to make the alteration, 
said that the question was now controlled by t11e Negotiable Instru- 
ment avoiding a completed instrument by material alteration af- 
ter delivery. 

I t  is earnestly urged for the appellant that this claim should be up- 
held in proper application of the equitable princip es that where one of 
two equally innocent persons niust suffer, the larv will cast the loss 
upon him who has put it in the power of another o do the injury. But 
the cases calling for the application of the principlr, so far as examined, 
were instances of fraud or breaches of trust involled in the contract of 
agency, where one clothed with the real or apparent authority to act for 
another in the premises has in excess or breach of the authority given 
acted to another's injury. These were the instance:: cited, and much re- 

lied upon by appellant, from our own Court, R. R. v. Kitchin, 
(472) 91 3 . C .  29; I-lumphreys 2). Finch, 97 N.C. 303; Rollins v. Ebbs, 

138 S .C.  140; Rank v. Dew, 175 N.C. 79. 
In  the first three of these cases defendant had clothed another with 

apparent authority to do the act by which the i n j ~ r y  was wrought, and 
the last, defendant Dew, by gross negligence, had been allowed to pro- 
cure and hold certificates of stock made out in his name and u n ~ a i d  
for, and by which lie was enabled to hypothecate ;he stock to plaikiff, 
and in this case there w s  also strong evidence tending to show that 
the stock had been actually delivered to defendart, who had procured 
value from plaintiff by hypothecating the same. Speaking to the prin- 
ciples relied upon in this position of appellant in Lmier v. Clark, supra, 
Speers, J., delivering the opinion, said: "But we believe that better rea- 
soning and the weight of authority is otherwise. It is not fair to apply 
the maxim, 'Where one of two innocent parties must suffer loss by the 
fraud of a third, he who had made the loss possihle by his negligence 
must bear tlie burden of loss,' or, 'He who trustis most should suffer 
most,' for in such case it cannot be said that the rmker who delivers a 
perfect and completed note or bill into the hands of another, trusts 
more than he who purchases the same from that other on his guaranty 
of its genuineness. Strictly speaking, the doctrine of estoppel ought not 
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to apply except in those cases where the person making the alteration 
is in some way clothed with agency, as by an  apparent authority to 
make the change. Any material alteration in an instrument evidencing 
a pecuniary liability is 'forgery,' and it cannot be said that the maker 
of a negotiable or nonnegotiable note ought to anticipate that  any one 
would commit a forgery, and, therefore, be required to so execute his 
instrument tha t  ~ u c h  a forgery m-ould be difficult, ~f not impossible. The 
law attaches great importance to that  q u a l ~ t y  of coin~nercial paper 
known as negotiability, and has gone very far in protectmg innoccnt 
holders of such paper againbt all manner of defenses wlien interposed 
by the maker;  hut i t  h u l d  never go to tlie extent of holding such 
maker liable upon a contract different from what it appeared to be 
when ~t left the maker's hand." 

It is further insisted for appellant tliat tliough recovery inuy not be 
had on the instrument, an action lies for the negligence of defendant in 
~ ~ s u ~ i l g  the paper n-lthout the m e  of thc devices referred to. Thls sug- 
gestlon was met ant1 d~rectly disapproved in Brink of Albany v. Lester, 
s ~ c p ~ a ,  and this ~ v ~ t l i  the other authorities sustain~ng defendant's posi- 
tion all proceed upon the principle that n-here tlie instrument has been 
delivered in completed forin, the 130s-lbillty that  ~t m1glit he rn~sed or 
altered by willful fraud or forgery of another is too rc-inote to afford 
the basis of an action eltlier in tort or contract. I n  such c a v  the iswing 
could in no sense bc considered tlie proximate cause of the 111- 

jury. And in this connection it may be noted also that  the fact (473) 
that  a recovery according to the original tenor of tlie instrunlent 
against tlie maker or pnor pa~ t l e s  is prov~dcd for by the statute on the 
equ~table principles of ~ntlcbltcrfus nsslrmps~t. In itself +ows tliat this is 
all the recowry conternplated or permitted by the law. 

I n  some of the authontles cited and relied upon by appellant, there 
were blank spaccs capable of being filled ~ i t h  such ease that  the cases 
might be reconciled anti rccowry swtained by reason of authority im- 
plied from the clcfectir-e condit~on of thv instrument. But I find none 
tliat would sustain a rerovery in this casc, where, as stated, there is no 
claim or suggest~on of agency, but tlie parties were dealing a t  arms 
length in a business transaction and the checks were drawn on the 11th- 
ographed paper in o i~hnary  lure by the bank and its customers, with 
every space properly filled by w i t m g  in ink anrl the paper delivered In 
proper form as a coinpleted instrument. 

On t1ie.e facts, ~f tlierc were no authoritative decisions or statutory 
regulation in dcn~a l  of plamtiff's right to recover, the acceptance of its 
position vould be attended n i th  sucli lnconvenlence and would intro- 
duce sucli uncertaint~eb in thls branch of the Law blercliant that it 
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would be necessary to establish some rule protecting a defendant from 
liability. These negotiable instruments are among the most important 
features of our business life. There is no well grounded distinction in 
principle n-hich iinputes liability to a bank in a case of this sort from 
that which would equally affect an  individual. And it would well-nigh 
withdraw these instrumentq from ordinary use i f  any and every one 
who issued them without these precautiona~y devices would incur tlie 
risk of liability insisted on by plaintiff in this cese. 

Evidently recognizing this as a drawback of s c n ~ e  seriousness, plain- 
tiff seeks to restrict the application of the principle i t  involves to banks 
and large business houses, but what would be the size or character of 
business liouses coining under such a rule of liability or horn would this 
matter be determined? 

Again, a bank is not supposed to carry a large quantity of these im- 
plenients on hand, and if their devices go wrong, is their business to be 
halted till they can have their implements r epa i id ,  or until they can 
procure others? Or i f ,  in the case suggested, they are called on to make 
a prompt remittance to New York or some large business center, where 
tinie is not infrequently of the first importance, can a bank only write 
its checks a t  the peril of having tlie check raised ky some skillful forger 
to an amount that means disaster? ,4nd what nould be the standard 
of excellence required in the procure~nent and use of these protective 
devices? 

It is admitted that the kind now in use do not afford com- 
(474) plete protection, and it is well laown that day by day the agents 

of these patent devices, enterprising and insistent, offer their 
mares, claiming that they have the very latest and only efficient pro- 
tection. Doubtless, a bank should use these things when i t  has been 
shown that  they lessen the risk of forgery. As a r ~ l e  they do use them, 
but that  is very far from the position that a failure to use them irn- 
ports an actionable wrong. 

On the record, the Court is of opinion that  tl e essential and perti- 
nent facts alleged in the complaint neither requ re nor permit an  in- 
ference of liability, and defendant's demurrer has been properly sus- 
tained. 

Affirmed. 

CLARK, C.J., dissenting: The defendant demurred to the complaint 
upon the ground that it did not state facts sufficient to constitute a 
cause of action. The court sustained the demurrer and dismissed the 
action and this presents the only point in this appeal. 
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It is well settled law that  a demurrer on this ground admits every 
fact that is pleaded in the complaint. It is therefore admitted: 

1. Tha t  tile plaintiff was a Tirginia corporation, engaged in a gen- 
eral banking bumess  a t  Ricliniond, Va., and that  the defendant is a 
national banking corporation, engaged in national hanking business a t  
Goldshoro, K. C. 

2. Tha t  a chart time prior to 23 June, 1913, after regular banking 
l i o ~ r s  and not in tlie regular course of h u h e s s ,  and when G.  A. Nor- 
wood. president of the defendant, and one N. L. Llassey were alone in 
defendant's banking house, the defendant, acting through its prcoident 
and a5 a matter of nccommodation, sold and delivered to said Jlassey 
a nun~ber  of S e w  Tork exchange check> drawn hy defendant upon 
the First Sational  Bank of New york, anti signed by Norwood as 
president, payable to tlic order of lIasscy,  and for slilall amounts, 
ranging from $2 to $9, among the cliecks being those sued on in this 
action. The checks were drawn on ordinary bond paper and not upon 
wliat is coinmonly I tno~m as "safety paper," tlic date, name of payee, 
and the aii~ount in n-ords and figure> bcing all written in the hlanks on 
the cllccks n-it11 ordinary pen and ink either by Norwood or l lassey.  

3. I t  is further adinitted hy tlie demurrer that a t  tlie time of the 
issuance of the cliecks and for some years prior thereto the defendant 
owned a protectogmph or ~iiechanical check mmter which it had Iiabit- 
uallp used In drawing all S e w  3Trk Exchange checks issued hy it by 
mean* of whicli tlie letters forriling words denoting tlie amount of such 
checks n-ere cut or perforated into the paper, deotroying its fiber and 
darnaging its surface by means of n-hicli tlie perforations were dyed 
with some fast or indelible red and black ink, sillall pcrforations form- 
ing some fancy desgn bemg nmde inmediately preceding first 
word and imnediately following last word; that  in issuing the (473) 
checks in this occasion Korviood negligently failed and omitted 
to either write the same upon "safety paper" or to use a protectograph 
or any like machine or device to write in tlie amount thereof. 

4. It is further admitted hy tlie demurrer that a t  the time of the 
issuance of the check, and for years prior thereto, it was a matter of 
con-~nion and general knowledge, which was known by defendant's offi- 
cers, that  there had been discovered and developed certain simple 
chemical preparations which Tere easily obtainable a t  retail stationers 
a t  sinall cost by the public generally, and were in general use for legit- 
imate purposes, by means of which a person of ordinary skill and 
learning, such as Alassey, could easily remove from an ordinary good 
grade of bond paper such as these checks were written upon, all traces 
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of writing placed thereon ~ i t h  ordinary pen and ink, leaving no visible 
sign or trace upon the paper of either the or~ginal writing or of the 
lneans used for its removal. 

5 .  I t  is further admitted by the demurrer that for several years 
prior to 1918, when these checks were issued, the danger of innocent 
parties being damaged and defrauded by application of the processes 
described above became a matter of general and common knowledge 
and grave concern to all bankers; and m order to combat the danger 
to innocent parties, certain simple and protectwe processes were evolv- 
ed and adopted and were in use in June, 1918, and had been for some 
years prior, and their use was generally known and in common use by 
banking institutions and business liouses; and b j  the use of said pro- 
cesses and devices checks could bc 50 drawn that they could not be 
altered or rased so as to escape detect~on by : reasonable and pru- 
dent person in the ordlnary course of business, save by a few espe- 
cially and highly trained chemists and docun~ental experts. 

6. I t  is further admitted by said demurrer that these cliecks could 
not have bcen raised by Jlassey, or any person of ordmary s ld l  and 
knowledge, if sucli protective devices had been used, as the defendant 
was in the habit of using, and as were in common and general use 
anlong all banking houses, these devlres being, to wit: (a) The draw- 
ing of checks upon a specially prepared and sensi ized paper, known as 
"safety paper," upon which it was impossible to alter or erase writing 
~ i t h o u t  leaving tell-tale traces; and (b) a mechanical check-writing 
machine, such as the kind above de-cribed and referred to, and sucli 
as was then owned and had been colnmonly ust>d by this defendant. 

7. I t  is furtlier adlnitted by the denlurrer tli,it the checks so sold 
by the defendant a> aforesaid, out of office hours and without the use 
of such devices, mere four cliecks, numbered 11,809, 11,827, 11,811, and 

11,829, which were originally t l r a~m for the following amounts, 
(476) respectively, V I Z . :  $2, $6, $2, and $3; and that after obtaining 

these checks from the defendant, mued in the manner aforesaid 
without the protection of abovc devices, n-hich the defendant possessed 
and connnonly used, and out of office hours, llassey, or some one under 
his direction, lemoved tlierefrom the original v i t i n g ,  denoting the 
amounts thereof, by means of the chemical p rocm above rcferred to 
and raised tlle same to the following amounts respectively: $9,018.12, 
$14,084.70, $9,000, and $12.903, the ncw alilounta being inserted in said 
checks in figures in pen and ink follonkg tlle dollar mark and being 
punched and written thereon in words and figures with a mechanical 
check writer or protectograph of the kind described above, and after 
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havlng been so altered, when they were presented to tlie plaintiff the 
checks appeared reguldr and genuine in all respects, and bore no visible 
signs and traces of alteration, and the fact that they had been altered 
could not be detected by the exercise of ordmary care. 
8. On or about 23 ,June, 1918, Massey, who was knonn to plaintiff's 

officers. cleposited with tlie plaintiff a t  Kichmond, Va , the check above 
referred to, bearing tlie number 11,829, tlie same having been altered in 
the manner nljove described 20 as to purport to have been originally 
drauii for tlie sun1 of $12,903, and plaintiff nnn~ediately forwarded this 
check to S e w  york for collection through its correspondent there, and 
same was duly hono~ed by the F ~ r s t  National Bank, the drawee, of 
which fact plaintlff was mfornled on 24 ,June, 1918, and thereupon 
credited Alnssey's account with the amount thereof, which, 1~1th other 
funds to his credit, gave hIassey a balance of $15,000 on plaintiff's 
books. 

9. It 1s further adinitted by the demurrer that on 24 June ;\Ia:sey 
dren- ngainst plalntiff a check to hi. onn order for $9,000 and used said 
check In paying another check of like amount which he had hitherto 
drawn upon the Bank of Commerce and Trust of Richmond, Va., to 
the order of the defendant, and which had been forwarded for collec- 
tion, and payment of nrliicli had been refused by the drawee by reason 
of insuficlent funds to the credit of Nassey; and on the same date the 
Federal Reserve Bank of Richmond presented to plaintlff for certifi- 
cation, and plaintiff duly certified, a check drawn by Alassey for 
$6,000 to the order of G. A. Sorwood (defendant's president), and 
which n-as indorsed hy said Sorwood and said defendant, which check 
mas drawn upon plamtiff and had been previously dishonored on ac- 
count of insufficient funds Both of said checks so drawn by RIassey 
were honored and pald by plaintiff prior to its discovery that the 
$12,903 check n-as a forgery, and the defendant and ~ t s  president re- 
ceived the $15,000 above mentioned. 

10 I t  is further admitted by the den~urrer that the following day, 
that I:, 23 June, l lassey presented to plaintiff for negotiation the three 
checks, Sos.  11,809, 11,811, and 11,827, which had been altered 
as aforesaid, and then appeared and purported to have been (477) 
drawn respectively for the follom-ing amounts: $9,018.12, $14,- 
084.70, and $9,000, and bearing absolutely no traces or evidences of 
having been altered. 

11. The demurrer further admits that plaintiff, having reason to 
believe in the genuinenev of said checks, the other checks having been 
honold by the Ken. York drawee of the defendant, gave Massey the 
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following sums therefor: two New York Exchange checks, $14,081.70 
and $7,233.45 respectively (which were negotiated and paid prior to 
the discovery of the fraudulent raising of said three checks) ; $7,000 
being paid to him in currency and the sum of $3,764.67 by way of 
credit on notes of Massey held by plaintiff. 

12. The demurrer further admits that said iliree checks were by 
plaintiff forwarded for collection and dishonored there on account of 
insufficient funds, and on 28 June i t  mas discoverc.d that they had been 
fraudulently raised and altered. 

13. I t  is further admitted by the demurrer that on account of the 
foregoing, plaintiff's net loss and damages wer? $40,118.17, plaintiff 
having been called upon as an unqualified indorscr to refund, and hav- 
ing refunded, the sum advanced by the S e w  York bank on the first 
check with interest wliich it was legally bound to do. 

14. I t  is further admitted by the denlurrer thaw Nerv York Exchange 
checks drawn by a national bank, written upon "safety paper" or by 
means of a mechanical check n-riter, have alway!: enjoyed a very high 
degree of negotiability, and have always been acxpted and cashed by 
all bankers, not by virtue of any dependence upon tlie solvency and 
responsibility of the payee, but merely upon identification of the payee, 
and ~vitli dependence upon the solvency of the dimawer and the drawee 
bank. 

13. It is further admitted by the de~l~urrer  tl a t  tlie plaintiff knew 
and relied upon this defendant's habitual and customary use of said 
protectograph and regular check writer in drawing its Kew York Ex- 
change checks. 

16. I t  is further admitted by the demurrer that the defendant was 
negligent in issuing the said checks in the form and under the circum- 
stances alleged, and without using either "safety paper" or the inecha- 
nical check writer, and particularly in the failure to use the check 
writer, which the defendant had habitually and custonlarily used there- 
tofore; and plaintiff avers that by reason of the above negligent con- 
duct and admissions the defendant is estopped ta deny its liability to 
the plaintiff on account of said checks. 

The demurrer having admitted all the above facts, clearly and con- 
secutively stated, the only point involved in this appeal is: "Does the 
complaint set forth facts sufficient to constitute a cause of action?" 

The fundanlental legal proposition relied upon by the com- 
(478) plainant is that the maker of a negotiable instrument owes a 

duty to future holders of the same, without notice of any defect 
therein, and purchased for a valuable consideration, to exercise ordi- 
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nary care to so d r a ~ v  the instrunlent as to prevent its being niaterially 
altered in a manner not to be detected 111 the exerclse of ordlnary care. 

T h s  actlon is based upon the allegations, adlnltted by the demurrer, 
of grozs neghgence on the part of the defendant bank, which negligence 
was tlic proximate cauw of the ~lupo.lt~on practiced by the drawee 
upon th r  p la~nt~ff  TYhcn, a. in tlus caze, sucli neghgence, as is alleged 
in this complaint, 1s adnutted by the demurrer, and 1s sustained by the 
court, as n a s  done In t h ~ s  case, upon the ground that  the complaint 
does not .tale a cause of actlon, t l ~ c  disli~lesal of the ac t~on denies to 
the plaintiff m all suc11 cases the elenientary justice of havlng the 
rights of plaintiff determined in a court as In all qimilar cases where 
a cornplalning party seekq reiiiedy for claniages proximately caused by 
the neghgence of the defen~lant. 

T h ~ s  caze 1s in no n-lse affected hy the provlslons of C S. 3106, wliich 
provides: ''IT'llere a ncgotlable mtrulilent is niaterlally altered witli- 
out the assent of all parties llable tliereon, ~t is avoided except as 
against tlie party n h o  ha* liiin~clf wade, authonzed, or assented to the 
alteration and subsequent indorsers But nhere an instrument has been 
materially altered, and is in the hands of a holder in due course not a 
party to the alteration. he may enforce paylncnt thereof according to 
the original tenor." And the defcnd:mt contend* that  the bull1 total that 
i t  is indebted to the plalnt~ff for the $40,118.17, which i t  has paid out 
by rcncon, as the den~urrer admits, of thc proxnnatc negligence of the 
defendant, 1s the sum of $2, $6, $2, and $3, to w t :  $13. 

But C S. 3106, has no ~ d e r e n c e  whatever to a caae l ~ k e  t h ~ s  in which 
tile alteration in the Xrw 170rli Exchange cllecha issued by the defen- 
dant to l lassey dcceivcd tlie plamtiff by rea>on of the ncgllgence of 
the defendant, as is allegcd ~n the comp1:tmt and admtted  In the tlc- 
murrer, in not using the ordinary and cuitomary li~etliods by w h ~ h  
the defendant admits it liad lieretofore used In Issuing s a d  cxcllangc, 
n.herc11y s a d  Jlasaey ~ v a s  enabled to prartlce such dccept~on and to 
make such alterations ~vitiiout detection l ~ y  the plaintiff 

The cause of ac t~on  here alleged is tlie negl~gence of tlic defendant, 
and that tlna nn. the p r o x ~ i n a t ~  cauw of tlle injury sustained by the 
plamt~ff wlncli took thls paper In ordinary course relying upon the 
o b s e ~ ~ a n c e  by tlle clrawc bank of the ortllnary precaut~ons wliicll said 
defendant liad heretofore observed, as it 1s alleged and admitted, both 
by itself and by all other banks, anti the failure to do which was the 
-ole cauqc of the succ~ssful deception p rac tmd  upon the plaintiff. 

It IS not a matter of the negotiable instluinent law, but 
whether the defendant bank wa. gullty of negligence ~ ~ h i c h  was 1470) 
the proximate cause of the injury sustained by tlie plaintiff. 
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"It  is tlie duty of tlie maker of the note to guard not only himself, 
but the public against frauds and alterations, by refusing to sign nego- 
tiable paper made In such form as to adnnt o '  fraudulent practices 
upon them with ease and without ready detection." Zimmerman v. 
Rote, 75 Pa. St. 191. 

In  Leach z'. Slchols, 5.5 Ill. 276, the Court said: "It lias been held 
by this Court that if a nlan carelessly lets 111s note go into circulation 
written in ink and paitly in pencil, thus affording both a temptation 
and an opportunity to fraudulently alter it, and i t  is so altered, he shall 
not be permitted to set up such alteration agalnst an innocent holder." 

In  Hoflma,l 2). Bank, 99 Va. 385, i t  is said: "V'hen a party puts his 
paper in circulation, he invites the public to receir-e i t  of any one hav- 
ing ~t in possession witli apparent title, and lie is estopped to urge an 
actual defect in that which, tlirougli his act, oste~sibly has none. I t  is 
the duty of the maker of a negotiable note to guard not only himself, 
but the public againat frauds and alterations, by refusisng to sign nego- 
tiable paper made on such a forill ae to adinit fraudulent practices upon 
them with ease, and without ready detection. The inspection of the 
paper itself furnishes the only criterion by which a stranger to whom 
it  is offered can test its character, and when the in::pection reveals noth- 
ing to arouse the suspicions of a prudent man, he will not be permitted 
to suffer when there has been an actual alteration. Daniel on Kegotiable 
Instruments, sec. 1405." 

In  Bank 2 ' .  MacdIzllun (19181, I.A.C. (L.R.) ,  777, where a check 
was filled out for a certain amount, and additional words and figures 
were added to increase tlie amount, and where t l ~ e  check was a fully 
completed instluinent when it  was issued, Lord Finley said (p. 811): 
"If a customer, drawing a check, neglects re~sonable precautions 
against forgery, and if forgery ensues, he is liable to make good the 
loss to the banker, and the fact that a crime has to intervene to cause 
the loss does not make it too remote. Indeed, forg2ry is the very thing 
agaimt wliicli the customer is bound to take wasonable precaution. 
L e a ~ i n g  blank spaces in the check is the commonest form in which 
forgery 1s facilitated, and to lay down a3 a matter of law that it is not 
a breach of duty would be a somewhat startling conclusion." He  also 
says: "So  one can be certain of preventing forgery, but it is a very 
simple thing in drawing a check to take reasonable and ordinary pre- 
cautions against forgery. If owing to tlie neglect of such precautions, 
i t  is put into the power of any dishonest person to increase tlie amount 
by forgery. the custoni~r must bear tlie loss as betn-een himself and 
tlie banker." 
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There are numerous decisions to the same effect, and in all 
the courts, and i t  would be useless duplication to repeat them. (480) 

This defendant issued these cashier's checks without using the 
protectograph antl a form of paper used always now-a-days by banks 
and other large b u m e v  1ixtltutlon<, a\  a protection wliicli the defen- 
dant knew, or should 11'~~-c known, t l ~ n t  all perbous would expect to be 
used ac a protectlon, and thc absence of wi~lch would furnish occasion 
to defeat the very nc>gotlablllty which 1s the firat feature of paper. This 
is all admitted hy the clen~urrer. 

The plaintiff doc. not contend that  tliis requlrelnent of antlclpation 
or prevention of forgc~ry by nlttration, nit11 or without erasure, is re- 
quired of others than first-claqs 1)urne-. men oi I~nnking institutions 
dealing largely In such paper, nor c ~ c n  upon thcin In mulng ordlnary 
notes, check;, wild hills, but only d l c n  tllcy 1-suc >uch paper :is natlonal 
bank notes, travelers' checks, or Nen yolk Exchange (as in this case), 
and the measure of care whicl~ is a ~ k e d  1. almply such caie as is corn- 
lnonly used in the domg of tlie5e acts hy lncn cngaged tlierein tl~rough- 
out this State and Katlon. 

Before the volume of exchange reached ~ t s  preaent llnilt, and before 
the Issuance of ,uch papcr and ~ t s  protectlon by a11 reasonable devices 
became essential to securlty of busme>.;, there were declzions of the 
courts which did not requne tlle use of these devices. Bu t  business 
methods have changed w ~ t h  the increased volunie of busincss, with the 
niultiplication of n ic thod~ to falsify and forge c11cl1 papers, and with 
the ready means of protectlon now a t  liand 1)y the use of the protecto- 
graph and special paper ~ u c h  as the defendant Itself was in the habit 
of using. The failure to do this on thls occnslon 1s alleged to be the 
proxiinate cause of the forgcrp In this ens(,, and that  ~t 1s directly trace- 
able to this neghgence of the defendant. The demurrer should liar-e 
been overruled and the fact, deternmetl on a a s r e r  filed. 

The defendant, if it d~sl res ,  should liar-c, leave to file an anin-er and 
raise an i s u e  of fact as to n-llether tllcre n a s  negligence on the part of 
the defendant nl~icli  was the proxiniate cnuie, a- a mattel of fact. The 
court could not liolcl r s  a matter of law on thc demurrer that  upon t11c 
fact4 alleged In the coinplamt, and admttcvl hy the demurrer, the de- 
fendant was not ncg!~gei~t 

V*e think the coult below erred 111 su~ ta~n l r ig  the denlurrer, antl that 
the complnint alleged a sufficient cause of actlon because: 

(1) The defmdant n a c  In duty hound to exerci>e ordinary care, by 
uslng methods in general use, to so draw its cashier's checks as to pre- 
vent their hemg inaterlallp altered with ease in a manner not to be 
detected by the exercise of ardinary care. 
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(2) That it was negligence in that the defendant did not use 
(481) either the "safety paper" or the mechanical check writer, which 

the denlurrer atiinitted is u>ed ordinarily by all banks, and 
which tlie deinurrer admits that the defendant had habitually used, and 
that, relying upon that fact, the plaintiff had bem led to, and did rea- 
sonably, rely upon the defendant doing so. 

( 3 )  Such negligence, upon the allegations in the complaint, which 
are admitted by the deinurrer, was tlie proxilnate cause of the plaintiff's 
injury and loss. 

4 The plaintiff's refund to the drawee bank of tlie clieck actually 
paid was not a waiver or estoppel to prosecute its claim against the de- 
fendant since the plaintiff as an unqualified indorser was legally bound 
to niake good such payment by the drawee bank. 

(3) The plaintiff wac subrogated to the riglit of the drawec bank 
against tlie defendant, and the money having x e n  paid out by tlie 
drawee bank upon a mistake of fact could be revovered by tlie drawee 
bank against the plaintiff' and the defendant is l i ~ b l e  to make good the 
loss to tlie plaintiff for its negligence in drawing the $12,903 clieck, ir- 
respective of its liability for its negligence in drawing the other checks, 
and is liable to repay to the plaintiff the sum of $13,000 received by the 
defendant under a mistake of facts, for it is estopped by its negligent 
conduct in inducing a belief on the part of the plaintiff of a state of 
facts which prevented it ascertaining the lack of genuineness of tlie 
$12,903 clieck. 

This Court and all others have sustained the proposition in equity 
and good morals that whenever one of two innocmt parties must suffer 
for the acts of the third, the one whose conduct has enabled such third 
person to occasion the loss must sustain it. Or to state i t  somewhat dif- 
ferently, as more applicable to tliis case: ~~~~~~~~~e one of two persons 
must suffer from the fraud or inisconduct of a third person, he who by 
his negligent conduct made i t  possible for the loss to occur niust bear 
the loss." 

The  allegations in the complaint admitted by the deinurrer fully 
charge, if taken to be true, that the proxiniate cause of tlie loss sus- 
tained by the plaintiff was the negligence of the defendant in failing to 
take the proper precautions used by all banks anc large business houses 
in tliis day by the use of properly prepared paper and mechanical clieck 
writers to prevent the successful perpetration of tlie fraudulent altera- 
tion of the cashier's checks issued by tlie defendant bank which pre- 
cautions the coinplaint avers, and tlie demurrer :idinits, were not only 
in ordinary use by all banks, but were in regular use by the defendant 
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bank itself. If the failure to do this was the proximate cause of the 
payment by the plaintiff, or its correspondent bank, of the cash- 
ier's checks issued by the defendant, and which had been fraud- (482) 
ulently altered and raised by the aforesaid negligence of the de- 
fendant bank, then the latter was llable as a matter of law. 

The judgment sustaining the demurrer should be overruled, and the 
defendant should have leave to file an answer raising the issue of fact 
as to proximate cause to be passed upon by the jury. C.S. 546. 

Czted: Mannzng v .  R. R., 188 N.C. 663; Bank v .  Barrow, 189 N.C. 
311; Eaton v. Doub, 190 N.C. 16; Whithead v .  Telephone Co., 190 
N.C. 199; Brzck Co. v .  Gentry, 191 K.C. 639; Ballinger v. Aycock, 
195 N.C. 522; Shives v .  Sample, 238 S .C .  726; C'asey v. Grantham, 
239 K.C. 131; Sezcton v .  Hwy.  Couzm., 239 N.C. 43.5; Lzndley v. Yeat- 
man, 2$2 N.C. 151. 

VIRGINIA TRrST COMPANY r. XATIONAL BANK OF GOLDSBORO. 

(Filed 10 May, 1922.) 

APPEAL by plaintiff from Crannzer, J., a t  August  tern^, 1921, of 
WAYNE. 

A. D. Christian and C'larkson, Taliaferro ci? Clarkson for plaintiff. 
R. S. Siimns and Teccgve I?? Dees for defendant. 

HOKE, J .  In  so far as the essential facts tend to in~pute liability to 
defendant, this case presents questions subdantially sinlilar to those 
appearing in Bank v .  Bank, ante, 463, and for reasons stated in that 
case we are of opinion that the judgment of thc Superior Court sus- 
taining defendant's deinurrer should be 

Affirmed. 

CLARK, C.J., dissenting: Defendant demurred to the complaint on 
the ground that the complaint did not allege facts sufficient to con- 
stitute a cause of action. Thc  sole question before the court, therefore, 
mas the said ground of demurrer, and the court sustained the demurrer 
upon the ground therein set forth, and rendered judgment in favor of 
defendant dieinissing the action, and to this judgment plaintiff excepted 
and appealed therefrom to  the Supreme Court. 
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The facts alleged in the complaint, which u p m  demurrer are to be 
talien as true, are as follows: 

1. Plaint~ff  is a T'irginia corporation, engagell in the general bank- 
ing business a t  liic!imond, T'a., and defendant is a national banking 
corporation engagcd in the national bariliing hs iness  a t  Goldsboro, 
x. c. 

2 .  A short time prior to 23 June, 1913, after regular banking hours 
and not in the regular course of its business, and when G. A. Norwood 
president of defendant, and one N. L. Nassey rwrc alone in defendant's 

banking house, defendant, ac~iiig through its president and as a 
(463) mutter of accommodation, sold and delivtwd to Massey a num- 

ber of New Torli Excl~ange checks, d r a ~ ~ n  by defendant upon 
F m t  Sational  Bank of Ken. yorli City and signed by Norwood, as 
president, payable to the ordel of Nassey and for small amounts rang- 
Ing from $2 to $9, among the clle~lis being the one hereinafter more 
spccifically referred to. The checks were drawn in the form usually em- 
ployed by defendant in drawmg upon said dr:iwee, being printed or 
lithographed upon a good bond or ledger paper and not upon what is 
connnonly known as "safety paper," the date, name of payee, and the 
amount i11 n-ords and figures being all written in the blanks on the 
checks with oidinary pen and ink either by K m ~ o o d  or hIassey. A t  
the time of tile issuance of tlie cll~clis and for some years prior thereto 
defendant owned a protectograph or mechanical check writer, or some 
such marhine or device, which it had conirnonly and habitually used in 
drawing all New York Excliarige cheeks issued by it and by means of 
~ l i i c h  the letters forming the n-ords denoting the amount of such checks 
were cut or perforated into tlie paper, destroying its fiber and damag- 
ing its surface and by means of wl~ich tlie perforations nere dyed with 
some fast or indelible red and black ink, sinall perforat~ons forming 
sonie f:lncp design being made imnlediately pleceding the first word 
and imincdiately follo~nng the last word; that in issuing the checks 
~ o r w o o c l  negligently failed and omitted to eithcr write same upon saf- 
ety pJper or to use a protectograpli, or any liko machine or device, to 
write in the amount thereof. 

3. At the time of the issuance of the checbs, and for some years 
prior thereto, it was a matter of coninlon and general knowledge, which 
was known, or sliould have been known, by d?fendant1s officers, that  
there had been discovered and developed certain simple chemical prep- 
arations, which were easily procurable a t  retzil stationery stores a t  
small cost by the public generally and were in gmeral use for legitimate 
purposes, by means of which a person of ordinary skill and learning, 



such as Rlassey, could easily remove from an ordinary, good grade of 
bond or ledger paper, such as the checks were n-ritten upon, all traces 
of n-riting placed thereon with ordinary pen and ink, leaving no visible 
sign or trace upon the paper of either the original writing or the means 
used for its removal. 

4. For several years prior to 1918 the danger of innocent parties be- 
ing damaged and defrauded by application of the processes described 
above became a matter of common and general knowledge and grave 
concern to all bankers; and, in order to combat the danger of innocent 
parties being so damaged, certain simple protective processes and de- 
vices were evolved and adopted, and n-ere, in Junc, 1918, and had been 
for some years prior thereto, commonly known and approved and in 
common and general use by banking institutions and business houses; 
and, by the use of said processes and devices, checks could be 
so drawn that they could not be altered or raised so as to escape (484) 
detection by a reasonably careful and prudent person in the 
ordlnary course of busines, save by a few especially and highly train- 
ed chcinists and document euperts, and especially could not have been 
raised by Rlassey or any per-on of ordinary skill and knowledge, such 
protective devices being as follows: (a) Tlle drawing of cllecks upon 
3, specially prepared and sensitized paper. linown as '(safety paper," 
upon n-hich i t  was impo~sihle to alter or crabe mi t ing without leaving 
tell-tale traces; and (6) a mechanical checkwriting machine, such as 
the kind described and referred to above, and such as ~ w s  owned and 
had been conlmonly used by defendant. 

5 .  Among the checks so sold to Massey by defendant, as aforesaid, 
was one bearing number 11,528. which mas originally drawn for the 
following amount, vk.: $2. .ifter securing possession of this check, 
RIassey, or some other person a t  his direction, removed therefrom the 
original writing, denoting the amounts thereof, by means of the chem- 
ical process above referred to, and raised the same to the following 
amount, viz.: $15,000, the new amount being inserted in said check 
and figures in pen and ink following the dollar mark and being punch- 
ed and ~ r i t t e n  therein in nords and figures with a mechanical check 
writer or proteetograph of the kind described above. After having 
been so altered, and a t  thc time when presented to plaintiff as herein- 
after set forth, the check appeared regular and genuine in all respects 
and bore no visible signs and traces of the alteration, and the fact that  
i t  had been altered could not be detected by the exercise of ordinary 
care. 

6. On or about 25 June. 1916, Riassey, whose identity was known 
to plaintiff's officers, indorsed, delivered, and sold to plaintiff at  Rich- 
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mond, Va., the check above referred to bearing KO. 11,828, same hav- 
ing been altered in thc manner described abovc so as to appear and 
purport to have been originally drawn for the sum of $15,000; and 
plaintiff immediately forwarded said check to S e w  York for collection 
through its correspondent there, and same mas duly honored and paid 
in the regular courses of business by the First National Bank, the 
drawee, of which fact plaintiff was duly notifiec. 

7. In  return for said check, which purported to have been originally 
drawn for $15,000, as aforesaid, plaintiff on the zame day gave Massey 
two checks for the sums of $9,000 and $6,000 respectively, drawn by 
plaintiff upon Planters' National Bank of Riclin~ond, Va., to the order 
of said Massey, both of which checks were on the same date, i. e., 25 
,June, 1918, presented to and paid by Planters National Bank, the 
drawee. 

8. About 28 June plaintiff mas notified by the First Kational Bank 
of N e v  York that defendant refused to recognize said check No. 11,828 

as its obligation on the ground that i t  had been originally issued 
(483) for $2 and later raised to $15,000; and thereafter, upon due de- 

mand by the First Kational Bank, plaintiff refunded to the First 
Kational Bank, the sums paid out by it upon said check, to wit: $15,- 
000, with interest a t  six per cent from 26 June, 1918, the date of the 
payment of the check hy the drawee, doing so in recognition of its lia- 
bility to the First Kational Bank as an unquzlified indorser of said 
check. 

9. On account of the foregoing, plaintiff's loss and damage was 
$15,000, with interest from 26 June, 1918. 

10. New York Exchange checks, drawn by a national bank, writ- 
ten upon safety paper or by m a n s  of a mechan~cal check writer, have 
always enjoyed a very high degree of negotiability, and have always 
been accepted and cashed by all bankers, not by virtue of any depen- 
dence upon the solvency and responsibility of :he payee, but merely 
upon identification of the payee, and with dep~ndence only upon the 
solvency of the drawer and the drawee banks. 

11. Plaintiff knew and relied upon defendant13 habitual and custom- 
ary use of the protectograph or mechanical check writer in drawing 
Kew York Exchange. 

12. Defendant was negligent in issuing the sitid checks in the form 
and under the circumstances alleged, and in the omission to use either 
safety paper or the mechanical check writer, and particularly in the - 
failure to use the check writer, which it had habitually and customarily 
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used theretofore; and defendant, by reason of its negligent omission, is 
estopped to deny its liability to plaintiff on account of said checks. 

The only exception in tlie record is to the judgment sustaining tlie 
demurrer and d~sin~b.ing the action upon the ground that the complaint 
does not set forth facts sufficient to constitute a cause of action. This 
case and that of Bank v. Bank,  ante, 463, invol\-e facts substantially 
similar, and the decision and the dissenting opinion in that case apply 
here, and, therefore, need not be repeated. 

FRANK FISHER r. JOHS L. ROPER LUMBER COJIPACVT. 

(Filed 10 May, 1922.) 

1. Conipromise a n d  Settlement-Contracts-Consideration. 
The plaintiff was injured while in the course of his employment for the 

defendant, cauuing. among other things. the amputation of his arm,  and 
wl-h~le preparing to bring suit for damages upon the alleged negligence of 
the defenilant, n a s  approached by the defendant's superintendent or fore- 
nlan in charge and control of its employees. who suggeqted a co~npromise 
upon co~ldition tha t  the defendant would give him em~)loyment such a s  he 
wau then capable of doing, and pay him a living wage for  the support of 
himself and family for life : IIcld, the coinpromise being a n  adjustment of 
a 7mra fidc claim, is a sufficient consideration to support the agreement 
thus ulade, whether it was nell  grounded or not. 

2. S a m e E i n p l o y e r  a n d  Employee  - Mas te r  a n d  Servant-Principle a n d  
A g e n t R a t i f i c a t i o n .  

A eontract by way of coinpromiie to give employment a t  a living wage 
to  an  eul)loyee, sufficient for l lhse l f  and his family, Whose a r m  had been 
:~inputated ar a result of a n  injury alleged to have been caused by the de- 
fendant euployer'i negligence, is too unusual to come nnder the  ordinary 
poners of a foremml or of a n  agent of more general powers, but  nay be- 
vome binding by the linowledge or acquiescence of the owner; a s  where the 
defendant employer n a s  a manufacturing plant, mostly owned by one yer- 
son. n lm was a v a r e  of the injury, and tha t  hiq company paid the eqlenses 
incident thereto, and for years kept this crippled employee on the payroll 
and paid him the same wages that  he had received before the  injury, these 
circum4tances being sufficient to impute lil~owledge to the management of 
the defentlant's plant of the c o n t r ~ c t  agreed upon by its boss or foreman. 

3. L imi t a t ion  of Actions-Contracts-Breach-Master a n d  S e r v a n t E m -  
ployer  a n d  Employee.  

Where a n  employee, injured while engaged in his duty to his employer, 
has compromised his claim for damages by going back to work in a crippled 



522 I S  T H E  SCPKEAIE COU.IT. [183 

condition under an agreement that he should receive a l i ~ i n g  wage for  life 
sufficient for the support of himself and family, and upon breach of the 
employer of this agreement, has been forced to s ~ e k  employment elsewhere, 
the fact that he has done so, under the circumstances, will not avoid his 
recovery in his action upon the con~promise agreement, and the statute of 
limitations will begin to run only from the time of the defendant's breach 
of the contract. 

4. Contracts--Breach-Uncertainty-Intent-Intc~rpretation. 
The courts look with disfavor upon the destruction of contracts on ac- 

count of uncertainty, and, when possible, will so construe them as to carry 
into effect the reasonable intent of the parties. 

6. Same - Employn~ent  fo r  Life - Living Wages--Evidence-Damages- 
Employer a n d  Employee. 

-4 contract of employment for a living wage fsr  life to an injured em- 
ployee for himself and family, etc., founded upon a sufficient consideration, 
is not too uncertain for enforcement, the perso%, the purpose, and the 
time of the contract being given, and the amount capable of reasonable as- 
certainment from the evidence of the capacity of the employee to earn 
wages, his physical condition, the number of his family, the cost of neces- 
saries for an ordinary lirelihood, together with the mortuary tables, etc., 
the final amount of the damages for the breach being reduced by such a s  
by diligent effort he would be able to earn under his physical disability. 

APPEAL by defendant from Lyon, J., a t  Odober Term, 1921, of 
CRAVEK. 

Civil action to recover for a breach cf contract for support, 
(487) and there were facts in evidence on the part of plaintiff tending 

to show that in 1908 plaintiff, a young imrried man, then strong 
and vigorous, was in the einployment of defendant company in one of 
its lumber mills, and in the course of his emplcyinent received serious 
and permanent injuries. Two or his ribs being broken and one of his 
arms, this last of such a character that i t  had to be amputated, etc., and 
otherwise facts in evidence permitting the inferewe of actionable negli- 
gence on the part of the company and its agent. That when plaintiff 
had returned from the hospital some weeks after the occurrence, and 
was preparing to bring suit for the wrong done him, he was called into 
an office of the company by Mr. IT. G. Roberts, defendant's foreman 
in charge and control of the employees and thei18 work in the mill, and 
was told by him that the company always took care of t!leir men in- 
jured in that way; that there was no use to see a lawyer, and if plain- 
tiff would not sue the company ~voultl employ hi111 in such ~vork  as he 
could do about the mill in his crippled condition, and for the balance of 
his life, give him a living wage sufficient for support of himself and 
family. That  plaintiff agreed to the proposition, and in pursuance of 
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the agreement contmued in the service of tlie company receiving fair 
and adequatc w:iges for 111. no rk  till 1920, when oning to the rise in 
cost of llvlng the 2uni pald hiln IT-ould not Iieep linnself decently cloth- 
cd ol 111c f:im11y from nan t .  Theieupon pl,xnt~ff intervien-ed Mr.  John 
Sutton, then superlntcnclr~nt of defendmt conqmny, and told him tha t  
the n-age. pnltl n.oulc1 not iul)poit 1inn :m1 his family Tha t  they w r e  
In a suffering condltlon 'That n-ltnesc wns norliing both n-cck days 
and %ndays, and .\va, unable to licep I i im4f  clothed, and that  he 
had no -hoe.. and that  unlccs the company pave him an increase he 
would have to beck work elsewhere, renmcled him tha t  the company 
had agrced to give n-itness a llving n-age. and liad cut n-hat they had 
been glvlng Tha t  the company llsd for a long time continued to pay 
witness tlie same after the injury as  before !ic was crippled, hut  owing 
to the inereaxed prlces this, as ~ t a t c d ,  naq inwfficlent to keep him and 
his fanlily from suffering and \\-ant. T h a t  defendant not giving any in- 
crease In wages, witness quit of necessity and  ought and obtained em- 
ployment for a time with the Eas t  Carolina Lunlber Company, and 
norlied \Tit11 them for t h e e  or four montlie, n-ns then taken down slck 
with ~nflucnza and hefore he recovered tliat company liad gone out of 
business That  planit~ff had always been ready and willing to  comply 
\ n t h  111s ngrcemcnt, but 1- now all blolitn up  ant1 out of employment. 
Tha t  a t  tnne of ngree~nert  plaintiff'. family con.isted of one mfant 
cliild, and they now have three children. Tliat Mr.  Roberts, ~ l i o  made 
tlie agreement wltl: plamtlff, WIS operstnig the nil11 a t  the tlnie; Mr.  
Speiglit came later as  supcnntendent. Tliat  Mr .  Roberts was 
foreman. and n-itness dldn't hnon- wliether lie was supermtendent (488) 
or not. There nere  al-o facts in evidence on part of plaintiff 
tencllnp to -how that Mr .  Roper, the principal o n l m  of the plant, and 
Mr .  >pt~gli t .  tile superm~cndent, were aware of plaintiff's injury a t  the 
tmlc it n :I- ~erelr-eci, and of 111s being a t  the hoy)~ta l ,  that  111s arm I ~ S  

:iliqrutcited, and of 111- hemg taken bach mto m v c e  21 tllc sanie unges 
he folinelly rccc~wtl  Defendant ( l e n d  an:: :inti nl! l inbil~ty hy reaion 
of thc alligcd ncgllgcire, :m! !>lend tlic -t:ttute of !nnitatlons 111 bar of 
recovery on t h t  g ~ ~ u n d  Deicndmt  a1.o clcri~cd l~nhlllty on the alleged 
contract, clnnning tliat it liad mver  been niatle, and ~f it h:d, Roberts 
was nlthout pone1 to bind tlie company by any such agreement, and 
offered evldence in support of its posltlon hot11 as to tlie alleged negli- 
gence and as to non l~ab i l~ ty  on tlie contract. Defendant further insisted 
tha t  tlie agrcenient, if  made, n a s  n-itliout n11d conde ra t lon ;  and fur- 
ther, tliat same was too indefinite to afford a basis for lecovery. On 
issues submitted, the juiy rendered the following verdict: 
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"1. Was the plaintiff injured by tlie negligen1:e of the defendant, a s  
alleged in the complaint? Answer: 'Yes.' 

"2. Did  the plaintiff, by his own negligence, contribute to his in- 
jury, as alleged in the answer? Answer: 'No.' 

"3. Did the plaintiff and defendant contract, as alleged in the 
complaint? Answer: 'Yes.' 

"4. Has  plaintiff been a t  all times ready, atlle, and willing to per- 
form his contract, as alleged? Answer: 'Yes.' 

"5. Did defendant wrongfully break said contract? Answer: 'Yes.' 
"6. Did the plaintiff, by his own conduct, w, ive  said contract? An- 

surer: 'No.' 
"7. I s  tlie plaintiff's cause of action barred by the statute of limita- 

tions? Answer: 'No.' 
"8. What damages, if any, is plaintiff entitled to recover? Answer: 

'$2,500.' " 
Judgment on verdict for plaintiff, and clefendant excepted and ap- 

pealed, assigning errors. 

D. L. Ward and Ward & Ward for plaintiff. 
Moore (e: Dvnn for defendant. 

HOKE, J. Under tlie charge of his Honor the verdict has establish- 
ed that  there was a breach of the agreement on part of defendant in 
forcing him to leave their employment by wrongful refusal to give him 
a living wage, and judgment having been entered for the damages 
awarded, the defendant objects to the validity of the trial: 

1. That  there was no consideration for the alleged contract, 
(489) the facts showing that plaintiff never had a legal claim against 

the company. This, too, has been resolved by the jury against 
the defendant, and while there are several exceptions noted to the pro- 
ceedings in determination of these issues, we do not consider i t  neces- 
sary to refer to them in detail except to say that  I here were facts in evi- 
dence permitting the inference of liability, and if i t  were otherwise, the 
evidence, as accepted by the jury, all tended to :,how that  the contract, 
if made, was by way of compromise and adju:,tment of a bona fide 
claim on the part of plaintiff against the company. Such an  adjustment 
will afford a sufficient consideration for the agreement whether the 
claim was well grounded or not. Dunbar v. Dunbar, 180 Mass. 170; 
Dickerson v. Dickerson, 19 Ga. App. 269; 6 R.C.L. 662, title Contracts, 
sec. 71; 5 R.C.L. 890, title Compromise, sec. 13, see generally on Suffic- 
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iency of Consideration; Brown u. Taylor,  174 N.C. 423; Spencer V .  

Bynum,  169 N.C. 119; Im t l t u t e  v. JIeCane, 165 K.C. 6-14 
I n  the 3Inssachlisetts caze it n-a held that  a coiiiproiiiise cannot be 

avoided for want of consideration, where iilade in settlement of a de- 
nland arising under n preuous agreement between the parties whicli 
had been performed for s e ~ e r a l  y e a r s ,  and which one of them insisted 
was valid and binding. Digest talien from 94 A.P.R. 623. And the prin- 
ciple is well stated in tlie Georgia case as follows: "It is ~vell  settled 
that  the law favors con~proniises, when made in good faith, whereby 
disputed claims are settled, and especially is this true when related to 
family controversies; and a promise, when thus made, in extinguish- 
ment of a doubtful claim, furnishes ssufficient consideration to support 
a valid contract. TTTliile it is not necessary that the contention which 
forms the basis of such a compromise shall be meritorious in order to  
support the promise, yet  it is essential in order to furnish a considera- 
tion therefor, that  the contention be made in good faith and be honestly 
believed in." h position especially exigent here, where the agreement 
was entered upon and lived up to by the parties for twelve years, and 
until plamtiff's claim for the injury is otlier\vise barred by the statute 
of limitations. 

Defendant insists further that there is no evidence of a valid agree- 
ment by any one having authority to bind the company. This contract 
to take on a crippled employee for life is so out of the usual tha t  au- 
thority to make it n-oulcl assuredly not come under t l ~ e  ordinary powers 
of a mere foreman or boss, or even of an agent of mere general poIvers. 
Stephens 21. Lwnber  Po., 1 G O  N.C. 108. Rut, in addition to the tes- 
timony of plaintiff that  Roberts, ~ 1 1 0  purported to act for the company, 
was "operating the mill a t  the time" there ~vere facts in evidence 
tending to show that the company paid for the operation aniputat- 
ing plaintiff's arm, and that  tlie oivner of tlie plant and the general 
superintendent both personally knew of the injury and the ani- 
putation, and that  plaintiff was taken back with their employ- (490) 
inent a t  the same wages, notwithstanding the loss of his arm, 
and they knew, or should have known, the condition of his return and 
the agreement concerning his employment, assuredly they had every 
opportunity to know, and there were facts sufficient to excite inquiry as 
to the terms of his further employment. As said in Powell v. Lzi?nbe~ 
Po. ,  168 N.C. 632: "The scopc of the implied antllority of an agent may 
be extended by acts indicating authority wllich the principal has ap- 
proved, or knowingly or, a t  times, negligently permitted the agent to  
do in tlie course of his employment." It appeared that  this man, hav- 
ing only one arm, ~i-as on the employer's payroll a t  the price of a full 
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hand for twelve years, and if the management didn't know of the terms 
of plaintiff's employment their negligence in this respect should be im- 
puted to them for knowledge. Again, it is very earnestly contended by 
appellant that the contract is too indefinite, and for this reason no re- 
covery can be had thereon. I t  will be noted that this exception assumes 
the existence of the contract, and the jury has established i t  according 
to plaintiff's version. This being true, there is no uncertainty as to the 
terms which the parties hare selected in which 1.0 express their agree- 
ment that plaintiff during his life would be given a living wage re- 
quired for the support of himself and family. The person, the purpose, 
and the time of the contract are clearly given, anc the only objection a t  
all possible would be as to the difficulty in fixing upon the amount to 
be paid, or the value of the contract to plaintiff in case of breach. I t  is 
said by an intelligent writer on the subject that t;le law does not favor, 
but leans against, the destruction of contracts on account of uncertain- 
ty. Therefore, the courts will, if possible, so construe the contract as 
to carry into effect the reasonable intent of the parties, if it can be as- 
certained. 6 R.C.L. 648. And by another, that t h i ; ~  intent may be deter- 
mined a t  times by reference to extrinsic facts relevant to the inquiry. 
1 Page on Contracts (2 ed.), sec. 101. Applying these principles, and 
by reference to the facts in evidence, the capac~ty of the plaintiff to 
earn wages, his physical condition, the number clf his family, the cost 
of necessaries for an ordinary livelihood, t0geth.r with the mortuary 
tables, also in evidence, would, with other facts,, afford data, in our 
opinion, to enable a jury to come to a reasonatlle estimate as to the 
value of the contract held by plaintiff, reduced, of course, by the 
amount lie would be able to earn by diligent effort, and in this aspect 
the case was considered by the jury and the damages awarded. Con- 
tracts not dissimilar have been upheld with us arid other courts of ap- 
proved authority. Rhyne v. Rhyne, 151 N.C. 400; Lumber Co. v. 
Lumber Co., 165 Ala. 268; Henderson v .  Spratlen 44 Col. 278. 

As to the statute of limitations, the suit is on the contract, 
(491) and in this instance the right of action did not accrue to plain- 

tiff till a breach of same, which occurred in 1920. Pinnix v. 
Smithdeal, 182 N.C. 410. 

On careful consideration, we find no reversible error, and the judg- 
ment on the verdict is affirmed. 

No error. 

Cited: Insurance Co. v. Gavin, 187 K.C. 17; i'iunsz~cker v. Corbitt, 
187 N.C. 503; Stevens v .  R .  R., 187 N.C. 530; Jcnes v. Light Co., 206 
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N.C. 863;  Dotson  v. Guano  Co., 207 N.C. 636; C h e w  v. Leonard, 228 
S.C. 18;; Clnldress v. dbe les ,  240 N.C. 678. 

W. L. 3lcQUEES v. R. J. GRAHAJI. 

(Filed 10 May, 1022.) 

1. Boundaries - Eviclence-Streams-Adverse Possession-Limitati011 of 
Actions-Trespass-Deeds and  Conveyances--Color of Title. 

Defendant's trespass ul)on the lappage of land between the descriptions 
of the boundnries in the plaintiff's and defendant's deed, claimed by ad- 
verse poisession by the defendant, was made to depend upon the location 
of a divisional line called for in the plaintiff's deccl as cornering in a log 
road at  or near the east edge of Long Branch, but not calling for the run 
of the branch, and in the defendant's deed as "beginning a t  a black jack 
in Tarborough's corner, and runs with his line to McQueen's line, thence 
as said line." etc.: Hcld,  evidence was competent in defendant's behalf 
which tended to show that JlcQueen's line was a straight one running near 
the branch, and under this evidence it n a s  for the jury to determine the 
true dividing line upon the question of defendant's color; and that it was 
not a presumption of law, under this evidence, that the true dividing line 
rail with the run of the branch. 

2. Boundaries-Evidence. 
\There the true dividing line between the plaintiff and defendant is in 

dibpute in an action of tresl~ass, it is competent for a witness to testify as 
a fact within his o~vn  knowledge as to whether the line claimed by the 
defendant is in conformity with the description in the plaintiff's deed cor- 
nering the line a t  or inear n certain stream, and running thence with its 
eastern edge, etc. 

3. Same-Lappage-Adverse Possession-Color-Limitation of Actions. 
Where the defendant claims the lands in dispute, n-hich in an action of 

trespass is made to depend upon his adverse possession under color of title 
of a lappage hetn-een the description of a boundary in his own deed, and 
that of the plaintiff, eeren though the plaintiff may have shown a superior 
paper title, he may recover by showing actual and sufficient adverse posses- 
sion under his own deed as color of title, as against the constructive pos- 
session of the plaintiff. 

4. Same--Court Surveyor. 
It is competent for a surveyor appointed by the court to plat the land in 

dispute to show the contentions of the parties in an action for trespass in- 
volving the question of lappage of the lands, to state that he obtained the 
location of the beginning corner upon the information given him by a n  ad- 
joining owner, who was examined as a witness, and, a t  most, i t  mould be 
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harmless error in this case, as the corner was not found and the evidence 
could not affect the result. 

5. Same. 
Where an action of trespass depends upon the lappage of lands claimed 

by the parties, it is competent for a witness, testif,ging as a fact from his 
own knowledge, to state that the defendant's deed covered the locus in quo. 
or as to the true location of defendant's boundary 

6. Boundaries-Deeds and Conveyances-Acreage-.Evidence. 
Where the question of defendant's trespass depends upon the question of 

lappage between the lines called for in the plaintiff'; and defendant's deeds, 
eridence that the acreage giren in the plaintiff's deed would be greatly in- 
creased if the divisional line were located according to his contention, is 
relerant as a circumstance in the defendant's favor, though ordinarily the 
acreage is no part of the clescription, and the latter will control, unless the 
lines or boundaries are in doubt. 

7. Same--Court Surveyor. 
I t  is competent for a surreyor appointed by the court, who has platted 

the contention of the parties to an action of trespiss upon lands, depend- 
ing upon a lappage, to testify to the actual acreage called for by the d e  
scription in the plaintiff's deed, when otherwise competent and relevant to 
the inquiry. 

APPEAL by plaintiff from Kerr, J., a t  the October Term, 1921, 
(492) of CUMBERLAND. 

Averitt & Blackwell and Sinclair, Dye & Clark for plaintiff. 
Cook R. Cook and Rose & Rose for defendant. 

WALKER, J. The plaintiff brought this suit a g i n s t  the defendant, 
claiming ownership of a tract of land of 100 zcres, in Cumberland 
County, and alleging that the defendant had conimitted a trespass on 
the land. The defendant admitted the ownership tly the plaintiff of the 
land adjoining that of the defendant. He denied that he committed any 
trespass, and alleged that he was the owner of the disputed land under 
the deed referred to in his answer. There was a survey ordered by the 
court, and the land mas surveyed, when, as is alleged, the plaintiff was 
present with his deeds, and when the defendant was not present, but 
sufficient information was obtained by the surveyor to ascertain the 
location of the disputed land, and it appears from the testimony of the 
surveyor and from his plat that there was, as argued by defendant, a 
case of lappage of about 15 acres between the boundaries of the plain- 
tiff's deed and the boundaries of the defendant's deed. It is true that 
the plaintiff showed a chain of paper title running back for some years, 
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and there Tvas evidence on the part of the plaintiff of possession. The 
defendant also introduced paper title running back for some years, and 
he asserts that  the evidence of his possession of the fifteen acres 
lappage was direct and plenary, showing that  he had been in (493) 
actual possession of the disputed territory since the date of his 
deed, in 1903. H e  had cut wood and timber on it, had n-orked the tur- 
pentine, and had actually cleared up and cultivated a portion of it. 

The plaintiff contended that  Long Branch constitutes the defendant's 
boundary, and the defendant contended that  i t  was the "AIcQueen 
line," ~ d l i c h  is some ten or t ~ ~ e l r e  chains east of the actual run of Long 
Branch. One issue, as to the ownership and possession of the land, was 
submitted to a jury, and the verdict was in favor of the defendant. 
Judgment, and plaintiff appealed. 

We will take up the exceptions in the order adopted by the plaintiff 
in his brief: 

Assignment of error S o .  6 is treated by counsel first, and it seems to 
be taken entirely to the contention made by the plaintiff that  the de- 
fendant's deed covered no land cast of Long Branch, for the reason 
tliat the first call of the defendant's deed is as follo~vs: "Beginning a t  
a black gum in Yarborough's corner, and runs 11-ith his line . . . to 
AIcQueen's line, thence as said line." If it had been ascertained defi- 
nitely by the jury, or had been admitted tha t  "11IcQueen's line" was in 
Long Branch, the plaintiff might have reason to complain, but  i t  will 
be noted: 

1. That the deed to the plaintiff does not call for the run of Long 
Branch, but corners in "a log road a t  or near the east edge of Long 
Branch; thence with the east edge of said branch," etc. Under this 
phraseology i t  can be reasonably contended that  the Iine did not go to 
the run of the branch, but only skirted the edge of the sn-amp, "at  or 
near the east edge of the branch." 

2 .  Defendant contends tliat if there were no other evidence than the 
deeds offered by the plaintiff as to the location of his ~~este1-n line, the 
plaintiff might successfully maintain his position, but there is evidence 
in the record to show that  the "McQueen line," as generally recognized 
in tile community, was a straight line on the edge of the hill and on the 
e n d  side of Long Branch. E. G. Blake stated that he Tvas present when 
the land was surveyed, and the survey was made on the east edge of 
the brvanlp, and the line was a straight line. And the ~ ~ i t n e s s  Yar- 
borough testified that the '(JIcQueen line" was a straight line along the 
east edge of Long Branch, and that  there were marks on the Iine be- 
lox  the point "B" as it appears on the blue-print. The witness, D. S. 
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Jackson, stated that when Mr. Jessup, the county surveyor, ran the 
original line, lie lvas present, and that the division line called for a 
straight line. If this testimony was to be believed by the jury, and his 
Honor properly submitted the question to them, they had the right, 
under the same, to answer the issue in the defendmt's favor. 

The authorities cited in plaintiff's brief do not apply to the 
(494) facts of this case. There was no dispute as to the location of 

Long Branch, but there was a dispute as to the location of what 
was known in the community as the "hlcQueen line,'' and there was 
evidence on the part of the defendant to the effect that the McQueens 
had never had possession of any of the property west of the straight 
line contended for by the defendant as being the "PllcQueen line." 
Wlxn the actual location of the 1lcQueen line was in dispute, the court 
left the fact to be determined by the jury. 

The defendant having introduced evidence of 3, deed covering the 
fifteen acres lappage, if it did cover it, and an ac:tual adverse posses- 
sion, under that deed, since 1903, he was entitled to have the matter 
submitted to the jury under a proper charge from the court, so that 
they could pass upon the issue as to whether the land belonged to the 
plaintiff or to him. Even though the plaintiff may have shown a senior 
paper title, if the defendant could show that he n a s  in the actual ad- 
verse possessions of the lappage under a deed which covered the land 
in dispute, and the plaintiff could only show constructive possession, 
then the jury could a n s w r  the issue in the defend:mtls favor. Simmons 
v. BOX CO., 153 K.C. a t  p. 261; Currie v. Gilchrirt, 147 X.C. 648. I n  
this case the Court held as follo~vs: "We may, therefore, take i t  to be 
settled by this Court, by a long and unvarying line of decisions, that 
if the person who claims under the elder title have no actual possession 
on the lappage, such possession, although of a part only, by him who 
has the junior title, if adverse and continued for swen years, will con- 
fer a valid title for the whole of the interference, tqe title being out of 
the State." See, also, Boomer v. Gibbs, 114 N.C. 76; Asbury v. Fair, 
111 N.C. 251; Howell v. McCracken, 87 N.C. 399 Kerr v. Elliott, 61 
X.C. 601. I n  the same case the Court holds that wwn there is a claim 
by a junior grantee of title by adverse possession, under color, of the 
lappage of certain lands, and his possession is of such character and so 
continuous and adverse as to indicate that he is claiming the land be- 
yond the boundaries of the plaintiff's deed, upon competent evidence, 
the question is one for a jury, under proper instruci.ions from the court 
as to the legal effect of the possession. 

We do not see how it can be seriously contended that defendant's 
deeds do not constitute color of title. There is no contention that the 
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deeds do not cover any land a t  all, or that they are in any way void for 
indefiniteness or uncertainty of description. If there was no doubt about 
the fact that tlie NcQueen line was located as claimed by the plain- 
tiff, it niiglit then be contended with some reason that the deed covered 
no part of the land at  all, but when several witnesses testify positively 
that they were present when the division line was run, and that 
this division line is a part of defendant's boundary, the judge (495) 
did not err in allowing the jury to decide tlie controversy. 

I t  appears from plaintiff's brief that lie mainly relied upon the as- 
signment of error KO. 6, and that liis other exceptions relate only to 
the admission of evidence. 

Plaintiff contends that it was not proper to allow the surveyor, Smith, 
to testify as to liis efforts to find tlie beginning corner "A," and what 
Yarborough, the adjoining landowner told him about it. This evidence 
does not seem to be material to tlie real controversy, and if there was 
any error it was harmless. Szngleton v. Roebuck, 1'78 N.C. 203, where 
the Court said: "It was competent for the witness, wlien asked about 
the corner a t  the point, to state that lie knew where the stump was, 
and, besides, it appears to have been harmless and not prejudicial." 

Exceptions w r e  taken to questions asked the witness Yarborough, as 
to whether certain descriptions included tlie land in dispute. In  Single- 
ton v. Roebzcck, szipro, cited to us, tlie Court held that it is competent 
for a witness to state that a deed covers the land in dispute when he is 
stating facts TI-ithin his own knowledge. 

Other exceptions referred to in the assignments of error relate to the 
testimony of the witness Blake, as to tlie location of tlie line between 
&IcQueen and Graham, and he testified of his own knowledge that this 
line is a straight line. This testimony was clearly competent to show 
the location of the boundary line between plaintiff and defendant, 
which was a pertinent inquiry to be settled by the jury. He was not 
giving an opinion or hearsay, but was testifying to an actual fact, be- 
cause he was present when the Jackson land on the west of the line 
was surveyed, and i t  appears that ('the defendant's land is a part of a 
tract knokvn as tlie Jackson land." 

Certain exceptions relate to tlie cross-examination of plaintiff's wit- 
ness Smith, by which it was shown that tlie boundaries of plaintiff's 
deed, if run to the edge of Long Branch, would incIude 156 6/10 acres 
instead of 100 acres, as appears from the description set out in the com- 
plaint. This Court has held in several cases that while ordinarily tile 
number of acres mentioned in a deed constitutes no part of tlie descrip- 
tion, yet, where there is doubt as to the location of the land, or some of 
tlie lines, evidence which tends to show the acreage may sometimes be 
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relevant and important. I n  Czirrie v. Gilchrist, 14'7 K.C. 636, the Court 
used this language: ''Ordinarily, the number of xres  mentioned in a 
deed constitutes no part of the description, espet ially when there are 
specifications and localities given by which the land may be located, 
but in doubtful cases it may have weight as a cjrcumstance in aid of 

the description, and in some cases, in the absence of other defi- 
(496) nite descriptions, may have a controlling effect." See, also, 

TVhitaker v. Cover, 140 X.C. 280; Harrell 21. Butler, 92 N.C. 20; 
Barter v. Wilson, 93 N.C. 137, and as said in Lt4mber Co. v. Hutton, 
152 K.C. a t  p. 541: 'Where the location or boundary is doubtful, quan- 
tity becomes important." See, also, Peebles v. Grzham, 128 N.C. 227; 
Brown v. House, 116 N.C. 866; Cox v. Cox, 91 N.C. 256. It was certain- 
ly competent for the court surveyor to testify as to the actual acreage 
according to the plaintiff's contention, when he had made the official 
map and had actual knowledge of the facts. 

The defendant emphasizes the fact, in his brief, that though the plain- 
tiff lost on the issue submitted to the jury, he has now really more land 
than his deed calls for, but this is immaterial unless it may have some 
slight bearing on the location of the land in dispute, but we have not 
considered i t  in that light. 

The crucial question is as to the location of th: NcQueen line, and 
as the evidence was not all one way, and there is some doubt upon the 
question, it presented a case for the jury. 

The case of Roxe v. Lumber Co., 133 K.C. a t  marginal page (Anno. 
Ed.) 439, may be applicable here and show that tlie question raised, as 
to the location of the land, was a proper one for the jury. We there 
said: "The court seems to have excluded these deeds upon the supposi- 
tion that this Court had ruled a t  the former hearing of the case that 
when Catskin Swamp was called for it meant the edge of the swamp, 
and that the line should stop there. We do not so understand the former 
ruling. It is true that Furches, C. J., in Rowe v. Lumber Co., 128 N.C. 
301, said that certain authorities cited by him tended to sustain the 
view 'that a call to a swamp, and along a swamp, only goes to the 
swamp'; but by reference to other parts of the opinion, especially a t  
page 302, it will be seen that he mas referring to a call for an object on 
the margin of the swamp, and not to a call for the swamp generally, 
for he says: 'But the calls on the other two tracts on the east side are to 
points on tlie margin or banks of the swamp, and thence with the 
swamp.' K e  cannot think that the learned Chief Justice intended to 
repudiate the principle laid clown in Brooks v. Britt, 15 N.C. 481, that 
where there is a call for a swamp it is for the jury to say whether the 
margin or the run is intended, for he cited that case as one of the au- 
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tliorities in support of what lie had said a t  page 304. The last expres- 
sion of tlie opinion must be qualified and restricted by the particular 
facts of the case to which i t  referred. K e  still adhere to the doctrine so 
well stated by Gaston, J.. in Brooks v. Britt, supra, tha t  where a 
swamp is called for, ~ ~ h e t h c r  the run in the boggy and sunken land, or 
the margin of such boggy and sunken land, is the call of the 
grant, depends 'upon facts fit to be proved and proper to be (497) 
passed by the jury'; so tha t  in this case, where there is such a 
call, i t  must be governed by that principle, and l i k e ~ ~ i s e ,  where there 
is a call for Catskin or Catqkin Swamp or Catskin Crcek, whether the 
call refers to the run or tlie boggy or sunken land, it must, under the 
same authority, depend upon facts 'fit to be proved' and proper to be 
considered by the jury. This ruling will apply to all deeds not calling 
for tlie run in such manner as to leave no doubt that  it n-as intended as 
one of the lines of the tract." 

The court took the right view of the case, and no error is found in 
the record. 

No error. 

Cited: Etheridge v. TT'escott, 3-1-2 N.C. 641. 

SIRS. GERTIE SMITH ASD HUSBAND, ET AL V. ARCHIE BEAVER ET A t .  

(Filed 10 May, 1922.) 

Deeds and Conveyances-Husband and Wife--Probate Officers-Statutes 
-Certificates-dn1enchnents-Subsequent Certificate-Justices of the 
Peace--Notary Public. 

Where a justice of the peace has failed to certify his findings that the 
deed of the wife's lmds to her husband and herself to be held by them in 
entirety was not "u~lreasonable or injurious to her," as required, among 
other things, by C.S. 2315. he  nag not, after the death of the wife, xilidate 
the deed by 11lal;ing a new certificate including this vital finding as of the 
time of his first probate, or excuse himself upon the ground of ignorance or 
inadrertence. i t  being at  least required that she should have had due 
notice of this proposed action, and hare been afforded an opportunity to 
be heard; and the deed itself being roid under the statute, the will of the 
husband disposing of the loc~is  in quo is also ineffectual. Semble, after 
esecuting the first certificate, the pover of the justice ceased or became 
ftcwtzts oficio; but this point is not herein decided. 
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APPEAL by defendant from ~IIcElroy,  J., a t  November Term, 1921, 
of ROWAN. 

This was a civil action, commenced by the plaintiff before the clerk 
of the Superior Court, and transferred to the cmivil issue docket of 
Rowan County Superior Court. 

1. The plaintiffs brought the action for the partition of the lands 
in question, which they inherited from their mother, Mary Jane Bea- 
ver, as they alleged, the land having been beforme then conveyed by 
Simeon J. Beaver (who owned it) and mife, Mary J. Beaver, to said 
Mary J. Beaver, on 4 March, 1893, registered 15 March, 1893. The de- 
fendant, Archie Beaver, answered and set up sole seizin to the lands, 
claiming under a deed executed 2 November, 1917, by Simeon J. 

Beaver and wife, Mary J .  Beaver, to Sinleon C. Beaver and 
(498) mife, Mary Jane Beaver, recorded in Book 147, at  page 293, and 

under a will of S. C. Beaver, dated 27 hTo~.ember, 1919 (record, 
p. 16),  devising the land to the said Archie Beaver. 

2. S. C. Beaver died in February, 1921, and his wife, Mary J. 
Beaver, died in July, 1920. This suit was commenced on 20 June, 1921, 
and summons ITas served 21 June, 1921. After thcs summons was serv- 
ed, and long after the death of both S. C. Beave* and wife, Mary J. 
Beaver, the justice of the peace who took the prohate to the deed of 2 
November, 1917, executed a new probate, in acco-dance n-it11 the pro- 
visions of C.S. 2515. The court refused to adinit in evidence the deed 
with the new certificate. The only point involved in this case is the 
legal effect of the deed of 2 ITovember, 1917. If this deed is void, the 
plaintiffs were entitled to recover. 

Judge McElroy held as a matter of law that the deed was void, as 
the probate was not taken in accordance with the provisions of C.S. 
2515. 

The evidence as to the probate of the deed was substantially as 
follows: 

The following is the probate first taken by the justice on 2 Novem- 
ber, 1917: 

Be it remembered that on this 2 November, 1917, before the under- 
signed IT7. L. Kimball, a justice of the peace of said county, personally 
appeared Simeon C. Beaver and wife, Mary J. Beaver, the grantors 
named in the foregoing deed, and acknowledged the due execution 
thereof by them as their act and deed, and thereupon the said N a r y  
J .  Beaver, wife of Simeon C. Beaver, being by me privately examined, 



N.C. ] SPRING TERM, 1922. 535 

separate and apart from her said husband, touching her free consent to 
the execution of said deed, on such separate examination declared she 
axecuted the same freely, of her own will and accord and without any 
force, fear, or undue influence on the part of her said husband, or any 
other person, and does still voluntarily assent thereto. Therefore, let the 
said deed, together with this certificate, be registered. 

Witness my hand and private seal, date above written. 

TV. L. KIMBALL, [SEAL.] 
Justice of the Peace. 

The foregoing certificate of W. L. Kilnball, a justice of the peace of 
Rowan County, is adjudged to be in due form and according to law. 
Therefore, let the said deed, with the certificates, be registered. 

JOHN B. RIANLY, 
Deputy  Clerk Superior Court. 

Registered 10 November, 1917, a t  2 p.m., in Book 147, a t  p. 293. 
T o  the introduction of the foregoing deed the plaintiffs object. 

Objection sustained; defendants except. (499) 
IT'. L. Kiinball testified for defendants: "I am a justice of the 

peace of Rowan County, and have been a justice for about 18 or 20 
years. On 2 Soveinber, 1917, I drew a deed from Siineon C. Beaver 
and wife, Mary J. Beaver, to thcmselvcs. They were both present and 
gave directions as to how they wanted the deed drawn." 

"Q. I want you to state to the jury what directions they gave you 
as to the drawing of this deed." Plaintiffs object; objection overruled. 
A. "Alrs. Beaver wanted to make the land to her husband, and in the 
event one or the other would die, the land would go to the one that  
would survive. That  was the object. Tha t  was the way they wanted, 
and the intention they m n t e d .  This deed that  is shonm to me is in my 
own hand~r i t ing ,  and is the one I dre~v up. I took the acknowledgment 
of Mrs. and Mr.  Beaver, and took her private examination on 2 
November. 1917." 

"Q. TTThen you took her private examination on 2 November, 1917, 
I want you to tell the jury what facts, if any, what conclusions, if any, 
you found on that  day, and why you did not embody your findings and 
conclusions in the certificate of that  date?" Plaintiffs object; objection 
~ustained; defendants except. 

Questions by the court: 
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"Q. At the time you took this acknowledgment, did you attempt to 
do anything else except to take the ordinary private examination of the 
wife? A. I did ask more questions than I usually do. 

"Q. ,4t that time, you didn't mean to set cut anything different 
from the ordinary private examination? A. There was a good deal of 
discussion and talk. 

"Q. You didn't attempt to find the facts and adjudge the matters 
as required by this section of this Revisal? A. 3 o, sir. 

"Q. you didn't know that section was in existence? A. KO, sir." 
The following evidence was excluded: 

"Q. (Defendant's counsel) : Tell what conclusions you formed in 
your osvn mind when this deed was executed by firneon C. Beaver and 
wife to themselves? A. I came to the conclusion l.hat i t  certainly could 
not injure her. I t  never had been her land. It originally belonged to 
him and, as they both stated, he turned it over to her as protection, and 
she now turned it back, and in the event of his death i t  would go to 
her. She could not possibly be injured in any way. I found this a t  that 
time." 

To  the foregoing the plaintiffs object; objection sustained; defen- 
dants except. 

"Q. Did you come to that conclusion" A. I came to the 
(500) conclusion that it could not possibly be in,urious to her a t  that 

time." 
To the foregoing question and answer plaintiffs object; objection sus- 

tained. Evidence excluded; defendant excepts. 
"Q. After you found out that you had omi.ted your conclusions 

from the certificate, and that the lam required your conclusions to be 
embodied in your certificate, did you then file a new certificate to that 
deed? A. I did." 

To  the foregoing question and answer the plaintiffs object; objection 
sustained. Evidence excluded; the defendants exvept. 

'(Q. I s  this certificate attached to the deed which I hand you, that 
is, the certificate that you signed on 29 June, 192!1? A. Yes, sir." 

(This was after the death of both parties, and t?e new certificate was 
drawn up on 29 June, 1921.) 

"Q. Does this certificate, dated 29 June, 1921, embrace and set out 
your conclusions you came to on 2 November, 1917? A. Yes." 

Plaintiffs object; sustained; defendants except. 
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"Q. At the time you drew the deed on 2 Sovember, 1917, mention- 
ed in tlie pleadings, did you know that the law required your conclu- 
sions to be set out? A. No, sir." 

"Q. If you had known that there was such a larv, would you have 
embodied it in your certificate?" Plaintiffs objcct; sustained; defen- 
dant excepts. 

The defendant proposed to show that if the justice had known that 
the law required his conclusions to be put in his certificate, that he 
would have put them in, and that his findings and conclusions were 
omitted through ignorance or inadvertence. 

The defendant next offered in evidence the deed dated 2 November, 
1917, heretofore introduced in evidence, together with the certificate of 
probate signed by TV. L. IGmball, justice of the peace, on 20 June, 
1921, and registered in Book 167, page 99, ~vhich nenr certificate is in 
words and figures as follows (omitting acknowledgment and privy 
cxan~ination, which are in the usual form) : 

I further certify that on said 2 Xoveinber, 1917, I carefully examined 
into the facts causing the execution of said deed, and found that the 
original deed was in the name of Sin~eon C. Beaver, and that lie be- 
came financially involved, and in order to save his lands, executed a 
deed to his wife, Mary J. Beaver, and that she held the title to said 
lands in trust and upon the understanding and agreement to reconvey 
the same to him when called upon, and that she really had no interest 
in said real estate; I further find as a fact, at  said time, that the said 
Mary J. Beaver desired to execute a title to her said husband for said 
lands, and it was the purpose to so fix the title that the survivor 
should have tlie land a t  the death of the other. I also certify (501) 
that I found as a fact, on 2 November, 1917, that said convey- 
ance of said deed from Simeon C. Beaver and wife, Mary J. Beaver, 
was not unreasonable or injurious to her, the said N a r y  J. Beaver, and 
that no undue advantage was taken of her. ,411 of the foregoing facts 
were found by me, and the ackno~~ledglnent inade by Mary J. Beaver 
011 2 November, 1917, the date of tllc execution of the said deed, and 
the date the probate was made, and that these facts were omitted by 
me through ignorance of the law, mistake, and inadvertence. 

Witness my hand and private seal, this 29 June, 1921. 

ITT. L. KIMBALL, [SEAL.] 
Justice of the Peace. 

This certificate is to be read in connection vi th  and as a part of the 
deed heretofore offered in evidence. 
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The foregoing certificate of TT'. L. Kimball, a justice of the peace of 
Rowan County, is adjudged to be in due form and according to law. 
Therefore, let the said deed with this certificate be registered. 

J .  F, MCCUBBINS, 
Clerk Superior Court. 

Registered in Book 167, a t  page 99, on 4 July, 1921, a t  10 a.m. 
To  the introduction of the foregoing deed, with last certificate of 

probate, the plaintiffs object; sustained; defendarts except. 
Cross-examination: "I found out that my certiclcate of probate was 

improper when this case came up. I dictated my lrzst certificate." 
"Q. Could you dictate to the stenographer the certificate? A. Yes. 

On the private examination of the said hl. J. Beaver, she says that she 
executed the same freely, of her o m  will and accord, without any in- 
fluence. I find that she voluntarily said that she executed the deed 
voluntarily, without any fear of her husband or any one, and that she 
still voluntarily assents thereto, and that she further said that she 
wanted Mr. Beaver to have the land, that it mas his land, had been his 
land, and he had given i t  to her because he had g3t in a little trouble, 
intended to make i t  back as soon as the time came to do i t ;  the time 
had now come, and she wanted him to have it, in zase of his death she 
wanted it so that the one who would survive would get the land. As to 
the findings of fact that it was not injurious, this is an unusual certifi- 
cate, you know. I could not do that. It is not on our blanks. Defendants' 
counsel prepared the certificate. That is, he typewi-ote it, but I read i t  
over. I am willing to swear to anything that is on it. It is my certificate, 
if he did write it." 

R. A. Smith testified for defendants: "I was a magistrate and 
(502) drew a deed from Simeon C. Beaver and his wife, Mary J. 

Beaver. I do not remember who was present, but I know that 
he was present, and she also." 

"Q. (By defendant) 'You may state what they told you about this 
deed, the way they wanted it fixed, and what wa.3 the understanding, 
if any, between Simeon C. Beaver and Mary J. Beaver'." To the fore- 
going question plaintiffs object; sustained; defendants except. 

The defendant proposed to show by this witness the following facts: 
"I was called to his home to fix some papers for him. He wanted a 
deed made for the property; that it was Simeon C:. Beaver's property 
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and they wanted i t  made to his ~ ~ i f e .  I asked ~ h y ,  and he said, 'Well, 
he got into some trouble some way, and he wished to make the deed to 
her.' I drew the papers the best I knew how, and the papers were re- 
corded. Illy recollection was that lie wanted a deed made to her in 
order to keep from paying a certain sum, or sonletlling like tha t ;  there 
was some trouble that  he was looking for, and lie wanted to make this 
deed to his wife that  way." 

"Q. Was anything said about how long she was to hold i t  for him? 
A. I mould not be positive whether there was or not. Four or five years 
after this deed JTas made, she asked me if they could sell and make a 
good title, and I told them that they could, so far as I knew. I do not 
remember the number of acres." 

The judge charged tlle jury as follo~vs: "In this case of Smith v. 
Beaver, the defendant Archie Beaver relies entirely on the deed dated 
2 Sovember, 1917, which S. C. Beaver and his wife attempted to 
execute to S. C. Beaver and wife. The court instructs you, gentlemen, 
as a matter of law, that  the deed is void, and that  S. C. Beaver, under 
whom tlie defendant Archie Beaver claims, took nothing by it. Now, 
that  being the view of the l a v  taken by tlle court, it is unnecessary to 
go further into tlie facts, as he relies entirely on that  deed, and if the 
deed is void, he had no title whatever to this particular tract of land. 
The will of S. C. Beaver, so far as this tract of land is concerned, did 
not pass the title to it,  he did not own it, and he could not will it. As I 
understand it, there is another tract of land about which there is no 
controversy, devised by Beaver to this same defendant, Archie Beaver, 
but as the deed was void, any attempt that S. C. Beaver made to de- 
vise the land by the will, in so far as this particular tract of land is 
concerned, conveyed nothing. 

"Now, this court submits for your consideration the following issue, 
gentlemen: Are tlie plaintiffs the owners in fee simple of an  undivided 
three-fourths interest in the lands described in the complaint, as there- 
in alleged? 

"The court instructs you, gentlemen, that  if you believe the 
evidence taken in its light most favorable to the defendant (303) 
Archie Beaver, you will answer tha t  issue 'Yes.' If you do not 
believe the evidence, you will answer it 'No.' " 

T o  the foregoing charge, and to the court directing the jury tha t  if 
they believe the evidence they should ansver the issue "Yes," and to 
the failure to give instructions requested, the defendant excepted. 

The jury answered the issue "Yes." Judgment for plaintiff, and ex- 
ception by defendant, who appealed. 
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Rendlelnan & Rendlevzan for plaintiff. 
B. D. iZlcCubbins and R.  Lee Wright for deftwdants. 

WALKER, J., after stating the case: J17hate\er may be the true 
rule in cases of this kind, concerning the power c ~ f  the justice to alter 
his certificate, as to the probate of a deed and privy examination of a 
married woman, who was a party to it, lie cannot do so long after the 
probate was taken and the certificate had been iaade and filed (on 2 
November, 191T), and the deed duly registered or1 that date, when the 
justice admitted, in answer to questions from the ,udge, as was done in 
this case, that "he did not attempt to find the fwts  and adjudge the 
matters as required by section of the Revisal, and that he did not even 
know, at  the time (2  November, 191'7), that the section was in exist- 
ence," and it appears that both of the parties to the deed, husband and 
wife, were dead at  the time the justice made an entirely new certificate 
in which he attempts to find material facts not stated in his first cer- 
tificate, and essential to have been found and inserted in i t  a t  the time 
it was made. 

In  the case of Butler v. Butler, 169 N.C. 584, this Court, in con- 
sidering a somewhat similar case, said, through Ju:;tice Allen, a t  p. 588: 
"There is much conflict of authority as to the power of a judicial offi- 
cer to amend his certificate of probate after the nstrument he is pro- 
bating has passed from his hands, but it seems that the weight of au- 
thority is against the exercise of the power ( 1  Devlin on Deeds, sec. 
539 et seq.), and all agree that it is a power fraught with many dangers. 
The higher judicial tribunals are not permitted to correct their records 
without notice to the parties and without an opportunity to be heard, 
and if the position of the defendant can be maintained, a justice of the 
peace, who has no fixed place for the performance of his official duties, 
may a t  any time, and when parties cannot be heard, change his certifi- 
cate of probate and materially affect the titles of property." 

The exercise of the power of amendment by a justice in a case of this 
kind was fully discussed in the several opinions filel in Butler v. Butler, 

supra, and we need not extend that discussion but very little in 
(504) this opinion. The case of Jordan V .  Corey, E i  Ind. 385, where the 

Court held that the justice could amend his certificate, is said, 
in 1 A. & E. (2 ed.), a t  pp. 552 and 553, and notes, to have been disap- 
proved by the other courts as being wholly unsupported by reason or 
by precedents elsewhere, and the Supreme Court c ~ f  hlissouri, which a t  
one time adopted the same doctrine in Wannall v. Kern, 51 310. 150, 
afterwards disapproved and overruled the case in Gilbraith v. Gallivan, 
78 &lo. 456, and it was also criticised, and the Court refused to follow 
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it, in Grifith v. T'enters, 91  Ma.  366 124 A h l .  St. Rep. 918), where tlie 
subject is fully and exhaustively treated and inany authorities cited, 
showing how the question is viewed by the courts generally of this 
country. The Supreme Court of the United States had this question be- 
fore it in Elliott v. Lessee of Pemol,  1 Peters (U.S.) 328 (7 L. Ed. 164) 
where it was said: "Had the clerk authority to alter the record of his 
certificate of the acknowledgment of thc deed a t  any time after the 
record was inade? We are of the opinion he had not. K e  think he act- 
ed ininisterially and not judicially in tlie matter. Until his certificate 
of the ackno~vledgment of Elliott and wife was recorded, i t  was, in its 
nature, but  an act in pais, and alterable a t  the pleasure of the officer. 
But  the authority of the clerk to make and record a certificate of the 
ackno~vledginent of the deed was functus oficio as soon as the record 
was inade. B y  the exertion of his authority, the authority itself became 
exhausted. The act had become matter of record, fixed, permanent, and 
unalterable; and the  remaining powers and duty of the clerk were only 
to keep and preserve the record safely. If a clerk may, after a deed, to- 
gether with the acknowledgment or probate thereof, have been cominit- 
ted to record, under color of amendment, add anything to the record of 
the acknowledgment, we can see no just reason why he may not also 
subtract from it. The doctrine that  a clerk may at  any time, ~ i t h o u t  
limitation, alter the record of the acknon-ledgment of a deed made in 
his office would be, in practice, of very dangerous consequence to tlie 
land titles of the country, and cannot receive the sanction of this 
Court." There are numerous cases to the same effect. But  we will not 
base our decision of this case upon a lack of power residing in the pro- 
bate officer to  amend his certificate after i t  has been fully executed, 
filed, and acted upon by a registration of the deed, or instrument, for 
we are of the opinion that  if such a power exists, i t  should not extend 
to a case like the one we are now considering, as before any such 
power should be exerted, the party (for instance, the feme covert) 
whose interests may be, and likely will be, materially and vitally 
affectcd by it. should ha re  had notice of what was intended to be done 
a reasonable time before it was done, and a fair opportunity to 
be heard in opposition to it, and to defend and safeguard her (505) 
rights, and such a n  anlendment should not be permitted after 
the death of the feme, who is by the statute required to be privately 
examined separate and apart  from her husband, and who mould be the 
only ~vitness, except the justice, to the fact, as to whether her esamina- 
tion by him was conducted according to the statute (Rev. 2107; C.S. 
25153, otherwise those claiming under her would be completely a t  the 
mercy of the probate officer, and this limitation upon his power is more 
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imperatively required because by the statute his f ndings are made con- 
clusive. Tha t  parties are entitled to notice, and a hearing, before sub- 
stantial and material alterations can in any event be made would seem 
to require no authority, as Justice Allen said in the Butler case, supra, 
and we repeat i t  here, because of its great importance, even "the higher 
tribunals are not permitted to correct their records without notice to the 
parties and without an opportunity to be heard," and further, he said: 
"And if the position of the defendant can be maintained, a justice of 
the peace, who has no fixed place for the performance of his official 
duties, may, a t  any time and when parties cannot be heard, change the 
certificate of probate and materially affect the tiile to property." This 
matter has been considered in the courts of other jurisdictions. I n  En- 
terprise Transzt Co. v. Shecdy, 49 Ain. Rep. 130, the headnote reads: 
"A notary public, having made and delivered a cefective certificate of 
acknowledgment of a deed, cannot amend it ir the absence of the 
grantor." And the Court said in its opinion: "This attempt to impart 
life to a void instrument has the merit of noveltj.. When Mrs. Sheedy 
affiixed her name to the written instrument and acknowledged it, the 
acknowledgment was confessedly so dc>fective as not to bind her or pass 
her title to  the land. I t  was then delivered, and ~ l e v e n  days thereafter 
recorded. More than five months after the acknonledgment was actual- 
ly taken, and tlie certificate thereof signed by the notary public in- 
dorsed thereon, he wrote and signed a second certificate of acknowledg- 
ment. The parties to the instrument did not again come before him, 
but he certifies what occurred months before. T o  this last certificate he 
adds facts not contained in his former certificate, with a view and for 
the purpose of making valid the writing of a nxirried woman, which 
was then invalid. Effect cannot be given to this latter action of the 
notary public." And Merritf v. Yates, 71 Ill. 638 (22 Am. Rep. 128), 
where a similar question was presented, the Court said: "It is also 
contended tha t  the subsequent certificate, written by the justice of 
the peace on the deed. some years after the first was made, cured the 
defective certificate, although tlie deed was not reacknowledged. We  
have been referred to no precedent for such actior, and we would con- 

fidently expect tha t  none could be found. Anciently, such ac- 
(506) knowledgments could only be taken in open court, and entered 

on the records of the court in proceedings tedious, expensive, and 
encumbered with much form. It was a t  tha t  time regarded of too much 
moment to be left to tlie loose and uncertain act on of unskilled per- 
sons, and the title to property held by married women was guarded 
with such care as only to permit i t  to be divested by  the judgment of 
a court of record. Justices of the peace, and the other enumerated 
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officers, have, however, under our laws, been entrusted with the power 
to take and certify such acknowledgments, and when in conformity 
with the statute, the act  is clothed with the same force and effect that  
was anciently produced by the judgment of a court of record. It is said 
tha t  courts of record permit amendments to their records - sheriffs to 
amend their returns, and compel officers by mandanzzis to perform legal 
duties. There is no rule more rigidly enforced than tha t  the opposite 
party must have notice in all cases of amendments of records in mat- 
ters of substance, and the ainendment here is of the very essence of tlie 
conveyance itself. And i t  is true that  the court, in a proper case, and on 
notice to tlie opposite party, will permit the sheriff to anlend his return. 
O'Connor zl. Wllson, 57 Ill. 226. But  we are aware of no statute or 
common-la1~7 practice which authorizes or in any manner sanctions the 
right of justices of the  peace to anlend their records after they have 
once been made. T o  allow a justice to make alterations and changes in 
his records, a t  will and according to his whim, would be fraught with 
evil and wrong that  mould be oppressive. Such a power has not been 
entrusted to the higher courts, and cannot be exercised by these in- 
ferior jurisdictions." The Court further observed that  the failure of the 
officer to properly t ake  and certify the probate may seriously affect the 
rights of parties, "but tha t  is no ground for violating rules tha t  have 
governed the purchase and sale of real estate from the organization of 
our State," and that  the defendant must be left to any other remedy 
he may have in law or equity, if lie has any. I t  was finally held that  
the deed, the certificate to which was altered, was improperly read in 
evidence, and for that  reason the judgment was reversed. W e  have a 
provision in our law (Code, sec. 1266; Rev. 1081; C.S. 3321) for cor- 
recting errors in the registration of instruments, but  i t  requires notice 
and a hearing before any material correction is made therein. 

I n  a case like ours, where the amendment of the certificate is fraught 
with such grave consequences, the well settled rule as to notice and 
hearing should not be departed from. For these reasons we have reach- 
ed tlie conclusion that  the evidence as to the new certificate, and also 
the other evidence relating to it, and tlie alteration of the first certifi- 
cate, was properly excluded by Judge AlcElroy a t  the trial of the case. 

We again direct particular attention to the fact, before clos- 
ing, that  the justice admitted, when examined by the judge, that  (507) 
"lie made no attempt to find tlie facts and adjudge the  matters 
as required by Rev. 2107 ((3.8. 2515), and was not even aware of its 
existence, and his evidence substantially amounts to no more than this, 
tha t  if he had known of tlie law, he ~ o u l d  have found the facts and his 
conclusions thereon and stated them in the original certificate. As said 
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by Justice Allen, in Butler v. Butle~., supra, a t  pp. 588 and 589, "The 
remainder of the certificate of that date (1912) is in regular form, and 
gives evidence of the acts of an official of some experience, and if he 
then knew that it was necessary to adjudicate that the conveyance was 
not unreasonable, and not injurious to the wife, and he did so adjudi- 
cate a t  that time, he would have included i t  in his certificate." The 
fact that this was not done is strong proof th:it he is mistaking his 
findings of 1921 for those which he should h a . ~ e  made in 1917, but 
n-hich he evidently did not make, as the law rmequired, and insert in 
his certificate. If he did find the facts, why did l e  do so, if he did not 
know it was necessary to consider the matter? The evidence, viewed as 
a whole, is entirely of too unsatisfactory a charmter to induce a court 
to act upon it, and reform as solemn an instruin13nt as the acknowledg- 
ment and private examination of a married woman. 

-4 full and exhaustive consideration of the genwaI power of a justice, 
or probate officer, to materially alter his certificate once given and 
upon which the deed has been regiktered, will be found in Grifin v. 
Ventress, 91 -41a. 918 (24 Am. Reports 918). 

.Is defendant relied entirely on the validity oi the deed in question, 
and it being invalid as to Mrs. Beaver, he acquired no title to i t  under 
the deed, and consequently none under Mr. Beaver's will, the title re- 
maining in Mrs. Beaver, because the deed not ha;ing been executed and 
probated properly was void as to her. Kenrney v. Vann, 154 N.C. 311; 
Wallin v. Rice, 170 N.C. 417; Butler v. Butler, 169 N.C. 584; Foster 
v. TVilliams, 182 K.C. 632. 

It must be understood that we confine our decision strictly to the 
grounds stated in it, and it should not be coni.trued as covering the 
general and broader question as to whether the certificate of a justice, 
as probate officer, can be materially amended after it has been com- 
pleted and passed from his possession, and the deed has been registered 
upon it. We decide the case on other grounds. 

There was no error in the rulings and judgment of the court, and i t  
will be so certified. 

S o  error. 

Cited: R7hitten v. Peace, 188 N.C. 303 
Caldxell v. Blount, 193 N.C. 562. 

; Best 21. Utley, 189 N.C. 361; 
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(Filed 17  May, 1922.) 

1. Payment-Application-Debt. 
Where a dehtor owes two or more debts to the same person, the creditor 

must apply a partial payment thereon in accordance with the direction of 
the debtor made a t  or before the time the payment was made. 

2. Same-Trusts-Contracts-Banks a n d  Banking-Defalcation. 
d defaulting cashier of a banli used a part of the misappropriated funds 

in his father's bnsiuess, alld atter the death of the latter, his heirs a t  law 
entered into a nritten agreement ~ i t l i  the bauli that the administrator re- 
1m.r the amount of the default out of the father's estate, to the extent avail- 
able, and the defaulting son by the hame iiistrument pledged certain of 
his notes and securities to the pnylucmt of the balance, the whole amount 
of the repayment not to exceed a ccrtain sum: Held, the bank under the 
terms of the trust  as iiot entitled to credit the proceeds of the notes and 
securities of the defaulting son, b e ~ o r d  the specified sum, without the con- 
seut of all of the parties to tlie agreement. 

APPEAL by plaintiffs from Crnrimer, J., a t  ?\larch Term, 1922, of 
CARTERET. 

Prior to 7 August, 1916, Thomas Thomas was, and had been for 
many years, the cashier of the defendant bank, and by reason of his 
misappropriation of the funds and securities of said bank, he was short 
in his accounts to the amount of $71,000. His father, hlonzo Tliomas, 
was in default as treasurer of Carteret County, and as was also Thomas 
Thomas, who succeeded him as treasurer. Representatives of the said 
Alonzo Thomas's estate, Thomas Thomas, and the plaintiff in this case, 
for the purp0.e of making safe these shortages to the county, and to 
the bank, and of presenting to the Governor an application for the 
pardon of the said Thomas Thomas on the ground that they had been 
made good, which pardon was thereby obtained, entered into an agrez- 
ment with the bank 13 RIarch, 1917, hypothecating certain notes and 
mortgages, anlong then1 two belonging to Tliomas Tliomas, as follom: 

b'TT'llereas the parties of the first part have executed their several 
notes and mortgages to tlie party of the second part to secure such 
sums as may be due and owing said bank by the said Thomas Thomas, 
the former cashier, and whereas it is ascertained and has been admitted 
that the cstate of Alonzo Thomas, deceased, is indebted to the said 
bank in the sum of $40,476.28 for moneys of said bank used in the busi- 
ness of said Alonzo Thomas, through the said Thomas Thomas, cash- 
ier, and i t  appearing that an administrator ~ i t h  the will annexed of the 
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estate of Alonzo Thonlas has been appointed to wind up said estate 
and pay its debts: 

"NOW, therefore, the said parties of the first part agree to and 
(509) mith said party of the second part, that sa,d mortgages and notes 

so executed by them are hereby in all respects confirmed for 
the purpose of securing said bank to the sum nclt exceeding $53,000 to 
be reduced by the application by the administrators of said Alonzo 
Thomas's estate so far as the assets of said estate coming into their 
hands for such purpose. 

"It being agreed that said notes and mortgage! shall be held by said 
bank only for such sum as may be due to said bank by said Thomas 
Thomas, not exceeding $53,000, after the payment to said bank of all 
such sums as said administrators shall realize from said estate of said 
Alonzo Thomas for such purpose." 

At the trial the following facts were agreed upon: 

"1. That the plaintiff's two mortgages, together with the mortgage 
given by Isabella hlidgette for $7,000 and a mortgage given by 3Irs. 
Julia Perry for $3,000 and a mortgage given by Thomas Thomas and 
wife for $8,000 and an assigned mortgage made t ~ y  Thomas Thomas to 
the Bank of Beaufort for $2,000, were held by the defendant on 13 
hlarch, 1917, both being dated 5 August, 1916, said securities being held 
a t  the date of the execution of the instrument dated 13 iCIarch, 1913, as 
copied in the eighth paragraph of the further defense set up by the 
defendant Bank of Beaufort in its answer filed 17 June, 1920, which 
instrument of 13 hlarch, 1917, is made a part of lhis section as fully as 
if set out in full herein, said two mortgages of plttintiff and ratification 
dated 13 hlarch, 1917, are hereby agreed to be vrzlid and binding. 

"2. That the said $55,000, and interest, is hereby credited with 
$49,651.68, being $40,478.28, mith interest from 11 July, 1916, until 10 
April, 1920, paid by the estate of kdonzo Thomas on 24 April, 1920. 

"3. That without any agreement, except the agreement of 13 March, 
1917, hereinbefore recited, the defendant Bank of Beaufort collected 
from the Thomas Thomas's assigned note and ~nortgage, described in 
the instrument of 13 3Iarc11, 1917, on 17 April, 19213, $2,000, with interest 
thereon from 13 August, 1916, amounting to $2,664, and on 23 Decem- 
ber, 1920, the defendant Bank of Beaufort collxted on the Thomas 
Thomas $8,000 note and mortgage $5.076.81, being the proceeds of the 
foreclosure of the said instrument. 

"4. It is agreed by the parties hereto that the payment by the estate 
of Alonzo Thomas shall go as a credit on the $55,000 liability, and it 
is contended by the plaintiffs that the t ~ o  items paid from the Thomas 
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Tllomas assigned note and mortgage and his $8,000 assigned mortgage 
shall also go as a credit on the $55,000 liability. It is contended by the 
defendant Bank of Beaufort that the t ~ o  said Thomas Thomas items 
shall be credited on the additional shortage n-hich existed in excess of 
tlie $33,000 and interest, said outside shortage being sufficient in amount 
to consume the two Tlioinas Thomas payments. 

"3. I t  is agreed that the plaintiff's liability secured on the 
mortgage deeds is 319 of the total balance due on the $55,000 (510) 
mortgage and interest, based in Isabella Nidgette's assuming 
7/27 of the total liability and Mrs. ,Julia Perry's assuming 5/27 of the 
total liability, and that unless said respective amounts shall be assumed 
under the mortgage, sucli as are not assumed arc to be hereafter ad- 
justed as to the plaintiffs' liability, and a judgment herein is not to re- 
lease the plaintiffs from any liability they would otherwise have on 
them under the facts licreinhefore set out and not to release their prop- 
erty so far as i t  would otherwise be legally llable for the same. 

6 .  I t  ic  agreed that the court shall pass upon the legal matters in- 
volved as to the application of the t ~ ~ o  Thomas Thomas items, with the 
right of exception and appeal by the two parties." 

Cpon this agreed state of facts the court adjudged that "the plaintiffs 
were not entitled to the credit of the two items of $2,664 and $5,076.81 
recei~ecl from tlie procecds of the sale of tlie t ~ o  Thoinas Thomas 
items referred to in the third paragraph of the agreed statement of 
facts,'' and adjudged that there n-as a balance due and unpaid on the 
agreement of 13 Rlarch, 1917, including interest, of $17,392.12, interest, 
and that the defendant bank recover of the plaintiffs 5/9 thereof and 
the costs, and that the other 4/9 of said debt be treated as set out in 
the agreed facts, and directed a sale of the property referred to and in 
the manner prescribed. 

The plaintiffs excepted: (1) That the court did not allow as a credit 
the Thomas Thomas items of $2,664 and $3,076.81, as set out in the 
above agreement of facts, and appealed. 

Ward R. Tfard and James D. Parker for plaintiffs. 
Julius F .  Duncan, 31oore R. Dunn, and Guion & Guion for defen- 

dants. 

C L . ~ K ,  C.J. There is only one question raised by this appeal. By 
the agreement of these parties these securities were dedicated to pay 
the part of the $55,000 shortage which was not discharged by the Alonzo 
Thomas estate. The defendant bank, after crediting the $10,000 received 
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THOMAS I:. BAXK. 

from the surety company on the $71,000 shortage, took the two 
items involved in this controversy without tlie consent of any person 
connected with it and applied them to the excess over tlie $55,000 un- 
paid after crediting the bond proceeds. 

The defendant bank, instead of applying the trust security as re- 
quired by the contract, without authority from any of the parties of 
that instrument, applied the two items in controversy to a shortage 
over and above the $55,000 secured by the agreement. 

It is settled  la^ that where a debtor owes two or more debts 
(511) and ~nakes a payment, it must be app1il.d according to his di- 

rection made a t  or before the time it was made. French v. Rich- 
ardson, 167 N.C. 41; Stone v. Ritch, 160 N.C. 161; Young v. Alford, 
118 K.C. 215; Moose v. Barnhardt, 116 N.C. '785; Vick v. Smith, 83 
N.C. 80. Tlie judgment must be modified by crediting the total amount 
of which the plaintiffs were charged with 3/9, with the said items of 
$2,664 and $5,076.81 set out in plaintiff's excepiion. 

It would seem a hardship that as Thomas Tliomas is bound for the 
unpaid part of the excess of $53,000, that thew funds should not be 
credited thereon, but the plaintiffs and the deEendant, by the agree- 
ment of 13 March, 1917, agreed that these fin: papers should be ap- 
plied to said sum of $35,000, and it is agreed tl-erein that the proceeds 
thereof are to be devoted to the purpose of se1:uring to the bank the 
sum not exceeding $55,000 to be reduced by the application by the ad- 
ministrators of said -4lonzo Thomas's estate as far as the assets of said 
estate coming into their hands for such purpose; and it was further 
provided: "It being agreed that the said notes and mortgages shall be 
held by said bank only for such sum as may be due to said bank by 
said Thonlas Thoinas, not exceeding $55,000, after the payment to said 
bank of all such sums as said administrators shall realize from said 
estate of said Alonzo Thomas for such purpose." 

The bank could not, therefore, take the prin:ipal debtor's securities 
under this hypothecation and apply them to outside shortage. It is 
true that Thomas Thomas is liable for the e x c e ~  over $35,000, but by 
this agreement these two securities hypothecat~d by him were to be 
applied to tlie $.55,000 debt only, and if not so applied, it would in- 
crease to that extent the sum to be collected out of the plaintiffs, the 
other parties to the agreement of 13 3larch, 191.7, under which the se- 
curities were hypothecated. 

Reversed. 

Cited: Bryant v. dizcrray, 239 N.C. 22. 
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LEAICSTILLE WOOLES MILLS v. SPRAT WATER POWER LYD LAND 
COJIPAXT AxD C. R. AIcITER. 

(Filed 17 May, 1922.) 

1. Appeal and  Error-Record-Findings-Equity-Mandatory Injunctioi~. 
Where the Superior Court, having heard the matter, has granted a man- 

datory injuuctioii ~ i t h o u t  haviug formally found the facts upon which it 
had been iswed, the matters involved beiug purely equitable, the Supreme 
Court, on appeal, nlny examine the evidence presei~ted by the parties, form 
its own conclusious, and therefrom determine whether the plaintiff is 
equitably entitled to the relief sought. 

2. Injunction-3laildiltory Injunction-Equity. 
The characteristics betwceu the granting of a preventive and mandatory 

injunction do not now predominate, each requiring the same exercise of 
caution by the courts as the other; and where the party seeking a manda- 
tory iujunction for the protection of easements and property rights bas not 
slept on his rights, and the rights asserted are clear and their violation 
palpable. the n-rit will generally be issued without exclusive regard to the 
filial determination of the merits, and the defendant, upon the plaintiff's 
success, compelled to undo what he has done. 

3. Sa~1le-Higl~\vays-Dri~~e~vays-Easei11ent~-Final Hearing-Issues. 
There was eridence tenciing to show that defendaut's land entirely sur- 

ro~~nded the manufacturing plant of the plaintiff. except where it had access 
by a driveway to a public highn-ay: aud that the commissioners of the 
couuty l ia~ing refused to construct the highway as the defendant clesired, 
the defendant, through its agent, and in accordance with the agent's p r e  
riouslr expressed threat, nevertheless so constructed the highway as to 
  re vent plaintiff's illgrew and egress to its plant by vehicles over its drive- 
n a y ;  and with such rapidity as to prevent other relief than that by man- 
datory injunction which he seeks in his action: Held, upon the prima facie 
case so established, the l~laintiff is eutitled to the equitable relief sought, 
without regard to tlie final determination of the other facts in controversy 
as to plaintiff's ultimate rights. 

APPEAL by defendants from Hnrding, J., at  chambers, 16 
January, 1922, from ROCKIXGHAM. (512) 

Application for mandatory injunction. There was evidence 
tending to sho~v the facts to be as follon-s: Plaintiff is the owner of 
1% acres of land in the unincorporated town of Spray, on which its 
mill is situated. Its premises, except where the driveway connects with 
the public road, are surrounded by tlie lands of the water power and 
land company and allied corporations. Plaintiff was incorporated and 
began nlanufacturing woolen products upon its premises about 1881, 
and in 1893 acquired certain water rights and a title to its property by 
deed executed by the water porver and land company. A driveway con- 
necting the mill with the public road was used by the plaintiff from 
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1884 (date of deed), and then continuously until i t  was obstructed by 
defendants (December, 1921). The board of cclunty commissioners or- 
dered the Morgan Foard road in Spray to be rebuilt, regraded, and 
paved with asphalt, and the water power and land company and the 
Leaksville Woolen Mills agreed to pay one-half the costs. At several 
meetings of the board of coininissioners during October and November, 
1921, the defendant hIcIver, acting as agent of his codefendant, in- 
sisted that the road be widened from five to ten feet a t  the place where 
it was intersected by the driveway from plaintiff's property. The plain- 
tiff objected on the ground that its driveway would thereby be ob- 
structed, and that i t  had no other available out1:t; and on 9 November, 

1921, the commissioners matie an order that the road between 
(513) the Leaksville Cotton Mills and the L~.aksville Woolen Mills 

be narrowed so as not to interfere wit i the driveway of the 
plaintiff. On 5 December the commissioners 1mt again and made an- 
other order to the effect that the road be widened five feet on the side 
across from the opposite plaintiff's premises. 'The defendant McIver 
then said, in the presence of the board, that if they did not build the 
road as contended by defendants, he (meaning 30th defendants) would 
do so. Early in the morning of 6 December, the (defendants, with a force 
of men and equipment, constructed an embankment upon the driveway 
about twenty feet in length and seven in height and ten to twelve in 
width. This embankment obstructed the plaintiff's right of ingress and 
egress with vehicles. The plaintiff contended that it was entitled to the 
driveway as an easement, as a right appurtenant to its premises, and 
incidentally as a way of necessity. 

The defendants contended that another driveway or outlet could be 
provided on the plaintiff's property which would be not less convenient 
than the other; that the driveway was really on the land of the de- 
fendant company, and the plaintiff's use of il was permissive; that 
the portion of the road complained of was laid out in accordance with 
the contract made by the water power and land company and the 
Leaksville Cotton Mills with the board of coirmissioners; that if the 
alleged obstruction be rernoved the road will 3e left in a dangerous 
condition; and that plaintiff can be compensated in money. Numerous 
affidavits in proof of these claims were read by the parties a t  the 
hearing. 

Judge Harding rendered judgment for plaintiff; defendants appealed. 

Clarkson, Taliaferro B Clarkson, Ivie, Trcltter & Johnston, and 
Manly, Hendren & Womble for plaintiff. 

P. W. Glidewell, S. P. Graves, and A. L. Brooks for defendants. 
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ADAJIS, J. By  application for a mandatory injunction the plaintiff 
seeks relief from the defendants' alleged inmsion of its proprietary 
rights. I n  the decree his Honor did not incorporate a formal finding 
of the facts, possibly because as to questions of fact this court, in mat- 
ters purely equitable, may exanline the evidence and form its own con- 
clusion. We  must, therefore, consider the affidavits and the record evi- 
dence presented by the parties and determine therefrom whether the 
plaintiff is equitably entitled to the desired relief. 

With reference to their nature injunctions are classified as preventive 
and mandatory-the former conmanding a party to refrain from do- 
ing an act, and the latter coinmanding tlie performance of some posi- 
tive act. While in the greater number of instances injunction is a pre- 
ventive remedy, there ib no doubt that  the court has jurisdiction to 
issue a preliminary mandatory injunction where the case is 
urgent and the  riglit is clear; and, if necessary to meet the (514) 
exigencies of a particular situation, the injunctive decree may 
be both preventive and mandatory. Beach on Inj., sec. 97; High on 
Inj., sec 1 et seq.; 22 Cyc. 741 e t  seq. Under the former practice the 
mandatory injunction was distinguished by two characteristics; its in- 
freauent use and its indirect terms. The American courts were not in- 
clined to grant such preliminary order, and when they yielded e z  
necessitate they usually accomplished their purpose by a writ which 
FTas apparently prohibitory. Bispham's Prin. of Equity, sec. 400 e t  seq. 
But  these cliaracteristics no longer uredominate. A t  to the circum- - A 

stances under which the writ should be issued, Sir George Jessel, Master 
of the Rolls in 1875, expressed tlie opinion that  the same caution, neither 
more nor less, ought to be exercised by courts in granting mandatory 
injunctions as in granting preventive. Beach, supra, sec. 101; S m i t h  v. 
Smith. L.R. 20 Eq. 300. Bispham's statement is almost identical: 
"Indeed, there would seem to be no good reason why, in a proper case, 
a mandatory injunction should not issue upon preliminary hearing. 
Gross violations of rights may occur in the shortest possible time, and 
a few hours wrongdoing may result in the creation of an  intolerable 
nuisance, or in the production of an injury which, if prolonged, might 
soon become irreparable. I n  such cases the interposition of the strong 
arm of tlie chancellor ought to be most swift; and if the inlmediate 
relief afforded could not, in a proper case, be restorative as well as 
prohibitory, no adequate redress would, in many instances, be given." 
Prin. of Eq., p. 638. And as to the indirect terms of the writ, Walker, J., 
pertinently remarks: "Why not call this process by its right name in- 
stead of granting  hat is really mandatory under the guise of pre- 
ventive relief? When this is done, n.e are trying to  deceive ourselves, 
for no good or practical reason, when we know -what we are actually 
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doing or what tlie inevitable effect will be. I t  is simply adherence to an 
old form and custom of tlie court of equity, wl~ich did not even gain 
the approval of some of its ablest chancellors. In  modern times, since 
we try to call things by their true and appropriai e titles, so me may be 
better understood, the decided trend of the courts, especially in this 
country, is towards a more sensible policy, as n e  have already shown 
by authority." Keys v. Alligood, 178 N.C. 20. 

When it appears with reasonable certainty t11at the complainant is 
entitled to relief, the court r ~ i l l  ordinarily issue the preliminary man- 
datory injunction for the protection of easements and proprietary 
rights. I n  such case it is not necessary to await the final hearing. If the 
asserted right is clear and its violation palpable, and the con~plainant 
has not slept on his rights, the writ will generally be issued without 
exclusive regard to the final determination of the merits, and the de- 

fendant compelled to undo what he has dme. Beach, supra, sec. 
(315) 1019. There are numerous decisions in which various applica- 

tions of this principle have been made. For example, in Broome 
v. Tel. Co., 42 N.J. Eq. 141, the defendant, without legal right, went 
upon the con~plainant's land and against his protest set up telephone 
poles. The complainant applied for a mandatory injunction, and the 
defendant claimed that it should not be required to remove the poles, 
but a t  most should only be prohibited from affixmg the cross-arms and 
stringing the wires. But the chancellor said: "\There there is a de- 
liberate, unlawful, and inexcusable invasion by one man of another's 
land, for the purpose of continuing trespass for the trespasser's gain or 
profit, and there has been neither acquiescence nor delay in applying 
to the court for relief, the mcre fact that the trespass was complete 
when the bill was filed will not prevent an injunction in the nature of 
a mandatory injunction against the continuance of the trespass." Page 
143. In  Hodge v. Giese, 43 N.J. Eq. 342, the complainant and the de- 
fendant rented parts of the same building as tenants of one landlord- 
the defendant occupying the basement and tlie complainant the first 
and second floors. In  a cellar a t  the rear of the 2asement was a heater 
connected with pipes that heated the two floors ~ b o v e .  The only access 
to the heater was a passmay through the basement. The defendant 
prohibited tlie complainant's access to the heater. A bill was filed for 
an injunction to restrain the defendant from excluding tlie complain- 
ant-which in effect was a bill for a mandatory injunction to preserve 
the complainant's alleged right. Van Fleet, V. C., observing that no 
remedy n-ould be adequate which did not prevent a repetition of the 
injury, said: "On the admitted facts of tlie case, and according to well 
established legal principles, the legal right on which the complainant 
rests his claim to an injunction is in my judgmat  free from the least 
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doubt. This being so, the duty of the court is plain. I t  is bound to gire 
to the conlplainant the protection he asks, if the injury against which 
lie seeks protection belongs to the class ~ ~ h i c h  t h ~ s  Court may  right- 
fully restrain by injunction. A court of equity may protect and en- 
force legal rights in real estate, where the right, though formally de- 
nied, is yet  clear on facts which are not denied, and according to legal 
rules which are well settled, and the injury against which protection 
is asked is of an  irreparable nature." Page 350. 

The principle under discussion has likewise been applied to preserve 
the right to use a passageway and open court (Salisbury v. Andrews, 
128 Mass. 336), to remove a structure projecting over the complain- 
ant's land (AVorzcalk Co. v. T'emam, 73 Conn. 663), to prevent a con- 
tinuing trespass (Hodgkins v. Farrington, 130 Mass. 19 ) ,  to remove a 
fence obstructing access to tlie complainant's property (-4very v. B. R., 
106 9.Y. 142), to redress a continuing trespass (Wheelock v. Soonan, 
108 N.1-. 1791, and to restore tlie bank of a ditch to the place 
from which i t  had been removed (Keys v. Alligood, supra). (316) 
Other illustrations of the principle may be found in a n  elaborate 
note to the case of iTIoundsville v. R. R., 20 L.R.A. 161. The case of 
Daniel v. Fergrrson, 2 Ch. D. 27, is directly in point. The plaintiff was 
the lessee for a long term of three adjoining houses. The defendant 
prepared to build upon an adjoining lot, and the plaintiff, after in- 
spection of the plans, concluded that  erection of the proposed buildings 
~vould materially affect the access to his houses of both light and air. 
After the defendant was notified that  a motion for an injunction would 
be made, he put to work a large number of men who continued build- 
ing until the wall reached the height of thirty-nine feet from the 
ground. An injunction ad  znteriin was issued and the work ceased. K h e n  
the original motion was heard the defendant was restrained until judg- 
nlent or further order from building so as to darken the plaintiff's light 
and from permitting the wall or building to remain. Referring to the 
conduct of the defendant, the Court employed this language: ((Whether 
he (defendant) turns out a t  the trial to be right or wrong, a building 
which he has erected under such circumstances ought to be a t  once 
pulled down, on the ground that the erection of i t  v a s  an  attempt to 
anticipate the order of the court. T o  vary the order under appeal would 
hold out an encouragement to other people to hurry on their buildings 
in the hope that  when they were once up the court might decline to 
order them to be pulled don-n. I think that  this wall ought to be pulled 
d0n.n now without regard to what the r e d t  of the trial may he." 
Page 30. I n  affidavits offered by the plaintiff it is alleged that on the 
day following the final order of the board of commissioners the defen- 
dants a t  an early hour entered upon the plaintiff's property with a 



554 I N  THE SUPREME COURT. [I83 

WOOLE;\- RIILLS 2). LAKD Co. 

large force of men and the necessary equipment and constructed an 
embanknlent which completely obstructs the driveway and prevents 
the use of vehicles in going upon and returning from the plaintiff's 
property. As to the time and the circumstances under which this work 
was done, there appears to be no controversy. Whatever their intent 
may have been, the defendants, with knowledge of the orders made by 
the board of commissioners, and no doubt in anticipation of the plain- 
tiff's prompt application for preventive relief, by sheer physical force 
accomplished the object which they had not attained by the orderly 
process of law. Under these circumstances only one conclusion can be 
reached. The plaintiff, without regard to the ultinate result of the ac- 
tion, is entitled to a decree compelling the defendants to undo what 
they have done. Beach, supra, sec. 102. The contention that the plain- 
tiff may be compensated in money cannot deprive the court of its 
equitable jurisdiction. Not only are the damages difficult of assess- 
ment, but even if assessed, the plaintiff, if its prima facie case be ac- 

cepted, would ultimately be deprived of the enjoyment of its 
(517) property. Smith v. Smith, supra; Porter v. Mfg. Co., 65 JV. Va. 

636. I t  is the office of a court of equity, in the administration of 
equitable relief, in all proper cases to prevent such a result. We regard 
it unnecessary at  this time to decide whether the driveway is appur- 
tenant to the plaintiff's deed, or an easement acquired by adverse user. 
These and other legal questions discussed in the briefs may be deter- 
mined on the final hearing. We are concerned now, not with the ulti- 
mate disposition of the case, but only with the question whether for 
the present purpose the plaintiff has clearly shou-n a prima facie right 
to the relief demanded. 9 R.C.L. 821; 14 ibid, 315 et seq.; Gray v. 
T17arehouse Co., 181 N.C. 166. We think it has. 

The judgment of his Honor is affirmed. Let this be certified to the 
Superior Court of Rockingham County. 

Affirmed. 

Cited: Cotton Mills v. Comrs., 184 K.C. 229, 230; Kinsland v. Kins- 
land, 188 N.C. 811; Advertising Co. 1) .  Asheville, 189 N.C. 739; Vester 
v. .Vashville, 190 N.C. 268; Bank v. Bank, 194 N.C. 722; Lineberger 
v. Cotton ;Mills, 196 9 . C .  507; Davis v. Alexander, 202 N.C. 136; 
Elder v. Barnes, 219 N.C. 416; Clirmrd v. Law~beth, 234 N.C. 418; 
Hospital v. Joint Committee, 234 N.C. 683; R. I;'. v. R.  R., 237 N.C. 
95; Roberts v. Cameron, 245 K.C. 376. 
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J O H N  G. RASKIN v. R. M. O A T E S .  

(Filed 17 May, 1922.) 

1. Trials-Verdict Set  Aside--Issue Reversed by Trial  Judge-Courts. 
The trial judge has the authority to set aside the verdict of the jury as 

to matters in his sound discretion or as a matter of law, leaving the cause 
a t  issue, C.S. 591; but he may not change the verdict and thereupon dismiss 
the action as a matter of law, the esercise of such porrer being allowed only 
for want of jurisdiction or upon the ground that no cause of action has 
been sufficiently alleged in the complaint. 

2. Limitation of Actions-Pleadings-Burden of Proof. 
Where the three-year statute of limitations is pleaded in defense to an 

action for wrongful conversion of personal property, the burden of proof is 
on the plaintiff to show that the action was brought within the time allowtcl 
from the accrual of the cause, or that otherwise i t  n-as not barred. 

3. Same--Statutes--~el\.te-e Action-Costs-Condition Precedent. 
The one-year period extended for the bringing of another action after 

nonsuit u1)on the same subject-matter, C.S. 413, is applicable only when the 
costs in the original action have been paid by the plaintiff' before com- 
mencement of the new suit, unless the original suit was brought in f o m a  
paupens; and where the appropriate statute has been pleaded and its time 
expired both before the bringing of the new action and the payment of the 
cod in the original one, the second action is barred though commenced 
withill the one-year period. when the original case has not been brought in 
furw~a puupens. Bradshaz~ v. Bank, 172 N.C. W2, cited and distinguished. 

4. Appeal a n d  Error--Harmless Error-Courts-Reversal of Verdict- 
Prejudice-Sew Trial. 

ITilere the trial judge has erroneously set aside the negative finding of 
the jury upon the issue of the statute of limitations, and answers this issue 
in the affirmative and dismi5hes the action, and it appears on appeal that 
the same result would have followed as  a matter of law, the error will be 
held aa  harmleas. without injury to the appellant, and a new trial will not 
be ordered. 

CLARK, C.J., dissenting. 

APPEAL by both plaintiff and defendant from Ray, J., at  De- 
cember Term, 1921, of GASTON. (518) 

Civil action to recover damages for an alleged wrongful con- 
version of plaintiff's automobile. 

Upon denial of liability and issues joined, the jury returned the fol- 
lowing ~ e r d i c t  : 

"1. Did the defendant wrongfully convert to his ova  use the prop- 
erty of the plaintiff, as alleged in the complaint? Answer: 'Yes.' 
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"2. I s  the plaintiff's cause of action barred by the statute of lim- 
itations? Answer: 'No.' 

"3. What damages is the plaintiff entitled to recover by reason of 
the conversion of said car? Answer: '$1,875.' " 

After the rendition of the verdict, his Honor set aside the jury's find- 
ing as to the bar of the statute of limitations, an:?wered the second issue 
in the affrmative, as a matter of law, and tli~reupon rendered judg- 
ment for the defendant, dismissing the action and taxing the plaintiff 
with the costs. Both sides appealed. 

Mangunz & Denny for plaintiff. 
Michael Schenck and Carpenter R. Carpenter for defendant. 

STACY, J. The court was without authority to reverse the jury's 
finding on the second issue, answer it himself, and then render judg- 
ment on the verdict as amended. Gurland v. Arrowood, 177 N.C. 373; 
Sprinkle v. Wellborn, 140 K.C. 163; Henzphill v. Hemphill, 99 N.C. 
436. And i t  has been held that, after verdict, the same may be set aside 
and the plaintiff's suit dismissed by the trial court only for want of 
jurisdiction, or upon the ground that no cause of action is stated in the 
complaint. Riley v. Stone, 169 K.C. 422. A different course seems to 
have been pursued in I)avis v. R .  R., 170 N.C. 582, but there the ques- 
tion of procedure apparently was not presented for consideration. 

Of course, his Honor could have set the verdict aside as a matter of 
law or in his discretion; and in either event the cause would then have 
stood upon the docket for a new trial. C.S. 591. When a verdict is 

set aside as a matter of law, the losing party may appeal, and 
(519) the action of the court in this respect is su3ject to review. Powers 

v. Wilmington, 177 K.C. 361. But the rule is otherwise when the 
judge acts in his discretion, unless this discretion has been grossly 
abused and resulted in oppression, vhich is not likely to occur in any 
case. Settee v. Electric Railway, 170 X.C. 367. 

But -re are of opinion that the court should have directed a verdict 
against the plaintiff on the second issue. The dofendant having set up 
the plea of the statute of limitations, as a bar to the plaintiff's right to 
recover, the burden was on the plaintiff to show that his suit was 
brought within three years from the time of the accrual of the cause 
of action, or that otherwise it m s  not barred. This has been the pre- 
vailing rule with us as to the burden of proof where the statute of 
limitations is properly pleaded. Tillery 21. Lumber Co., 172 N.C. 296, 
and cases there cited. 

Admittedly the plaintiff's alleged cause of action accrued on or about 
2 May, 1914. The present suit was instituted in the Superior Court of 
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Gaston County, 6 Sepleniber, 1917, three years, four months, and four 
days after the alleged conversion. This was too Iate, unless the plain- 
tiff has otherwise saved liim~elf f ~ o m  tlie running of tlie statute. 

To meet this situat~on, the plaintiff offered evidence tending to show 
that a former suit to recover the automobile in question mas commenced 
in Henderson County on 25 May, 191-1, and that said suit remained 
upon tlie Superior Court docket of said county until the May Term, 
1917, when a voluntary nonsuit m s  taken therein. Plaintiff contends 
that under C.S. 413, he is entitled to bring a second action a t  any time 
n-ithin one year after the judgment of nonsuit in the original cause. 
This is so, provided "the costs in the original action have been paid by 
the plaintiff before the conimencen~ent of the new suit, unless the orig- 
inal suit was brought in forma paupens." I t  is admitted that the 
original suit here mas not brought in forma pauperis, and that the costs 
of said action were not paid by the plaintiff until 14 September, 1921, 
four yearr and eight days after the conmiencement of the new suit. 

I t  was held in Bradshau: v. Bank, 172 S.C.  632, that the proviso in 
this statute does not forbid the plaintiff's bringing a second action with- 
out paying the costs of the first, when not otherwise barred by the 
statute of limitations, but that it does annex such "as a condition to 
bringing the new actions free froni the bar of the statute, if pleaded." 
That is to say, if both suits are brought within three years froni the 
date of accrual of the plaintiff's cause of action, the failure to pay the 
costs in the original suit will not bar the plaintiff's right to proceed in 
the second action. But where the pendency of the first suit and the 
right to bring another within a year after its dismissal is relied upon 
to repel the plea of the statute of limitations, the plaintiff is re- 
quired to pay the costs in the original action before the coni- (320) 
mencement of the new suit, unless the first suit was brought zn 
fornza pauperis. This is the plain meaning of the words used in the 
statute and we are not a t  liberty to disregard its provisions. Summers 
v. R. R., 173 N.C. 398. 

The correct result has been accomplished by the judgment entered 
belon*, though irregularly rendered; and as no harm can come from 
letting it stand, n-e shall affirm it. Earnhnrdt v. Conzrs., 157 N.C. 234; 
Oldham v. Rieger, 143 N.C. 234. Upon the uncontroverted facts, tlie 
plaintiff is not entitled to recover, and any error committed on the trial 
u-as harniles. Cherry v. Canal Co., 1-10 Y.C. 426. "A new trial ~vill not 
be granted when the action of the trial judge, even is erroneous, could 
by no possibility injure the appellant." Bz~tts v. Screws, 95 N.C. 215. 
The judgment dismissing the action will be upheld. 

On both appeals, judgment 
Affirmed. 
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CLARK, C.J., dissenting: This was an action for the alleged urrong- 
ful conversion of plaintiff's automobile. IJpon th: issues submitted, the 
jury found the first issue in favor of the plaint~ff, and in response to 
the third issue, assessed his damages a t  $1,875, and answered the sec- 
ond issue, "Is the plaintiff's cause of action ba-red by the statute of 
lin~itations," in the negative. 

After the rendition of the verdict, the court set aside the jury's find- 
ing as to the bar of the statute of limitations and himself answered 
that issue in the affirmative as a matter of law, and rendered judgment 
in favor of the defendant, dismissing the action and taxing the plain- 
tiff with the costs. This, as stated in the Court oinion,  was error. 

The plaintiff's cause of action accrued on 2 h k y ,  1914, and an action 
to recover the automobile in question was cornnienced in the Superior 
Court of Henderson on 26 May, 1914, and remained upon its docket 
until May Term, 1917, when a voluntary nor~suit was taken. This 
action was begun in Gaston County, 6 September, 1917, less than 4 
months thereafter. Under C.S. 415, the plaintiff was entitled to bring 
another action at  any time within one year after such nonsuit entered. 
That  section, it is true, provides that the party in interest may com- 
mence a new action within one year after nonsuit, reversal, or arrested 
judgment, "if the costs in the original action have been paid by the 
plaintiff before the commencement of the new suit, unless the original 
suit was brought in forma pauperis." This last sentence shows that it 
was not intended as a statute of limitations, bul, merely to secure the 
costs of the officers in the first case. This is of tke same purport as the 

provision that the clerk shall require a prosecution bond, or de- 
(321) posit, or leave to sue as a pauper before issuing a summons, 

only it is less imperative. In  neither case does the statute of 
limitations run if this is not done. In  both cases, if objection is made 
the judge can allow the defect to be supplied by filing the bond or 
making the deposit, or in this case, paying the costs, or if he dismisses 
the case a new action can be brought. The s t a t ~ t e  does not run, since 
in both cases the summons was issued and the action was actually 
pending. 

There are numerous analogous cases which show that this is the rea- 
sonable intent and meaning of this provision. C.F. 493, is far more per- 
emptory. I t  provides, "Before issuance of the sunmons the clerk shall 
require the plaintiff to do one of the following: (1) Give an under- 
taking with sufficient security in the sum of $200, with the condition 
that it will be void if the plaintiff pays the defmdant all costs which 
the latter recovers of him in the action; or (2) make a deposit of that 
amount; or (3) obtain authority to sue as a pauper." This is a re- 
quirement that one of these shall be done "before the clerk is auth- 
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orized to issue the summons." Yet i t  has always been held that though 
the clerk fails to rcquire any one of these three things to be done, the 
summons is not void, but the action can be maintained and the court 
can permit the bond to be filed, or cither of these requirements to be 
complied with after the writ is returned. Sha?znonhouse v. TVzthers, 121 
x.C. 380; Cooper v. Warlick, 109 S.C. 673; dlbertson 21. Terry, 109 
X.C. 8; MacMillan v. Baker, 92 N.C. 113; Wall v. Fazrly, 66 K.C. 386; 
Stnncill v. Bmnch, 61 K.C. 218; Rzissell v. Saunders, 48 K.C. 432. 

I t  is held that the execution of an undertaking "is an incidental but 
not an essential condition of an order allowing one to become a party," 
hence an aniendmcnt of the bond may be allowed, d l b ~ r t s o n  v. Terry, 
supra, and other cases above cited; and the refusal of the judge, after 
the case has proceeded, to require n prosecution bond is not appealable. 
Christian v. R. R., 136 N.C. 321. The object of requiring a bond be- 
fore a suinnlons is executed is to secure the costs of the officers and the 
requirement is peremptory; yet i t  is waived if the bond is not given 
until there is notice and the action of the court, and should the court 
refuse to pcrinit the bond to be filed, it does not make. the proceeding 
void, but a new action can be begun within 12 months. 

I n  the present case, under C.S. 413, the requirement is for the same 
purpose of securing the costs, and is not even niade peremptory, as in 
493, that the costs shall be paid before the new summons issues, but i t  
is simply that "if the costs in the original action have been paid be- 
fore the coinniencement of the new suit." There is no penalty pre- 
scribed to bar the action nor that the defendant cannot be allowed by 
the court to then pay the costs a t  any time an objection is made or that 
if the court refuses this the plaintiff cannot then take a nonsuit 
and bring a new action within 12 months. The tn-o cases are 1322) 
identical and the requirement is more stringent against the 
clerk issuing a summons before the prosecution bond given or a deposit 
made or leare obtained to sue as a pauper. In  both cases the summons 
having issued, without observing the requirements as to costs, the ac- 
tion \yas pending and the plaintiff's claim was being asserted; hence the 
statute could not run. 

I n  this case the first action Iyas brought in the county of Henderson 
and within four months after the nonsuit the present action was brought 
in Gaston. There was no objection made for nonpayment of the costs 
and the action pended in Gaston without objection for 4 years. The 
plaintiff then, on his own motion, wrote for the bill of costs in Hender- 
son, which ryere $3.30, and paid them on 14 September, 1921, before 
this action was called for trial and without any objection by the defen- 
dant. 
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I n  analogy to the construction placed upon the similar, only more 
rigid, requirement as to giving a prosecution bond, the failure to pay 
these costs before bringing this action was not i'atal. The payment of 
the same before the time of trying the action was certainly a substantial 
compliance with the statute and its provisions. 

In Bradshazc IJ. Bank, 172 S.C.  632, it was held expressly that this 
proviso now before the court, "if the costs are pa'd before the beginning 
of the second suit," did not forbid the commenc~ment of a second ac- 
tion, but was merely a condition for bringing the new action, and that 
"a motion to dismiss it before answer filed up01 the ground that the 
costs of the former action had not been paid, would be denied,'' and in 
that case Mr.  Justice Walker said: '.It was not the intention to forbid 
the commencement of a second action merely, without paying the costs 
of the first (Freshwater v. Baker, 52 N.C. 2653, but to annex a condi- 
tion to the right of bringing the new action free from the bar of the 
statute, and for that purpose to prevent countirg the time which had 
elapsed during the pendency of the first action, the condition being that 
the costs of the prior action should be paid. Where, however, the statute 
is pleaded, the reply of the nonsuit will not avail the plaintiff unless he 
had paid the costs of the former suit. There ha1 been no plea of the 
statute yet, but only a motion to dismiss, and on this phase of the case 
the amendment of 1915 has no bearing, as it only applies to the bar of 
the statute." 

What Mr.  Justice Walker says there is conclusive of this case. I n  
that  case there was no motion to dismiss, because the costs had not been 
paid. The concurring opinion in that case says that this proviso was 
"a condition precedent, on noncompliance with which the defendant 
was entitled to have the action dismissed as on failure to give prosecu- 
tion bond, Rev. 450 (now C.S. 493) ; or to file appeal bond, Rev. 593 

(now C.S. 646) ; or on failure of defendant to file defense bond, 
(523) Rev. 453 (Now C.S. 495), unless the ccurt should extend the 

time." As to the last, it was held that where an answer had been 
filed without the bond being given, the court would not strike out the 
answer without notice and giving opportunity tct file the bond. Becton 
v. Dunn, 137 N.C. 563, where this is clearly stated. Another parallel 
instance is under C.S. 7913, which provides that the failure to give in 
for assessment notes, etc., prevents the holder obtaining judgment 
thereon, but it has been construed in l i a r t in  v. Knight, 147 N.C. 564; 
Hyat t  v. Holloman, 168 N.C. 386, and Corey v. Hooker, 171 N.C. 229, 
that in such cases the court mill permit the amount due on the solvent 
credits to be paid during the trial, and that this meets the require- 
ments of the statute. In  Martin v. Knight, supra, a t  p. 568, i t  was held 
that the failure to pay the tax cannot be made the subject of an issue 
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unless pleaded, and in the present case it n-as not pleaded that the costs 
had not been paid and no objection was made, and in fact the costs 
($3.30) had been paid before the trial was begun. 

In  all these analogous cases the spirit of the Code of Civil Procedure 
is that these requirements shall not interfere n-it11 the administration 
of justice, but that when objection is made for noncompliance with 
these requirements, the judge can allow the condition then to be com- 
plied vi th;  or, if he disniisses the action, a new action can be begun 
within twelve months. 

It will be contrary to the entire spirit of the new Code if these tech- 
nical matters can be erected into absolute bars in the trial of causes 
upon the merits. I t  was because of numerous cases of this kind in the 
old procedure by which a case was dismissed if not brought under a 
certain form of action or in law when it should be in equity, or vice 
versa, that the new procedure mas adopted which had in view solely the 
trial of cases upon their merits and made the incidental matters of pro- 
cedure merely directory and not ground for the forfeiture of the rights 
of the parties, unless there was notice and objection, and gave to the 
judges full power to permit the execution of the required bond or com- 
pliance with other incidental requirements when the failure to observe 
them had been objected to. 

The action of the defendant in this case n-as a waiver, and the plain- 
tiff had paid the costs before any objection was made, and the judge 
was without authority to set aside the issue and to dismiss the action. 

This requirement of the payment of the costs is also analogous to the 
situation when there is a demurrer to a conlplaint because another ac- 
tion is pending, or when the defense is set up that another action is 
pending and our Court has always held that if the former action is 
dismissed before the trial that this meets the requirement of the 
statute and is not fatal to the prosecution of the action then on (521) 
trial to judgment. Barnett v. Mills, 167 N.C. 567, and numerous 
other cases. 

The court was not justified in striking out the answer by the jury 
to the second issue in favor of the plaintiff and itself entering an an- 
swer in favor of the defendant. This was held in the recent case of 
Garland 2). Arrowood, 177 N.C. 373, in which the judge below struck 
out the answer in favor of the defendant and answered the issue in 
favor of the plaintiff, and Mr. Justice Walker, for the Court, said in 
that case: "The court erred, not in setting aside the verdict as to the 
second issue, but in answering the issue itself, and thereby reversing 
the jury's finding" which same error was committed in this case. This 
anomalous procedure mas condenmed also in Riley v. Stone, 169 N.C. 
422. The only case in n-hie11 it seems to have passed uncondemned was 
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Davis v. R.  R., 170 N.C. 582, decided by a divided Court only, and 
even then this niatter of procedure was not considwed or decided. 

The action of the judge in this case in setting aside the verdict and 
entering then liis orvn response to the issue is contrary to our prece- 
dents and the regular practice and procedure of the court. The case 
had been on docket four years, and the costs had been paid before any 
objection made, and the verdict of the jury had heen entered in favor 
of the plaintiff for the $1,875 (which counsel h , ~ d  previously agreed 
in writing was the value of the machine which the jury found that 
the defendant 1:ad wongfully taken and converted to liis own use). 
It is an anomally under our reformed and simpler procedure to hold, 
under all these circumstances, that the plaintiff inust lose his property, 
which he m s  entitled to recover upon the uncontradicted evidence and 
by the verdict of the juiy, simply because the clerk in another county 
had neglected to send in a little bill of $3.30 of costs. The statute was 
intended, not to work such an injustice as this, but simply to secure to 
the clerk his costs. These were paid to the clerk by the plaintiff, who 
hinlself applied for the bill of costs, and the fai1u.e to do so earlier in 
nowise, in right reason, ought to inure to  the benefit of the wrong-doer 
who wrongfully converted to his own use tlie property of the plaintiff, 
i~li ich counsel had agreed was of the value of $1,1375. 

The procedure here followed is not only contrarj. to the merits of the 
controversy, and an injustice to the plaintiff, but s contrary to all the 
analogous instances in which more or less similar requirements-such 
as giving prosecution bond and appeal bond, defense bonds and the 
like-have not been complied with, and in all of which the judge has 
permitted tlie deficiency to be supplied, or if he has dismissed the ac- 
tion on that ground, a new proceeding c ~ u l d  be brought within the 12 
months after a nonsuit. 

I concur with the opinion of the Court in this case when it 
(523) says that the court below was "without authority to reverse the 

jury's finding on the second issue, answer it himself, and then 
render judgment on the verdict as amended. Garland u. Awowood, 177 
S.C. 373; Sprinkle v. Il-ellbom, 140 N.C. 163; Hzmphill v. Hemphill, 
99 N.C. 436; and it has been held that, after a wrdict, the same may 
be set aside and the plaintiff's suit dismissed by th: trial court only for 
want of jurisdiction or upon tlie ground that no cause of action is stated 
in the complaint. Riley v. Stone, 169 N.C. 422"; but I dissent from the 
conclusion that no harm can come from letting this action stand. Such 
procedure and judgment were contrary to law and the procedure and 
practice of the courts, and on its face was not only erroneous, but the 
judgment was entered "without author-ity," as the opinion in this case 
states. 
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During the entire period, from the accrual of the right of action 
down to the trial, the plaintiff's action against the defendant to recover 
for the loss of his property, which the jury has awarded the plaintiff 
(and the value of xvhich counsel agreed to be $1,875), has been pend- 
ing on the docket, except for less than 4 months elapsing between the 
nonsuit in Henderson and the beginning of this action in Gaston. There 
is no statute of limitations which authorized the court to deprive the 
plaintiff of his recovery, as a matter of law, contrary to the verdict of 
the jury. 

Cited: Latham 2'. Latham. 184 N.C. 61; State v. Bean, 1% N.C. 
744; Sexton v .  Farrington, 183 N.C. 342; Bartho1o)nezo v .  Parrish, 186 
K.C. 83; Hunsucker v .  Corbitt, 187 N.C. 501; Gover v .  Malever, 187 
K.C. 776; Jackson v .  Harvester Co., 188 K.C. 276; Steel Co. v. Rose, 
197 K.C. 463; Wood v .  Jones, 198 N.C. 357; Southerland v .  Crump, 
199 N.C. 11% Bank v .  LIIcCullers, 201 S.C. 4-13; Danzel v. Power Co., 
201 X.C. 681; Bechtel v .  TT7eaver, 202 N.C. 856; Marks v .  JIcLeod, 203 
N.C. 259; Valley v .  Gastonia, 203 X.C. 667; Loan Co. v .  T17arren, 204 
N.C. 52; Drinkwater v .  Telephone Co., 204 K.C. 225; Savage v .  Currin, 
207 N.C. 225; Bundy v. Sutton, 207 9 .C .  427; In  re Tl'zll of Turnage 
208 N.C. 131; Munday v. Bank,  211 S.C. 277; Allsbrook v .  Walston, 
212 N.C. 226; Edu~ards v. Upchurch, 212 N.C. 250; Hooper v .  Lumber 
Co., 215 K.C. 311; Bzrick Co. v .  Rhodes, 21.5 N.C. 597; Osborne v. R. 
R., 217 N.C. 264; Barrett v .  TYillmms, 220 S.C. 33; Supply Co. v .  Hor- 
ton, 220 N.C. 376; Shore v .  Shore, 220 X.C. 805; Lerner Shops v. Ros- 
enthal, 225 N.C. 323; Akin v .  Bank,  227 S.C.  433; Barbee v. Edxards,  
238 N.C. 220; Dobzas v .  Whzte. 240 N.C. 688; Temple v .  Temple, 246 
N.C. 336; Solon Lodge v .  Ionic Lodge, 247 N.C. 317; Sozcell v. Ham- 
ilton, 249 N.C. 526; Walker v. Story, 256 N.C. 456. 

ISAAC H. BAILEY AKD WIFE v. THE DIBBRELL MISERAL 
COhfPANY ET AL. 

(Filed 15 May, 1922.) 

1. New Trials -Verdict Set Aside - Courts - Discretion - Appeal and 
Error. 

The discretion giren by C.S. 591, to the trial judge to set aside a verdict, 
is not an  arbitrary one to be capriciously exercised, but reasonably with 
the riew to an equitable result in the correct administration of justice, and 
will not be reviewed on appeal except in cases of abuse thereof. 
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2. Same. 
Where the judge orders a rerdict set aside, deeming it  to be in the cause 

of justice, and as contrary to the weight of the elridenee and in disregard 
of his instructions of the law thereon, he is acting within the discretion 
giren him b~ C.S. 591. 

3. Same--Agreement of Parties-Compromise. 
Where the losing party moves to set aside a rtbrdict after the trial, as  

within the statutory discretion of the trial judge, and the judge intimates 
he will grant the motion, but the parties agree that he may determine the 
matter out of the term, in view of attempting to compromise the disputed 
matter; and not hearing from the parties the julge renews his previous 
intimation, and sets a time and place for hearing, a t  which one of the 
parties appears and refuses the suggestion of the judge as  a basis of a just 
settlement, his then setting the verdict aside within his reasonable discre- 
tion deals with the record as it originally stood, and is not an abuse of the 
discretion giren him by the statute, C.S. 591. 

APPEAL by plaintiffs from Finley, J., a t  November Term, 
(526) 1921, of MITCHELL. 

Civil action, under C.S. 1743, to quiet title, or to remove a 
cloud therefrom, and also to recover damages for an alleged wrongful 
trespass. 

There was a verdict in favor of the plaintiffs, which his Honor set 
aside and ordered a new trial of the cause. From this ruling the plain- 
tiff s appealed. 

Council & Yount, Charles E. Green, and Berry & McBee for plain- 
tiffs. 

M. L. Wilson, S. J. Ervin, and S. J. Ervin, J r ,  for defendants. 

STACY, J. This is an appeal by the plaintiffs from the discretionary 
ruling of his Honor in setting aside the verdicl,, as rendered by the 
jury, and ordering a new trial of the cause. The case was tried a t  the 
November Term, 1921, of the Superior Court for Mitchell County. 
The jury returned a verdict in favor of the plaintiffs, and the defen- 
dants a t  the same term duly entered a motion to have the same va- 
cated and set aside. This motion, by consent, was continued to be 
heard in vacation a t  some time and place conven ent to the parties and 
to the court. On 6 January, 1922, the judge wrote counsel for the plain- 
tiffs the following letter: 

"I am n-riting to know if any adjustment has bclen made in the Bailey 
case from Mitchell County. If there has been no settlement of this 
matter, and if your clients have not offered a reasonable settlement, I 
feel it my duty to set aside the judgment, as it was clearly against the 
weight of the testimony. However, I hope the malter has been arranged, 
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but I have heard nothing from either side for sollie time. It will not be 
necessary to appear and argue the matter before me on the day fixed. 
I a m  sending copy of this letter to Nessrs. Ervin and Ervin, and after 
getting replies from both of you, I will announce my decision a t  once." 

Upon receipt of this letter, counsel for plaintiffs appeared before his 
Honor in Charlotte, N. C., and stated that  plaintiffs n-ould agree to 
lease the property to the mineral company for twenty years a t  an an- 
nual rental price of $250. This his Honor thought was too much, but 
stated that "if the plaintiffs would agree to execute a lease to the n in -  
era1 company, or defendants, for 20 years, a t  the rate of $100 a year, he 
would sign a judgment according to the answers to the issues as found 
by the jury." Plaintiffs, through their counsel, declined to agree 
to this suggestion, whereupon his Honor stated that  unless some (527) 
such agreement were made and carried out he would set the 
verdict aside, ~l-hicli he did. The order, as signed by  the judge, contains 
the following recital: "And it appearing to the court that  the jury, in 
reaching said verdict, disregarded the instructions of the court, and 
that  the said verdict, finding that  the plaintiffs were the owners of the 
land in controversy, is contrary to the weight of the evidence, and the 
court, in the exercise of its discretion, deeming a new trial of said cause 
necessary in the interest of justice: It is considered, ordered, and ad- 
judged that  the said verdict of the jury, rendered in said cause a t  No- 
vember Term, 1921, of Mitchell Superior Court, be and the same is 
hereby set aside and a new trial granted." 

The right of the trial judge to set aside a verdict in his discretion, as 
authorized by C.S. 591, is not questioned by this appeal; but plaintiffs 
contend that  the action of his Honor in the instant case mas not a 
sound and wholesome exercise of the discretion which the law reposes 
in him. I n  Set tee  v. Electric Ry., 170 N.C. 365, i t  was said: "The dis- 
cretion of the judge to set aside a verdict is not an arbitrary one, to he 
exercised capriciously or according to his absolute will, but reasonably 
and r i t h  the object solely of presenting what may seem to him an 
equitable result." And again, in C a f e s  v. T e l .  Co., 131 N.C. 506: "It 
rests in his sound discretion, wllich should be exercised always, not 
arbitrarily, hut with a view to a correct adnlinistration of justice ac- 
cording to law." 

Upon the foregoing expressions, plaintiffs predicate their appeal, but 
n-e do not think the record discloses any abuse of discretion, or arbi- 
trary or rapricious exercise of power on the part of his Honor below. 
The court had stated that  he thought the verdict was clearly against 
the weight of the evidence, and that  he considered it his duty to set i t  
aside. The offer to lease the property for twenty years, a t  the rental 
price of $250 a year, then came from counsel for the plaintiffs, which 
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his Honor thought was too n ~ u c l ~ .  He suggested, however, that if plain- 
tiffs would agree to execute a lease a t  a lower r#ite, he would be dis- 
posed to let the verdict stand. This suggestion w:is in accordance with 
what his Honor conceived to be a fair and equitable adjustment of 
the matter; but, as the plaintiffs thought otherwise, the court was left 
to deal with the record as it stood, without regard to the suggested 
settlement. 

The other exceptions, appearing on the record and relating to the 
trial of the cause, are not before us for consideration. 

The order of the judge setting aside the verdict and granting a new 
trial, entered as it n.as in the exercise of his discretion, must be upheld. 

Sffirmed. 

Cited: Fountain v. Anderson, 189 N.C. 187; fitate v. Harvell, 199 
N.C. 600; Goodwzan v. Goodman, 201 1T.C. 811; Acceptance Corp. v. 
Jones, 203 N.C. 527; Hawley v. Powell, 222 K.C. 714; Alligood v. 
Shelton, 224 K.C. 756; Webb v. Theatre Corp., 22(j N.C. 345. 

(Filed 17 May, 1922.) 

1. Guardian a n d  Ward  - Courts -Jurisdiction - IZe~noval of Estate- 
Foreign Guardian-Statutes. 

Where a foreign guardian has been duly appointed in the state of his 
own residence and that of his wards, and has filed a certified copy of his 
appointment. with a bond sufficient both as  to the amount and the financial 
ability of the sureties to protect the estate of his wnrds and in conformity 
with C.S. 2193, 2196, with his petition to the clerk of the court as required 
by these statutes, it is not necessary that a local guardian be appointed, 
hut the court in this State, before vhich the mattcr is properly pending, 
may order that the foreign guardian be permitted to withdraw the estate 
of his nards to the place of foreign jurisdiction. 

2. Same-Real Property-Sales, 
Where a foreign guardian has complied with the provisions of C.S. 2193, 

2196. which authorize him to withdraw the estate of his wards to the place 
of their residence and to a court of foreign jurisdjction, he may, in the 
same proceedings, and incident thereto, have the real property of his wards 
sold and con~erted into money in conformity with the provisions of C.S. 
2150. when the wards are represented therein by thtair next friend, and it 
is made to appear that their interests will be promoted thereby, etc. 
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APPEAL by petitioners from Bryson, J., a t  Spring Term, 1922, of 
CATA~VBA. 

A former appeal, heard at  the Fall Term of 1921, is reported in 182 
N.C. 714. I t  is agreed that the record in that appeal shall, so far as 
applicable, be accepted as the record in this appeal. 

The plaintiffs filed a petition before the clerk of the Superior Court 
of Catawba, in which they alleged that under the provisions of the last 
will and testament of A. A. Shuford the surviving executors had allot- 
ted to the several heirs the property therein described, including the 
real and personal property allotted to hlda Cilley and Adelaide Cilley, 
heirs at  law of Maude E. Cilley, who was a daughter of the testator. 
The defendants admitted an agreement for the distribution of tlie prop- 
erty devised, and denied any inclination to delay the distribution, but 
insisted that Gordon H. Cilley, surviving husband of RIaude Cilley, 
had no interest in the property, and that they could not recognize any 
agreement to that effect made by llirn and Alfred G. Clay, foreign 
guardian of Ada and Adelaide Cilley. 

The plaintiffs prayed judgment that Gordon H. Cilley be decreed to 
be the owner of a one-third interest, and Alfred G. Clay of a two- 
thirds interest in the property devised to the heirs of Maude Cilley, 
that a commissioner be appointed to sell the real estate so devised, that 
the allotment of the property be confirmed, and tlie foreign guardian 
be authorized to remove the assets of his wards to Pennsylvania. 

After the decision of this Court was certified, the plaintiffs 
prayed judgment in conformity with the opinion, whereupon (529) 
Judge Bryson rendered the judgment following: 

"1. That petitioner, Gordon H. Cilley, is not entitled to any right, 
title, interest, or estate in any of the property allotted by defendant 
executors to the interest of Maude E. Cilley and belonging to the estate 
of A. A. Shuford, but the same and every part thereof is the property 
of his children, Adelaide Harper Cilley and Xlda Virginia Cilley. 

"2. Inasn~uch as no guardian has been appointed in the State of 
hTortll Carolina for Alda Virginia Carnpbell Cilley and .Idelaide 
Harper Cilley, the court concIudes it has no power to render a decree 
for a sale of the lands allotted to the interebts of Maude E. Cilley, de- 
ceased anccstor of the infant petitioners, and cannot order such sale, 
there being no proper representative for the infant petitioners before the 
court, although the court is of opinion, and so finds, that a sale of the 
lands belonging to the infant petitioners would materially promote 
their interests, and that tlie facts with respect to such sale are as stated 
in the petition. 

"3. Alfred G. Clay, as guardian appointed by the Orphans' Court 
of Philadelphia County, Pennsylvania, is not authorized to sue in the 
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courts of North Carolina, and his appearance in this court and cause, 
and ratification by him as such guardian of the settlement made by the 
defendant executors, is without legal effect, although for the purposes 
of this proceeding the court doth appoint him next friend for Alda 
Virginia Campbell Cilley and Adelaide Harper Cilley, after making 
due inquiry as to his fitness. 

''4. The petitioners have complied with the provisions of the sta- 
tute with respect to the filing of the bond and certified copies of the 
appointment of Alfred G. Clay as guardian for Alda Virginia Camp- 
bell Cilley and Adelaide Harper Cilley, the bond being sufficient in 
amount and ability of sureties to protect the estate of his said wards, 
and the letters duly authenticated, and the court would order the de- 
livery of the personal property allotted to the interest of Maude E. 
Cilley, and as stated in the petition, to said guardian of Alda Virginia 
Campbell Cilley and Adelaide Harper Cilley, bu ; the court concludes 
that it is without power to order a removal of their funds or property 
to the State of Pennsylvania without the presence before the court of a 
guardian appointed under the laws of North Carclina. 

"5. The court adjudges that the allotment msde by the defendant 
executors to the several persons entitled under the will of A. A. Shu- 
ford, and as stated in the petition, is fair, just, and equitable, but there 
being no guardian representing Adelaide Harper Cilley and Alda Vir- 

ginia Campbell Cilley before the court appointed under the laws 
(530) of this State, the court holds that it is without power to ratify 

such settlement. 
"Wherefore, the court doth adjudge that this proceeding be and i t  is 

dismissed, a t  the cost of the petitioners." 

W. B. Council and Mark Squires for plaintiffs. 
Self, Bagby & Aiken for executors. 

ADAMS, J. His Honor's exclusion of Gordon H. Cilley as the rep- 
resentative of his wife from participation in the property acquired by 
Alda and Adelaide Cilley under the will of A. A. Shuford conforms to 
the opinion of this Court, as expressed in the former appeal; but we 
think his Honor erred in holding as a conclusion of law that the court, 
in the absence of a guardian duly appointed in this State, had no power 
to remove the personal property of the nonresident devisees to the 
place of their residence. Alda and Adelaide Cilley reside in Pennsyl- 
vania, and there Alfred G. Clay was duly appointed as their general 
guardian. His Honor finds from the record that the plaintiffs have com- 
plied with the statute in filing a certified copy of the appointment of 
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the guardian in Pennsylvania, and that the bond filed by him is suffi- 
cient both as to the amount and as to the financial ability of the sure- 
ties to protect the estate of his wards. His Honor also says that he 
would order the transfer of the fund to the foreign guardian if lie had 
the legal right to make such order. 

The statute provides that where any ward . . . residing in another 
state . . . is entitled to any personal estate in this State, . . . whether 
the same be in the hands of any guardian residing in this State, or any 
executor, administrator, or other person holding for the ward, or if 
the same . . . be not in the lawful possession or control of any person, 
the guardian . . . duly appointed a t  the place where such ward . . . 
resides may apply to have the estate removed to the residence of the 
ward . . . by petition filed before the clerk, and that the application 
shall be proceeded ~ v i t h  as in case of other special proceedings. Any 
person may be made defendant to the proceeding who may be made a 
defendant in a civil action; but there is no absolute requirement that a 
resident guardian be appointed to defend in such proceedings. C.S. 2195, 
2196. 

Furthermore, R-e think his Honor erroneously concluded that the 
court had no power to order a sale of the real estate of the wards, inas- 
much as they had no guardian resident in this State. C.S. 2180, is ap- 
plicable to a proceeding instituted by a guardian for the conversion of 
property when the interest of the ward  ill be promoted thereby, and 
the proceeds are intended to be used for a special purpose; but since 
by virtue of the statute the appointment of a resident guardian 
is not necessary for the transfer of a ward's funds to a nonresi- (531j 
dent guardian, and since the plaintiffs are represented by their 
next friend, there appears to be no valid reason why this proceeding 
should not be maintained t o  ratify the agreement of distribution, to 
remove the wards' personal property, and ~ncidentally to convert the 
wards' real estate into personal property in order to effect such re- 
moval. 

Our conclusion is that the proceeding can be maintained and accord- 
ingly that his Honor's judgment of dismissal sliould be 

Reversed. 

Cited: Trust Co. v. TValton, 198 N.C. 794. 
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A. G. SWAIX a m  ROBERT L. SWAIN v. LOUIS GOODMKN, 
A. J. ROBBINS, ET AL. 

(Filed 17 May, 1922.) 

A judgment for defendant upon his general devurrer to the pleadings, 
not appealed from, is an estoppel as  to the cause of action set up in the 
pleadings, and as effective as if the issuable matters arising from the plead- 
ings had been established by verdict. 

2. Same-Mortgages-Sales-Purchase by Mortgagee-Par01 Promise-- 
Statute of Frauds. 

Senlble, a jud,ment in a former action brought for the alleged unlawful 
acquisition of the mortgaged premises by the mortgagee, under the power 
of sale, estops the mortgagor in his subsequent acticn upon an alleged prom- 
ise of the mortgagee to sell so much of the lands as  necessary to satis& 
the mortgage and reconvey the renlaining part to the mortgagor: Held, the 
former judgment is an estoppel of all matters thewin issuable, and a parol 
agreement to thus satisfy the mortgage debt is void within the intent and 
meaning of the statute of frauds. 

3. Deeds and Conveyances-Trusts-Par01 Trusts--Contracts-Evidence. 
Where, in adjustment of their dealings, a mortgagor has conveyed to the 

mortgagee by absolute deed a part of the mortglged premises, and the 
rights and equities growing out of the relationship has been concluded by 
judgment of a court having jurisdiction, the mortgagor may not set up a 
parol trust in his favor in contravention of his own written deed. GauZord 
2'. Gaylord, 160 S.C. 222, cited and applied. 

4. Injunction - Courts - Discretion - Appeal and Error - Continuance 
Pending Appeal-Statutes. 

Under our recent statutes, the Superior Court Judge, in his discretion, 
may decide adversely to the plaintiff's application for an injunction, and 
continue the restraining order pending appeal, on plaintiff's giving ade- 
quate security. 

APPEAL by plaintiff from Connor, J., a t  the Fall Term, 1921, 
(532) of BRUNSWICK. 

Civil action, heard on return to preliminwy restraining order. 
The action is to establish and declare defendanx trustees of certain 

lands, covered by a mortgage executed by plainliffs, and for an ac- 
count and adjustment of sales of said property made by defendant, 
Louis Goodman, who had obtained an absolute d e ~ d  for a good portion 
of the property included in the mortgage, and while, in effect, the re- 
lationship of mortgagor and mortgagee existed between them. There 
was judgment dissolving the restraining order, and plaintiffs excepted 
and appealed. 
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John D. Bella7ny and Lorenza Medlin for plaintiffs. 
E. K.  Bryan, J .  W .  Ruark, and C. Ed. Taylor for defendant. 

HOKE, J. From the pleadings and facts in evidence, i t  appears that 
plaintiffs and one D .  L. Swain owned a large body of land in said 
county, and on 30 October, 1913, D. L. Swain sold his interest therein 
to plaintiffs, taking therefor $3,500 in payinent, secured by a mortgage 
on property, with power of foreclosure by sale. Thereafter, and before 
maturing of the note, D. L. Swain assigned and indorsed the mortgage 
and note to defendant Louis Goodinan. That on plaintiff's failing to 
pay said indebtedness, defendant Goodman, as assignee and holder, 
undertook to foreclose the said mortgage by exercise of the power of 
sale, buying in said land through an agent. 

The foreclosure being ineffective because the assignment under which 
defendant held the note and mortgage did not confer such pon-er, TVil- 
liams v. Teachy, 85 N.C. 402, plaintiffs and said Goodman conferred 
together about further procedure, and it was agreed that in settlement 
of the controversy betxveen them defendant would convey to plaintiffs, 
in absolute ownership, fifty acres of said land, and plaintiffs ~ o u l d  con- 
vey in fee the absolute o~vnership of the remainder. Pursuant to such 
agreement, these deeds were executed, the deed to plaintiffs including 
the dwelling-house and other improvements, and in amount fifty-four 
acres, and plaintiff, by absolute deed, conveyed to defendant the re- 
mainder of the property. That Goodman thereafter divided up the land 
so conveyed to him into smaller lots and parcels, and had one or more 
sales of same, plaintiffs being present and bidding for some of the lots, 
and one of them was bought by defendant A. J .  Robbins, who declined 
to co~nply with his bid. Defendant Goodman instituted suit and ob- 
tained a judgment ordering a sale of land and appointing defendants 
E. K. Bryan and C. Ed. Taylor conirnissioners for the purpose, ~ d ~ i c l i  
said decree and judgment n.as affirmed on appeal to Supreme Court, 
see Goodmzn v. Robbins, 180 N.C. 239. The opinion having been cer- 
tified down, tlie coinmissioners were proceeding to execute the 
order of sale when present plaintiffs instituted an action against (533) 
Goodman, Robbins, Bryan, and Taylor, the defendants also in 
the instant suit, in which they set forth the facts and deeds by which 
Goodinan claiined tlie absolute title, alleging that such claim was 
wrongful and fraudulent, in that Goodman, while occupying, in effect, 
the position of mortgagee, had taken advantage of his position to force 
an unconscionable bargain on plaintiffs, and prayed judgment, among 
other things, that Goodman be declared mortgagee of said lands, sub- 
ject to account for all sales made by him, and that after payment of 
the ainount due defendant on the original note and mortgage, that 
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plaintiffs be declared owner of the lands remaining unsold, and, in addi- 
tion, recover of defendant any and all moneys received from sales and 
from rents of the property, not required to pay the mortgage debt, etc. 

Defendant Goodman having fully ans~vered, setting up the entire 
facts of the transaction, a t  September Term, 1921, of the Superior Court 
of Brunswick County, the jury having been empaneled, there was a de- 
murrer ore tenus, for want of equity in the bill, and said demurrer was 
sustained and judgment entered dismissing the action. Thereupon, 
plaintiffs instituted the present action, setting up mbstantially the same 
facts as appeared in the pleadings in the suit just ended, with the ad- 
ditional averment that a t  the time plaintiffs mad: to  defendant Good- 
man an absolute deed for the residue of the property, defendant agreed 
that he would sell off said land, and on payment of the debt actually 
due on the original purchase-money note, he would reconvey to them 
the residue, and that by reason of said agreement, plaintiffs having 
sold enough of said lands to fully satisfy said debt, a trust arises in 
plaintiffs' favor, and pray judgment that defendant be declared a trus- 
tee for use and benefit of plaintiffs for all of th: land remaining un- 
sold, etc. 

To this complaint defendant fully answered and, on oath, set up the 
facts as contained in the former suit, and further pleading the judg- 
ment in said suit as an estoppel, and also the stalate of frauds, requir- 
ing contracts concerning land to be in writing. Ard on these pleadings, 
and the facts admitted therein, the court, as stated, entered judgment 
refusing to continue the restraining order prayed for by plaintiffs. 

It is the recognized principle that a judgment for defendant on a gen- 
eral demurrer to the merits, where it stands unappealed from and un- 
reversed, is an estoppel as to the cause of action set up in the plead- 
ings, as effective as if the issuable matters arising in the pleadings had 
been established by a verdict. Bank v. Dew, 175 N.C. 79, citing Marsh 
v. R.  R., 151 N.C. 160. The judgment sustaining the demurrer in the 
former action, therefore, should conclude the plaintiffs as to any and 
all claims or causes of action arising to them by reason of the alleged 

fraud or imposition growing out of or dependent on the relation- 
(531) ship of mortgagor and mortgagee, or defendant's liability to ac- 

count by reason of such relationship. Coltrane v. Laughlin, 157 
K.C. 287; Propst v. Caldutell, 172 N.C. 594; Ferebee v. Sawyer, 167 
N.C. 203; Tyler v. Capehart, 12,5 N.C. 64. And as the promise now re- 
lied upon to account for proceeds over and above the mortgage debt is 
no more than the law would have enacted as a result of the successful 
maintenance of the former action, it mould seem i.hat the judgment on 
the demurrer in said action would operate as a complete estoppel in the 
present case. 
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But wlietl~er this be true or not, the judgment in the former case 
should assuredly be held to estop plaintiff as to all allegations of fraud 
and liability to account, by reason of the relationship of mortgagor and 
mortgagee. This being true, plaintiff's present action is necessarily re- 
stricted to a demand or claim arising out of his par01 promise to re- 
convey the residue of the land when the mortgage debt had been satis- 
fied. L-nder our decisions such a claim is clearly disapproved as be- 
ing in direct opposition to the terms of plaintiff's written deed, and in 
contravention of our statute of frauds, appertaining to the subject. 
Chilton 21. Smith, 180 N.C. 472; Willza~nson v. Rabon, 177 N.C. 306; 
Gaylord v. Gaylord, 150 N.C. 227. 

I t  may be noted that although making an adverse decision on plain- 
tiff's application for an injunction, his Honor, in the exercise of the dis- 
cretion conferred upon him by the law, continued the restraining order 
pending the appeal in the cause, on plaintiff's giving adequate security, 
a course permitted by a recent statute appertaining to the subject, 
Laws of 1921, ch. 58. 

We find no error in the record, and on the facts as now presented this 
n-ill be certified that the plaintiff's cause of action be dismissed. 

Affirmed. 

Cited: Blue v. Wilmington, 186 N.C. 325, 327; Williams v. Mc- 
Rackan, 186 S .C .  384; DeLaney v. Henderson-Gzlmer Co., 192 N.C. 
647: Bowie v. Tucker, 197 N.C. 673; S. v. Oil Co., 205 N.C. 127; Jones 
v. Rrinson, 231 N.C. 64; Canestiino v. Powell, 231 N.C. 196; Jones v. 
iliathis, 254 K.C. 426; Williams v. Contracting Co., 259 N.C. 234. 

MRS. DOLA STRICHLKVD v. S. H. KRESS & COMPANY AND CHARLES H. 
HAYNIE. 

(Filed 17 May, 1922.) 

1, Contracts - Breach-Principal and AgenGGeneral A g e n t h p l i e d  
Authority-Secret Limitations of Authority-Employer and Employee 
-Master and Servant. 

The local manager of one of the defendant's chain of stores has implied au- 
thority to employ clerks on behalf of his principal by the year, there being 
nothing unusual in contracts of this character, and where his authority is 
secretly limited to an employment by the month, and without knowledge or 
notice thereof, an employee contracts for an advanced position and increase 
of pay for the following year, and relies thereon, the owners of these stores 
are liable in damages for the breach of this contract. 
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2. Same-Slander--Cessation of Authority. 
The rule of liability upon the principal for the slanderous words of his 

agent uttered with his authority implied from transactions within the 
course of his employment, does ilot extend to instances where the defama- 
tory words Jyere spoken after the tra~lsaction had passed in which the agent 
mas so acting, and after such authority had necessarily determined; as  
where the husband of a discharged employee thereafter asked the manager 
of the principal for his reason therefor, which he then gave in defamation 
of the character of the wife, the plaintiff in the action. 

APPEAL by both parties f ron~  Kerr, J., al, January Term, 1922, 
( 5 3 5 )  of DCRHAJI. 

Civil action to recover damages of defendant company for 
breach of contract to employ plaintiff for year 1921, and for slander 
in wrongfully and maliciously charging plaintiff with larceny in Jan- 
uary of said year. There was evidence on part of plaintiff tending to 
show that defendant S. H .  Kress & Company is a corporation or part- 
nership, having a number of connected retail stores in different sections 
of the country, and doing an immense volume of business. That  one of 
these stores is located in Durham, K. C., and defendant Charles H. 
Haynie is general manager of same. That in 1920 plaintiff mas an em- 
ployee of defendant company, engaged as clerk a t  the candy counter 
a t  $12 per week, and in November of said year defendant Haynie, as 
manager, expressed himself as greatly pleased r i th  plaintiff's work, 
and offered to take her into the office for the year 1921. She would re- 
ceive $24 per week, and if she proved efficient she would be transferred 
to one of the larger stores a t  another raise of wages. That plaintiff 
agreed to this proposition, and entered on her n-ork under the same, 
when in the latter part of January she was wron=fully dismissed from 
her enlployment, and in breach of her contract as above stated. 

That soon after plaintiff's dismissal, her husband called a t  said office 
to inquire the cause of same, when defendant Charles H. Haynie 
falsely, wrongfully, and maliciously stated, in effect, to her said hus- 
band, in tlie hearing of other einployees, that defendant had taken $10 
of the company's money, and lied about it, and went home and pre- 
tended to be sick and was afraid to come back to the office because she 
was afraid that he would catch up with her. 

Defendant Charles H .  Haynie filed no answer lo the con~plaint. De- 
fendant Kress Pt Company answered denying any and all liability either 
for breach of contract or for tlie alleged slander, and there mas evi- 
dence on the part of said defendant in support o '  its said denial, and 
further to the effect that said Charles H. Haynie, while general man- 

ager, was not authorized to hire employees except by the month, 
(536)  and that the alleged contract by the year was entirely beyond 



his authority. On issues submitted, the jury rendered the following 
verdict : 

"1. Did the defendant Charles H. Haynie, manager for S. H .  Kress 
8: Company, contract and agree with the plaintiff for and in behalf of 
said Kress 8: Company to pay her $24 per week for her services for the 
year 1921? Answer: 'Yes.' 

"2. Did the defendants breach the said contract? Answer: 'yes.' 
'(3. What, if any, damages is tlie plaintiff entitled to recover by 

reason of the said breach of contract? Answer: '$725.40.' 
"4. Did the defendants wrongfully and willfully speak of and con- 

cerning the plaintiff the slanderous vords alleged in the complaint? 
Answer : 'Yes.' 

"3. What, if any, damages is the plaintiff entitled to recover for 
and on account of said slanderous words spoken of and concerning her? 
Answer : '$2,500."' 

Thereafter, on motion, the court, as a matter of law, set aside the 
verdict on the fourth and fifth issues as to defendant S. H. Kress & 
Company, and entered judgment against defendants for the $725.40 
damages awarded in breach of the contract. And against defendant 
Charles H .  Haynie for $2,300 damages for wrongful defamation. 

Defendants excepted and appealed, assigning errors, and plaintiff 
also excepted and appealed, assigning error in setting aside the verdict 
on the fourth and fifth issues as to defendant Iiress 8: Company. 

Lee & Harris and S .  C .  Brawley for plaintiff. 
Fuller, Reade & Fuller for defendants. 

HOKE, J. The defendant Haynie has neither answered nor ap- 
pealed, and the questions presented are in adjustment of the rights of 
plaintiff as against defendant Kress c! Company. In  this view, the 
jury, accepting plaintiff's version of the matter, have found that de- 
fendant, through its general manager, Elad agreed to einploy plaint~ff 
for the year 1921 a t  $24 per n-eek. That  such contract had been wrong- 
fully broken, and plaintiff had suffered damages in the sum of $723.40. 
Judgment has been entered for tlie amount, and we find no reason for 
disturbing the results of the trial. 

I t  was chiefly urged for defendant that the facts in evidence showed 
the defendant had given Haynie no express authority to employ help 
except for a month a t  a time, but the contract, in our opinion, was 
well ~ i t l i i n  the apparent powers of the general manager of such a 
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store. There was nothing unusual in its terms to excite attention or 
arouse inquiry, and in such case i t  is held that as to third persons 

(537) uninformed as to the condition:, the real and apparent authority 
is the same, and a principal is not allowed to protect himself 

by private instructions or lin~itations on the agent's authority, known 
only to them. The correct doctrine on the subject is very well stated 
in the first headnote to Powell v. Lumber Co., 1613 N.C. 632, as follows: 

"A general agent is one who is authorized to act for his principal in 
all matters concerning a particular business or erlployment of a partic- 
ular nature, and he may usually bind his principd as to all acts within 
the scope of such agency; and as to third persons dealing with the 
agent, this real and apparent authority are the same, and not subject 
to restrictions of a private nature placed thereon by the principal, un- 
less they are known to such person, or the act or poJyer in question is 
of such unusual character as to put a man of remasonable business pru- 
dence upon inquiry as to the existence of the particular authority 
claimed." 

A position all the more insistent in this case from the additional facts 
appearing in evidence that the plaintiff and her husband had made an 
entire and substantial change of their plans for t le year 1921, owing to 
the agreement to employ the wife for the entire year a t  the wages 
specified. 

There is no error in defendant's appeal, and th?  judgment is affirmed. 
No error. 

HOKE, J. It is fully recognized in this juriscliction that a corpora- 
tion may be held liable "for the willful as well as negligent torts of 
their agents, and that the principle, in proper instances, may be ex- 
tended to actions for slander where the defamatory words are uttered 
by the express authority of the company, or within the course and 
scope of the agent's employment." Cotton v. P'isheries Products Co., 
177 N.C. 56-59, citing Cooper v. R. R., 170 N.C. 490; Jackson v. Tel. 
Co., 139 N.C. 347, and other cases. 

As said in that opinion, however, owing to the facility and thought- 
less way that such words are not infrequently used by employees, they 
should not, perhaps, be imported to the company as readily as in more 
deliberate circumstances; that is, they should ro t  be so readily con- 
sidered as being within the scope of the agent's 2mployment. This sug- 
gested limitation on the more general principle is approved with us in 
the case of Sawyer v. R.  R., 142 N.C. 1, where a superintendent, after 
refusing to employ an applicant for ~vork, proceeded, after such refusal, 
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to abuse and defame the plaintiff, and in holding that the defamatory 
words could not be fairly concidered as within the scope of the super- 
intendent's official duties, the Court quoted froin T o o d  on 
Master and Servant, see. 279, as f o l l o ~ ~ a :  (538) 

"The question usually presented is whether, as a matter of 
fact or of lam-, thc injury was received under such circumstances that, 
under the employ~ient, the master can be said to have authorized the 
act;  for if he did not, either in fact or in law, he cannot be made 
chargeable for it> consequences, because, not having been done under 
authority from 111111, express or implied, i t  can in no sense be said to be 
his act, and the maxim previously referred to does not apply. The test 
of liability in all cases depends upon the question whether the injury 
was conlmitted by the authority of the master expressly conferred or 
fairly implied from the nature of the einployii~ent and the duties in- 
cident to it." 

In  our opinion this case, and the principle i t  illustrates, are in full 
support of his Honor's decision in setting the verdict against defendant 
aside on the issues as to slander, for here, more than in that case, 
the slanderous words could in no sense be considered as within the scope 
of the agent's employn~ent. On the contrary, the facts in evidence show 
that the discharge of plaintiff was a closed incident so far as Haynie's 
official duties were concerned, and the husband had gone to him seek- 
ing an explanation, and Haynie, in answer to his inquiry, said, "You 
come to me like a inan and ask me why I discharged her, and I am 
going to tell you." This was clearly a conversation between the two 
individuals as to an event that had passed, and, as stated, could in no 
sense be considered as within the course and scope of Haynie's employ- 
ment, or as an utterance by authority of the company, either express 
or implied. 

\Ye find no error in either appeal, and the entire judgment, as entered 
by his Honor, is affirmed. 

No error. 

Cited: Beck v. Tl'ilkins-Ricks Co., 186 N.C. 214; Hunsucker v. Cor- 
bitt, 187 S.C. 503; Bobbrtt v. Land Co., 191 N.C. 328; Bank v. Sklut, 
198 S.C. 593; Lavzm v. Charles Stores Co., 201 N.C. 137, 138; Stott v. 
Sears, Roebuck & Co., 203 N.C. 524; White v. Johnson & Sons, 205 
N.C. 775; Snow v. DeBzitts, 212 N.C. 196; Lochner v. Sales Service, 
232 N.C. 75. 



578 IX THE SUPREME COURT. [I83 

J. R. FREEMAS v. J. A. DALTON. 

(Filed 17 May, 1922.) 

1. h'egligence-Evidence-Questions f o r  Jury-Trials-Automobiles. 
Where damages for the negligent driving of an autonlobile is sought in 

the action, evidence that another WIS driving the owner's car a t  the time, 
in pursuance of his duties as defendmt's employee, or about the defendant's 
business, a t  escessive speed upon the wrong side of a street, and caused 
damage to the plaintiff, riding in the opposite direction on his motorcycle, 
where he had the right to be, is sufficient to take the case to the jury. 

2. S a m e B u r d e n  of Proof-Appeal and  Error .  
In an action to recover damages, caused to the plaintiff by the alleged 

negligent driving of the defendant's automobile, where the evidence is con- 
flicting as to the ownership of the automobile or whether the driver was 
a t  the time engaged in tlle business of the defendant, the making out of a 
prima facie case for the plaintiff does not raist? a legal presumption of 
negligence, or cast upon the defendant the burden of disproving by the 
preponderance of the e~itlence his ownership. or that the machine was not 
being operated in his business, or shift the burd?n of the issue from the 
plaintiff, but raises only an inference upon which the jury may find the 
issue in the plaintiff's favor. 

3. Evidence-Automobiles-License Plates--Ownership. 
Where the ownersllip of an automobile, causing damage to another by 

the negligent operation of its driver, is in question in the action, the license 
number or plate indicating that tlle defendant was the owner is competent 
as a circumstance tending to show his ownership, with other proof thereof. 

APPEAL by defendant from Hardzng, J., a t  February Term, 
(539) 1922, of FORSPTH. 

This action was brought to recover damages for injuries al- 
leged by the plaintiff to have been caused by tliz negligence of the de- 
fendant, and tried in Forsyth County Court a t  the May Term, 1921. 
From the judgment of the latter court appeal was taken to Forsyth 
Superior Court, which affirmed the said judgment. 

The specific allegations of the plaintiff were that in September, 1920, 
the plaintiff was the owner of a motorcycle, and the defendant Dalton 
was a t  that time the owner of a seven-passenger Studebaker touring 
car, which was being driven by one Boyd Samuels, the agent of said 
defendant. The plaintiff was riding his n~otorcycle through Waughtown, 
a suburb of Winston-Salem, N. C., coming towards Winston-Salem, and 
running along his right-hand side of the road at  the rate of about three 
miles an hour, and the automobile of Dalton wa5j going in the opposite 
direction a t  the rate of about thirty miles an hour, being driven by one 
Samuels, who was a t  that time the agent of the defendant Dalton, and 
using the automobile in the business of Dalton. The automobile of the 
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defendant was being driven along the m o n g  side of the road a t  the rate 
of about tliirty miles an  hour, and recklessly run into the n~otorcycle 
of the said plaintiff, throwing the plaintiff to tile ground and injuring 
him and practically dernolisliing his motorcycle. 

The defendant denied these allegations and alleged tliat the auto- 
mobile was not owned by him, but by his ~ ~ i f e ,  and was, a t  the time of 
tlie injury, being used by the Interurban Motor Line, of which the de- 
fendant J. A. Dalton was manager, the autoinobile having been loaned 
temporarily by Mrs. Dalton to the motor line for the purpose of carry- 
ing some passengers to Winston-Salem. That on the driver's return, and 
as he was passing through TT'aughtown, a suburb of Kinston-Salem, 
running along the right-hand side of the road at  a nloderate rate of 
speed, and IT-liile he was in the act of passing some trucks which were 
parked on his right-hand side, the plaintiff J .  R. Freeman sud- 
denly and without any warning to tllc defendant rode out from (540) 
between two of these trucks into tlle street and directly in front 
of the automobile driven by Boyd Samuels; that  observing the dan- 
gerous condition created by the plaintiff, Saniuels applied his brakes 
and cut tlle automobile to the left in an effort to avoid the collision, 
but that  in spite of his efforts there n-as a collision, froni which plain- 
tiff received personal injuries, and froni whic11 damage resulted to the 
motorcycle. 

The court charged the jury as follows: "Three issues are submitted 
to you for the decision of the case. The first issue reads: 'Was the de- 
fendant the owner of the autonlobile which collided with tlie plaintiff 
and was the automobile being used in tlie business of the defendant?' 
The burden is on tlie plaintiff Freenian to satisfy you by the greater 
weight of the evidence tliat such was the case. If he has so satisfied 
you, you will answer the issue 'Yes,' otherwise 'No.' I will say, how- 
ever, that  if the plaintiff Freeman has satisfied you by the greater 
weight of the evidence that  the defendant Dalton was tlie owner of this 
automobile, \~Iiich collided with tlle plaintiff, that  Dalton was a t  that  
time the owner of it, the fact that  he was the owner would raise the 
presumption that  the automobile ~ v a s  being used in his business, and in 
that  event, tha t  is, if the plaintiff Freclnan has satisfied you that  Dal- 
ton 11-as tlle on-ner of the automobile, then the burden would be put on 
Dalton to  s h o ~  by the greater xeight of the evidence that  altllougli he 
was the oviner of the automobile, it was not being used in his business. 
So, if vou find that  Dalton was the owwr  of the automobile a t  that  
time, you would answer the issue 'yes,' unless Dalton has satisfied you 
by the greater  eight of the evidence that it was not being used in his 
business a t  the time of the collision." 
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The  defendant duly excepted to the charge ;is above set forth, and 
to each part of it. 

There was evidence on the question of negligence by the defendant, 
the two acts of negligence alleged being that  Samuels, the chauffeur, 
was driving in excess of twenty-five miles an hour, and that  lie drove 
to the left instead of to the right of the open space in the road. 

The jury rendered a verdict in favor of the plaintiff; judgment for 
him, and defendant appealed to the Superior Court, which affirmed the 
judgment of the county court, and defendant then appealed to this 
Court. 

W .  T .  Wi l son  and Wallace & Cohen for plairztiff. 
H .  111. Ratcliff and Hol ton  R' Holton for defsndant .  

WALKER, J., after stating the case: The fiist question is whether 
the learned judge was correct in charging the jury that  if they found 

by the greater weight of the evidence that  the defendant was the 
(541) owner of the automobile which collided with the plaintiff's mo- 

torcycle, this fact would raise a presumption that tlie auton~obile 
was being used in the plaintiff's business, and in tha t  event the burden 
would be on Dalton to show by the greater weight of the evidence tha t  
although he was the owner of the automobile, i was not being used in 
his business. This instruction daced the burden on the defendant, not 
only to prove, if he was the owner of it,  that  t,he automobile was not 
used in his business, but to establish it by prepcnderance or the greater 
weight of tlie evidence, whereas the burden of the issue was upon the 
plaintiff throughout the case not only to show that the defendant was 
the owner of the automobile but that  it was, a t  the time, being used in 
his business. The defendant had not pleaded any separate or indepen- 
dent defense, but  his answer contained solely a denial of the allega- 
tions of tlie complaint, and therefore did not chift the  burden of the 
issue to the defendant, and require him to show affirmatively, and by  
the greater weight of the evidence, that  while he mas the owner, the 
automobile was not being used in his business. The evidence in tlie 
case did make out a prima facie case for the pl:iintiff, and entitled him 
to have the case submitted to the jury without, further proof. This is 
what, we think, was held in Clark v. Szceaney, 176 N.C. 529, a t  pp. 530 
and 531, where the evidence ITas stronger against the defendant than 
i t  is here. I t  was said by the Court there: " T l ~ e  pleadings admit that  
tlie automobile was owned by the defendant, Dr .  John Sweaney, and 
that  his wife was in the car a t  the time of the injury, and that  their 
son Fred mas driving the car. From this evidence the jury could well 
draw the inference that  a t  the time of the injury to the plaintiff the 
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son was acting as agent for his father, and 'n-as about his master's busi- 
ne>s,' " citing X o o n  Z J .  AIIattheu-s, 29 L.R.A. (N.S. )  856; Stowe v. 
Mom's, 39 L.R.A. (X.S.) 24. 

This docs not decide that  any presumption was raised "that the son 
was acting as agent of 111c father and about his father's business," but 
that the jury ~ o u l c l  be warranted in dran-ing an inference therefrom 
that  such was the casc, without further proof being offered by the 
plaintiff, or appearing in the case. i lnd in Linvzlle v. Szssen, 162 N.C. 
95, a t  p. 102, TTe hcld as follow: "The plaintiff must not only show 
that  the person in charge was defendant's servant, but the further 
fact tha t  he m s  a t  the t m e  engaged on the master's business. Evidence 
of the mere ownership of the machine is insufficient. T o  the  same effect 
is Snrver v. Illitchell, 33 Pa. Sup. 69, and numerous cases there cited." 

T h ~ s  view of the case keeps i t  in line m-itli It'hite v. Hznes, 182 N.C. 
7 3 ;  Page v .  M f q .  Co., 180 N.C. 333; Shepad v. Tel. Co., 143 K.C. 
2-14, and the many otlier authorities cited in White v. Hines, szcpra. 
There may be a presumption that  the car was being used in the defen- 
dant's business, but i t  is not a presumption of law, but one of 
fact, and i t  does not shift the burden of the issue to  the defen- (542) 
dant, in the sense that  he nlust rebut the presumption, or dis- 
prove the allegation, that  the car was being used in his business, by the 
greater weight of the evidence. I t  merely is, in itsclf, evidence of the 
fact ,  and carries the case to the jury. This is fully discussed and ex- 
plained in Tb'hlte v. Hines, supra, and the cases cited therein, where it 
is said that  if the prima facle case be called a presumption, the pre- 
sumption is only evidence for the consideration of the jury and does 
not change or shift the burden of the issue. Jltstice Adams said in 
TT'hfe 21. Hines, supra, a t  p. 288: "Such prima facie case does not neces- 
sarily establish the plaintiff's right to recover. Certainly, i t  does not 
change the burden of the issue. The defendant nlay offer evidence or 
decline to do so a t  the peril of an adverse verdict. If the defendant offer 
evidence the plaintiff n ~ a y  Introduce additional evidence, and the jury 
r i l l  then say n-hether upon all the evidence the plaintiff has satisfied 
them by it. preponderance that he TTas injured by the negligence of the 
defendant." And summing up, he further said: "In all instances of this 
character, after the plaintiff has established a prima facle case of neg- 
ligence, if no otlier evidence is introduced, the jury will be fully war- 
ranted in a n s ~ ~ e r i n g  the issue as to negligence in favor of the plaintiff, 
but will not be required to do so as a matter of law. When such prima 
facie case is made, it is incumbent upon the defendant to offer proof in 
rebuttal of the plaintiff's case, but not to the extent of prepondering evi- 
dence. The defendant, horever,  is not required as a matter of lam to 
produce evidence in rebuttal; lie nlay decline to offer evidence at the 
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peril of an adverse verdict. If he offer evidence, the plaintiff may intro- 
duce other evidence in reply, and the jury will finally determine whether 
the plaintiff is entitled by the greater weight of all the evidence to an 
affirmative answer to the issue; for throughout the trial the burden is 
upon the plaintiff to show by the greater weight of the evidence that he 
is entitled to such answer." Tt'hite 11. Hines, supra, has been approved 
in two cases decided a t  this term to the same effect, and which make 
clear the error in the charge to the jury as to the presumption that the 
automobile was being used in the business of tl e defendant. Harris v. 
hfangum, ante, 235, and Cotton Oil Co. v. R. R , ante 95. Referring to 
the nature of the proof and the effect of it in making a prima facie 
case, Justice A d a m  said in Harris v. Mangzim, supra: "In some of the 
decisions the word 'presumption' seems unfortunately to imply the right 
of the plaintiff to recover unless the defendant introduces evidence in 
rebuttal and to this extent assumes the burden of proof; whereas the 
'presumption' is nothing more than evidence to be considered by the 
jury." 

There is evidence in this case upon which the jury could well 
(543) and reasonably infer that the car belonged to the defendant, and 

was being operated for him in his business, but the jury should 
have been allowed to pass upon it and to find the fact without impos- 
ing too great a burden upon the defendant to d sprove the fact, or to 
overcome a presunlption as to the same fact by the greater weight of 
the evidence. 

The proposition laid down in Linville v. Sissen, 162 N.C. a t  pp. 102 
and 103, finds support in what is said by Huddy on Automobiles, eec. 
283; Lotz v. Hanlen, 60 Atl. 523 (10 hnno. Cases 731). 

We do not see why the fact that the defendant's license number or 
plate on the automobile was not some evidence, or a circumstance, 
tending to show, with the other proof, his omner:lhip of the car. There 
was conflicting evidence about it, but this was for the jury, and, in that 
respect, the county court and the Superior Court ruled correctly. But 
there was error in the charge, as we have above indicated, which re- 
quires another trial of the issues. 

New trial. 

Cited: Myers v. Kirk, 192 N.C. 703; Grier v. Grier, 192 N.C. 765; 
Tyson v. Fnitchey, 194 N.C. 731; Misenheimer v. Hayman, 195 N.C. 
614; Cotton 2).  Transportation Co., 197 N.C. 712: Martin v. BUS Line, 
197 K.C. 723; McLamb v. Beasley, 218 K.C. 317; Carter v. ilfotor 
Lines, 227 N.C. 196; Hodges v. Malone R. Co., 225 N.C. 514. 
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(Filed 24 Mar, 1922.) 

1. Deeds a n d  Conveyances-Title-Breach of Covenants--Title Perfected 
-Sonlinal Damages. 

Where the corenant of wizin in n deed to lnndq is broken a t  the time the 
conr eyance n a s  ru:~de, arid the defect is incurable, and goes to the entire 
estate, the anmulit recoverable by the covenantee in his action is the value 
of the land ns  fixed by the consideration agreed upon b j  the parties, to wit, 
the purchase money, but subject to an equitable adjustment in our courts ad- 
ministering principles of both Ialr- and equity, ~vhen it is properly made to a p  
pear that the covenantee has acquired title for a lesser sum, when it  will be 
so restricted; and where the covenantor has perfected the title in himself, 
which, under the corenants in his former conveyance, will inure to the bene- 
fit of his grantee, the daiuages recurerable for the breach of the covenant of 
title shall be o n l ~  nominal. 

2. Same--Contingent Interests-Statutes-YaleMudgnlents--Ca- 
t ion of Sale. 

TI7here the grantors in a deed have erroneously assumed that they had title 
to the lands t l i e ~  conrered in fee, but mhich was affected by future contingent 
interest not a t   resent ascertainable, and thereafter bring action to make title 
under the prorisions of C.S. 1744, which autl~orizes the sale of land affected by 
such contingencies, and in these proceedings have protected the interests of 
the remote ren~nindern~an by the appointment for them of a guardian ad 
litena, and have fully set forth the facts and circumbtances of the former sale, 
and bring in the proceeds and subinit them to the jurisdiction and orders of 
the court, the final judgment properly authorizing and confirming the sale, 
and being had in conformity with the provisions of the statute, perfects the 
title and same nil1 inure to the benefit of the corennntee in the former deed, 
and for a breach of this corenant onl j  nominal damages are recoverable. 
Poolc I;. Thompso~r, post, 5h8, cited and applied. 

APPEAL by plaintiff from Webb, J., a t  December Term, 1921, 
of GUILFORD. (544) 

Ciril action, tried on case agreed, to recover damages for 
breach of covenant of seizin, contained in a deed made by defendants 
to plaintiff, said deed having the full covenants usually contained in a 
fee-siixple conveyance of realty. On the facts presented, the court be- 
ing of opinion that there had been a breach of the covenant, and the 
damages suffered were only nominal, entered judgment for a penny and 
costs, and plaintiff excepted and appealed. 

King, Sapp & King for plaintiff. 
Thomas C. Hoyle, C. R. Wharton, and F. P. Hobgood, Jr., for de- 

fendants. 
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HOKE, J .  From the facts agreed upon it appears that B. J. Fisher, 
owner, died on 15 April, 1903, leaving a last will and testament in 
which he devised the land in controversy to hi:j wife for life or until 
her remarriage, with contingent remainder to their surviving children. 
That on 4 June, 1919, Mrs. Fisher and her surviving children conveyed 
the said land to defendants, and later, on 1 August, defendants con- 
veyed to plaintiff by deed, i ~ i t h  the ordinary and usual covenants in 
deeds conveying real estate, the purchase price heing $21,080, of which 
$8,380 was paid in cash and the renlainder secured by note and mort- 
gage on the property, this last given to Mrs. Fisher and her children. 
That it appearing on proper investigation that the estate and interest 
of the children in said property was affected w ~ t h  a contingency that 
prevented the present ascertainment of the ultinx te owners, Mrs. Fisher 
and her children, with the defendants, purchasers, instituted an action 
in Superior Court pursuant to C.S. 1741, which authorizes a sale of land 
affected by such a contingency, and in which the advantages and neces- 
sity of the sale was established, the entire proceeds thereof held by 
the estate brought in and submitted to the jurisdiction and orders of 
the court, and the interests of the more remote (2nd unascertained con- 
tingent remaindermen were represented by guardian duly appointed, 
and a t  March Term, 1920, of the Superior Court of Guilford County 
final judgment was entered in said action authorizing and confirming 
said sale to defendants and directing that the pioceeds be properly se- 
cured, etc. 

In  a case a t  the present term of Poole v. Thompson, post, 588, the 
Court has decided that the action under C.S. 1744, had the force and 

effect of validating the title obtained from Mrs. Fisher and her 
(545) children, and that being true, we are of cpinion that his Honor 

has correctly ruled that plaintiff could recover only nominal 
damages. 

It is the rule in this jurisdiction, and very generally elsewhere, that 
on a defect in the title the covenant of seizin is broken a t  the time of 
the conveyance made, and where such defect goes to the entire estate 
and is incurable the amount of damages is the value of the land as 
fixed by the agreement of the parties, to wit, the consideration money, 
but it is also held with us that this question of damages is subject to 
an equitable adjustment and in a court like ours, administering prin- 
ciples of both law and equity, when it is properly made to appear that 
the covenantee has acquired the title for a lesser sum, the damages 
shall be so restricted. And in case the covenantor has perfected the 
title in himself. which, under the general covenants in his former con- 
veyance, will inure to the benefit of liis grantee, rzs in this instance, the 
damages shall be only nominal. Eames v. Armstrmg, 146 N.C. 1 ;  S. c., 
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142 K.C. 306; Bank v. Glenn, 68 N.C. 36; King v. Gilson, 32 Ill. 348; 
Bazter 21. Bmrlberry, 20 Me. 260. 

I n  Bank 21. Glenn, supra, the Court held: "Our courts, as a t  present 
constituted, administer legal rights and equities between the parties in 
one and the same action; hence, in an  action for a breach of covenant 
it is competent for a defendant to s h o r  any equity affecting the mea- 
sure of damages. 

"In an action for the breach of a covenant of seizin, the general rule 
that  the vendee recovers as daimges tlle price paid for the land, x i t h  
interest from the time of payment, is subject to many modifications, 
as where hi.: (the vendee's) loss, in perfecting the title, has been less 
than the purchase money and interest, he can only recover for the ac- 
tual injury sustained. 

"And if, after the sale to the vendee, the vendor perfects the title, 
such subsequently acquired title inures to tlle vendee by estoppel; 
which, being a part  of the title, may be given in evidence without be- 
ing specially pleaded." 

And in Bazter v. Bradberry, supra: " (a )  When a party acquires 
title after n conveyance with general warranty, the title thus acquired 
inures to the benefit of the grantee, and the grantee then has no right to 
elect xhether or not to reject the title. (b )  Damages are nominal 
though the warrantor had not the title when he made the conveyance, 
if before recovery against him he has obtained the title." 

There ic no error, and the judginent of the court belon- an-arding 
nominal damages is affirmed. 

No error. 

Cited: Sewbern v. Hinton, 190 K.C. 112; Willis v. Willis, 203 N.C. 
520. 

FARMERS AND MERCH&YTS BANK ET AL. V. FEDERAL RESERVE BAXR 
OF RICHJIOND, VIRGINIA. 

(Filed 24 May, 1922.) 

1. Banks and Banking-Federal Reserve Bank-Nonmember Bank-Par 
Clearance. 

By amendments, the Federal Reserre Bet. under which the various Fed- 
eral Reserre Banks n-ere organized, was changed to allow these banks to 
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receive from their member banks checks and drafts on nonmember banks 
nithin their respective territory, so as to perfect their reserre system, and 
it is required that nc charge for the payment of the checks and drafts, and 
the reniittances therefor by exchange or otherwist,, shall be made against 
the Federal Reserve Bank: Held,  while nonmembw banks within the ter- 
ritory may require these papers to be presented at their institutions to re- 
ceive the full amount of their face in money, they are without authority to 
remit for checlts sent them by exchange drafts. and in consideration of 
their waiver of direct presentation demand a discount and thus remit a 
less amount. 

2. Same--State Statutes-Conflict of IAaws--Consti tutional Law. 
A state statute \rhich permits a nonmember of :L Federal Reserve Bank 

to pay by draft, npon its exchange deposit, a note or draft for collection 
sent through the Federal Reserve Bank and charge a fee for the remit- 
tance, being in conflict with the Federal Reserve Act, is not enforceable, 
the latter act controlling under the provisions of the U. S. Constitution, 
Art. VI., see. 2, and the l a ~ r s  made in pursuanct thereof, in effect that 
the Federal Constitution and statutes shall be the supreme law, and bind- 
ing upon the judges in every state, anything in the, State Constitution and 
State laws to the contray not~rithstariding. 

ADAMS, J., did not sit or take part in the determinxtion of this case. 

APPEAL by defendants from Webb ,  J., a t  February Term, 1922, of 
UKION. 

This action was brought by thirteen banks and trust companies 
organized under the laws of this State which are not members of the 
Federal Reserve system against the Federal Reserve Bank of Rich- 
mond, Va., to obtain an injunction to prevent the Federal Reserve 
Bank from refusing to accept exchange drafts drawn by the plaintiffs 
on their reserve deposits in payinent for checks presented a t  the counter 
of plaintiff banks, and from returning as dishonored checks drawn by 
various depositors upon the plaintiff banks whicl had been presented 
a t  their counters by the Federal Reserve Bank of Richmond, but for 
~ h i c h  the plaintiffs had tendered drafts drawn by them upon their 
respective reserve depositories. A temporary restraining order was 
awarded in accordance with the prayer of the complaint. The action 
having been brought by said banks for the beneflt of themselves and 
such other like institutions who might join in the wi t ,  and the restrain- 

ing order providing that all such institutions might become 
(547) plaintiffs in the action, and have the benefits of said restrain- 

ing order, some 263 State banks and trust con~panies have be- 
come parties plaintiff, as appears froin the record. 

B y  agreement between counsel trial by jury mas waived, and by con- 
sent the judge found the facts, and upon the said finding of the facts 
adjudged : 
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1. That the defendant Federal Reserve Bank of Richmond is here- 
by enjoined from refusing to accept exchange drafts when tendered by 
the plaintiff banks in payinent of checks drawn on them under the 
option given said banks under provisionz of chapter 20, Laws of North 
Carolina, ratified 5 February, 1921. 

2. The said defendant is hereby enjoined from returning as dishon- 
ored any check, payment for n-hich in exchange drafts by plaintiff 
banks, or either of them, has been tendered under the provisions of said 
act, and the defendant refuses to accept the same. 

3. The said defendant is likewise enjoined from protesting for non- 
payment any check, payment for ~vhicli in exchange drafts by plain- 
tiff banks, or either of them, has been tendered under the provisions of 
said act and defendant refuzes to accept the same. 

4. The said defendant is likewise enjoined from publication, or au- 
thorizing the publication, of the name of any of the plaintiff banks, 
literally or by inclusion, in any list or other publication designed for 
circulation among banking institutions generally, regardless of the 
name employed to designate such list or publication unless and until 
the bank thus published or included shall have previously given its 
consent to such publication. 

Appeal by the defendant. 

Alex. TV. Smith and Stack, Parker & Craig for plaintiffs. 
Connor & Hill, Henry TI'. Anderson, 31. G. Tl'allace, and C. TV. 

Tillett, Jr., for defendant. 

CLMK, C.J. The defendant Federal Reserve Bank of Richmond is 
a banking corporation, duly organized under the act of Congress, and 
especially under a certain act linown as the Federal Reserve Act. It 
is one of the tweh-e Federal Reserve Banks n-hich were organized under 
the terms of that act, and does business in accordance therewith, espe- 
cially with the national banks and state ineinber banks in the Fifth 
Federal Reserve District, which consists of a portion of the State of 
IYest Virginia, the whole of Maryland, the District of Columbia, Vir- 
ginia, h'orth Carolina, and South Carolina. Under the terms of this act 
the nielnber banku, which are the national banks in the above men- 
tioned district, and also certain state banks therein, which have quali- 
fied for and been admitted to membership in the FederaI Re- 
serye system, are required to keep and maintain with the Fed- (548) 
era1 Reserve Bank of Richmond certain balances as reserves. 
The member banks create these balances by sending to the Federal 
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Reserve Bank for collection checks or other instruments which they 
have received on deposit or for collection. 

Since the business of all banking institutions consists largely in the 
handling of checks, i t  is clear that if the Fedeial Reserve Bank is to 
discharge efficiently its function as :i reserve depository of its member 
banks, it must be able to collect their checks and othey instruments, 
which are the ordinary means of niaking settlement of accounts and 
transmitting iunds. TT'hen the Federal Reserve Banks were first organ- 
ized they were not expressly empowered to accept for collection any 
check unless it was drawn upon a member bank or other Federal Re- 
serve Bank. Since member banks wceive checks not only upon other 
member banks, but also upon nonmember banks, and since the member 
banks, which include most of the larger banks of the country, acted as 
agencies through which the nonmember banks collected checks which 
they had received, it soon became evident that if the Federal Reserve 
Banks undertook to collect checks upon their nwmber banks, but could 
not collect for member banks checks upon nonmember banks, a vast 
majority of checks upon member banks would pass through the Fed- 
eral Reserve Banks, while checks on nonmember banks would be col- 
lected through other agencies. 

As the amount of the checks which any bank receives upon others, 
and the amount of checks upon itself which it is compelled to pay, will 
usually be about the same, if a Fedwal Reserve Bank could handle all 
checks upon member banks, but could receive from member banks only 
a portion of the checks which they themselves receive, in the course of 
time the flow of checks mould be unequal and the member banks would 
be placed a t  a great disadvantage in their efforts to maintain proper 
reserves. As a consequence, Congress, by the act of 7 September, 1916, 
and of 21 June, 1917, amended section 13 of th: Federal Reserve Act 
and authorized any Federal Reserve Bank to receive for collection from 
its member banks "checks and drafts payable uDon presentation in its 
district," thus removing any limitation upon the power of the Federal 
Reserve Bank to receive checks. From the very nature of a check no 
person is obliged to consider the d r a ~ e e ,  or person upon whom it is 
drawn, before receiving it either as s holder or as an agent for collec- 
tion. 

Under the law, before the last mentioned ameqdnient to the Federal 
Reserve -Act, Federal Reserve Banks  ere required to receive checks 
upon member banks for collection a t  par, and we:.e, therefore, compelled 
to require member banks to pay then) the full face amount of all checks 
received. It is obvious that if member banks vere compelled to pay 
the full face amount for all checks handled through the Federal Re- 
serve Banks, but such banks could not require nonmember banks 
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to pay the full face amount on checks drawn upon them, a 15-19) 
great inequality ~ o u l d  result, because nonn~ember banks would, 
through the agency of their nicmber bank correspondents, collect all 
checlts upon any member bank a t  par ;  but ~ o u l d  not pay to member 
banks checks drawn upon themselves a t  par. V i t h  this in view, Con- 
gress expressly provided, by the amendment of 21 June, 1917, that  no 
charge for the payment of the checks and drafts and the remission 
therefor by exchange or othernise shall be made against the Federal 
Reserve Bank. 

I n  exercise of the parer thus conferred, the Federal Reserve Bank 
of Richmond undertook to make arrangements with all nonmember 
banks in its district under n-hich they ~ o u l d  agree to remit a t  par for 
all checks which the Federal Reserve Bank received upon them. Prior 
to this time it had been the custom of many small banks, especially 
those located in remote sections, and thus free from competition, to re- 
fuse to remit the full face amount for checks drawn upon them which 
were sent through the mails, but they insibted that  inasmuch as  the 
check called for payment in money a t  their counters, and not for a re- 
mission by draft or otherwise, they could refuse to pay any check until 
i t  was presented a t  their counters, and that, therefore, if they undertook 
to  remit for checks sent them by means of an exchange draft, they 
could, in consideration of their waiver of direct presentation demand 
a discount and remit, not the full face amount of checks, but  some 
lesser sum. This is called an exchange charge for remitting for checks. 
The amount of this charge or discount exacted in consideration of pay- 
ment by draft rather than in cash varied, but usually ran from 1/10 to 
1/4 of 1 per cent upon the anlount of all checks so paid. 

I f a n y  nonmember banks refused to make any agreement to pay the 
Federal Reserve Bank a t  par for checks sent them for collection 
through the mails. The Federal Reserve Bank of Richmond was pro- 
hibited by the Federal Reserve Act from permitting any discount to 
be deducted from the face aniount of checks which it held for collec- 
tion. It sent representatives to the nonmember banks in North Caro- 
lina urging them to agree to remit a t  par, explaining that  i t  believed 
that such practice ~ ~ o u l d .  be for the mutual convenience of both parties, 
and that  an insistence by the nonmember banks on their strict legal 
right to have a check presented for payment a t  their counters and to 
pay the same only in legal money would be an inconvenient and ex- 
pensive method of dealing, not only to the Federal Reserve Bank of 
Richmond, but also to the noninen~ber banks. The nonmember banks 
were a t  the same time also notified that  if they should insist upon their 
legal rights to require a presentation a t  their counters of all checks 
drawn upon them  hen handled by a Federal Reserve Bank, the Fed- 
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era1 Reserve Bank would be compelled to present the checks 
(550) a t  their counters by nieans of duly aut lorized agents, but if 

con~pelled to take this course tlie Federal Reserve Bank would, 
after such presentation, refuse to w a i ~ e  its right lo insist upon payment 
in legal tender money. 

The Federal Reserve Bank made arrangemeits with certain resi- 
dents of the towns in which various nonmember banks were situated 
to collect checks as its agents by nieans of perscnal presentation, or i t  
sent an employee to such town to act as its agent. 

On 15 November, 1921, the Federal Reserve B m k  of Richmond gave 
notice that it would collect checks upon all nonmember banks in North 
Carolina by sending them through the inail if the bank would agree to 
pay the full amount due upon the checks, or by personal presentation 
by the agent if the nonmember bank refused to pay the full face 
amount of the check unless presented personally a t  its counter. 

The Legislature of North Carolina, Laws 1921, ch. 20, authorized 
State banks in h'orth Carolina to charge a fee not in excess of l/s of 1 
per cent on remittances covering checks, or a minimum fee of 10 cents, 
and provided that in the event a Federal Reserve Bank, postoffice, or 
express company should present cheoks a t  the counters of the drawee 
bank and demand payment in cash, such drawee bank should be per- 
mitted to pay by means of a draft d.ran-n upon its exchange deposit, 
excepting, however, checks payable to the State c r  to the Federal Gov- 
ernment, and checks upon ~ l i i c h  the drawer had expressly designated 
to the contrary. The defendant bank, being ad~rised that this statute 
was unconstitutional, presented the checks a t  the counter of the drawee 
bank, demanding the full amount due and returned the checks as dis- 
honored when payment in money was refused In  returning checks 
which had been so presented, the Federal Reserve Bank of Richmond 
was careful to state that the check lhad been du y presented, and that 
payment in money a t  its face amount had been demanded, but had 
been refused, as tlie drawee bank claimed the right to discharge its 
obligation by its own draft. 

The plaintiffs in this proceeding sought to restrain the Federal Re- 
serve Bank of Richmond, from returning any (heck presented under 
these circun~stances, and to require it to accept an exchange draft froin 
the plaintiff's when any check had been thus presented to them, regard- 
less where such exchange draft was payable, or l~liether or not the pay- 
ment of it could be indefinitely postponed, as suggested in the argu- 
ment, by a succession of such exchange drafts. 

The plaintiffs, however, in addition to the economic effect of the 
Federal statute, which forbids the payment by the Reserve Bank of a 
charge for collection of checks, thus forcing, as they claim, all collec- 
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tion to be made through tlie Federal Reserve Banks, who can thus 
collect ~ i t h o u t  charge, made tlie further allegation that  the de- 
fendant was undertaking to coerce the nonmember banks to (331) 
abandon then- right to charge for remitting for collection of 
checks upon thein by savlng up checks over a considerable period of 
time until they reached a largc amount, and then demanding them a t  
the counter n-it11 the probable effect of driving the bank into liquidation. 

TT'e need not consider this allegation, which was not only denied by 
the defendant, but which the court has found as a fact to be untrue, and 
the plaintiffs have taken no exception to such finding. It would be un- 
n e c e s u y  to notice this propohition, but that  such conduct was con- 
demned by M r .  Justice Holmcs in the case of the Amemcan  B a n k  and 
Tmst C'o. v. Federal Reserz'e B a n k  of At lan ta ,  opinion filed 16 May,  
1921. Tha t  decision was rendered upon a demurrer, on which, of course, 
the Court assumed that all tlie allegations of the bill and all reasonable 
inferences from them were true. The finding of fact on the trial in the 
present case elilninated this question entirely fro111 our consideration. 

The record and briefs in this case are voluminous, and the argument 
has been very elaborate and able, as the importance of the case de- 
manded. 

The Federal Reserve Bank, under the nrovisions of the Federal 
statute, has the right to receive for collection a check drawn upon a 
non~imnber bank, or upon any other person within its district under 
the clear, unlnistakable tenns of the act. 

The ainendnlent made 21 June, 1917. to section 13 of the Federal 
Reserve Act provides tha t  no charge for the payment of the checks 
and drafts and the reniission thereof for exchange or otherwise shall 
be made against the Federal Reserve Banks. u 

The real question, t!lerefore, presented for us is whether tlie Legis- 
lature of North Carolina can, by the act above mentioned, Lam 1921, 
ch. 20, interfere with this provision or regulation of the Federal corp- 
oration by a valid act of Congress by providing that  a State bank need 
not pay its obligations in Ian-ful money m-hen checlis, m-hich upon their 
face are unconditional orders for the payment of money, are presented 
hv Federal Reserve Banks. 

The question may be presented concretely by this homely illustra- 
tion: Suppose a farmer or merchant or other citizen of this State should 
send his check for $1,000, drarm on a bank in this State, in payment 
of a purchase of goods or other article, to New york. The person re- 
ceiving it would place this check, in the ordinary course of business, to 
his credit in some bank in that  city, rvhich bank, in ordinary usage, 
would sometimes charge for collection a small sum based upon the in- 
terest for the time usually occupied in sending the check to  the bank 
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here, and the return of the collection to the bank in New York. As to 
this charge, which is a matter b e t ~ e e n  the depositor and his bank, 

there is no controversy here. When such check is sent to this 
(552) State it has been not unusual heretofore for the bank here to 

make its remittance by exchange on New York, and to charge 
a fee for the service, but since the amendment to section 13 of the 
Federal Reserve Bank Act of 21 June, 1917, if ;such check from New 
York is remitted through the Federal Reserve B m k  no charge can be 
made for exchange in remitting the proceeds, m d  if the bank here 
should remit anything less than the face of the check, $1,000, to the 
Federal Reserve Bank, the Federal Reserve B m k ,  in observance of 
the provisions of the above amendment to section 13, will refuse to 
accept it as payment, and notify its correspondent in Kew York why 
the check has been protested for nonpayment. The plaintiffs complain 
that the result is that all checks will be sent for collection through the 
Federal Reserve Banks system, but that is an economic result with 
which this Court has nothing to do. This may cr may not have been 
the intention of Congress in making the amendment, but the Federal 
Reserve Bank Act has been held valid, and the amendment of 1917 
was a valid regulation over the corporation created by it which Con- 
gress had the ponrer to make. Conceding that Congress cannot require 
the bank here to remit without charge for its trouble, its statute pre- 
vents the Reserve Bank from allowing such charge (and the total of 
such charges if made throughout the country ~vould amount annually 
to $135,000,000, and to over $1,000,000 in this State alone), and the 
Reserve Bank has no alternative except to denand payrnent of the 
face amount over the counter in legal tender, from which no state can 
release the paying bank without violation of the TJ. S. Constitution, and 
of its obligation to the drawer and the destruction of its business by the 
protests of the checks of its customers. 

The statute of North Carolina, Laws 1921, ch. 20, was intended for 
the benefit of the State banks in this State, by authorizing them to con- 
tinue to charge exchange for remitting by draft or otherwise for checks 
sent to them through the mails, but that policy, however desirable for 
such banks, is clearly in conflict with the valid constitutional provision 
of the Federal statute. No act of this State can authorize the drawee 
bank to pay less than the face amount of the check drawn upon i t  by 
its depositor or to remit its check in payment or pay i t  otherwise than 
in legal tender money. Nor can it require that the Federal Reserve 
Bank shall pay a fee, or that the bank here me,y remit less than the 
face value of the check when the Federal statute forbids such charge. 
It is true that the Federal Reserve Bank, as holdw of the check, has no 
contract rights with the drawee bank until the check is presented, but 
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as holder it can require payment of the face amount of the check in 
legal tender, and under the act of Congress it cannot pay a deduction 
from that face value by accepting a remittance to the Reserve Bank of 
a lesser amount. The Reserve Bank always incloses with the 
check sent to the payee bank a stamped and addressed envclope (5331 
for the check to be remitted in payment, which must be for the 
face amount of the check sent. 

The Federal statute, being a regulation of the Federal corporation by 
Congress, the act of this State authorizing the paying bank here to 
exact exchange is in direct conflict with the duty imposed upon the 
Federal Reserve Bank by the act of Congress and the Reserve Bank 
is restricted by its duty to observe the provision of the Federal act 
and refuse to receive a check for less than the face amount of the 
check sent by it for collection. I t  is true it cannot enforce payment of 
the face amount except by personal presentation of the check a t  the 
counter of the paying bank, but it has a right to refuse a check sent to 
it by the paying bank for less than the full face amount, and to protest 
the check it has sent here for collection for nonpayment. The matter 
then becomes one beheen  the drawer of the check and the paying hank 
who refuses to pay it. 

The U. S. cdnsktution, Art. T'I (sec. 21, provides that the Constitu- 
tion of the United States, and the laws made in pursuance thereof, 
"shall be the supreme law of tlie land; and the judges in every State 
shall be bound thereby, anything in tlie Constitution or laws of any 
state to the contrary notwithstanding." In  the matter before us the act 
of Congress ~ h i c h  provides that no exchange shall be allowed by the 
Reserve Bank for remitting for the collection of any check by any 
bank is in direct conflict with the statute of this State authorizing the 
paying bank to remit a lesser amount than the face amount of any 
check paid by it if presented by the Federal Reserve Bank. In  this con- 
flict of authority the Federal law is supreme. The injunction, therefore, 
was improvidently granted, and the judgment must be 

Reversed. 

ADAMS, J., not sitting. 
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CASNOS JIASCFACTURISG COMPANY ET AL. v. COMMISSIONERS OF C.1- 
BARR1;S COUSTT ASD H. W. CALDTVELL, Tax COLLECTOR. 

(Filed 24 May, 1922.) 

1. Taxation - State  Tax Conmlission -Report of Property Valuation - 
Statutes  - Adoption by Legislature - Powers -- Functus Officio-In- 
junction. 

The State Tax Columissjon was ftinctus officio after the Legislature had 
approved and adopted its final report of the assess~lent and value of prop- 
erty, made in pursuance of Laws 1910, ch. %, transmitted through the Gov- 
ernor, and could not thereafter, pending appeal or oherwise, order a reduc- 
tion in the value of the property of a certain manufacturing plant in a 
county that is incorporated into the ~ a l u e  of the property of that county 
upon which the necessary tases were to be computed; and where the 
county has collected the taxes upon this reduced valuation, a permanent 
injuuction against the proper officers of the county from collecting taxes 
upon this difierence in valuation is improvidently allowed, and will be dis- 
solred in the Supreme Court, on appeal. 

2. Injunction-Issues of Fact-Questions fo r  Jury--Taxation-State Tax 
Comnlission. 

Where it is in controversy upon the pleadings and affidavits whether 
the State Tax Comnlission has allowed a decrease in the value of property 
of a large manufacturing company, and the corporation has sought a per- 
manent injunction against the proper officers of the county from collecting 
this alleged escess, an issue of fact is raised for the determination of the 
j u v ,  and it is error for the Superior Court judge to make permanent the 
temporary restraining order theretofore issued; but upon the record of this 
appeal a new trial is not ordered, it allpearing that the injunction must be 
dissolved on another ground. 

APPEAL by defendants from LIIcElroy, J'., a t  August Term, 
(554) 1921, of CAEARRUS. 

This is an action brought by the plaintijfs, the four Cannon 
Cotton Mill Companies, for a restraining order and permanent injunc- 
tion against the defendants to restrain and prevent them from collect- 
ing certain taxes which were levied by the board of comnissioners of 
Cabarrus County a t  their meeting on 3 September, 1920, for that year 
against the property of the plaintiffs, and duly certified to the defen- 
dant sheriff and tax collector about 1 October, 19210. 

The ground on which the plaintiffs ask this rerkraint is an alleged 
order of the Corporation Commission of 4 January, 1921, reducing the 
amount set out by the order of the county commicsioners a t  their reg- 
ular meeting in September, 1920, and directed by the tax list to be 
collected upon the property of the plaintiffs. 

The defense set up by the county commissioners and the sheriff and 
tax collector is that, as appears by the record, the amount ascertained 
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and assessed against the plaintiff's four mills on 1 May, 1920,  as 
$19,480,308; that from this valuation tlie plaintiffs appealed, and that 
the State Tax Coinmission authorized and instructed the local authorl- 
ties of Cabarrus to reduce said valuation of the four rilills to $16,961,- 
308; that subsequently the State Tax Comml~sion, to coinplete its work 
before i t  made its report to the Governor, as required by Laws 1919, 
ch. 84, called the county supervisor and the county board of appraisers 
and review to Raleigh for further consultation and conference with the 
State Tax Commission, and as a final concession and settlement of the 
valuation of the property in Cabarrus County, authorized the county 
supervisor of said county in making his final report to allow a further 
reduction of ~3,000,000 to "cover any variations that n ight  arise," and 
this was done, as shown a t  bottom of page 51 of the record in this case; 
and that all the said $3,000,000 was apportioned solely and en- 
tirely to these plaintiffs, reducing the valuation of their corn- (553) 
bined property, as the defendants clain~, to $13,961,308 (no part 
of said $3,000,000 reduction having been apportioned to any other mill 
owner or any other taxpayer whatever in said county), and this amount 
n-as assessed by the defendants, county conmissioncrs, as the basis cal- 
culated by them of tlie tax to be collected on tlie plaintiffs' mills for the 
fiscal year 1920, and the tax list so calculated was placed in the hands 
of the sheriff for collection, and upon ~ h i c l i  the county is seeking to 
recover tlie taxes which the plaintiffs are endeavoring to restrain. 

On 10 August, 1920, the Legislature met in extra session a t  the call 
of the Governor, and a t  that date, in its final report on valuation, whicli 
the Governor tranmitted to the General Assembly, the Tax Com- 
mission, on page 1, uses these ~ ~ o r d s :  "We have the honor to report t l ~ .  
successful completion of this work, and present herewith tlie tabulated 
result." On page 4 the conmission says: "We are assured that such 
values have been made as will place upon thcse industries a fair share 
of the public burden, and certainly i t  will he more equally distributed 
among them than under tlie former methods of valuation. The work in 
this line was in the nature of assistance to the local boards by whom the 
final uahations were nlade," and a t  its conclusion they express their 
"feeling of relief that the arduous task is complete." I n  this report, 
n-hicb the Legislature adopted, the taxable value of the property in 
Cabarrus is stated to be $49,473,503. 

I n  see. 1, ch. 1, Laws, Extra Session 1920, ratified 26 August, the 
General Assembly enacted, "The assessment or valuation of property 
made under the provisions of Laws 1919, ch. 84, is heyeby approved by 
the General Assembly and adopted as the basis for the levy of tax 
rates for the State, and all subdivisions of the State for which taxes are 
levied for tlie year 1920," and in section 5 of said chapter authority is 
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given and provision made for the boards of commissioners of the var- 
ious counties of the State to levy taxes for the vzrious counties in con- 
formity with this valuation for the year 1920. It appears from the 
record that on 30 August, 1920, the certificate from the State Tax 
Conimission of said valuation for the county had been received, and a t  
the regular meeting of the defendants, 3 September, the county com- 
missioners, in accordance with the said act of the Legislature, the as- 
sessment was made out against each taxpayer, and about 1 October 
this tax list was pla.ced in the hands of the sheriff, and he was proceed- 
ing in the exercise of his duties to collect the taxes so assessed and 
levied. 

The plaintiffs sought to enjoin the collection of $22,342.17 of the 
taxes charged against them on this tax list, in thl: hands of the sheriff 
upon the allegation that on 4 January, 1921, the E~tate Tax Commission 

reduced the previous assessment on their property which had 
(556) been placed on the tax list by the county commissioners under 

authority of the act of the Legislature, by 1,he sum of $4,654,619, 
leaving the assessment of the plaintiffs' property :*educed to $9,306,689, 
and ask this injunctjon against the collection of any taxes on the 
amount of said reduction. The judge granted the injunction asked for, 
and made it permanent, from which the defendants appealed. 

J .  L. Crozcell and Cansler B Cansler for  plaintiffs. 
H .  S. Wi l l iams  for defendant.  

CLARK, C.J. The original assessment of the plaintiffs' mills for 
taxation on 1 May, 1920, was $19,480,308. This was reduced by the 
State Tax Commission, on appeal, to $16,961,308, and later there was 
an order of the commission allowing to the county of Cabarrus the 
further rebate on its total valuation of $3,000,000, all of which was ap- 
plied to reduction of the tax valuation of the plaintiffs' property; no 
part  of the same being allotted to any other mill owner or other tax- 
payer whatever in Cabarrus. By these reductions the valuation of the 
combined mill property of the plaintiffs was reduced to $13,961,308, 
upon which amount the county commissioners of said county based 
their tax rate for the fiscal year 1920, and upon which the said county 
n.as seeking to collect its taxes. 

On 10 August, 1920, the State Tax Commission made their final re- 
port of the assessed value of the property for taxation in each county, 
in which the valuation for Cabarrus County was $49,473,505. 

In  paragraph 7 of the further answer of the defendants (record, page 
18) ,  i t  is alleged as follows: "The total valuatio? of all property in 
Cabarrus County fixed in said report was $49,473,505, and the original 
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and lawful assessments of the property of the complainants as fixed 
and determined by tlie board of appralsers and review, on which taxes 
are now sought to be collected were included in this valuation so re- 
ported by the Tax Commission to tlie General Assembly, extra session 
1920." 

In  the replication to this by the plaintiffs on page 28, paragraph 7, 
it is said: "Paragraph 7 is admitted, except that i t  is denied that the 
assesanent made against the property of these plaintiffs by the board 
of appraisers and review of Cabarrus County was lawful, and except 
that it is alleged that said report was made subject to the right of the 
State Tax Commission to change tlie valuation so placed by the board 
of appraisers and review of Cabarrus County upon the property of 
these plaintiffs, from which appeals were pending before the said com- 
mission  hen said report was made and when the special session of the 
Legislature adjourned." 

This presents clear-cut the matter at  issue in this proceeding. 
The tax assessment against Cabarrus County reported by the (337) 
State Tax Commission, and transmitted by the Governor to the 
General Assembly, 10 August, 1920, was ratified and made final by sec. 
1, ch. 1, Public L a m ,  Extra Session 1920, reading as follows: "The as- 
sessment or valuation of property made under the provisions of Public 
Laws of 1919, ch. 84, is hereby approved by the General Assembly, and 
adopted as the basis for the levy of tax rates by the State and by all 
subdivisions of the State for which taxes are levied for the year 1920, 
and the valuation of real property so fixed shall be adopted for the 
years 1921, 1922, and 1923, except that such valuations may be here- 
after changed according to law." 

There is in this statute no exception or authority, by reason of any 
alleged pending appcals or otherwise, for the State Tax Commission to 
change this final assessment so approved by the General Assembly. 

The plaintiffs, however, contend that by action of the State Tax 
Commission on 3 January, 1921, the valuation of the property of the 
plaintiffs was reduced by a further allowance of $4,654,619, leaving the 
total assessments for taxes against the plaintiffs of $9,306,689, and 
asked an injunction against the collection of taxes in accordance with 
the tax list in the hands of the sheriff on said $4,654,619 by reason of 
this alleged reduction. 

The defendants, the county comn~issioners and sheriff, filed an an- 
sn-er denying that in fact the State Tax Commission, on 3 January, 
1921, had made such reduction, and also denied that it was lawful if 
it had been made. The defendants also excepted to the evidence in 
that there was no statement certified d o m  by the State Tax Commis- 
sion of such alleged reduction by the signature of either of the tax 
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commissioners, nor under the seal of the Tax Commission, and they ob- 
jected to the introduction of evidence upon these grounds, and also be- 
cause there was no evidence of the signature even of the clerk who had 
written the letter making such statement, and they also introduced the 
affidavit of a former clerk of the State Tax Coinmission, in whose hands 
all appeals had passed down to 1 November, 1921, that there n-as no 
appeal pending in which said reduction could have been allowed, and 
that the chairman of the State Tax Connnission had admitted that 
there had been no such order of reduction attempted by the State Tax 
Commission as alleged by the plaintiffs. 

In  view of the issues of fact raised by the pleadings and on the evi- 
dence, it was error, in any view, for the judge to grant a permanent 
injunction against the collection by the sheriff of $22,342.17 which had 
been duly assessed by the tax list against the property of the plaintiffs 
for the issues of fact could only be determined by a jury. 

However, it is not necessary to grant a new trial upon this 
(558) ground, for upon consideration of the report of the Tax Com- 

mission made to the Governor and transmitted by him to the 
General Assembly as the final assessrnent of the property in the 100 
counties of the State, and the enactment by the Legislature on 26 
August, 1921, above set out, me are of opinion that there was no au- 
thority in the State Tax Commission, whether there were or were not 
appeals pending from any county, to change or modify in any way the 
action of the General Assembly which in its terms was final. 

Whether or not there was any action by the State Tax Commission 
subsequent to the ratification of that act attempting to modify the val- 
uation assessed against the plaintiffs as embraced in the report of the 
State Tax Commission and the act of the Legislz~ture, the State Tax 
Commission was functus oficio as to any power to change in any way 
the valuation of the plaintiffs' property if it was altempted in January, 
1921, as alleged, and the injunction appealed from must be set aside, 
and the sheriff of Cabarrus will proceed to collect the taxes assessed 
against the plaintiffs according to the list placed in his hands by the 
commissioners in October, 1921, and therewith collect the deferred in- 
terest on the amount which appears on the tax list to be still due and 
unpaid by the plaintiffs according to the tenor of the mandate to him 
directed by the defendants, county commissioners. 

Reversed. 

Cited: Slayton v. Commissione~s, 186 N.C. 703; Markham v. Carver, 
188 N.C. 628. 



N.C.] SPRISG TERM, 1922. 599 

(Filed 24 May, 1822.) 

1. Landlord a n d  Tenan t  - Leases -Contracts-Covenant-Breach-'S'er- 
d i c t ~ 4 b a n d o n i n e n t  of Contract. 

nThere the plaintiff, a lessee of defendant's barber shop, equipment, etc., 
alleges a breach of contract by the defendant in failing to perform a cov- 
enant to furnish suf3cient hot water for the purposes of his business, a ver- 
dict by the jury that defendant had breached his contract does not alone, 
or in the absence of a stil~ulation in tlie lease to that effect, justify the 
plaintiff in abandoning the leased premises during the period of the lease, 
and recorer full damages caused by the defendant's breach. 

2. Same-Notice t o  Landlord. 
The lessee of a barber sliop is not justified in abandoning the leased 

premises or in suing for full daniages for tlie alleged breach of the lessor's 
contract in failing to supply a sufficiency of hot water for his customers, 
unless otherwise stipulated in the contract, without putting the lessor in 
default by affording hini a reasonable ol)portunit~-, after notice, to comply 
\T-it11 the terms of his aqreement. Instances in nllicll the breach of a cov- 
enant of lease \rould ~iialte it imposbible or impracticable for the tenant to 
remain, distinguished. 

In  the absence of provisions in the lease, the degree of dereliction or de- 
fault on the part of the landlord that will justify the tenant in abandon- 
ing the leased prenii.es and abwlre him from paying the rent, and justify 
him in sninq for full clamnges. is a question that must be determined by 
tlie facts :1nd circumstances of each case: but the ordinary rule ap1)licable 
is that a contract is consic!ered to remain in force until i t  is rescinded by 
mutual consent, or until the opposite party does some act inconsistent with 
the obligations imposed on him by the contract, that amounts to a n  aban- 
donillent of it on his part. 

4. Landlord a n d  Tenant-Leases-Contracts-Damages-Trades-Breach 
-Profits Prevented-Speculative Damages. 

Tlie lesser of a barber shol) brought action against his lessor to recover 
danlages, alleqing the latter's breach of corenant in failing to supply a 
sufficiency of hot water for his customers: IIeld, the probable losses to his 
bu\iness on that account were too sl~eculatire or remote to be recoverable, 
and an instruction that the jury may consider this element of damages in 
their T erdict constitutes reversible error. 

6. Landlord a n d  Tenant-Leases-13reach of Covenant-Damages-Value 
of Lease. 

Where the leusor's breach of his covenants of lease amounts to an aban- 
donment, justifying the lessor's action for full damages, the rule applicable 
is that the amount recorerable m w t  be such as would naturally or reason- 
ably follow from the lessor's breach, and were reasonably within the minds 
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of the parties a t  the time the lease was executed; and where the gist of 
the action is the deprivation, in whole or in par:, of the benefits of the 
lease, in the absence of any special circumstances brought home to the 
knowledge of the lessor, generally the tenant is enitled, as  the measure of 
his damages, to the difference between the rental ~ a l u e  of the premises for 
the term, in the condition as contracted to be, and the value in their actual 
condition, h a ~ i n g  regard in proper instances for the particular use for 
which the tenant contracted. 

6. Landlord a n d  Tenant  - L e a s e B r e a c h  of Covenan&Damages--Duty 
of Lessee--Instructions. 

While the lessee may recover such special or general damages, upon the 
breach by the lessor of his covenants of lease, when specifically set forth 
and proven, as  are directly and necessarily occasioned by the lessor's wrong- 
ful act or default, and which were reasonably within the minds of the 
parties at  the time of making the contract of leas€, it  is incumbent on the 
lessee, br the exercise of reasonable effort and care, to prevent such dam- 
ages, and to the extent that he could reasonably hlve done so, he mill not 
be permitted to recover; and where the evidence in the lessee's action for 
damages presents these principles, a charge, in general terms, that the plain- 
tiff was entitled to a reasonable compensation, sub;ect to the duty the law 
imposed upon him to mitigate the loss, is too indefinite, and constitutes re- 
versible error. 

APPEAL by defendant from Harding, J., a t  June Term, 1921, 
(560) of BUNCOMBE. 

Civil action to recover damages for an alleged breach of cov- 
enant in a rental contract. 

On 1 July, 1919, plaintiff leased from the defendant, for a period of 
one year, a certain store room, known as the Sw,innanoa-Berkley Bar- 
ber Shop, located on Biltmore Avenue in the city of Asheville, N. C. 
The rent was to be paid in monthly installments of $40 each. Plaintiff 
alleges that, in addition to the premises and fixtures, defendant agreed 
to furnish "hot and cold water" sufficient for the successful carrying on 
of his business. This latter covenant is denied bj. the defendant; and, 
upon issues joined and counterclaim set up by dtbfendant, the jury re- 
turned the following verdict: 

"1. Did the plaintiff and defendant enter into the contract, as al- 
leged in the complaint? Answer: 'Yes.' 

' ( 2 .  Did the defendant breach said contract? .4nsmer: 'Yes.' 
"3. What damages, if any, is the plaintiff entitled to recover of the 

defendant? Answer: '$150.' 
"4. Did the plaintiff breach said contract, as alleged in the answer? 

Ansmer : 'No.' 
"r a. What amount, if any, is the defendant entitled to recover of the 

plaintiff? Answer: 'Xothing.' " 
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Judgment on the verdict in favor of plaintiff, from which the de- 
fendant appealed. 

,Vo counsel for plaintiff. 
Bourne, Parker & Jones and Theo. I". Davidson for defendant. 

STACY, J .  The plaintiff leased from the defendant for a period of 
one year a certain store room in the city of ,4sheville, K. C., to be used 
as a barber shop. I n  the written lease the demised premises are de- 
scribed as the "Smannanoa-Berkley Barber Shop, including the fixtures. 
hot and cold water." Plaintiff contends that this description constituted 
a covenant on the part of the defendant to furnish him hot water suit- 
able for his business. Defendant denies this contention, and, moreover, 
insists that a t  the time the lease was executed he called the plaintiff to 
his office and, in the presence of defendant's son, explained that he 
could only agree to furnish plaintiff such hot water as came from the 
hotel boiler, and that he would not execute the lease except upon that 
understanding; but further says that there was a jack or urn in the 
basement of the barber shop which plaintiff could use to increase the 
temperature of the water if necessary, and that plaintiff agreed to ac- 
cept the lease upon these terms. 

The present action is for damages for breach of what is claimed 
to be a covenant to furnish hot water. Defendant counter- (561) 
claimed for loss of rent, the lease being for a year and plaintiff 
having vacated the premises after the lapse of two months. The jury 
answered all the issues in favor of the plaintiff, and from the judg- 
ment rendered thereon the defendant has amealed. 

A A 

The assignments of error, upon which the defendant chiefly relies, 
are those relating to the admission of evidence tending to show loss of 
prospective profits and the measure of damages. Defendant contends 
that his Honor permitted the july to consider supposed future losses 
and to award speculative damages in violation of the rule stated in 
Sprout v. Ward, 181 S .C.  372; Poles v. Lzimber Co., 150 N.C. 183; 
Machine Co. v. Tobacco Co., 141 N.C. 289, and other cases to like im- 
port. Upon this phase of the case the court charged the jury as follows: 
"Now, gentlemen of the jury, you can take into consideration the con- 
dition of his business at the time he quit, the value of it, and the con- 
tract, and if the evidence has satisfied you by its greater weight that 
the failure of the defendant to furnish hot water brought about the 
breach of the contract, then you would have to consider the reason- 
able compensation to the plaintiff for the breach of the contract, the 
destruction of his business, and you will write as your answer to that 
issue what is a reasonable compensation." 
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It will be observed that the issues do not establish "the destruction 
of his business," as a result of defendant's breach of the contract, for 
which the plaintiff has been permitted to recoker under his Honor's 
charge. I t  is true a verdict may be given significance and correctly 
interpreted by reference to the pleadings, the e~~idence, admissions of 
the parties and the charge of the court (Kannas v. dssad, 182 N.C. 
77) ; but there is no sufficient finding here that the plaintiff was pre- 
vented from having the contemplated use and enjoyment of the prem- 
ises by reason of the defendant's failure to furnish hot and cold water. 
Filkin v. Steele, 124 Iowa 742; Bass v. Rollins, 63 hIinn. 226. In  answer 
to the second issue (note wording of issue), the jury has said that the 
defendant breached his contract; but this, we apylrehend, and no more, 
in the absence of such a right reserved in the lezse, would not justify 
the plaintiff in abandoning the premises and suing for damages, without 
first putting the lessor in default by affording him a reasonable op- 
portunity, after notice, to comply with the terms of his agreement. 
Green v. Redding, 92 Cal. 548. The case is unlike McMahan v. Miller, 
82 S .C.  318, where the tenant was driven from the demised premises 
by the landlord, or by his refusal to comply with his contract under 
such circulnstances as made it impossible or impracticable for the 
tenant to remain. 

In  Lewis v. Chisholm, 68 Ga. 40, it was held that where a 
(562) landlord covenants to keep the demised premises in repair and 

fails to do so to the extent merely of dimmishing the value of 
the use of the premises, and not to rendering them untenable, would 
not work a forfeiture of the rent, as upon a conslructive eviction; for, 
in the language of the syllabus of the reported cme: "The remedy of 
the tenant is, after reasonable opportunity to the landlord, and failure 
by him to repair, to make the repairs himself and look to the landlord 
for reimbursement, or to occupy the premises witl~out repair, and hold 
the landlord responsible for damages by action cIr by recoupment to 
an action for the rent." 

True, it has been held in a number of cases that on the breach of 
the landlord's covenant to furnish necessary accessories, supplies, and 
equipment, as stipulated in the lease, the tenant may abandon the 
premises and sue for damages, if by reason of s u c ~  breach and contin- 
ued neglect they become unfit for his purposes; and this without fur- 
ther liability for rent on his part. Bissell v. Lloyd, 100 Ill. 214; Sheary 
v. ildnms, 25 N.Y. 181; Pres v. Ottersfatter, 85 Pa. St. 534; 3 Souther- 
land on Damages (3  ed.) ,  p. 2611. But we shall not now undertake to 
formulate any general statement as to what degree of dereliction or de- 
fault on the part of the landlord, in the absence of any pertinent and 
controlling stipulation in the lease, will absolve :he tenant from his 
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obligation to pay the rent, subsequently accrulng under his contract, 
and thus warrant him in forsaking the premises and suing for damages; 
for this, we perceive, is a question which must be determined by the 
facts and circumstances of each particular case. Ordinarily, however, 
it may be said tliat a contract is considered to remain in force until i t  
is rescinded by nlutual consent, or until the opposite party does some 
act, inconsistent u-it11 the duty imposed upon him by the contract, 
rrhich amounts to an abandonment of i t  on his part. Dula v. Cowles, 
32 K.C. 293; Hutchins v. Hodges, 98 N.C. 405. 

I n  Westerman v. Fzber Co., 162 N.C. 297, Hoke,  J., observed, "It 
is not every breach of contract that will operate as a discharge and 
justify an entire refusal to perform further," and, speaking generally to 
the subject, quoted with approval the following from Anson's Law of 
Contract, p. 336: "But though every breach of the contractual obliga- 
tion confers a right of action upon the injured party, i t  is not every 
breach tliat relieves him from doing what he has undertaken to do. The 
contract may be broken wholly or in part, and if in part, the breach 
may not be sufficiently important to operate as a discharge, or, if i t  be 
so, the injured party may choose not to regard it as a breach, but may 
continue to carry out the contract, reserving to himself the right to  
bring action for such damages as he may have sustained." See, also, 
Willis v. Branch, 94 N.C. 142. 

I n  the instant case plaintiff ryas permitted to answer, over 
objection, a number of questions in regard to what he thought he 1.563) 
could have made from his barber shop, during the continuance 
of the term, and what probable losseb he sustained in his business by 
reason of his failure to obtain a sufficient quantity of hot water. We 
think this evidence should have been excluded. Fleming v. Peck. 48 Pa. 
St. 309. 

TThile anticipated profits may be recovered in those cases where 
there is a certain standard or fixed method by which they may be esti- 
mated and determined with a fair degree of accuracy, yet the courts 
are well-nigh unaninlous in holding that where such profits are of an 
uncertain, contingent, and speculative character, they are not to be 
allowed in compensation for the injury. Jlachzne Co. v. Tobacco Co., 
supm,  and cases there cited. I n  some cases profits are the best possible 
measure of the damages sustained by the injured party, for the very 
reason that the loss is indisputable, and the amount can be estimated 
with alnlost absolute certainty. The case of a contract for the delivery 
of cotton or any other article, which a t  all times finds a ready sale a t  a 
current market price, is an apt illustration. If such a contract be not 
performed, the purchaser may recover the advance beyond the pur- 
chase price; and this, though not recovered under the name of pdfits, 
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is really nothing else. "It often happens, also, that one contract, the 
performance of which will result in certain and d?finite profits, will be 
dependent upon the performance of another; and if the second contract 
is broken, the loss of definite and fixed profits under the other is a 
necessary and immediate consequence. There is r o  difficulty in saying 
in some such cases that profits lost are the proper measure of damages." 
Allis v. McLean, 12 N.W. 642. 

But the profits of running a barber shop are too uncertain, doubtful, 
and speculative to be capable of definite ascertainment. They de- 
pended upon many circumstances, among which are skill, ability to 
attract and hold patronage, the character of conipetition of others in 
the same business, and many other contingenciee. One man may fail 
while another prospers; and the same man may fail a t  one time and 
prosper a t  another, though the prospective outloclk may seem equally 
favorable a t  both times. If damages for breach of contract, like the one 
in the case at bar, were to be determined on estimates of probable 
profits, no landlord could know in advance the extent of his liability. 
It is, therefore, very properly held, in cases like the present, that the 
lessee, complaining of a breach of a covenant in his lease, must point 
out elements of damage more certain and more directly traceable to 
the injury than loss of prospective profits from his business. 

Damages for loss of probable and uncertain profits of business, in 
which the lessee may be engaged on the demised premises, are too re- 

mote and speculative to be recovered in an action on a covenant 
(564) in the lease. Cleveland, etc., R. Co. v. Mitchell, 84 Ill. App. 206; 

24 Cyc. 922. 
Ordinarily the amount of loss which a party to a contract would 

naturally and probably suffer from its nonperformance, and which was 
reasonably within the minds of the parties a t  the time of its making, 
is the measure of damages for the breach of said contract. But speak- 
ing more directly to the test as applied to cases like the one a t  bar, 
where the gist of the action is the deprivation, in whole or in part, or 
the benefit of a lease, in the absence of any special circumstance brought 
home to the knowledge of the lessor, the general ~ta tement  of the rule 
is that the tenant is entitled, as the measure of his damages, to the 
difference between the rental value of the premises for the term, in the 
condition as contracted to be, and the rental valw in their actual con- 
dition. Kellogg v. Malick, 125 Wis. 239; Alexander v. Bishop, 59 Iowa 
572. And if the contract be made for a particular use by the lessee, the 
rental value for that use will be the standard by which damages may 
be awarded. 3 Southerland on Damages (3  ed.), 872; Bien v. Hess, 102 
Fed. 436. 
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I n  24 Cyc. 922, tlie author deduces the following statement of the 
lam from numerous decisions on the subject now in hand: "The mea- 
sure of the lessee's damages for the breach of a covenant in a lease is 
usually the difference between the market rental value of the premises 
and the rent agreed to be paid for the same. The lessee is likewise en- 
titled to recover such damages as result as an  immediate consequence 
of the breach, such as injury to crops, goods, ~nachinery, furniture, etc., 
together with any necessary expenditure of time or money. Damages 
for loss of probable profits of business in which the lessee may be en- 
gaged on the leased premises are too remote and speculative to be re- 
covered in an  action on a covenant in a lease." The first sentence in 
this quotation is supported by what is said in a number of cases, and, 
as a general rule, i t  may be taken to be true and accepted as correct 
-the stipulated rent, in the absence of other evidence, being regarded 
as the fair rental value of the demised nremises in the condition as 
called for in the lease. But,  where the tenant has obtained an  advan- 
tageous contract, and the reserved rent is less than the real rental value 
of the premises, he ought not to be deprived of his bargain. T o  hold 
otherwise would be to offer an inducement to the lessor, in such a case, 
to repudiate his obligation. On the other hand, if the landlord has 
made a good bargain and leased tlie premises for more than their rental 
value, he should not be denied the benefits thus accruing to him under 
his contract. A contrary holding would amount to awarding the tenant 
in eucll a case more than compensatory damages. I n  other words, under 
this measure the lessee would be penalized if he made a good bargain 
and rewarded too much if he made a bad one. Guano Co. v. 
Livestock Co., 168 N.C. 450, and cases there cited. However, as (36.5) 
a practical question, in n i o ~ t  cases, in the absence of evidence 
showing the facts to be otherwise, the two statements would accomplish 
substantially the same result. Hence, the distinction here pointed out, 
in the ordinary case, may prove to he more theoretical than real. Nev- 
ertheless, we have undertaken to state the rule correctly; for in the 
absence of any mistake, fraud, or oppression, the courts, as such, are 
not interested in the ~ i s d o m  or impolicy of contracts and agreements 
voluntarily entered into b e t ~ e e n  parties compos mentis and sui juris. 
Burch v. Bush, 181 N.C. 128. 

By  rental value is meant, not the conjectural or even probable profits 
which might accrue to the plaintiff from his business, but the fair 
value, to be ascertained by proof of what the premises would rent for 
in the open market, or by evidence of other facts from which the fair 
rental value of the premises may be determined. Herpolsheimer u. 
Christopher (Neb.), 9 L.R.A. (K.S.) 1127. 



606 I N  T H E  SUPREME COURT. [I83 

The plaintiff may also recover such special damages, when specifi- 
cally set forth and proven, as have boen directly and necessarily occa- 
sioned by the defendant's wrongful act or default, and which were rea- 
sonably within the minds of the parties a t  the time of the making of 
the contract, Sloan v. Hart, 150 N.C. 269, and cases there cited. Adair 
v. Bogle, 20 Iowa 238; Trzill v. Granger, 8 K.1'. 115; Gilley v. Hawkins, 
48 Ill. 308. But if the plaintiff, by the exercise of reasonable effort and 
care on his part, could have prevented such damages, both general and 
special, i t  was his duty to do so; and so far as he could have thus pre- 
vented them, he will not be permitted to recovu therefor. Robrecht 
v. ilfarling, 29 W. Va. 772. 

The defendant was entitled to have the jury instructed on the issue 
of damages substantially as requested. "Some measure of damages 
should have been given to the jury for their guidance," and it was not 
sufficient, under the facts of the instant case, to instruct them that in 
the event they came to answer the third issue, to allow the plaintiff "a 
reasonable compensation," subject to the duty which the law imposed 
upon him of using reasonable efforts to mitigate the loss. Cherry v. 
Upton, 180 N.C. 4. 

The line which divides direct and proximate from remote and conse- 
quential damages is sometinles shadowy and difficult to trace. Indeed, 
courts and juries are often perplexed in determinmg, in certain cases, 
whether a given loss falls within or beyond the ~oundary line which 
separates recoverable from nonrecoverable damages; and in many 
cases, notwithstanding the general rules laid down for the admeasure- 
ment of damages, much must still be left to the good judgment and 
common sense of the jury. ITo better system has been devised for the 

settlement of disputes than a trial by jury, and this right is 
(566) vouchsafed and preserved to us in the fundamental lam of the 

land. It is seldom that twelve minds, guided by correct legal in- 
structions, will agree upon an unrighteous conclusion. But certain rules, 
founded in reason and sound principle, have beer1 established for the 
trial of causes, like the present, and it was error for his Honor not to 
have given them to the jury in responPe to the defendant's prayer. 

For the errors, as indicated, there lnust be another trial, and i t  is 
so ordered. 

New trial. 

Cited: Gzdley v. Raynor, 185 N.C. 98; Tobacco Assoc. v. Bland, 
187 N.C. 358; Gossett v. McCracken, 189 N.C. 118; Lane v. R. R., 192 
N.C. 291; Monger v. Lutterloh, 195 N.C. 277; Corbett v. R. R., 205 
N.C. 88; Pemberton v. Greensboro, 208 N.C. 4713; Chesson v. Con- 
tainer Co., 216 N.C. 339; Switzerland v. Hwy.  Comm., 216 N.C. 458; 
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Parris v. Fischer & Co., 221 N.C. 112; Troitino v. Goodman, 226 N.C. 
413; Tarkington v. Printing Co., 230 N.C. 359; Trucking Co. v. Payne, 
233 N.C. 639;  Perkins v. Langdon, 237 N.C. 171, 172; Perry v. Doub, 
238 K.C. 237; Scott v. Foppe, 247 K.C. 71; DeBruhl v. Hwy.  Comm., 
247 N.C. 687. 

C. 0. THOJIPSON v. SCOTT DILLIXGHAM AND SCOTT DILLISGHAJI,  INC. 

(Filed 21 May, 1922.) 

1. Pleadings-Debt-Judgmlent-Defanlt Final.  
h co~nlrlaint alleging a money demand for a sum certain with an express 

pro~nise to p3.r is sufficient to sustain a judgment by default final for the 
want of an ansrer .  C.S. 503. 

2. S a m e c l e r k s  of Court-Statutes-Constitutional Lam. 
C.S. 573. authorizing a judgment by default final for the want of an 

answer before the clerk of the court is not an unconstitutional interference 
with the jurisdiction of the judge of the court, the clerk being a component 
Dart of the Superior Court, and the exercise of the power of the judge 
being recognized and preserved by the right of appeal. 

3. Attachment-Bonds-Principal a n d  Surety-Statutes. 
Where judgment by default final has been rendered against the prin- 

cipal debtor and the surety on an attachment bond given in the action, in 
the form required by the statute, C.S. 815, to secure whatever judgment 
may be rendered. and the property attached has accordingly, been retained 
by the debtor, the surety is concluded from asserting the insufficiency of 
the bond in not having another surety thereon, as the statute required, 
when the bond was giren and accepted as he had intended, and he had not 
excepted thereto. 

4. Judgments-Motion to Set  Aside-Proof-AttaclmentPrincipal a n d  
Surety. 

Where an attachment bond has been given and acted upon in an action 
for debt. and judgnient by default final has been entered against the prin- 
cipal and his surety, the surety proceeding alone to set aside the judgmene 
must show. by his eridence or in some recognized way outside of the aver- 
ments of his ov-n uns\vorn statement, the ground upon which he relies, or 
his motion will be denied. 

5. Attachment - Principal a n d  Surety-Bankruptcy-Receivers-Title- 
Liens. 

Where a judgment by drfault final has been entered in an action against 
the same person, individually and as  incorporated, for the same debt, and 
the corporation has been adjudicated a bankrupt within the four-months 
period, and after the judgment the property of the individual has been 
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placed in the hands of a receiver by the State court, the snrety on the 
attachment bond will remain bound in the jurisdiction of the State court, 
notwithstanding the adjudication in bankruptcy, for the receiver takes title 
to the individual property subject to the existent lien by attachment, and 
the judgment upholding it. 

6. Judgments-Interest of Court-Voidable Judgments-Waive&lerks 
of Court-Principal and Surety-Surety's Motic~n to Set Aside. 

A judgment by default final entered by the clerk of the court is not void 
because of interest, but voidable only, not being in violation of a statute 
bearing directly on the question, and objection cn that ground may be 
waived by the parties; and while the judgment stands unassailed and un- 
excepted to by the principal defendants, or by a3y other directly repre- 
senting them, it is not open for a surety on an akachment bond given in 
the case to maintain a n  objection for his own bene'lt, and he must conform 
to his obligation according to its tenor. Comzellu v. TVhite, 105 X.C. 65, cited 
and distinguished. 

APPEAL by defendant surety from Bond, J., a t  October Term, 
(567) 1921, of BUNCOMBE. 

Civil action, heard on appeal from judgment of clerk. The 
action is instituted by plaintiff, returnable to July Term, 1921, against 
Scott Dillingham as an individual and Scott Dillingham, Incorporated, 
to recover the sum of $2,000 due upon the purcl-ase price of an auto- 
mobile sold to defendants, and which sum defen~lants expressly prom- 
ised to pay plaintiff. There was an attachment issued in the cause, 
which was duly levied on property of defendants, and defendants gave 
bond in the cause with J. L. Page as surety, to the effect that said 
defendants and surety would pay any and all sums that plaintiff should 
recover in the action, and thereupon the said attachment was dissolved 
and the property attached mas redelivered to the defendants. It further 
appeared that the summons in the cause was issued on 1 July, 1921, re- 
turnable 15 July, and that a verified complaint was duly filed a t  the 
time of issuing the summons, and at  a time for answering same, 1 
August, defendants not being ready, time mas extended to 5 October, 
and defendants still having failed to answer and complaint verified, as 
stated, showing money demand for sum certain, judgment by default 
was rendered against defendants and J. L. Page j'or the amount of the 
demand, etc., the appeal being taken. That on 6 October, the said 
surety moved before the clerk to set aside said judgment and to dis- 
miss the action for that defendants Scott Dillingllam, Inc., had been 
adjudged a bankrupt, and said case in bankruptcy was now pending in 
the U. S. District Court, and for that Jonathan H. Cathey had been 
appointed receiver against Scott Dillingham, the individual, in an ac- 
tion in the State Superior Court, motion was overruled and on appeal 



taken the judgment n-as affirmed in the Superior Court, as stated. De- 
fendant, the surety, excepted, and appealed, assigning errors. 

IV. P. Brown for plaintiff. 
Jones, TVzlliams R. Jones for defendant. 

HOKE, J. I t  is objected to the validity of this judgnlent in denial 
of appellant's motion: that the complaint does not set out a cause of 
action in which judgment by default final can be entered, but the ob- 
jection is without merit. The conlplaint being on a moneyed demand 
for a sum certain, with an express promike to pay the same, and so 
coming within the direct provisions of the statute on the subject. Bost- 
wick v. R. R., 179 S . C .  485; C.S. 595. S o r  can the exception be sus- 
tained that the act authorizing judgnlent by default final before the 
clerk is unconstitutional, C.S. 593, in that i t  ignores the constitutional 
principle that the judges of the Superior Court must act in these mat- 
ters, citing for the position the decision of Rhgne v. Lzpscombe, 122 
S . C .  630. I n  that case it was held that the Superior Court could not be 
deprived of the jurisdiction possessed by it a t  the time of the adop- 
tion of the Constitution, and fully recognized by that instrument as 
having general supervisory power over inferior tribunals of the State; 
and, therefore, an act of the Legislature ~ ~ h i c h  provided for an ap- 
peal from an inferior court direct to the Supreme Court, in entire dis- 
regard of the recognized powers of the Superior Court, was unconsti- 
tutional, but tlie act in question here does not come within the inhibi- 
tion of any such principle. For the reason, in the first place, that  in 
matters of this kind the clerk is a component part of the Superior 
Court as pointed out in Brittain v. Xzi11, 91 K.C. 498, and other like 
cases. Second, because the power of the judge as presiding officer of the 
Superior Court is fully recognized and preserved by the right of appeal 
to him in all such cases by express provisions of the law. C.S. 593. Ap- 
pellant excepts further that the attachment bond signed by him having 
only one surety is not a statutory bond, and no judgment, therefore, 
can be had thereon n-ithout suit. I t  is not contended in support of this 
position that tlie bond TTas to be signed by any other surety, or that 
the same is otherwise than intended by the parties. It is given in form 
as the statute requires, not for the forthcoming of the property, but 
for the payment of the judgment that is recovered in tlie action, C.S. 
815, and while plaintiff could have excepted to the sufficiency of the in- 
strument because executed by only one surety, this mas not done, but 
the bond was given and received without objection as  a statutory bond, 
and the attachment having been dissolved and the property delivered 
to defendants of record by reason of same, tlie appellant is concluded 
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and may not now maintain the position that a judgment in personam 
on the bond is improper. 34offitt v. Garrett, 23 Okl. 398; Riddle v. 
Baker, 13 Cal. 295; Pzco v. Webster, 14 Cal. 202; McLean v. Wright,  

137 Ma.  644; Bunnetnan v. Wagner, 16 Oregon 433; Fidelity Co. 
(569) v. Bowen, 123 Iowa 356. Again, it is conkended that the judg- 

ment is invalid because of the fact that (c,) within four months 
from the institution of the action Scott Dillingham, Inc., has been ad- 
judged a bankrupt and the proceedings in said case are still pending; 
(b) within four months from commencement of the action the clerk of 
the court, Jonathan H. Cathey, in same suit in the State court was 
appointed receiver of the property of Scott Dillingham, the individual. 
I t  may suffice to say, in answer to this objection, that neither of the 
facts suggested in the objections are pleaded or in any way established 
in the proceedings, nor do we find any evidence offered in support of 
them except that they are stated by appellant as a part of his motion. 
This being true, we find no authority to sustain a motion to set aside a 
final judgment a t  the instance of the surety, the only appellant in the 
cause, when neither of the principal defendants a-e making any objec- 
tion and neither the trustee in bankruptcy nor the, receiver in the State 
court are even parties in the cause, and if it were otherwise, the bank- 
ruptcy proceedings, avoiding liens acquired within four months, only 
extends to the affairs of the corporation. In the proceedings in the 
State court the title of the receiver only takes its rise from the date of 
the appointment. Hardware Co. v. Holt, 173 N.C. 308; C.S., sees. 860, 
1210. 

There is nothing, therefore, in the State proceelhgs referred to that 
impairs or threatens the prior lien of plaintiff's attachment, and the 
judgment being against both defendants, the sur?tyJs obligation holds 
as to the liability of Scott Dillingham, the individual, and the judg- 
ment against appellant, therefore, should in no went  be disturbed. 2 
R.C.L., title Attachment, see. 82, citing, among other cases, Pelzer Mfg. 
Co. v. Pitt, 76 S.C. 349. It is contended finally that as Cathey, the 
clerk, is both trustee in bankruptcy of the corporation and receiver 
under State proceedings of Scott Dillinghan~, the individual, he has 
such an interest in the subject-matter of the suit as disqualifies him 
from hearing the matter or entering any judgmenl therein. As we have 
heretofore shown, these facts are nowhere shown in the record, except 
as they are suggested by him as the basis for appellants motion. De- 
fendants do not set up such facts in their plead~ngs, and neither the 
alleged trustee in bankruptcy nor the receiver are parties to the record, 
nor have they applied to become such. Apart from this, even if it be 
conceded that the clerk who entered the judgment was such trustee and 
receiver, and as such had a pecuniary interest in the subject-matter of 
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the suit, a judgment entered by h i n ~  is not void unless in violation of 
soine statute bearing directly on the question, it is only voidable, and 
can be and frequently is waived by the parties. ~Tloses v. Julzan, 45 
X.H. 32, reported also in 84 American Dec.. p. 114. with a helpful and 
informing note on the subject. This being true, while the judg- 
ment stands unassailed and unexcepted to by the principal de- (570; 
fentiants, or any other directly representing them, it is not open 
to  the surety on the attachment bond to nlairitaln an  objection for his 
own benefit. As to any and all such objections, while the judgment 
stands as to the principal debtors, the surety is concluded and must 
conforni to his obligation according to its tenor. 2 R.C.L., title d t tach-  
ment, secs. 101 and 106, and authorities cited. I t  may be well to  note 
that  in Tl'lzzte v. Connelly, 103 N.C. 65, and other like decisions in this 
State, where the action of a judicial officer was held to  be void there 
was a statute containing express provisions which disqualified the offi- 
cer in the case as  presented. 

We find no error in the record, and judgment denying appellant's 
motion is 

Affirmed. 

Cited: Cook v. Bailey, 190 N.C. 601; Baker v. Corey, 195 N.C. 301; 
Bixzell v. M~tchelL, 193 X.C. 489; Albertson v. Albertson, 207 N.C. 531; 
Hof t  v. Lighterage Co., 215 K.C. 693; Surety Corp. v. Sharpe, 236 N.C. 
30; VcGuire v. Sammonds, 247 N.C. 396. 

I. A.  DAYEXPORT ET AL. r. THE BOARD O F  EDUCATION O F  McDOWELL 
COUNTY. 

(Filed 24 May, 1922.) 

1. School Districts-Discretion of Board-Courts-Injunction. 
The courts will not interfere with the control and supervision of the 

county board of education in the exercise of its statutory discretion giren 
in the forrilntion of school districts and their consolidation, or interrene in 
behalf of anr  oue who sul~l~oses himself to be aggrieved by their action 
therein. except u ~ o n  H clear showing that it was acting contrary to law, 
and then they will only restrain its action to the extent necessary to keep 
it nithin the law and the rightful exercise of its powers. 

2. Same---Combination of Districts-Location of Schoolhouses. 
A schoolhonse in a special school tax district of a county having been 

burned, the county school board consolidated this with another such spe- 
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cia1 district, made provisions for the lower grades in the first district, and 
arranged for the attendance of the higher grades , ~ t  the schoolhouse in tlle 
district with which it had been consolidated; and the taxpayers of the 
first district sought in their suit to enjoin tlle ac:ion of the  count^ board 
upon the ground of inconrenience, etc., of the hig ler grade of children at- 
tending the school in the enlarged district. I t  aplxaring that the tax rates 
of the two districts were the same, and that the k~oard mas in the esercise 
of its legal right in lnalii~lg the consolidation, i t  is held that the county 
board was in the lawful exercise of its discretion given them br the statute, 
and the courts will not therewith interfere. 

3. S a m e A p p e a l  and Error-Preswnptio11s-R11(lings of F a c t R e c o r d .  
Where the judge of the Superior Court has refused to grant an injunc- 

tion against the exercise of the stntutory discretion of a county board of 
education in consolidating two special t a s  school listricts within the coun- 
ty, arranging for the attendance at  various schooliouses for the lower and 
upper grades of the children of the district, but has found no facts upon 
which he has based his rulings, his action will bcm presumed as  correct on 
appeal, it being for the appellant to show error, and on appeal the Su- 
preme Court will assume that he has based his conclusioi~s of law upon 
affidavits and other evideuce appearing of record that fully support them. 

APPEAL by plaintiff from Lane, J., dissolving a temporary re- 
(571) straining order, ~ I a r c l i ,  1922, from LICDOWELL. 

This action was brought by the plaintiffs, as taxpayers of 
Carlysle Special School Tax District in said county, and inhabitants 
of said district whose children are entitled to sc:hool facilities therein, 
against tlie defendant to enjoin tlie unlawful diversion or inisapplication 
of funds raised by taxation in the district for ~chool purposes, to the 
support of a high school in Xeho District, adjoining Carlysle District, 
and to require that they be used only for the schools in the latter dis- 
trict. The defendants deny that the funds are being thus unlawfully di- 
verted and misused, and allege that they have in all respects performed 
their duties as the county board of education within the law, and 
have committed no unauthorized act in respect to the matters alleged 
in the complaint. Tha t  the scliooll~ouee in Carlysle District was burned 
several years ago, and that the defendants have made proper and ade- 
quate provision for teaching tlie children therein temporarily in the 
primary grades, and have further provided for educational advantages 
a t  the high school in Xebo District, the two districts, Nebo and Car- 
lysle, having been legally consolidated by order of  the board. The scope 
of the defense set up by tlie board of education to the allegations of 
the plaintiff appears in two affidavits filed by it n support of its denial 
of said allegations and the other matters averred in the answer, as 
follows: 

"T. TiT. Stacy, being duly svorn, deposes and says that he is chair- 
man of the board of education of RIcDowell C o m t y ;  that prior to the 
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consolidation of the Carlysle and Nebo districts, both districts had 
voted a special tax of 30 cents on the property and 90 cents on the poll; 
tha t  prior to said consolidation, the S e b o  District had built a strong 
and efficient school, and had maintained same with many capable 
teachers; that  the S e b o  school had been known all over 3lcDowell 
County for the splendid educational work done, i t  having sent out not 
only to JlcDowell County, but to many parts of the State, some of the 
best equipped teacher:: tha t  the State has, and that  since said consoli- 
dation there has been erected a t  a cost of more than $13,000 an excel- 
lent brick school bullding in said consolidated district, and that  a 
splendid school i~ non- being inaintained in said consolidated district. 
That when said consolidation was made, and prior thereto, the board 
of education of 1 l c D o ~ ~ e l l  County made a thorough investigation and 
came to the unaniinous conclusion tha t  the best interest? of the 
children of the consolidated district would be conserved by such (372) 
consolidation; that  this affiant, representing the board of edu- 
cation of 11cDowell County prior to the institution of this suit, had 
consulted many of the patrons of the old Carlysle District with the 
view of ascertaining their wishes and the advisability of rebuilding 
a schoolhouse s o m e d ~ e r e  near the site of the old one which had been 
burned, as referred to in the affidavit of Prof. N. F. Steppe, and it had 
been decided by tlie board of education to erect a new schoolhouse 
for the primary grades in the old Carlysle District and have the more 
adranced pupils in said section to attend the [Tell equipped school a t  
Sebo ,  and in pursuance of this purpose, the board of education is now 
preparing to erect said ~clioolhouse; that  all this affiant has done in 
the consolidation of said school districts has been done for the best 
interests of the children of said school districts, and tha t  he has acted 
in good faith, and for no other purpose than to promote the best in- 
terests of all the children of said districts; that  this affiant knows tha t  
tlie entire school board has acted in good faith and with the single and 
sole purpose of doing what n s  best to proinote the education of all the 
children of said school districts, since said districts were consolidated 
into tlie Sebo  District. TT'hercfore, this affiant prays the court will dis- 
solve the injunction heretofore issued and permit the defendant to 
proceed to administer their school interests to the best advantage of 
the children of said consolidated district. (Signed) T. W. STACY." 

lLS. F. Steppe, first being duly morn ,  deposes and says tha t  he is 
superintendent of the schools of ;\lcDorrell County; tha t  as such su- 
perintendent he advised the consolidation of the two special tax dis- 
tricts of Xebo and Carlyslc; tha t  on 1 August, 1920, the board of edu- 
cation of h I c D o ~ ~ e l 1  County duly passed an  order in regular session 
consolidating said district, a copy of which order is set out in the an- 
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swer in this case; that it is the policy of the eilucational interests of 
North Carolina to create large and strong districts in order to provide 
the best and most efficient schools possible. That  said consolidation mas 
made in good faith, and that the board of education has contemplated 
transporting children of the Carlysle District to the Nebo, or building a 
new scl~oolhouse near where the former schoolhouse lyas burned, in 
order that the primary grades may be instructed in a one-teacher school, 
and that the advanced grades may be given instruction a t  Nebo; that 
two years after the fire burned Carlysle schoalhouse, a school mas 
taught in said district in a house procured for that purpose; that in this 
way the children of the Carlysle District ~ o u l d  be given a better op- 
portunity for education than to maintain only one-teacher school in 
said district; that this affiant is advised that t l ~ e  board of education 
mas acting within their powers in consolidating Ihe said two districts; 

that he acted in good faith in advising arid reconlmending said 
(573) consolidation, and only had the interests of the school children 

of said consolidated territory in mind. That before said consoli- 
dation was made, this affiailt, together mith the chairman of the board 
of education, looked over the field and reported to the full board of 
education and the matters were discussed, and it was unanimously de- 
cided that it was to the best interest of all the children of both districts, 
Nebo and Carlysle, to consolidate said two special tax districts; that 
prior to the time of the consolidation, as aforeseid, there had been a 
school maintained in the Carlysle District, but a iew years ago a forest 
fire broke out on the Carolina, Clinchfield and Ohio Railroad and 
spread to said district, and destroyed said schoolhouse, and since that 
time and prior to the bringing of this suit the chairman of the board 
of education of RlcDon-ell County and this affiant have considered mith 
many of the patrons of said district the building of a schoolhouse for 
the purpose of teaching the primary grades in said district; that a large 
number of the patrons of said district have petitioied the board of edu- 
cation of llIcDowell County to erect said schcol, which petition is 
hereto attached, and asked to he made a part of t ~ i s  affidavit; that this 
affiant is advised and believes that the purpose cf this suit is to take 
the special school taxes due the coneolidated district from McDowell 
County and turn it over to the school authorities of Burke County for 
the purpose of maintaining a school near the hIcDowel1 County Line. 
That this affiant is advised that there is no authcrity for this, and the 
school authorities of hlcDowell County do not consent or agree to it, 
and vithout consent the same cannot be done; that the school advance- 
ment in iIIcDowel1 County has been plienon~enal, and that the citizen- 
ship of XtcDowell Counay points to the growth of its school interests 
with great pride; that to grant the prayer of the plaintiffs in this cause 
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would be to hamper and injure the school interests of the consolidated 
district of Nebo and Carlysle. H e  further say3 that  this suit was not 
instltutecl by the plaintiffs until this affiant had selected a place or site 
on which to build a schoolhouse, in tlle old Carlysle District, and a 
contract had been tentatxely entered into ~ v i t h  the contractor to build 
the schoolhouse, and plans were adopted for said schoolhouse. Where- 
fore, this affiant prays the court to dismlss tlle injunction and permit 
the scllool authorities of IllcDo~vell County to manage their affairs 
without further interference. (Signed) K. F. STEPPE." 

There was a suggestion that  Carlysle District be consolidated with 
Oak Grove District in Burlic County, hut this plan mas not perfected, 
and the action of the l leDo~vel l  board relating thereto and contem- 
plated Jvas a f t e r ~ ~ a r d s  rescindcd. 

Plaintiffs allege that  tlle S e b o  High School is inaccessible to the 
children of Carlysle District, being at  a great distance therefrom, with 
a large pond or lake be tmen  the t ~ o ,  and that  the children of 
the said district are practically deprived of proper school facili- (571) 
ties and advantages, such as the statute provides for thein, and 
that  by uniting wit11 Oak Grove District in Burke County, adjoining 
the Carlysle District, they ~vil l  receive proper and adequate school 
privileges. The defendanl denies this, and asserts the right to manage 
its oxn  school affairs in its own way, without any of its school districts 
being joined with another district in Burke County. Plaintiffs alleged 
that  Carlysle and Nebo districts had different rates of taxation for 
school purpose<, but this is denied by defendant, who alleges that  
they are the saine, as fixed by the vote of the people in the two dis- 
tricts, acting separately, and this is the fact. 

temporary restraining order m7as granted by Judge Webb, return- 
able before Judge Lane, who heard the case upon the pleadings and affi- 
davits and refused to continue the injunction and dismissed the action. 
Plaintiffs excepted and appealed. 

dve ry  R' Ervin and S;pni?zhour R. hfu11 for plainti,fs. 
-1-0 counsel for defendant. 

WALI(ER, J., after stating the case: If the plaintiffs had any equity 
in their case it mis completely and categorically denied in the answer, 
which denial is fully sustained by the exhibits. We  must assume that 
Judge Lane found such facts as would support his judgment, though 
there are no special findings set out in the case on appeal. Bowers v. 
Lunzber Co., 152 N.C. 601. While n-e may review findings of fact in 
such cases, we will not reverse what are apparently the judge's findings 
with good and sufficient ground for such action by him, but will adopt 
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his view of the facts unless clearly erroneous, and we are unable to 
say that such is the case in this record, but, on the contrary, we concur 
with the judge in this respect, believing that he reached the proper con- 
clusion both as to the facts and the lam. The judge evidently found the 
facts to be in accordance with the denials and aa.erments contained in 
the answer, and the affidavits filed before him by the defendant, and 
generally that the board of education of ~lcDowel1 County had acted 
strictly within the powers and authority conferred upon it by the school 
law as contained in the Consolidated Statutes, chapter entitled "Edu- 
cation," and in its several articles, especially article 10. The two dis- 
tricts, Nebo and Carlysle, were consolidated into one, known as the 
Nebo District, because of advantages to the school children of the 
higher education provided by tlie school for advmced pupils situated 
in that part of the consolidated district, formerly Kebo School Tax 
District, and they reserved the schools in what n a s  formerly Carlysle 

District for the primary grades. K e  would not lightly interfere 
(575) with tlie judgment and discretion of the local board in such 

matters when it does not appear that the same has been illegally 
exercised or grossly abused, as is the case here. Tke law has committed 
the control and supervision, the formation of districts, and their con- 
solidation in given cases, to the local boards, and we do not intervene 
in behalf of any one who supposes himself to have been aggrieved by 
their action except upon some clear showing that they are acting con- 
trary to the law, and so far restrain their action only as to keep them 
within the law and the rightful exercise of their powers. 

The gravamen of the complaint here seems to be that the Kebo 
school is too inconveniently and distantly located, with reference to 
the children in what mas formerly Carlysle Dist-ict, to be accessible 
and available to them. But this is one of the matters committed to the 
sound judgment and discretion of the board of education in the new, or 
Nebo District. A similar question was presented ir Brodnax v. Groom, 
64 N.C. 244, as to taxation and the building of bridges, and the Court 
said in regard to it: ('But the power to tax is assuned, and an attempt 
is made to restrain its exercise, 'except for the necessary expenses of 
the county.' Who is to decide what are the necessary expenses of a 
county? The county commissioners, to whom are 2onfided the trust of 
regulating all county matters. [Repairing and build ng bridges' is a part 
of the necessary expenses of a county as much so as keeping the roads 
in order, or making new roads; so the case before us is within the power 
of the county commissioners. How can this Court undertake to con- 
trol its exercise? Can say such a bridge does not need repairs; or 
that in building a new bridge near the site of the old bridge it should 
be erected as heretofore, upon posts, so as to be cheap, but warranted 
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to last for some years; or that  it is better policy to locate it a mile or 
so above, where the banks are good abutments, and to have stone 
pillars, a t  a heavier outlay a t  the start, but such as will insure perm- 
anence and be cheaper in the long run? I n  short, this Court is not 
capable of controlling the exercise of power on the par t  of the General 
Assembly, or of the county authorities, and it cannot assume to do so, 
without putting itself in antagonism as n-ell to the General Assembly 
as to the county authorities, and erecting a despotism of five men; 
which is opposed to the fundamental principles of our Government, 
and the usages of all times past. For the exercise of pon.ers conferred 
by the Constitution, the people must rely upon the honesty of the 
members of the General Assembly, and of the persons elected to fill 
places of trust in the several counties. This Court has no power, and is 
not capable if it had the power, of controlling the exercise of power 
conferred by the Constitution, upon the legislative department of the 
Government, or upon the county authorities." Matters of this 
kind must be left largely to the good judgment and discretion (,576) 
of the local authorities, -rho k n o i ~  far better than we do what 
will best promote the interests of those who have confided the trust to 
them, and to whom they are responsible for its just and proper per- 
formance. 

I n  Smith v. School Tnrstees, 141 N.C. 143, relied on by  the defen- 
dant for the position that the courts n-ill enjoin local authorities in the 
exercise of their powers, it appears that  the wrong imputed to the de- 
fendants in that  case n-as a distinct and direct violation of the law. 
and even of the Constitution, in the management and disposition of 
school funds. They were not exercising merely a lawful discretion, but 
were acting unlawfully and in the application and disbursement of 
school funds, and contrary to a former decision of this Court. Lowery 
v. School Tnistees, 140 N.C. 33. 

W e  should not interfere with the exercise of powers by the local 
school authorities, charged \?-it11 the duty of providing the necessary 
facilities for the education of the children of the State in their respec- 
tive communities, unless the legal right of some one, who asks for 
relief, is being clearly violated. It does not so appear in this case, but 
the contrary. 

The power and authority of the local school boards are adapted to 
the full and proper performance of the duties imposed upon them, and 
have recently been somewhat enlarged and simplified, and made more 
flexible (Laws of 1921, ch. l 79 ) ,  and we should be careful not unduIy 
to  restrict these powers, the full exercise of which is so essential to the 
efficient conduct and nlaaagement of our public schools. 
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Where the schoolhouses shall be placed in the district, and in what 
manner they shall be conducted, are obvioudy matters which niust be 
decided by the scl~ool authorities, who have done so in this case. They 
had the right to consolidate the t ~ o  districts, Carlysle and Nebo, into 
one district, both districts having the same rate of taxation, Paschal 
v. Johnson, ante, 129 (110 S.E. 841). The LlcDomell board could not 
be conlpelled to consolidate Carlysle District with Oak Grove District, 
which is in Burke County, and i t  refused to do so, preferring to ad- 
minister the affairs of their schools in  their own county, rather than 
have a divided supervision of them. We are with3ut power to reverse 
their decision in this respect, it not appearing that the board has acted 
in violation of any law. 

Since the argument of this cause, it has been s~ggested that certain 
facts exist which, as we think, do not appear in the record, such as the 
bonded indebtedness of Nebo District and the con::olidation of Carlysle 
District with the district in Burke County. We cannot consider matters 
not so appearing. TT7e may repeat that the judgment of the court is 
presumed to be correct, and it is incumbent upon the appellant to show 

error, if any exists, and whether we act on the presumption or 
(577) upon the evidence, and our view of the f x t s  based upon the 

evidence, which agrees with that of the learned judge, we reach 
same conclusion that there was no error in the judgment of the court as 
to the injunction. We cannot assume or infer facts to exist, except as 
they appear clearly in the record. 

The case really presents the single question, whether upon the facts 
as they appear we should undertake to review the action of the board 
of education of hicDo~wl1 County, which has done nothing more than 
exercise its rightful authority under the statute. It is clear that we 
should decline to do so, in any admissible view of ;lie case. 

The decision of the judge as to the continuance of the injunction to 
the final hearing is in accordance with the facts 11s they now appear, 
and the law, as we understand them, but he should not have dismissed 
the action, as the merits of the action and how it shall be finally deter- 
mined mere not before him, and not before us a t  this time, plaintiff be- 
ing entitled to be heard upon the issues raised by the pleadings a t  the 
final trial of the case. JIoore v. Monument Co., 166 N.C. 212; R. R. v. 
Xining Co., 117 N.C. 191; Crawford v. Pearson, 116 N.C. 718. 

The judgment should therefore be modified, as there was no error 
in refusing to continue the injunction, but there was error in dis- 
missing the action, and, as thus modified, i t  is affirmed. Costs of this 
Court equally divided between the parties. 

hlodified and affirmed. 



N.C.] SPRING TERM, 1922. 619 

STACY, J., not sitting. 

Cited: Peters v. Hwy. Conm., 184 N.C. 32; Owen v. Bd. of Ed., 
184 N.C. 268; School Comm v. Bd. of Ed., 186 N.C. 648; Mclrznish v. 
Bd. of Ed., 187 S .C.  493; Rd. of Ed. v. Forrest, 190 K.C. 736; Day v. 
Commzsszoners, 191 N.C. 781; dngelo v. IYinston-Salem, 193 N.C. 213; 
W a l l  v. Trust Co., 201 N.C. 823; JIoore v. Bd. of Ed., 212 N.C. 503; 
Messer v. Smathers, 213 S .C.  189; Gore v. Colunzbus County, 232 N.C. 
640; Kzstler v. Bd. of Ed., 232 N.C. 404; Edwards v. Bd. of Ed., 235 
N.C. 350; School Distrzct Comm v. Bd. of Ed., 236 N.C. 218; Brown 
v. Candler, 236 N.C. 580. 

H. D. BAKER v. CARR LUMBER COMPdNP. 

(Filed 24 Nay, 1922.) 

1. Appeal and Error-Parties-Nons~ut-Partnership-Fragmella Ap- 
peal. 

Where the Superior Court judge has ruled upon the  tr ial  of the case that  
certain other lvarties mere necessary for the prowcution of the action on 
the ground tha t  they had an  interest in the subject-matter as  partners, and 
tha t  the cnuie could not 1)roceed without them, the ruling strikes to the 
foui~dation of the plaintiff's cause of actic,n, arid he may take a voluntary 
nonsuit and appeal n ithont T alid objection that  his appeal sliould be dis- 
inissed a s  fragmentary. 

2. Same - Railroads - Timber-Right of \ \ 'a~ontracts-Cutti l lg and 
Delivering Timber. 

The ilefcndant railway company obtained a right of way through plain- 
tifl'z timbered lands, inncceqsible to railway transportation, upoil ljart con- 
sideration that  the defendant would build the road and transport the plain- 
tiff's timber a t  a certain price per carload. The defendant colnmenced to 
build the road and notifitvl the plaintiff to ha re  his timber hauled to the 
right of \ray. and the 1Aaintiff then contracted with another to do the cut- 
ting and hanliiiq upon cunsideration of adrancenients, and a certain part  
of the proceecls of the sale of the timber, without assigning any of his rights 
under the contract lie had made with the  defendant railroad company: 
Held,  error for the trial jndge to hold tha t  the contractor for the cutting 
and hauling tlie tiluber w s  a lmt i i e r  in the contract sued on, and this 
ruling striliing to the root of tlir plaintiff's alleged cause, he  n-as within his 
right in taking :i roluntar)- lionsuit and appealing from the ruling of the 
trial court. 

APPEAL by plaintiff from JIcElroy, J., at December Term, 
1921, of BUNCOMBE. (578) 
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This is an action brought to recover damages for a breach of 
contract. The parties do not differ materially a:; to the terms of the 
two contracts involved; and, therefore, the following statement of the 
material facts will suffice to present fully the pclint raised by the ex- 
ception: "On or about 1 October, 1919, plaintiff entered into a contract 
with the defendant, whereby he agreed to sell defendant a right of way 
for its railroad through plaintiff's land in Henderson County for the 
sum of $100 cash and the further consideration that defendant would 
furnish plaintiff sufficient, cars for loading and transporting all his lum- 
ber and wood located on said tract of land from any point on said rail- 
road where it passed through plaintiff's land to the junction point of 
defendant's said railroad with the line of the Southern Railway Co111- 
pany, and to transport said cars of lun~ber and wood from said points 
on said land to said junction point of said Southern Railway Company 
at the price of $10 for each car so transported." The plaintiff complied 
with his part of the contract, and defendant ccminenced grading its 
right of way through plaintiff's land in October, 1919, and a t  that time 
defendant notified plaintiff to cut and place his wood and lumber along 
tlie right of way, and that the railroad would be :n  operation and suffi- 
cient cars would be furnished plaintiff for loading and transporting his 
wood and timber by 1 June, 1920. The construction work was abandoned 
by defendant in the spring of 1920, "and they have done nothing since 
about laying down the rails." On 2 February, 1920 plaintiff entered into 
a contract with E. Penland and B. Penland, under which the Penlands 
were to cut, haul, and deliver to the siding of the railroad all timber, 
wood, etc., and as compensation were "to have one-half of all proceeds 
from wood, cross-ties, tan bark, acid wood, dogwood, and hickory." The 
contract also prorided that plaintiff should make certain advancements 
in money to the Penlands, and that plaintiff should be reimbursed out 
of their part of the proceeds from sales. The plaintiff built a house and 
advanced about $800 to the Penlands, and a large amount of wood and 

tiinber was cut, hauled, and stacked on defendant's right of 
(579) way, and the Penlands continued to comply with their contract 

with plaintiff until it was definitely learned that the railroad 
would not be built. The wood and timber that was cut and placed a t  
tlie railroad right of may, and that cut and left in the woods, and the 
wood still standing, was of little value without a railroad, on account 
of the cost of transporting and the lack of means of transportation, and 
plaintiff was thereby greatly damaged. 

,4t the close of all the evidence the court held that E. Penland and 
B. Penland were partners with plaintiff in the logging contract, and that 
the Penlands were necessary and indispensable prtrties in the pending 
case, involving a breach of another and distinct contract between plain- 
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tiff and defendant, "and that in no view of the case could plaintiff re- 
cover as an individual, and that  the court would charge the jury to that  
effect." The plaintiff never transferred or asslgnetl any interest in the 
contract with defendant to either of the Penlands, and there was no 
evidence that  the Penlands ever had :my connection with or interest in 
the contract involved in this action. 

Upon the intimation of its opinion by the court, as above set forth, 
and in deference thereto, and reserving its exception, the plaintiff sub- 
mitted to a nonsuit and appealed. 

W .  G. Fortune and ll la~h; TV. Brown for plaintiff. 
Martin, Rollins & W7riglzt for defendant. 

WALKER, J. The plaintiff was not bound to submit absolutely to 
the judge's ruling, but could except thereto and take a nonsuit, a s  he 
did, for he could not have recovered, under the judge's view of the 
case. I t  is not a case, therefore, wherein there ic ground left upon which 
plaintiff inight hiive succeeded in his action, the judge's ruhng having 
"cut up his case by the roots." The procedure he adopted was the only 
one to which he could safely resort and save his rights. 

It appears in this case that  the two contract., the one with the de- 
fendant and the other with the Penlands, were made a t  different times, 
the former having been made on 1 October, 1919, and the latter on 2 
February, 1920. On their face they have no legal connection with each 
other. The contract with tlie defendant was made for the plaintiff's 
benefit, and not for that  of tlie Penlands, the  contract with them not 
being in existence a t  the time the other contract of 1 October, 1919, was 
made, and there has been no assignment of any interest in the contract 
by the plaintiff to the Penlands. Even if i t  be true that  the contract 
of February, 1920, created a partnership between plaintiff and the Pen- 
lands, i t  related only to the particular transactions referred to in the 
contract. It is very certain that  the defendant Carr Lumber 
Company did not enter into any such contract, and m-as not a (580) 
party thereto, as its contract with the plaintiff related to a sepa- 
rate and distinct matter, and the principles of law applicable to the two 
contracts are not the same, nor i i  the same rule of damage. applicable 
to both. The Penland. cacnot sue on t!le contract with the lumber com- 
pany, for i t  lias nlade no contract d l 1  them. They are not parties or 
privirs to it,  nor has the contract, or any part of it, bccn assigned to 
them, nor was it mark for their benefit. If there haq been a breach of 
it. the rlnrnagcq would go to the plnintlff. The action, tilerefole, must 
be confined to t1le partip-. n m d  in thc contlact lTVh7tchead zt. Red- 
dirk, 24 X C. 95; Hnrdy 21. TT7dTinws, 31 S.C. 1771, not only bccauqe 
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they are the only parties named therein, but beca~se  they are also the 
real parties in interest. We cannot change a contrs~ct, so as to give an- 
other a right or interest in the contract, which it does not confer, but 
must enforce it as we find it to be, and as the parties have made i t  in 
their agreement. Sorment v. Johnston, 32 S .C .  89. Referring to that 
case, Judge Battle said in J o y n e ~  v. Pool, 49 S.C.  293, a t  11. 295: "The 
case of hTor?nent v. Johnston, 32 K.C. 89, n-hich 1s the only authority 
referred to and relied upon by the counecl for tho plaintiffs, does not, 
in our estimation, aid their case. The principle therein decided was that 
one partner could not by a contract with another person charge what 
was known to be his individual debt to that person, upon the firm, 
without the consent of the other meinhers of the firm. Surely that does 
not prove that an individual party to a contract can convert that con- 
tract into one with a firm, without the consent, and to the prejudice, of 
the other party." A contract is made only by consent or agreement of 
the parties to it (LYor?nent v. Johnston, supra), and there is nothing 
here to talie this case out of the rule. "There can Ile no contract in the 
true sense, that is, as distinguished from quasi or csnstructive contracts, 
in the absence of the element of agreement, or mutual assent of the 
parties. This, above all others, perhaps, is an essen.,ial element of every 
contract." 9 Cyc., 245. The two contracts are therefore separate and 
distinct, not having the same parties or the same subject-matter. The 
opinion expressed by the court was not well foundcd, and Tvas an erro- 
neous view of the case. 

The nonsuit is zet aside, and a new trial ordered. 
Ketv trial. 

Cited: Building Co. v. Greensboro, 190 N.C. 504. 

SARAH A. LYllkhrT, W, W. LYMAS AKD OTHERS, EX PARTE V. SOUTHERN 
COAL COMPANT. 

(Filed 21 May, 1922.) 

1. Part i t ion - Sales f o r  Division - Conimissioners--Contracts of Sale- 
Purchasers--Wrong Reports-Motion i n  Caus-Statutes. 
d commissioner appointed for the sale of land in proceedings for parti- 

tion, after confirmation of sale to a private purchacler, filed a petition in 
the cause after notice alleging in effect that in addition to the purchase 
price he had reported, the purchaser had agreed to pay a larger sum to in- 
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cluck his commission, etc.. and liad paid only the smaller sum, reported and 
confirmetl, and refused to pay the balance a s  agreed after having received 
tlic deed froill the clerk's office, where it had been deposited: H e l d ,  up011 
demurrer, the allegations of the petition must be considered 2s true. and i t  
was reversible error for tlic tr ial  judge to sustnin the dcniurrcr, and not 
require a n  am\\-er to be filed to s ~ t  the matter a t  issue for the purpose of 
proceeding to determine the controversy. C.S. 621. 

2. Same-Tucl@t~ents-la~ti~>ositio~t on the Courts. 
Where tlie connn~hs;oner for the p r i ~ a t e  5 3 k  of lands for dixision has 

withheld from the hnonledge of the court the actual  price the l~nrchaser 
has agreed to pa j ,  and reported a It'-el sum, nhich  the court has con- 
filmetl b;\ fmal jiidquent, it is a n  in~position on the court, and will not 
coilclilrle it n rom reo~~ening the case on tlie petition of the commiscioner in 
the cause, after notice, anu aftording tlie prolJer relief. 

3. Partition-Sales for Di1~isio11-Co1iut1issio11ei~~-Conin1issio11s-~4~~ce- 
nient of Partirs-Conrts-Repoiats. 

The court will not permit the commissioiler and parties in interest in pro- 
ceedings to sell land for division among tenants in common, to f is  amon; 
tlicnisel~es ~ ~ i t h o n t  its kno~vledge the conq~ensation of the commissioner, 
especially Jvl~ere the interests of minors a r e  inrol~-ed, and impose upon the 
court by the comniissioner's reporting the purchase price in a net sum after 
deducting the agreed connnissions, i t  being n-ithin the province of the court 
to allow s11ch cc~nnuissions as  it IuaT deem right mld prolJer, and pass ul~on 
the sufficiency of the purcl~nse l~r ice  of the lands ~ i t h  all the facts before it. 

APPEAL by petitioners from ilPcElroy, J., 21 Deceinber, 1921, from 
BUNCOLIBE. 

This is a petition in the above entitled cause, i t  being a proceeding 
before the clerk of the Superior Court for partition, in the following 
terms : 

The petition alleges that  TT7illiam TIT. Lyman, the father of tlie peti- 
tioner, IF7. W. Lyman, Jr., owned the land mentioned in the petition 
since the deatli of his father, on 13 December, 1893. From that  date 
till W. ITT. Lyman's death, on 7 February, 1921, he having always been 
a resident of California, his brother, the petitioner, A. J. Lyman, had 
looked after his interests in regard to tlie property, paying the taxes, 
etc., conducting a large alnount of correspondence, etc., for ~ h i c h  he liad 
received no conlpensntion. On the deatli of TV. W. Lyman the 
property descended to the petitioners, TT. n'. Lyman, Jr.,  a son, (382) 
and tlie petitioners, Theodore B., e t  nl., children of a deceavd 
son, Theodore B. Lyman, subject to the dower of his widow, the peti- 
tioner, Sarah A. Lyman. On 15 July,  1921, the petitioners (otlicr than 
A. J. Lyman) ,  the wi id ow and heirs of \I7. \T. Lyman, filed their peti- 
tion ~ i t h  the clerk of the Superior Court of Buncombe County for a 
sale of the property for partition. The petitioner, Sarah A. Lyman, 
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the widow, was over 80 years of age, and the children of Theodore B. 
Lyman, deceased, were under age, and TV. TV. Lyrnan, Jr., who was 36 
years of age, m s  the only one of the owners of said property who was 
of sufficient business experience to transact business in regard thereto. 
He  and A. J .  Lyman conducted the correspondenc'e stated in the peti- 
tion, from ~ ~ l i i c l i  it appears that W. JV. Lyman, Jr., on behalf of him- 
self and his coowners, agreed to receive net for the property $21,000, 
and to allow A. J .  Lyman, in view of the long period of gratuitous 
service rendered by him to his brother, as above stated, $2,000 of the 
$23,500 hereinafter mentioned, A. J. Lyiilan agreeing not to deduct any 
part of the $21,000 for his compensation. 9. J .  L jman  secured the as- 
sistance of J. C. Penland, a real estate brokcr, agreeing to pay Penland 
$500; and as a result of their cooperation the appellee, the Southern 
Coal Company, offered by letter to pay $23,500 fclr the property, "$5,- 
500 to be paid on the delivery of the deed, the remainder of the pur- 
chase price to be paid in three equal installments of $6,000 each, evi- 
denced by notes." Thereupon A. J .  Lyman, on 23 August, 1921, wrote 
W. W. Lyman, Jr., advising him that he had "got the coal people up 
to $23,000" for the lots, and saying that, "In viem of my marked suc- 
cess in securing this fine figure, I want you to allow me $2,000 as com- 
pensation, which I feel is but fair and just. Had I closed for the $21,- 
000 you ~ o u l d  have received less than $20,000. ' To which W. W. 
Lyman, Jr., replied, on 14 September, 1921, "We have agreed to accept 
your figure for the commission. Your proposition is not beyond reason." 
I t  will be observed that A. J .  Lyman in his letter stated $23,000 as the 
purchase price, instcad of $23,500. The reason for doing this was that 
he regarded the agreement between him and Penland as to the $500 
as personal, and therefore did not think it necessary to go into an ex- 
planation of that in his correspondence with W. W. Lyman, Jr.  As 
to the latter, the proposition m s  correctly stated in A. J. Lyman's 
letter to him, that is, that the purchase price would be $23,000, out of 
which the owners, represented by W. TF'. Lyman, Jr., agreed to pay him 
$2,000. This $200 the coal company has paid (to I'enland), in addition 
to thc 521,000 mentioned in the decree of sale. Thereupon A. J. Lyman 
reported to the Superior Court that he had received an offer of $21,000 

for the property, $3,000 of said $21,000 to be paid in cash, the 
(583) balance in equal installments of $6,000 e w h ,  it being his under- 

standing that the additional $2,500 to be plid by the Southern 
Coal Company n.ould 11e paid by it to him, and that lie would receive 
$2,000 of it for hin~self, pursuant to his agreement to that effect with 
W, W. Lyman, Jr.. and the otlicr $500 he would xiy to Penland, not 
intending, as has heretofore been stated, to ask for any allowance for 
his services as cominissioner out of the $21,000. The clerk, on 23 Sep- 
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tember, 1921, made a decree authorizing A. J. Lyman, as commissioner, 
"to sell said lots a t  private sale for not less than said sum (9821.000) on 
the terms stated in his report." The Southern Coal Company was not 
named as the prospective purchaser either in the report of A. J. Lyman, 
commissioner, or in the decree of sale just inentioned. The decree of sale 
provided that, "Upon the payment into office of the clerk of this court 
of the cash payment of $3,000, and the execution by the purchaser of 
notes for the deferred payments, and a deed in trust in form satisfac- 
tory to the comniissioner, and said clerk securing the payment of said 
notes, the comniissioner aforesaid is hereby authorized to execute a 
deed conveying said property to the purchaser in fee simple. And this 
proceeding is retained for further directions." 

A. J. Lyman, as comn~is~ioner, then executed a deed, 26 October, 
1921, conveying the property to tlic Southern Coal Company, who paid 
to the clerk of the court $2,500, and A. J. Lyman also paid to the 
clerk the $500 which he received from the coal company with its letter 
of 23 August, 1921, and the coal company deposited with the clerk its 
notes for $18,000. The manner by which this deed came into the pos- 
session of the Southern Coal Company is stated in paragraphs 12, 13, 
and 14 of the petition, as follonrs: 

"12. It was not the intention of tlie said A. J. Lyman to deliver 
the said deed until the Southern Coal Company had paid in cash, in 
addition to said $,500, the further sum of $.5,000, $3,000 of ~ h i c h  was 
to be paid to the clerk and the other $2,500 to A. J. Lyman, $500 of 
the same to be paid to J. C. Penland and $2,000 to himself, as herein- 
before set forth. 

"13. That Then the said A. J. Lyman tendered the deed to the 
party n-ho v a s  acting in the matter as attorney for the Southern Coal 
Company, the latter informed A. J. Lyman that the matter could not 
be closed because of the absence of Bernard EIias, the secretary of the 
Southcrn Coal Company, and suggested that Lyman deposit the deed 
with tlie clerk, who would deliver the Fame to the Southern C o d  Com- 
pany upon its complii?nce ~ ~ i t h  the said decree. 

"14. A. J .  Lyman complied with this wggcqtion, and left the deed 
with the clerk, 2nd thereafter the Southern Coal Company received 
the deed from the clerk." 

Tllc coal company, having thus secured possession of the 
derd. refuwd to pny the additional $2,500 -n-hich would inalie (584) 
the $3,500 to be paid on the delivery of tlie deed, according to 
their agreement-hut it did, after thus getting possession of the deed, 
pay, on 8 IYovember, 1921, $230 to Penland, and later paid Penland 
an additional $230, but it has refused to pay the additional $2,000 



626 IN  THE SUPREhlE COUR'I'. [I83 

which it is necessary for it to pay in order to comply with its agree- 
ment for the payment of "$3,500 to be paid on the delivery of the 
deed." The owners of the property, in con~equence of this refusal on the 
part of the coal company, on 7 December, 1921, filed their petition in 
which they set forth the facts and asked the court "to make such order 
herein as may be according to justice and right, and that the unpaid 
part, to wit, 52,250, of tlie $3,300 to be paid on tli: delirery of the deed 
be paid as the court may direct by tlie Soutliern Coal Company either 
to A. J. Lyman, or else into the office of the clerk of the court for the 
benefit of the onners of said real estate; and t1i:it said real estate be 
charged with a lien for the payment thereof, v i th  interest from 26 
October, 1921, and be sold by decree of this caul-t if said sum be not 
paid"; $230 was paid to Penland by the coal coiipany after the filing 
of this petition. 

The agreement betn-een the parties as to the sale and the division of 
the proceeds was not reported to the court or Itnown to it, and i t  was 
kept in ignorance of it. 

The Soutliern Coal Company, by leave of the court, entered a spe- 
cial appearance, and moved to dismiss the petition upon several grounds 
stated in the written motion. 

The clerk allowed the motion, and dismissed the petition, whereupon 
the petitioners appealed to tlie court in term, which affirmed the judg- 
ment of the clerk, tlie material part of the judgmeit being as follows: 

"1. That tlie said A. J. Lyman agreed with the parties who owned 
the real estate mentioned in the record that lie would not ask for any 
commission for his services as commissioner out of the $21,000 men- 
tioned in the said petition--see paragraphs 9 and 10 thereof-and the 
entire $21,000 goes to the owners of the real e s t ~ ~ t e  mentioned in said 
petition. Unless the Soutliern Coal Company is required to pay the 
additional $2,500, as prayed for in said petition, said A. J. Lyman will 
get no compensation for his services herein as commissioner. KO part of 
the $3,000 (part of said $21,000) already paid Ey the Southern Coal 
Company has been paid to A. J .  Lyman, nor has any order been made 
by the court for the payment of any part thereof 1 0  him, and A. J. Ly- 
man does not intend to ask the court to allow him any part of said $21,- 
000, it being understood between him and W. W. Lyman, Jr. ,  the latter 
acting in behalf of himself and his coowners of said real estate, as shown 

by the correspondcnce set forth in said petition, that none of 
(563) tlie 521,000 would be used for the payment to -4. J. Lyman of 

any con~mission. 
"2. That the Soutliern Coal Company has, since 8 November, 

1921, paid to J. C. Penland $230, in addition to the 3260 paid by it 
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to said Penland, as stated in paragraph 6 of the petition, herein veri- 
fied 7 December, 1921. 

"Upon consideration of the record, and on the facts therein appear- 
ing and herein found, the motion of the Southern Coal Company to 
dismiss the petition, verified 7 December, 1921, is sustained, and the 
clerk's order of 20 December, 1921, in that  behalf is hereby affirmed." 

The petitioners duly excepted and appealed to this Court. 

F. TV. Thomas for plaintiffs. 
J .  W .  Haynes for defendant. 

WALKER, J., after stating the case: There sTas error in dismissing 
the proceeding, upon the special appearance. The court should have 
ordered the money to be paid into court, or to the commissioner ap- 
nointed to make the sale. unless the uetition mas answered and the alle- 
gations thereof denied, nrhich the respondents may now be allowed by 
the court to do. When tlie facts are ascertained in some way, according 
to  the course and practice of tlie court, the latter may then proceed to  
declare the rights of the partics and enter judgment accordingly. If 
the bid for the land a t  the  sale was $23,500, the purchaser was liable 
for that  amount upon a confirmation of the sale, the question of com- 
missions for making the sale being one for the court and not for the 
parties to determine. The court, spealiing of the summary remedy 
against purchasers a t  public sales, under the statute (Rev. Code, ch. 
31, sec. 129),  said in Ez  pnrte Cotten, 62 N.C. 81: "The Declaration 
of Rights provides that  in all controversies a t  law r~specting property, 
the ancient mode of trial by jury is one of the best securities of the 
people, and ought to remaln sacred and inviolable. TT7hat controver-y 
did the petitioner hare  wliich he h x l  the right to have determined by 
a jury? I n  a proper proceeding for tlie purpose, the court of equity had 
ordered the sale of property, and he became the p u r e h a w  a t  a certain 
price, and promised to pay the amount a t  a given day. H e  failed to 
pay, and the court had tlie pon-er to attach Iiim for 3 contempt for not 
paying. The proceedings of the court could be obstructed without end 
if, in attempting to enforce its judgments and decrees, the person 
againgt wliom t h y  are to be eilforcccl could stop the proceedings until 
he could nlalie up a controversy with the court, and have it tried by 
a jury. So, in this c a v ,  certain persons sought the aid of the court of 
equity to sell their property; the court ordered the sale, and the pe- 
titioner bought, and now seeks to stay the proceedings of the court of 
equity in that  case until another suit can be instituted against 
him, in which a jury can determine whether he ought to pay. (586) 
The constitutional provision was certainly never intended to  
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apply to a case like this. As a substitute for an attachment by which 
a court of equity can enforce all its decrees, a inilder remedy is pro- 
vided in the aforesaid statute, by notice and judgment on motion. 
And that statute is not unconstitutional." The provision of the Rev. 
Code, cited above, has been brought forward in tlie Code (sec. 941), in 
the Revisal of 1905 (sec. 1524), and in Consolidated Statutes (sec. 
621). Lackey v. Pearson, 101 N.C. 631, where Chef Justice Smith dis- 
cusses very fully the procedure in such cases, citing Ex parte Cotten, 
supra; Lord v. Neroney, 79 N.C. 14, and other cmes. Hudson v. Coble, 
97 N.C. 260, where the same Chief Justice again states the proper 
practice, citing Rogers v. Holt, 62 N.C. 108; Singletary v. Whitaker, 
ibid, 77; Ex parte Cotten, supra; Council v. R ~ ~ e r s ,  65 S.C. 54, and 
he then says: "These cases assert tlie power of the court of equity, 
upon petition for the sale of land for the beneflt of infants, to com- 
pel the purchaser by orders made in the cause to perform specifically 
his contract of purchase." He further says: "The orderly mode of pro- 
ceeding was for the court to accept the bid of Coffield and Barnhill, 
by confirming the contract of sale, and then, u p m  the matter set out 
in the report, to enter a rule against them to !show cause why they 
should not be required to comply wlth the terms of sale." The court 
then proceeds to suggest, with reference to the correct procedure, that 
the purchasers may be decreed, (1) to specifically perform their con- 
tract; or (2) the land may be ordered to be sold and the purchaser 
released; or (3) without releasing the purchaser, such second sale 
may be directed, the purchasers undertaking, as a condition precedent 
to such order, to pay the additional costs and maLe good any deficiency 
produced thereby, citing Council v. Rivers, 65 X.C. 54. The Court, in 
Hudson v. Coble, supra, closes with this language: "The form of the 
present proceedings is essentially equitable, anc, must involve, when 
necessary to accomplish its purpose, the exercise of similar powers. It 
could never have been intended by the Legislature to confer the juris- 
diction and leave the court without the means of making it effectual 
and complete. The application is in the Superior Court, the clerk exer- 
cises jurisdiction, and any question of law or fa:t may be referred to 
the judge or jury. There is no impediment suggested in the way of the 
exercise of all the functions pertinent to the case, and to a full and 
final determination." 24 Cyc. 52 and 53. 

But counsel for respondents, ~ ~ h i l e  conceding ibis to be the general 
rule here and elsewhere, contend that there wa(3 a final judgment in 
this case; and, therefore, the ren~cdy ordinarily available by motion 
in the pending cause is not open to petitioner:. The answer to the 

position is that even though the judgment was final, the allega- 
(587) tions here are that  the court was imposed upon, and important 
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knowledge of the facts, as to the amount of the bid a t  the sale 
and as to certain transactions relating to it,  ere withheld from the - 
court, and that  i t  was dcceived thereby, and induced to enter a judg- 
ment ~ h i c l l  i t  ~ o u l d  not have rendered if i t  had p o e s s e d  proper and 
reauisite information of the facts and circumstances of the sale. which 
Ria; wrongfully suppressed. Whether this is so or not must be ascer- 
tained by the court when an a n m e r  is filed, raising material issues. 
But  until this is done, we must assume the facts to be as alleged in 
the petition, there being no answer, but merely a motion to  dismiss 
the proceeding, which requires us to consider the facts, as alleged, to 
be e:tablished, a t  least for the present, and for the purpose of deciding 
upon the motlon. Thi i  being so, the case is brought dircctly within the 
principles stated in Roberts 21. Pratt, 1.52 K.C. 731; Massie v. Hanie, 
163 K.C. 17-1, and JIoody v. TVzke, 170 N.C. 541. I t  was held in Roberts 
v. Pmtt ,  supra: "While it is very generally recognized that  a final 
judgment can only be impeached for fraud by means of an  inde- 
pendent action, this position does not necessarily p reva~ l  when a judg- 
ment has been procured by iwposition on the court as to the rendition, 
or where i t  has been entered contrary to the course and practice of the 
court. I n  such caqe, relief may ordinarily be obtained by motion in 
the cause, and this procedure, as a rule, is proper and allowable in all 
cases where courts of the common law rrould correct their judgments " - 
by writs of error coranz nobis or coram vobzs; and this is especially 
true under our present system, combining legal and equitable pro- 
cedure in one and tlie same jurisdiction." The question is fully dis- 
cussed by Justice Eoke  in the Roberts case, supra, and in Massie v. 
Hanie, supra, and further consideration of it we deem to be unneces- 
sary. 

If the facts are, as set out in the petition, and upon the motion to 
dismiss, in the nature of a demurrer, we must so hold, the petitioners 
have proceeded properly, and are entitled to be heard, and to have 
the court ascertain the facts by some appropriate procedure, and pass 
upon the rights of the parties. 

TJTe can never lend our approval to a practice by which parties stip- 
ulate as to the distribution of the proceeds of a judicial sale, affecting 
their on-n interests and for their on-n benefit, without the full knowl- 
edge and consent of the court. The facts imiet be disclosed in the re- 
port and subm~tted to the court, for its approval in proper cases. There 
are infants in this case whose lights may bc seriously affected anJ  
prejudiced by such an agreement, and their interests must be pro- 
tected. JTliat n.as done in this particular matter may have been caused 
by ignorance of tlie law and of correct legal procedure, but the fact 
still remains that  according to the allegations of the petitioners, the 
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court was deprived of that knowledge of the transaction to 
(588) which it was entitled, and that it acted, and passed the decree, 

because of it, or, a t  least, n-ithout being aware of the agreement 
between the parties, or of any of its terms. 

It may be that the facts will appear to be quite different from those 
alleged by petitioners, but however this may be, they are entitled to 
relief, and to substantial relief if they are successful in establishing 
their case. 

The judgment mill be set a ~ i d e  and further proceedings had in the 
court below, as indicated. 

Reversed. 

Cited: State v. Gant, 201 N.C. 222. 

(Filed 24 Ma?, 1922.) 

1. Wills-Estates-Contingent Remainders-Vesting of Title. 
A devise of land to the wife for life, and a t  her death or remarriage 

to be equally dirided between certain of their children, "provided they 
have arrived at  the age of twenty-one years, or if anr  of my children have 
married and died, learing surriving a child or children, it or they to have 
that portion which xrould hare fallen to its mother or father had she or he 
been liring": Held, the effect of the devise was to pass the property to the 
wife for life, or until her remarriage, with contingent remainder to their 
children or the children of such of then1 as may have died prior to the 
resting of the estate which would take effect a t  the death or remarriage 
of tile wife. 

2. Same-Deeds and  Conveyances. 
This being the nature of the estate or interest, the deed of the wife and 

their children prior to the time of the resting of the estate or interests, 
~rould not conrey a good title: for if a child should die before the vesting 
of the estate or interests, lenring children, such children would take di- 
rectly iron1 the testator, and their estate or interest tvoulcl not pass by the 
deed. 

I t  was not the purpose of C.S. 17-14, authorizing a sale of land in certain 
inatnnces whenever there is a Tested interest in the same, with a contin- 
gent remainder over to persons who are not in being, or when the contin- 
gei~cy has not yet happened which will determine ~111om the remaindermen 
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are, to destroy the iuterest of the remote contiilge~it remaiudermen, but to 
enable the present owuers to sell the property and make a good title to the 
same. aud to require that the ~mceeds  be held as a fund, subject to the 
claiuib of 1)ersoni who luar ultinlately be entitled thereto, and safeguard 
their rights in all respects. 

Wllcre lauds are allcctecl with a contingent interest in remainder, not 
determinable Curing the life of the tenant for life, the holder of the rested 
iuterest and thoae in immediate reiunulder may l~roceed to hale  the lailds 
sold under the pro~isions of C.S. 1744, and hare those remotely inlerested 
represented by guardlan ad l i t em for the protection of their interests; and 
vherc it iz uiac~i~ to appear that the iuterest of all parties require, or will 
be mnterially enhanced by it, the court may order a sale of the property, 
or ally part thc3reoP. for reiiiveqtment, either in l)urchasiug or improving 
real cstate, etc., or iur ested teirll~orarily to be held under the same con- 
tingeilcies in like manner as the p ro~~er ty  ordered to be sold. 

5. Same-Private Sales-Public Sales. 
Where the sale of land affected with remote eontingeilt interests not as- 

cerrainable a t  the time, comes ~ ~ i t l l i n  tlie prorisiuiis of C.S. 1744, the court 
haying jurisdictioll nlay older the property dispused of either a t  a public 
or priyate sale, ~~11e11 it is shown that, as ro the one or the other, the best 
interests of the parties n7ill be promoted, subject always to the approval of 
the court. 

6. Same--Confirining Invalid Sales--Judgment. 
Wliere the present owners of laud for life and in remainder have at- 

teml~ted to couvey n fee-simple title to lands affected with remote contin- 
gent interests, without resorting to the proceedings allowed by C.S. 1744, 
which were ap~~licable to the tranxactiolls, and thereafter these proceed- 
iugs ilre prol~erly brought, huviug the guardian ad litem appointed, as re- 
quired, and tlie petition filed sets forth the sale previously made, the en- 
tire illvest~neilt realized a i d  held from the proceeds thereof, and subjects 
such inrestmeuts itud their ownership and control to the orders and judg- 
ment of the court iu the cause, and allege and show that the sale was for 
the full wlue of the prulxrtr, highly advantageous to all parties in interest, 
and that i11 fact it was necessary owing to liens for taxes, assessments, 
etc., on tlie land: Hcld,  the court l~aviiig jurisdiction of the pnrtics and 
the lmpertS inay enter a valid judgment confirming aud authorizing the 
sale, aud directing that the fund be properly safeguarded and inrested, and 
the renlote coutiugeut iuterests safeguarded as the statute requires. 

7. Estates  - Contingent Reniainders - Sta tu tes  - Sales -Bond-Appeal 
and Error .  

In all cases ~rliere property affected with unascertainable contingent re- 
mamders 1s ordered sold under the provisions of C.S. 1744, it 1s now re- 
quired b j  the aineiidatory act of 191'3, ~llapters 17 aud 239, that a bond be 
gireil to nstuie the safety of the funds arlsing from the sale; but ~yhere 
this is omitted flolu a judgmeut othernibe regular, it will uot affect the 
tirlc ~0111 ej ed, though the decree ~liould be modified iu that respect by 
proper steps taken ~n the Superior Court. 



632 I N  THE S U P R E M E  COURT. [I83 

APPEAL by  plaintiffs from Webb, J., a t  December Term, 1921, of 
GUILFORD. 

Civil action, tried on pleadings anti the admissions of the parties in 
the cause, a jury trial having been formally naived. The action is 
instituted to enforce an agreeinent entered into between plaintiff and 
defendants concerning the sale of certain lands by defendants to plain- 
tiff and a restoration of part of the purchase price to plaintiff, and on 
tlie hearing it n-as properly ninde to appear tha t  B. J. Fisher, form- 

erly of Asl~eboro, 3. C., died on 15 April, 1903, owning a t  the 
(590) time valuable real estate situated in Greent;boro, N. C., and also 

in England, and leaving him surviving as i s  devisees and heirs 
a t  law his widow and their four infant children, Olivia Maude, Elsie 
May,  William Randolph, and Millicent Rosa, and also a daughter in 
England by a former wife, Lillian Brenda Fisher. Tha t  in said will, 
duly admitted to probate and recorded, said tes;ator disposed of the 
said real estate, including the property in contro~ersy,  as follows: 

"2. I give, devise, and bequeath to my daughter, Lillian Brenda 
Fisher, of Chester House, Wellingboro, Xorthampton, England, all m y  
property of all kinds and desciiption in Great Ihitain, in fee simple 
absolutely. 

"3. I give, devise, and bequeath to my beloved wife, Isabella Fisher, 
all my property on America, both real and persmal, to her use and 
disposal all moneys accruing annually, to use and enjoy the same dur- 
ing her life, if she shall so long continue my  widow, and from and after 
her decease, or second marriage (whichever shall first happen), all her 
interest in my  cstate shall cease and be forever lost. 

"4. A t  the death or remarriage of my wife, Isabella Fisher, my will 
and desire is that  all my property in America be divided equally be- 
tween my children, to wit, Olivia Maude, Elsie May ,  William Ran-  
dolph Grover, Millicent Ro$a, provided they have arrived a t  the age 
of 21 years, or if any of my said children have married and died, leav- 
ing surviving a child or cliildrcn, i t  or tliey have that  portion which 
would have fallen to its mother or father (as the case may be),  had 
he or she been living. 

i t '  a. I n  tlie event of the death of rny wife, as aforesaid, before the 
children arrive a t  the age of 21 years, then the whole of my  property is 
to go into the hands of my executor hereinafter named, and he shall 
collect all  money^ and interest, and shall expend them for the use and 
benefit of my children as aforesaid, who are under the age of 21 years, 
but sllall hand over to those over the age of 21 years tha t  division to 
which tliey are entitled of annual interest. 
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"6. A11 moneys not applying or necessary to be spent for my  child- 
ren under 21 years to be invested in United States Government securi- 
ties for all my  aid clllldren, and n-lie11 all have arrived at  the age of 
21, then this general fund and all other properties to be divided be- 
tween my said c!iildren, and by tliemselves, so that  each shall have an 
equal s l~a re  of my estate." 

Tha t  on or pbout 5 Deccinber, 1909, Elsie RIay Fislier, one of the 
cliildrcn above mentioned, d ~ c d ,  a minor n.it1iout lsrue, or ever having 
nlnrned. That later, in 1914, under the terms of said will and by order 
of court in a pending cause, the property and tlie control and manage- 
ment of the same n-as turned over to Isabella Fisher, adminis- 
tratrix c tnn  testamento anneao, and Isabella Fisher, individually, (591) 
and Olivia nlaude Fisher, and W. R. G. Fisher, the children 
who had then become of age. And thereafter a large indebtedness hav- 
ing accumulated against tlie property by reason of iniprovenients, 
taxes, assesw~ents, and inwrance thereon to the amount of near 850,- 
000. Mrs. Fislier and her three surviving children, including Alillicent 
Rosa, who had a t  that  time also come of age, sold a portion of said 
property in Greensboro on the corner of East  Market and North Elm 
streets, to the American Excllnnge National Bank for $133,000, and 
contracted to sell two other pieces of said property, including that  now 
in controversy to defendants, for $93,373, receiving a part of purchase 
money in cash and the remainder secured by a first mortgage on the 
property. That  these defendants, after subdividing the property, resold 
same to different parties, one lot being sold to L. 83. Humphrey a t  a 
stated price, and a second lot rold to the plaintiff corporation for 
$36,300, plaintiff paying in cash $9,300 of said purchase price and giv- 
ing notes and mortgage for remainder of same, etc. Tha t  said Hum- 
phrey, purchaser of one of the lots, having refused to pay on the al- 
leged ground that  the vendors holding under the deed from Rlrs. 
Fisher and children, did not have a good title to the property, defen- 
dants instituted suit to test the question, and same n-as carried by ap- 
peal to the Supreme Court, and it was held that ,  for reasons stated in 
the decision, Thompson v. Humphrey, 179 N.C. 44, under the d l  the 
Fisher children had only a contingent interest in the property, and on 
the facts as there presented, their deed ~ o u l d  not convey an inde- 
feasible title. Pending the case, plaintiff and d~fendants  entered into 
the ngreenient now sued upon and later enlarged to the effcct tha t  if 
the Court should hold against the validity of the deed by A h .  Fisher 
and her children, and defendants were unable to perfect the title offered 
by them, in that  case tlie contract of sale betn-een plaintiff and defen- 
dants should be set aside, the money paid by plaintiffs returned to 
them, and their notes canceled and surrendered. That  pending the said 
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suit between defendants and Humphrey, or as soon as the decision in 
the cause was announced, Nrs.  Fisher and her surviving children, to- 
gether with the defendants, instituted :% civil action under C.S. 1744, to 
obtain a sale of said property from Mrs. Fisher and her children a t  the 
price of 893,375, on averment that the property wzs affected by contin- 
gent interest, that the sale as made mas a nlost (desirable and advan- 
tageous one for the estate, and all persons haring an interest therein, 
and in said suit Mrs. Fisher as administratrix cuw, testamento annexo 
of her husband and as an individual, and her thrce surviving children, 
together with the present defendants, were made plaintiffs, and "the 
unborn children of Olivia Maude Fisher, TTillian Randolph Fisher, 

and Nillicent Rosa Fisher, and all others I~aving contingent in- 
(592) terest in the estate," were described as defendants, and on pe- 

tition and inquiry duly instituted, Mr. 0 .  C:. Cox was regularly 
appointed guardian ad litem, representing all persom having contingent 
remainders or other contingent interest in the property under said 
will, etc. In  the petition Mrs. Fisher, as administ-atrix and as an in- 
dividual, and her children, bring into court all the proceeds of the 
sales had by them over and above the amount paill out on the accum- 
ulated debts, which constituted valid liens of the property, describing 
how they are now invested, and submitting such investments and prop- 
erty to the court's ,jurisdiction, and pray that the same, as agreed upon 
by them, be carried out and confirmed. The cause having been fully 
heard, the court, a t  March Term, 1920, his Honor, P.  ,4. AlcElroy, pre- 
siding, found the facts and entered his judgment as follows: 

NORTH CAROLINA - GUILFORD COCNTY, 
March Term, 1920. 

Isabella Fisher, administratrix c. t. a. of B. J. Fisher, deceased, Isabella 
Fisher, individually, Olivia Maude Fisher, William Randolph Fisher, 
Millicent Rosa Fisher, American Exchange Xational Bank of 
Greensboro, N. C., J. F. Thompson, ,J. E. Stockn.el1, G. L. Stanbury, 
and J. E. Faulkner, 

against 

The unborn children of Olivia Maude Fisher, William Randolph Fisher, 
and Millicent Rosa Fisher, and all other heirs at  law or contingent 
remaindermen under the will of B. J. Fisher, deceased. 

It appearing to the court that a petition in the above entitled pro- 
ceedings was filed in this court on 9 ;1\Iarch, 1920, and that thereafter 
0 .  C. Cox, of Greensboro, N. C., was appointed guardian ad litem to 
represent the interest of contingent remaindermen vrho are not in esse, 
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or who cannot be ascertained; that  said guardian ad l i tem has been 
duly served n-it11 s im~nons  herem and has filed an  answer to said peti- 
tion; and the court finding froin the petltion and ansxer the fo l lo~~ ing  
facts, to wit: 

Tha t  B. J .  Fishel died in tlie clty of New york, 13 April, 1903, leav- 
ing a last will and testament, copy of n-hich i b  attached to the peti- 
tion herein, n~arlicd "Exhibit -4, ' and made a part  tlicreof; tha t  said 
laat wilI and testament was duly admitted to probate in the surrogate's 
court in the Stale of New Uork, and thereafter, to wit, on 3 August, 
1903, Isabella Fisher duly qualified and was appointed by said court 
administratrix ~ ~ i t h  the ~ ~ 1 1  annexed; that  a copy of said last 117ill and 
testament has been duly and regularly admitted to probate or recorded 
in the office of the clerk of the Superior Court of Guilford Coun- 
ty,  as provided by law, and letters testamentary, with the mill (593) 
annexed, have been duly issued to Isabella Fisher; tha t  said 
last ~vill and testament of B. .J. Fisher is recorded in the office of the 
clerk of the Superior Court of Guilford County in Book "G," page 367; 
tha t  prior to and a t  the h i e  of hls death said B. J. Fisher mas the 
owner and in posses-ion of several valuable lots and houses and other 
unimproved real estate in the city of Greensboro, county aforesaid, a 
portlon of which is described in the petition; that  on 1 February, 1904, 
in an action entitled "Isabella Fisher, administratrix, et al., versus 
Olivia Maude Fisher et  al.," A. L. Brooks was appointed receiver and 
conmissioner to take charge of the estate of the said B. J. Fisher, de- 
ceased, under the control and direction of the court, and tha t  there- 
after said estate TI-as administered by  A. L. Brooks, receiver, and C. 
A. Bray, trustee, as will more fully appear from the record of that  ac- 
tion on file in the office of the clerk of the Superior Couit of said 
county. 

That  Elsie M a y  Fisher died while an infant, on or about 6 Decem- 
ber, 1900, unmarried and without leaving surviving her any child or 
children; tha t  the other three children named in paragraph four of said 
will are petitioners herein, and that  none of same have ever married; 
tha t  each of said survivmg children is now, and w s  a t  tlie time here- 
inafter mentioned, more than 21 years of age; that  during the time 
said C. A. Bray was trustee of said estate he secured an order of court 
permitting him to erect a building upon the lot helonging to said estate 
situated a t  the corner of North Elm and East  Market streets, and 
pursuant to said order s : d  building was erected and an indebtedness 
of $10.000 was incurred by reason thereof, and a deed of tillst secur- 
ing said indebtednes- mas authorized and made a lien upon said prop- 
erty;  that both of the parcela of land described in the petition had 
small buildings thereon, and were not yielding to petitioner anything 
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like 6 per cent upon the sale price thereof, after the payment of insur- 
ance, taxes, repairs, and other expenses; and Isabella Fisher, Olivia 
Maude Fisher, William R. G. Fisher, and Mllicent Rosa Fisher 
found that the estate was being gradually depleted and lessened, and 
after the payment of expenses the income was not sufficient for the 
proper care and maintenance of said Isabella Flsher; and plaintiffs 
were compelled to borrow money from time to tinw, hypothecating said 
property until a t  the times hereinafter alleged the total indebtedness 
against the same amounted to $50,000; that a t  the October Term, 1914, 
of Guilford County Superior Court the court signed an order or judg- 
ment in the action of Isabella Fisher el al. versus Olivia Maude Fisher 
et  al., which provided, among other things: "That the said C. A. Bray, 
as trustee, may be relieved of any further responsibility as such trus- 

tee, upon turning over and transferring to Isabella Fisher, ad- 
(594) ministratrix c. t. a. of B. J. Fisher, Isabella Fisher, individually, 

Olivia Maude Fisher, William R. G. Fisher, and Millicent Rosa 
Fisher, all of said property and effects now in the hands of said trus- 
tees belonging to said estate." 

That a t  the March Term, 1915, of said court, the court rendered 
judgment affirming a report of a referee, which referee had held that 
Isabella Fisher was devised a life estate in all the property of B. J. 
Fisher in America, and that Olivia, Maude Fisl\er, MTilliam R.  G. 
Fisher, and Alillicent Rosa Fisher are the owners in fee of said estate, 
subject to the rights in said estate of Isabella Fisher, as will appear 
from the judgment roll in said case; that said Isakella Fisher, and her 
children as aforesaid, and the other plaintiffs herein, believed that the 
said Isabella Fisher owned a life estate in the real estate described in 
the petition, and that Olivia Maude Fisher, William R.  G. Fisher, and 
h'fillicent Rosa Fisher owned the remainder in fee simple as tenants in 
common; that on account of the very small income derived from said 
property, and the inability of said Isabella Fisher and children to im- 
prove or erect larger buildings upon said property, they decided to sell 
said lands and invest the principal in interest-bearing securities; that 
pursuant to said intention, the said parties entered into a contract to 
sell and convey to the American Exchange National Bank for the 
sum of $135,000 that tract or parcel of land in the city of Greensboro, 
said county and State, at  the northeast corner of the intersection of 
Elm and Market streets, which is fully described in deed from Isabella 
Fisher e t  al. to American Exchange National Bank, recorded in the 
ofice of register of deeds of Guilford County, in Book 298, page 95; 
that on or about 18 July, 1919, said parties contracted to sell and con- 
vey to J. F. Thompson, J. E. Stockwell, G. L. Stansbury, and J. E. 
Faulkner, for the sum of $95,373, the two tracts or parcels of land 
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lying and being in the city of Greensboro, on the east side of Elm 
Street, adjoining Howard Garner and others, and fully described in 
deeds recorded In Book 327, pages 209 and 260, w111c11 deeds were ex- 
ecuted, pursuant to said agreement; t ha t  out of the $133,000 received 
from the Snicrican Exchange Kational Bank, Labella Flslier paid off 
and discharged a deed of trust and ot!ier ~ndebteclncss against said prop- 
erty in the sum of about $50,000, and of the rernnlncler ~nrrested $72,- 
000 in Guilford County bonds, bea l~ng  3 per wilt mterest, arid $13,000 
in Liberty Bonds. 

Tha t  said J. F. Thon~pson and associates paid in cash for the prop- 
erty sold them as  aforesalt1 the cum of 520,873, and executed and de- 
livered to Isabella Fisher and children, a first mortgage deed in the 
sum of 672,300, ninturing five years after date, with interest a t  6 per 
cent, payable scm~annually. n11:ch said mortgage is now outstanding 
and in full force; and that  the 820,000 aforesaid has been invested as 
follows: $10,000 in Budd Manufacturing Company, Pliiladel- 
phia; $5,000 in Hmn-atha Coal Company, Philadelphia; $1,000 (595) 
in T7lctory Bonds; $3,000 in Liberty Bonds; $1,000 in Penny 
Corporation, Ph~laclelph~a; tha t  the income from the estate of the 
said B. J. Fisher as i t  is now invested largely exceeds the income de- 
rived from the real estate aforezaid; that the prices received from said 
land upon the sales aforesaid were full and fair, and said sales were for 
the best interest of all parties interested in said property; that  after the  
contracts of sale and conveyances as aforesaid, L. AI. Humphrey, who 
had contracted to purchase a part of the property bought by J. F. 
Thompson and associatcu, declined to take deed for same and pay the 
purchase price, alleging that  the said property was affected by a con- 
tingent remainder, and thereupon a test suit r a s  brought in the name 
of J. F. Thompson et  nl. z3el-szls L. M. Humphrey, e t  al., and same was 
carried to the Supreme Court of Xorth Carolina; that, as will be seen 
by reference to the opinion of tlie Supreme Court in said action, said 
Court held tha t  there are outstanding contingent interests in said prop- 
erty, and that  plaintiffs Jyere, or are, the owners of a defeasible fee in 
said property; that  the parties hereto are all the persons and parties 
in esse that  have any interest, prezeilt or prospectire, in said land; tha t  
they desire tha t  tlie purchnscrq of said property have a good and inde- 
feasible title to the Fame; tha t  said contracts, agreement<, and qales 
were inade for remvestmeni. 

That the prices offered and paid are full and fair, and were a t  the 
time same ITere entered intd; that  i t  is now for tlie best interest of all 
parties concerned, and eqpecially the devicees and legatees under the 
last will and testament of B. J. Fisher, deceased, that  said contracts, 
agreements, and salcq be niade, confimecl, and approved by this court, 
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and that the proceed; thereof, or purchase money, be invested as pro- 
vided by Revisal of 1933, scc. 1390, and an~endnients thereto. 

And the court finding t lme  facts to be true, i t  1s now, upon motion, 
ordercd, adjudged, and dfcreed that the sale and conveyance of the 
property, desclibed in paragraph 1-1 of the petition, to the Anmican 
Exchange Kational Bank a t  the price of $135,000 be and the same is 
hereby in all respects approved and confirmed; and that the sale of the 
property, described in paragraph 13 of the petition, to J. F. Thompson, 
J. E. Stocltrvell, C. L. Stansbuly, and J. E. Fau kner be and the same 
is hereby in all respects confirnied and approved; and that it is for the 
best interest of all persons concerned, and particularly the contingent 
renlaindermen and devisees under the mill of 1;. J. Fisher, that said 
property be sold and said proceeds be reinvested as provided by Re- 
visal of 1905, sec. 1590; and to this end Charles A. Hines is hereby 
appointed a commis~ioner to execute and delivcr deeds conveying to  
the respective purchasers the property described in the petition, abso- 

lutely in fee si~nple, forever free and clear from all right, title, 
(596) and interest of all parties in connection therewith, including life 

tenants, vested reniaindermen, and contingent remaindermen, 
and all right, title, and interest of all of the devisees and legatees under 
the last mill and testament of B. J. Fisher, deceased. 

And that the proceeds from said sale be reinl~ested as provided by 
law; and that the said Isabelln Fisher be and she is hereby declared 
and designated as trustee to hold said funds a:; a t  present invested, 
subject to the further order of thiq court as to reinvestment; that she 
pay the interest and income from said mortgages, stocks, and bonds to 
herself individually, after payment of taxes and other costs, and the 
principal she shall hold intact during her life, so tkat same may be paid, 
a t  her death, to the persons entitled thereto unjer the will of B. J. 
Fisher, deceased; that to this end she may loan said money upon first 
mortgage on real estate in Guilford County, 01. invest the same in 
bonds of the United States, the State of North Carolina, or Guilford 
County. 

That  she shall hold and collect the notes and decds of trust given her 
by J. F. Thompson et nl. for $74,500, and notes and other deeds of 
trust may be substituted therefor as provided in the original deed of 
trust, and the 11ew notes thus substituted shall be made payable to 
Isabella Fisher, trustee or administratrix. 

And it is further ordered that the cost of this r ction, to be taxed by 
the clerk, and including a fee of $100 to 0. C. Cox, guardian ad litem, 
shall be paid by the petitioners herein. P. A. ~ICELROY, 

Judge Presiding. 
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And it appearing furtlier that  Charles A. Hines, commissioner, ap- 
pointed for the purpose, had tendered plaintiff a fee-slmple deed for 
the property puisuant to said decree. Hls Honor, Judge Webb, a t  said 
December Term, 1921, entered judgment as follom: 

This cause coming on to be lieard a t  Decenlhcr Term, 1921, of Guil- 
ford Superior Court, before the IIonouihle J .  L. \Trl,b, judge presiding, 
a jury trial liavlng been waived, and 1)eing llenrd hy coment upon the 
facts alleged In the coiill:lai:lt, :tnd either admtted  or not denied in 
the a n s ~ e r ,  and upon the entile recoicl in tile case of "I-abella Fisher 
e t  a l .  zl. the ~ m b o i n  children of Oliria X i u d e  Fisher e t  al.," summons 
wherein n.as issued froin said comt on or about 9 March, 1920, and 
upon the agreement of the parties t!i:11, ~f the title in plaintiff to the 
land in con t rowry  1s now a good and ii~defeaslble title In fee simple, 
plamtlff J i d 1  txke 110t111ilg by its action, hut shall retain said land, but 
that, if said title is not noxy a good and indefe:isible title in fee simple, 
plaintiff shall reconvey to defendants said land n-ithout covenants, and 
that  defendants shall thereupon cause to be canceled of record the deed 
of truzt executed by plnintiff to K. G. T'auglin, trustee, and the 
mortgage executed to defendants by plaintiff, as set out in the (397) 
contract of 9 September, 1919, attached to  the co~nplaint ns 
Exhibit X and returned to plaintiff its note for $22,000 to Isabella 
Fisher and her children and its note for $3,000 to defendants arid pay 
to plaintiff the sum of $9,300, n-it11 interest thereon from 9 August, 
1919, together n-it11 all interest, rccordlng fees, insurance, and taxes 
paid on said land by plaintiff, as set out in said contract, and other- 
wise comply with said contract, damages, in every particular, if any, 
not to exceed $100, and that  plaintiff dial1 pay to defendants rent for 
said land a t  the rate of $90 per  non nth from 1 a h g u s t ,  1919; and 

The court being of the opinlon and findmg that  plamtiff is now seized 
of a good and indefeasible title in fee Ample in and to the lands In 
controversy, to wit, the land tlescnbed in deed recorded a t  page 287 of 
Book 327 of the office of the register of deeds of said county. 

It is now, therefore, considered, ordered, and adjudged by the court 
tha t  plaintiff take notlilng by its artion, and defendants go hence mith- 
out day and recorer of plaintiff tlieir costs of nction, to be taxed by 
the clerk. 

Plaintiff excepts and appeals fiom this judgment, from the ruling to 
the effect tha t  the deed now held by plaintiff and offered by said com- 
missioner convey to plamtiff a good title to the property bought by the 
company. 

Cooke R. Ti7yllie for plaintiff. 



640 I'K TTH SUPR.E;\IE COURT. [I83 

F. P. Hobgood, JT., Thomas C. Hoyle, and 13. R. TVharton for de- 
fendants. 

HOKE, J., after stating the  case: Under tilt1 will of B. J. Fisher, 
deceased, tlie property in controversy being a portion of that  "situated 
in America" is devised to his n-ife for life, or un,il her remarriage, with 
a contingent rcinainder to their children, and to the cllildrcn of those 
who had married and died leaving children prior to the time for the 
vesting of this estate or interest, which is the death or remarriage of 
tlie wife. This is held to be the proper construction of the will in 
Thompson v. Humplzrey, 179 K.C. 44, where the question is directly 
presented and determined. While tlie judge, in one place in tha t  opinion, 
refers to the interest of these cliildren as a deterininable fee, this is evi- 
dently a mere inadvertance, and both the reasoning in the case, the 
authorities cited, and the direct and controlling expressions in the  body 
of the opinion, clearly show that  the interest of these children during 
the life, or until the renlarriage of their mother, is but a contingent re- 
mainder. Cilley v. Geitner, 182 N.C. 714; Dees v. Williams, 164 N.C. 

128; S. c., 165 N.C. 201; Latham v. Lumber Co., 139 N.C. 9 ;  
(598) Bowen v. Hackney, 136 X.C. 187; Whzteside v. Cooper, 115 

570. This being the nature of the estate l-eld by them, the deed 
of the mothcr and children, a t  the time of its execution, did not pass to 
defendants a good title, for if one of these chilcren should marry and 
die leaving children before the ve~ t ing  of their interest, these, the 
grandchildren of the testator, would take and hold their interest in 
the property directly from him and under his will, and the deed of their 
parents, therefore, would have no effect upon that  portion of the prop- 
erty. Recognizing that  tliia position would raise some questions as to 
the title offered by defendant, and ~ ~ i t h  the purpose of perfecting same 
as far  as i t  could be done, Mrs. Fisher, the life tenant, and her children, 
tlie contingent remaindermen, togetlher with thc defendants who had 
bought and taken tlie deed for the property, instituted an action under 
C.S. 1744, which authorizes a sale of property, in certain instances, 
whenever there is a vested interest m the same with a contingent re- 
mainder over to persons who are not in being, or when the contingency 
has not yct happened ~ l i i c h  will determine wliom the remaindermen 
are. The purposc of this statute is not to destray the interest of the 
more remote contingent remaindermen, but to enable the present own- 
ers to sell the propcrty and nlake a gaod title to the same, to hold the 
proceeds as a fund subject to tlie claims of persms who may be ulti- 
mately entitled thereto, and with this end in  vie^:, the statute provides 
that  when tlie holder of a vested interest and those in immediate re- 
mainder, r h o  on the happening of the contingency would then take the 
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property, a t  tlie time of action conxnenced, join in a petition for sale 
those remotely interested may be represented by guardian ad  litem 
duly appointed, and when it I> made to appear that-the interest of all 
parties require, or would be n ~ a t e r d l y  ciihunrecl by it,  the court may 
order a sale of +aid l~roperty,  or any part thereof, for reinvestment, 
either in purchasing or improving r e d  estwtc, etc., or invested tempo- 
rarily to be held undcr tlie same contingencies, and in like manner as 
was the property ordered to be sold, etc. Ant1 the authorities hold that  
where ~t is slion-n further that  the best interezt of all the parties will 
be thereby promoted, the property may be disposcti of a t  public or 
private sale, subject always to the appioval of the court having juris- 
diction of the matter. J l c L e a n  v. Caldwell, 178 S C. 424; D a ~ s o n  v. 
Wood,  177 X.C. 159; Pmdleton 21. lV1111ams, 173 N.C. 245; Thompson 
v. Rospiglrosi, 162 S .C.  143. The positions more directly pertment to  
the facts of this record arc set fort11 in some of the headnotes of the 
Dawsoil case, supra, as follon s :  

"Proceedings to have lands sold that  are subject to a life estate, with 
limitation over, on contingencies wliicli will prevent the ascertainment 
of the remaindermen during the life of the first taker, etc., may 
be inst~tuted by any person having a present or ve>ted interest (5993 
in the lands. Pell's Revisal, sec. 509; C.S. 1744." 

"The provisions of L a n s  1905, cli. 318, requiring that  the proceeds 
of the sale of land under the statute.  here the remaindermen of con- 
tingent interests cannot be ascertained in the lifetime of the first taker, 
shall be reinvested in realty n-ithin two years, was removed by Laws 
1907, chs. 956 and 980, leaving the matter of reinvestment somewhat 
in tlie discretion of the court, with the clear intimation that  the rein- 
vestment in realty should be made n-hen an advantageous opportunity 
should be offered." 

"In proceedmgs under the statute (Pell's Revisal, see. 1590; C.S. 
1744) to sell lands held in remainder, upon contingencies rendering the 
remaindermen lncapnble of present ascertainment, etc., the necessary 
parties defendant are tliose of the re~nainclerinen who, on the liappen- 
ing of the contingency, n-odd have an  estate in the property a t  the 
time of action commenced, and tliose remotely interested to be repre- 
sented and piotected by a guardian nd lztem, as the statute prorides." 

"Pell'c: Revisal, sec. 1390; C.S. 1744, providing for tlie sale of land 
affected with certain contingent interests does not in its terms or pur- 
pose profess or undertake to destroy the interests of the contingent re- 
maindclinen in the property, hilt only contenlplates and provides for 
a change of investment, subject to the use of a reasonable portion of 
the amount for the improvement of the remainder, properly safe- 
guarded, with reasonab!e provision for protecting the interest of the 
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unascertained or more remote remaindermen b y  guardian ad litem, 
etc., and is constitutional and valid." 

And in the opinion in M c L s a n  v. Caldzcell, s u p m ,  the Court said: 
"From a perusal of these cases, anti the autho+ies cited therein, i t  
will clearly appear: (1) That on the facts presented the court had 
full power to order a sale for reinvestment under the statute; (2)  that 
tlie same can be effected by private negotiatiors, subject to the ap- 
proval of tlie court, when ~t is propcrly made tc appear that the best 
interest of all tlie parties so require. This was the course pursued and 
directly approved in Dawson's  case, supra; (3)  that ordinarily, and on 
the facts of this record, tlie purchaser is not charged with duty of look- 
ing after the proper disposition of the purchase money, but when he has 
paid his bid into court, or to the parties authorizc~d to receive it by the 
court's decree, he is 'quit of further obligation concerning it.' " 

Pursuant to these statutory provisions and with the purpose, as 
stated, of procuring further assurance of the title in question, Mrs. 
Fisher and her children and tlie purchasers undtr the deed, and with 
the interest of the more remote remainderinen protected by guardian 

ad l i t em duly appointed, filed their petition showing the entire 
(600) investments realized and held from the proceeds of the at- 

tempted sale, subjected such investments and their ownership 
and control of them to the orders and judgment of the court in the 
cause, allege and show that the sale was for the full value of the prop- 
erty and a highly advantageous one to all the parties in interest, and 
that the same was in fact necessary owing to the large and accumulat- 
ing claims against the estate in the may of taxes, assessments, etc., con- 
stituting liens upon the property. On these facts lseing established, and 
the court having jurisdiction of the parties and the property, we are 
of opinion that the judgment confirming nnd authorizing the sale and 
directing that the fund be properly safeguarded and invested is emi- 
nently proper, and has the effect of assuring tit12 heretofore made by 
defendants to plaintiff. It niay be well to no:e that under recent 
statutes amending C.S. 1744, Lams 1919, chs. 17 and 259, a bond, in 
all cases, is required for assuring the safety of funds arising from such 
a sale. Steps should be taken to modify the decrse of Judge McElroy 
in that respect, the suggested amendment, howevw, in no way impair- 
ing its effect in further assurance of the title. 

We find no error in the present record, and judgment of the court 
that the defendant go without day is 

Affirmed. 

Ci ted:  M i d y e t t e  v. Luwzber Co. ,  185 K.C. 426; W a d d e l l  V .  Cigar 
Stores,  195 N.C. 438; Spencer v. AicClenegAan, 202 N.C. 671; Lan- 
caster v. Lnncaster,  209 N.C. G77; Blades 2). Spitaer, 252 N.C. 213. 
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(Filed 2 June,  1922.) 

1. Deeds  a n d  Conrryauccs-Itegistration-Probat-Fiat of C le rk  of t h e  
Supe r io r  Court-Statutes. 

In  order to the \aliciit.\- of a couve>ancc trf lands, it is a mandntory re- 
quirement of o w  statute, brought fornard  and now f m n d  in C.S. 3303, 
that  tlie clerk of the court adjudicate the sufilcicllcy of rlic act  of the pro- 
bate officw bc~fole nhoui tile graiitor's achuu~vledgmellt l i n ~  been talien, and 
issue his fiat or order for registration: and nhile it is held tha t  such act 
is d~rectory upon the clerli of the Supelior Court of the colnity n l~e re in  
the land iy situated, i t  is only thus nliere such flat or order of regi.tmtion 
has been ljroperly m < ~ d e  by the clerk of another county upon nliicli such 
power has  been conferred by the statute, and in tlir absence of any proper 
fiut or order for registlation, the corivejance \\ill be ineffectual against tlie 
rights of purcliasers and creditors of the grantor. 

The oginions of the Supreme Court should be construed in the view of 
the subject-matter a s  pre.ented in each particular decihion, and dt zs held, 
in re\iening tlie fornier cleciiioiis upon the question, tha t  the statute is 
malitlatory in requiring tha t  the clerk of the Superior Court adjudicate 
UIIUII tlie probate tnlierl to n con~eyance  of land, and issue his fiat or order 
of registration; though i t  is not n c c c s a q  to its validity tha t  the clerk of 
the Superior Court of tlie couuty nlierein the land is sitn'lted should have 
passed u l~on such fiut or order for registration made by the clerk of another 
county, clothed n i t h  antlioritr to do so by the statute. C.S. 3303. 

3. Cour t s  -Conflict - Opinions -Decisions - F e d e r a l  Cour t s  - Ti t l e  to 
Lands .  

Where tlie decisio~is of tlie State Supreme Court and those of the Federal 
Courts a r e  conflicting in tlie interpretation of State statutes affecting title 
to real property situated \villiin the State bou~dar ies ,  tlie State decisions 
will control; and in this case i t  i s  hcltl, under such conflicting authority, 
t ha t  our State statute recluiriug clerks of the Superior Court to adjudicate 
ul~oii tlie probate to a decd for lands situated here is mandatory, and  i ts  
omission will invalidate tlie conveyance a s  against the rights of l~urchasers 
and creditors. 

4. Deeds  a n d  C o n r e ~ a n c c s  - Reg i s t r a t i on  - Defects - P r o b a t e  - F i a t  
C le rks  of Court-Can1missioi1e~s of Deeds-Title-Mortgages-Sales. 

Tlie probatcl to n mortgage of lands situated in So r th  Carolina, taken by 
the co~i~~nias i t~ l lor  of cleetls ill allother State. registered without the fiut or 
order for registration by a clerli of the Superior Court within the State, 
ant1 clotlied v i t h  authority to do so by our statute, is ineffectnal as  against 
purchasers or cretlitors to 1x1~s title to the purcliaser a t  the foreclosure sale, 
or those claiming under hini. C.S. 3303. 
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5. Same-Remedial Statutes-Vested Rights. 
The act of 1913, now C.S. 3362, authorizing and validating registration 

of conveyances probated before commissioners of deeds of another state, 
etc., cannot have the effect of impairing rested rights of purchasers a t  an  
esecution sale under judgment, or those holding the land under his deed. 

6. Deeds a n d  Conveyances -Mortgage-Registration-Defects-Purchas- 
ers-Creditors-Judicial Sales-Execution-T i t l e  Common Source. 

The purchaser of lands under esec7ution sale not only acquires the title 
the judgment debtor may have had, but also the r g h t  of the creditor; and 
where a common source of plaintiff's and defenda~ t's title is sho~vn, and a 
deed of foreclosure in plaintiff's chain of title is falally defective, he therein 
fails to show a superior title to that of the defeldilnt derived under the 
s1ierift"s deed to the lands sold under execution. 

C I A R I ~ ,  C.J., dissenting. 

APPEAL by plaintiff froin Webb, J., a t  Septtinber Term, 1920, of 
GRAHAM. 

Civil action for the recovery of lands embracrd in State Grant No. 
2861, and located on the waters of "Little Snowbird" in Graham 
County. 

The plaintiff and the defendants all claim title to the land in contro- 
versy under State Grant 9 0 .  2P61, entry 6748, issued to W. H .  Herbert 
on 18 December, 1865. The defendants a t  the trial of the cause conceded 

that the plaintiff mas the owner and entitled to the possession 
(602) of so much of said grant KO. 2861 as is lapped upon and covered 

by grant KO. 2830, entry No. 1362, and judgment was entered 
accordingly; hence this lappage is not in issue on this appeal. The 
plaintiff admitted on said trial that the defendants were the owners, as 
their interests might appear, of so much of grant no 2184, entry No. 
1000, as lapped upon grant No. 2861, and judgi~ent mas entered ac- 
cordingly, and this lappage is not in issue on this appeal. 

Originally the defendants denied the location of grant No. 2861 as 
claimed by the plaintiff, and as shown by map attached to the judg- 
ment of the court set out in the record, but th3 question of location 
was abandoned a t  the trial and the sole question now before the Court 
is as to the title to the said grant No. 2861, exclusive of the aforesaid 
lappages. 

The plaintiff Champion Fibre Company claims title to the land em- 
braced in said grant No. 2861, entry No. 6748, tly the following paper 
chain of title: 

(1) Mortgage deed from W. H.  Herbert to W. E. Snoddy and 
others, executed 8 December, 1866, and duly registered in the office of 
the register of deeds for Cherokee, on 23 October, 1867, covering the 
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grants to Herbert in Cherokee County, but which are now in Graham, 
Clay, and Cherokee, and including the aforesaid grant No. 2861, now 
in Graham County. 

(2) Judgment and proceedings of the Superior Court a t  Cherokee 
a t  March Term, 1873, in the case of W. E. Snoddy et al. against W. H. 
Herbert, adjudging that the plaintiffs recover of the defendant the sum 
of $8,273.19, secured by said mortgage, which was foreclosed, and 
appointing S. W. Davidson commissioner to sell a t  public sale the lands 
described in the mortgage, and to execute deed therefor. 

(3) Deed by Samuel W. Davidson, commissioner, to W. E. Snoddy 
for 12 tracts of land, including said grant No. 2681, entry No. 6748, 
bearing date 2 June 1873, and recorded in Cherokee, 20 April, 1874, 
and in Graham, 8 May, 1874. 

(4) Mesne conveyances from Samuel W. Davidson, commissioner, 
to Champion Fibre Company, which defendants admit passed such 
title as was vested in TV. E. Snoddy by aforesaid deed from Davidson, 
commissioner. 

The defendants claim title to the land covered by said grant No. 
2861, exclusive of the aforesaid lappages, through the following paper 
chain of title: 

(1) Judgment in the Superior Court of AIamance County a t  March 
Term, 1867, in the case of George W. Swepson against J. D .  Harden, 
W. H. Herbert, and W. H. McKoy; said judgment being for $3,500, 
with interest from 3 hfarch, 1867, together with the costs of the action. 

(2) Deed by the sheriff of Cherokee to Joe Keener for the 
land embraced in grant KO. 2861, said deed being dated 12 May, (603) 
1868, and duly registered in Cherokee County. 

(3) Mesne conveyances from Joe Keener to the defendants, which 
plaintiff admits passed such title as was acquired by Keener under the 
sheriflls deed. 

(4) Deed from John C. Herbert and wife, heirs a t  law of W. H. 
Herbert, to 31. E. Cozad, dated 15 May, 1919, covering the land in con- 
troversy. 

The plaintiff offered evidence that the certified copy of State Grant 
No. 2861, from the office of the Secretary of State, introduced by the 
defendants, was identical with and covered the same land as State 
Grant KO. 2861, as registered in the office of the register of deeds of 
Cherokee. 

At the close of all the evidence, the court, being of opinion that the 
plaintiff was not entitled to recover, directed a verdict for the defen- 
dants; and from the judgment rendered thereon the plaintiff appealed. 
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Smathers & Ward for plaintiff. 
R. L. Phillips and Tillett & Guthrie for defendants. 

STACY, J., after stating the facts as above: A11 of the parties to 
this proceeding, plaintiff and defendants, claim title to the locus in quo 
under State Grant No. 2861, entry No. 6748, issued to W. H.  Herbert 
on 18 December, 1865. The plaintiff claims under a mortgage executed 
by Herbert to Snoddy (1866), foreclosure proceedings thereunder, and 
subsequent pesne conveyances; the defendants calaim under judgment 
against Herbert and execution sale, followed by sheriff's deed (1868), 
and later mesne conveyances. 

On these opposing claims, defendants contend that the plaintiff has 
failed to  show a superior title from the common source; because the 
mortgage deed from Herbert to Snoddy, undei. which the plaintiff 
claims, i t  is alleged, was not properly probated and registered in ac- 
cordance with the requirements of the law then In force; and further, 
for the reason that the foreclosure proceedings were irregular, and the 
sale by Davidson, commissioner, was never confirmed by the court. 
Hence, these instruments, defendants contend, are not valid and effective 
muniments of title as against their claim based upon the execution 
sale, sheriff's deed, and subsequent mesne conveyances. 

With respect to the probate of the Herbert mortgage, i t  appears that 
the acknowledgment was taken before a comm~ssioner of deeds for 
North Carolina in the city of New York, 24 December, 1866, certified 
by him under his official seal, and admitted to registration by the 
register of deeds of Cherokee County without any further order or fiat 

from the judge or clerk of the court of pleas and quarter ses- 
(604) sions, or from any other resident official vested with authority 

to order said instrument to registration. 
The certificates of acknowledgment, and registration here called in 

question are as follows: 

Be it known that  on this 24 December, in the year A.D. 1866, be- 
fore me personally came and appeared W. H. Herhert, to me personally 
known, and known to me to be the same person described in and who 
executed the within mortgage, and he acknowledged to me that he 
executed the same for the uses and purposes therein mentioned, as wit- 
ness my hand and seal of office. ISAAC H. HALL, 

(Commissioner's Seal.) Commissioner for North Carolina. 
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The foregoing mortgage came to hand and was duly registered in the 
register's office of Cherokee County, North Carolina, in Book "K," 
page 212, 23 October, 1867. P. V. BRITTIAN, R. C. C. 

Plaintiff contends that the foregoing is sufficient as a valid probate 
under the provisions of the Revised Code of 1855, chs. 21 and 37, re- 
lating to the acknowledgment, proof, and registration of deeds. then in 
force, and under the following decisions and adjudications: Holmes v. 
Marshall, 72 N.C. 37; Young v. Jackson, 92 N.C. 1-14; Darden v. 
Steamboat Co., 107 K.C. 437; Johnson v. Lumber Co., 147 N.C. 249; 
Hkwassee Lumber Co. v. U. S., 238 U.S. 553; Heath v. Lane, 176 X.C. 
119, and Sluder v. Lzunber Co., 181 N.C. 69. 

Defendants, on the other hand, contend that the registration of said 
mortgage deed is invalid and conveys no title as against their claim; 
because, as appears from the record, it was admitted to registration 
without any prior adjudication, or fiat from any resident officer vested 
with authority to order the same to registration. For this position, the 
defendants rely upon the ~ ta tu tes  then in force and the following de- 
cisions of this Court: Simmons v, Gholson, 50 K.C. 401; Evans v. Eth- 
eridge, 99 N.C. 43; White v. Connelly, 103 N.C. 65; Cozad v. McAden, 
148 N.C. 10; S. c., 150 K.C. 206. 

Some apparent confusion and misunderstanding have arisen as to 
the exact meaning of the decisions in several of the cases above men- 
tioned, it becomes necessary, and, indeed, desirable, for us, in this 
opinion, to reExainine these decisions and to point out the basic differ- 
ence underlying the two classes of cases. 

I n  Holmes v. Marshall, supra, the acknowledgment there in question 
was taken before a clerk of the Superior Court in this State, and not 
before a commissioner of deeds, notary public, or justice of the peace. 
Inasmuch as every clerk of the Superior Court in Korth Car- 
olina has equal juridiction with every other clerk in respect to (605) 
probate matters, this Court held that where the clcrk of the 
court of any county in the State took the acknowledgment of a deed 
and ordered it to registration, it was not absolutely necesrary that the 
certificate of this clerk he passed upon by the clerk of the court of the 
county in which the land was situated; the order or fiat of the latter 
clerk, in such cases, being merely directory. 

In  Young v. Jackson, supra, the acknowledgment was taken before 
the clcrk of the court of one county and the deed registered elsewhere 
in the county where the land n7as located, without any order of regis- 
tration and without any action being taken thereon by the clerk of the 
court of the latter county. It was here held that no order of registration 
by the local clerk was necessary where the acknowledgn~ent was taken 
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by the clerk of the court of another county, because said clerk, having 
jurisdiction to order the deed to registration, the requirement that his 
probate be passed upon by the local court was only directory and not 
mandatory. 

I n  Darden v. Steamboat Co., supra, the acknowledgments were had 
before clerks of the Superior Court, and there i t  was held that, as said 
acknowledgments had been taken by competent cfficers, no further ad- 
judication by the local clerk was necessary. Avery, J., speaking for the 
Court, concludes the discussion of this question as follows: "The provi- 
sion contained in the last sentence of the subsecticn (section 1246) (2) ,  
that the clerk of the Superior Court of the county where the land lies 
shall pass upon the acknowledgment taken before the other clerks, 
judges, or justices of the Supreme Court, and determine whether they 
have taken due form or in the same manner as if he had taken them 
himself, was not intended to be mandatory, but directory merely." It 
will be noted that the Court here apparently limits this doctrine to cases 
in which deeds have been acknowledged "before oxher clerks, judges, or 
justices of the Supreme Court." This is as far as the facts of the case 
warranted the Court in going a t  that time, and the opinion must be 
considered in connection with the facts there presented. "Every opinion, 
to be correctly understood, ought to be considered with a view to the 
case in which it was delivered." Marshall, C.J., in U .  S. v. Burr, 4 Cr. 
470. 

In  Johnson v. Lumber Co., supra, the question now before us was 
dealt with as follows: "The statute in force when this foreign acknowl- 
edgment, privy examination, and order of registeation took place, in 
1859, was Rev. Code, ch. 37, sec. 5, which did not contain any require- 
ment, as now, that the probate court here shoulc, after due examina- 
tion, adjudge that  the acknowledgment and privy examination were 
duly proven, and that the certificate was in due form before ordering 
registration; but said sec. 5,  ch. 37, Rev. Code, oily required that the 

instrument 'being exhibited in the court of pleas and quarter 
(606) sessions of the county where the property i:r situate or to one of 

the judges of the Supreme Court or of the Superior Courts of 
this State, shall be ordered to be registered with t i e  certificates thereto 
nnnexcd.' Prcsumnbly these officers woilld not have ordered any such 
conveyance to registration uiiless it had appeawd to be duly proyen and 
certified in due form. But as the statute did not a t  that time require the 
probating officers, as now, to so adjudge as a preliminary condition to 
making the order of registration, a failure to enter such adjudication as 
a part of the order does not invalidate the registrztion, and i t  was er- 
ror to exclude the deed as evidence." Here, it will be noted, the Court 
points out the difference between the old and the new law with respect 
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to the duty of the probate court in adjudging that the certificate of ac- 
knowledgment or proof was in due form or execution duly proven. But 
in this case there was a fiat, ordering the deed in question to registra- 
tion; hence, this latter point was not before the Court for decision. 

Following these decisions, the United States Supreme Court in Hia- 
wassee Lumber Company v. U. S., 238 U.S. 553, by a divided Court, 
extended the same principle to acknowledgments taken before com- 
missioners of affidavits and deeds in other states, under the Revised 
Code of 1855. Mr. Justice Pitney, speaking for the Court, said: "It will 
be observed that in the Code of 1855 a very different effect was given 
by section 5 of chapter 37 to a certificate of acknowledgment taken by 
one of the commissioners appointed by the Governor under chapter 21, 
from the effect given to the proceedings of a commissioner or commis- 
sioners specially appointed under section 4 of chapter 37. Proceedings 
before a special commissioner, being returned to the court, simply 
formed the basis upon which the court might proceed to adjudge that 
the deed was duly aclinowledged or proved. But an acknowledgment 
taken by a standing commissioner (an official commissioned by the 
Governor and holding ofice during his pleasure), being duly certified, 
was not to be reviewed judicially before being ordered to registration. 
So it was expressly held by the Supreme Court of North Carolina in 
Johnson v. Lumber Co. (1908), 147 N.C. 249. And see, to the same 
effect, Cozad v. McAden, 148 N.C. 10; S. c., 150 N.C. 206. That such 
was the law prior to the adoption of the Code of Civil Procedure was 
recognized by the Circuit Court of Appeals (202 Fed. Rep. 41). The 
Code of 1855 did contemplate an order or fiat for registration, and 
there is no evidence that the Olmsted-Stevens deed, when registered in 
1869, was acconlpanied by such an order, except the official certificate 
t h n t  ~t n 2- ' d l i l i j  rczi-iered.' But it has been in effect held that the stnt- 
utory provision for such an order is directory, not mandatory; and that, 
if the deed be in fact registered after proper probate, the fiat becomes 
noni~ecntial. Nolr~~cs 2'. - I l ( ~ ~ ~ ~ i l ~ / l l ,  72  S .C .  37; 17nung V .  Jnck-  
son, 92 N.C. 1-11; I ~ ~ I , ~ c I I  C. St?~ l i izbor( t  P O .  207 Y C. G.j. The (607) 
first tn o of tile-e t,:;is n el e dl-t nylil+hed in Lz (Ins L'. Ethorldge. 
99 K.C. 43; but this case did not hold that tile absence of the f iat for 
registry was fatal." 

Logically, there ~ o u l d  seen1 to be much reason for this extension by 
the United States Supreme Court, acwming  that the law had hecn cor- 
rectly declared in this line of cases, for in aection 2, chapter 21, of said 
Revised Code, relating to the authority of such commisiionerq. 11 was 
provlded as follows: "And such acknowledgnient or proof, talien or 
nude in the manner directed by the laws of this State, and certified by 
the commissioner, shall have the same force and effect, for all purposes, 
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as if the same had been made or taken before any competent authority 
in this State." 

I f  this were a Federal question, the above decision would be binding 
on us; but in construing our local statutes, espcxially those pertaining 
to titles and the registration of deeds, our own decisions are controlling. 
25 C.J. 832 et seq. I t  has been held in a long line of decisions that the 
construction of a State law upon a question affecting the titles to real 
property in the State by its highest Court is binding upon the Federal 
Courts. W i l l i a m  v. Kirtland, 13 Wall. 306; Barmtt v. Holmes, 102 U.S. 
655. 

I n  Carroll Co. v. U. S., 18 Wall. 71, Mr.  Justzce Strong delivered the 
opinion of the Court, and in discussing this qu3stion said: "That the 
construction of the statutes of a state by its higlest courts is to be re- 
garded as determining their meaning, and generally as binding upon 
United States Courts, cannot be questioned. I t  has been asserted by 
us too often to admit of further debate. See nmerous  cases, Bright. 
Fed. Dig. 163. V7e have even held that when the construction of a state 
law has been settled by a series of decisions of i,he highest state court, 
different from that given to the statute by an ml ie r  decision of this 
Court, the construction given by the state courts will be adopted by 
us. Green z.. ,I'e(~l, G Pet. 291; Sziydam v. Willza~nson, 24 How. 427; 16 
L. Ed. 742; Lefingwell v. Warren, 2 Black, 599; 17 L. Ed. 261. And 
we adopt the construction of a state statute setthd in the courts of the 
state, though i t  may not accord with our opinion. McKeen v. Delaney, 
5 Cranch 22." 

After a careful and full examination of all the cases bearing on the 
subject, we are constrained to believe that the learned justice who wrote 
the opinion in the Hiawassee Lumber Companp case was misled by 
several expressions in our reports. This much is mid with all due defer- 
ence. Indeed, so great is our respect and regard for the decisions of the 
Federal Supreme Court that we were led to adopt and to sanction its 

conclusion in this very case, by a dictum in the recent case of 
(608) Sluder v. Lumber Co., 181 N.C. 69 ,  which we now wish to cor- 

rect and to disapprove. 
The decision in I i ~ a t l l  2). Lane, slcpra, was only a repetition and re- 

affirmation of what was said in Holmes v. Marsl~all, supra. And, there- 
fore, it is to be classed with the same line of cases. 

I t  should be remembered that in Holmes v. hlarshall, supra, and 
Yozing v. Jackson, supra, we were departing from a strict and literal 
construction of the words used in the statute; and in Darden v. Steam- 
boat Co., supra, a definite limitation as to how far we should go in that 
direction apparently was suggested and pointed out. Furthermore, in 
several cases we had expressly held that such powers of probate had 
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not been given to commissioners of affidavits and deeds, resident in 
other states. 

In  the case of Evans v .  Etheridge, supra, the facts, with respect to 
the probate of the deed of trust, there called in question are strikingly 
similar to those in regard to the probate of the Herbert mortgage in the 
case a t  bar. Upon this phase of the matter, Davzs, J., delivering tlie 
opinion of the Court, said: 

"It is insisted by the appellees that tlie deed in question was proved 
in compliance with this section before a commissioner of affidavits, and 
that the adjudication of the clerk is only directory, and not an essential 
prerequisite to registration, and that, having been registered upon the 
certificate of the commissioner, though without any adjudication and 
order of registration by the clerk, i t  is valid, and, the purposes of regis- 
tration being to give notice, the spirit and purpose of the law is fully 
met. We are referred to a number of cases (Young v. Jackson, 92 N.C. 
144; Holmes v. -4farshaL1, 72 N.C. 37, and other cases) in which i t  was 
held that 'the provision requiring the certificate of probate by the pro- 
bate judge of a county other than that of registration to be passed upon 
by the probate judge (the clerk) of the county of registration is direc- 
tory, and that a registration which has not been so passed upon is not 
void.' The analogy between those cases and that hefore us is lost in the 
fact that the fllnctions of the clerk are broader than those of the com- 
missioner. He  not only takes the proof of acknowledgment, but adjudges 
the fact of 'due execution,' whereas the coininissioner of affidavits, and 
perhaps others, only take and certify the acknowledgment or proof. 
'Probate of deed is taken,' says Pcarson, J., in Xzmmons v .  Gholson, 50 
N.C. 401, 'by hearing the evidence touching the execution, i. e . ,  the 
testimony of witnesses or acknom-ledgment of the pxty-and from that 
evidence udjzidging the  fact of its execution. TT?iere the evidcnce is 
offered to tile court, the entire probate is takpLl by i t ;  but where the 
agency of a commissioner is resorted to, a part of the probate, i. e., 
11c:~nny iiic evidcr:ce. ic  +-&en bp hi111 ant1 wtifirtl to the. court. 
and thereupon the pro?)nte i; ix r fe -h i  hy :?a nd,iiit!ic:ition that (693) 
the ccrtificnte is in d ~ l e  form. nnd t h , ~ t  t l v  f x t  ni' tlip cwrution 
of the deed is established by the evidence so certified.' In  cxes  of pro- 
bate before clerks ~ l i o  can both take the evidence and acljlidicate the 
fact, i t  has been held that though it ought not to he on~ittt.d, the fiat 
of the clerk of the county of registration is not an absolute prcrequisite 
to a valid registration, but the validity of tlie regjqtration in such cases 
rests upon the fact that there has been an adjudication of 'due euecu- 
tion' by an officer coinpet~nt to both hear evidence and adjudicate. 
The register has no authority to put the deed upon his books unless 
proved and so adjudged in some one of the modes prescribed by the 
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statute. 'The probate is his warrant for doing so,' and if registered with- 
out this warrant it does not create such an equity in the mortgage 
trustee as to affect creditors or subsequent purchasers for value. It 
was so adjudged in Todd v. Outlaw, 79 N.C. 225, and we refer to that 
case and the authorities there cited." 

Again, this question was discussed in a clear and conclusive opinion 
by the present Chief Justice in the case of Whits v. Connelly, 105 N.C. 
65. There the acknowledgment to a deed of trust had been taken in 
Iredell County before a justice of the peace, and Connelly, the defen- 
dant, being clerk of the court, undertook to pass upon the certificate of 
the justice of the peace who had taken the clerk's own acknowledgment. 
It was held that the clerk could not pass upon this certificate; where- 
upon the contention was made that inasmuch as the certificate was 
from a justice of the peace of Iredell County, the register of deeds 
would be justified in admitting the deed to wgistration mithout any 
fiat from the clerk or other officer. The Court held otherwise, saying 
that a justice of the peace had no power "to probate deeds and order 
them to registration." 

But the precise point we are now considering was before the Court 
in the case of Coxad v. McAden, 148 N.C. 10. There a deed made by 
W. H.  Herbert (the same person who executed the mortgage in the case 
a t  bar) in 1867 was acknowledged before a comniissioner of deeds, prior 
to  the act of 1868, and registered in 1869, without any further order or 
fiat from the local court. This was held to be insufficient. The present 
Chief Justice, speaking for this Court, said: 

"The plaintiff then offered a certified copy of ihe deed of 1 February, 
1867 (Herbert to Hineman), from the register of deeds of Cherokee 
County (in which the land lay in 1869), showing that it had been reg- 
istered in that coui~ty 30 September, 1869, but this was properly re- 
jected, there being no order of registration from the clerk. The endorse- 
ment was simply, 'The foregoing deed came to hand 30 September, 1869, 
and was then duly registered,' etc., giving book and page, and signed by 

the register. The invalidity of such registration upon the certifi- 
(610) cate of the commissioner of deeds, withcut an adjudication by 

the clerk, is decided, Evans v. Etheridge, 99 N.C. 43. It is true 
that a t  that time the statute did not require the probate to be registered 
(Perry v .  Bmgg, 111 N.C. 163; Cochrane v. Imp?-ovement Co., 127 N.C. 
386), if there was in fact a proper probate that could be shown. Rut it 
was indispensable that there should a t  least be a fiat from the clerk 
ordering the deed to be registered. Revised Code, ch. 37, sec. 5. The 
nullity of registration mithout authority is too me11 settled to need dis- 
cussion. Todd v .  Outlaw, 79 S.C. 23L1, and numerous cases therein cited, 
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as well as those since, which have approved and followed it, which last 
will be found in tlie annotated edition of 79 N.C." 

It may be noted that  this caze was reheard (150 N.C. 206), and a 
part of the opinion reversed with reference to the form of the order of 
registration as to t ~ o  other deeds, but  that  part of tlie opinion quoted 
above was not affected by the rehearing, and ha. never been changed. 
Upon the second hearing, tlie Court still adhere to tlie ruling that  an 
order of registration by some coinpctent officer was necessary. This m s  
a t  tha t  time, and is now (C.S. 3305), n legislative requirement, and TI-e 
are not a t  liberty to dispense with it. 

Recurring again to  the decision of the United States Supreme Court 
in the Hinumsee L~cmber Company case, for the purpose of considering 
it more in detail, we niay obqerve in tlie outset that  the judge of the 
District Court, the three judges sitting in the Circuit Court of Llppealz, 
together with Jusfices Dag and Hughes of the Supreme Court of the 
United States, n-ere of the opinion that  the probate in tha t  case was 
insufficient under our statutes. Mr .  Justice McReynolds took no part 
in the decision; hence, only six n~ernbers of the Sational  Supreme Court 
participated in the majority opinion. We  mention this only for the pur- 
pose of shonring the degree of uncertainty ~vhicli had arisen over the 
question, and i t  has been our purpose here to t ry  to collect the pertinent 
cases on the subject and to undertake to set the matter a t  rest. If i t  be 
found that the provisions of the statutes, as now enacted, sorneti~ncs 
make for hardships and injustice, tlie Legis!ature alone may remedy 
the situation and bring about a change, if such be needed or desired. 

I n  the first part  of the opinion of the United States Supreme Court, 
quoted above, emphasis is placed upon the difference between sections 
4 and 5 of chapter 37 of the Code of 1855. Because section 4 required 
an  adjudication and section 5 required an order, the Court seems to 
have reached the conclusion tha t  the requirements of the former were 
mandatory while those of the latter were directory only. I n  fact, i t  is 
said in the opinion that  such Tvas the effect of our holding in Johnson v. 
Lumber Co., 147 N.C. 249. Bu t  we do not think that  the decision in 
Johnson's case supports this conclu~ion. I n  that  caqe tlie order 
of the court of pleas and quarter sesrions merely directed that iGll)  
said deed and certificate of the commizsioner "be recorded and 
registered in Jackson County," without any adjudication tha t  the cer- 
tificate was ('in due form and according to law." This was held to be 
sufficient. So te ,  liowcvcr, t!iere n.as an  order or f i n t  directing that the 
deed be registered. 

I n  the last part  of the quotation from the opinion in the Hiawassee 
Lumber Company case, above set out, i t  is said that  the decision in 
Evans v. Etheridge, supra, "did not hold that  the absence of the fiat for 
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registry mas fatal." We do not think this conclusion is supported by 
what was decided in the Evans case, supra. There the deed was ac- 
knowledged before a commissioner of deeds, in the District of Colum- 
bia, and registered without any further order or fiat. It was held that 
this registration was "without proper warrant," ,and, therefore, invalid 
as against the plaintiff's claim. We think it is manifest that the deed 
was rejected on account of "the absence of the fiat for registry." NO 
other reason was stated in the opinion for denying its validity. 

But i t  is contended that the defective probate and registration of the 
mortgage from Herbert to Snoddy has been cure& and the foreclosure 
proceedings had thereunder validated by the act of 1913, now C.S. 
3362, which provides as follows: "Any deed or other instrument per- 
mitted by law to be registered, and which has, prior to the third day of 
March, one thousand nine hundred and thirteen, been proved or ac- 
knowledged before a commissioner of deeds, is validated; and its regis- 
tration is authorized and validated. Kothing is this section affects liti- 
gation pending 3 March, 1913." 

Plaintiff contends that the mortgage, under n-hich it claims, was 
registered on 23 October, 1867, prior to the execution sale and deed 
dated 12 May, 1868, under n-hich the defendants claim, and that, there- 
fore, the curative act above mentioned made good any defects in the 
probate and registration of the said mortgage ant2 perfected the plain- 
tiff's title to the property covercd thereby. XTe arcm unable to agree with 
this conclusion under the facts of the instant case. It has been consist- 
ently held with us that while these curative acts are remedial in char- 
acter and beneficent in purpose-making for thc saving of titles, and 
not for their destruction- yet they nil1 not bc permitted to impair or 
to interfere with the rested rights of others. Sludtr v. Lumber Co., 181 
N.C. 72; Dozcns v. Rlozrnt, 31 L.R..4. (N.S.) 1073, and authorities col- 
lected in note; 6 R.C.L. 361; TVeston v. Lumber C'o., 160 N.C. 268, and 
cases there cited. 

Speaking to this question, in Powers V .  Baker, 152 K.C. 718, the 
present Chief Justice, in delivering the opinion of the Court, said: 
"Validating statutes of this nature have always Eleen within the power 

of the General Assembly, Tatom v. White 93 N.C. 453, though 
(612) such statute would not be valid against a deed from the same 

grantor duly registered, or a lien acquirec against the grantor, 
before the validating act. Barrett v. Barrett, 120 N.C. 127. But the vali- 
dation of the probate of a deed from Stickney to the plaintiff nrould be 
good against the defendant, who does not claim under Stickney." This 
fits our case exactly. The plaintiff and the defendants are all claiming 
title to the land in dispute under W. H. Herbert, who acquired i t  by 
grant from the State. The defendants, therefore, stand in the position 
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of creditors, claiming, as they do, under one n-ho purchased at  an exe- 
cution sale. There is nothing in the record to show what Keener bid for 
the property a t  the sheriff's sale, but the judgment, under which the exe- 
cution was lcvied, amounted to $3,500, r i t h  interest from 3 Illarch, 
1867, together with the costs of the action. As far back as Briley V .  

Cherry, 13  N.C. 5 ,  it was declared by Henderson, J . ,  t ha t  one who 
comes in under a sheriff's sale a t  execution is not only clothed with the 
title of the defendant in the execution, but also with tllc rights of the 
creditor, n-hich may he paramount to those of the debtor quoad the 
thing sold. See, also, Dancy v. Duncan, 96 S . C .  111; 10 R.C.L. 1324. 

Again, in Barrett v. Barrett, 120 N.C. 131, the present Chief Justice, 
further animadverting upon the effect of curative statutes, said: " I t  is 
competent for the Legislature to  provide what mode of probate sliall 
be valid, and when it does so, it can affect past as well as future pro- 
bates, except that  the rights of third parties, claiming prior to the val- 
idating act, cannot be divested. Retrospective legislation is not ncceq- 
sarily invalid. I t  is only so to  the extent i t  would divest vested rights." 

We, therefore, conclude tha t  the mortgage deed from Herbert to 
Snoddy was registered without any proper probnte or warrant therefor, 
and that  such registration mas insufficient to give the plaintiff's claim 
of title superiority over tha t  of the defendants, who stand in the posi- 
tion of creditors. 

This makes i t  unnecessary for us to  consider the remaining excep- 
tions. 

After a full and careful consideration of the entire record, we find no 
error, and the judgment for defendants must be upheld. 

No  error. 

CLARK, C.J., dissenting: The  plaintiff and defendants both claim 
title to the land in controversy under State Grant No. 2861, entry No. 
6748, issued to W. H. Herbert, 18 December, 1865. The plaintiff claims 
under a decree of foreclosure of a mortgage securing $8,273.19, exe- 
cuted by W. H. Herbert, 8 December, 1866, and duly recorded in 
Cherokee. The defendants claim under a chain of title beginning with 
the ~ a l c  under an execution in favor of George W. Swepson on a judg- 
m ~ n t  ohtainetl by him a t  March Term, 1867, in Alamance, and 
<ale thrreunder 12 N a y ,  M G R ,  a t  n-hie11 thc purchaqer paid for (613) 
thc entire tract 23 cents (as recited in the sheriff's deed, set out 
in full in the record). 

Thc alleged invalidity of plaintiff's chain of title rests upon an al- 
leged technical defect in the registration of the Herbert mortgage, prop- 
erly acknowledged before a commissioner of deeds for this State in New 
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York City, 24 December, 1866, which was duly :ertified, and was ad- 
mitted to registration in Cherokee, 23 October, 1367. 

The probate of the Herbert mortgage was before the commissioner of 
deeds for North Carolina in the city of New York on 24 December, 
1866, who certified the same under his official seal, and the mortgage 
was admitted for registration without further order in Cherokee on 23 
October, 1867. 

This registration was valid under the statute in force a t  that time, as 
held in Holmes v. Marshall, 72 N.C. 37; Young v. Jackson, 92 K.C. 
144; Darden v. Steamboat Co., 107 K.C. 437; Johnson v. Lumber Co., 
147 K.C. 249; U .  S. v. Hiawassee Lumber Co., in the U. S. Supreme 
Court, 238 U.S. 553, cited as authority since in Sluder v. Lumber Co., 
181 N.C. 69. 

In  Sluder v. Lumber Co., supra, Allen, J., held .~al id  a probate before 
a comn~issioner of affidavits for North Carolina m Maryland in 1856, 
and this case, together with the Eversole Lumber Company case, supra, 
and the Hiawassee Lumber Company case, supra, seem to be the only 
cases based upon similar probates by a commisrioner of affidavits of 
this State in other states, under the Revised Code of 1855, under which 
the probate in the present case was taken. The case last cited held valid 
a similar probate made in 1868, and the Eversole Lumber Company 
case held valid a similar probate made in 1859. 

I n  the Sluder case, supra, ,Mr. Justice Allen said: "There is no order 
of the clerk of the Superior Court of Jackson County ordering this 
deed to registration. We do not think this invalidates the registration. 
It has been, in effect, held that a fiat for registration is not absolutely 
essential. The statutory provision for such an o d e r  is directory and 
not mandatory. If the deed be in fact registered under proper probate, 
the lack of a fiat does not invalidate the registrat~on," citing the above 
cases. This is the latest case and should be controlling. 

The defendants cite a number of cases which they claim overrule the 
above, but examination shows that all the cases ciied by them are as to 
probates under a different statute from that in force when the probate 
in this case mas made. Cozad v. McSclen, 148 N.C. 10, was as to a pro- 
bate before a commissioner of deeds of this Stat: in another state in 
1893, and that probate was governed by the terms of the Code of 1883. 

Evans v. Etlzeridge, 99 N.C. 43, mas decide11 in 1888, and passed 
(614) upon a similar probate which was made 22 May, 1886, and was 

therefore also governed by the Code of 1883. The apparent 
conflict in the opinions of this Court as to the validity of probates 
made by conlmissioners of this State in other stat2s disappears because 
of the change in the statute. The Revised Code of 1855, under which 
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the probate was made in this case, was materially changed by Battle's 
Revisal, which itself was Inter modified by the Code of 1853. 

The  registration, as already stated, n-as valid under the statute in 
force a t  the time this registration was entered, as held in the cascs 
above cited; but, if i t  had been defective, the defect TTas cured by the 
ac t  of 1913, nom C.S. 3362, as follows: "Any deed or other instrument 
permitted by law to be registered, and which had, prior to  13 llarcll, 
1913, been proven or acknowledged before a comniissioner of deeds, is 
valid; and its registration is authorized and valid. Nothing in this eec- 
tion affects litigation pending 3 March, 1913." The registration in this 
case was made 23 October, 1867, prior to the sale under the subsequent 
execution on 12 May ,  1868, and, besides, no litigation as to this mat- 
ter was pending 3 March, 1913. 

Cited: Eaton 2). Dozrb, 190 N.C. 21; Bank v. Tolbert, 192 N.C. 130; 
Booth v. Hairston, 193 N.C. 288; Norman v. Ausbon, 193 N.C. 793; 
iMcClure v. Crow, 196 N.C. 660. 

A. K. LEI>FORD T. THE VALLEY RIVER LUMBER COMPANY. 

(E'iled 2 June. 1!)''2.) 

1. Appeal and Er ror  - Evidence - Objections and  Exceptions-Harmless 
Error .  

I11 an action to recover damages for an injury alleged to have been 
caused the defendant's enlployee by a defective power-dri~en machine at  
rrhich he performed his duties, evidence on the trial that the defendant, 
after the injury, rectified the alleged defect in conformity ~vi th armnge- 
ments used on other Iilie macliiries for  safety, is erruneoukly admitted: but 
the error is rendered harmless when the defendant itself has brought out 
this evidence later on the trial. 

3. Instructions - Constri~eil a s  n \Vllole - Appeal and Error-Pro~imate 
Cause - Contentions. 

Where the trial judge has correctly charged the jury as to the elements 
they should co~lsider in the amount of damages recoverable for a l~ersonal 
i n j u r ~ ,  his failure to have specifically instructed them that such mwt  be 
the innnediate and necessary consequences of the injury is not reversible 
error, when from the statement of the contention of the parties and the 
other relevant parts of the charge the jury must have understood the grin- 
ciple of law applicable. 
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3. Damages-Personal Injuries-Proximate Cause--3feasure of Damages. 
For a personal injury proxinlately caused by the negligence of another, 

damages past, present, and prospectire are recoverable in one sum, fixed 
by the jury as being, in their judgment, upon the widence, a fair and rea- 
sonable compensation to the plaintiff, in which they may indemnify the 
plaintiff for actual nursing, medical attention, etc., and consider his age, 
prospects, wages, salary, or income from his profession, his mental and 
physical sufferings, upon evidence tending to show that the injury prosi- 
mately caused them, the sum so awarded to be on the basis of a present 
cash settlement. 

A P P E ~  by defendant from Brock, J., a t  the April Term, 1922, 
(615) of CHEROKEE. 

Civil action to  recover damages for an alleged negligent in- 
jury. The plaintiff was injured while operating a "lay and sand belt" 
in the defendant's furniture factory a t  ?Ilurphy, N. C., on 14 August, 
1920. He  alleges that his injury was due to the negligence of the defen- 
dant in failing to exercise ordinary care in undertaking to furnish him a 
reasonably safe place to work. 

Upon denial of liability and issues joined, the jury returned the 
following verdict: 

"1. Was the plaintiff injured by the negligence' of the defendant, as 
alleged in the complaint? Ansmer: 'Yes.' 

"2. Did the plaintiff, by his own negligence, contribute to his in- 
juries, as alleged in the answer? Answer: 'No.' 

"3. What damage, if any, is the plaintiff entitled to recover? An- 
swer: '$4,000.' " 

Judgnient on the verdict in favor of plaintiff, f ~ o m  which the defen- 
dant appealed. 

J .  H. McCall and J .  X. Moody for plaintiff. 
M. W .  Bell and Harkins & Van Winkle for defendant. 

STACY, J. It is assigned as error that the defendant's witness, W. W. 
liillian, on cross-examination, and over objection, was permitted to 
testify that the belt which caused the plaintiff's injury was open and 
unprotected before the accident, and that other belts of a similar kind 
in the factory had been guarded and encased since the present injury. 
This evidence, standing alone and by itself, if offered to establish negli- 
gence, would have been incompetent, as we have said in a number of 
decisions, notably Aiken v. M f g .  Co., 146 N.C. 324; Myers v. Lumber 
Co., 129 N.C. 252, and Lowe v. Elliott, 109 N.C. 581. In  the last case 
just cited it was held: "In an action by an em~lloyee to recover for 
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injuries alleged to have been received in consequence of defective ma- 
chinery used by his employer, the fact t ha t  after the injury the defen- 
dant substituted machinery of different material and adopted additional 
precautions in its use is no evidence of negligence." 

But thiq samc witnee., later, a t  the instance of the defendant, 
on re-direct euanimntion, and, of coiirse. 1%-ithout objection. tcsti- (616) 
ficd to the .ame i tate of facts. This renrlcrcd the previous admis- 
sion of the same evidence harmless. Tzllett u. R. R., 166 N.C. 520; 
Snzith v. R. R., 163 N.C. 146; Yozing v. R. R.. 157 N.C. 78; Marshall 
v .  Tel. Co.. 181 S.C. 411, and cases there cited. "The erroneous admis- 
sion of evidcnce on direct exa~nination is held not to be prejudicial when . an- i t  appears that ,  on cross-examination, the witness n-as asked subA 
tially the same question and gave substantially the same answer." Ham- 
ilton v. Lumber Co., 160 N.C. 48. T o  like effect are the decisions in 
Smith v. Moore, 149 N.C. 185, and Blake v. Rroughton, 107 N.C. 220, 
where it was held that  the admission of inlproper evidence was harm- 
less when i t  appeared that  the fact thereby sought to be shown was 
otherwise fully and properly established. 

The defendant alco excepts to the following portion of his Honor's 
charge on the issue of damage.: "Upon that iswe, if you come to con- 
sider it,  you n-ill take into consideration tlie injury; you will take into 
consideration the earning capacity of tlie plaintiff prior to the injury 
and subsequent; you will take into consideration his suffering, and say 
what in your judgment, after a careful conqideration of all the facts and 
circumstances, and anslyer what the plaintiff is entitled to recover under 
all the facts and circumstances. You will apply, in considering tlie an- 
swer, to the third issue the rule of justice, and say n.hat, if anything, 
the plaintiff is entitled to recover." 

This excerpt, standing alone, might appear to he subject to some criti- 
cism; but, taken in connection with the whole charge, we do not think 
the jury could have been mi\led hy it. His Honor stated fully the con- 
tentions of the partie., and the jury n1u.t h a v  understood that they 
were to allow only such damages as n-ere "tlie iimnediate and necessary 
consequences of the injury."TTT7nllnce v. R. I?.. 104 N.C. 4.51. 

I n  rases like the one a t  bar, if the plaintiff bc entitled to recover at  
all, lie is entitled to recover as dainages one compensation - in a lump 
sum- for all injuries, p a d  and prospective, in consequence of tlie de- 
fendant's n.rongfu1 or negligent acts. These are understood to embrace 
indemnity for actual nursing and n~edical expenses and 102s of time, or 
loss from inability to  perform ordinary labor, or capacity to earn 
money. Plaintiff is to have a reasonable satisfaction (if he be entitled 
to recover a t  all) for loss of both bodily and mental powers, or for 
actual suffering, both of body and mind, which are the immediate and 
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necessary consequences of the injury. And it is for the jury to say, un- 
der all the circumstances, what is a fair and reasonable sum which the 
defendant should pay the plaintiff, by way of conpeneation, for the in- 
jury he has sustained. The age and occupation sf the injured party, 

the nature and extent of his business, the value of liis services, 
(617) the amount he was earning from his bus inw,  or realizing from 

fixed wages, a t  the time of the injury, or whether he was em- 
ployed a t  a fixed salary, or as a professional mcn, are matters prop- 
erly to be considered. Rushing v. R .  R., 149 S .C.  158. The sum fixed 
by tile jury should be such as fairly compensatei, the plaintiff for in- 
jurica suffered in the past and those likely to occur in the future. The  
award is to be inade on the basis of a cash settlement of the plaintiff's 
injuries, past, present, arid prospective. Penny v. R .  R., 161 N.C. 528; 
Fry v. R .  R.,  159 N.C. 362. 

The motion for judgment as of nonsuit mas properly overruled. Upon 
a full and careful consideration of the entire recold, we have found no 
reversible error, and this will be certified to the Superior Court. 

IYo error. 

Cited: S. v. Beam, 181 N.C. 741; Gentry v. Utilities, 185 N.C. 287; 
Plyler v. R .  R.,  185 N.C. 362; Batts v. Telephons Co., 186 K.C. 122; 
Belshe v. R .  R . ,  1 %  N.C. 231; Murphy v. Lzrmber Co., 186 N.C. 748; 
Mangum v. R .  R.,  188 K.C. 699; Cook v. Mebane, 191 N.C. 7 ;  Hanes 
v. Utilities Co., 191 N.C. 19; Willis v. LYew Bern 191 N.C. 514; Hall 
v. Rhinehart, 191 N.C. 687; Tyler v. Howell, 192 N.C. 437; Shipp v. 
Stage Lines, 192 N.C. 479; Inge v. R. R.,  192 N.C. 533; Dulin v. Hen- 
derson-Gilmer Co., 192 S . C .  641; Shelton v. R .  R.. 193 N.C. 674; Corp- 
oration Comm. v. R .  R. ,  197 hT.C. 699; Campbell v. R .  R., 201 N.C. 
108; Patrick v. Bryan, 202 N.C. 71; Ingle v. Green, 202 N.C. 121; Wil-  
liams v. Stores Co., Inc., 209 N.C. 60:3; Smith v. Thompson, 210 N.C. 
676; Bullock v. Williams, 212 N.C. 119; FOX v. A,+my Stores, 216 N.C. 
470; Daughtry v. Cline, 224 N.C. 387; Helmstetlt?r v. Power Co., 224 
N.C. 824; Hobbs v. Coach Co., 225 N.C. 332; Pascal v. Transit Co., 
229 N.C. 443; Metcalf v. Foister, 232 K.C. 361; Dickerson v. Coach 
Co., 233 N.C. 173; Mintx v. R .  R.,  233 N.C. 611; Mintz v. R. R., 236 
N.C. 113; Heath v. Kirkman, 240 N.C. 310; Hunter v. Fisher, 247 N.C. 
228; Bell v. Hankins, 249 N.C. 202; State v. Aldmdge, 254 N.C. 300. 
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RIBRGARET 8. HATCH, A L ~ I X I ~ T R A ~ I X  OF GEORGE W, HATCH v. 
ALABlkVCE RAILWAY COMPANY. 

(Filed 2 June, 1022.) 

1. Action+ - Wronyfiil 1)eatll-Statutes-Co~~clitioilal Right-Limitation 
of Actiolls-Pleacling\-1'1~oof. 

An action to recover damages for a death caused by wrongful act did 
not lie a t  common law and exists in North CaroIina by provision of our 
statute, C.S. 160, requiring that it be brought within one Fear, not as a 
statute of limitation, which must be pleaded, C.S. 402, but as a condition 
annexed to the plaintiff's cause of action, and which he is required to 
prore a t  the trial to sustain his statutory right of recovery. 

Where, in an action to recoTer damages for a death c a ~ s e d  by a wrong- 
ful act, C.S. 160, the summons has been issued within a day or t\?o frvm 
the termination of the year, annexed as  a condition, and returnable there- 
after, and according to the officer's certificate tliereo~~, uncontrndicted, it  
was not returned a t  the term therein named, but a t  a later term of the 
court, with another summons issued upon affidavit after the period required 
by the statute, endorsed "alias original," without further indication that 
it had been issued for an alias process or on order from the judge: Held, 
such senice is insufficient to meet the requirenlent that the action shall be 
comnlenced within a year from the date of the rrrongful death. 

While an action is commenced against the defendant when the summons 
is issued against him, C.S. 401, 475, jurisdiction of thc cause and of parties 
litigaut can only be acquired in actions i ? ~  personam by personal service of 
process within the territorial jurisdiction of the court unless there is an 
ac.vrl~t:~nc.c~ of ~ r ~ i c e  or :I rolnntary general alq)enmnce. actual or con- 
structive, arid n-here the defendant is a corporation, the requirement that 
copies thereof be delivered to certain designated omcers or to the local 
agent, nlust ordinarily be strictly obserred and certified to by the process 
officer, etc., as  required by law, in order to a ralid service of process. 

Where the local officer of a corporation for the service of smnmons has 
read the sunimon\, but in good faith has mistakenly informed the process 
officer that he was not the one upon whom ralid service could be made, but 
that it sliould be made on the defendant's president living in a different 
county, and without leaving the copies as the statute requires, the process 
officer served the summons on the president, as  designated, after the return 
term, and the certificate of the officer shows only the service on the latter: 
Held,  neither the conversation with the local agent nor the pretended ser- 
rice of the original summons on the president after the return day was 
effective to confer jurisdiction, and the service in each instance was a 
nullity. 
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5. P1.oress-Sumn~ons-.~lias-Coi~tii~uity-Actione. 

The failure of service of the original summons ii an action must be fol- 
lo-ived by alias or pluries writ or summons successi~-ely and properly issued 
in order to preserve a continuous single action referable to the date of its 
issue, for otherwise it is a discontinuance as to the defendant; and another 
summons served after the break in the chain is a new action. 

In an action to recover damages for the death by wrongful act, required 
by the statute to be brought within a year, C.S. 160, the process officer failed 
to make a valid service upon an agent of defendmt corporation, by not 
leaving a copy of the process, and alter the return term served the first 
summons on the defendant's president, and a t  the same time another pro- 
cess, marked by the clerk "alias original" summons, without anything in the 
second summons to indicate its alleged relationshi11 to the original: Held, 
the service of the first summons being fatally defective, and the last not 
conforming to the law in respect to the issuance of alias summons so as to 
relate back to the original, the service upon the defendant's president after 
the period fixed as a condition to the right of act on, is fatally defective, 
and the plaintlrt' cannot recover. 

7. Same-lV~ongf111 Denth-ilppearance-lvaiver. 

Where the original service on a corporation is fatally defective for failure 
of the process officer to leave a col~y of suu~u~ons TT th defendant's agent as 
required by the statute, and another summons has been properly served on 
the defendant's president, but without preserving the continuity of the 
process, in an action to recover damages for a wr~mgful death under the 
provisions of C.S. 160: Held, the appearance of the defendant to resist re- 
covery upon the ground that the plaintiff had not brought his action within 
the year, is not a voluntary appearance, and will ro t  amount to a waiver 
of service of process within that period, as to the first summons, the service 
of the second summons being valid, and it  being permissible for the defen- 
dant to await the plaintiff's evidence upon his :~llegation that he had 
brought his action within the time required by the statute as a condition 
annexed to his right thereof. 

8. Appeal and  Error-Lrgal Inferences-Process-Summons-Service. 
Where, as a conclusion of law upon the facts appearing, the judge of the 
Superior Court adjudges that summons against a corporation had been 
served according to the requirements of our statutes, it is subject to review 
on appeal to the Supreme Court. 

CUK, C.J., dissenting ; STACY, J., concurs in the dissenting opinion. 

APPEAL by defendant from Daniels, J., a t  September Term, 
(619) 1921, of A l ~ . 4 1 \ 1 ~ ~ ~ ~ .  

Plaintiff brought suit against the Piedmont Power & Light 
Company and the Alamance Railway Company to recover damages 
for the alleged negligent death of her intestate. The Alamance Railway 
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Company operates an  interurban street car line connecting Burlington, 
Graham, and Haw River, and the  Piedmont Company owns a plant in 
which electricity is generated for running the cars. The intestate, in 
January,  1918, was in the employ of the Alainance Railway Company, 
and on 22 January, was operating a freight car on the company's line 
for the purpose of clearing the tracks of ice and snon7. There was an 
unsecured air pump in the car. Near Graham the car was derailed and 
turned over and the pump fell upon the intestate, causing his death. 
The complaint sets out several alleged acts of negligence. There v a s  
denial by the defendant and a plea of contributory negligence. A t  the 
conclusion of the evidence tlie court dismissed the action against the 
Piedmont Company, and retained i t  against the railway company. 
Issues of negligence, contributory negligence, and dainages mere an- 
swered in favor of the plaintiff. 

The intestate's death occurred on 22 January, 1918. The original 
summons was issued 13 January,  1919, and on that  day the sheriff went 
to  the offices of the two defendants and inforined J. H. Hardin, their 
local agent, that  he had for service a summons against the defendants 
in favor of the plaintiff, advised him of the contents, and tendered him 
a copy of tlie summons for each defendant. Thereupon Hardin, believ- 
ing that  he was not a proper person upon whom the summons could be 
served, in good faith told the sheriff that  he mas not an officer of either 
of the companies, nor a proper person upon whom to malie service, and 
tha t  J .  H .  Bridgers was the president of each company. The sheriff 
did not put either copy of the summonses in the possession of Hardin; 
but he kept them in his own possession and departed. Hardin was not 
an  officer of either company, but a t  tha t  time was performing the local 
duties of the president during the latter's temporary absence. Said 
Bridgers lived in Henderson. The sheriff relied on Hardin's statement, 
and made no effort to smre  the president in the county of his residence, 
but awaited his return to Alamance. 

The summons. which wac issued on 13 ,January, 1919, was 
returnable to a criminal term of one week, n-hich convened on 1620) 
3 March; the sheriff made no return on the summons to that  
term, but kept i t  in his possession; no application was made a t  the re- 
turn term for an  ahas summons, nor was an aliai: issued or ordered. On 
10 April, 1919, one of the attorneys for the plaintiff filed before the 
clrrk a sworn statement that a summons had been issued on 13 Jan- 
uary, and turned over to the sheriff, and tha t  the summons had never 
been served on Bridgcrs. The clerk then issued a summons marked 
alias (10 April), returnable 26 May,  which was served on Bridgers by 
the manual delivery of two copies; and a t  the same time the sheriff 
made manual delivery of two copies of the original summons. There 
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was no session of the Superior Court between ,;he March and May 
terms. 

The defendant insisted that  the action was not commenced within 
twelve months after the death of the intestate. 

Judgment for plaintiff. Defendant appealed. 

E.  S.  TV. B a m e r o n ,  J .  E lmer  Long ,  and TI'. S .  Coul ton for plaintiff. 
F ,  P. Hobgood, Jr., for defendant.  

ADAMS, J. The legal right to recover damages for death caused by 
wrongful act did not exist a t  common law, and was first conferred in 
England by Lord Campbell's Act, 9 and 10 Yict., ch. 93 (1S4G). There- 
after the main features of this statute were enacted by tlie General 
Assembly, and are now included in tlie Consolidated Statutes. Section 
160 provides, in part, that when the death of a person is caused by the 
wrongful act, neglect, or default of another, . . . the person or corp- 
oration causing the death shall be liable to an action for damages to  
be brought by the personal representative of the deceased within one 
year after such death. The words "to be brought vithin one year" have 
been interpreted, not as a statute of limitation, which must be pleaded 
(C.S. 405), but as a condition annexed to the plaintiff's cause of action; 
and a t  the trial the plaintiff must prove that his action was instituted 
within the time prescribed by law. Taylor  v. Iron Co.,  94 N.C. 526; 
B e s t  v. Kinston,  106 X.C. 206; Gulledge v. R. R., 147 N.C. 234; S. c., 
148 N.C. 568; Hal l  v. R .  R., 149 N.C. 109; T a l l  v. R. R., 151 N.C. 
546; Benne t t  v. R. R., 159 N.C. 346. 

At the hearing the defendant contended that the plaintiff's action 
had not been instituted within twelve months after tlie intestate's 
death, and a t  the conclusion of the evidence sought a directed verdict 
both by motion and by written request. The intestate's death occurred 
on 22 January, 1918. The original summons was i5ssued on 13 January, 
1919, and was returnable to a criminal term of on: week, beginning on 

3 March. It was received by the sheriff on the day i t  was is- 
(621) sued, but was not returned to the March ierm. In fact, i t  was 

not served, according to the officer's certificate, until 10 April, 
and was then returned to the May term. On 10 April, upon affidavit 
filed by an attorney for the plaintiff', the clerk issued another sum- 
mons against the defendant, returnable to the May term (26 May) .  
This summons was indorsed "alias original," but there was nothing else 
to indicate that it was intended for alias process; it was issued without 
an order from tlie judge, and was served on 10 April and returned with 
the original summons to the May term. The act to restore the pro- 
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visions of the Code of Civil Procedure in regard to process and plead- 
ings  vent mto eHect 1 July, 1919. 

An actlon 1s conxnenced as to each defendant when the summons is 
issued against hnn (C.S. 40-1, 473), but  in actions in  personanz juris- 
diction of a cause and of parties lltigant can be acquired only by per- 
~ o n d  service of procesq wth in  the t e r r i t o r d  juridiction of the court, 
unlesj there is an acceptance of service or a general appearance, actual 
or constructive. Bemhcrtlt v. Broun, 118 N.C. 701; T7zck v. Florrmoy, 
147 K.C. 212; TT'arltck v. Xegnolds, 131 K.C. 610; 21 R.C.L. 1315. 
The sumn~ons liiust he served on a corporation by the delivery of a 
copy thercof to one of certain designated officers or to  a local agent 
(C.S. 483) ; and this requirement, it is held, must bc strictly observed. 
Allen v. Strzcklnncl, 100 N.C. 226; S m t h  V. , C n z l t h ,  119 S.C.  31-1; Lozo- 
man v. Ba l l ad ,  168 N.C. 18. I n  the case l a d  cited, Hoke, J . ,  says: 
"Authority here is also to the effect tha t  when a statute provides for 
service of summons or notlces In the progress of n cause by  ccrtain 
percons or by designated methods, the specified requirements must be 
complied with or tlierc is no valid service." The case of Aaron v. Lum- 
ber Co., 112 N.C. 189, also is directly pertment; and, indeed, is deci- 
sive of the question here presented. The constable in the to~vneliip in 
which the defendant had its principal place of businesq served the 
summons by "handing" it to the president and the secretary and treas- 
urer of the defendant. They were the only officers. They read the sum- 
mons and returned i t  t o  the constable. The court held that since no 
copy of the sunlmons was left with either officer, the pretended service 
was not legally sufficient. I n  Amy v. Czty of TT'atertozcn, 130 C.S. 317, 
Mr. Justice Bradley said: "The cases are numerous which decide that  
when a particular method of serving process is pointed out by the  
statute, tha t  method must be followed, and the rule is especially exact- 
ing in reference to corporations," and cites Kzbbe v. Benson, 84 U.S. 
624; Alexandria v. Fazrfm, 93 US. 774; Settlemier v. Sull~van,  97 U.S. 
444; Evans v. R. Co., 14 AIecs. $ W. 145; Walton v. Unzcersal Salvage 
Co., 16 Nees. & TJT. 438; Brydolf v. Wolf, 32 Ion-a 509; Hoen v. A. & 
P. R. Co., 64 110. 561; Lehiglz Valley Ills. Co. v. Fuller, 81 Pa .  398. 

The appcal shon-Z, not a t e e l ~ n i c ~ ~ l  i~regularity in the service 
of the summons, but a total failure of thc scrvlce of the fir:-t (622) 
summons. The statute in plnin term.: lequires the delivery of a 
copy of the summons, and provides that  the proof of service shall be 
the certificate of the oscer,  the affidavit of the printer, or the written 
admission of the defendant. 

Very clearly, in our opinion, the interview between the sheriff and 
Hardin, the local agent, did not amount to service of the summons. 
The judge found that  Hardin acted in good faith and not ~ ~ i t h  intent 
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to deceive. No copy was left with him, and the ce-tificate of the sheriff, 
which is the proof provided by statute, shows seavice, not on Hardin, 
but on Bridgers, the president. The cases cited by the plaintiff - 
Johnson v. Johnson, 86 Ga. 450; Taylor v. Cook, 1 N.J.L. 54-are 
not relevant to the facts in the case at bar. In  the former the officer, by 
mistake, left a copy of the writ a t  the home of ths defendant's brother, 
and the defendant accepted such delivery as service; and in the latter 
the defendant directed the place of service. 

A proper application of these principles provides substantial support 
for the argument that neither the officer's conversation with Hardin nor 
the pretended service of the original summons on the president after the 
return day was effectual to confer jurisdiction. In each instance such 
service was a nullity. In  the latter case, after the return day the writ 
lost its vitality, and service thereafter made could not confer upon the 
court jurisdiction over the defendants so served. 19 Ency. P. R. P., 
600; 21 R.C.L. 1273; 32 Cyc. 456; S. v. Kennedy, 18 N.J.L. 22; Hitch- 
cock v. Haight, 7 Ill. 603; Draper v .  Draper, 59 Ill. 119; Peck v. La 
Roche, 86 Ga. 314; Cummings v. Hofjman, 113 N.C. 268; Peebles v. 
Braswell, 107 S.C.  68; M j g .  Co. v. Simmons, 97 Br.C. 89. 

If service of the original writ was ineffectual, what was the legal 
import of the second summons? Did i t  mark the commencement of a 
new action or relate back and continue in effect the suit originally be- 
gun? That  the original summons must be follon~ed by process succes- 
sively and properly issued in order to preserve a coiltinuous single action 
referable to the date of its issue, is familiar learning. This successive 
process is an alias or pluries writ or summons. F'ulbm'ght v. Tritt, 19 
N.C. 492; Pennilnun v. Daniel, 91 N.C. 434; S. c., 93 N.C. 332; Eth- 
e d g e  v. Woodley, 83 N.C. 11; Battle v. Baird, 118 N.C. 861. Such is 
the manifest significance of C.S. 481: "A failure to keep up the chain 
of summonses issued against a party, but not served, by means of an 
alias or pluries summons, is a discontinuance as to such party; and if a 
summons is served after a break in the chain, i t  is a new action as to 
such party, begun when the summons was issued." 

We must, therefore, determine (1) whether there was a break in the 
chain of process, and (2) whether the second surnmons continued the 
original suit. 

Chitty says: Ytf the proceeding should be by writ of sum- 
(623) mons, then the plaintiff, or his attorney, rnust return 'non est 

inventus,' and enter the same of record in due time. . . . If i t  
be necessary to continue the first writ of summons, then an alias or 
pluries may be issued into the same or another county; and it is very 
essential to take care that the first writ, n-liether oi' summons or capiaq, 
be in due time returned non est invtxtus, and that every continued 
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process to save the statute of limitations must have a memorandum in- 
dorsed or subscribed, specifying tlie date of the first writ." Chitty's 
Practice, 405; 3 B1. 280 et seq.; Tidd's Practice, 111; Elliott's Gen. 
Practice, 439; 20 Ency. P. & P. 1178; 32 Cyc. 445; 21 R.C.L. 1266. 

This principle is approved in our decisions. In  Fzilbn'ght 21. Tritt, 
arpra, the facts are stated as follon-s: "The plaintiff, on 20 September, 
1834, sued out a writ in case for slandero~is words, commanding the 
sheriff to take the 'body of Henry Trit t  for Archibald Tritt,' to answer, 
etc. At  Fall Term, 1834, the sheriff returned the writ 'executed on 
Henry Tritt -A. Tritt not to be found.' No proce,cs issued from this 
term against Archibald Tritt. At  Spring Term, 1833, the plaintiff en- 
tered a nol. pros. as to Henry Tritt, and issued what the clerk indorsed 
as nn alias n-rlt, but which was in its terms an original writ, against 
Archibald Tritt, returnable to Fall Term, 1833; and the sheriff returned 
the same 'not found.' Then a n-rit, s~hich tlie clerk called a plwies, but 
which was in terms an alias, was issued, rcturnahle to Spring Term, 
1836. This nTas executed; and the defendant appealed and pleaded the 
statute of linzztations. The speaking of the words, as charged in the 
declaration, was within six months of the issuing of the original writ 
against 'Henry Trit t  for Archibald Tritt,' but not within six months 
of the date of the first writ issued against Archibald Tritt, which mas 
on 15 April, 1833." Daniel.  J., said: "If the original writ had been cor- 
rectly issued against Archibald Tritt, returnal~le to Fall Term, 1834, 
as he was not arrested, the plaintiff should have issued an alias from 
that term. There was not an alias issued from that term, and the first 
suit n-as discontinued. The writ which issued on 15 April, 1835, against 
Archibald Tritt, must be considered the original in this action.' F d -  
bright's case is approved in Etkeridge v. TBoadley, supra; Tl'ebster v. 
Laws, 86 N.C. 180; Hanna v. Ingram, 53 N.C. 55. In  the case last cited 
reference is made to an intervening term, but in Fulbrigl~t's case it 
was held that the alias should hare  issued from the term to which the 
original summons was returnable. 

In  TVebster v. Laws,  supra, the facts were these: "The summons in 
the action was issued by a justice of the peace on 9 August, 1879, and 
the cause tried on 20th of the month. The defense set up was the pen- 
dency of another swt, in.t~tutcd M o r e  another justice for tlic same 
cauic of action and bctwecn the same partiex, the warrant in 
which was returnable on the saine day ~ ~ l i c i i  the sccontl suit x i -  (694) 
begun, hut i t  does not appear to have been serrcd. On the return 
day the justice who issued the first n-arrant was absent from the county 
and renmined away several days. No further action JTaq taken therein 
until some time afterwards, vhcn an entry of nonsuit r a s  n u d e  on the 
docket of the justice by hiniwlf. Upon these facts the Court declared, 
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as matter of law, that the first action was depending and undetermined 
a t  the time of the issuing and serving of the sumrions in the second ac- 
tion, and gave judgment against the plaintiffs, from ~vhich they ap- 
pealed." 

Smith, C.J., said: "We do not concur in the ruling that, upon the 
facts founds, the first action was pending when the second action was 
begun. The process not having been served, was exhausted on the day 
fixed for its return, and the action was in law then discontinued. This 
has been repeatedly decided in this Court. Fulbmght v. Tritt, 19 N.C. 
491; Gozlernor 2).  Welch,  25 N.C. 249; Hanna v. Ingram, 53 N.C. 55; 
Etheridge v. Tl'oodley, 83 N.C. 11. 

"A discontinuance of process is different from a discontinuance of the 
action. 'When a plaintiff leaves a chasm in the proceedings of his cause,' 
says Mr. Sellon, 'as by not continuing tlie process regularly from day 
to day and term to term, as he ought to do, thc suit is discontinued 
and tlie defendant is no longer bound to attend.' 2 Sellon's Prac. 458; 
3 Black. Com. 296." 

From these authorities we deduce the conclusion that the original 
action was discontinued, unless preserved by t h ~  summons issued on 
10 April. There is no contention that i t  was a p l~r ies  writ. Was it an 
alias? In  the caption are the words ":&is original," but there is noth- 
ing more to indicate that it was intended as alias process. In  Simpson 
v. Simpson, 64 N.C. 428, it was held that the character of process 
purporting to be original is not changed by an indorsement of the word 
"alias." As mas said in Fulbright's case, the alias should have issued 
from the return term. To the suggestion that the original had not then 
been returned there are two answers. In the first place, there is abun- 
dant authority that alias process follows the re.urn of the original. 
Chitty's Prac., supm; Tidd's Prac., supra; Elliott's Gen. Prac., supra; 
20 Ency. P .  & P., supra; 32 Cyc., supra; 21 R.C.L., supra. Here the 
original summons was in the hands of the sheriff when the second was 
issued, and they were served together. If the rcturn of the original 
process was necessary the second evidently was not an alias; and, in the 
second place, if the return of the original was not necessary, the order 
for the alias should have been applied for a t  the return term; and in 
any event there should have been something in the body of the second 
summons to indicate its alleged relation to the original. 

True, the original summons was returnable to a criminal term 
(625) -but in accordance with the statute: " A t  criminal terms of 

court, all civil process may be returned and pleadings filed which 
may be returned and filed a t  c i ~ i l  terms; motions may be heard upon 
due notice, and trials in civil actions may be heard by consent of 
parties." C.S. 1144. Watson v. Mitchell, 108 N.C. 364. "Motions upon 
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due notice" are formal motions, as for alimony (Zimmerman v. Z i m  
merman, 113 N.C. 434), or to set aside a judgment (Allison v. Whittier, 
101 N.C. 490), but not such as are nierely incidental to the progress of 
a pending action. Coor v. Smith, 107 AT.C. 431. 

Nor dld the defendant waive its right to insist that  tlie plaintiff had 
not complied with the statutory condition. It is true that  the volcntary 
appearance of a defendant is equivalent to p~rsonal  service of summons 
upon him ((2.5. 400) ; and if this statute and the decisions conytruing 
i t  n-cre applicable to the record in tliiq case, the plaiiit~ff's argument 
would merit serious consideration. Bu t  they are not npphcnble for the 
reason that  the defendant's appearance Tyas cot  voluntary. Appearance 
was nlnde and an answer filed in responce to proper service of the sec- 
ond summons; and if the defendant had not anmered,  the plaintiff no 
doubt ~1-ould have recovered a judgnient for the entire amount de- 
manded in the conlplamt. The defendant's appearance TKE necessary 
to its resisting recovery i11 the action instituted by the plaintiff when 
the second sunmons was iqsued. The complaint alleges that  the action 
was instituted n-ithm less than one year after the death of the plain- 
tiff's intestate, and the allegation is denied in the a n s ~ e r .  The defen- 
dants were not required to take action or move for judgnlent of nonsuit 
until the plaintiff's evidence was concluded, becausc service of the 
second summons was good. Bu t  then, a t  the first opportunity, the de- 
fendant insisted that  the pretended service of the f i r ~ t  summons was 
void, that  the second was the beginning of the action in n-liich tlie an- 
swer was filed, and that the defendant was therefore entitled to a di- 
rected verdlct. 

His Honor did not find as a fact that  the defendants were served 
with sun~nions on 13 Jznuary, but upon facts determined merclp ad- 
judged that  the summons isbued a t  tha t  trine was duly served. It is 
hardly necessary to remark that  this is a judicial order or determination 
of his Honor, involving a iilattcr of law or legal inference, n-hie11 is suh- 
ject to review on appeal. I n  like manner, tlie statement of Hardm that  
he TT-as not a proper person upon whom process sliould be served was 
an  inference of law which did not absolve the officer from the duty of 
knowing, or ascertaining, ~ l ~ ~ t l i c r  or not such legal conclusion was 
correct. 

Disregarding the question of a want of power to impart vitality to  
an exhausted process, we are unable to adopt the suggestion that  his 
ITonor's findincs of the fact- 11-as intended hy way of ainendment 
to ~ a l i d a t e  n defect re  service. (626) 

Upon the facts disclosed by tlie record, we are constrnincd to 
hold that  the action was not instituted within the statutory period, 
and that  i t  cannot be maintained. The defendant was entitled to  an 
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instruction to this effect. For this reason the judg;ment is set aside and 
his Honor's refusal to grant the defendant's motim for a directed ver- 
dict is 

Reversed. 

CLARK, C.J., dissenting: The judge, by conseit, found the facts as 
io1lon.s: "The plaint~ff's intest,ite waz liillcd 22 January, 1913. Tlie 
original sumnions was issued 13 January, 1919, and on that day the 
sheriff went to the office of the two defendants and informed J. H. 
Hardin, their local agent, that he had for servicoe a summons against 
the defendants in favor of the plaintiff, advising him of its contents, 
and tendered him a copy of the summons for eac? defendant, which he 
refused to accept, and told the sheriff that he was not an officer of 
either of the companies, nor a proper person upon whom to make ser- 
vice, and that J. H. Bridgers, a nonresident, lyas the president of each 
company. The sheriff thereupon did not place either copy of the sum- 
monses in the possession of Hardin; but he k ~ p t  them in his own 
possession and departed. Hardin was not an ofic?r of either company, 
but a t  that  time was performing the local duties of the president during 
the latter's temporary absence. The sheriff, relying on Hardin's state- 
ment, made no effort to serve the president in the county of his resi- 
dence, but awaited his return to Alamance." 

C.S. 483, provides that "if the action is against a corporation, the 
summons shall be served by delivering a copy tht~eof  to the president, 
or other head of the corporation, secretary, cashi.r, treasurer, director, 
managing or local agent thereof." It has been re~eatedly held that the 
term "local agent" is not limited to those receivin; money for the com- 
pany, Copland v. Tel. Co., 136 N.C. 11, and that service is valid when 
made upon a general or local agent, Anderson v. Fdeelzty Co., 174 N.C. 
417, and cases there cited, and the definition of 'local agent" is fully 
stated in Whitehurst v. Kerr, 153 N.C. 76; ;21oore v. Bank, 92 N.C. 590, 
and other cases cited under C.S. 483 (1). 

It is clear, therefore, that the officer, having informed J .  H .  Hardin 
that "he had for service a summons against the defendants in favor of 
the plaintiff, advised him of the contents, and tendered him a copy of 
the summons for each defendant" that the defendants cannot profit by 
the disavowal of their agent, who informed him that he was "not an 
officer of either company, nor a proper person upon whom to make ser- 
vice," though, as the judge finds, Hardin made the misstatement in 
good falth. 

The bona fides of the agent in making this statement is not 
(627) material. He  was the proper p m o n  on whom to serve the sum- 

mons; he was informed of the contents of the paper and a copy 
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of the summons for each of the defendants was tendered to him. This 
was equivalent to service upon the defendant company, which was not 
more fully coinplied with by leaving a copy, because the local agent 
refused to accept the copies tendered to him, and informed the officer, 
untruly, that service could not be made on him. The defendant cer- 
tainly should not be allowed to profit by the wrong of its representative 
in refusing, x-llcther in good faith or not, the copies tendered and in 
making the misstatement that he was "not a proper person" upon 
whom the summons could be served. 

I t  would seem, certainly, that the sheriff did all that he could do, 
unless he had violently t l i i ~ ~ s t  the papers upon the Iocal agent, whom 
he did inform of the colltents of the summons, and who prevented ser- 
vice by refusing to receive the summons and misrepresenting to the 
sheriff that he was not a proper person upon whom to serve the paper. 

Judge Daniels correctly "adjudged that the summons m s  duly 
served on the defendants, 13 January, 1919." The service was conlplete 
with the single exception that a copy of the summons was not left with 
the defendant. 

Whether fraudulent evasion of service r a s  intended or not, as a mat- 
ter of fact, I-Iardin was a proper person upon whom to serve the sum- 
mons, its contents were made known to him, copies of the summons 
were tendered to him, he refused to accept them, and misled the officer 
by informing him that he was not the proper party upon whom to serve 
the summons. For the purpose of senice of summons, the agent and 
acting president was the defendant itself, and his act should not be 
allowed to vitiate such service and deprive the plaintiff of an oppor- 
tunity to have his wrongs investigated and tried by the action of the 
very person through whom the law directed the notice of this action 
should be given. 

It is true the sheriff mistakenly returned the summons as not served, 
but that is immaterial when, as correctly found by the judge, the sum- 
mons, in fact, was duly served. 

I t  is true that the return by the sheriff of process "not" served is pima 
facie sufficient, but this can be cured either by appearance or by sliow- 
ing the fact to he othern-ise. When a sheriff has been sued for penalty 
in not serving a process ~ ~ l l e n  he has returned it "served," it has been 
held that the return can be contradicted and the penalty recovered if 
such is the fact, and when, as in this case, the sheriff returned i t  not 
served when in fact i t  vnq,  the truth of the facts can be ascertained, 
and the judge in this case has adjudged correctly that this summons 
was served. 

C S. 490, provides: "A ~ o l u n t a r y  app2arancc of a defendant 
is equivalent to personal service of the .suini~loils upon him," and (628) 
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under this i t  has been held in 20 c n v s  cited under t!mt section. 
tha t  "a general appearance waives all defects bo.11 as to summons and 
service,"  woor re v. Packer, 174 N.C. 663, and cases there cited. It is 
also held: "General appearance cures all defects in service of process." 
Drainage Distnct  v. Comrs., 174 N.C. 735, and other crses cited under 
C.S. 401. Under all these cases i t  is held that  lion cver defective the ser- 
vice of process, or when there has been no p r o m s  issued a t  all, the 
party is as fully in court by a general appearance (which filing an an- 
swer is) a s  if the summons had been properly issued and duly served. 

i\loreover, appearance in an action dispenses with the necessity of 
process. Wheeler v. Cobb, 75 N.C. 21, and very numerous cases since 
then. Among the latest cases being Nackley v. .Roberts, 147 N.C. 207; 
Vick v. Flozcrnoy, ibid., 216; Grant v.  Gmnt, 159 N.C. 531, quoting the 
"learned opinion of Walker, J., in Scott v. Lzfe Association, 137 N.C. 
517." Hatcher v. Fazson, 142 iYT.C. 364; Harris v. Bennett, 160 N.C. 
339. Indeed, there are numerous cases tha t  althougli there has been no 
summons a t  all issued, a general appearance, by filing an answer or 
otherwise, makes service of summons a t  all unnecessary. Irregularity in 
service of summons is waived by defendant answering, although he is 
a n  infant; Turner v. Douglas, 72 N.C. 127. Irregularity of summons is 
waived by  appearance and plea in bar ;  Cherry u.  Lilly, 113 N.C. 26. 
A general appearance, even before a referee, cures all antecedent irregu- 
lari ty;  Roberts v. Allman, 106 N.C. 391. 

It mould indeed be a great hardship when, as the jury finds in this 
case, the  plaintiff's intestate was killed by the negligence of the  defen- 
dant, without contributory negligence on his part  ,md assessed the dam- 
ages a t  $10,000, the family should nevertheless be barred of recovery 
because the sheriff, misled by the defendant, errmeouslp returned the 
summons "not served" when in fact i t  had been. 

This action was brought upon allegation that  the defendants were 
common carriers, and practically one and the same corporation, doing 
business in different names, but  operated from thc same office and hav- 
ing practically the same agents, servants, and owners, and being under 
the same general management, and that  in Jnn ta ry ,  1918, the plain- 
tiff's intestate, an  employee of these companies and acting under in- 
structions of said companies' superior officers arid agents, and while 
assisting in the operation of their cars over the s:ime track, was killed 
by the negligence of the d~fendants  in failing a r d  refusing to furnish 
plaintiff's intestate proper and up-to-date car$< and appliances in 
ordinary use a t  that  t ime; that  they viere dangerously constructed; and 
further, tha t  by their negligence in the management of said cars, and in 

refusing to have a sufficient number of hands to operate them; 
(629) and by reason of the defective manner in which the appliances 
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in u s  were built. as well a. in the failure to have proper appli- 
ances, the plaintiff's intestate w i s  killed. The details of thc negligence 
are set out in the conlplaint very fully and coml)letely. 

The judge, having found as a fact thnt thc defendants were served 
with sunmons on 13 January,  1919. upon J. H. Hardin, thc local 
agent, and acting presiclent of both  corporation^, he being for tlie pur- 
pose of service of sumnions the corporationq them-elves, and that  lie 
was informed thnt t 1 i ~  officer had the summons for service upon him 
and the object of the suit, the refusal to accept tlie qummons tendcred 
him, and thc niiqstatcment niadc by h m  to the sheriff werp tlie acts of 
the defendants, and there having been sufficicnt qcrvice within tlie 
statutory time, the cause mis  sub~iiitted to the jury. Upon full evidence 
of the transaction, the jury found, upon the i>.ucb sulmlitteci to them, 
tha t  the plaintiff's inteqtate had been killed by reason of the nc-1, ' 0  ]pence 
of the defendant, as alleged in the complaint, and thnt lie did not by his 
own negligence contribute to the injuries which resulted in his death, 
a s  alleged in tlie answer, and asqesccd the plaintiff's dani:iges a t  $10,- 
000. 

Upon this asccrtainn~ent of the facts by the jury, i t  would seem clear 
tha t  the defendant should not, by reason of the untrue statements of 
their acting president and local agent to the officer n-110 attempted to 
serve the process, he r e l e a d  from all liability if there was any tech- 
nical irregularity in the nianner of the service, it having been caused, 
as the judge finds, by the action of the defendants through their o\Tn 
officer and agent. 

The defendants seek to deprive the plaintiff of compensation for the 
wrongful death, which the jury finds x i s  inflicted on the husband and 
father of the bcneficiaries in this action, upon the technical ground that  
a copy of the summons was not served upon the defendant companies 
m t l  tbey rely upon n >ingle ca-e, d o r m  z1 Lumber C o .  112 S C' 100. 
Bu t  that  case differs from the present in two essential particulars: (1) 
I n  that  case the constable had no copy of the w i t  and could not haye 
left a copy. I n  this case, the judge finds as a fact tha t  n "copy of tlie 
summons for each of the defendants was tendered" to the acting presi- 
dent and local agent of the defendant, and he refused to receive these 
copies and niiqlcd the officer by telling him that  he was not tlie proper 
party on ~vliom to leave them. (2) Again, in Aaron's case, xipm, the 
defendants cntered no appearance, and judgment was taken before a 
justice of the peace by default. I n  the present case the court adjudged 
that  "Service was duly made on 13 J a n u a ~ y ,  1919," as a matter of fact 
and of law, and the defendants took no exception to this ruling of the 
judge, but filed an an:n.er and amended answer and rcmnined In court 
two years and a half raising no except~on to tlie finding of the judge 
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that there had been sufficient service until the conclusion of the 
(630) evidence a t  the trial in September, 1920. Surely the plaintiffs 

ought not to lose their recovery of compensation for the wrong 
inflicted by the negligence of the defendants because the defendants' 
acting president and local agent refused to accept the copies of the 
summons which were tendered him for each defmdant and by his er- 
roneous statement induced the officer to leave without forcing the copies 
of the summons upon him. 

The plaintiff in ample time issued their summons, and were in no 
default, for the court adjudged correctly, and without any exception 
on the part of the defendants, that "the summors was duly served on 
the defendants 13 January, 1919." 

STACY, J., concurs in dissent. 

Cited: Hinnant v. Power Co., 189 N.C. 121; McGuire v. Lumber 
Co., 190 N.C. 807; Pass v. Elias, 192 N.C. 498; Xeely v. Minus, 196 
N.C. 347; Tieflenbrun v. Flannery, 198 N.C. 393; Jones v. T'anstory, 
200 N.C. 584; State v. Gant, 201 N.C. 222; B r o m  v. R.  R., 202 N.C. 
261; Mathis v. Mfg. Co., 204 N.C. 433; Beck v. ~3ottling Co., 216 K.C. 
580; Mintz v. Frink, 217 N.C. 103; Insurance Co. v. Iinox, 220 X.C. 
744; Green v. Chrismon, 223 N.C. 726; Ryan v. Baldorf, 225 N.C. 229; 
Webb v. Eggleston, 228 N.C. 577; Wilson v. Chastain, 230 N.C. 392; 
Colyar v. Motor Lines, 231 N.C. 319; Perkins v. Perkins, 232 X.C. 95; 
McIntyre v. Austin, 232 N.C. 192; E'uquay v. Fuquay, 232 N.C. 692; 
Hodges v. Insurance Co., 233 N.C. 292; Muncie v. Insurance Co., 253 
N.C. 80. 

NORMAN JAMES, FOR HIS NEXT FRIEKD, HERBERT :El. JAMES v. CITY OF 
CHARLOTTE. 

(Filed 2 June, 1022.) 

1. Municipal Corporations-Cities and Towns-Government-Xegligence 
-Damages. 
9 municipality, acting within the exercise of a purely governmental func- 

tion, including generally all those existent or imposed upon them by law 
for the pnhlic brnefit, is not linble for the 1legligenc.e of its ngent or em- 
ployee, unless a right of action therein is given by statute. 

2. Same-Statute-Collecting Garbage. 
A city is in the exercise of a gorernmental duty in collecting garbage 

from the residence of its inhabitants under an ord nance passed in accord- 
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ance with the provisions of C.S. 2799, and is not liable in a civil action for 
damages to one injured 137 the negligence of its drivers of the carts o r  
wagons when so engaged, there being no provision of law conferring such 
right. 

3. Same--Speed Limits-Criminal Lnxr-Rlisdclnrnllors. 
C.S. 2618, fixing a speed limit for motor rehicles, etc., and maliing its 

riolation a misdenleanor, is a cumnlati~e right of action given at  common 
law for the recm ery of damages for a personal injury caused by the negli- 
gent ~ c t s  of n1iotlit.r. rind ran confer 110 r~gllt ot action to reco~er  d:~~nai'er 
in such instances asainst a city, by reason of the violation of this statute 
by a driver of n motor cart or wagon in collecting garbage, etc.. under an 
ordinance passed in pursuance of the provisions of C.S. 2790, the remedy, 
if any, bemg by indictment. 

4. Same-Business fo r  Profit. 
I t  is the primary duty of the owner or occupant of the premises to re- 

move his garbage, etc., therefrom, under an ordirlance passed in pursuance 
of C.S. 2799; and upon his failure thereof, the city may remore the same 
under certain requirements of the owner or occupants, with its on-n carts 
or wagons; and the fact that the city is permitted to charge the cost of 
such service does not change its act from a governmental function to a 
business for profit, or affect its nonliability for the negligent acts of its 
agents or employees therein. 

APPEAL by plaintiff from Firlley, J., a t  February Term, 1922, 
of NECKLENBURG. (631) 

Civil act~on, heard on dennirrer ore tenus  to the facts as al- 
leged and admitted in the pleadings. The pertinent facts being that in 
July, 1921, plaintiff, while standing on a sidewalk of a street or alley 
in the city of Charlotte was run into by a truck negligently driven by 
an employee of the city, and in excess of speed permitted by the 
statute law directly controlling the matter, C.S. 2618, and received ser- 
ious and permanent injuries. That  said employee, a t  the time, was op- 
erating the truck in the service of the sanitary department of the city, 
removing certain materials from private property pursuant to municipal 
regulations, the city collecting a charge for the same, the fee allowed 
by the statute. There was judgment sustaining the demurrer, and plain- 
tiff excepted and appealed. 

J .  D. 2llcCall and J o h n  M. Rob inson  for plaint i f f .  
C. A. Cochran m d  C. W .  Tzl le t t ,  Jr., for defendant .  

HOKE, J. The statute under which the regulations were chiefly 
made, and the employee operating the truck a t  the time, C.S. 2799, con- 
tains provision as follo.ivs: "The governing body may by ordinance 
provide for the removal, by wagons or carts, of all garbage, slops, and 
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trash from the city; and when the same is not removed by the private 
individual in obedience to such ordinance, may require the wagons or 
carts to visit the houses used as residences, storl?s, and other places of 
habitation in the city, and also may require all owners or occupants of 
such houses who fail to remove such garbage or trash from their prem- 
ises to have the garbage, slops, and trash ready a?d  in convenient places 
and receptacles, and may charge for such removal the actual expense 
thereof." 

I n  Harrington v. Greenville, 159 N.C. 632-634, it is stated as the 
recognized doctrine in this jurisdiction that  "un11:ss a right of action is 
given by statute, municipal corporations may not be held civilly liable 
to individuals for failure to  perform or negligenve in performing duties 
which are governmental in their nature, and including generally all 
duties existent or imposed upon them by law, sololy for the public bene- 
fit." Citing JIcIlhenny v. Wzlmington, 127 N.C 146; Fof i t t  v, dshe- 
ville, 103 N.C. 237; Hill  v. Charlotte, 72 N.C. 53. 

And ~ l i a c k  v. Charlotte, 181 N.C. 383; Howland v. Ashevllle, 
(632) 174 N.C. 7-19; Snider v. High Point, 168 S . C .  608; Peterson v. 

Wzlnzington, 130 N.C. 76, and other caws TI-ith us are in ap- 
proval of the position. I n  Snider v. High Point, supra, the empioyee, 
whose negligence caused the injury, mas engaged in the removal and 
destruction of garbage and other refuse matter under the sanitary reg- 
ulations of the city, and the decision of the Court denying liability on 
the ground that  the employee a t  the time was engaged in performance 
of duties governmental in their nature would teem to be controlling 
against the plaintiff on the facts of the present record. 

I n  a recent decision of the  Supreme Court of the United States, Adel- 
bert Harris v. District of Colzcmbia, 41 Supreme Court Reporter, 610, 
the same principle is fully recognized. It is contmded for plaintiff that  
the position referred to does not apply to the facts of the present record 
because it appears tha t  the employee a t  the tine was in violation of 
the speed regulations applicable, and constituting the negligence com- 
plained of a niisdemeanor, C.S. 2618, but we a a e  of opinion that  the 
exception cannot be sustained. 

It is recognized that  "a statute which merely makes that a crime, 
misdemeanor, or offense, punishable by a penalty or forfeiture, which 
before its passage was already a legal wrong to individuals injured 
thereby, redressible by civil action or suit, does riot take away the pre- 
existing cause of action, unless i t  is so declared expressly or by neces- 
sary implication." 1 Cyc. 681. Bu t  where there is no legal wrong 
existent and the statute purports to create a new offense and provides a 
remedy, there, as a rule, the remedy provided must be pursued, and 
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none other. S.  v. R .  R., 145 N.C. 495-539; 7th Lawson's Rights and 
Remedies, sec. 3777; 2d Waites, Actions and Defenses, p. 109. 

Applying the principle as to private persons, individual or corporate, 
the negligence condemned and made a misdenleanor in C.S. 2618, was 
actionable a t  common law, and therefore the section is regarded as 
cumulative to the right of action existent a t  comnion law, but as to 
municipal corporations,  hen in the exercise of governmental func- 
tions, no right of action existed a t  common Inn-, and the liability, if 
m y ,  arises only by statute, and as to them, therefore, the statutory 
remedy by indictment is alone given and must be pursued. 

Again it is insisted that  tlie city is not protected from liability in 
this instance hecause i t  charges a fee for removal of garbage, but the 
position is Witl lo~t merit. True, n7e have held in several cases that  
where a municipal corporation enters into the business of selling light 
and power to its citizens for profit, they are not regarded as being in the 
exercise of governmental functions, and under proper circumstances 
may bc heId to c i d  liability. J l i ~ n i c k  7 ) .  D ~ l ~ h n n t ,  IS1 S . C  188; 
I$(cmr~cito~ 2 1 .  Tl'nrlesboro, 133 N.C. 437; Fisher v. .lTeu$ Bern. 1633) 
140 S C. 306. 

But the principle invoked has no application where, as in this in- 
stance, the city merely makes a charge covering the actual expense of 
removing garbage and refuse in discharge of a duty primarily incum- 
bent on the individual citizen and occupant of property. The decisions 
to n-hich we were referred in the learned brief of appellee's counsel are 
in full support of their position on this question. 11Ioulton v. Fargo, 
167 X.W. 717. 

We find no error in the record, and the judgment of nonsuit must be 
Affirmed. 

Cited: Dayton v .  Asheville, 185 N.C. 14; Sandlin v. Wilrnington, 
185 K.C. 260; Warner v. Halyburton, 187 N.C. 416; Srales v. TVinston- 
Salem, 189 N.C. 471; Halnilton v. Rocky Mount, 199 N.C. 509; Broome 
v. Charlotte, 208 K.C. 730; Hodges v .  Charlotte, 214 N.C. 739; Miller 
v. Vilson, 222 N.C. 342; Stephenson v. Raleigh, 232 N.C. 46; XcKinney 
v .  High Point, 237 N.C. 72; Glenn v. Raleigh, 246 N.C. 477; Rhyne v .  
Mount Holly, 251 N.C. 526. 



I N  THE SUPREME COURT. 

IN RE SHERRILL HARRIS. 

(Filed 2 June, 1022.) 

1. Colistitiitional Law - Ambiguity - Local Laws - Courts-Statutes - 
General Statutes - Inferior Courts. 

The amendment of our State Constitution, eff2ctive 10 January, 1917, 
now appearing as Article 11, section 29, of the C'onstitution, among other 
things, prohibiting "local, private, or special 1e):islation relating to the 
establishment of courts inferior to the Supreme Court," etc., must be de- 
fined by reference to the context and existing conditions, and is sufficiently 
ambiguous to admit of interpretation; and as  applied to the establishment 
of recorders' courts, the court will take cognizance of the efficiency and the 
nnniber of <ncali coiirt~ theretofore esistc'nt : and the more recent statutes 
under which other such courts have heen added, and a t  the time of the en- 
actment of the original statute affecting the question there were 56 counties 
in the State within which they have been established, with only 44 counties 
to the contrary, in determining whether an amendment to a recent statute 
permitting sereral additional counties to establish them comes within the 
constitutional inhibition as a local law. 

The interpretation of a statute, as  to whether it  is a local one, prohibited 
by Article 11, section 29, of our Constitution, under the recent amendment, 
should be largely left to the facts and circumst:mces of each particular 
case, giving significance to the rule that legislatil-e acts are presumed to 
have been rightfully passed from proper motires, and that a classification 
of this kind, when made by them, should not be diekurbed unless i t  is mani- 
festly arbitrary and invalid. 

3. Sainr-Amended Statutes. 
A general law permitting the establishment of recorder's courts in the 

State, excepting certain counties to the number of 44, leaving 56 within the 
provisions of the statute, is not a local law within the intent and meaning 
of Article 11, section 29, of our Constitution ( a  recent amendment), nor is 
a late statute amending the former general law taking a certain county 
and two others out of the excepted cltiss enumerate1 in the general statutes, 
nnconstitutiooal as  a local or special act as  to those counties, the effect of 
this statute being a resnactment of the general la- including the particular 
counties. 

CLARK, C.J., concurs in result. 

APPEAL by defendant from Long, J., in habeas corpus proceed- 
(631) ings instituted and heard before him a t  chambers, 18 April, 

1922, from IREDELL. 
Cause presented on writ of certiorari, duly issu1:d from this Court, to 

review a decision of Long, J., on petition of Sherrill Harris. 
From a perusal of the record, it appears that under C.S. ch. 27, sub- 

ch. 4, as amended by Laws 1921, ch. 110, a recorder's court was estab- 
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lished for Iredell County. Acting under provisions of said law and the 
jurisdiction thereby conferred, defendant was, on 27 February, 1922, 
convicted of the criminal offense of selling spirituous liquor and sen- 
tenced to imprisonment for a term of six months and assigned to  work 
on the roads, etc., during said term, without felon stripes. That ,  being 
held under said sentence, the defendant filed his petition for lzabeas 
co,piis before hi4 Honor, B. F. Long, refidrnt juclgc, Fifteenth Judicial 
District, on the alleged ground that  the judgment against him n'as il- 
legal and void. Chiefly for the reason that  the act  providing for the 
establishment of said court and conferring jurisdiction thereon, was in 
violation of Article 11, section 29, of the Constitution prohibiting local, 
private, or special legislation in various mattcrs therein specified, and 
including acts relating to the establishment of courts inferior to the 
Supreme Court. On the hearing, his Honor being of opinion tha t  the 
ac t  was in all respects constitutional and valid, entered judgnlent in 
denial of plaintiff's application, and he was remanded to custody and 
is n o r  held under said sentence of the recorder's court. Thereupon said 
petitioner applied for and obtained this w i t  of certiorari, on petition, 
and n-hich mas duly filed and served for the purpose, as stated, of re- 
viewing the adverse judgment in habeas corpus proceedings, and the 
validity of the sentence under which the petitioner is being detained. 

Zeb I.'. Turlington for petztioner. 
W .  D.  Turner, Long & Jurney, Lewis & Lewis, and Grier & Grim 

for respondent, 

HOKE, J. I n  the fall of 1916 there were several amendments made 
to  our Constitution, becoming effective 1 0  January, 1917. Reade v. 
Durham, 173 N.C. 668; Mills v. Comrs., 175 N.C. 215. Among these 
amendments, appearing chiefly in Article 11, section 29, there is an 
inhibition against passing "local, private, or special act  or reso- 
lution relating to the establishment of courts inferior to the Su- (63.5; 
preme Court, authorizing the laying out, opening. altering, or 
discontinuing of highways, streets, or alleys; relating to ferries or 
bridges," etc. After the adoption of these amendments, the General 
Assembly, in 1019, chapter 277, the same being entitled "An act to 
establish a uniform system of recorders' courts for municipalities and 
counties in the State," provided for the establishment of slich courts, 
and in section 64 exempted from the effect and operation of the  law 
10th) 18th, N t h ,  and 20th Judicial districts, and the 11th Judicial Dis- 
trict, except Caswell County, and ten additional counties, by name: 
Anson, Chatham, and eight others, the exemption now appearing in 
C.S. 1608. Later, in ch. 110, Laws 1921, some amendments were made 
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to the general statute, and Iredell and Granville and Cherokee coun- 
ties were withdrawn from the excepted cases a rd  brought within the 
provisions of the general law, the result being that the general statute 
applied to about 56 counties in the State, and 44 were excepted from 
its provisions, and i t  is contended by the petitioner that the statute 
under which the court has been established is a "!ocal and special law" 
within the meaning of the constitutional inhibition. In  Mills v. Comrs., 
175 N.C. 215, a statute authorizing the cominisi:ioners of Iredell and 
Catawba counties to provide for building bridges over the Catawba 
River, which had been washed away by a recent flood, was challenged 
as being in violation of the constitutional provi:ion, and speaking to 
the meaning of the word "local" as vontained in the amendments, the 
Court, among other things, said: "It is said in some of the decisions on 
the subject that  the significance of the term 'local' in constitutional pro- 
visions of this character is comparatively of recent use and importance, 
and has received no fixed or generally recognized meaning. Like other 
legislation or written instruments sufficiently ambiguous to permit of 
construction, i t  must be defined by reference to the context, the pur- 
pose appearing in the terms of the law and the attendant circumstances 
relevant to  its true interpretation. I n  Lewis' Eoutherland Statutory 
Construction it is said (2 ed., sec. 199, p. 358) 'That special laws are 
those made for individual cases. . . . Local l a ~ ~ s  are special as to 
place'; and further (at scc. 2001 : 'It seems in1po::sible to fix any defi- 
nite rule by which to solve the question whether a law is local or gen- 
eral, and it has been found expedient to leave the matter, to a con- 
siderable extent, open, to be determined upon the special circumstances 
of each case.' " 

A position that is in accord with the comments as to the meaning of 
the word "local" appearing in Gray v. Taylor et  al., 227 U.S. 51. And 
in further reference to the amendments it mas said: ''It is well under- 
stood that our General Assembly, at  session after wssion, was called on 

by direct legislation to authorize a particular highway or street, 
(636) or to establish a bridge or ferry a t  some specified place. Such 

questions being not infrequently a t  the instance of rival parties 
or opposing interests, were urged and debated with great earnestness by 
their respective advocates and renewed and protr~cted to such an ex- 
tent that they were of serious detriment to the public interests, and, a t  
times, prevented full and proper consithation of vital public measures. 
The Legislature, in these cases, was in fact called on to usurp, or rather 
to exercise, functions which were more usually and properly performed 
by the local authorities, and it was in reference to local and special and 
private measures of this character that these amendments were adopt- 
ed, and, as stated in Brown's case, supra, it was n:ver intended to pro- 
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hibit legislation authorizing the  raising of proper funds by the sale of 
bonds or by taxation for measures required for the public good, though 
such funds should be for the lmprove~nents in some fixed place or in 
restricted territory, determined upon by local authorities in pursuance 
of general laws on the subject." This principle of interpretation as to 
the meaning of these amendments had been previously announced in 
Brown v. Comrs., 173 N.C. 598, and has been approved since in several 
decisions of the Court where the subject was directly and fully con- 
sidered. Hzineycutt v. Comrs., 182 N.C. 319; Conzrs. v. Bank, 181 N.C. 
347; Cornrs. v. Pruden, 178 N.C. 394; Martin County v. Trust Co., 178 
N.C. 27; Parvzn v. Comrs., 177 N.C. 503. I n  Huneycutt's case, mpra, 
Associate Justice Stacy, for the Court, said: "Thus it will be seen that  
the purpose of the act  in question was not to authorize the laying out, 
opening, altering, or discontinuing of any given road or highway, but to 
provide ways and means by which the general road work of the entire 
county might be successfully carried on and maintained. The t ~ o  high- 
way conlnns~ion~ hitlicrto evistlng in the county ncre to he a1)oli~hcd 
and one new central system established. It has been held with us in a 
number of cases that  acts of this character do not fall within the con- 
stitutional prohibition against local or private legislation." 

Under these decisions and the construction they uphold as to the 
true intent and meaning of these amendments, the statute in question 
would seem to be a valid Iaw, and this, in our opinion, is undoubtedly 
true when i t  is considered that  the statute is designed and intended to 
provide for as many as  56 out of the 100 counties of the State, and 
could in no sense be regarded as a local or spccial lam ~ i t l i ~ n  any usual 
or ordinary meaning of these tenns. I t  is well known that  a t  the time 
this lam was enacted there Tvere 20 or 25 of these recorders' courts al- 
ready e~tablislml and doing sati>factory ~ o r k ,  and in the rcnialning 
excepted counties it was e + n a t e r i  that  the r egu lx  courts n w e  then so 
fixed in time and number ns to afford adeqliatc f~cilitie. for the admin- 
istration of public justice in those counties. It is ahvays presunlecl that  
a L c s - l ~ t u r c  art-  11g:::ly 2nd ficm 1)loi)er n ~ o t l w - ,  :mil n cl:~ +i- 
ficnt~on nf t!li> !;11:(1, n ! , ~ ?  111:itlc hy tlic.111, *hnulrl not IF tlis- (637) 
~ L I I ~ N Y ~  U I I I P - ~  ~t i -  nmnif~~-tIy : ~ r l > i t r ~ r y  m d  i n v d d .  5 E C L., 
p. 81.5, sec. 66. 

As applied to the fwcts of the record, wc think the correct gcneral 
po~it ion is stated in People, ex rel. v. The Sexbztryh Plank Road Co. 
et al., 86 S.T. 117, as followq: ",I local act is one operating only in a 
limited territory or specified locality. It could not be said with pro- 
priety that  a territory co~npriqing nearly the  hole State was merely a 
place or locahty. An act operating upon persons or property in a single 
city or county, or in two or three counties, would be local.. Bu t  how 
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far  must its operation be extended before i t  ceases to be local? T o  
determine this, no definite rule can be laid dorrn, but  each case must 
depend upon its own circumstances." The same case is authority for 
the position "that a general act does not cease to be general because an 
amendment bringing one or more additional counties ~ ~ n d e r  its provi- 
sions, but the act, as amended, continues to be a general act," and for 
the purpows now presented may be treated as if rei;nacted in its 
amcndcd form. There are various decisions on thicj subject which appear 
to conflict, and some of them which do conflict with the disposition we 
have nmde of the present appeal. I n  soinc of them the courts mere 
construing a Constitution which was more specific in defining the term 
local than in the clause presented here, as in State  en: rel. Attorney- 
Gcnernl v. S q l r e ,  ns Judge ,  et r . ,  142 Ala. 641, wllere a local law is ex- 
pressly defined to be "any political division or subdivision of the State 
less than the whole." I n  others, an act in general terms contained a 
provision that  the same should apply only to one or more counties, not 
designated expressly by name, but so described as to be clearly indi- 
cated, a palpable attempt to evade the constitutional restriction. Again, 
acts applying to the State a t  large, and excepting one or more counties, 
has been held local, because it is considered as lqislation affecting the 
excepted counties. Although many of the decisions referred to might 
thus be distinguished, i t  must be admitted that  they are based in the 
main or principles at  variance with our present decision, but we are of 
opinion, as stated, and so hold, that, on the case we have before us, 
where the Legislature, in the plain endeavor to comply with the consti- 
tutional limitations, has passed an  act establisfing a general statute 
for the establishment of these courts, applicable to more than one-half 
the counties in the State, the principle of the Nem York decision affords 
a better and wiser rule of interpretation, and must be allowed as con- 
trolling on the validity of the present law. 

For the reasons stated, we ore of opinion that  the petitioner is held 
under a valid sentence of a competent court, and the judgment denying 
his application for release must be 

Affirmed. 

CLARK, C.,J., concurring in result: It is well settled tha t  a 
(638) statute may be constitutional in part  and unconstitutional in 

part. I t  is not necessary to cite authorities for this. 
The amendment to the Constitution adopted in 1916, noTr Article 11, 

section 29, prohibits local lcgiqlation on many wbiects. among them 
"the cst::hlishincnt of courts inferior to the Suyei-ior Court," and re- 
quires that all legislation on the suhiects named in tha t  section shall 
be enacted by general l a m .  Laws 1919, ch. 277, entitled "An act to 
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establish a uniform system of recorders' courts for municipalities and 
counties in the State," is in strict accordance with the an~endn~ent ,  and 
constitutional. It is a carefully prepared system, and by its terms ap- 
plies to the whole State. It gives the same power to establish these 
courts in a11 of the 100 counties of the State. 

But section 64 of said act, now C.S. 1608, which attempted to with- 
draw 44 counties from the provisions of the general act, is in violation 
of Article 11, section 29, and unconstitutional and void. 

The act here in question, Laws 1921, ch. 110, simply withdrew Ire- 
dell, Granville, and Cherokee from being among the 44 counties at- 
tempted to he excepted from the valid general act, Laws 1919, ch. 277, 
establishing a uniform systein of recorders1 courts. 

As the provision excepting the 44 counties was unconstitutional, this 
act withdrawing these counties from the excepted class mas a work of 
supererogation and unnecessary, but constitutional, and the recorders' 
court in Iredell is valid. 

I do not understand that section 29, Article 11, of the Constitution 
invalidates any local lcgi~lntion, OR any ~uhject,  which had been en- 
acted prior to the adoption of the amendment. 

Cited: R ~ c b ~ l r l i  7 ' .  Tms fec s .  I84 S . C .  1-15; rob l e  v. Cmnrs., 181 
N.C. 355; Stale v. Kelly,  186 N.C. 37-1; Reed v. Engineering Co., 188 
N.C. 44; D a y  v. Comrs., 191 N.C. 783; Qzicen u. Comrs. of H n y ~ o o d .  
193 N.C. 821; =Ilbertson 2). Albertson, 207 N.C. 531; State v. TT7111iains, 
209 K.C. 58; S fn t e  2). D~n.on, 215 N.C. 1G3; Fletcher v. Con~rs .  of Bun- 
combe, 218 9 .C.  4 ;  Taylor v. R a c ~ n g  Bssoc., 241 N.C. 95; S f n f e  v. 
Ballenger. 247 N.C. 217; State v. Ficnnagc, 230 N.C. 619; JIcInture 
v. Clarkson, 254 S.C.  516, 517, 519, 531, 332, 534, 535. 

J. D. WILSON E r  AL. v. BOARD O F  COJlhIISSIOSERS a m  BOARD O F  
EDUCATION O F  BUNCOMBE COUNTY. 

(Filed 2 June. 1 0 2 . )  

1. School I)i\trict-Donds-Taxation-Statiitcs-Substarltial Compliance. 
Vhere the provisions of a Public-Local Iav  hare been strictlr complied 

with as  to consolidating the school districts of the county, for acquiring 
school sites, building and repairing schoolhouses thereon, and for an issu- 
ance of bonds therefor, upon the petition of one-fourth of the voters of the 
consolidated school district to the county commissioners, endorsed by the 
board of education, except that the petition mas signed before the order of 
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consolidation had been made, the signing of this petition beforehand, and 
presented as the statute required, is not of the substance, and will not alone 
render invalid the bonds issued upon the approval of the voters of the con- 
solidated district. 

2. School Districts-Statutes-Special Statutes-Esceptio~is t o  Geiieral 
Laws. 

Where the provisions of a special statute, authorizing the consolidation 
of school districts within the county,  ha^-e been complied with, objection to 
the validity of the issue on the ground that the order for the election was 
too indefinite as to specifying the amount of interest to be paid thereon 
under the reauirement of our general statutes, C.!3. 5676 et seq., is unten- 
able, for both the local and the general law having been passed a t  the same 
session of the Legislature, and being in force a t  the same tinie, the local 
law will prevail as  an exception to the general law. 

APPEAL by plaintiffs from Shaw, J., at the February Term, 
(639) 1922, of UUXCOMBE. 

Civil action, heard on return to preliminary restraining order. 
The action, instituted by plaintiffs, citizens and r2sidents of Smannanoa 
Consolidated School District, in said county, seeking to restrain defen- 
dants from making a bond issue of $50,000 of said district, pursuant 
to  an election of the voters, and under Public-Local Laws 1915, ch. 
722. There was judgment dissolving the restraining order, and plaintiffs 
excepted and appealed. 

Carter, Shuford & Hnrtslzorn for plaintiffs. 
J. D. M u q ~ h y ,  Charles N. Malone, G. A. Tliomasson, and G. H.  

Grainstaff for defendants. 

HOKE, J. Public-Local Laws 1915, ch. 722, authorizes the board of 
education to consolidate any scliool district of tli~: county, for the pur- 
pose of acquiring sites, building and repairing scl-oolhouses, etc., and it 
is provided in the act that on petition filed by as many as one-fourth 
of the voters of any school district, endorsed by t i e  board of education, 
the county commissioners niay call an election or1 the question of issu- 
ing bonds, and if the measure is favored by a majority of the qualified 
voters in the district, may issue and sell the bond; to the amount desig- 
nated with interest, not to exceed 6 per cent, the proceeds to be applied 
to the purposes specified, etc. It is also enacted t ~ a t  a tax may be an- 
nually levied to meet the interest and provide a sinking fund to pay 
said bonds a t  maturity. Pursuant to the statute and proceedings under 
it, the board of education consolidatd four existing school districts of 
the county into the Smannanoa Consolidated School District, and on 
3 October, 1921, a petition, signed by more than one-fourth of the con- 
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solidated district properly endorsed, was filed for the proposed bond 
issue of $30,000, an  election was ordered, the measure approved by the 
voters and the  bonds prepared and i d 1  be sold unless restrained etc. 
The  provisions and requirements of the act have in all things been sub- 
stantially complied mith, and we find no legal reason suggested against 
the val id~ty  of the prol)oced bond ib.lle It IS ohiceteti, first, that  
the pelition n '13 >~gneil 1)y tile ~ o t c r - .  bcforc thc order for con- (6-20) 
solid,~tinq tllc four dl-,tricts lint1 11ccn iorn~ally entirul .  It 1s 
recognized that  the petition in a matter of this kind is jurisdictional, 
and the rcquirements concerning it must be substantially complied 
with. Key v. Board of Education, 170 X.C. 123; Gill v. Comrs., 160 
N.C. 176. It appears, however, that  the boundaries of the  consolidated 
district were fully known, and the petition was duly signed by the re- 
quired number of voters a short while preceding and with the view of 
the proposed measure, and presented to the board of cornmissioners 
propwly approved by the county board of education after the consoli- 
dation was made, and in such cases we are of the opinion that  the mere 
fact that  the signatures of the voters of the four districts were had be- 
fore the order of consolidation formally entered is not of the substance, 
and presents no legal exception to  the measure. Again, i t  is contended 
that  the order for the election lacks definiteness, in that  the amount of 
interest, etc., of the bond issue was not specified in accord mith the re- 
quirements of the general law on the subject. C.S. 5676, 5677, 5678, 
5679, etc., but  the exception cannot be sustained. These sections do not 
seem to apply to the measure as presented on the facts of the record, 
and if they did, and there is conflict between the general and the spe- 
cial law, both passed a t  the same session, i t  is the latter which must 
prevail. Bramham v. Durham, 171 N.C. 196. And, moreover, the entire 
matter being throughout entered upon and conducted under the special 
statute. It is the provisions of such statute tha t  must prevail, the same 
being in force as an  exception to the law of more general application. 
Proctor 2'. Coiizrs., 182 N.C. ,56. On the record, n-e fully concur in the 
conclusion of the learned judge who considered and passed upon the 
question presented "that defendants have in all respects fully complied 
with Public-Local L a m  of 1915, ch. 722, in holding and conducting the 
special election in said school district authorizing the $30,000 of school 
bonds mentioned in the pleadings, and that  the said election has been 
legally and regularly held and conducted, and that  the said bonds au- 
thorized by said election cons t i t~~ te  the legal, valid, and binding obliga- 
tions of said Swannanoa Consolidated School District, when the same 
shall have been duly issued," and are of opinion that  the restraining 
order has been properly dissolved. 

Affirmed. 
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Cited: Bd. of Ed. v. Bray, 184 N.C. 487; Felmst v. Comrs., 186 N.C. 
252, 253, 254; Young V .  Conzrs. of Rowan, 192 X.C. 773, 1; Harnmond 
v. Charlotte, 205 K.C. 472; Rogers v. Davis, 212 S.C.  36; Charlotte V .  

Kavanaugh, 221 X.C. 263; Power Co. v. B o d e s ,  229 N.C. 150. 

(Filed 2 June, 1922.) 

1. Covenants - Deeds and  Conveyances - Seizin --Warranty of Title - 
Breach of Covenant-Paramount Title. 

A covenant of seizin in a conveyance of lands is that the particular state 
of things, the subject thereof, exists in praesenti, and if untrue a t  the time 
of the delivery of the deed, i t  is an instant breach of the covenant, which 
differs from a covenant of warranty, for the latter is an assurance by the 
grantor of an estate that the grantee and his heirs and assigns shall enjoy 
without interruption by virtue of a paramount title, or that by force of a 
paramount title they shall not be evicted from the land or deprived of its 
possession; and being prospective, it  is broken only by eviction, actual or 
constructive, under a paramount title existing at  the time the conveyance 
was made. 

2. Covenants -Deeds nald Conveyances - Warranty - Title - Breach of 
\Varlailnty - D a n l a g ~ s .  

The modern law diflers from the ancient common law of England where- 
under the lord, upon breach of his warranty, was required to give his vas- 
sal another fief of equal value, etc., and by modern interpretation the war- 
ranty of title is treated as an agreement of the warrantor to make good by 
compensation in money any loss directly caused by failure of the title which 
his deed purports to convey. 

3. Same - Sotice t o  Covelinl~tor-J~d~~e~its-Prinia Facie Case-Para- 
mount Title -Evidence - Proof. 

Where the coventantee of title to lands has been evicted therefrom by 
the owner of a paramount title, and his covenantor has not been notified 
to come in and defend, and has not been made a party to the action, the 
covenantee in his action on the warranty of title, does not make out a prima 
facie case by showing judgment and eviction, for he is required to show, in 
addition, that he had been evicted under a paramount title. 

4. Sanle-Eviction-Ouster. 
The covenantee in a deed for lands was evicted therefrom in an action 

by the owner of a paramount title, and his grantoa, having made good his 
wnrmnty by compensation, sued the covenantor in his deed to recover 
upon the breach of warranty therein. I t  was found as a fact that the de- 
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fendant in the present action had been given due notice of the former aC- 
tion, with opportunity to defend the title, and upon the record and the 
facts found it i s  he ld ,  he was bound by the judgment in that action, estab- 
lishing the paramount title in another a t  the time of the delivery of his 
deed to the present plaintiff. 

3. Sa~nr-Gor i~ l*n~~~el l t .  
While ordinarily there must be an eviction, actual or constructive, t h o ~ g h  

not necessarily under legal process, for the covenantee to bring his action 
upon his grantor's breach of warranty of title, it is not essential to a con- 
structive conriction that the paramount title be formally asserted vhen 
such title is in the State or United States Government a t  the time of the 
delivery of the deed containing the warranty. 

6. Sanie-P'ossession-Trcspnss-Iii111itation of Actions. 
Where, a t  the time of the conveyance of lauds with warranty of title, 

the paramount title is in the United States Government, the paraniount title 
of the United States was such hostile assertion as amounted to a construc- 
tire eriction; and the statute of limitations began to run a t  the time of the 
delivery of the deed, C.S. 437(2) ; and where neither the Government nor 
the parties hare been in actual possession, it is not required that the coven- 
antee of grantee in the deed enter upon the lands as  a wrong-doer, and be- 
come liable to summary ejection in order to recover upon the warranty. 

7. Appeal and  Error-Fact? Fonnd by Trial JudgoCovenallts-Bre,%c11 
-IPrrd< arid Conreyances-Jtidgnieltts. 

Thc plaintiff's covenantee mas sued by the United States Gorernment to 
recover certain lands alleging paramount title by prior deeds, of which the 
plaintif€ and defendant in the present action for breach of warranty had 
notice, but neither became parties; and it was found by the trial judge who 
the parties to the present action agreed should find the facts on the evi- 
dence, that the plaintiff and defendant were precluded by the former judg- 
ment: Held, upon the facts found it  was not open for the defendant to con- 
test the validity of the probates to the deeds under which the Government 
claims and under which it has established its paramount title in the former 
action, in view of the decision of Pibre CO. v. Coxad,  a n t e ,  600. 

CLARK, U.J ., dissenting. 

APPEAL from Shaw, J., a t  April Term, 1922, of BT-KCOXBE, the 
cause haying been rcinovctl from CHLRORFI: by consent. (642) 

Ciril action to rccovcr damages for allcged breach of war- 
ranty title. The parties waived a trial by jury, and agreed that  the 
court, after hearing the evidence and the argument, should answer the 
issues. The plaintiff introduced in evidence the following: 

1. A deed from Edwin B. Olmsted and wife to Levi Stevens, dated 
7 February, 1868, purporting to convey about 5,000 acres of land in 
Cherokee County. 
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2. A deed for the same land from Levi Ste~rens and wife to the 
United States of America, dated 15 March, 1869. 

3. An agreement between J. H. RIcAden, trustee, and F. P .  Cover, 
dated 29 October, 1902, by which McAden was to  sell and Cover was 
to  buy certain tracts in Cherokee and Clay, containing several thousand 
acres. 

4. A deed, with several, but not joint, covenants of warranty, from 
H. M. McAden and others to S. E .  Cover and others, dated . Febru- 
ary, 1905, executed in pursuance of said agreement. 

5. A deed, with the usual covenants of warranty, from S. E. Cover 
and others to the Hiawassee Lumber Company conveying the land 
described in the deed from McAden to Cover. It was admitted that the 

plaintiffs are the children of F. P. Cover. It is not necessary to 
(643) refer particularly to the orders making additional parties, or to 

the special proceedings for the sale of the nterest of minors. 

Plaintiffs introduced, also, a judgment of the :District Court of the 
United States for the Western District of North Carolina, rendered a t  
March Term, 1919, in an action entitled "United States v. Hiawassee 
Lumber Company," adjudging that  the plaintiff in that action was the 
owner of the land conveyed in the Olmsted and Stevens deeds. This is 
a part of the land conveyed by McAden and others to the Covers, and 
by the Covers to the Hiawassee Lumber Company. 

The plaintiffs alleged that the United States was seized in fee of the 
land described in grant No. 3110 a t  the date of tEe deed from McAden 
and others to the Covers, and that the makers had no title to convey, 
and that after the District Court adjudged the Ui~ited States to be the 
owner of this land, the plaintiffs paid to the Hiamssee Lumber Com- 
pany the amount received as the purchase price, with interest a t  6 per 
cent from date of receipt to date of payment, ns~mely 22 May, 1919. 
The plaintiffs have sued to recover $3,922 with inierest. His Honor an- 
swcred the issues, finding that defeiidants, csce,~t  the minors, cove- 
nantcd to wnnmt a i d  dc frncl the iiilc to the lands de~cribed in tlic com- 
plaint; that title vested in the United States by ~ 4 r t u e  of the Olmsted 
and Stevens deeds; that the plaintiffs and defendants had notice of the 
action of the United States against Hiawassee Lumber Company; that 
plaintiff's accounted to the Hiawassee Lumber Company for the loss 
caused by its breach of warranty; that the judgment of the District 
Court and plaintiff's settlement with IIiawassee Lumber Company con- 
stituted an ouster, and assessed certain damages. His Honor answered 
the seventh issue as follows: 

"Is the cause of action of the plaintiffs barred hy the statute of lim- 
itations, as alleged in the answer? Answer: Yes, the court being of the 
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opinion tha t  plaintiffs are estopped by  reason of the judgment in Unit- 
ed States Circuit Court in the case of United States v. Hiawassee Lunz- 
ber Company to deny tha t  their cause of action arose upon the execu- 
tion of the deed to them by the defendants in 1905; and the court fur- 
ther is of the opinion, and so holds, that  under the  judgment above 
mentioned the title to the lands in controversy, insofar a s  plaintiffs and 
defendants are concerned, mas in the United States, and the plaintiffs 
and defendants having neither of them been in the actual possession of 
any part  of said property tha t  the plaintiff's cause of action arose im- 
mediately upon the execution and delivery of the said deed to them by 
the defendants." 

Judgment; all parties appealed. 

Martin, Rollins & Wright for plaintiffs. 
Tillett & Guthrie for defendants. 

A ~ n r s ,  J. The United States acquired its title on 15 l Iarch ,  
1869. I n  February, 190.5, AIchden and his cotenants executed (644) 
their deed to the Corer., and on 17 N n y ,  1906. the Covers made 
a conveyance to the Hiawassee Lumber Company, reserving certain 
timber and minerals, with right of entry for purposes designated in the 
deed. On 19 August, 1910, the United States brought suit against the 
Hiawassee Lumber Company in the District Court for the Western 
District of Korth Carolina, and a t  the March Term, 1919, recovered a 
final judgment declaring the plaintiff in that  action to h~ tlle o w n v  of 
the land in controversy. I n  answer to the fourth issue his Honor con- 
cluded that  the District Court had adjudged the United States to be the 
owner of 2,632 acres of the land embraced in the deed executed to the 
Covers by McXden and his cotenants. This land was included, also, in 
the deed from the Covers to the Hiawaesee Lumber Con~pany. After 
rendition of the final judgment in the District Court, the plaintiffs re- 
funded to the Hiamissee Lumber Company the consideration received 
by them and their predecessors, with interest from the date of payment, 
and on 16 December, 1919, instituted the present action to recover of 
the defendants the sum of $5,922, the amount refunded, with interest 
thereon from 1 March, 1905, as damages for the defendants' alleged 
breach of warranty. Among other defenses, the defendants pleaded the 
statute of limitations in bar of the plaintiffs' recovery; and this plea 
necessarily involves the preliminary question nillether the plaintiffs' 
alleged cause of action is defeated by lapse of time. 

I n  view of the plaintiffs' contention, it may be advisable to note the 
distinction between a covenant of seizin and a covenant of warranty. 
The former is a covenant i n  prmenti, or a covenant tha t  a particular 
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state of things exists when the deed is delivered -- juris et seisina con- 
junctio - and if it does not exist the delivery of the deed containing 
such a covenant causes an instant breach. A covenant of warranty is 
prospective. I t  is an agreement or assurance by the grantor of an estate 
that the grantee and his heirs and assigns shall enjoy i t  without inter- 
ruption by virtue of a paramount title, or that they shall not by force 
of a paramount title be evicted from the land or deprived of its posses- 
sion. Rawle on Covenants, sec. 205; Burdick on Real Prop., sec. 301; 
Wiggins v. Pender, 132 N.C. 634. This distinction is further observable 
in the conditions or circumstances that usually c laracterize the breach 
of each covenant. If the grantor is not seized, or if an encumbrance 
exists, the covenant of seizin is broken immediatcly upon the execution 
of the deed; but generally speaking, a covenant of warranty, being 
prospective in its nature, is broken only by eviction, actual or construc- 
tive, under ,z paramount title existing a t  the tirne the conveyance is 
made. Burdick, supra, 814; Wiggins v. Pender, suora; Price v. Deal, 90 

hT.C. 290; Coble v. Wellborn, 13 N.C. 3138; Britton v. Ruf in ,  
(645) 123 N.C. 67; Grifin v. Thomas, 128 N.C. 310; Cedar Works v. 

Lumber Co., 161 N.C. 614. 
We must, therefore, inquire whether a t  the time the plaintiffs and the 

defendants executed their respective deeds there v a s  a paramount title 
in the United States, and if so, whether the Hiawassee Lumber Com- 
pany, after vouching in the plaintiff's, mas actually or constructively 
evicted from any part of the purchased premises by virtue of such title. 
Although there is no contention that the judgment of the District Court 
does not conclude the Hiawassee Lumber Company, it is necessary to 
decide whether it likewise concludes the plainiiffs. The answer de- 
pends in part on the question of notice and the relation existing be- 
tween the plaintiffs and the Hiawassee Lumber (Company a t  the time 
the judgment was rendered. At common law the lord, when vouched in 
or notified, was required to appear and protect his vassal in the enjoy- 
ment of his fief, and, failing to do so, to give to the vassal another fief 
of equal value. If the warrantor had no lands or tmements, and if there 
was neither voucher nor writ of wa~rantia chartce (warranty of deed 
or title), there could be no recovery in value; bui, in the modern law a 
covenant of warranty is treated as an agreement of the warrantor to 
make good by compensation in money any 105s directly caused by 
failure of the title which his deed purports to convey. It is not always 
essential to the grantee's right of action on the covenant that he should 
give his covenantor notice to come in and defend the title. But if no 
notice is given, the covenantee, in his suit against the covenantor for 
breach of warranty, does not make out a prima facie case by showing 
judgment and eviction; he must show, in addition, that he was evicted 
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under a paramount title, unless the covenantor was a party to the suit 
that brought about the eviction. 15 C.J. 1265, sec. 97. In  Jones v. Bal- 
sley, 154 N.C. 68, Walker, J., approved the doctrine stated in Carroll 
v. Nodine, 41 Oregon 412, to this effect. "Before an indernnitor can be 
expected to defend, he must have reasonable notice of the pendency of 
the suit or action by which he is to be bound, and afforded an oppor- 
tunity to participate in or interpose such defense as he may desire; and 
i t  is only by complying with such conditions that the party to be in- 
demnified can estop the indemnitor to controvert the matter anew in an 
action against him upon the indemnity contract or obligation." True, in 
Martin v. Cowles, 19 N.C. 101, approved in Wilder v. Ireland, 53 N.C. 
85, it was held that a judgment in ejectment against the vendee is no 
evidence of a defect in the title of the vendor, when the latter is sued 
upon his covenant by the former; but Justice Walker observed that 
these cases n-ere decided under the system of pleading, practice, and 
procedure prcvailing a t  common law, when the ejectment suit was re- 
garded with respect to the covenantor as res inter alios acta, and lie 
could not for that rcacon become a party to it. The lea rnd  
justice remarks, also, that the great   wig lit of authority in Eng- (646) 
land and in this country i q  to the effect that it ic sufficient to 
conclude the vendor by the judgment if he is made constructively a 
party by substantial notice to come in and defend his title, and that i t  
is not necessary that he be actually a party to the suit. Jones v. Balsley, 
supra, 69. Answering the third issue, his Honor found as a fact that 
both the plaintiffs and the defendants had been given due notice of the 
action prosecuted by the United States against the Hiawassee Lumber 
Company and an opportunity to defend the title, and tliat they mere 
bound by the judgment in that action. We hold, therefore, that the 
plaintiffs have shown, for the present purpose, an outstanding para- 
mount title to the lands recovered against the Hiawassee Lumber Com- 
pany in the District Court. 

We are next concerned with the question ~ ~ h e t h e r  the plaintiffs have 
shown an eviction under this title. In  Shankle v. Ingram, 133 N.C. 255, 
the plaintiff alleged that the defendant had conveyed to hiin 245 acres 
of land, with covenants of warranty; that the def~ndant  had previously 
conveyed 41.8 acres of this land to Jesse Reynolds; that Reynolds v a s  
in possession of his tract, holding adversely at  the time the plaintiff ac- 
quired his deed. Upon plaintiff's suit for breach of warranty, i t  was 
said tliat since Reynolds held adverse possession under a good title a t  
the time the plaintiff received hie deed, such adverce possession v a s  
equivalent to an ouster. If the plaintiff had entered upon the posses- 
sion of Reynolds he would have committed a trespass; and in Coble v. 
Wellborn, supra, Rufin, J., said: "No man is compelled to be a tres- 
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passer, and, therefore, when it has been judiciall~. ascertained that an- 
other is in better title, it follows that he is kept out; which is equal to 
being turned out." Grist v. Hodges, 14 N.C. 200; Wiggins v. Pender, 
supra. The immediate question, then, is this: At the date of the deed 
executed by the plaintiffs to the Hiawassee Lumber Company, were the 
circumstances under which the United States he l j  title tantamount to 
a constructive eviction of the plaintiffs' grantee? I n  effect, the final 
judgment of the District Court mas an adjudication that the United 
States acquired its title under the Stevens deed before the execution 
of the NcAden deed or plaintiffsJ conveyance to the Hiawassee Lum- 
ber Company. It is admitted that none of the g-antors or grantees in 
the deed from the McAdens to the Covers ever had actual possession 
of the land therein described, and that the Hiawassee Lumber Com- 
pany never had actual possession of the land embraced in its deed from 
the Covers. Nor mas the United States in the ac.ual occupation. Ordi- 
narily the mere existence of an outstanding paramount title to land will 
not authorize a recovery by the grantee in an action for breach of the 
covenant. There must be an eviction, actual or constructive, but not 

necessarily under legal process. 15 C.J. 1288, sec. 157(b) ; Coble 
(647) v. Wellborn, supra; Price v. Deal, supra. Hodges v. Latham, 

98 N.C. 240; Britton v. Ruffin, supra; Ravenal v. Ingrarn, 131 
N.C. 549. I n  other words, to warrant recovery there must be some hostile 
assertion of the adverse title, unless the superior title is in the State. 
15 C.J. 1288, sec. 157. But the authorities hold that where the para- 
mount title is in the State or the United States ii, is not essential to a 
constructive eviction that such title be formally asserted. "A grantee 
by a warranty deed executed by a private person to lands owned by 
the United States cannot take possession without becoming a wrong- 
doer, and is not required to take or attempt to take possession, and his 
right of action accrues immediately to recover for a breach of warranty 
not dependent on eviction or any future event." 7 R.C.L. 1151, sec. 63. 
I n  Crawford County Bank v. Baker (Ark),  130 S.W.R. 557, McCul- 
loch, J., said: "It is well settled in this State and elsewhere that when 
the title to land is in the State or the United States, that of itself is 
such a hostile assertion of the paramount title as will amount to a con- 
structive eviction, sufficient to authorize a purchaser to maintain an ac- 
tion against his vendor for breach of the covenant: of warranty." Seldon 
v .  Dudley Jones Co., 85 S.W.R. 778; Dillahunty v. Ry., 59 Ark. 629; 
Rawle on Covenants, sec. 140; 2 Tiffany on Real Property, 1701(n) ; 
Compiled Sts., sec. 4980. I n  Pevey v. Jones, 71 Miss. 647, Campbell, 
C.J., discussing the question, said: "As to the land belonging to the 
United States, the covenant of marrarity was broken the instant i t  was 
made, and a right of action on it then accrued, (2nd was barred when 
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this action was commenced. The true doctrine is that the United States 
are always seized of their lands, and cannot be disseized as private 
owners may be; that land belonging to the United States cannot law- 
fully be the subject of saIe and conveyance by individuals, so as to 
confer any right; that a grantee of such land by another than the United 
States cannot take possession without becoming a wrongdoer, and 
liable to summary ejection; and, therefore, that a covenant of war- 
ranty, in a conveyance of land belonging to the United States, must be 
viewed differently from one where the ownership is by a private person; 
that the grantee is not required to take possession, or to attempt to get 
it, and that a right of action immediately accrues to recover for a 
breach of the warranty, not dependent on any future event, but fixed 
by the fact of ownership of the land by the Government. In  this case 
the grantee acquired nothing whatever as to the land owned by the 
United States; and, by virtue of the transaction, his vendor, on receipt 
of the purchase money, thereby at once became liable to him for money 
received to his use. TTe are not aware of any direct authoritr for thi; 
view, but it seems to result necessarily from what is well settled, and 
we do not hesitate to make a precedent so fully supported by reason." 

Applying these principles, r e  conclude that neither the plain- 
tiffs nor the defendants had title to the land whcn their rcspec- iG48) 
tive decds TI-ere cscnlted, that the paramount tltlc of the United 
States constituted such hostile assertion as amounted to a constructive 
eviction, and that the plaintiffs' alleged cause of action accrued a t  the 
time of the ouster. Since the summons was issued on 16 December, 
1919, it follo~vs that the plaintiffs' action is barred by the statute of 
limitations. C.S. 437 (2).  

In  view of the decision rendered a t  this term in Fibre Co. v. Cozad, 
ante, 600, we deem it proper to remark that we are not inadvertent to 
the probate of the Olnisted and Stevens deeds. While the probate of 
these deeds may be subject to the criticisni set forth in that decision, 
we need not consider the question here, for his Honor concluded from 
the evidence that the plaintiffs and the defendants were bound by the 
judgment of the District Court. From this finding i t  results that the 
parties to this action are precluded from contesting the validity of the 
probate. 

The judgment of his Honor is 
Affirmed. 

CLARK, C.J., dissenting: J .  H. Mcilden, trustee under the 11611 of 
R. Y. l\lcAden, on 29 October, 1902, entered into a contract with F. P. 
Cover to convey certain tracts of land in Cherokee and CIay counties. 
Before the deed was executed, both parties having died, under a pro- 
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ceeding instituted in Cherokee, judgment was entered decreeing that 
defendants herein convey to S. E. Cover and others, heirs of F. P. 
Cover, the plaintiffs herein, the said land a t  the price agreed upon of 
$2.25 per acre (which was paid 1 March, 1905), and the defendants, in 
their deed to plaintiffs, severally but not jointly, covenanted that  the 
grantors ~ w r c  seized in fee of said land, have goo11 riglit to  convey the 
same in fee, that there were no encumbrances thereon, and that  they 
would "warrant and defend the title against the lawful claims of all 
persons whatsoever." 

On 17 May, 1906, the heirs of F. P. Cover, grantees in the deed above 
referred to, and the plaintiffs in this action, conveyed the said land, 
with exactly the same covenants, to the Hiawasstbe Lumber Company. 
At the date of the aforesaid mentioned deed neither of the parties were 
in actual possession of the lands herein referred to. On 19 August, 1910, 
the United States brought action in the Circuit Court of the United 
States for the recovery of a certain part of said land, and the case was 
ultimately carried to the Supreme Court of the United States by appeal, 
and a final judgment in favor of the United Stztes was entered 11 
March, 1919, which adjudged that the United Statw recover of the said 
Hiamassee Lumber Company the 2.632 acres in controversy, and which 
had been conveyed by the defendants to the pla ntiff. On 17 March, 
1919, the Hiawassee Lumber Company demanded of the plaintiffs a 

return to it, with interest, of the amount of money which i t  had 
(649) paid to the plaintiffs for the land. 

On 10 April, 1919, the plaintiffs demanded of the defendants 
the repayment of the sum of $2.25 per acre, wii,h interest from the 
date of the payment thereof, as purchase money, which had been paid 
by the plaintiff to the defendant for the said 2,632 acres. This demand 
was repeated in a letter of 25 April, 1919. On 6 &[ay, 1919, the defen- 
dants acknowledged receipt of these two letters, m d  on 8 V a y  they 
were again called upon for payment, to which the r attorney made re- 
ply on 15 May, that the plaintiffs had no right to claim anything from 
the defendants until the plaintiffs had paid the Hiawassee Lumber 
Company its loss. Thereupon, on 23 May, 1919, the plaintiffs paid to 
the Hiamassee Lumber Company said sum and tcok their full receipt 
therefor with interest. Notice of such payment was given to the defen- 
dants on 23 May,  1919, and denland nude  that they reimburse the 
plaintiffs. The defendants refused to reimburse the plaintiffs for the 
purchase money paid by them, and this action was brought 11 Decein- 
ber, 1919. I t  was admitted on the trial that the plaintiffs in this action 
had succeeded to all the rights of the heirs of F. P. Cover to recover of 
the defendants on their ~ w r r a n t y  in the deed of February, 1905, and 
that the lands recovered by the United States in the case against the 
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Hiawassee Lumber Company were a portion of the lands conveyed by  
the defendants to the plaintiffs by  above deed of February, 1905, and 
that  neither the grantors in the deed from the AlcAdens to the Covers 
and none of the grantees in said deed ever had actual possession of the 
lands covered by the deed. 

The sole defense was the statute of limitations. The IJiawassee Lum- 
ber Company, grantee of the plaintiffs, having lost the land in question 
under a decree of the United States Supreme Court, and the plaintiffs 
having reimbursed said lumber company for caid loss under their war- 
ranty, and neither the defendants nor plaintiffs having been in posses- 
sion a t  the time of the conveyance in 1905, i t  would seem unnecessary 
to  discuss the liability of the defendants upon the warranty set out in 
the deed from them to the plaintiffs tha t  "they had a good right to con- 
vey the land in fee, that  there n-as no encumbrance t!!ereon, and they 
would warrant and defend the title to their grantees," and that  in jus- 
tice and in equity the defendants sholild be dccrwd to l d i e  good the 
purchase money they received in 1905 of $2.25 per acre on the 2,632 
acres, and interest. 

The statute of limitations is based upon the equitable principle that  
parties n-ho have slept upon their rights are not entitled to recover, but 
in this case there has been no delay. 

The plaintiffs had no notice of any defect in the title, and thought 
themselves secure, and in good faith relied upon the warranty given 
by the defendants. Thcrc was nothing to put them on guard. 
neither party was in possession, anti there lvas no eviction until 1650) 
the recovery of the land hy the United States. The defendant 
then refused to pay until the plaintiffs had reinibursed the lumber com- 
pany, and after  this n7as done, on demand of repayment, the defendants 
refused, and this action was promptly instituted. The defendants having 
conveyed to the plaintiffs property to n-liicli they had no title, and hav- 
ing received money therefor, should reimburse the plaintiffs. This ac- 
tion was brought ~ i t h i n  less than a year after their ?nesne grantee was 
evicted by the true ovncr of the title. 

There could certainly be no action on a warranty to defend until 
there was an eviction, or some act  which amounted to an  eviction. I n  
this case there urns also a covenant of seizin a t  the time the deed was 
made, and under some authorities the plaintiff ~vould have been barred 
in a suit solely on such covenant, but in this case the action is brought 
on the covenants of warranty and for quiet enjoyment on which an  ac- 
tion could not arise until there was an  eviction or disturbance of the 
plaintiffs or their grantee in their right to  possess the land. This oc- 
curred only after the judgment rendered against the Hian-avee Lum- 
ber Company of eviction from the lands, and it was adjudged that  the 
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title was in the United States. The statute of limitations, therefore, did 
not begin to run until the entry of that judgment. 

In  15 Corpus Juris, 1298 (see. 187), the doctrine is thus stated: "The 
right of action for a breach of covenant accrues a t  the time of the 
breach, and tl;e 5 tn tu t~  bc:inq t o  run from that time and not from the 
time of execution of the covenant," citing a large number of authorities 
from many states and countries. 

In  7 R.C.L. 1186, the same doctrine is thus stated: "It is well settled 
that the statute of limitations begins to run against an action for breach 
of warranty only from the time of actual or constructive eviction. 
Where, however, a superior title is outstanding in the third person, a t  
the time of the execution of the warranty deed, the covenants of the 
deed are broken when that title is actually asserted and the covenantee 
is obliged to surrender possession so that the statute of limitations com- 
mences then to run rather than from the date of the delivery of the 
deed." 

The Hiawassee Lumber Comlmly .\\-as obliged to yield to the titlc of 
the United States by the judgment of the Court in 1919, and imme- 
diately the right of action against the defendants arose and the statute 
of limitation then began to run, and not befor:. '(In an action for 
breach of warranty, the question of action does n3t arise until there is 
an ouster." Mixxell v. Rufin, 118 N.C. 69. 

In  Wiggins v. Pender, 132 N.C. 640, this Court said: "The 
(651) plaintiffs' cause of action is not barred bj. the statute of limi- 

tations. It did not occur until there was an eviction which took 
place in 1901, and the statute does not commence to run until the right 
of action has accrued." 

I n  13 Anno. Cas. 700, the law is thus stated: "::t is well settled that 
the statute of limitations begins to run against an action, brought for a 
breach of warranty, only from the time of actual or constructive evic- 
tion," citing a large number of cases, among them Flowers v. Foreman, 
23 Howard 183; Mixxell v. Rufin, supra; Wiggins v. Pender, supra, and 
Shanble v. Ingram, 133 N.C. 254. 

I n  Flozters v. Foreman, szipra, the United States Supreme Court said: 
"The cause of action accrues on a covenant of nwrranty when a judg- 
ment of eviction is rendered or when the defendant in that suit paid the 
money to satisfy the successful party in that suit." 

The authorities to the above effect are so nume;.ous that we will not 
add any more, but will merely advert to the fact that if, as the defen- 
dants contend, the possession of lands belonging to the Government 
confers no right upon the possessor, no lapse of time should confer im- 
munity upon a warrantor. Any other view would certainly work a 
great injustice in all such cases. It is difficult to see how the plaintiffs 
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had a cause of action on the warranty to defend the title until the 
Government made its claim. Undoubtedly, if the plaintiffs had brought 
suit on the warranty to defend title before the Government made claim 
to the land, they rrould have failed in their action because their right 
to posecssion under the deed from the defendants had not been dis- 
turbed. All parties assumed that the lands belonged to the defendants, 
who warranted title 2nd covenanted that they  odd defend it, and the 
title v a s  not questioned by anybody until the Governinent brought suit 
in 1910. 

The defendants should make good to the plaintiffs the money which 
the defendants received for the land, with interest, when they received 
notice that thcir grantees, the plaintiffs, had been con~pelled to make 
good under the same ~ a r r a n t y  to the lumber company, who had been 
evicted by the judgment of the Court in favor of the United States. It 
seems that  the defendants themselves were of this opinion, for when 
payment was first demanded, their only objection, then, was that the 
plaintiffs had not then paid in full the Hiawassee Lumber Company, 
their own grantee. 

The right of the plaintiffs to recover the purchase nloney paid by 
them to the defendants rests upon the soundest principles of justice 
which cannot be defeated by reference to minute technicalities in the 
complicated procedure under the Feudal System so long ago (1660) 
happily abolished by the statute, 12 Charles 11. 

Cited: Lockhart v .  Parker, 189 N.C. 142; Newbern v.  Hinton, 190 
N.C. 112; Baggett v .  Smith, 190 N.C. 358; Lumber Co. v .  Buchanan, 
192 N.C. 77G; Guy v. Bank, 208 N.C. 804; Guy v. Bank, 205 N.C. 358; 
Thompson v. Avery County, 216 K.C. 408; Shuford v .  Phillips, 235 
K.C. 388; Smith v .  Tmst  Co., 254 N.C. 592. 

CHARLES U. MILLER V. J. T. GREEN AND J. T. GREEN LUMBER 
COMPATUT. 

(Filed 2 June, 1922.) 

1. Contr*ncts-TVritten Instr~untnts-Interprchtion-Intent. 

The intent of the parties is the proper guide in the interpretation of 
written contracts, ordinarily ascertained from the words emplo~ed therein, 
when not in contravention of other legal principles controlling in its cor- 
rect interpretation. 
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2. Same-Ambiguity-Par01 Evidence. 
Where the intention of the parties to a written contract has been clearly 

expressed, it may not be contradicted by par01 evidence, for therefrom the 
meaning of the contract must be deduced; but where a latent ambiguity 
a s  to such intent arises from the language emploged not being clear and 
n~lquirocal,  tlw preliminnry negotiations and suixmnding ci~.cnmstnnces 
may be shown and considered in determining the intent of the parties. 

3. Same-Extraneous Pacts. 
In  the interpretation of a written contract a latent ambiguity may arise 

where the language therein used is plain, but the ~.pplication of the words 
employed is found impracticable by reason of extraneous facts which should 
be considered in ascertaining what the parties actually intended. 

4. Same - Consigninent - Principal and Agent - Questions f o r  J n r y  - 
Trials-Iastructio~~s. 

The defendant, a dealer in lumber, had orders thmefor from foreign cus- 
tomers, and in turn contracted with the plaintM tc supply it  a t  a certain 
price per thousand feet, to be reconsigned to the defendant's customers, 
upon express provision that upon payment by the consignee the defendant 
should receire $10 for each thousand feet, "terms of reconsignment 80 per 
cent draft with bill of lading; balance upon arrirsl of goods": Held, the 
language of the written contract was ambiguous as  'o whether the contract 
was one of consignment or a direct sale to the defendant, in plaintiff's ac- 
tion to recover the purchase price, leaving for the determination of the jury, 
under the evidence and proper instructions from the court, whether the de- 
fendant m7as the agent or rendee of the plaintiff. 

APPEAL by defendant from Brock, J., a t  January Term, 1922, of 
HAYWOOD. 

Civil action, tried on 21 April, 1920, the defendtmts and the Kroeler 
Manufacturing Company made the following contract: 

J. T .  GREEN LUMBER COMPANY, Tryon, N. C. 
KROELER MANUFACTURING COMPANY, Naperville, Ill. 

Shipping information given from Naperville 50% draft attached. 
At once. J. E. KOCHA. 

We agree to $ell and ship to Kroeler llanufacturing Company, 
(653) of h'aperville, Ill., oak lumber, all contents of logs that will 

make KO. 2 coininon and better, thickness 4/4, 5/4, and 8/4. 
Amount this year approximately 200 thousand feet at $90 per thou- 

sand, f .  o, b. Tryon, N. C., each thickness to be separate in car. 
National Hardwood Manufacturing Association. Inspection accepted 

to both partles. 
[SEAL. j J. T. GREEN LUMBEI~ COMPANY. 

J. T. GREEN. 
[SEAL.] KROELER MANUFACTURING COMPANY, 

By J. E. Kocha. 
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On 8 October, 1920, the plaintiff and the defendants contracted as 
follows: 

"This contract, made this 9 October, 1920, by and between the J. T. 
Green Lumber Company, Tryon, N. C., and C. U. Miller, of Wnynes- 
ville, S. C. 

"Witnesseth, that the said C. U. JliIler agrees to ship to said Green 
Lumber Company, a t  Tryon, N. C., within the next seventy days, ap- 
proximately 125.000 feet of oak lumber; same to be the full contents of 
all logs that mill make KO. 3 common and better. 

"Said C. U. Miller agrees to pay one-half freight charges on lumber 
from shipping point to Tryon, N. C. 

"It is further agreed that all shipments must be accompanied by a 
National Hardwood Inspector's tally sheet. 

"All lumber received from said C. U. Miller is to be reconsigned by 
Green Lumber Company from Tryon, N. C., to cudomers in Illinois 
of said Green Lumber Company, on contract dated 21 April, 1920, a t  
$90 per M., f. o. b. Tryon, N. C. 

"Upon payment of invoice by consignee in Illinois, said Green Lum- 
ber Company is to reccive $10 for each thousand feet. Terms of recon- 
signment, 80 per cent draft with hill of lading; balance upon arrival of 
goods." 

Plaintiff alleged that defendants agreed to buy 125,000 feet of lumber 
and pay plaintiff therefor $80 per thousand, and that plaintiff shipped 
three cars of lumber for which the defendants mere indebted to him in 
the sum of $2,737.76. The written contract of S October was admitted, 
but the parties differed as to its construction. The plaintiff contended 
that it x a s  a contract of sale, and the defendant that it was a consign- 
ment. His Honor instructed the jury that it was a contract of sale to 
the defendants. The issues were a n s ~ e r e d  in favor of plaintiff. Defen- 
dants excepted and appealed. 

J .  IT7 .  Ferquson and  JIorgan & W a r d  for plaintiff. (631) 
Smith R. Arledqe and  TI'. J .  H n n n u h  for defendants .  

ADOIS, J. Where it can be ascertained and followed without con- 
travening legal principles, the intention of the parties is ordinarily ac- 
cepted as the proper guide in the interpretation of contracts. If the 
contract is ambiguous word? cannot be supplied with import an inten- 
tion not expressed n-hen the contract is made, for then the intention of 
the parties is to be deduced from the language employed; but if there 
is a latent ambiguity - if the contract is not clcar and unequivocal- 
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preliminary negotiations and surrounding circumstances may be con- 
sidered for the purpose of determining what the parties intended - i. e., 
for the purpose of ascertaining in what sense they used the ambiguous 
language, but not for the purpose of contradicting the written contract 
or varying its terms. A latent ambiguity may arise where the words of 
a written agreement are plain, but by reason of extraneous facts the 
definite and certain application of those words is found impracticable. 
Hand 21. Ilojj'man. 8 S..J.L. 71: 6 R.C.L. 839, 841 ; P q e  on Contracts, 
sec. 2060 et seq.; Mcillahan v. R. R., 170 N.C. 459; Simmons v. Groom, 
167 N.C. 275; hferriam v. U .  S., 107 U.S. 441. Neither the plaintiff's 
agreement "to ship" nor the defendants' agreement to "reconsign" the 
lumber ex vi termini determines the nature of their contract. "In all 
cases it is held that the relation of the parties as principal and agent, 
or as vendor and vendee, is determined by the nature of the transac- 
tion, and not by the name which they give it, and the use of the words 
'agent,' 'comn~issions,' etc., is of little significance. If the goods are de- 
livered to the 'consignee' under such circumstancc:s as to confer upon 
hiin absolute dominion over them, and he becomes bound to pay a stip- 
ulated price for them a t  a certain time, or upon the happening of any 
future event, the transaction arnounts to a sale and delivery, and the 
title passes to him." Buffurn v. Descher, 96 N.W.R 352. 

The last paragraph of the written agreement is susceptible of expla- 
nation by parol. Indeed, such explanation seems tc be necessary. There 
is ambiguity as to the source from which the plaintiff was to derive his 
pay. It does not definitely appear, but it may be assumed that the bills 
of lading were sent by the defendant to  the Kroeler Manufacturing 
Company, and that to each bill was attached a drs,ft for 80 per cent of 
the contract price. The defendant was to receive $10 for every thou- 
sand feet. What was the intention of the parties as to the disposition 
of the remainder? Was the Kroeler Company to pay i t  to the plaintiff, 
or to the defendant? If to the plaintiff', was the Kroeler Company act- 
ing as purchaser from him or as the agent of the defendant? If to the 
defendant, as perhaps may be inferred, did the defendant receive pay- 

ment as the seller of the lumber, or as the agent or broker of the 
(655) plaintiff'? The answer depends on the intention. As we read the 

record the evidence relating to these quastions is apparently 
conflicting, and we think that an admission by the parties or a deter- 
mination of the facts by the jury, is essential to E ,  proper construction 
of the contract. When such intention with respect to the payments is 
ascertained, the question whether the contract is a consignment or a 
sale to the defendants may easily be determined. If no admission is 
made, it will be necessary for the jury to find the facts from the evi- 
dence and apply the court's instruction as to the law in finding ulti- 
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mately whether the defendant was the agent or the vendee of the plain- 
tiff. 

For the reasons assigned, there must be a 
New trial. 

Cited: King v. Davis, 190 N.C. 741. 

J. W. FARMER v. MRS. ED. BRIGHT. 

(Filed 2 June, 1922.) 

1. E:~sen~ents  - Way of Kecessity - Cart\vays -Statutes-Public - Local 
Laws. 

While, under the provisions of our general statute, C.S. 3836 et seq., a 
petitioner who already has an outlet from his lands to a public road, rea- 
sonably sufficient for the purpose, is not allowed to have an additional or 
different cartway established merely because a shorter and better route can 
be shown, it may be otherwise when the petitioner has proceeded under the 
provisions of a special local Iaw applicable to a certain county allowing it 
under certain conditions, the provisions of the local law controlling those 
of the general statute on the subject. 

2. Same-Couaties-Petition-Eridellce-ost-Questions for Jury- 
,' . lrlals. 

Where, under the provisions of a public-local lam, the commissioners of a 
county, etc., upon petition, may cause a private cartway over the lands of 
an adjoining owner to be established upon sufficient reason shown: Held, 
the general law, C.S. 3936, is not applicable, and upon appeal by the pe- 
titioner from the refusal of the county commiisioners to order the cnl tn,~y 
made, it is error for the Superior Court judge to dismiss the action a s  of 
nonsuit upon the evidence, which, if accepted by the jury, would entitle the 
petitioner to have his cartmay in accordance with the terms of the local 
statute apphcable. 

APPEAL by plaintiff from Brock. J., a t  January Term, 1922, of HAY- 
WOOD. 

Proceedings to establish a cartmay over lands of defendant, under 
Public-Local Laws 1921, ch. 291, heard on appeal from action by board 
of county cornmis~ioners dismis-ing t!ie petition. At clo-e of 
plaintifl's evidence, on moticn, there n-as judgrn~nt of nonsuit (656) 
entered ngain*t plaintiff, whereupon plaintiff excepted and np- 
pealed. 

Alley & Alley and Morgan & Ward for plaintiff. 
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Grover C. Davis and W. J. Hannah for defend<znt. 

HOKE, J. There was evidence on the part of plaintiff tending to 
show that he lived in Haywood County, one anci a half miles east of 
Haeelwood, and that he had no public road and rm cartmay as of right 
leading out from his home to the public road. That he was using, by 
permission, a road over the lands of Frank lJ7elcl-, Esq., which enabled 
him to reach a public road, but this was one mile further than the pro- 
posed cartway in reaching plaintiff's mill, church, schoolhouse, etc. That 
the proposed cartway to a public road, leading over defendant's land, 
had been used for fifty years for travel on foot and n-ith vehicles, but 
i t  had never been laid off as a cartway, and there was doubt if i t  has 
been used as of right, and recently it had been closed to plaintiff by the 
owner, leaving him without a lawful or desirablt outlet to the public 
road in the direction of his church, mill, and schoolhouse. There was 
evidence that a road led out to a public road towards the county site, 
but in an opposite direction to the one now petitioned for. 

That  the proposed cartway nrould be for 1,850 feet on plaintiff's own 
land, and only 750 feet on the lands of the defendant. 

While a petitioner who already has an outlet lo a public road, rea- 
sonably sufficient for the purpose, is not allowed to have an additional 
or different cartn7ay established merely because a shorter and better 
route can be shown, we are of opinion that on the facts as they now ap- 
pear of record, the plaintiff is entitled to have th. question referred to 
a jury as to whether sufficient reasons exist for ihe proposed way. It 
will be noted that the proceedings are instituted under Public-Local 
Laws 1921, ch. 291,. and not under the general statutes on the subject. 
C.S. 3836 et seq. 

Under a similar special statute, and on subst:mtially similar facts, 
the Court, in Cook v. Vickers, 144 N.C. 312, helc that the question of 
whether sufficient reasons had been sliown must be determined by the 
jury, having due regard for the rights of all perrans interested in the 
matter, and we consider that case as decisive of the question as pre- 
sented on this appeal. 

The cases, referred to and relied upon by the appellee, of Warlick v. 
Lowman, 104 N.C. 403, and others, were decisions coilstruing the gen- 
eral statute on the subject. It is not necessary now to determine whether 
the strict interpretation of the general statute as i t  prevailed in those 

authorities has not been modified by the rulings of Cook v. Vick- 
(657) ers, supra, for, as stated, these proceedings are instituted under 

the local law, and the disposition of the case is controlled by the 
later decision. 
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This will be certified that the judgment of nonsuit be set aside and 
the question submitted to the jury. 

Reversed. 

JOHN TATHA11 ET AL. V. W. &I. DEHART, SHERLFF. 

(Filed 2 June, 1922.) 

1. ~3ttacl~~nent-Xctio1~-Sl~erifls-~\~rongful Lerx-Property of Another. 
In lerying upon property in attachincnt, the sheriff is required to see that 

the property upon mhich he has levied is that of the defendant, and when 
he seized the property of a stranqer, it is a wrong done such third person, 
for which an independent action will lie; as to n7hether the owner of the 
i ~ , ] , r ~ . i y  w i z ~ t l  c~~uit l  11:irp ~xxortcd to an intc~rrention or interpleaclef1 
in the attachment suit is not decided in this case. 

In an independent action against a sheriff to recover damages for his 
wronqful seizure in attachment of the plaintiff's property, instead of that 
of the defendant therein, where the property has been sold, the proceeds 
of the sale represents the property attached, to be held by the sheriff in the 
same plight and for the same purpose as  the property mould be if still held 
in his possession; and upon the failure of the plaintiff in the present suit 
to establish his right, a judgment for the defendant to the full value of the 
property is a proper one, not as damages personal to himself, but to be held 
subject to the process of attachment. 

APPEAL by plaintiff from Brock, J., a t  the Spring Term, 1922, of 
SWAIN. 

Civil action, brought by the plaintiffs against W. D. DeHart, sheriff 
of Swain County, to recover damages for the unlawful attachment of 
certain property claimed by them. One TV. R. Coley, prior to this time, 
had been operating a "carnival show" in some of the western counties 
of this State. On 9 IIarch the plaintiffs allege that they purchased 
this show, paid the cash for the same, took a bill of sale therefor, and 
were the owners thereof. The bill of sale was recorded in Cherokee and 
Swain counties. Some time after this, on 5 April, one Ernest Bowman 
brought an action against Coley in Cherokee County, and on 23 April 
a warrant of attachment was issued by the clerk of Cherokee County 
to the sheriff of Swain County, and the sheriff of Swain County, under 
said warrant, attached the property of the shorn. The warrant of at- 
tachment did not bear the seal of the court of Cherokee County. 
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Plaintiffs allege that when the sheriff of Swain County at- 
(658) tached said property they notified him that the property did not 

belong to Coley, and took him to the register of deeds' office and 
showed him a bill of sale for the same, which had been given to plain- 
tiffs, and which had been on the record for some time. That the sheriff, 
nevertheless, levied the attachment without regard to plaintiffs' rights, 
and this action is brought by the plaintiffs against the sheriff because 
of the unlawful levy and conversion. But one witness mas examined, to 
wit: plaintiff John A. Tatham. He testified that he and his associates 
had purchased the "carnival show" outright, and paid for the same; 
that the purchase was in good faith. The plaintiffs introduced in evi- 
dence the court papers in the case of Bowman against Coley, from 
Cherokee, for the purpose of showing that the warrant of attachment 
did not bear the seal of the court, and also introduced a portion of the 
defendant's answer, in which he admitted that he, made the levy under 
the warrant from Cherokee County. 

The following four issues were submitted to the jury, and they were 
directed by the court to answer each of the first two issues, "No," the 
third issue "Nothing," and, if they believed the evidence, to answer 
the fourth issue "$3,000": 

"1. Are the plaintiffs the orners and entitled to the possession of 
the property described in the complaint? 

"2. Did the defendant wrongfully take possession of said property 
under color of his office, as alleged in the compls,int? 

"3. What damage, if any, are plaintiffs entitled to recover of said 
defendant? 

"4. What was the value of the property seized in the claim and 
delivery proceedings in this cause from the sheriff of Swain County?" 

The issues were answered accordingly. 
Judgment was entered upon the verdict in favor of the defendant, 

and the plaintiff, having reserved exceptions, appealed. 

G. L. Jones, M .  W .  Bell,  and Bourne, Parker & Jones for plaintiff. 
J .  H .  Dillard, McKinley  Edwards, and S. W.  .Black for defendant. 

WALKER, J. It is stated by the plaintiffs in their brief, and was re- 
peated in the argument before us, that the court directed a verdict on 
the first three issues, and required the jury to assess the damages against 
the plaintiffs under the fourth issue, because the plaintiffs had miscon- 
ceived their remedy. That they could not proceed by an independent 
action against the defendant as for a conversion of the property, but 
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tha t  their only remedy was by intervention in the original action in 
which the warrant of attachment had issued. If this was the ground of 
the d e c ~ ~ i o n ,  there naq error, as in such n cnqe t112 p x t y  who-e 
property is wron~ful ly  nitachid nlny recoyer 111; t l : ~ i ~ y e -  for thc (659) 
seizure and conwr-ion I)? ii sepnr:ite nction ngninht the wrong- 
doer. 35 Cyc. pp. 1518 and 1830; Cooley on Torts (3  ed., 1906, by 
Lewis), pp. 778 c t  ,scq.; Gay v. ~lfitcl'zell, 146 N.C. 509; Xar t in  v. 
Buffalo, 125 N.C. 303; Nurfree on Sheriffs (Ed. of 1884), sec. 925. 
Judge Cooley, in his treatise on Torts, a t  p. 778, says that  ('wrongs by 
a sheriff t o  others than the parties to suits are generally n consequence 
of his mistakes or his carelessness. Thus, he may on an execution against 
one person, by  mistake, seize the goods of another. IIe m u d ,  a t  his peril, 
make no mistake here." I n  this case, for example, llie process of attach- 
ment authorized him to levy upon and ceize only the goods or property 
of the defendant in the attachment suit, and not that  of a stranger to 
the same, and when he levies and takes into his possession property not 
subject to seizure under the process, as in this case, when it belongs not 
to  the defendant but to another, he subjects himself to an action for 
the wrong. H e  must be careful to see tha t  he acts under the process and 
within the authority it confers. Cooley, supra. Gay v. Mitchell, supra, is 
an  apt  illustration of the principle. The  sheriff held an  attachment 
against a defendant therein, and levied i t  on property not belonging to 
that  defendant, but  to the plaintiff, and took possession of it. An ac- 
tion was brought by the o-rner of the property against him to recover 
damages for the conversion, and for injury to the property, which was 
machinery, by the freezing and rusting of the pipes and tubes and other 
parts, which could have been prevented by the exercise of ordinary care. 
This Court held tha t  ('on the testimony, if believed, an actionable 
wrong was undoubtedly established, and, under the charge of the court, 
the jury properly awarded the actual damages, which were the natural, 
probable, and direct result of defendant's wrong," and further said. 
"We do not well see how any other verdict could have been rendered.'' 
Tha t  case is n~iich like ours, for there the attachment was issued and 
the levy and seizure was made under and by virtue of it,  and there was 
no suggestion or intimation by the court, and no contention by the de- 
fendant, t ha t  the plaintiff should have proceeded by  intervention in 
the attachment suit, and could not sue independently of it. We  are not 
deciding whether the plaintiff could have resorted to an intervention, or 
interpleader, but whether he is compelled to do so, or can sue the sheriff 
directly for the wrong, as he nrould any other tort feasor. 

Tlic  lai in tiff coi:tend that there 1s the fol101-;inp obiection to  the 
judgment, nlilch n-c stntc in their own lmguagc: ((The court erred in 
rendering the judgment that  i t  did. Thc judgnlent p ro~ ided  that  the 
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defendant DeHart have and recover of the plaintiffs the sum of $3,000. 
At the most, the defendant DeHart would be entitled to recover only 

such aniouiit not exceeding $3,000, as  he plaintiff Bowman 
(660) might recover of the defendant Coley in the Cherokee County 

action. Under the judgment as it stands, DeHart can issue ex- 
ecution and recover the full amount of the judgment without regard to 
the result of the other action, and without regard to the fact that he is 
holding this property only as sheriff, and as the legal custodian in the 
attachment proceeding, instituted by Bowman a:gainst Coley." 

The answer to this objection is that as tlie defendant recovered 
judgment for the value of property held by him under the attachment, 
the money, ~vllich represents that property, would be held by him in- 
stead of it, and in the same plight and for the same purpose as the 
property would be if he still hcld possession of it. He  certainly mould 
not recover the damages for the purpose of appropriating them to his 
own personal use, but subject to the process of :tttachnient which v a s  
issued to him from the court. 

But when tlie case is again tricd upon tlie evidence and the proper 
instructions, the question last considered, and all others wllich may be 
raised by the parties, will be deteriniiled and the appropriate judgment 
entered in tlie case. I t  is not necessary, if i t  would be proper, for us 
to now discuss them, as we cannot wcll anticipate in what precise form 
they will be presented. The case has not been t r ~ e d  by the jury upon 
the evidence, as the verdict was a directed one. 

There was error in the charge of the learned judge, ~d i ich  requires 
that another trial be had. 

New trial. 

Cited: Flowers v. Spears, 190 N.C. 752; Core v. McCoy, 204 N.C. 
119. 

DILL-CRAJIER-TRUITT CORPORATION AND 11. L. PARKER V. JACKSON- 
T'ILLE LChlBER COJIPANT, CHARLES M. TVAILNER, AKD C. C. COD- 
UlNWU,U. 

(Filed 2 June, 1922.) 

1. Deeds a n d  Conveyances - General Ilescription -- Boundaries-Planta- 
tion-Intent. 

Where the title to lands in dispute is dependent upon the description 
thereof in a deed given by the sheriff to the defendant under execution 
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sale, wherein he described the lands as a certain plantation. wl~ich is shown 
to have been n ell Imonn, nit11 eqtablished boundaries, wit11 a n  attempted 
but erroneous fpccihc description in part as to adjoining boundaries, the 
intent of the grantor tn convey the plantation by its established boundaries 
as gatliered from tbs \I holc inatrunlent 11 ill IIWT ail orer the inaccurate or 
attempted mo~'c tlefinite description, nllich construed alone would be in- 
sufficient to c n n ~  ey any lmds within the contemplation of the parties. 

2. Snm~-Reft~rciirc-~X]~1)eal and Error. 
Where the action inrolving title to lands depends upon the intent of a 

gmntor in a dred as to the identity of the lands described, and by consent 
of the l~nrtiez ha\ been refrrred and upon sufficient sn~porting evidence, 
the referee has found the iutent to have been to couves a certain and 
known plantatiou with clefiuite boundaries, arid s u ~ l l  fillding has been 
adopted by the trial judge, the fact so established \\ill uot be disturbed on 
appeal. 

The rule that the courts will adopt x more particular or specific dcscrip 
tion in a deed to lands, as hein? mole certain and reliable than a more gen- 
eral one, has no application when it is sliomn that the mort particular de- 
scription is so manifestly erroneous, and is so in conflict with the more 
general one, m d  10 indefinite and inadequate that i t  will not fit the de- 
scription of tlie land clearly intended to be conrejed, and the general de- 
scription is aloue suHicient and definite for the purpose. 

4. San~cExecution-Sheriff's Deed. 
A sheriff's deed to land sold under execution of a judgment described the 

lands as Town Point Plantation, and gave particular boundaries that were 
incomplete and iriaccurate: Held, i t  was competent to shorn that the plan- 
tation was well l i i l o ~ ~ n  in the coimuunity under definite boundi as d~eig- 
nated, that the execution had been issued and the sale advertised and made 
of this particular tract of land. and these facts being established, the at- 
te~npted and ineffectual part description by certain bouildaries should be 
disregarded in ascertaining the land actually conveyed by tlie sherift's deed. 

5. Appeal ancl Ensor-neferenccCoiise~it Reference-Fh~dings-Issnes 
-Trial by Jury-Waiver. 

Where, under a consent reference, the parties waived their right to a 
trial by jury of the facts a t  issue, and one of them claiiued title to the 
locits i?z quo by adverse possession, a finding by the referee, as a fact, upon 
supporting elidenee confinned by tlie court, that there has not been such 
posseshion, eliminates this question on appeal. 

A P P E ~ L  by plaintiff from Devzn, J., a t  the October Term, 
1921, of ONSLOW. (661) 

This action was biougllt to recover a tract  of land containing 
seventy-two acles, more or less, nliicli 1s described in the amended com- 
p l ~ i n t ,  ancl tlic timber thereon, the plnmt~ffs alleging that the plaintiff 
M. L. Parker 1s the onncr of the s a d  land, and the D111-Crainer-Trlutt 
Corporat~on IS the onner of the tnnber on the same. 
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The defendants answered and denied the ownership by plaintiffs, as 
alleged, of the land or the timber thereon. It appears tha t  the admitted 
source of title on both sides was William S. Hi1 , who formerly o m e d  
the disputed land, and who conveyed it,  by gol~d and sufficient deed, 
dated 30 n'oveinber, 1827, and duly registered, to Edward K a r d ,  who 
died, leaving a last will and testament, dated 1 2  August, 1834, in and 

by wh~cli  he devised the said tract of land to his sister, Fanny 
(662) Mumford, for and during her life, and at her death to his 

nephew, Edward 11, RIumford. Tha t  Fanny Muinford died, and 
Edward 31. RIumford then became seized and possessed in fee simple 
of the said tract of land. The defendnnts allcge, n this connection, and 
in answer to  tlie plaintiffs' allegations in this rcspect, that  while Ed-  
ward 11. ;\lumford ~ v a s  tlius the o\vner of the tra2t of land, a judgmcnb 
was duly rendered against him in the Superior Court of Onslow County, 
and an execution was duly and regulnrly issued against him, to the 
sheriff of said county, one E. -1Iurlll1, who dull and regularly levied 
the same upon the lands devised by Edward n'fird to Edward ;\I. 
Mumford, and after due advcrtisemrnt the said slieriff sold said land 
as  provided by l a v  on 1 M a y ,  1869, conveyed t l ~ e  same, ai: sheriff, by 
deed to L. IT. Humplirey and E. S. Parker, as a ,pears by the regi?try 
of the said deed, "and that  tlie said Ilumphrey a l d  Parker did a t  once 
take possession of tlie bame tliereunder, and did exercise and use said 
possession under and by virtue of the said deed 1111 to all the boundaries 
thereof as set out in the aforesaid deed from H 11 to TTnrd, and that  
thereafter E. S. Parker and wife conveyed to L. 18. Humphrey all their 
right, title, and interest in the above clem~lucd Hill-Kard lands, and 
that  L. W. Humphrey did thereafter, to wit. on 1;' lIarcli, 1870, convey 
all of the land (which is described in tile deed from William S. Hill tu 
Ed~vard  Ward)  to one R. Tv. ITard, and by nzeme conveyances these 
defendants are now the owners of all the interest of the aforesaid parties 
in and to the above described lands, as re11 as the other lands described 
in deeds from other parties, all of n~liich togetliclr comprise the lands 
known as the 'Town Point P!antation,' and conveyed by  the defendant 
Charles 11. Warner to the defendant C. C. Coddington, and the dcfcn- 
dants, according to their respective rights among; themselves, are the 
absolute on-ners in fee simple thereof." 

Plaintiffs allege that  while Edward RI. Mumfcrd was the owner of 
the land devised to tlicm, he conveyed twenty (20) acres of tlie land to 
Reuben Everitt by the following d t x r i p t ~ o n :  "The certain tract or 
parcel of lnnd lying and being in the county of Ordow, bounded on tlie 
west side by Lewis Creek, and entirely surrounded on all othcr sides by 
the lands of the said party of the second part, bnown as tlie Everett 
land, the aforesaid parcel of land being near tlicl i \ Iontfo~t mill seat, 
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containing 20 acres, more or less." T h a t  by mistake of the draftsman 
the ~ ~ o r d  "west" was inserted for "east," and tha t  the description of the 
20 acres should read as follon-s: "The ce r t a~n  tract or parcel of land 
lying and being in thc county of Onslow, bounded on the er i s t  side by  
Lewis Creek, and entirely surrounded on all other sides by  the lands of 
the said party of the second part, knovin as  the Everett land, the afore- 
said parcel of land being near tlie hlontfort mill seat, containing 20 
acies, more or less." 

The description in the sheriff's deed to  Humphrey and Parker 
is as follows: "Bounded on the north hy New River, on the west (663) 
by  Lewis Creek, then f o l l o ~ ~ i n g  cslls for certain adjoining lands, 
containing 1,300 acres, more or less, and kllon-n :i~ 'Town Point Plan- 
ta t~on. '  " 

The case  as referred to Hon. E. I<. Bryan, and tlie referee made his 
report to  the court, in wliich he stated separately his findings of fact 
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and conclusions of law, and without now stating what they were, we 
may say generally that he concluded, and so reported, that the plain- 
tiffs were not entitled to recover, but that defendants are the owners of 
the land in dispute bet~veen them. The judge, upon exceptions by plain- 
tiffs, approved and confirmed the referee's findings of fact and conclu- 
sions of la~v. 

Among other things, the referee found: 
1. That the description contained in the deed from Reuben Everett 

to John Shepard, heretofore referred to, did not convey to  John Shepard 
the 72 acres in dispute in this action, and that the parties intended the 
lines of "Town Point Plantation," as shown on the map hereto attached, 

from 11 to 13, to 10, to 14, to 15, to 16, to 17, to 18, to 19, to 7, 
(664) thence to 6, as the bounds of the deed frcm Reuben Everett to 

John Shepard, which said line is the line of the "Town Point 
Plantation" referred to in said deed; and, therefore, the deed from 
Reuben Everett to John Shepard did not convey to John Shepard the 
72 acres in dispute in this action. That the plainliffs assert title to the 
land and timber respectively claimed by them, through mesne convey- 
ance and inheritance from the said John Shepard. One of the boundaries 
of said land, pertaining to this case, being ''on the east and south by 
Lewis Creek and the land known as the 'Town Point Plantation,' form- 
erly the property of E. W, Jlumford." 

2. Tha t  "Town Point Plantation," a t  the dz,te of the judgments, 
levy, advertisement, and sale by the said Elijah hlurrill, sheriff, and 
a t  the time he executed and delivered the deed to  Humphrey and 
Parker, was a n-ell known tract of land, and consisted of the lands 
within the bounds described in the deed from William S. Hill to Ed- 
ward Y a r d  offered in evidence, and that the lines, as called for in that 
deed, were the lines and boundaries of "Town Point Plantation," and 
were 1inon-n as such, and that said description is a specific description 
by metes and bounds and courscs and distances, and that '(Town Point 
Plantation" included within its bounds the lands in dispute in this ac- 
tion. And again, the referee found that the said ::heriff levied said ex- 
ecution upon "Town Point Plantation," and one house and lot in Jack- 
sonville, N. C., and under due process advertised and sold " T o ~ m  Point 
Plantation." The judgment roll and entries were made part of the find- 
ings, the same as if fully set forth therein. 

3. That the deed from Elijah Murrill, sheriff, to Humphrey and 
Parker was made by the sheriff in pursuance to judgments lawfully and 
legally obtained by the plaintiffs against the defendants mentioned 
therein, and that executions were duly issued to the sheriff upon said 
judgments, and in accordance with law and the command contained in 
said executions and the venditioni exponas, the sheriff levied upon, 
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advertised, and sold thc lands conlpriamg "Tonn Point Plantation," 
and made the deed heretofore mectloned. He a150 found from the evi- 
dence, ~vhich reveals just ~ ~ l i a t  lands constitute ' .Tonn Pomt Planta- 
tion." i t  was the mtent and purpose of iaid sheriff in making s a d  deed 
to  the purchaser, and In malimg 111s 1 1 ~ y  anti sale to sell and convey to 
the purchavrs all of the lands conqtltutlng '.Ton.n Point Plantation," 
and that  ~ f ,  as a m3tter of l.ln-, the cail fol Lenls CrcL>L as t!le western 
b o u n d a ~  ln s a d  deed does not of necc5slty nlnke tlie c ~ c c k  cntlrcily the 
westeln and nor thnes tc~n bound:l~y of the lard  convcycd, then "Town 
Pomt Plantation" is, and rigs intended a., the coiitrolllng description, 
and is quite definite, and baid deed coin q ed to tile said Hunlphrey and 
Parker all of "Town Point Plantation," and conveyed to said 
purchasers the legal title to the land in dispute by the courses (665) 
mentioned in the Hill deed to Ward from to 12, to 11, to 13, 
to 10, to 14, to 13, to IG, to 27,  to 18. to 19,  to 7. to 6 on the map. 

4. Beqidei: being found ac a fact by tlie refwee, it n a s  admttcd  by 
plamtlff., as reported by 111111, that  "Town Pomt Plantation" lncluded 
the tllcputed land or locus zn quo. 

There are many other findings of the referee, and conclusions stated 
by him, which need not be stated. 

The court having confinned the report, entered judgnlent for defen- 
dant., and plaintiffs excepted thereto and appealed. 

D u , f y  c t  D a y  and Rozmtree R. Dazlis for plaintiffs. 
I .  X .  Bai ley  and XcLean, Varser ,  M c L e a n  & S t a c y  for defendants .  

WALKER, J. This case is not like many of its kind to be found in 
the books, where the trials were by jury. The cause n-as referred, bv 
con~cnt  of the parties, to a refertc, who definitely found the facts and 
stated his conclusions of law therefrom, his decision being for the de- 
fendants, which n-as adopted and confirmed by the judge upon excep- 
tions thereto, and judginent given for the defendants. 

If Tve are to be governed a t  all in our decision of this case by the 
referee's findings of fact, which are binding upon us, there being evi- 
dence, as there is here, to support them (Bazley  v. Hopkins ,  152 N.C. 
748)) it is manifest that  the sheriff's deed was intended to convey to the 
purchaser at the execution snle all of the "Town Point Plantation," i t  
having didinct  and clearly dcfincd boundaries, and bcing a tract of 
land which was well known to the people w!io lived in the section where 
i t  mas situated, and it is further eridcnt tha t  the other calls in the deed 
for adjoincrsl, if so it rimy he teriued, was an  erroneous one, and that  
the deed will not have any effect, unless the dccrlption of the land 
conveyed as the "Town Point Plantation" is permitted to preva~l  over 
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the other and mistaken one. A similar question wzs presented and con- 
sidered in Qzlelch v. Futch, 172 N.C. 316, where, a t  p. 317, the Court 
said: "We have in the deed in question a description by metes and 
bounds in which the land in controversy is not :onveyed, and also a 
description wliich refers to another deed duly recorded by book and 
page, which gives a definite description covering the land in contro- 
versy. I t  must be admitted that if the first or specific description en- 
tirely is eliminated from the deed, according to the' evidence, the second 
or general description is sufficient, and covers the land described in the 
complaint. It matters not that the last description follows the warranty. 
The whole deed must be so construed as to give clffect to tlie plain in- 

tent of the grantor, and the parts of the deed will be transposed 
(666) if necessary. Triplett v. Williams, 149 N.C. 394; 13 Cyc. 627. 

The entire description in a deed should be considered in deter- 
mining the identity of the land conveyed. Clauses inserted in a deed 
should be regarded as inserted for a purpose, and should be given a 
meaning that mould aid the description. Every palt of a deed ought, if 
possible, to take effect, and every word to operate. A reference to an- 
other deed may control a particular description, jor the deed referred 
to for purposes of description becomes a part of tl-e deed that calls for 
it. 13 Cyc. 632; Brown v. Rickard, 107 N.C. 639; Everett v. Thomas, 
23 N.C. 232. The manifest intention of the grantor, Cronly, was to con- 
vey tlie whole of a tract of land, containing 700 acaes, more or less, be- 
ing the land conveyed to Cronly by IGrklTood, and by Williams to 
Kirkwood. I t  is in evidence that these deeds referred to cover the land 
in controversy. The fact that the metes and bounds of the preceding 
description do not cover it cannot be permitted to destroy the descrip- 
tion that does cover it. From the language of the deed an intent to con- 
vey the entire tract is plainly m::nifest, and this intent will not be de- 
feated because the grantor inserted metes and bounds that are erron- 
eous and do not cover it. As the general description is addcd, not simply 
to  set out the grantor's title, but to identify and further describe the 
tract of land conveyed, such general description -?.ill be given effect. 
The additional clause will be considered as addcd for the purpose of 
giving a more particular description." citing Rutherford v .  Lacy, 48 
No.  325; Jackson v. Barringer, 15 Johns (N.Y.) 471; Lodge v. Lee, 6 
Cranch (U.S.) 237; 13 Cgc. p. 634, note 14. It is t l m  pertinently added 
by the Court: "In the deed TVC have under consideration the second or 
general description is introduced, not solely to set out a chain of title, 
but evidently to identify, make certain, and describe the land conveyed. 
It is, in fact, an 'independent description of the land so conveyed,' and 
amply sufficient to support the deed, eliminating any other description." 
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And so we may say, with reference to the deed now in question, the 
second description was intended, and is, an independent one, which was 
intended not merely to show tlie chain of title, but to identify and more 
certainly to describe the land conveyed. I n  this connection we may we11 
refer to 3 Cyc., p. 881, where it is said: "When there are two descrip- 
tions in a deed, one of ~ h i c h  describes the premises conveyed generally 
by number or name, and the other gives a particular description by 
metes and bounds, or courses and distances, which is erroneous, the latter 
will be rejected." The following cases arc cited in the notes to support 
the text, and they appear clearly to do so: Haley v. Smestory, 44 Cal. 
132; Case v. Dextsr, 106 N.Y. 348, a t  331; and we add Slnter v. Raw- 
son, 42 Mass. (1 Metcalf) 450, and Rutherford v. Lacy, 48 N o .  3%. 

I n  the first of these cases, it is said: "But, however this may be, 
we are of the opinion that  the ranch is well described by name, (667) 
and that  the particular description was not intended to be used 
in the sense of restriction. The language is: 'A11 the undivided two- 
thirds (%)  of a11 the lands k n o ~ m  by tlie name of Rancho de San 
Vicente, situate in the county of Los Xngeles, and State of California, 
the lands of said ranch being known and described as follows.' This 
language indicates that  the dominant idea in the mind of the grantor, 
when the deed was made, was of the Rancho of San Vicente as a whole, 
and not of the particular lines or marlis by mhicli i t  n i g h t  be described." 
This being so, tlie deed must be held to convey two-thirds of tlie whole 
ranch, hoivevcr erroneous may be the particular description, citing 
Peck v. ilfallams, 10 X.T. 532; Stanley v. Green, 12 Cnl. 148. And in 
Case v. Dexter, szlpm, the Court, in discussing the same question, re- 
marlied: "This is not the c a v  of cutting down an interest or estate, 
once clearly given, by subsequent indefinite or ambiguous lnngunge. All 
the language in the deed, to which we have referred, is a part  of a 
single description, and the sole question i-, T h a t  land iu cnlhraced 
therein?" I n  Rutherford V. Lacy, s~iprn, t!le Court, after co~siclering 
the question, illustrates i t  in this way: "If A. sells to B. his farm, and 
then goes on to describe the farm by course and di>tnnce, and t l w e  is 
a niistnlie or erroneous description, t!le whole fmn will, nevertheless, 
pass; because, in the case supposed, ~t n-ns tlie ~nnnifejt  intention, 
gatlicred from the deed itself, to convey the n-hole farm. H a d  the 
grantor (the plaintiff in this case), in his deed, used any apt  or appro- 
priate words skion-ing that  it nras not his intention to convey the whole 
lot, n-e should give them effect without regard to any mere verbal ar- 
rangement or position they might occupy in the deed. B u t  as i t  is, 
without overthrowing well established principles of law, we are not a t  
liberty to construe the deed otherwise than as passing title to the whole 
lot." See, also, 5 Cyc., p. 880 (11) ; 13 ibid., p. 63-1, and note 14; Masten 



714 I N  T H E  SUPREME C0UR.T. [I83 

V. Olcott, 101 N.Y., a t  p. 158. It was upon the principle of construction 
just stated, and some of the authorities cited, tl a t  the case of Quelch 
V .  Futch, supra, was decided. That case was again before this Court, 
and is reported in 176 N.C. a t  p. 691. I t  approred and affirmed the 
former case. Chief Justice Rzrfin said, in Proctclr v. Pool, 15 N.C. at, 
margin p. 375: "Attempts have been made to discover artificial rules 
for discovering the intention, and the offices of terms of general and 
particular description defined. The truth is, no positive rule can be 
laid down; for as each subject differs in some "espects from another, 
and each writer mill be more or less precise or pe*spicuous in expressing 
himself, the n41ole instrun~ent is to be looked at, and the inquiry then 
made. Can it be found out, from this, what the party means? . . . But 

there seems to be no danger of mistaking the intention of the 
(668) parties, when a thing is given by a 11arti:ular name, by which 

it is well known, or by any other description which completely 
identifies it, although another particular be added which does not apply, 
it is true, to the thing as before desvribed, but is equally inapplicable 
to anything else. In such case the efFect of the true description ought 
not to be weakened by a further ancl unnecessar,y description which is 
false. . . . Or, as mentioned in Reddick v. Leggat, 7 N.C. 543, if one 
grant White-acre (by name), which descended from his father, White- 
acre sliall pass, though it descended from the mother; because it was 
sufficiently identified before." The general rule is, to  be sure, that a 
particular description vill control a general one, because the lam pre- 
fers the best evidence as to the intention of the parties, and when prop- 
erly considered, the particular description is more certain and reliable 
than the other one, and this rule may be preserved in its integrity with- 
out conflicting with the principle we apply here. 

By the modern and prevailing doctrine, we are required to examine 
the entire instrument and ascertain the true intention of the parties, 
for that is what the law seeks to effectuate. Kea v. Robeson, 40 N.C. 
373; Gudger v. White, 141 N.C. 507; Triplett 5 .  Wzllianzs, 149 N.C. 
394; Rowland v. Rowland, 93 N.C. 214; Beacow v. Amos, 161 N.C. 
357. 

There is, therefore, another view as to the proper construction of the 
sheriff's deed, which is conclusirely shown by his official acts after he 
received the execution against Edward AT. AIuinford. The referee finds 
with great precision that the sheriff levied the execution upon the 
"Town Point Plantation," which mas then owned by the defendant in 
the execution; and further, that he advertised ancl sold the same. Mr. 
Freeman, in his valuable treatise on E:xecutions, sriys that any descrip- 
tive words ~ ~ h i c h  ~ ~ o u l d  be sufficient in a volurtary conveyance are 
equally adequate in a conveyance made by the sieriff or other officer. 
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Furthermore, descriptive words which are inadequate in voluntary con- 
veyances are not necessarily so in a sheriff's deed, because they may be 
made certain by its recitals and other writings which are thereby so re- 
ferred to that  they may be properiy considered as a part  of the deed 
for the purpose of malting its descriptive language more perfect. Thus, 
such a conveyance is ordinarily preceded by  a levy and advertisement 
of sale, and often by a certificate of purchase, some or all of which are 
referred to in the deed. Hence, in additlon to the r ~ o r d s  used for the 
purpose of description, i t  usually appears from the recitals tha t  the land 
intended to  be conveyed is that  levied upon under n writ designated, 
and is that  land which, a t  a time named,  as advertised for vile, and 
afterward sold, and, though the desriptive words in the deed may be 
inadequate, or, m some respects, erroneous, sue11 inadecjuacy may be 
made adequate or such error corrected by reference to the officer's re- 
turn of his levy, or his notice of sale, or to tha t  part  of his re- 
turn stating the property sold, and the person by whom i t  was (669) 
purchased. I n  either event, we think the description must be re- 
garded as sufficient to divest the title of the judgment debtor if all 
doubt is renioved by incorporating in it the information derived from 
these various writings, all of which merely constitute successiv~ steps 
in a proceeding of ~ l i i c h  the deed is but the last. 1 Freeinan on Esecu- 
tions (3 Ed.) ,  pp. 1914 and 1913. rind he further says: "It i,, hy no 
means essential that ,  from a mere inspection of thc dcwiption, the 
court should be enabled to know n-hat lands are intended. The tract 
may be designated by ionic name not unrlerstood by the court b l ~ t  
perfectly familiar to all per.ons acqilninted vi th  the ne:gllbor!~ood in 
mliich the land is situated. Evidenrc may a l ~ ~ a y s  bc r ece i~ed  to show 
the significance of such n name, or to s h o ~  that  any otl~ci. dewiptive 
words, tilough apparcntlp meaninglev or uncertain, do in fact cle-i~nate 
a particular tract in such a nianncr that  it. identity 71-ould be appnrent 
to  all persons to whoin i t  is fan~iliar. 

I n  this case it is expressly found as focts that the sheriff leviecl the 
execution upon the "Ton11 Point Plantation"; tlist he advcrtiscd it for 
sale, and sold it, by tha t  nome, i t  being n well known tract  of land in 
the particular section where i t  is situated. If not linowjng its precise 
bouadnrie~, he at le~npted to d e w i b e  them and fnilcd to do so, the de- 
scription by its name will be eilfficient, otllerwi-e the deed ~ o u l d  be m- 
effectual to convey the land "levied cpon, advertised, and sold by the 
sheriff," as found by the referee (falsa denzonst~atio no12 nocet). "Xddi- 
tion of falqe or mistaken descriptions in a deed n-ill not frustrate the 
grant if there are others sufficiently clear to identify the thing intended 
to be granted." D o e  v. Jackson, 1 S. & 81. 494. See, also, Sheruood 
v. Whiting, 54 Conn. 330, where the subject is fully discussed with a 
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copious reference to the pertinent authorities. And in Slater v. Breese, 
36 hlich. 71, a t  p. 60, i t  is said by the Court: ('It is not essential to 
the validity of a grant tha t  the prol~erty should be so described as to 
avoid the necessity of an  appeal to t.xtrinsic proofs to apply the grant 
to  the property. The subject-matter must undoubtedly be so ear-marked 
in the grant as to be capable of being distinguished from other things 
of tlle same kind. But  it is aln-ays competent to fix and identify by 
extrinsic proof the natural  monument^; and other mdges of identity and 
connect the description in t!le deed w t h  tile illaterial subject-matter 
dealt with by it. Tile property to be granted may have a particular 
name by reputation, and if so, i t  may be describe11 by such name, with- 
out givlng monuments, boundaries, or tlie like; and outside evidence 
may be resorted to, to apply the name to that  wh~cli  i t  signifies. Indeed, 
the instances are rare in which no help whatever is required. If the 
means are given in the g17ant, either by a name of notoriety or by speci- 

fied n~onuinents and other definite particulars, t o  identify the 
(670) thing meant to be granted, with the a d  clf outside examination 

and proof to fix and determine the (identjty of the) name with 
the  thing, the description is printa facie sufficient. And omitting to name 
the state, county, and ton-nship will not prejudice where other adequate 
elements of identification exist. 

"It is also well settled that  if there are descriptive signs satisfactorily 
ascertained which designate the thing meant to be granted, the addition 
of circum-tances or accoml)animents which are untrue will not defeat 
the grant. They may be rejected. This principle is confirmed and its 
application illustrated in numerous cases. Now, it is quite plain that  
the descriptive part  of coniplainant's mortgage 11as some inaccuracies, 
but i t  is equally plain that  the t e r m  of the description, when taken 
together, are abundantly sufficient, with such aids as are admissible, to 
identify the land." This case refers to many authorities in support of 
the principle. 

I t  was said by Justzce Ashe, in Credle v. Hays, 88 N.C. a t  p. 324: 
"In our case the intent of the parties to the deed froin the sheriff to 
Tilson Credle to convey tlie land owned by B. F. Credle (the defendant 
in the execution under which i t  was sold) manifestly appears from the 
deed itself; and if the calls of courses in tlie deed should be held to be 
the true boundary of tlie land conveycd, the inten, of the parties would 
be entirely disappointed," bccaure, as he adds, the deed, if read accord- 
ing to the calls, does not cover the land evidentlj. intended to bs con- 
veyed, and therefore ~ o u l d  be ineffect,ual, and that  would be the result 
in this case, uii les tlie other description, "Town Point Plantation," is 
taken to be the true and controlling description (Quelch v. Futch, 
supra), i t  having been found by the referee to be not only an  accurate 



N.C.] SPRING TERM, 1922. 717 

SALES Co. 2;. WHITE. 

one, but  also tha t  the tract  of land thus described 1s in itself Tvell known 
to  thobe living In tlie eo~n~nun l ty  or locality, nliere ~t 1. s~ tuated ,  and 
has well defined l m e ~  and b o ~ ~ n d ~ i i ~ e -  See Lodge, Lessee 6. Lee, supra, 
nliere only pait  of the 1?1nnd n a -  de-cltbetl by dcfinlte calls, nlicn dl. 
of it n-ns intended to pa-s to t l ~ e  grantee. Rii the~ford v. I d c r y ,  46 ;\lo. 
423; Jackcon v. Ka~r~~ lqc r . ,  15 Jolmbon 471; 13 Cyc p. 654, note 11 

B e f o ~ e  c l o h g ,  n e  should call attention to tlie fact that  In F e ~ g v s o i ~  
v. F z b ~ c  Co., 182 N C. 731, n e  1i:tt-e lcccntly considered the quebtlon as 
to  yxmfic slid gencral descilptloli- 11; deeds, and other ~nstrurnent,, 
c l t q  and coim:cl l tq  upon (,)?ieLcil I . F'iitth, su7na, thougii one of the 
dcscr~pt~ons In the Ftrguaon case, si,p~cl, n a s  by metes and bounds and 
the otlier so to a ccrtaln extent. But  the ccisc has zome bearlng upon 
t h s  one, and lllu?trate> the plincq)le that  the 1,in seeks for the intention 
of thrl partleu, and nil1 enforce ~t nhen i t  can be asccrtalnetl, and e s p -  
cially a 0  ~vlicn it I> manliest. 

The  defendants contend tha t  there are otlier dlficult~es for 
the plamtlffs to overcome before they can establish a title to  (671) 
the land or timber, but it is unnecessary to con-~der t lmn ,  the 
decision of the question as to the sheriff's deed bemg sufficient to settle 
the controversy. 

The  reference having been by consent of the parties, the plaintiffs 
r e r e  not entitled to liave issues submitted to  tile jury. 

We have not d~ssusscd the quest~on of adverse possession, as  that  
was settled by tlie finding that  there had been none, the tltle to  the land 
having been coritinuously in dlspute. 

TT'e find no error in tlie record, and therefore sustain the judgment. 
Affirmed. 

Cited: Freeman v. Ramsey, 169 hT.C. 795; Penny v. Battle, 191 S.C.  
223; Realty Corp. v. Fzsizer, 216 N.C. 200. 

CAROLINA SALES COMPLVY v. WHITE & WILDER. 

(Filed 22 February, 1022.) 

(For digest, see Johnson  v. Yates,  atzfe. 24.) 

CLARK, C.J.. di-senting. 

APPEAL by plaintiff from Decin, J . ,  a t  June Term, 1921, of Duna.4~.  
I n  the nLow case, upon fncts eulsstantially similar to those presented 

in Johnson v. Yates, supra, there was judgment for defendants, who 
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held the property for repairs done a t  the instance of the purchaser of 
the automobile in possession of and using same with assent of the 
mortgagee. 

W .  G. Bramham for plaintiff .  
Bryant  & Brogden for defendant. 

PER CURIAM. For the reasons stated in Johxson v.. Yates ,  supra, 
the judgment in the instant case is 

Affirmed. 

CLARK, C.J., dissenting: This case presents the same point as in 
Johnson v. Yates ,  ante, 24, which is whether the vendor, who has se- 
cured the balance due on the purchase money for an automobile by a 
mortgage duly registered in the proper county, loses his priority by the 
fact that a mechanic in another county has subsequently placed re- 
pairs on the machine without the knowledge or consent of the mort- 
gagee. It is sufficient to refer to what has been said upon the same 
point in the dissenting opinion in Johnson v. Yates ,  supra, at p. 31. The 
mortgagor is simply a tenant a t  will to use the machine, and has no 
implied authority to "improve the owner out of his property." 

The danger of improving the owner out of his property is emphasized 
by the fact that in this case there is a balance stdl due the vendor on 
his mortgage of $430 and the lien asserted for repairs is $177. 

Cited:  Motor  Co.  v. Motor Co., 197 N.C. 375; Will is  v. Taylor,  201 
N.C. 469; Finance, Inc. v. Thompson,  247 N.C. 146. 

(672) 
JOHN D. WESTBROOK, 1x0. V. J. 13. McCRARP COMPANY, INO. 

(Filed 15 March, 1922.) 

Principal and Agent. 

APPEAL by plaintiff from Horton, J., a t  December Term, 1921, of 
CHOWAN. 

W .  D. Pruden for plaintiff .  
Tooly & McMul lan  for defendant. 
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PER CURIAM. This action was brought to  recover damages of the 
defendant because i t  had falsely represented itself to be the agent of 
the town of Belhaven for the purchase of certain material - jute and 
steel - which thc t o r n  needed in the construction of a light, water, and 
sewerage system. At the conclusion of the evidence, and on defendant's 
motion, the court ordered the action to be dismissed as on a nonsuit, 
and plaintiff appealed. This was done, as me infer from a careful ex- 
amination of the record, because it appeared that the defendant was 
acting rightfully as agent of the town at the time the goods were or- 
dered, without regard to subsequent events, by wl~ich the to~vn,  by  the 
action of the court, was deprived, a t  Icast temporarily, of the power 
to proceed in the matter, tvliicli power via. eventually restored. The de- 
fendant was in no default in its dcnlinga with the plaintiff, and not 
liable to it, as alleged, and the nonsuit was, therefore, properly ordered. 

The plea of the statute of limitations may present more difficulty, but 
i t  is unnecessary to discuss i t  here. 

No  error. 

B. E. HAGOOD v. J. C. HOLLAND, ET AL. 

(Filed 15 March, 1922.) 

Contracts-Damages. 

APPEAL by defendants from Lyon, J., a t  October Term, 1921, of 
CRAVEN, in an action to recover damages for an alleged breach of con- 
tract. From a verdict and judgment in favor of plaintiff, the defen- 
dants appealed. 

Moore R. Dunn for plaintiff. 
Ward R. Ward for defendants. 

PER CURIAM. Affirmed on authority of same case, reported 
in 181 N.C. 64, where the facts are fully set out. They need (673) 
not be repeated here. The case seems to have been tried sub- 
stantially in accordance ~ i t h  our former opinion. 

hTo error. 
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C. L. ABERNETHY ET AL. V. JOHN H. G0D:ETTE ET AL. 

(Filed 13 March, 1922.) 

Attorney and Client-Coiitracts-Fees-Evidence--~~overy-Question~ 
for Jury-Trials. 

Where there is evidence tending to show that after an attorney had been 
engaged professionally by his client, they entered into an agreement as  t o  
the amount of compensation to be paid, owing to t le fiduciary relationship 
of the attorney, the parties are not on equal terms; and the reasonableness 
of the amount agreed upon nlay be inquired into by the jury, upon the 
evidence; and an instruction that the client will bl? bound by their agree- 
ment, excluding an inquiry into the reasonableness of the fee, is rerersible 
error. Stcrn G. Hun~aqz, 182 N.C. 422, and Casket Go. v.  Wheeler, 182 X.C. 
439, cited and applied. 

APPEAL by defendants from Lyon, J., a t  November Term, 1921, of 
CRAVEN, in an action to recover the face value of a promissory note. 
From a verdict and judgment in favor of plaintiffs, the defendants ap- 
pealed, assigning errors. 

Ward R: W a r d  and Charles R. T h o m a s  for plaintiffs. 
E. M.  Green and R. A. ATunn for defendants. 

PER CURIAM. The note upon which this suit i3 brought, as alleged 
in the complaint, "was made, executed, and delivered by the defendants 
to the plaintiffs for balance due for professional sorvices rendered, and 
t o  be rendered by  the plaintiffs, as attorneys, to the defendant John 
H. Godette, a t  the special instance arid request of both of the defen- 
dants, John H. Godette and J .  Mr.  Belangia." 

Briefly, the circumstances undpr which said note was signed and de- 
livered Jvere as follows: I n  December, 1918, Jo111 H. Godette n s  a 
deserter from the United States .4riny, hiding out or concealing him- 
self in the woods of Craven County. H e  sent his vodefendant Belangia 
to New Bern to employ counsel to represent him arid to assist in getting 
him out of his trouble. Belnngia called upon the plaintiffs, and we now 
quote from the testimony of Mr. Ahernethy: 

"Mr. Belangia came to our office and sa d, 'I have a colored 
(674) man that  I am interested in, and I want y ~ u  to see if you can 

get him out of trouble.' I asked him IT-hat kind of trouble he was 
in, and he told. me he had left camp -- deserted. I said, Mr.  Belangia, 
i t  is a difficult thing to do, and I don't like to engage in that  kind of 
business. I t  will cost you a good deal of money. I n  the first place, I 
have got to take your boy to camp, it is a long trio, I am just as busy 
here in the office as I can be a t  this time, and, more than that, i t  sub- 
jects a man, more or less, to criticism, but I am i r ~  the practice of law 
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for legitinlate busineas, and I will do it if you folks will pay the price. 
H e  asked me n-hat it ~ o u l d  cost him, and I said, i t  will cost you a t  
least $3,000. H e  replied, 'That is too much.' About that  time Air. 
Willis came in tlie office and we talked it over, and we agreed on a price 
of $2,000. I said, the only way is to take this boy back to camp and lay 
our cards on the table. Mr.  Belangia said tha t  looked to him like the 
only thing to do. H e  said lie would carry us d o m  to where this fellow 
was. Late that  nftcrnoon he got one of these cofiin Fords and a colored 
man and started Mr.  Willis and me donm to Harlowe. It was a dark, 
rainy day and night came on pretty soon. H e  took us to a colored man's 
house on the road near Harlom-el and, when we went in, there was John 
sitting in tliere, c a l n ~  and serene. I had linown John before. Mr.  Be- 
langia did most of the talking, and said to him: 'I have arranged with 
this man to get you out of this trouble, how much money have you 
got?' John then began to pull bills out - they wcre pinned with safety 
pins all around in his clotlies. H e  pulled out four or f ire hundred dollars, 
and said tha t  was all he had. Mr.  Belangia said to him, 'Well, I mill 
lend you some,' and he went down in his jeans and turned it over to Mr. 
Tf'illis and me. I never had so n u ~ c h  money in my  life. R e  then said, 
'What are you going to do about this other thousand?' They liad made 
up a thousand right tliere. I said, 'Have you any property?' H e  then 
said he would sign a note with John for the other thousand. I said, 'We 
mill have to discount the note or get the nioney on i t  from the bank.' I 
then tore a leaf ollt of Tome kind of a book tliere and Mr. Willis had a 
fountain pen. I wrote the note, I think, and they signed it, and we left. 
I told Jolin I thwght  it Tvas bcst for him not to go to New Bern. I said, 
'I tliinli you liad better join me tomorrow night and I will take you on 
to Charlotte.' . . . TTlien we arrived a t  camp I was introduced to tlie 
Judge Advocate. Some of his people lived in Kew Bern, and we talked 
about that  for a little ~vhile, then I wid to him, 'Judge, I don't reckon 
yon ought to charge this fellow with desertion; he just got ready to l ~ a v e  
and left.' I told him I llad tlic negro out tlierc in the automobile. He  
said, 'I expect n-e can fix it up, hut you r i l l  h a w  to dcli~yer your man.' 
I called John in and he snitl, 'Bosq, I just went home because my  fo11cs 
were sick.' I said, '.Judge, Mr.  Willis tried to get John exempted 
from the draft on the theory of age; he can send you the papers. (675) 
I said, 'You know tlie negro's character.' H e  answered, 'Well, 
tha t  is all right; you can go on back and I will look out for ,John.' I 
went on to Tf'ashington to attend to some business matter there. and 
when I got home John was there with an  honorable discharge and $60 
bonus, so Mr.  Belangia said." 

Cross-examination: "We went down to Dove's house that  night wher- 
ever it was, and met John, and collected $1,000 and got the note. The 
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next time I saw him was when he met me on the train a t  Clark's and 
I carried him to Charlotte. . . . We were in Charlotte all day long. 
I stopped a t  the Selwyn Hotel, and I arranged .with the cook there to 
feed John, and some time in the afternoon I carried John out to the 
camp. I left Charlotte some time that night, and the next time I saw 
John he was back home. The service that I rendered him was that  I 
got him released of this charge and got an honorable discharge. The 
man gave me to understand that he would take care of him. I ex- 
pected to see John in a few days. They said if they needed me they 
would let me know." 

In regard to the reasonableness and amount of plaintiffs' charges, his 
Honor instructed the jury as follows: 

"Now something has been said about exorbitant charges. You have 
nothing to do with that. The people have a constitutionnl right to make 
contracts, and if they make a bad or unfortunate contract when there 
is no fraud or misrepresentation i t  is enforceable against them. You 
have nothing to do with the charge. That  is :L matter between the 
parties who enter into a contract." 

To  this instruction the defendants except and assign same as error. 
We think the instruction was erroneous under the doctrine announced 
in Stern v. Hyman, 182 N.C. 422. It will be obse~ved that the note was 
given "for services rendered and to be rendered." There is evidence, 
other than that quoted above, tending to show that the relation of 
attorney and client existed a t  the time of and prior to the agreement 
which resulted in its execution. This is not admitted by the plaintiffs, 
but the circumstances are such as to require a submission of the ques- 
tion to the jury. Of course, the instruction was correct, if no fiduciary 
relation existed a t  the time. Casket Co. v. Wheeler, 182 N.C. 459; 
Elliott on Contracts, sec. 2866. 

New trial. 

R. C. POWELL v. CAMP MANUFACTURING COMI?ANY; C. B. PAGE v. 
CAMP MANUFACTURING COMPANY. 

(Filed 22 March, 1922.) 

APPEAL by defendant from Devin, J., a t  August Term, 1921, of 
DUPLIN, in an action to recover damages for an a'lleged negligent burn- 
ing of plaintiffs' timber. 
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From an adverse verdict and judgment, the defendant appealed, 
assigning errors. 

George R. Ward and Ward & Ward for plaintiff. 
Stevens, Beasley & Stevens for defendant. 

PER CURIAM. This case was before us a t  the Fall Term, 1920, and 
is reported in 180 N.C. 330. The facts were set out fully by Walker, J., 
in delivering the opinion on the former appeal, and need not be re- 
peated here. From a perusal of the record i t  appears that the case has 
been tried in substantial conformity with the law, as heretofore de- 
clared, and the present judgment must be affirmed. 

No. 223, Powell v. Mfg. Co., being an action for damages arising out 
of the same fire and caused by the same engine, for like reason must 
be affirmed. See, also, Williams v. Camp Mfg. Co., 177 N.C. 512. 

I n  both cases we find 
No error. 

W. A. BURCH, ADMINISTRATOR v. J. D. BUSH. 

(Filed 29 March, 1922.) 

APPEAL by defendant from Bond, J., a t  November Term, 1921, of 
FRANKLIN, in an action to recover moneys alleged to be due the 
plaintiff, and withheld by the defendant, on a logging and lumbering 
contract. 

Upon denial of liability and issues joined, the jury returned the fol- 
lowing verdict: 

"1. Was the administratrix of S. L. Burch really able and willing 
to finish cutting the timber according to contract? Answer: 'Yes.' 

"2. Was the administratrix of 8. L. Burch kept from cutting the 
timber according to contract by any act of the defendants Bush & 
Company? A n s ~ e r  : 'Yes.' 

"3. What damage, if any, did defendants Bush PE Company 
sustain by failure of administratrix of Burch to cut said timber (677) 
according to contract? Answer: 'Nothing.' 

"4. What  sum was withheld by defendants Bush & Company under 
10 per cent clause of contract? Answer: '$445.' 
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i t r  3 .  I n  what sum, if anything, is estate of S. L. Burch indebted to  
defendants Bush R: Company by reason of overpayments on measure- 
ments? Answer: 'Nothing.' " 

From a judgment on the  verdict in favor of plaintiff, the defendant 
appealed. 

William H .  and Thomas IV. Rufin for plaintij'. 
Willis Snzith for defendant. 

PER CURIAM. Affirmed on authority of same case, Burch v. Bush, 
181 X.C. 125. 

No  error. 

J. TV. BROOKS v. ORANGE RICE MILL COMPANY. 

(Filed 12 April, 1022.) 

APPEAL from Conno?, J., a t  December Term, 1921, of NEW HAN- 
OVER. 

It appears that  plaintiff, a citizen of this State, having a cause of 
action against the Orange Rice Mill Company, a foreign corporation, 
instituted this suit in the Superior Court of N w  Hanover County, 
and sought to establish jurisdiction by attaching the proceeds of a cer- 
tain draft in the hands of the American Bank and Trust Company of 
Wilinington, X. C., it being alleged that  said funds belonged to the de- 
fendant. Thereafter, on 29 March, 1920, the  Orange Kational Bank of 
Texas w , s  allowed to intervcne and set up its claim of title to the pro- 
ceeds of said draft. 

I n  a former trial the cause was tried on an  issuc~ of ownership of the  
intervening bank, and a t  the close of the eviden:e the court charged 
the  jury that  if they be l i e~ed  the evidence they .,vould answer the is- 
sue of ownership in favor of the intervener, and from judgment on the 
verdict plaintiff appealed. 

On the hearing of said appeal this Court reveried the action of the  
trial court, holding that  on the evidence intr0duc1.d by the intervener 
there were facts requiring that  the issue of owner3hip be submitted to  
the jury. This opinion having been certified down, the present trial was 
had, and the cause submitted to the jury, on an issue as to claim of 
ownership by intervener, and as to indebtedness o ;  the nonresident de- 
fendant to plaintiff. 
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There was verdict against the intervener, and establishing an  
indebtedness of defendant to plaintiff of $325 and interest from (678) 
26 December, 1919. Judginent on the verdict, declaring said in- 
debtedness and appropriating the funds attached to extent requircd to 
satisfy the judgment and costs. Intervener excepted and appealed. 

Ruark & Campbell for plaintiff. 
Rountree & Davis for interzfener. 

PER CURIAN. There is no reason shown for disturbing the results 
of this trial. I t  was earnestly urged for appellant tha t  there was no 
evidence in denial of the intervener's claim of ovnership, but this 
same position was taken on the former trial, and thc Court then held 
that  on the test~mony of the intervener, there were facts in evidence 
challenging its claim, and requiring that  the issue be submitted to the 
jury. See Brooks v. Xi11 Co., 18.2 K.C. 258. On practically the same evi- 
dence, the  court, in pursuance of said decision, submitted the cause to 
the jury, who have found, as stated, against the intervener's claim. 

We find in the present trial 
No  error. 

W. D, TEAL ASD J. F. THOMAS v. J. S. LILES, RECEIVER OF THE POLKTON 
LUMBER COMPANY. 

(Filed 26 April, 1922.) 

Appeal and Error - Counterclaim-Demurrer-Fragmentary Appeals - 
Dismissal. 

Where there is neither verdict nor judgment upon the plaintiffs' a l lepd 
cause of action, defendant's appeal from an order sustaining the plaintiffs' 
demurrer to a counterclaim set up in the answer, is fragmentary, and ~v i l l  
be dismissed. 

APPEIL by defendant from Lane, J., a t  November Term, 1921, of 
ANSON. 
This is an action to recover for 43,187 feet of lumber a t  $22 per 1.000 

feet, delwered by plaintiffs to defcndnnt, and accepted by thenl. To  the 
complaint the defcndanta set up a counterclaim for breach of contract 
in failing to innnufacture lumber of certain timber, and aqking judg- 
ment for $13,938.66 damages. The court sustained the demurrer of 
plaintiffs to the counterclaim, and the defendant appealed. 
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A. A. Tarlton and Robinson, Caudle & Pruett for plaintiffs. 
(679) B. V.  Henry and McLendon & Covington for defendant. 

PER CURIAM. The court having sustained a cle~nurrer to the coun- 
terclaim, the defendant appealed, and asks this Court to reverse the 
judgment sustaining the demurrer on the counterclaim, and that a jury 
trial may then be had on the counterclaim. There was no verdict or 
judgment upon the plaintiffdl cause of action, and no judgment as to the 
costs. This Court has uniformly adhered to its iuling that it will not 
entertain a fragmentary appeal. 

The whole subject was recently fully discussed with the fullest cita- 
tion of authorities, and upon the reason of the thing, a t  last term, in 
Cement Co. v. Phzllips, 182 X.C. 439, citing very numerous authorities. 

That  decision was cited with approval a t  last term by Adams, J., in 
Farr v. Lumber Co., 182 N.C. 727; and also in Leroy v. Saliba, ibid., 
757. 

The rules of practice are well settled, and well known to the profes- 
sion, and are based upon the soundest reasons in the dispatch of the 
public business by the courts, and a slight attention to them would 
avoid such inadvertances as in this instance. 

Appeal dismissed. 

MINNIE WITTY v. T H E  NATIONAL COUNCIL OF T H E  JUNIOR ORDER, 
UNITED AMERICBN MECHANIC S. 

(Filed 3 May, 1922.) 

Affirmed under the principle announced in Evans v. Junior Order, ante, 
358. 

APPEAL by defendant, from Long, J., a t  January Term, 1922, of 
GUILFORD. 

Civil action. Judgment for plaintiff; appeal by defendant. 

N .  L. Eure and R. C.  Strudwick for plaintiff. 
Douglass & Douglass and Murray Allen for defendant. 

PER CURIAM. Without waiving a trial by jury, the parties agreed 
on the facts. The defendant, a secret fraternal o~der ,  is the supreme 
governing body of the Junior Order, United American Mechanics, and 
maintains a Funeral Benefit Department. In  May,  1913, E. M. Witty 
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became a member of Pleasant Garden Council, and his name was en- 
rolled in said Funeral Benefit Department; but on 17 February, 1915, 
his name was stricken from the roll of Pleasant Garden Council, 
and did not thereafter appear in the record of membership on (680) 
file in the Funeral Benefit Department of the defendant. Said 
Witty was reinstated in Pleasant Garden Council on 10 March, 1917, 
and remained in good financial standing until his death, which occurred 
on 17 August, 1919. When he was reinstated his name was given the 
recording secretary, to be sent to the Funeral Benefit Department for 
enrollment, but it was not sent. The name of J .  E. Newman twice ap- 
peared on the roll of the Pleasant Garden Council on file in defendant's 
Funeral Benefit Department, and monthly assessments of the local 
council were paid to this department up to the time of Witty's death 
on the double enrollment of Newman's name. This double enrollment 
was made pursuant to the application of the recording secretary of the 
local council. Only one J. E. lu'en~nan was a member. The plaintiff is 
the legal dependent of E. AI. Witty, and her contention is that the 
assessments paid by him to the local council were remitted to the de- 
fendant and erroneously credited to tlie double enrollment of Newnian. 
I n  response to the issue, the jury awarded $500 as the amount of the 
defendant's indebtedness to the plaintiff. 

There are fifteen exceptions in the record, all of which in the last 
analysis are directed to the legal proposition that the Pleasant Garden 
Council was the agent, not of the defendant, but of the plaintiff. In  an 
opinion rendered a t  this term in Evans v. Junior Order, ante, 358, the 
question has been resolved against the defendant's contention. There 
it is said: "Since the Funeral Benefit Department is formed for the ex- 
press purpose of paying funeral benefits to the members of the order, 
and as the defendant chooses to do the funeral benefit business through 
the local councils, i t  thereby makes the local or subordinate council its 
agent for the purpose." The judgment is, therefore, 

Affirmed. 

Cited: Gurley v. Junior Order, 215 N.C. 794. 
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J. H. CLARK AX11 WIFE, &I. J. CLARK V. C. A. BROADWAY. 

(Filed 2 June, 1922.) 

APPEAL by defendant from Daniels, J., a t  November Term, 1921, of 
LENOIR, in an action to determine the true location of the boundary line 
between the lands of plaintiffs and t l ~ e  defendant. 

From a verdict and judgment in favor of pl~intiffs, the defendant 
appealed. 

Moore & Croom and Cowper, Whitaker & Allen for plaintiff. 
(681) Rouse & Rouse for defendant. 

PER CURIAM. This was a proceeding by adjacent landowners to 
settle a dispute as to the true location of the dividing line between 
their respective properties. The land claimed by the feme plaintiff is 
known as a part of the Council Hooten lands, and the land claimed by 
the defendant is known as the Jesse W. Broadway land. Both tracts are 
located in Contentnea Seck Township, Lenoir Ccunty. 

J. SV. Grainger purchased the Hooten lands in 1891 and conveyed 
same to feme plaintiff in 1900. The same J. SV. GI-ainger purchased the 
Broadway land in 1890, and conveyed this land :o defendant's prede- 
cessor in title in tlie year 1903. 

Counsel on both sides have filcd interesting and elaborate briefs; but, 
as we view the contentions of the parties, the case8 seems to have been 
tried in substantial conformity to the law appertaining to the facts, and 
we have found no ruling or action on the part of the learned judge 
which mould warrant a reversal or an order for a rew trial. The verdict 
and judgment will be upheld. 

No error. 

APPEAL by defendants from Brock, J., a t  October Term, 1921, of 
B c ~ c o l \ r n ~ ,  in an action, under C.S. 1743, to quiet ;itle, or to remove a 
cloud therefrom, and to have the plaintiffs declnrzd to be the undis- 
puted owners of the lands described in the complaint. 

From a verdict and judgment in favor of plaintiffs, the defendants 
appealed, assigning errors. 
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STATE 'U. BALDWIN. 

Jones, Willzams R: Jones for plaintiffs. 
Martin, Rollins & Wright for defendants. 

PER CURIAK The controversy on trial na~rowed itself principally 
to  questions relating to adverse possession under color of title. After a 
careful reading of the record, we are convinced that  the case has been 
tried in sub&mtial conformity with the law as bearing on the subject, 
and v e  have found no sufficient reason for disturbing the result below. 
Upon the question of adverse possession, His Honor followed 
closely the decisions of this Court in the cases of Alexander v. (682) 
Cedar Works, 177 N.C. 137, and Locklear v. Savage, 159 N.C. 
236. 

We have found no reversible or prejudicial error. 
K O  error. 

STATE v. GED BALDWIN. 

(Filed 2 June, 1922.) 

Intoxicating Liquor - Spirituous Liquor-Assisting in Manufacture--In- 
structions-Appeal and Error. 

In  an action for the nnlawfnl manufacture of spirituous and intoxicating 
liquor, an instruction of the court, considered in its entirety and with 
reference to the evidence, that put the burden on the State to prove defen- 
dant's guilt besond a reasonable doubt, and in effect to find him guilty if 
he took part in the nlanufactnrr, though he had not alone produced the 
completed product, is not reversible error. 

APPEAL by  defendant from Brock, J., a t  November Term, 1921, of 
BUNCOMBE. 

The defendant m s  prosecuted for the unlawful manufacture of 
spirituous and intoxicating liquor. The officers found a still site five or 
six hundred yards from the defendant's house - about 100 yards from 
his cornfield and 20 feet from his pasture, t h e e  or four barrels of beer, 
fermentcrs filled with beer, and a tllumping keg used to put low n-ine 
in. They found tracks a t  the still and fol!oved them tlirougli the corn- 
field into a branch frorn n-hich there was a path leadlng to thc de- 
fmdant 's  house. The tracks corresponded with tracks made by defen- 
dant the (lay hcfore hi. arrest. They were described as "peculiar," the 
sole having the appearance of cleats or "straps run not all the  way 
across." The still and furnace had bcen pulled out;  wood was found 
there, some of ~ ~ h i c h  had been taken frorn the furnace. The worm was 
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not found, but the cap was, and the beer was about ready to be made 
into whiskey. The defendant introduced no evidenc~?. His Honor charged 
the jury that the burden was on the State to satisfy them beyond a rea- 
sonable doubt that the defendant had engaged in the manufacture of 
liquor, that i t  was not incumbent on the prosecut on to show that the 
defendant actually distilled the liquor within any specified time, but 
if the jury were satisfied from the evidence beyond a reasonable doubt 
that the defendant, within two years prior to the inding of the bill of 
indictment, "went there, either himself or with others, and made this 

beer, whether you find that he had actue,lly distilled any of 
(683) the beer or not," it would be their duty tc return a verdict of 

guilty. The defendant was convicted, and from the judgment 
pronounced he appealed. 

Attorney-General Manning and Assistant Attornsy-General Nash for 
the State. 

Mark W. Brown for defendant. 

PER CURIAM. The defendant's exception presents the question 
whether the instruction as to the manufacture of the beer constitutes re- 
versible error. The charge must be considered in it3 entirety, and must 
be construed with reference to the evidence. Hotlges v. Wilson, 165 
N.C. 323; Donne11 v. Greensboro, 164 N.C. 332. His Honor, after tell- 
ing the jury that the defendant could not be ccnvicted unless they 
should find from the evidence beyond a reasonable doubt that he had 
engaged in the manufacture of liquor, gave the further instruction that 
if they should find from the evidence beyond a reasonable doubt that 
the defendant, a t  any time n~ithin two years before the indictment was 
returned, had manufactured the beer, whether or .lot he had actually 
distilled it, they should return a verdict of guilty. Considered as an 
isolated proposition, the instruction would probably be subject to criti- 
cism, but when we consider the charge as a whole and in the light of 
the evidence we construe the instruction as meaning that if the jury 
should find from the evidence that the defendant made the beer they 
should then find that he was engaged in one of the processes of the un- 
lawful manufacture of liquor, and if engaged in such process, he was 
engaged in such unlawful manufacture, and was guilty, as charged in 
the indictment. This interpretation brings the instruction within the 
principle discussed in S. v. Blackwell, 180 N.C. 733. While the defendant 
had not produced the completed product, he was engaged in the pro- 
hibited manufacture. The instruction should have been more definite, 
but we are not prepared to say that it constituted rmeversible error, The 
other exceptions are untenable, and require no discussion. 
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The judgment is 
Affirmed. 

STATE v. ROSCOE SIRIRIONS. 

(Filed 22 February, 1922.) 

1. Intoxicating Liquor - Spirituous Liquolc-Possession-Evidence-fie- 
sumption-\\'arrant-Search and Seizure. 

The defendant was seen entering with a suit-case into a house of another 
by the officers, and upon their following him, he endeavored unsuccessfully 
to escape by the back door, and when the suit-case was opened, it mas 
found to contain eight quarts of liquor that smelled like brandy: Held, the 
seizure of the liquor under the circumstances did not require a search war- 
rant. 

2. S a m o U n l a w f u l  Transportation. 
Where the defendant has been arrested and eight quarts of spirituous 

Iiquor found in a suit-case he was carrying into the house of another, its 
possession is prima facie case of the unlan-fnl purpose of sale, sufficient to 
convict him thereof; and, also, for unlawfully transporting the same. C.S. 
3379. 

3. Intoxicating Liquor-Spirituous Liquor-Seizure-Unlawful Poseession 
-Evidence. 

Where the prima facie case of unlawful sale of spirituous liquor arises 
from the possession, its capture by the officers is not illegal, and its being 
given to the jury for them to taste and smell, in corroboration of the other 
evidence, is not erroneous; and the liquor being the corpus delicti, such evi- 
dence would be competent had it been unlawfully seized, or in the illegal 
possession of the oficers. 

APPEAL by defendant from Horton, J., a t  November Term, 1921, of 
PASQUOTANK. 

The defendant was indicated in three counts: 

1. Having in his possession a quantity of intoxicating liquors for 
the purpose of sale, to wit, nine quarts of grape brandy. 

2. Transporting the same from one point within the State to another 
point in the State. 

3. The receipt of the same in fifteen days. 

General Verdict of guilty. Judgment. Appeal by defendant. 
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Attorney-General Manning and Assistant Attorney-General Nash  
for the State. 

Aydle t t  & Simpson and Thompson tQ Wilson fo;- defendant. 

CLARK, C.J. The evidence for the State was that  the chief of po- 
lice of Elizabeth City, accon~panied by two officeris, about 11 o'clock a t  
night, went to the house where Bessie hlcGee lived. Soon after they ar- 
rived an  automobile drove up and three persons got out, to wit, the de- 
fendant (Roscoe Simmons) and two others. Sirninons was carrying in 

his hand a grip and went with i t  into the house. Sending one of 
(685) his men to the back door of the house, the chief of police, with 

the other officer, immediately followd the parties into the house. 
The defendant seeing the officers entering a t  thr: front attempted to 
make his escape a t  the rear, though he testified tha t  he went to the 
back porch to get some water. The grip that  Simmons carried into the 
house, when examined by  the officers, v a s  found to contain eight quarts, 
which smelt like peach brandy, and they testified tha t  in their opinion 
it was intoxicating liquor. The officers arrested Simmons and Bessie 
McGee, and took charge of the grip with the ei%ht quarts of liquor, 
which was introduced in the evidence by the State and under objection 
by the defendant, the jury was permitted to smell it and taste it,  if 
they desired, to determine whether i t  was intoxicating or not. The offi- 
cers a t  the time of the arrest had no warrant for the arrest of the 
parties, and though something was said in the evidence about a search 
warrant, i t  is admitted that  i t  was not in legal form, and is not con- 
sidered. 

The defendant presents two points: (1) Tha t  the liquor having been 
obtained on an illegal search warrant was not adinissible as evidence; 
(2) that  the court committed error in permitting the jury to smell and 
taste the liquor. 

The officers found the liquor in actual possession of the defendant, 
with grounds, in their judgment, to believe that  i t  v a s  an illegal article, 
and had n right to seize the same. S .  v. Campbell,  182 N.C. 911. It was 
for the jury to decide whether i t  was intoxicating liquor, and i t  was 
permissible for them to use their sense of taste :md smell in passing 
upon the question. They were not restricted to the testimony of the 
officers who acquired the information upon which they based their 
opinion by the same method. 

If intoxicating, as the jury found upon the testimony of the officers, 
corroborated possibly by their own sense of taste and smell, the defen- 
dant  was properly found guilty, for he was illegally transporting spirit- 
uous liquor, and also under C.S. 3379, he mas prima facie guilty of hav- 
ing more than a gallon in his possession for the purpose of sale. 
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The defendant in his evidence contented himself with testifying tha t  
he had nothing to  do witli the suit-ca~e,  and knew nothing of 11s con- 
tents, and that  SatterGeld carrled the sult-cnce into tlic house, but he dld 
not t c s t~ fy  that  lie was carrying this llquor for 111s own use. S.  v .  Cole- 
man, 178 K.C. 737. If he liad so te-tified, tlie jury were a t  liberty to 
d r a ~ ~  a chffcrent infcrence from the defendant's possesqion of eight 
quarts. The  defendant contends that  the gnp and the hquor were 11- 
legally captured, and therefore it was not admissible in the evidence 
against him. 

The capture of eight quarts, ~ ~ h i c h  the jury found  as in the pos- 
session of the defendant, raised prima f a c ~ e  the presumption tha t  it was 
il1ig:dly In 111. po->cs,lon and ~ t s  capture n a s  not ~llegnl. S. V. 

Pampliell, s l i p ~ r .  To the a m e  cf'fcct ,-ldnu~s zl. AYezv I'ork, 192 (686) 
P.:'. 3 G ,  S. v. IZ~mrllc?y. 9 G  l\laine 1 2 ;  S. v .  I<nr~sl,z, 78 Yermont 
162. 

I n  S. v .  Bradley, supra, it is held: "If, in the case of a seizure of in- 
toxlcating liquors wtl iout  a n-arrant, a respondent is arrested a t  the 
tlme of tlic mzure  and M o r e  the I-suance of the warrant, eren ~f 
such arrest is illegal, i t  in no n-ay affects the validity of the con~plaint 
and warrant, and cannot be taken advantage of by a respondent charged 
with having intoxicating liquors in 111s possession for an unlawful pur- 
pose, either before or after conviction." 

I n  S. v. Krinskl, supra, it  is said: "On a prosecution for keeping for 
sale into\;lcat:ng llquors without a liccnsc, ~t was propcr t o  adriilt in 
evidence liquors which had been seized, irrespective of tlie legality of 
the warrant." 

The defendant lvas not the owner of tlle house. No question arises as 
to the validity of a search warrant. The  defendant was Gnply  "caught 
in the act" witli tlle goods upon him, and the officers under the authority 
of our statute took the prisoners and the illegal goods before a magis- 
trate and proceeded regularly. 

I n  ddanzs v. S e w  York, 192 U.S. 595, the Court said: "It may be 
mentioned in this place tha t  though papers and other subjects of evi- 
dence have becn illegally taken from the possess~on of the party against 
n.110111 they are offered, or otherivise illegally obtained, there IS no 
valid ohiection to their atlrnlssibil~ty if they are pertinent to the issue. 
The Court will not take notice how thcy \yere obtained, whetlier lan-- 
fully or un ln~~fu l ly ,  nor ~ 1 1 1  it form an issue to determine tha t  ques- 
tion " This is quoted ~ v i t h  xpprora! in S. 13. Wcrllnce. 162 N.C. 622, and 
has been the consistent oplllion of this Court in all similar case.. The 
defendant contends tha t  ddams  v. hTew York has been overruled in 
Goliled v. U .  S., 28 February, 1921, but r e  do not so understand it. 
We understand the distinction there to  be that  where the article itself 
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is the corpus delicti, as illicit liquor, or a weapoq illegally carried, and 
in similar cases, the article itself, however obtained, is admissible in 
evidence, but that the Court under the Gouled case will not permit a 
paper surreptitiously or illegally taken from the possession of a defen- 
dant to be used as evidence in a matter in which it is not the basis of 
the offense for which the defendant is indicted. 

Suppose instead of a grip tlie defendant and another had been seen 
to enter the house witli pistols, and soon thereafter a shot was heard, 
and upon the officers entering tlie building one of the men was found 
lying dead on the floor and the other was caught attempting to escape 
from the rear. I s  i t  possible that the finding of the pistol and of the dead 
man could not be put in evidence because there was no search warrant? 

This would be carrying tlie protection o '  the illegal and clan- 
(687) destine violation of law, by a technicality, to an extent prob- 

ably heretofore unreard of in a court of justice. 
I n  this case the defendant entered the house :arrying a grip full of 

intoxicating liquor and was captured a t  the bmk door. What has a 
search warrant to do with this state of facts? The defendant was caught 
"in the act," and has made no explanation, satisfactory to the jury, to 
account for his connection witli the transportatic~n of the liquor in the 
grip which he carried into the house. 

No error. 

Cited: S. v. Godette, 188 N.C. 502; S. v. Hickey, 198 N.C. 48; S. v. 
Vanhoy, 230 N.C. 164; Alexander v. Lindsey, 230 N.C. 669. 

STATE v. JOSEPH ADDOR AND J. .A. YOW. 

(Filed 22 February, 1922.) 

1. Criminal Law-Attempt-Statutes. 
An attempt to commit a crime is an indictable offense, and on proper evi- 

dence, a conviction may be sustained on a bill of indictment making a 
specific and sufficient charge thereof, or one which charges a complete 
offense. C.S. 4M0. 

a. Same--Preparation-Intent4vert Acts. 
The intent, though connected with preparations to commit a criminal 

offense, is not alone sufficient for a conviction of the attempt, unless con- 
nected with some overt act or acts towards the end in view that will, in 
the judgment of the one charged, and as matters appeared to him, result 
in the consummation of the contemplated purpose. C.S. 4640. 
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3. Same--Spirituous Liquor-Intoxicating Liquor-Verdict-Judgment. 
Upon the tr ial  for a n  attempt to violate our statute in the manufacture 

of intosicating liquor, i t  was  establislied b r  a special verdict tha t  the  de- 
fendalltr placed n bag of meal and nailed a coffee mill to a tree a t  the 
place of intended operation, with intent to manufacture the liquor, but tha t  
they had no still, but had a promise of one la ter ;  Held,  insufficient to sus- 
tain a judgment of guilty of a n  attempt to commit the offense charged. 
C.S. 4610. 

CLARK, C.J., dissenting. 

CRIMINAL ACTIOX, determined on special verdict before Ferguson, J., 
and a jury, a t  Fall Term, 1921, of ~IOORE. 

The bill of indictment charged defendants in three counts: 

1. With unlawful manufacturing of spirituous liquors. 
2. Unlawfully aiding in such manufacturing. 
3. In  an unlawful attempt to n~anufacture, and setting forth the 

overt act, etc. Upon the evidence the jury rendered the follo-wing spe- 
cial verdict: 

"In tile above-entitled cause the jury rendered the folloiving 
special ~ e r d i c t ,  to wit: T h a t  defendants, in June, 1921, placed a (688) 
bag of meal in a swamp of Dro~vning Creek, Moore County, and 
a t  the same time and place nailed a coffee mill to a tree; tha t  on 6 
June, 1921, defendants placed two empty barrels in the swamp near 
said mill; that  on 7 June, 1921, the defendants n7ere arrested on a public 
highway near said swamp by a deputy sheriff, and the defendants had 
some meal and bran; that ,  a t  the time of being arrested, defendants 
stated to the sheriff that  they intended to malie some liquor out of said 
meal and bran; that  defendants did not have a still, but  stated that  
some one had promised to let them have a still later; that  defendants 
intended to make some liquor, if they could get a still, but  they never 
got a still and never made any liquor." 

The above constitutes all tlie defendants did. 
I f ,  upon the foregoing verdict, the Court is of the opinion that  de- 

fendants are guilty, then the jury for their verdict say the defendants 
are guilty; but, if upon said special verdict the Court is of the opinion 
that  the defendants are not guilty, then the jury for their verdict say 
tha t  tlie defendants are not guilty. 

And on said special verdict the Court, being of opinion that  defen- 
dants were not guilty, the verdict is so entered, and State excepted and 
appealed, assigning for error tha t  on the facts established in the special 
verdict, defendants were guilty of an unlawful attempt, etc. 
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Attorney-General X a n n i n g  and Assistant Attcrney-General LITash for 
the State .  

R. L. Bunzs for the defendants. 

HOKE, J. An attempt to commit a crime is an  indictable offense, 
and as a matter of form and on proper evidencc, in this jurisdiction, a 
conviction may be sustained on a bill of indictment making the specific 
charge, or one ~vliich charges n com~dete offense. S ,  v. Colvirz, 90 K.C. 
718; C.S. 4640. I n  3 A. & E., p. 230, an  unlawful attempt to commit a 
crime is defined as an  act done in part execution of a criminal design, 
amounting to inore than mere preparation, but falling short of actual 
commission and possessing, except for failure to consummate, all the 
elements of the substantive crime; and in 16  Corpus Juris, a t  p. 113, 
it is said that  an unlawful attempt is compourtded of two elements: 
First, the intent to commit i t ;  and, stlcond, a direct, ineffectual act  done 
towards its conmission. 

Speaking to the subject in 1st  RIcClainls Criminal Lam, a t  p. 190, 
the author says: "In a recent case the Court endeavors to cover the 
whole ground by saying that ,  '.in act must reach far enough towards 
the accomplishment of the desired result to aincunt to the commence- 

ment of the consummation, and must not he ~nerely preparatory.' 
(689) I n  other words, while it need not be the la:d proximate act to the  

consummation of the offense attempted to 2e perpetrated, i t  must 
approach sufficiently near to it to stand either as the first or some sub- 
sequent step in the direct movement towards the commission of the of- 
fense after the preparations are made. As said in another case: 'It need 
not be the last proximate act to the consummaticn of the crime in con- 
templation, but is sufficient if it be an act appa-ently adapted to pro- 
duce the result intended. I t  must be something more than mere prep- 
aration.' " 

And to the same effect in 8th R.C.L. a t  p. 279, i t  is said: "In order 
to constitute an attempt, it is essential that the defendant, with the 
intent of coinmitting the particular criine. should have done sonlc overt 
act  adapted to, approximating, and which in the ordinary and likely 
course of things ~ o u l d  result in the comn~ission ;hereof. Therefore, the 
act must reach far enough towards the accompli3hment of the desired 
result to amount to the coininencen~c~nt of the consumnmtion. It must 
not be merely prcparrltory. I n  other words, ~ h i l e  it necd not be the 
last proximate act to the consuniniat:on of the oilense attempted to be 
perpetrated, i t  must approach sufficiently near to it t o  stand either as 
the first or some subsequent step in a direct movement towards the 
con~mission of the offense after the preparations a1.e made." 
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I n  the note to People v. Noran,  123 N.Y. 254, reported in 20 A.S.R. 
a t  p. 732, the editor quotes the definition appearing in Steven's Digest 
of the Criniinal Law, p. 33, as follows: "An attempt to commit a crlme 
is an  act done with nltent to commit tha t  crime. and fornling a part of 
a series of acts n hich n ould constitute 1t2 actual coiumission, if i t  n-ere 
not interrupted," and the authorities clted In these text-book.: of ap- 
prorcd merit are in full support of the pozitions as stated by t1m-1. S. 
v. John Hudey, 79 Vt. 28; Groves v. State of Georgza, 116 Ga. 516; 
State v. Domz,  99 Ale. 329; People v. J lu rmy ,  14 Calif. 159; H7cks v. 
Conzmonzcealth, 8G T a .  223, and the cases in our own State are in full 
accord with these well considered decisions. S. v. Heuett ,  158 N.C. 627; 
S. v. Hefner, 129 N.C. 543, S. v. Colvzn, supra. 

I n  Hezcrett's case, Brown, J., delivering the opinion, quotes ~ ~ i t h  ap- 
proval the definitions appearing in 1 Bishop's Criminal Law, sec. 728, 
that  "an attempt is an  intent to do a porticular criminal thing, com- 
bined with an  act which falls short of the thing intended, and in Bur- 
well's Law Dictionary and Bouvier's Law Dictionary, describing an 
attempt as "an endeavor to conlmit an offense, carried beyond mere 
preparation to commit it, but falling short of actual commission." In  
State v. Doran, 99 Me. 329, rcported also in 105 A.S.R. 278, it was held 
that  "to constitute an attempt to commit a crime there must be some- 
thing nlore than mere in tmt  or preparat~on. Thcrc must be some 
act moving directly towards the c o ~ n n ~ s s i o n  of the offense after (690) 
the preparations are made." 

And in People v. Mumay, supra, Chief Justice Field, delivering the 
opinlon, said: "Between preparation for the attempt and the attempt 
itself tliere is a wide difference. The preparations consist in devising or 
arranging the means or measures necessary for the commission of the 
offense. The attempt is the direct movement towards the comniis~ion 
after the preparations are made." 

All of the authorities on this subject are to the effect that  the overt 
act  required as an essential feature of the crime must go beyond inere 
preparation and be a t  least apparently possible to the reasonalule ap- 
prehension of the party cliarged. 1 2  Cyc., p. 180. True, the c a w  hold 
that  an impossibility to presently conimit the crime, unknown to the 
defendant, may not be allowed to affect the question of his guilt but 
where it is clear that  the perpetration of the crime is impossible and that  
is known to the party, tliere can be no indictable attempt. The position 
is very well stated in the citation to Cyc., as follows: "To constitute 
an indlctablc attelript to conim~t a crlnie, its consun~mation rnuzt be ap- 
p a r e n t ! ~  possible, or in other words there must be an apparent abillty 
to commit it. If the means employed are so clearly unsuitable that it 
is obvious that  the crime cannot be comnitted, the attempt is not in- 
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dictable. On the other hand, the apparent possibility is all that is re- 
quired. If there is an apparent ability to commit the crime in the way 
attempted, the attempt is indictable, although, unknown to the party 
making the attempt, the crime cannot be committ2d because the means 
employed are in fact unsuitable." 

Applying these principles to the facts as presenied in the special ver- 
dict, i t  is clear in our opinion that the acts of the defendant as there 
established were only in preparation, and did not amount to overt acts 
in the attempted commission of the crime. Within the language and 
purport of the Virginia decision of Hicks v. Commonwealth, 86 Va. 223, 
the alleged attempt did not amount to a direct ineffectual act towards 
the present manufacture of spirituous liquors, to a ('commencement of 
the consummation," but, as indicated in the opinion of Chief Justice 
Fields in the California case, the said acts consisted only in "devising 
or arranging the means or measures necessary to 1 he commission of the 
offense." Moreover, i t  is established as a fact by the special verdict 
that defendants a t  the time had never made any liquor, did not have a 
still, and had not been able to procure one, thus showing that the per- 
petration of the alleged crime was a t  the time obviously impossible. 

There is nothing in our disposition of the present appeal that is in 
any way inconsistent with the cases of S. v. Blackwell, 180 N.C. 733, 

and S. v. Perry, 179 N.C. 718. In those cases the question of the 
(691) unlawful manufacture of liquor was left to the jury on the tes- 

t in~ony, and defendants were convicted, the Court holding in 
both cases that the facts in evidence permitted the inference of guilt. 
But here the fact of any unlawful manufacture is negatived by the 
special verdict which finds as stated that no spirituous liquors had 
ever been made by defendant, and that while defendants intended to  
make the liquor if they could get a still, they did not have one and 
had not been able to get one. We concur in the ruling of the court be- 
low that no unlawful attempt to commit the crime has been established, 
and this will be certified that defendants be dischsrged. 

Affirmed. 

CLARK, C.J., dissenting: The defendants were indicted on three 
counts for (1) making or manufacturing intoxicating liquors, and (2) 
that they did aid and abet in the manufacture of certain spirituous, 
malt and intoxicating liquors, and (3) that they did attempt to make 
and manufacture certain spirituous, ~na l t ,  and intoxicating liquors by 
having assembled for the purpose a quantity of malt, ship-stuff and 
other ingredients for the purpose. The jury found the following spe- 
cial verdict: The defendants on 6 June, 1921, placted a bag of meal in 
the swamp of Drowning Creek, Moore County, 2nd a t  the same time 
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and place nailed a coffee mill to a tree; that on 6 June, 1921, defendants 
placed two empty barrels in the swamp near said mill; that on 7 June, 
1921, the defendants were arrested on a public highway near said swamp 
by a deputy sheriff; that the defendants had some meal and bran; that 
a t  the time of being arrested defendants stated to the sheriff that they 
intended to make some liquor out of said meal and bran; that defen- 
dants did not have a still, but stated that some one had promised to let 
them have a st111 later; that the defendants intended to make some 
liquor if they could get a still, but they never got a still and never made 
any liquor. Upon the foregoing special verdict the Court was of the 
opinion that the defendants were not guilty and so instructed the jury. 
From this judgment and verdict the State appealed. 

C.S. 4640 is as follows: "Upon the trial of any indictment the pris- 
oner may be convicted of the crime charged therein or of a less degree 
of the same crime, or of an attempt to commit the crime so charged or 
of an attempt to commit a lees degree of the same crime." 

In  S. v .  Brown, 113 N.C. 645, the Court held that the joinder of an 
act for a lesser offense or an attempt to commit the same is now mere 
surplusage. The defendants admitted that they had assembled the ma- 
terial, to wit, the bag of meal and some bran, and the means to convert 
i t  into intoxicating liquor, to wit, by nailing a coffee mill to a tree in a 
secluded place, and that they had placed two empty barrels 
there, and they admitted that they had done this with the in- (692) 
tention of making said liquor, and had procured the promise of 
another party to furnish the still. If the defendants had completed their 
purpose they would have been guilty of the offense of making intoxi- 
cating liquor. Their completion of this illegal act had been prevented 
solely by the fact that they mere discovered and arrested in their pur- 
pose before the promised still had been placed in position. The sole 
question is whether this was an attempt. In S. v. Hewett, 158 N.C. 627, 
an attempt is defined as "that which, if not prevented, would have re- 
sulted in the full consumniation of the act attempted." The evidence in 
this case shows a deliberate crime begun, but through the interference 
of the officer left unfinished. If the act had been consummated, then 
we would not have to consider whether there had been an attempt. In  
this case, in the language of Lady Macbeth, i t  is, "the attempt and not 
the deed," Macbeth, Act 11, Sc. 2. 

Of the definition of "attempt" there is none better, clearer, or more 
succinct that that set out in Webster's International Dictionary, which 
defines the meaning of the word to be in law, "Such an intentional pre- 
paratory act as will apparently result, if not extrinsically hindered, in a 
crime which it was designed to effect." This definition has not been 
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bettered or made clearer, and is in substance the same as is set out in 
all the law books. 

In  12 Cyc. 177, an attempt is thus defined, "An attempt to commit a 
crime is an act done with intent to commit it be>.ond mere preparation, 
but falling short of its actual commission." Among the cases cited as 
authority for that definition is Graham v. Peop!e, 181 Ill. 477; S. c., 
47 L.R.A. 731, where it is said: "All the authoriti:~ describe an attempt 
to commit the crime; performing some act toward:3 cominiseion of crime; 
and the failure to consummate its commission." 

All these elements are present in this special verdict. The same defi- 
nition is given with citations of many cases. 4 Cyc. 887, and notes. 16 
Corpus ,Juris, 115 (note 36) quotes: "One who hartds matches to another 
and offers to pay him a sum of money if he burns another's house is 
guilty of an attempt." S. v. Bowers, 35 S.C. 262; S. c., 28 Am. St. 847; 
15 L.R.A. 199, and People v. Bush, 4 Hill (New York) 133, held that 
"similar facts were sufficient without the element of compensation of- 
fered. So also preparing camphene arid other cornbustibles and placing 
them in a room and soliciting another to use them, has been constituted 
an  attempt." McDermott v. People, 5 Park Cr. (N.Y.) 102. 

In  our own State the decisions are to the same effect. In S. v. Jordan, 
75 N.C. 28, where the indictment was for an attempt to commit bur- 
glary, the Court held, "Wherever there is a crininal intent to commit a 

felony - in this case burglary - and some 'act' is done amount- 
(693) ing to an attempt to accomplish the purpose without doing it, 

the perpetrator is indictable as for a misdemeanor." Wharton 
Criminal Law, sec. 2696. The King v. Higgins, 2 East 4, is a very full 
and satisfactory authority. This has been cited with approval in S. v. 
Colvin, 90 N.C. 71, and S. v. Stephens, 170 K.C. 746. 

S. v. Hefner, 129 N.C. 549, in which it was h3ld that on an indict- 
ment for an attempt to commit a crime some clvert act must be al- 
leged, has been overruled expressly in S. v. Stephens, 170 N.C. 748, 
which points out that the statute under which the former decision was 
rendered has been changed by what is now C.S. 4613. 

In People v. ildoran, 123 N.Y. 254; S. c., 20 Am. St. 732, i t  was held 
that "any act done wit!) intent to commit n crime and tending but fail- 
ing to effect its commission, and whether an attempt was made is de- 
terminable solely by the condition of the actor's mind and his conduct 
in the attempted consummation of that design." In that case the proof 
was that a man in a crowd of people put his hand in the pocket of a 
woman and drew it out empty. 

In People v. Lawton, 56 N.Y. (Barhour) 126, the conviction of an 
attempt to corninit burglary was sustainrd on e~ridence that the pris- 
oner reconnoitered the premises and had an aglteement with another 
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party to enter the store, but vhcn lie arrived, doubting if the instru- 
ments tha t  he had were sufficient to  force an  entrance, he sent off to 
get a crowbar, and before it arrived he was a r re~ ted .  Thi. evidence was 
heId sufficient to procure a conviction for an  attempt to comnit  a bur- 
glary, the Court saying, ' (I t  is true there mu.t be more than a mere in- 
tent or design to conmit an offense. There must be some ineffectual act  
t o ~ ~ a r d s  tlie accompllsliment." 

That case is exactly in point here where tlie defendants did every- 
thing necessary for the manufacture of licpor except the procurement 
of the stlll, as to wliicll they were frustrated by the interference of the 
oficeis. Tliet c a v  is duplicated by almo-t identical evidence in People 
v. Southedand, 173 S.Y. 122, nhere the defcndnnts had provided them- 
selves ~ i t h  suitable tools to coninlit burglaq ,  but were arrested before 
they liad committed any act ot!ier than providing the tools and going 
to tlie premises. These two 'cases are on "a11 fours'' with this. 

Indeed, we have two very recent cases in our own Reports a1mo.t iden- 
tical. I n  S. v. Blackwell, 150 X.C. 733, Allen, J., held for a unanimous 
Court that  on testimony that  the defendant was arrested a t  an obscure 
place, suited for the purpose of making illicit n-hiskey, with meal re- 
duced to beer, and other preparations complete, except that  there was 
no cap and worm on the still, and the defenJsnt admitted that  he in- 
tendcrl to manufscture 11quor for 111s o n n  purposr, and n7as 
caugbt hefore hc could go f u l t h ~ r ,  the con~iction was su*ta in~d 1691) 
for the "unlawful manufscture," and not nlerelp ac in this case 
for an attempt. 

I n  S. v. Perry, 179 N.C. 718, the facts n7ere almost identical with 
those in this case. The evidence was that  the defendants came in the 
early morning to a place where everything was complete for the illicit 
manufacture of intoxicating liquor except the still itself, which they 
brought and placed in position and cut wood, but before any other act 
was done they were arrested, and the Court held tha t  these circum- 
stances justified the verdict that  "the defendants were engaged in the 
business of illicit distilling." I n  this case the defendants had done all 
these acts except the actual receipt of the still, which they were expect- 
ing when they were arrested, and of course were guilty of an attempt. 
Under S. v. Perry and S. v. Blackwell, supra, if the still had actually 
arrived and been put  into position, though not into use. they would 
have been guilty of tlie offense itself and not of a mere attempt. 

Indeed the oldest case on thc subject of an attempt to comniit a 
crime is King v. Niggins, 2 Eas t  5, decided in 1801, and ~ l i i c h  has been 
followed ever since by the courts, is conclusive on this subject. I n  tha t  
case the defendant solicited a servant to steal his master's goods, and 
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was held guilty of an attempt. It was not alleged that the servant stole 
the goods or that any other act was done except the solicitation. 

The crime of illicit distilling is one prompted by the profoundest con- 
tempt for the law of the land. It is necessarily always done with delib- 
eration, with premeditation, clandestinely, secretlj, and for the purpose 
of making a profit by the violation of the law. Subterfuge, evasion and 
concealment are accompaniments of the crime. Therefore, when there 
has been as in this case, full preparation, the placing in a secret place 
meal and bran, and the barrels, and the bargaining for a still, and an 
admission of the intention to make the whiskey, which was prevented 
only by the interference of the officers, every element of an attempt is 
shown. Had the defendants gone one step further and actually received 
the still and put i t  into position and been arrest1:d even before opera- 
tions were commenced, under the recent case of 8. v. Perry, supra, they 
would have been guilty of the actual offense of the manufacture of 
whiskey. As i t  was, they were certainly guilty of an attempt. They had 
done all in their power and the interference of tqe law a t  the critical 
moment alone prevented the consumrnation of the greater offense. 

The vast volume of poverty, crime and violation of law of every kind 
caused by intemperance has been so overwhelmir~g that the people of 
the United States enacted an amendment to their Constitution for- 
bidding the manufacture and sale of intoxicating liquor, which amend- 
ment was ratified by the unusual number of 45 out of 48 states. Such 

being the evil that i t  is intended to repress and the importance 
(695) of its suppression in the estimation of the people of this country, 

certainly the laws enacted in pursuance of that amendment 
should be efficiently enforced. Evasions and subterfuge are the very 
essence of this offense, and when a party who has taken every step to 
violate the law and admits as in this case his intention to do so! and 
that he was prevented only from the execution of that intent by the arm 
of the law, surely he ought not to escape punishnent for the attempt 
which he did not execute only because prevented by the prompt action 
of the sheriff. 

There are offenses committed on sudden impulscm or under great prov- 
ocation or great inducement and openly, but there can be no such 
palliation as to this most ignoble offense which, being committed se- 
cretly, with deliberation, and for the sake of l~rofit in defying the 
public will, can never be more than an attempt until by successful eva- 
sion of official supervision it has become a comp1ei;ed crime. It is neces- 
sary for its efficient suppression to  seize the criminal when i t  is no 
more than an "attempt." 
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Cited: S. v .  Carivey, 190 N.C. 321; S. v. Jaynes, 198 N.C. 730; S. v. 
Hampton, 210 N.C. 284; S. v .  Graham, 224 N.C. 350; S. v.  Parlcer, 
224 N.C. 525; S. v .  Edwards, 224 N.C. 528; S. v.  Surles, 230 N.C. 275. 

STATE EX REL. W. C. ROBERTSON v. FRLVK JACKSON. 

(Filed 22 February, 1922.) 

1. Elections--Quo Warranto-County Board of Canvassers-Prima Facie 
Case. 

In proceedings in the nature of a quo zcarranto, to determine the respec- 
tire rights of the parties contesting for a n  office, the result of the election. 
as declared by the county board of canvassers, must be taken as  pi-itna facie 
correct. C.S. 5986. 

2. Appeal a n d  Error-Referenc-Findings-Evidence. 
The facts found by the referee as  to the result of an election in proceed- 

ings in the nature of a quo marranto, and approred by the trial judge, are 
not subject to review on appeal when supported by competent evidence. 

3. Appeal and  Error-Referenc~Courts-Findings-Evidenccts-  
Legal Inferences. 

The trial judge may hear and consider exceptions to the referee's report, 
and make different or additional findings of fact, which are not reviewable 
on appeal unless there is no sufficient evidence to support them, or error 
committed in receiving or rejecting testimony upon which they are based, or 
some other question of law is raised with respect to such findings. 

4. Appeal and  Error-Reference-Elections-Findings-Fkaud. 
The question of fraud in the returns of the county board of canvassers as  

to those voting in an election. in proceedings in the nature of a quo war- 
ranto, to determine the rights of contestants for a public office, is eliminated 
on appeal, when the report of the referee, approved by the trial judge, finds 
the absence of fraud, upon competent evidence. 

5. Appeal and  Erro-Reference-Report of Refere-Findings-Excep- 
t i o n s - 4 o u n  ts. 

Where there are no exceptions filed to the Endings of the referee, the trial 
judge may adopt them under the assumption that they are prima facie 
correct. 

6. Appeal and  Error-Presumptions-Burden of Proof. 
On appeal from the findings and judgment of the referee or the trial 

judge, in a contested election case. they are assumed to be prima facie cor- 
rect, with the burden on the appellant to show the contrary. 
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7, Appeal a n d  Error--Reference-Findings-Exceptions. 
Only such findings of a referee or of the trial judge as  are excepted to 

by the appellant will be considered on appeal. 

8. Appeal a n d  Error--Elections-Exceptions-Reference--F"indings-'Im- 
material  Matter. 

Exceptions of the defendant, in a contested election case, that the testi- 
mony of certain voters was incompetent to impeach the result declared by 
the county board of canvassers, become immaterial on appeal, when it  ap- 
pears that the referee has found the absence of fraud and against the re- 
lator, under con~petent evidence, which was approved by the trial judge. 

9. Appeal a n d  E r r o r  - Referenc+Conllicting Findings-Ultimate Facts 
-Evidence. 

The result declared by the county board of canvassers is prima facie, and 
presumptive evidence of its own correctness, and where the referee has 
sustained it, and this finding has been approved by the trial judge, the 
court on appeal cannot pass on the relative weight of the testimony or al- 
leged inconsistencies of finding, but accept the ultimate findings as  con- 
trolling. 

10. Elections-Votes-Felony-Constitutional Law, 
In a contested election case, a conviction of an offense under a local law 

prescribing punishment in the State's Prison, renders void the vote of the 
one so convicted, whether the indictment charged cr failed to charge that 
the alleged offense was "feloniously" committed. Co~lst., Art. VI, sec. 2. 

11. Elections-Votes-Felonies-Conviction-St tes-Election of Pros- 
ecution. 

Where the eligibility of a voter a t  a contested election depends upon 
either a conviction under a local prohibition act or under the general act 
of 1908, now C.S. 411, the former prescribing the word "feloniously" selling 
spirituous liquor, etc., and the other not so prescribing it, a conclusion by 
the referee, approved by the court, that a charge in the indictment of the 
word "feloniously" Iras an election of the State to prosecute under the pri- 
vate act, and the failure of the use of this word, :m election to prosecute 
under the general statute, was not error, the general statute expressly ex- 
cepting from its provisions special or local acts rela ing to the subject. 

12. Elections-Votes-Absentee Voters-Statutes. 
Under the ~~rovisions of Public Laws of 1917, ch. 23, those who were 

within the connty at  the time of an c4ection were not accorded the privi- 
lege of voting as absentee voters; and the rotes of those who were within 
the county and cast by this method, before the amendment of 1919, now 
C.S. 5960, are invalid, and should not be counted. 

APPEALS by relator and defendant from LShaw, J., a t  Septem- 
(697) ber Term, 1920, of POLK. 

Civil action, in the nature of a quo wan.anto, brought under 
C.S. 870, to determine the question of title to the office of sheriff of 
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Polk County for the two-year period beginning in December, 1918, and 
ending in December, 1920. 

The defendant and the relator were rival candidates for the office 
of sheriff of Polk County in the general election of 1918. The official 
returns, as received and declared by the canvassing board of said 
county, gave the defendant a majority of 2 votes; the result being 686 
for the defendant and 684 for the relator. Whereupon, the election of 
the defendant was duly declared by the official board. 

The relator then instituted this suit to contest the election of the de- 
fendant, alleging fraud and misconduct on a part of some of the poll 
holders, registrars, and judges of election. By consent, the case was 
heard before a referee, who found that the allegations of fraud had not 
been sustained, and that the correct returns of the number of legal 
votes cast in said election should have shown 643 for the defendant 
and 623 for the relator. In  a supplemental report the referee deducted 
4 votes, originally given to the relator, reducing his total number to 
619. Both the reIator and the defendant filed exceptions to the referee's 
findings of fact and conclusions of law; and the matter was heard by 
his Honor, T. J. Shaw, a t  the September Term, 1920, of Polk Su- 
perior Court, who found that the defendant received 654 legal votes 
and the relator 647, and, in accordance with said determination, ren- 
dered judgment in favor of the defendant. From this finding and 
judgment the relator and the defendant both appealed to this Court, 
each assigning errors. 

Following the argument, and after a careful consideration of the 
record, and in order that we might more readily and clearly under- 
stand it, a certiorari was directed to his Honor below, asking that he 
enter a supplemental order or judgment with respect to certain rulings 
and findings originally made by him. I n  response to this request, an 
additional judgment was entered, in which his Honor concluded that 
the defendant should be credited with 663 legal votes and the 
relator with 652. To this supp1zmcnt:d ordcr and judgment both (696) 
sides have filed exceptions. 

Quinn, Hamrick R. Harris, McD. Ray, and TV. A. Smith for relator. 
Solomon Gallert and Shipman & Adedge for defendant. 

STACY, J., after stating the facts as above: This proceeding is a 
civil action in the nature of a quo u~arranto, brought under C.S. 870, to 
determine the validity of the respective claims of the relator and the 
defendant to the office of sheriff of Polk County. The contest relates to 
the election held in the year 1918. I n  passing upon the numerous ex- 
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ceptions presented for our consideration, there are a few facts and prin- 
ciples which should be kept clearly in mind: 

1. In the first place, the result of the election, as declared by the 
county board of canvassers, must be taken as pr'ma facie correct. Jones 
v. Flynt, 159 N.C. 87. Under C.S. 5986, it is the duty of said board of 
county canvassers to "open, canvass, and judicially determine the re- 
turns," and to "pass upon all facts relative to the election, and judi- 
cially determine and declare the result of the saine." 

2. The findings of fact of a referee, approved by the trial judge, 
are not subject to review on appeal, if they are supported by any 
competent evidence. Dorsey v. Mining Co., 17'7 N.C. 60; Hudson v. 
Morton, 162 N.C. 6; Hunter v. Kelly, 92 N.C. 285. Likewise, where the 
judge, upon hearing and considering exceptions to a referee's report, 
makes different or additional findings of fact, they afford no ground 
for exception on appeal, unless there is no suEcient evidence to sup- 
port them, or error has been committed in receiving or rejecting testi- 
mony upon which they are based, or unless some other question of law 
is raised with respect to said findings. Caldwell v. Robinson, 179 N.C. 
518; Thompson v .  Smith, 156 N.C. 345; Rhyne v. Love, 98 N.C. 486. 
See, also, C.S. 579, and annotations collected thereunder. 

3. In  the instant case, the referee has found as a fact, and the same 
has been approved by the trial judge, that the a legations of fraud and 
misconduct have not been sustained; and the contrary is, therefore, 
found to be true. There is, then, no question of fraud or misconduct on 
the part of any of the election officials; and the crme in the main reduces 
itself to a problem in simple arithmetic, or addition, after eliminating 
the ballots of all illegal voters and counting those who were denied the 
right to vote when they were entitled to do so. 

I t  appears from the report of t.he referee that the official precinct re- 
turns in said election, as received, tabulated and declared by the board 
of county canvassers, were as follows: 

(699) For Rolator 
Shields Precinct .................................. 107 
Columbus Precinct ................... .... 99 
Tryon Precinct .................................. 109 

........ Saluda Precinct .................. .... 127 
........................ Mills Spring Precinct 66 

............................ Pea Ridge Precinct 32 
Big Level Precinct ................... ......... 54 

.................... Jackson's Mill Precinct 90 -. 
Total ...................................... 684 

For Defendant 
226 
104 
165 
37 
89 
18 
37 
10 - 

686 
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Upon the hearing the referee found that, after deducting the illegal 
ballots which had been cast in the election and adding the votes of those 
who had wrongfully been denied the right to vote, the relator and the 
defendant each received the following number of legal votes a t  the sev- 
eral voting precincts, to wit: 

For Relator 
.... Shields Precinct ..................... .. 93 

Columbus Precinct ............................ 92 
Tryon Precinct .................................. 94 
Saluda Precinct ............................... 120 
Mil1 Springs Precinct ....................... 60 
Pea Ridge Precinct ........................... 28 
Big Level Precinct ............................ 51 
Jackson's &fill Precinct .................... 85 

........... ................... Total .. 623 

For Defendant 
215 
89 

159 
34 
83 
16 
37 
10 
- 
643 

I n  a supplemental report, the referee found that 4 votes, counted in 
his original report for the relator (2 in Columbus Precinct, 1 in Mill 
Springs, and 1 in Jackson's Mill), were illegal, and directed that they be 
deducted from the total number originally awarded to the relator, as 
above noted. 

These findings of the referee were slightly modified by his Honor in 
passing upon the respective exceptions of the different parties; and, in 
the supplemental order made in response to the certiorari issued by this 
Court, 668 legal votes were awarded to the defendant and 652 to the 
relator. As we are unable to ascertain with certainty from the record 
in which precinct some voters, as alleged, were denied the right to vote 
and others voted illegally, from this point on we must deal with totals 
rather than with precinct returns in passing upon the different rulings 
and findings made by the trial court. This is rendered necessary be- 
cause of the method employed by the referee and his Honor below in 
stating their conclusions and findings of fact. A different form 
of statement inight have been somewhat clearer and inore readily (700) 
understood, but we must take the record a< rye find it. 

I n  considering the many exceptions to the referee's report, his Honor 
below assumed a t  the outset that the findings and rulings of the referee 
were prima facie correct (Barcroft v. Roberts, 91 N.C. 363; Green v. 
Jones, 78 N.C. 265) ; and, in the absence of any objection or exception, 
the same were properly adopted as the findings of the court. Mfg. Co. 
v. Lumber Co., 177 N.C. 404, and cases there cited; Chard v. Warren, 
122 N.C. 75. Likewise, we shall assume, as we are required to do, that 
the findings and judgment of the Superior Court are prima facle correct; 
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and the party alleging error must show it. MclYreorge v. Nicola, 173 
N.C. 707; Marler v. Golden, 172 N.C. 823, and cases there cited. We 
can only consider exceptions to the rulings cf the court below in 
amending, making additional findings, and confirming or disaffirming 
the referee's report. Perry v. Hardison, 99 N.C. 21. And even then we 
can only correct errors of law. Thornton v. McNeely, 14-1 K.C. 622. 
The judge of the Superior Court, in the exercise of his revisory power, 
may "set aside, modify, or confirm, in whole or in part, the report of 
the referee, and the appellate jurisdiction attaches to his rulings in 
matters of law only." Vaughan v. Llewellyn, 94 N.C. 472. 

The chief contest here and below was over the returns from Shields 
Precinct. It was alleged in the complaint that 152 voters (naming them) 
cast their ballots for the relator in said precinct, and that ('by false 
and fraudulent manipulations, upon the part of some of the poll holders, 
only 107 votes were counted for the relator arid a great number of 
them were either fraudulently and unlawfully not counted for relator, 
or fraudulently and unlawfully counted for the defendant." The prin- 
cipal evidence offered in support of these allegations was that of the 
specified voters themselves who undertook to testify, and a majority 
of them did say that they voted for the relator. The defendant ob- 
jected to this evidence upon the ground that i t  was incompetent and 
should not have been received or considered, especially as the allega- 
tions of fraud were not sustained. He  says the admission of such evi- 
dence amounted to the holding of a judicial election, under the guise 
of a contest, and is subversive of sound principles and contrary to the 
law of the land. But we deem it unnecessary to pass upon the compe- 
tency of this evidence in the manner now presented, as i t  appears to 
have had but little or no weight with the referel:. At any rate, he al- 
lowed the relator a smaller number of votes in Shields Precinct that 
was given to him by the official returns. Besides, there was other evi- 
dence in support of his findings. The question, Alerefore, seems to be 
academic so far as the instant case is concerned. For information, how- 

ever, an examination of the following cases may be of interest. 
(701) Boyer v. Teague, 106 N.C. 625; People ex ?el. Judson v. Thacker, 

55 N.Y. 525; People v. Pease, 27 N.Y. 45; Major v. Barker 
(Ky.),  35 S.W. 543; Young v. Deming (Utah),  3:3 Pac. 818; Jenkins v.  
Board of Elections, 180 N.C. 169; 9 R.C.L. 1150 et seq. 

The relator also contends that inconsistent findings have been made 
with respect to the number of ballots cast for the opposing candidates 
in Shields Precinct. However this may be, suffice i t  to say, there is some 
evidence appearing on the record sufficient to support the ultimate 
findings of his Honor below. The result, as declared by the board of 
county canvassers, is within itself prima facie and presumptive evi- 
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dence of its own correctness. Wallace v. Salisbury, 147 N.C. 58; Bynunz 
v. Comrs.. 101 N.C. 412; Gatling v. Boone, 98 N.C. 573. W e  cannot 
pass upon tlie relative ~veiglit of the te>tiinony, but it is our duty t o  ac- 
cept the ultimate findings of fact wlicre they are supported by any 
competent evidence a t  all. Batt le  v. J layo,  102 X.C. 413, and cases 
there cited. 

Coining, then, to  the remaining exceptions, and for convenience we 
will s tart  with tlie last, or eupplemental judgment, and add to or sub- 
tract from the totals therein found, as  our rulings on the different ex- 
ception> 111ay affcct or change the number of votes credited to each. 

( 0 )  The vote of Will D. Owens was counted for the relator; hut, 
in a subsequent rulmg, hi.: Honor find. that  this vote was illegal. There- 
fore, it bhould be deducted; 632 ininus 1 equals 651. 

( b )  The votes of T7. H .  Calvert and G. S. Taylor n e r e  counted by 
his Honor for tlic relator and added to  the total number of votes 
a~varded to liini by the rcferee; but tliese vote3 had already been in- 
cluded by the referee in his total of 93 in Pliiclds Precinct. Referee's 
findmg nuinber 50 reads: "To the reinainder must be added two votes 
nlilcli would have been cast by T7. H. Calvert and G. S. Taylor, making 
the total of the relator 93." Hence, these two votes should be deducted; 
631 nilnus 2 equals 649. 

(c) The votes of ,J. E. Prince and 7 others were counted for the re- 
lator in su>t:~ining in part  his 13th exception, and 11 votes were counted 
for l i i~n  in suztalning his 14th exception; but, as tlie referee had already 
inclutlcd tliese in liis 49th finding of fact, liis Honor erred in adding 
them again, which resulted In counting them twice. They should, tlieic- 
fore, be deducted; 649 minus 19 equals 630. 

( d )  The votes of J. A. Hutclierson and Grayson Lovelace were 
counted for the relator, althougli in sub-equent paragraphs i t  mas 
stated tha t  the court could not find for whom they voted. For the same 
reason, l i o ~ ~ e v e r ,  the votes of J. Leslie Miller and J. ROT?-land Gilbert 
were subtracted from the defendant's total. Wide these rulings would 
seem to be inconcistent, apparently to  the defendant's disadvantage, 
yet we inuit a>.uille that  s 1 i ~ 1  votes 11ave bee11 correctly counted. 
Tliere n;ls some evidence ultra to q ~ p o r t  tlic additlo11 in the (702) 
one caqe and the ~ubtraction in the other. 

(e) The  votes of Frank J .  Henderson (exception 38), H .  Bale Hen- 
derson (exception 39) ,  Robert Connor (exception %), Bill Russell (ex- 
ception 6 2 )  , and Bone Rusqell (exception 63 ) )  5 in number, were counted 
for the defendant by his Honor in overruling tlie referee's 26th con- 
clusion of l a r ,  as follows: "After 1 July,  1903, and before 1 Januaiy,  
1909, tlie offense of making or selling liquor in Polk County (being 
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punishable by iniprisoninent in the county jail or penitentiary) must 
be held to have been prosecuted under the act of 1903, whether the in- 
dictment charged or failed to charge the offense to have been commit- 
ted feloniously." I t  would seem that these votes were properly excluded 
by the referee under the doctrine announced in S v. Hyman ,  164 N.C. 
411; S. v. Holder, 153 N.C. 606; S. 2). Smith,  174- N.C. 804, and under 
Article VI, section 2, of the State Constitution, which provides: "So 
person who has been convicted, or who has confessed his guilt in open 
court upon indictment, of any crime the punishment of bvliich now is, 
or may hereafter be, imprisonment in the State's Prison, shall be per- 
mitted to vote, unless the said person shall be first restored to citizen- 
ship in the manner prescribed by law." Subtracting these votes from 
the total awarded to the defendant, 668 ininus 5 leaves 663. 

(f) The relator's 8th and 9th exceptions, be,iring upon a kindred 
question, but somewhat different, to the one jus; considered, must be 
overruled. The following conclusion of law, as stated by the referee, 
was approved by the court below: "After 1 January, 1909, an indict- 
ment charging the 'felonious' sale of liquor in Polk County was an 
election on the part of the State to prosecute under said act of 1903, 
and an indictment failing to charge the 'felonious' sale was an election 
to prosecute under the act of 1908, or later public orohibition laws under 
which the offender is not punishable with iniprissnment in the State's 
Prison." Section 7 of the act of 1908, now C.S. 3411, provides: ''Noth- 
ing in this chapter shall operate to repeal any of the local or special acts 
of the general assembly of North Carolina prohibiting the nianufacture 
or sale or other disposition of any of the liquors mentioned in this 
chapter, or any laws for the cnforcement of the same, but all such 
acts shall continue in full force and effect and in concurrence herewith, 
and indictment or prosecution may be had either under this chapter or 
under any special or local act relating to the szme subject." Thus i t  
would seem that the referee's construction, as aoproved by the court 
below, is not only permissible, but is in keeping with the humane and 
proper interpretation of these criminal statutes. To hold otherwise 
would have the practical effect of withdrawing or exempting Polk 

County from the operation of the general prohibition laws of the 
(703) State; and this ~ o u l d  be a t  variance with the declared intent 

and purpose of the Legislature. Sheppard v. Dowling, 127 Ala. 
1 ;  25 R.C.L. 931. 

( g )  The votes of Otis Tony and 8 others Te1.e counted for the re- 
lator, and the votes of 11. A. Bishop and 18 othees (including the vote 
of E. B. Grice, though apparently not brought forward in assignments 
of error) were counted for the defendant, all of whom cast their ballots 
as absentee voters under Public Laws 1917, ch. 23, while in the county 
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on tlle day of election. Some were sick, others about their work. We 
think these votes should ha re  been elin~lr~ated from the count. Section 
1 of the act in question prov~des:  "That in all pnrnanes and elections 
of every kind hereafter hcld in this Stntc, any elector w l ~ o  inny he ab- 
sent from tlie county In xhich lie is entitled to vote shall be allowed to 
regi-tcr anti to vote by mall as heremafter provided." Thus ~t n-ill be 
seen that  the act as then in force appl~ed only to t1io.e who were "ab- 
sent from the county1' on the day of elect~on The lan- 111 tlu. respect 
was sutmquently c1i:tngcd and :inicndcd (Public Laws 1919, ch. 322, 
now C S 3960 et seq.),  but the present election n.a. lleld under the 1917 
statute. Jenkins v. Board of Elections, 180 X.C. 160. The principles an- 
nounced in Tl'oodall z'. IIlghzcny Com??~c-ss~on, 176 X.C. 377, in no n :iy 
confllct wit11 this position. neductlng t l w e  votes, TTC have: For thc 
relator. 630 nlnius 9 equals 621; for the clcfendant, 663 minus 19 equals 
644. Tln. gives the defendant n lnajolity of 23 votes, according to the 
legitimate findmgs of tlic referee and 111b Honor below. 

No beneficial r e d t  n-ould be accomplished by setting out in detail 
the exceptions stdl remaining, as they deal largely with questions of 
fact. There was some evidence tendlng to supl~ort t!~e court's f inding 
and ruling? in each instance, and hence these excel~tions n1u.t be over- 
ruled. 

After a careful perusal of the entire record, we are convinced that 
tlie judgment in favor of tlle defendmt, as llereln inoctifierl, shou!d be 
upheld. 

On both appeal$, modified and nffinned. 

Cztecl: Davis v. Rrl. of Ed., 186 N.C. 231; Rank v. D u k e ,  187 K C .  
390; Battle v. JIercer, 187 N C .  448; Coleman v. J~cCzillorrgh, 190 N.C. 
594; Sanders v. Grljffin. 101 N.C 433; K e m e y  u.  Hotel C o ,  194 N C.  
46; S. v. Carter, 194 K.C. 297; Plckler v. Pmecrest illanor, 19.5 N.C. 
613; Contracting Co. 21. Poujer PO., 19T, N.C. 651; AIIzlls v. Realty Co., 
196 N.C. 223; Lumber Co.  21. Anderson, 196 S . C  474; Alfaxrr!ell, Ponw. 
21. R. R., 208 S .C .  401; il??derson z1 McRae,  211 N.C. 198; Mineral Co. 
2 1 ,  Y o u n g ,  211 S.C.  389; Dent 21. Mica P o ,  212 K.C. 242; Cahoon v. 
Su'trzn. 216 K.C. 319; Ii'rgqs v. Lassrter, 220 N.C. 770; Iledu~ell v. Proc- 
tor, 221 X.C. 164; L)~strzbut?ng Co. I,!. Inrlonnity Co., 224 N.C. 378. 



STATE v. J. E. BURSETT. 

(Filed 22 February, 1922.) 

1. Intoxicating Liquor--Spirituous Liqi~or-ArresG-lVarra11t-State Stat- 
utes-&'ederal Statutes. 

A national prohibition ofEcer, in making an arrest, is confined to the au- 
thority giren him by the Federal statntes, and no additional power to 
make an arrest without a warrant can be conferred by our State statute, 
C.S. 4344, providing that a sheriff, etc.. entrusted with the care and pres- 
ervation of the peace, may arrest without \rarrant whenever they know, 
or hare reasonable ground to believe, that a felony has been committed, 
etc. 

2. Same-Manufacture-Distillation-Misdemeano-Acts in Presence of 
Officer--Criminal Law. 

The authority of a Federal prohibition officer to make an arrest is con- 
fined to the provisions of the National Prohibition Act, whereunder the un- 
lawful distillation of spirits for the fird offense is only a misdemeanor, and 
the authority to mnlce arrest specifically referred to another Federal stat- 
ute proyiding the sanle pol\-ers and protection, in nlabing arrests, as  that 
formerly conferred upon such officers for the enforclement of existing laws 
relating to the manufacture and sale of liquor under the laws of the United 
States, which permit an arrest without a warrant only when the person or 
persons charged are found by them in "the act of operating an illicit dis- 
tillery." 

3. Same-Felony. 
A national prohibition officer rras not charged w t h  the duty of enforc- 

ing the Federal Lever Act, with reference to the .xinufacture or sale of 
spirituous licluor, making the offense a felony, nor clothed with the powers 
incident to such enforccment, before it  was repealed 

4. Same--Rules of Revenue DepartmentCourts-J~udicial Xotice. 
The rules and regulations of the lnternal Revenue Department, when 

approred by the Secretary of the Treasury, and not unreasonable or in con- 
flict with the statutes appertaining to the subject, are considered binding 
and may be taken note of by the court, and thereunder a national prohi- 
bition officer is unauthorized to arrest without a wari-ant the person charged 
with unlawful distillery when such person mas not therein engaged a t  the 
time of the arrest. 

5. Intoxicating Liquors - Spirituous Liquors--4rrc:sGlVarrants-State 
Statutes-Federal Statutes-CourtsJurisdiction. 

C.S. 4344, authorizing an arrest of the offender against the law applies 
only to pence officers of the State, and in the enforcement of the State lam, 
and does not affect the conduct or powers of Federal officers unless the 
principles therein are estentled to such officers by a Federal statute, when 
in the enforcement of a valid Federal law. 
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6. Same--United States Marshal-Federal Prohibition OEcers. 
The effect and purpose of Revised Statutes U. S., see. 'iS8, are restricted 

to 1-nited States l\lnrsliali: and their deputies, and do not extend to na- 
tional prohibition agents to arrest without warrants in the enforcement of 
the Sational Prohibition Act. 

7. Same-Felonies-Arrest by Private Persons. 
A Federal prohibition officer, acting under the National Prohibition Act, 

can derive no further authority to arrest an offender without a warrant 
thau the Federal statute itcelf proJides: and no further power can be ac- 
quired by him by virtue of our State statute, C.S. 4.543, permitting such to 
he done bg a prirnte person, in cnbe of felony, such as murder, rape, and 
the like, ~vhe11 the u~i la~vful  act has been coinmitted in his presence. 

8. Homicide-RIurder-Xrrest-WarrantInstmctions-Federal Prohibi- 
tion Officers-Appeal and Error-Prejudicial Error. 

TTTliere, on a trial for murder, there \vas evidence that the deceased, a 
liatioiial l~rohibition officer, mci another specially deputized, entered the 
l)renliscs of defendaiit and attelnpted to arrest the prisoner without a war- 
rant for the anlanful distillation of liquor, n hen he n ;?~  not actually en- 
gaged thercin, and chased the 1)risoucr with pistols drawn, and while flee- 
ing. and in reasonably xpl)arent danger of his life, the prisoner shot and 
liilled tlie prohibitioa officer, an in\truction to the jury that  under the cir- 
cu~r~stnrices tlie deceased had thp right to make the arrest without a nar-  
rant coristitutes reversible error, for nhich a new trial will be granted on 
appeal. 

APPCYL by defendant from Bryson,  J., a t  tlie July Term, 1921, 
of SKAIN. (703) 

The indictiuent is for murder of one J .  13. Rose, a prohibition 
agent of the Federal Govcrninent, while the latter was engaged in the 
effort to arrest the prisoner for alleged violation of the Federal pro- 
hibition law. Tllc prisoner m s  convicted of murder in the second de- 
gree, and from judgnleilt on the verdict appealed. 

Attorney-General dlanning and Assistant Attorney-General S a s h  for 
the State.  

T h u m a n  Leatherwood, Bozii-ne, Parker & Jones, and Felix E. Alley 
for defendant. 

HOKE, J. There was evidence on the part of the State tending to 
s h o ~  that  on the morning of 23 October, 1920, the deceased, a prohibi- 
tion agent of the Federal Government, with two others, Charles Beck, 
an a s~ i s t an t  deputized for the purpose, and J. &I. Welch, a State deputy 
sheriff, went to the home of the prisoner in Swain County, about seven- 
teen miles south of Bryson City, and found on the immediate premises 
two barrels of apple pomace in a state of fermentation; tha t  Burnett, 
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the prisoner, came up  and said he n-as intending to make vinegar out 
of the pomace. Rose told him it n-as against the law to make vinegar 
in that  way, as tliere was alcohol in it, etc. Tha t  Rose and Charlie Beck 
went over to  prisoner's orchard and found five other barrels of pomace, 
and near there found a still place with fresh aslie.., s1ior1-ing signs of use 
"since the rain." Going back to the house they fcund tha t  Burnett liad 
disappeared, and tlie visiting party w n t  on to some other places in the 
neighborhood; tliat in the afternoon Rose and Charles Beck returned 
to lioiiie of defendant for the purpose of arrestirg him; that  tlie pris- 
oner a t  that  time w t s  a t  his crib iiear tlie liou>e uidoading corn or 
rougliness, and n-hen he saw tlie decrascd and his deputy, tlie prisoner 
started to run, was called to several tiiiies to halt, but lie iiioved around 
the barn; that Rose and deputy purwed, both having their pistols out, 

and as they came in view of prisoner around tlie barn, the latter 
(706) fired from n ctr:lw stack n-here he llad s.opped and killed de- 

ceased; that  lie then rnn on and Beck, tlip deputy, pursued, fir- 
ing a t  him seven or eight times till he passed out of sight; tha t  neither 
the deceased nor his deputy made any demonstration with their pistols 
till after deceascd n-as shot, but  had them in their hands, and Rose's 
pistol TI-ent off as lie fell, niortally woundcd, apparently n-itliout aim. 

There were facts in evidence which seenied to permit the inference 
that  Rose may have had a warrant, but none \%-as exhibited a t  tlie 
time of the occurrence. Defendant, a witness in his own behalf, testified 
lie was not engaged in making brandy a t  the time; that  he intended 
to make some, but some one stole his still, and to keep his fruit from 
going to waste lie has crusl~ed liis apples into pomace with tlie purpose 
of making vinegar, and did not know lie m s  violating any law in do- 
ing this;  tliat he had gone off when the parties went over into his or- 
chard, but not ~ i t h  any purpose of flight, but orly to drive liis cattle 
up on tlie mountain to keep them off liis crop, which was not under his 
fence, and this was liis custom; tliat when he r?turned, tlie deceased 
and Beck and tlie deputy sheriff liad gone sonie~vlicre and he ate his 
dinner and then 11-ent to hauling up his corn, and was a t  the crib un- 
loading it when the deceased and his assistant returned and were com- 
ing towards him with t!leir pistols out;  that  witness went towards and 
around the barn and the two pursued him with their pistols out and 
deceascd fired one shot a t  witness, hitting hiin in the leg; tha t  witness 
fell over the bars a t  the end of tlie barn and gct liis gun, which had 
been left near the straw stack in tlie morning when he had returned 
from a squirrel hunt; that  a t  time witness fired deceased was point- 
ing his pistol a t  witness, and tlie other man alec liad a drawn pistol, 
and witness shot as tlie only thing he could do 1.0 save himself. That  
witness saw no warrant nor heard any claim of one, and heard no call 
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to  halt, and did not hear either of tlie men speak during the occurrence; 
that  after witness fired the gun he continued his flight and was shot a t  
several times by Beck until witness passed out of view, wlien lie sat 
down and washed the blood off and tied up his leg where he had been 
wounded. The ~vife  of defendant testified tliat one of the men fired a t  
her husband as he went towards the barn from the crib; tliat she did 
not hear then? make any call to her husband to halt, but were advanc- 
ing towards him with their pistols out. 

On tliis, the evidence chiefly pertinent, the cause was submitted to 
the jury, and defendant, as stated, mas convicted of murder in the 
second degree. While the court, in a clear and comprehensive charge, 
presented the case in every a q e c t  of the testimony, and in tlie main 
correctly, we think there was error to the defendant's prejudice in an 
instruction that  under a Federal statute, conmonly known as tlie Lever 
Act, it mas made a felony to ube fruits or food inaterial for the 
production of distilled spirits for beverage purpo>es, and that  tliis (707) 
being true, or if it were true on tlie facts as accepted by tlic 
jury, the deceased was empowered to arrest the prisoner without war- 
rant, the State statute, C.S. 4544, providing that  "a sheriff, coroner, 
constable, police, or other officer entrusted with the care and preserva- 
tion of tlie peace nlay arrest without warrant whenever they know, or 
have reasonable ground to believe, that  a felony has been cominitted 
or a dangerous vound given, tha t  a particular pcrson is guilty and may 
escape if not irnniediately arrested." 

I t  seems that  this Lever Act, constituting the felony as stated, chapter 
53, 40 U. S. Statutes a t  Large, continued to be in force and effect till 
tlie spring of 1921, several inontlis after this occurrence. See Hamilton 
v. Distdlery R. Warehouse Co., 231 U.S. 146; Resolution Congress, 41 
Statutes a t  Large, p. 1339. But  if tliis be conceded, K C  are of opinion 
that  tlie instruction of his Honor excepted to cannot be sustained for 
tlie reaqon that  tlie deceased was not charged with the duty of enforc- 
ing the Lever Act, nor clotlied with tlie power incident to such cnforce- 
mcnt, but  was n prohibition officer, charged only with the duties of en- 
forcing tlie National Prohibition Act, and the Harrison Narcotic Act. 
Under this statute, chapter 85, 41 U.S. Statutes a t  Large, part 1, p. 
303, scc. 29, tlie unla~vful distillation of spirits for the first offense is 
only a misdemeanor, and in section 28 tlie officers charged with the en- 
forcement of the lam are given the same powers and protection in mak- 
ing arrests, etc., as tha t  formerly conferred upon thein for the enforce- 
ment of existent laws relating to the manufacture and sale of liquors 
under tlie law of the United States. Referring to the laws in question, 
Compiled Statutes, p. 220, being chapter 125, section 9, 20 Statutes a t  
Large, p. 341, i t  will be noted that  the power of arrest without war- 
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rant  under cases like tha t  presented liere was only given when the offi- 
cer found the person or persons charged in the "act of operating a n  il- 
licit distillery." 

And "then he shall be taken forthwith before some judicial officer and 
his case investigated." 

We are confirmed in this view by the rules and regulations issued by 
the Internal Revenue Department for the guidance of its officials in en- 
forcelllent of the Federal laws coining under its supervision and con- 
trol. These regulations, wlicm approved by the Secretary of the Treas- 
ury, and when not unreasonable or in conflict with the statutes apper- 
taining to the subject, are considered as binding, and map be taken 
note of by the courts. Campbell v. U .  S., 95 U.S. 571; S. v. R .  R., 141 
N.C. 846, and from a perusal of same, Regulations, No. 12, i t  appears 
that  under the National Prohibition Act, the Federal Prohibition Com- 
missioner is charged with the enforcement of the Federal laws relating 
to the production, sale, and taxation of spirituous liquors, etc., and also 

of tlie Harrison Narcotic Act, and that  "the field officers or 
(708) prohibition agents under him have jurisdiction of same class 

cases." And in reference to arrests without warrant, the authority 
is stated as follows: 

"Arrests without warrants.--Section 28 of Title I1 of the National 
Prohibition Act (see article 4) has the effect of giving prohibition en- 
forcement officers the same authority to arrest illicit distillers without 
warrants as is conferred by the act of 1879 (see article 270). An officer 
may also, in most jurisdictions, make an arrest wi .hout a warrant when- 
ever he actually witnesscs tlie commission of any offense under the pro- 
hibition statute and the arrest is made in~mediately thereafter. With 
respect to the procedure after such an  arrest is made see below (prelimi- 
nary hearings). An officer belonging to the Internal Revenue Service 
should not make arrests, howver ,  except in cases arising under section 
26 of the act (see article 54),  so long as he is re:~sonably satisfied that  
the offender may be found when wanted." 

I n  the case before us it appears from all the testimony tha t  the 
prisoner a t  the time of the attempted arrest was a t  his corn crib on his 
own premises unloading corn into the crib from h s wagon; that  he was 
not engaged a t  the time in operating a distillery or in making use of 
fruits or grain in production of distilled spirits, and on these facts, as 
we understand them, he was not liable to arrest hy deceased without a 
warrant duly issued for the purpose. John Bad Elk v. U.  S., 177 U.S. 
529; S. v. Bryant, 65 N.C. 327. 

I n  so far as the State statute is concerned, C.3. 4544, that  in itself 
applied, and is clearly intended to apply to  peacl: officers of the State, 
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and in the enforcement of the State law, and does not affect the conduct 
or  pon-ers of Federal officers unless the principles therein are extended 
to  such officers by a Federal statute, and d l e n  in enforcement of a 
valid Federal Ian'. The only Federal statute called to our attention 
xhicli purports to do this, Compiled Statutes U. S., 1918, ser. 1312; Re- 
vised Statutes U. S., sec. 788, restricts the effect and purpose to U. S. 
marshals and their deputies, and does not extend or apply to thebe pro- 
hbition agents, charged only, as stated, with enforcelllent of the prohi- 
bition and narcotic acts, and with the powers of arrest as therein given. 

I t  could not be seriously contended that  deceased, as a private citi- 
zen, could malie this arrest because of knowledge that  under tlie Lever 
Act a felony had been committed. Under our local statutes, C S. -1-23. 
such n power is restricted to felonies committed in the iinnlediate preb- 
ence of the person and applies only to the graver felonies, such as mur- 
der, rape, and the like. 8. v. B ~ y a n t ,  supra. And thcre i: no statute or 
principle that  would extend it to deceased on tlie facts of this record, 
from which i t  appears he was acting and professing to act  under a spe- 
cific Federal statute n hich expressly defined his powers of arrest ~vi th-  
out warrant, restricting thcm to cases where an offender is pres- 
ently engaged in tlie conlinission of the crime Of a surety he 1709) 
could not have greater rights as a private citizen than the 
statute gave to him as  an officer of the law. 

On the facts as now presented, me are of opinion that  no right to 
arrest tlle prisoner without a warrant has been shown, and for the 
error in tile instruction the prisoner is entitled to a 

New trial. 

STATE r. SIDNEY A. KINCAID. 

(Filed 22 February, 1922.) 

1. Removal of Causes-Transfer of Causes-Jurors Drawn from Other 
Counties-Courts-Discretion-Statutes. 

The trial judge, when refusing defendant's motion to remore an action 
for homicide to another connty, imy,  in the e~ercise  of his sound discretion, 
hare tlle jurors sun~moned from any adjoining county, or from any county 
in the same judicial district, or hare  the jurors drawn from the jury box 
of such county. C.S. 453. 
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2. Appeal and  Error--Objections and  Exceptions-Evidence. 
Exceptions to tlie ruling out of eridence adniittcd on the trial must be 

talien at  the time. and they conle too late to be confidered on appeal when 
take11 for tlle first tinle in appellant's statenlent of his case. 

3. Evidence-Sonexpert--O])inio~i Upon t h e  Facts. 
A nonespert eye-witness may state his opinions q o n  the collective facts 

rvlien a person not an eye-witness cannot form an arcurate judgment thereof 
from descril~tire detail. 

4. Appeal and  Error-EvidenceNonespert-Opinion-Questions of Law 
-Trials. 

Whether the ~r i thdra~~-a l  of competent nonesper: eridence after its ad- 
luissio~i is prejudicial error is a question of law. 

5. Homi~ide-i+lurder-Evidence-~4ppeal a n d  E r r o l ~ H u s b a n d  a n d  Wife. 
Where, upon the trill1 of a liomicide, the prison~lr's guilt for killing his 

wife is made to depentl ulml wl~etlier he intentionllly inflicted tlie wound 
that caused tlie death, or vhether it  occurred t h r ~ u g h  misnd~enture, and 
there has been rendered a rerdict of murder in the second degree, and there 
was plenary eridence that tlle prisoner was yery drunk a t  the time, and 
that his contlnct towards her had theretofore been "liind always," "friendly," 
"all right." the action of the trial judge in withdrawing from the jury the 
testimony of a witness that the defendant had been "very fond of his wife," 
i s  Iteld, under the facts of this case, not to hare been prejudicial error, 
entitling the defendant to a new trial, though competent as a nonexpert 
opinion upon the facts. 

6. Homicide-Murder-Evidence-Husband and  Wi fe-Intent. 
Where the defense of t l ~ e  prisoner, on trial for tlie capital felony of 

murder of his wife, is that their relationship had always been liind, con- 
siderate. etc., arid that tlie honncicie was not intentional, but the result of 
a misad\ entnre when lie was very tlrunli, etc., not 1% nowing what he did, it 
is conlpetent for the State to show that for seren years prior to the homi- 
cide the prisoner had nmltreated his Rife from time to time, and had ad- 
dreasetl her nit11 abuqire language, the admissibility of such evidence being 
a mntter of lan,  and its ~veight of credibility being for the jury. 

7. Homicide-Murder--Husband and  Wife-Eviden ccAdmiss ions-dp-  
peal and  Error-Hearsay Evitlence-Ruiiiors-,[armless Error .  

TThcre, 1111on the trial for wife-murder, the witnesses have erroneously 
been permitted to testify that the general reputation was that the defendant 
lind been coiirict(~d of seduction, and there was evidence, material to the 
inqniry, that liic: reli~tionship to hi9 wife had always been kind, etc., the 
snbseqnent adn~ission of the husband that lie lml  been convicted of seduc- 
tion, renders the error harmless. 

8. Murde~Homicide-I~~structions-EvidencInferences-Appeal and  
Error .  

Where, ugon the trial of a homicide, there is evidence that the prisoner 
Billed his wife wit11 a knife, and the question is presmted whether the deed 
had been done intentionally or by a misadventure or accident, the jury may 
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convict upon finding that the killinq with the knife was intentional, and an 
initruction that the jnrr may not infer the worst intent is properly refused. 

9. Instructions-Erroneous in  Part .  
Where n part of a requested instrnctioll consists of an abitract ~roposi- 

tion of law ii~alq~licable to the exiclence, its refusal is not error, though it  
may hare bee11 correct in its other parts. 

10. Instructions-Requests for  Instructions. 
A correct pr:lyer for instruction i~ not required to be given to tlie jury in 

its identical words, and no error is conlmitted by tlle trial judge if the mat- 
ter or l~rincil~lc embraced therein is correctly mid amply presented. 

11. Instructions-Contentions-Inadvertence. 
TThere it ic: uiin~istith-ably plain that the cmrt  n a s  stating the conten- 

tion\ of tlle party 111 his iiistluctions, his mere inadrertence in referring to 
"tlie i~i~tructiorih of the court" will not be held for reversible error, either 
as  an e\pressiol~ of opinion or a direction of the rerdict. 

12. Appeal and  Error---Objections a n d  Exceptions-Instructioiis-Conten- 
tions. 

Exception to the statement of the contention of the parties entered after 
~erd ic t  comes too late to be considered on appeal. 

CRIMINAL ACTION, tried before Bryson, J., and a jury, a t  August 
Term, 1921, of BURKE. 

The defendant was prosecuted for the murder of Lillie Kincaid, his 
wife, and from judgment pronounced on a verdict for murder in the 
second degree, he appealed. 

The defendant's residence, which was in Chesterfield, five or 
six rides from Alorganton, v a s  occupied by tlie defendant, his (ill) 
wife, her mother, and the defendant's brother, whose mental con- 
dition was abnormal. The defendant conductcd a mercantile business 
about two hundred and fifty yards from his residence. H e  and the de- 
ceased had been married about fifteen years. Her death occurred late 
on Rlonday, 18 ,July, 1921. On Sunday the defendant began to drink 
liquor, and on Monday he drank inore freely until noon, wlien he began 
to  take a drink every fen- minutes, and about 6 o'clock drank a pint;  he 
then made a trip in a car to John's River, about two miles from home, 
and returned to his store between sunwt and dark. wher~upon he and 
Rader each took a drink, and the defendant, after a short interval, 
took the last drink before going home. 

The deceased bpcnt Monday in the store; she TI-as there when the de- 
fendant returned from Jolin's Creek; and after the defendant and Rader 
had taken a drink, the deceased called to the defendant, "Come on and 
let's go." The deceased n-ent home alone, and the defendant tried to  
crank his car, hut "it wouldn't fire." The deccaeed, after going home, 
told her niotlier tha t  tlie defendant could not makc tlle car go -"he's 
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too drunk, he can't bring that  car to the house." The deceased and her 
mother ate supper, and the deceased went twice to the store and re- 
turned each time alone, the last time about 9 o'clock. 

The residence, not including the kitchen, was a two-story building 
with an  ell on the east side; alongside the kitchen was n five-foot porch, 
from which a door opens into the hall of the nlain building; on this 
porch was a shelf about five feet long, and east of the porch and kitchen 
were the well-house and the pump. A few hours before the death of the 
deceased, her mother had left on the shelf referred to a knife wliich she 
had used in the preparation of vegetables. After r i  while the defendant 
came from the store to the porch a t  the rear of tl-e house; the deceased 
went through the hall t o  the  porch, and her mother went into her room 
to light a lamp; just as the light was struck, the mother of the deceased 
heard the defendant in a loud voice say, "Lillie, ~-lanm it, I won't take 
that," and afterward heard "a choking, gurgling noise"; running to the 
back door, she found the defendant 2nd the deceased standing at  the 
end of the porch; the defendant had his hands around the neck of the 
deceased, who was "up against the wall." The mother asked the defen- 
dant why he mas choking the deceased, and he answered: "Airs. Davis, 
you don't understand"; she then released his hand and exclaimed, 
"Lillie, Sidney has killed you," and in a hoarse ~roice the deceased re- 
sponded, "No, he hasn't." Mrs. Davis went into the house for a lamp, 
and upon returning found the deceased and the defendant sinking to 
the floor, blood gurgling from the wound; the defendant held the de- 

ceased in his arms, kissing her as they g-adually ment to the 
(712) floor, after they had fallen, "screamed all he could scream," and 

said, "Surely I haven't done this." 
The following is the defendant's testimony of th: occurrence: "I went 

on home as usual, around the house the back way, the way I usually 
go, and when I got in the back side, the east side o '  the house, I met my  
w ~ f e  just off the back porch; as I recall, she says, You're going to keep 
on until you get on too much.' I put my arm arouicl her neck and said, 
'Oh, KO,  1,111 all right,' walking In the porch and playing with her with 
something in my  hand, coddling her about the shc~ulders; next I heard, 
Mrs. Davis spoke soinething; I don't recall what that was, i t  seeins 
kinder like a dream that  she said something; I just can't say positively 
what it was, whether 'What have you done?' or 'What have you done 
to Lillie?' or 'Have you killed her?'-I can't say just what she did 
say. I felt something, seemed to realize sometli ng had happened. I 
didn't know what i t  was, v h a t  the trouble v a s ;  I saw something lying 
on the shelf, apparently looked like a knife; I picked it up and threw i t  
out like tha t  (indicating). 
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"I remember lying down with my  wife, seemed I could feel her begin 
to sink; I had her In my arms and we laid down somewhere there on 
the porch or in the door, I don't know just where. I didn't know what 
was said when we went down; I laid down; I don't know what mas 
said or done. 

"It  is kinder like a dream; I remember seeing a few people there that  
night, several that  I knew, heard their voices, and knew their voices; 
Dr .  Riddle was one, Charlie Rader was one, one of the Conley boys, 
I don't recall which one now, Mr.  Bright, I believe. I recall chat some- 
body said something about the sheriff, and RIr. Bright said, 'He's here 
now, coming now.' Dr.  Riddle's name, I recall, was mentioned; I don't 
know what was said about him. That's about all I recollect of the cir- 
cumstances." 

The next morning the defendant's spectacles were found on the shelf 
and the knife in the yard near the well. 

The physician testified that  on the left side of the neck of the de- 
ceased there was in incision between an inch and an inch and a quarter 
in length, and a t  right angles with the neck; that  the appearance indi- 
cated a direct stab, and that  a large blood vessel had been severed or 
cut. 

There was evidence for the State tending to show that  for several 
years the conduct of the defendant tomard the deceased had been of- 
fensive and menacing, especially whcn he was under the influence of 
liquor; and for the defendant there was evidence tending to show that  
he had always been considerate and affectionate. 

The defendant contended that  he did not inflict the wound; 
that  he did not know the knife was on the shelf, and that  if he (713) 
inflicted the wound he did it unintentionally. 

Attorney-General Manning and Assistant Attorney-General Nash 
for the State. 

C. A.  Jones, TY. A. Self, S. J .  Erwin, and S. J. Erwin, Jr., for de- 
fendant. 

ADAMS, J. After the arraignment, his Honor, on motion of the so- 
licitor, made an order that  73 jurors be sun~moned from Lincoln Coun- 
t y ;  and to the denial of the request that  these jurors be d raxn  from 
the box, exception was duly taken. 

The statute provides, (1) that  the presiding judge, instead of mak- 
ing an order of removal, may cause as many jurors as lie deems neces- 
sary to be summoned from any adjoining county, or from any county 
in the same judicial district; and (2) that  the judge may direct the 
required number of names to  be drawn from the jury box in said 
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county. C.S. 473. The obvious purpose is to authorize the court either 
to cause the jurors to be summoned by the sheriff or to direct that they 
be drawn from the box. While the adoption of the latter course i: com- 
mendable, it is not always practicable, and tlie presiding judge, in tlie 
exercise of sound legal discretion, nmst determine by which of these 
nletliods the ends of justice may best be subserved. 

On tlie cross-examination of Dr. Riddle, and 011 the direct examina- 
tion of R .  V. ;\licliaux, the defendant proposed to show that, judged by 
the observation of tlie witnesses, the relation betrreen him and tlie de- 
ceased had been one of love and affection. The proposed evidence was 
excluded. Thereafter, Dr.  Riddle, in response to s question as to  any 
observed fact or circumstance tending to show such relation, testified 
as follows: ('I saw Mr. Kincaid when his wife m,%s sick, and he made 
efforts to have something done, asked me to operate on her; she was a t  
the hospital for an examination, and he seemed to be very anxious that 
something be done for her, and as I remember it a day was kinder set 
to do something for her, but nothing definite. Mr. Kincaid seemed to be 
anxious that something be done for his wife. 

"I didn't see them going about togrtlier so often; saw them in town 
occasionally in a car. Mr. Kincaid brought her to town, the best I re- 
member. I don't remember anything further that throws light on their 
relation to each other. He  was very kind to her in my presence always." 

This witness, referring to the defendant, furthe. testified, "I always 
thought he was very fond of his wife." On motion of the solicitor, this 
expression was withdrawn from the jury. 

R. V. Michaux testified as follows: "I \.kited a t  their home. 
(714) I have seen them in their home and seen them a t  church, seen 

them a t  Marvin camp meeting two or three times, seen them 
here in Morganton, and in the store lots of times. I never saw them 
both in their home. I have seen them in the stoae several times; she 
was generally in the store when I was in there. At \he times I have seen 
them together they seemed to speak to each other kindly, friendly, and 
all right when I saw them." 

To  the withdrawal of Dr.  Riddle's conclusion that the defendant had 
been "very fond of his wife," the defrndant first excepted a t  the time 
of preparing and serving his case on appeal. The delayed exception 
cannot avail him, for there is nothing that takes the case out of the 
general rule that exceptions not entered a t  the trial will not be con- 
sidered on appeal. C.S. 590; S. v. Braddy, 104 N.C. 737; S. v. Jones, 69 
N.C. 16 ; S. v. Craige, 89 9 .C.  479 ; S. 2). Glisson, 92 N.C. 509. 

Kot infrequently the opinions of nonexpert witnesses are received in 
evidence en: necessitate. It is sometimes impossible For a witness to state 
pertinent facts in such manner as to enable the jury to form a proper 
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conclusion apart  from the opinion of the witness. Indeed, the witness 
himself may not be able clearly to separate the clreuni~tances from 
wllicll he lias derived his conclusion from the conclusion itself. The 
ground upon diicl i  opinion> are admitted in such cases is that ,  from 
the very nature of tlie subject in issue, it cannot be stated or described 
in such language as d l  enable persons noe eye-n-itnesses to form an 
accurate judgment in regard to it. Jones on Ev., sec. 360. Upon ques- 
tlons of science and skill opinions may be received from persons who 
are especially instructed by experience. study, and reflection in the 
particular science, art ,  or mystery to which the investigation relates; 
but upon a variety of unscientific questions there is also adniissible the 
opinion of a nonprofessional witness, which is intended, not as a theo- 
retical or scientific opinion, but as the expression of his judgment, based 
upon personal observation, and so understood at  the time it is offered. 
Comrs. v .  George, 182 N.C. 414; S.  v .  Edwards, 112 N.C. 901; Arro- 
wood v .  R. R., 126 N.C. 629; Rrirney v. Allen, 127 K.C. 477; S. v. Trir- 
ner, 143 N.C. 612; Taylor v. Security Co., 143 K.C. 389; Ives v. Lumber 
Co., 117 N.C. 307; Bennett v. Mfg. Co., ibzd, 620; Bmtt v. R. R., 148 
K.C. 40; Jlurdock v .  R. R., 159 N.C. 131; Clary 21. Clary,  24 N.C. 78. 

While his Honor might have adn~ittccl the proposed answer of the 
n-itnesses, the question presented here is whether its exclusion wrought 
such prejudice to the defendant as entitles him to a new trial. We  
recognize the principle, fundamental in our jurisprudence, that  tlie jury 
ordinarily must determine tlie weight of the evidence; hut wliethcr 
admitted evidence is substantially equivalent to that  which is excluded, 
although not in ipissivzis verbis, and whether in view of all the evidence 
there ha$ been prejudicial error are questions of law to he de- 
cided b? tlie court. At the  time the proposed evidence was ex- (715) 
cluded the defendant was on trial for the capital felony, one 
essential element of n-liich is premeditation; but he was convicted. not 
of the capital felony, but of nlurder in tlle second degree. It was argued, 
however, tha t  the proposed cvidence was competent, not only on the 
question of deliberation, but on tlie question whether the defendant in- 
tentionally inflicted the wound, or whether the lioinicide occurred 
through misadventure; and that  the exclusion of the evidence m-as 
prejudicial to the defense. Does not the evidence wl~ich lvas admitted 
resolve this contention against the defendant? H e  insists that  one of the 
crucial questions invoked the relation that  hnd existed between him 
and his wife. Had  it been a relation of "love, respect, and affection; or 
of hatred, conten~pt, and bitterness"? Certainly tlie language of Dr .  
Riddle and of hlichaux was sufficient to dispel any doubt in the mind 
of the jury as to ~vhcther they had regarded the relation between the 
defendant and the deceased as that  of love, hatred, or indifference. We 
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cannot hold for reversible error the substitution of the words "kind 
always," "kindly, friendly, and all right" for the words "love and affec- 
tion," as descriptive of the defendant's disposition toward the deceased. 

What has been said applies also to exceptions fourteen, twenty, and 
twenty-two. Mrs. Hood and Mrs. Conley minutely told of their asso- 
ciation with the defendant and his wife- Mrs. Hood testifying that 
"each treated the other nice"; and Mrs. Conley that "they always 
seemed kind to each other." The mere statement 1)y each witness as to 
the subjective impression produced by the appearance of the defendant 
and the deceased in the church yard more than two months before the 
homicide is not ground for a new trial; and the question asked Mrs. 
Davis was so indefinite as to preclude the necessity of discussing it. 

There are several exceptions which relate to the admission of evidence 
tending to show the defendant's maltreatment of the deceased, or of- 
fensive language addressed to her from time to time during a period of 
several years next preceding the death. 

It mill be noted that when the evidence was introduced the defendant 
was prosecuted for the capital felony. In  S.  v. Rash, 34 K.C. 382, 
Justice Nash used this language: "Ordinarily the .ye of suspicion can- 
not turn upon the husband as the murderer of his wife; and when 
charged upon him, in the absence of positive proof, strong and convinc- 
ing evidence - evidence that leaves no doubt on the mind that he had 
toward her that mala nzens which alone could lead him to perpetrate 
the crime-is always material. How else could this be done than by 
showing his acts toward her, the manner in mhick he treated her, and 
the declarations of his malignity? . . . In the domestic relation, the 

malice of one of the parties is rarely to b~: proved but from a 
(716) series of acts; and the longer they have ex~sted and the greater 

the number of them, the more powerful are they to show the 
state of his feelings. A single expression and a single act of violence are 
most frequently the result of temporary passion, as evanescent as the 
cause producing them. But a long continued course of brutal conduct 
shows a settled state of feeling inimical to the object. We are of opinion, 
then, that his Honor did not err in receiving the testimony objected to, 
because malice may be proved as well by previous acts as by previous 
threats, and often much more satisfactorily. Roscoe s Crim. Ev., 96, 740; 
2 Phil. on Ev., 498." S. v. Gailor, 71 N.C. 88; S. v. Wilkins, 158 N.C. 
603. 

The evidence was offered for the purpose of showing intermediate 
and recurring misconduct of the defendant, and wkile its weight was to 
be determined by the jury, the question of its ccmpetency was prop- 
erly decided by the court. S. v. Johnson, 176 N.C. 722. 
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R. V. hlichaux testified that  the general character of the prisoner 
was good, and R. J. Hallyburton and T .  N. Hallyburton that  i t  was 
good as to truth and honesty. On cross-examination Michaux was per- 
mitted to testify that  he had heard that  the defendant had been tried 
for seduction, but had never heard of his conviction; and each of the 
Hallyburtons, tha t  the defendant had the general reputation of having 
been convicted of seduction. 

If it be granted that  this evidence should have been excluded, we 
are of opinion that the error was cured by the subsequent admission of 
the defendant. I n  S. v. Rnrrett, 131 N.C. 666, a witness for the State 
was asked on the direct examination whether he had opposed the de- 
fendant's application for inen~bersllip in a lodge. The witness answered 
in the affirmative, and assigned as his reason that  the defendant had 
been convicted and imprisoned. Concerning the court's refusal to strike 
out the impeaching clause in the answer, Justice Rrozcn said: " I t  was 
entirely conlpetent for the State to show m o t i ~ e  upon tlle part  of the 
defendant to burn the barn occupied and used by the witness, and to 
that  end it n-as proper to show that  bad feeling existed, and the reason 
for it,  but that part of the reply of the witness in which he stated that  
defendant had been convicted of stealing and sent to the chain-gang 
should have been excluded, and the jury carefully cautioned not to 
regard it. 

"The State had no right at that  state of the trial to put so damaging 
a fact in evidence. The defendant had not put his character in issue a t  
that  time. B u t  me think the error entirely cured by subsequent pro- 
ceedings. 

"The defendant was examined as a witness in his own behalf, and 
testified that  he had been indicted for stealing corn and served four 
months on the chain-gang for it." 

I n  the case a t  bar the defendant, on cross-examination, said: 
"I have been in court before, accuqed of seduction; I was not (717) 
guilty; I n-as convicted and sentenced to the penitentiary. I was 
convicted on the charge of seduction in 1905 or 1906, is my recollection. 
After my conviction here, I JTas sustained in the Supreme Court, I 
think; I've forgotten just how i t  was. As a matter of fact, that case 
was settled by a money consideration." Here is an express admission of 
tlle evidence to which the defendant had previously objected. 

The eighth request for instructions embodies a summary of the defen- 
dent's contentions as to the relations hereinabove referred to, and as to 
the question whether the infliction of the wound was intentional or ac- 
cidental. We  are of opinion that  his Honor's charge upon these con- 
tentions neither included nor omitted anything to the prejudice of the 
defendant. 
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The prisoner requested the following instruction: "It is neither char- 
ity nor common sense nor law to infer the worst intent which the facts 
will admit of if upon a fair consideration of the evidence, a fair and 
reasonable inference, consistent with liis innocencme, may as reasonably 
be deduced as an inference adverse to him and ccnsistent with his guilt. 
In  other words, the law leans to the presumption of innocence and re- 
quires that a jury shall be satisfied beyond a reasonable doubt of the 
guilt of the accused before a verdict of guilty can be rendered. If, tliere- 
fore, upon certain evidence offered in a cause, a :onclusion unfavorable 
or adverse to the prisoner and consistent with his guilt may reasonably 
be drawn, and on this same evidence a conclusion favorable to the pris- 
oner and consistent with liis innocence may be reasonably drawn, it 
is the duty of the jury to adopt that inference favorable to the prisoner 
and consistent with liis innocence." 

The first sentence is an excerpt from the disscnting opinion in S, v. 
S e e l y ,  74 N.C. 431. There the defendant was prosecuted for assault 
with intent to commit rape; and Justice R o d m a n ,  emphasizing the 
proposition that the criminal intent must be proved, said that if the 
facts should reasonably admit the inference of an intent which, though 
immoral, was not criminal, it would be neither charity nor common 
sense nor law to  infer the worst intent. In  S. v. Massey ,  86 N.C. 660, 
and in S. v. Hawkins ,  1% N.C. 472, the language of Justice R o d m a n  
is again applied in a discussion of the criminal intent. But the ques- 
tion here was not whether the defendant inflicted the wound with any 
particular intent, but whether in fact he inflicted it, and if so, whether 
intentionally or by misadventure; and the jury had tlie right, if they 
found that the defendant used the knife, to infer, unless otherwise con- 
vinced, that  lie did so intentionally. Moreover, if it mas intended that 
the prayer should apply to the question, whether the mound was inten- 

tional or accidental, the legal proposition 1s erroneous. I t  infer- 
(718) entially importq that each of the hypothesis is equally reason- 

able, or even if the State's hypothesis is more reasonable than 
tlie defendant's, the humanity of the law required the jury to accept the 
less reasonable and acquit the defendant. In  other words, the prayer is 
subject to the criticism made by the Chief Justic,? in S. v. Rogers, 166 
K.C. 390. There lie said: "The remark (of Justire Rodnzan)  does not 
bear the mcaning which the defendants seem to attribute to it, that 
when upon the evidence if the jury believe it one way they should find 
the defendant not guilty, and if the contrary belief prevails, the jury 
should find the defendant guilty, they must find according to the hu- 
manity of the law that he is not guilty." 

Besides, a part of the instruction requested consists of an abstract 
proposition of law which is not applied to any particular phase of the 
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evidence. Eduwrds v. Tel. Co., 147 N.C. 126; ;lIcAdoo v. R. R., 105 
K.C. 140; Emry v. R. R., 102 N.C. 209; Meredzth v. Coal Co., 99 N.C. 
576. These objections are sufficient to exclude the entire prayer, even if 
a part  of i t  was correct; for where a portion of an instruction is erro- 
neous, the court need not give >o much of i t  as is good. S.  V. ,Yeal, 120 
N.C. 613; S. V.  JIcDoz~~ell ,  145 N.C. 563. 

We  have conipared 1~1th the charge each of the reniaining requests 
and find that  tlic substance of every material principle stated in them 
-certainly every material principle to ~vliich the defendant n.as en- 
titled - is contained in the instructions given. The court did not adopt 
the language of each rcquest, and ~ m s  not required to do so. It is an 
established rule of practice that  a judge is not bound to give instructions 
in the identical n-olds of a request, if the matter or principle embraced 
therein is correct and amply presented. Carter v. R. R., 165 N.C. 233; 
S. v. Tate, 161 N.C. 285; S. v. Price, 138 N.C. 641. 

The defendant excepted to tlie following part of his Honor's charge: 
"The State says and insists tha t  the evidence. considering the facts and 
circun~stances, tlie argument of counsel, and the instructions of the 
court, involuntarily lead your minds to the conclu-ion tha t  the defen- 
dant inflicted the wound, and that  i t  was not done in play, or in acci- 
dent, that  it was intentional, tha t  such act was unlawful, and that  it 
was with malice, if not  with premeditation and deliberation." Tlie de- 
fendant contends that  the reference to the "instructions of the court" is 
nothing less than the court's intimation of the defendant's guilt - that 
this instruction expressed the sentiment and opinion of the presiding 
judge. I t  will be observed that  the paragraph complained of was the 
recital of certain contentions made by the State, not the application to 
the evidence of any principle of lam; and i t  is evident that  refcrence 
to the instructions of the court was a inere inadvertence. It cannot rea- 
sonably bc construe(! either as an  expres-ion of opinion or as a 
direction of the wrtiict. S. v. ~~IcZ;e111. 93 S.C. 532. I n  addition, (719) 
an objection to the court's statenlent of tlie contentions of the 
parties cannot first be made after verdict. Phlfer v. Comrs., 157 N.C. 
150; S. v. Tyson, 133 K.C. 6 9 ;  S. v. Davis, 134 N.C. 633. 

We  have carefully considered each of the  remaining exceptions. Some 
apply exclusively to murder in the first degree, and the others require 
no discusqion. Tlie experienced counsel for the defendant have hecn 
diligent in his behalf, and the jury, under the comprehensive charge of 
the court, have returned a verdict for the leqser degree of murder. We 
think the defendant has no just reason to complain. Perusal of the en- 
tire evidence convinces us tha t  he had no really substantial ground for 
contending either that  the homicide was accidental, or that  he did not 
inflict tlie wound, or that  the deceased, for the purpose of alarming and 
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reforming him, seized tlle knife and in some unexplainable way brought 
on her death. These contentions are based on possible inferences rather 
than on logical deductions from material evideme. Indeed, after scru- 
tiny of the record from a legal viewpoint, we may safely assert, with- 
out usurping the functions of the jury, that from all the circumstances 
disclosed by the evidence only one rational tht.ory may be evolved. 
However n~uch,  in the natural exercise of his faculties, tlle defendant 
may have loved his wife, it is not to be doubted that under the influ- 
ence of drink he took her life. With brain excited, but not to the extent 
of frenzy, with judgment perverted but not dethroned, with will im- 
paired but not destroyed, upon meeting her a t  Ihe porch and hearing 
her mild reproof, he refused to indulge the normal in~pulse of "love and 
affection." The enormity of the deed began to temper his mind only 
when his wife, "with woman's faith and woman's trust," declined to 
admit his guilt, and fell to the floor. I t  was then that the "choking and 
gurgling noise" of his dying conipanion no doul~t  roused his sluggish 
sensibilities to the avenging cry, "Surely I haven't done this!" and his 
laggard affection, a moment too late, to the uns~vailing tribute of ca- 
resses and tears. 

We find no reversible error, and this mill be certified to the Superior 
Court of Burke Countv. 

No error. 

Cited: Bailey v. Hassell, 184 N.C. 459; S. v. Bddwin, 184 N.C. 791; 
Construction Co. v. R.  R., 185 N.C. 48; S. v. Wzlliams, 185 N.C. 666; 
S. v. Mi l le~ ,  185 N.C. 685; S. v. Reagan, 185 N.C. 713; S. v. Barnhill, 
186 N.C. 450; S. v. Hart, 186 N.C. 5!39; S. v. Vaughan, 186 N.C. 760; 
S. v. Ashburn, 187 N.C. 730; S. v. Sinodis, 189 N.C. 571; S. v. Steele, 
190 N.C. 510; S. v .  Lea, 203 N.C. 26; Tyndall v. Hines Co., 226 X.C. 
622. 

STATE v. FRED BRINKLEY AXD ALBERT BRINKLEY. 

(Filed 22 February, 1922.) 

1. Appeal and Error-Crinlinal Law-Objections and Exceptions-Evi- 
dence-Nonsuit. 

An exception to a motion to dismiss in a criminal action taken after the 
close of the State's evidence, and renewed by defendant after the introduc- 
tion of his own evidence, does not confine the appeal to the State's evidence 
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alone, and a conviction  ill be sustained under the second exception if 
there is any sufficient evidence 011 the wliolc record of the  defendant's guilt. 
C.S. 4643. 

2. Hol~licide-EvidenceDyil~g Declarations-Conspiracy-Konsuit. 
Where, upon the trial of two defendants for mnrdrr,  there is evidence 

tha t  olie of them h t~nck  tlie tlecr:x+d nit11 a rock tha t  camcd his clenth, in 
the lrrcselice of tlic otlirr, n i t h  circumstallcer tending to shov  tha t  the  
otlirr was aidinq and abettill; tlie asiault ,  with evidence of the dyiug dec- 
laration of the dcw:rsed, "Boj s. you ha\ e killed me : I did not think you 
wonld do it," a niotion of defe~ldaiits to dibmiis is properly refused. 

3. Evidence-Dying Decliwations. 
An esceptioli to the admi~sioii  of dying declarations, in an  action for a 

homicide, that  they were incoinplete to the prejudice of the defendants, can- 
not be sustained, n here the witness has testified to tliem in full, they 1Tere 
sufficient for tlie 1Jurl)ose of conviction nit11 the other evidence, and the in- 
coml~leteness objected to n-as caused by the dying condition of the de- 
clarant. 

4. Honlicide-Criminal Law-Deadly Weapon-Evidence-Matters in Ex- 
cuse--Burden of Proof. 

Where, upon the trial of murder, it is admitted by the defendant, or 
establiihed a i  a fact, t l~a t .  with a, deadly weapon, he struck the blow that  
resulted in death, the 1,1n prerumes malice, and tlie burden then rests upon 
the defendant, throughout the trial, to show snch facts or circumstances a s  
will reduce the degree of tlie offelm, or acquit him thereof. The rule a s  to 
the burden of proof in civil actions does not apply. 

5. Homicide-Murder-Criminal Law-Evidence-Deadly Weapon-Con- 
spiracy-Manslaughter-Trials. 

The evidence on this trial fur murder tha t  the deceased had money which 
he lost to the two defendants while gambliiig with them a t  their invitation, 
the quarrel between him and defendants, their withdrawal together, the 
deceased nnlkinq betneen them, the  infliction of the mortal wound by one 
of the defendants. and the dying declamtion of the deceased, "Boys, you 
have killed me," i s  lrcld cufficient, with the other evidence, of a conspiracy 
be tmen  the defendants. and to convict tlie one striking the mortal blow of 
murder in the second degree nnd the  other of manslaughter. 

6. Homicide-Murder-Eviclence-Conspiracy. 
Where a consl~iracy to commit the homicide accomplished has been prorrn 

011 the trial, the act5 aiid declarations of each defendant in furtherance of 
the common illegal design a re  competent against both. 

7. Same--Appeal and Error-Harmless Error. 
Where, upon a trial for conspiracy resulting in death, i t  is  established 

that  one of the t ~ v o  defendants killed the decensed with a deadly weapon in 
the presence of the other, without ju-t prorocation or show of resistance, 
the dying declaration of the deceased tha t  he  had no knife is consistent 
with the position tha t  none was  used, and its exclusion is  not prejudicial 
error. 
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8. Evidence-Witnesses-Subpoenaed-Appeal a n d  Error--Harmless Er- 
ror.  

Where, upon the trial for a homicide, the testimony of a witness for the 
defense has been excluded, refusal of the court to permit the defendants to 
show that this witness had also been subpoenaed by the State, and not in- 
troduced by it, is not reversible error. 

9. Instructions-Evideiic~Expression of Opinion--Statutes. 
Where there is evidence of conspiracy of tlie two defendants on trial for 

murder, with that of deceased's dying declaration "Boys, you have killed 
me," a requested instruction that the declarations raised a doubt as to which 
one had struck the fatnl blow, and that both defendants should be acquitted 
if the jury should be in doubt, is an expression of opinion upon the evi- 
dence, forbidden by the statute, especially when it has been admitted that 
a certain one of them had done so. 

10. Appeal a n d  Error--Objections a n d  Exceptions. 
An exce~ttion to the analysis of the contention of the parties in the 

court's instructions comes too late after verdict. 

11. Instructions-Contentions-Appeal a n d  Error--Harmless Error .  
The judge in his charge to the jury is not required to recite in detail all 

of the prolix testimony of the witnesses in stating the contentions of the 
parties, and his charge will not be held for error if he substantially sub- 
mits them without unduly stressing those of one of them, and is not other- 
wise prejudicial to the appellant. 

Where, upon the trial of murder, it is admitted that one of the defen- 
dants struck the fatal blow with a deadly weapon, in the presence of the 
other, who mas aiding and abetting him, it is permissible for the jury to 
find for their verdict that the one who struck the blow was guilty of murder, 
and that the other, being without the intent to kill, ms guilty of the less 
offense of manslaughter. 

CRIMINAL ACTION, tried before Lane, J. and a jury, a t  Ju ly  
(721) Term, 1921, of CATAWBA. 

Defendants were indicted for the murder of Homer Barringer. 
The State waived a verdict for murder in the first degree, and re- 
quested a verdict of murder in the second degree or for manslaughter. 

There was evidence tending to show, and i t  is admitted in the brief 
of the defendants, tha t  Albert struck the deceasec in the forehead with 
a rock, inflicting a wound which resulted in his death. There was evi- 
dence tending to show that  tlie deceased said in his dying declaration 

that  the wound had been inflicted by tho defendant Fred. Al- 
(722) bert mas convicted of murder in the second degree, and Fred of 

manslaughter. Both defendants appealed. 
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Attorney-General Manning and Assistant Attorney-General iYash 
for the State. 

Wilson, Waylick, Self, Bagby & Aiken for the defendants. 

ADAMS, J. After the State had produced its evidence and rested its 
case, the defendantq moved to d i s n ~ ~ s s  the action for want of sufficient 
evidence to sustain the prosecution. They cxceptcd to the court1< denial 
of their niot~on and ~ntroduced evidence, and a t  the close of all tlie evi- 
dence again lnovctl for judgment as of nonsuit. To  the refusal of the 
latter motion they excepted, and now insist that they are entitled to 
the benefit of the first, as rvell as the second exception. Both the terms 
of the statute and the decisons of the Court are adverse to this argu- 
ment. The defendants are entitled to tlie benefit only of the latter ex- 
ception. C.S. 4643; S. v. Kzllran, 173 N.C. 793. Consideration of tlie 
latter exception, therefore, includes all the evidence. For this reasor? the 
motion to disnliss the action cannot avail the defendant Albert Brink- 
ley, because he admits tha t  he struck the deceased with a rock; nor the 
defendant Fred (1) because tlie dying declaration of the deceased was 
evidence for the jury, and (2) because there was some evidence of a 
conspiracy or concert of action between the defendants. True, the de- 
fendants insist that  tlie dying declaration should have been excluded 
because i t  was fragmentary; but the cases clted to sustain this conclu- 
sion do not apply to the evidence, for they merely decide that where a 
witness relates a part of a conversation in behalf of one party, the op- 
posing party is entitled to the n.hole conversation. Bu t  here the r i tness 
related the entire dying declaration; and the fact that  the deceased be- 
came too weak "to tell tlie nhole story," and then fell into unconscious- 
ness does not render incompetent the declaration he madc after saying, 
"I know I an1 going to die." S. v. Shouse, 166 N.C. 306; S. v. T V z l l ~ a m ,  
168 N.C. 191; S. v. TT7atkins, 1.59 X.C. 482; S. v. Laughter, ibzd., 488. 

The judge instructed the jury in subtance  that the defendant Albert 
admitted that  he struck the mortal blow, and that the burden was upon 
him "all the way through" to show mitigating facts and circumstances 
to reduce the crime, and to make good his plea of self-defense. T o  this 
instruction the defendants objected on tlie ground that  the burden of 
proof does not shift on establishing a priinn facie case by the State, but 
continues on the State tliroughout the trial. His Honor further in- 
structed the jury in substance that  tlie intentional killing of a human 
being with n deadly weapon implies malice, and that  the burden then 
rests upon the defendant to diow to the satisfact~on of tile jury 
fact- iznd circ~~nistanccs sufficient to excuse tlir honi~cidc or to (723)  
reduce it to manslaugliter. Tliis is a correct legal proposition, and 
the cI~arge must be considered in its entirety. I n  S. v. Capps, 13-1 N.C. 
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627, it is said, "There is no principle in the criminal law better settled 
than that, where the killing with :t deadly wtlapon is admitted, or 
proved, in the sense that i t  is established as a fact in the case, the law 
implies or presumes malice, and a t  common law the killing, if nothing 
else appears, is murder. S. v. Willis, 63 N.C. 26; 13. v. Johnson, 48 N.C. 
266; S. v. Bm'ttain, 89 N.C. 481. When this implication is raised by an 
admission or proof of the fact of killing, the burden is upon the de- 
fendant of showing all the circumstances of mit gation, excuse or jus- 
tification to the satisfaction of the jury. S. v. Jollnson and S. v. Wzllis, 
supra; S. v. Vann, 82 K.C. 631 ; S. v. Barrett, 132 N.C. 1005. And that 
burden continues to rest upon him throughout the trial. S. v .  Bm'ttain, 
supra." And in S. v. Lane, 166 K.C. 339: "The burden is on the defen- 
dant to establish such facts to the satisfaction of the jury, unless they 
arise out of the evidence against him. This rule has been uniformly ad- 
hered to by this Court in indictments for homicaide. S. v. Quick, 150 
N.C. 820. This principle has been reiterated by us in more recent cases. 
S. v. Worley, 141 K.C. 761; S. v. Yates, 155 N.C. 450; S. v.  Rowe, h i d . ,  
436; S. v. Simonds, 154 K.C. 197; S. zl. Cox, 153 E.C. 638; S. v. Fowler, 
151 Y.C. 731; and formerly in 8. v. Clark, 134 N C. 698; S. v .  Bm'ttain, 
89 N.C. 481." In  h'orth Carolina no principle in the law of homicide is 
more firmly established than this. S. v. TYilcox, 118 N.C. 1131; S. v. 
Fowler, 151 N.C. 731; S. v. Hagan, 131 N.C. 802; S. v. Brittain, 89 N.C. 
501 ; S. v. Cameron, 166 N.C. 379; S. 11. Orr, 176 X.C. 773; S. v. Spencer, 
176 N.C. 715. In  White v. liines, 182 N.C. 275, in discussing the burden 
of proof in civil actions this Court held that the rule therein stated was 
not intended in any way to modify the well established principles ap- 
plying to the law of homicide. 

After stating certain contentions submitted by the State, his Honor 
charged the jury as follows: "If you find that t ~ e  defendants entered 
into a common enterprise, a joint enterprise there, and that they both 
wilfully entered into a combat with this man, f o ~ g h t  him wilfully and 
mrrongfully, and assaulted him with a deadly weapon, struck him a 
blow which resulted fatally, without excuse or justification, you will 
find them guilty of murder in the second degree, unless they have shown 
to your satisfaction such facts and circumstances 3s would reduce i t  to 
manslaughter by rebutting and doing away with tke element of malice." 
To this instruction the defendants excepted on the ground that the evi- 
dence did not justify any theory or contention that both the defendants 
fought or assaulted the deceased, or that there Tias concert of action 

between them a t  or preceding the time the mortal blow was in- 
(724) flicted. We are not prepared to concur in this conclusion. Testi- 

mony as to what took place between the dclfendants and the de- 
ceased a t  Newton on the day before the homicide and afterward; as to 
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"a handful of bills" exhibited on Saturday by the deceased in the pres- 
ence of the defendants; as to the defendants' suggest~on that  he should 
go to  Fred's house on Sunday and play cards nit11 them; as to Fred's 
promise to provide one-half gallon of liquor; as to the drink~ng, and 
shooting of dice; as to the game of poker which, began a t  5 in the af- 
ternoon was continued by n~oonlight until 10 o'clock; as to the loss of 
money by the deceased and an  effort to borrow more; as to tlie quarrel 
between him and Albert in Fred's presence; as to their withdra~val from 
the ~voods together - Albert followed by the deceased and the deceased 
by Fred- and their conduct on tlle way ;  as to the mortal blow and the 
outcry of the decea>ed, LLBoys, you have killed me; I did not think 
you'd do it"- these and other circu~iistances constituted evldence for 
the july on the question whether the defendants had previously coil- 
spired together, or ~vliether at  the time tlie mortal blow was given they 
were acting in concert. If the alleged consp~racy was established, the 
acts and declarations of each of the defendants in furtherance of the 
common illegal design were adniissiblc against both. 8. v. Jackson, 82 
N.C. 563 ; S .  v. Anderson, 92 N.C. 732; S. v. Brady,  107 N.C. 828 ; S. v. 
ilface, 118 N.C. 124-1. The exceptions relating to this instruction can- 
not, therefore, be sustained. 

The court's refusal to permit the defendant Fred Brinkley to testify 
that  the deceased said a short ~ ~ h i l e  after the blow was given that  he 
did not have his knife, and the court's refusal to permit the dcfen- 
dants to show that  Preston Drum, who was exam~ned for the defen- 
dants, had been subpcenaed by the State, cannot be assigned for re- 
versible error. As to the former, if the declaration of the deceased had 
been admitted, i t  1%-odd have been entirely consistent with the t!leory 
that  he had not attempted to use a knife, and its tendency to corroborate 
Fred or any other witncss would have been negligible; and as to the 
latter, the principle announced in S.  V .  Harris, 166 N.C. 243, and other 
cases, would not apply for the reason that  there is nothing in the 
record to show that  the State viould not have introduced Preston Drum 
as a witness in rebuttal. As said in S. v, Roberson, 150 hT.C. 840, "We 
are of opinion that  the rejected evidence tended to throw no light upon 
the real question a t  issue, and could not possibly have been of any 
value to the defendants had it been admitted." 

The defendants requested the court (1) to instruct the jury that  if 
they accepted the testimony offered by the State as to the dying dec- 
laration of the deceased, this testimony would be effective to raise a 
reasonable doubt as to the guilt of Albert; and (2) tha t  if the jury 
should bc in doubt as to ~vhicli of the defendants struck tlie mor- 
txl-blow, both defendants should be acquitted. T1ie.e prayers (725) 
were properly refused; the first embohes an exprebsion as to 
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the weight of the evidence; besides Albert admitted and Fred testified 
that Albert struck the mortal blow. 

The defendants excepted also to the court's analysis of certain con- 
tentions; but an exception of this character cannot be entered first af- 
ter verdict; i t  must be taken during the charge or a t  its conclusion. 
Phifer v. Comrs., 157 N.C. 150; S. v.  Tyson, 133 N.C. 692; S. v. Davis, 
134 N.C. 633; Green v. Lumber Co., 182 N.C. 681.. 

We have carefully examined all the prayers for instructions which 
were tendered by the defendants in connection with the charge of the 
court, and are of opinion that his Honor submittcbd to the jury, in sub- 
stance a t  least, all the contentions of the defendants, and did not unduly 
stress the contentions of the State. "To permit a party to ask for a 
new trial because of an omission of the judge to recite all the details of 
prolix testimony, or for an omission to charge in every possible aspect 
of the case, would tend not so much to make a trial a full and fair de- 
termination of the controversy as a contest of ingenuity between coun- 
sel." Boon v.  Muq-~hy, 108 N.C. 191. His Honor was careful to instruct 
the jury as to the defendant Fred that the burden was upon the State 
to satisfy the jury beyond a reasonable doubt of his participation in the 
difficulty. The jury evidently concluded from tht: admission of Albert 
that he struck the mortal blow with a rock, and that, failing to show 
such facts and circumstances as were sufficient to excuse the homicide 
or to reduce it to manslaughter, he was guilty of murder in the second 
degree; and that Fred aided and abetted Albert, Imt not with intent to 
kill, and was therefore guilty only of manslaughter. 21 Cyc. 694. 

Upon review of the entire record, we find no reason for interfering 
with the verdict and judgment of the court. 

No error. 

Cited: S. v. Miller, 185 N.C. 684; 8. v. Reagan, 185 N.C. 712; S. v. 
Collins, 189 N.C. 21; S. u. Trott, 190 N.C. 679; S. v .  Franklin, 192 N.C. 
724; S. v. Waldroup, 193 N.C. 13; S. v.  Boswell 194 N.C. 263; S. v. 
Earp, 196 N.C. 166; S. v .  Banks, 204 N.C. 239 ; 21. v. Dalton, 206 N.C. 
514; S. v. Keaton, 206 N.C. 686; S. v.  Norton, 222 N.C. 420. 
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STATE v. RdS SJIITH. 

(Filed 1 March, 1922.) 

1. Intoxicating Liquox--Spirituous Liquor-E'ridenc~Ko11suitTrials. 

Evidence upon the trial for the unlawful and wilful manufacture of 
whiskey and for aiding, assisting and abetting parties in the said manu- 
facture, that when the officers, upon information rcceived, raided tlie still 
there were revert11 11articil):uits tlierc v-110 ran away, unidentified, but one 
of tliem dotlgcd aiitl ran bncli across a ditch and into a lmlid, making tracks 
in the mud, a~parcnt ly  i h i w  of tennis shoes, and that later in the night the 
clefenda~it \\-as met by the ofkificers ill a road w a r  his hoiiie with his clothes 
wet and wearilly \\.ct tellnis shoes, and having a "testing vial" of the whis- 
key, etc., is sufficient to sustain a verdict of conviction. C.S. 3409. 

2. Same. 
The lejection of evidence as to the quantity of cotton or corn the defen- 

dant. tried for tlie uulanful manufacture of liquor, etc.. C.S. 3409, had 
1a1wtl oli i t i3  farm that J ear, is of irrelevant teitiwony. and its exclusion 
not erroneous. 

3. Appeal and  Error-Objections a n d  Exceptions-Assigmnents of Error .  
Escel~tions to the trial must be properly set out in the assignments of 

error, to be considered on appeal. and it is illsufficient if the assignment 
merely refers to the pages where the excluded evidence and the parts of the 
charge excepted to can be found. 

4. Appeal a n d  Errol-Instructions-Contentions. 
The recital of the testiniony of certain witnesses in the judge's charge to 

the jury is not objcctionable, alone, as singling out the testimony of these 
witnesses or attaching special weight to it. 

5. Evidence--Witnesses Interested i n  Result-Instructions. 

Where the defendxnt's wife or other near relatlres h a w  testified in his 
behalf on n trial for manufacturing, etc., liquor, in ~iolation of our statute, 
C.S. 3409, it is not error for the judge to charge the jury to receive their 
testimony ni th  a degree of cautio11, to cloWy scrutinize and scan it, be- 
cause of their interest in the rerdict, when followed by the instruction to 
give it the same credibility as that of a disinterested witness if they were 
satisfied of its truth. 

6. Appeal a n d  Error--l7erdict-Weight of Evidence-Motions--Court's 
Discretion. 

The refusal of the trial judge to set aside a verdict as being against the 
weight of the evidence is not reviemable on appeal. 

7. Appeal a n d  Error---Objections a n d  Exceptions-Argument. 

Exceptions presmited only in the argument of counsel before the Supreme 
Court will not be considered. 
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8. Intoxicating Liquor - Spirituous Liquor - Manufacture-Aiding and 
Abetting-Verdict-Judgment. 

The appellant, convicted on his trial of aiding or abetting in the manu- 
facture of whislie~ on one count of the indictment, C.S. 3409, may not com- 
plain because he m s  tried on another count of the same bill for the unlaw- 
ful nlanufacture of liquor and acquitted, there being sufficient evidence to 
sustain a conviction on each one. 

APPEAL by defendant from Cranmer, J., a t  November Term, 1921, of 
LEE. 

The defendant was indicted under C.S. 3409 for the unlawful and 
wilful manufacture of whiskey and for aiding, ~ssisting and abetting 
parties, whose names are unknown to the jurors, in the said manu- 
facture. Verdict of guilty. Appeal by defendants. 

Attorney-General Manning and Assistcmt Attorney-General 
(727) Nash for the State. 

E.  L. Gavin for defendant. 

C L ~ K ,  C.J. Three officers, in consequence of information received, 
reached the place where a still was in operation about midnight. There 
were three men a t  the still; one appeared to be a negro and the others 
two white men. The officers could not recognize them a t  the time. The 
officers destroyed a lot of whiskey and beer and captured the still. 

The defendant moved for a nonsuit. The evidence against the defen- 
dant was in substance as follo~vs: The defendant lived about a half 
mile from the still. When the three inen a t  the still discovered the offi- 
cers they ran in the direction of Officer Groce. He  testified that he saw 
two white men and one negro; two of whom ran towards him; he threw 
his flashlight on them, which caused the one in t ~ e  rear to dodge and 
run back across a ditch and into a pond of watei.; he saw a track in 
the ditch where the man had run which appeared to have been made by 
tennis shoes. After destroying the liquor and capturing the still, the offi- 
cers met the defendant in the road near his house about 1 a.m. The 
defendant had on tennis shoes and overalls. The c,hoes and the bottom 
of the overalls were wet, and upon arresting him the officers found on 
his person a quinine bottle of whiskey, which t11ey called a "testing 
vial." The motion to nonsuit was properly denied. 

From all the circumstances the jury were entitled to draw the infer- 
ence that the defendant was guilty of assisting or aiding in the manu- 
facture of the whiskey which was captured. Ceriainly the court was 
not authorized by a motion to nonsuit to adjudge that there was no 
evidence. 
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The defendant excepted also that  the court ruled out testimony as to 
how much cotton and corn the defendant had made that  year. This 
testimony was irrelevant, especially as the defendant admitted that  he 
was a farmer. 

These exceptions mere not properly assigned, for they were not set 
out in the assignment of error as required by the uniform practice and 
decisions of this Court, but each assignment of error merely refers to 
the pages where the excluded evidence and the parts of the charge ex- 
cepted to can be found, leaving us to grope through tlie record to find 
them. This is contrary to the requirements of the rule which the Court 
has found necessary to prescribe and llas often called attention to. Lee 
v. B a d .  146 K.C. 361. and cases cited in the 2 Anno Ed. It is neces- 
sary tha t  for the orde;*ly and prompt dispatch of business the simple 
requirements of the Court shall be observed by parties who ask that  the 
action of the court below shall be reviewed on a ~ u e a l  and counsel 

A 

should abserve these requirements. 
The defendant also assigned error in the same irregular way, 

without setting forth the pnragrapli referred to, that  the court (728) 
erred in its charge. S o t  to be used as a iliatter of prccedent, but  
we will, h o ~ ~ e v e r ,  notice both the charge and tlie evidence thus insuffi- 
ciently assigned as error: The court in reciting the testimony of the offi- 
cers said that  "upon approach of the officers they ran, and one of them 
ran within ten steps or ten feet, I have forgotten which, but you gentle- 
men will rcnielnber testimony of the officer who testified." This was not 
objectionable as singling out, or giving any particular weight to any 
testimony. 

The defendant also excepted because in reciting the testiniony the 
court stated that  "when the defendant was arrested he had on white 
overalls and tliey were ~ ~ e t ,  and that  he had on tennis shoes, and they 
\yere wet, and tha t  the  tennis shoes tha t  he had on corresponded to the 
tracks made around the still." I n  this Tve cannot see how the court could 
have recited this testimony without stating it. 

The defendant also excepted in the same irregular way, without re- 
ferring to the charge except by citing us to the page, to the following 
charge: "I instruct you, gentlemen of the jury, as the defendant, his 
wife and his brother, and his brother's wife have testified in the case, 
i t  is your duty to receive their testimony wit11 a degree of caution and 
to closely and carefully scrutinize it, and scan it because tliey are in- 
terested in your verdict." This was excepted to, but  the judge in the 
same breath, without pausing, proceeded to say, "But if after such 
scrutiny you are satisfied they are telling the truth, i t  will then be your 
duty to give their testimony as much credibility as you would give a 
disinterested witness. Credibility means worthiness of belief. You, gentle- 
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men, are the judges of the weight and the credibility that you will give 
each and all of the witnesses; you may believe some of them and not 
believe others; you may believe a part of what they say and not be- 
lieve other parts, and of all these things you are the judges." The 
judge further told the jury that they were judges of what was said by 
the witnesses and of their acts and their demearor when they testified 
and how they conducted tliemeelves on the stand, and to take into con- 
sideration and to compare all the evidence, including the evidence tend- 
ing to show the good character of the defendant. He  further fully in- 
structed them as to the doctrine of reasonable doubt, and told the jury 
that if they were satisfied "from the evidence beyond a reasonable doubt 
that the defendant engaged in the manufacture of liquor, i t  would be 
your duty to convict him of that charge. If you find from the evidence 
beyond a reasonable doubt that he aided and abftted another or others 
in the manufacture of intoxicating liquor, it will be your duty to con- 
vict him of that charge. You may convict him of one charge and acquit 
11im of the other. You may acquit him of both vharges or convict him 
of both as from the evidence you find the facts t c  be." 

The defendant also assigned as error in the same irregular way 
(729) without quoting the words, the statement by the judge of the 

contentions of the State arising upon the evidence. 
The defendant also excepted for refusal to set aside the verdict be- 

cause against the weight of the evidence, which i , ~  not reviewable. 
The defendant also presented on the argument of the appeal an ex- 

ception to the charge, though not made in the record or assigned as 
error, that the court did not charge the jury th,l t  by a local law the 
officers were entitled to a reward of $50 each for an arrest in a case of 
this kind. It does not appear that the court did not make such charge, 
and the defendant cannot be heard on assignment of error which he 
did not make even if it had appeared that the judge did not so charge. 
The local act mas not called to the attention of the judge, nor was he 
requested to charge on it, and the credibility of the officers was not 
impeached by any cross-examination nor by any impeachment of their 
testimony nor, as in the cacre of the defendant's relatives, by reason of 
the fact of their being officers as the relatives w.ere by their relation- 
ship. 

The defendant further excepted because the jury found the defen- 
dant not guilty of manufacturing whiskey, but guilty of aiding and 
abetting. This being a fact, as we must take the verdict to be, there is 
no reason why the jury should not so find. 

It is true that all who participate in illicit distilling are principals in 
the manufacture of liquor (8. v. Killian, 178 N.C. 753), and whether 
the defendant was guilty of manufacturing or aiding and abetting in 
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manufacture the jury could return a general verdict of guilty, but C.S. 
3409, provides that any one who shall unlawfully "manufacture or aid, 
assist, or abet othcrs" in so doing shall be guilty of a misdemeanor. 
The defendants certainly cannot con~plain if the two offenses are 
charged in separate counts or that the jury acquitted of actively en- 
gaging in alleged manufacturing, but convicted of aiding and abetting 
others in doing so. 

Upon the whole case, giving the defendant every reasonable and pos- 
sible exception, we find 

No error. 

Cited: 8. v. Grie?; 184 N.C. 725; S. v. O'Neal, 187 N.C. 24; S. v. 
Adams, 191 N.C. 528; S. v. Peterson, 228 N.C. 739. 

STATE v. ROBERT JOHNSON. 

(Filed 1 March, 1922.) 

1. Procedure--Supreme Court-Rules of Court-Constitutional Law. 
The procetlnre in the Supreme Court is veqted by constitutional author- 

ity entirely rvith this Court, nitbout power of the Legislature to modify it. 

2. Appeal and Error-Docketing Appeal-Certiorari-Motions-Laches. 
Whether the appellant has legal excuse in not docketing his case on ap- 

peal in time for it to be regularly heard a t  the call of the district to which 
it belongb is a matter for the Suprellle Court to deterniine upon his docliet- 
ing the record proper and moving for a certzo~arl  under the rule. 

3. Same-Statutes-Discretion of Courtcase--Extension of Time. 
\There the ap~ellaiit  has not docketed the record proper and moved for 

a certiorari under the rules, lie may not successfully resist appellee's nio- 
tion to dismiss for not haring hi5 case docketed in the required time by 
attempting to show that snch failure n a s  caused by the trial judge in ex- 
tending the time for the  reparation and service of the case and counter- 
case. Senzblc. an ui~rensoilable tinw given for such purpuse will not be rec- 
ognized by the Supreme Court. 

APPEAL by defendant from Cranmer, J., a t  August Term, 1921, of 
CHATHAM. 

Attorney-General Manning and Assistant Attorney-General Nash 
for the State. 
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W a d e  Barbee and Long & Bell for defendant. 

CLARK, C.J. At  August Term, 1921 of Chatham, the defendant was 
convicted of having intoxicating liquor in his possession for the purpose 
of sale, and also of receiving more than one quart, in one package, at  
one time, in fifteen days, and appealed. The appeal was not docketed 
in this Court until 11 February, 1922. The August Term of Chatham 
Tms held before the commenceinent of the Fall Term, 1921, of this 
Court, but there was no record proper docketed, and the motion of the 
Attorney-General to dismiss must be allowed. 

Rule 3 of this Court requires that "the transcript of the record on ap- 
peal from a judgment rendered before the commencement of a term of 
this Court must be docketed a t  such term seven days before entering 
upon a call of the docket of the district to which it belonged and stand 
for arguments in its order." There are exceptions as to the first three 
districts only. The uniform practice of this Court under the rules found 
necessary for the proper dispatch of the public business, requires that 
when this is not done, if there is any good excuse as for failure of the 

judge to settle the case on appeal or otherwise, still the record 
(731) proper must be docketed seven days before the call of the docket 

of the district at  the proper term and an application made to 
this Court for a certiorari, upon ~ ~ h i c h  motion, based upon affidavit, the 
Court will decide whether a certiorari will issue or not to supply the 
defect. The appellant cannot decide this matter for himself. 

I n  this case the record proper was not docketed a t  last term in the 
time required by the rules, and no motion for certiorari was asked for, 
and the appeal must be dismissed. 

The excuse offered by the appellant for not docketing the record 
proper a t  last term is that the judge granted 60 days in which the ap- 
pellant could serve the case on appeal, and the State was allowed 60 
days to reply, and that if this time had been occupied, the case could 
barely have been settled in time to have been heard a t  last term. But 
even taking this to be so, that did not dispense with the duty of the 
appellant to obtain from the clerk below a transcript of the record 
proper, and on an affidavit showing no neglect on his part, he should 
have moved for a certiorari. It is by no means cerl ain that if the appel- 
lant had taken the 60 days to serve the case on appeal that the State 
would have been as derelict, or as lacking in prorlptness in serving the 
counter case. 

At any rate the matter should have been presented to this Court by 
following the recognized rule of docketing the transcript and the record 
proper and asking for certiorari. 
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The procedure in this Court by the Constitution is left entireiy to 
this Court and no act  of tlie Legislature has sought to, or could, modify 
tlie procedure here. Herndon  v. Ins .  Co., 111 N.C. 384. 

It is in the interest of the public and necessary for the proper dis- 
patch of the business of tlie Court tha t  there sliould not be unnecessary 
delay in settlmg cases on appeal. It n-ould only result in making the 
scttlenlent of such cases more difficult if there were gieater l a p e  of 
time, and would increase the difficulty of settling dlsputes as to n h a t  
happened a t  the trial. 

Prior to the adoptlon of the Reformed Procedure in 1868, all cases 
on appeal were settled by the judges, wl io~e practice was to perform 
this duty before leaving tlie court a t  which the case was tried. It  as 
thought that  their duty in this respect might be lightened by changing 
the statute, SO as to perinit counsel to agree upon settlement of the case 
on appeal and to call In the aid of the judge only where counsel failed 
to agree. The  time originally allowed for this purpose n-as five days for 
the appellant to serve case on appeal and three days for the appellee to 
serve a counter case. This was lengthened from time to time until by 
our statute it is now (C.S. 643) fifteen days to serve case on appeal and 
ten days to serve counter case, except where the parties by consent ex- 
tend the time. TIic rebult ha> not been beneficial. There lias heen 
an  inclmbing tendency to po3tpone and put off the settlement (732) 
of case. on uppeal hy lcngtliening the time, and the last Legisla- 
ture has permitted the judges to extend the tlme even when counsel do 
not agree. 

But this Court lias never changed its rule, of which i t  is sole judge, 
tha t  in every case when tlie case on appeal is not dockcted in the time 
required, a t  the next term, the appellant nluet docket the record proper 
and ask for a certiorari. Whenever this is not done the case not docketed 
untd the next succeeding term nil1 bc dismissed. S. v. T e l f m r ,  139 N.C. 
55-5 (2 Anno. Ed . ) ,  and cases there cited; Buggy Co. v. M c L a m b .  182 
N.C. 762; Rogers  v. Asheville,  ibid. ,  596. 

I t  is true that  under this recent statute by which judges can extend 
the time to serve cases on appeal, in this instance sixty days mere al- 
lovied on each side, but under the supervisory power over the lower 
courts which is wisely given to the courts on appeal in thiq, as in other 
state.., we are coinpelled to say that exercice of the power to evtcnd 
time, e-pecially in a sillall case like this, to s ~ x t y  days on each side 
is inadviwble and cannot receive the approval of this Court. Tlie ca-el 
in its nature, is very brief and might 11as.e been settled certainly nithin 
the statutory time. It ~ 1 1 1  be n ~ u c h  better if all case., when pos-ible, 
ebpccinlly t l i e ~  small case?, were always settled d i i l e  the fact. are 
fresh and before the judge leaves the court. Certainly in a matter of 
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this kind, the enormous time allowed of sixty clays on each side is 
without justification. 

But however that map be, the Rules of the Court, which are com- 
mitted by the Constitution, entirely to this Court to formulate and 
control (Horton v. Green, 104 N.C. 400), require that if a case for any 
reason is not docketed a t  the first term after trial below a transcript of 
the record proper must be docketed in apt time and a certiorari asked 
for. This not having been done, the motion to disiniss is allowed. 

KOTE. -In  No. 86, S. v. Spain, from Chatham, Pall Term, 1921. con- 
viction for intoxicating liquor and aiding and abetting same; and No. 
87, S. v. Phillips, conviction a t  August Term, 1921, of Chatham, for 
aiding and abetting in the manufacture of intoxicating liquor, there 
was the same state of facts - no record proper 1-aving been docketed 
nor application for certiorari in apt time a t  the Fall Term, being first 
term after the trial below - and the motion of them State to dismiss the 
appeal must be allowed. 

Cited: Rose v. Rocky Mount, 184 N.C. 610; fi. v. Ward, 184 N.C. 
618; S. v. Farmer, 188 N.C. 245; Hardy v. Heath, 188 N.C. 272; Finch 
v. Comrs., 190 N.C. 155; S. v. Whaley, 191 N.C. 390; Pruitt v. Wood, 
199 N.C. 790; 8. v. Walker, 245 K.C. G61; S. v. Furvzage, 250 N.C. 624. 

STBTE v. W. E. CLARK. 

(Filed 1 March, 1922.) 

1. Intoxicating Liquor - Spirituous Liquor - Manufacture-Aiding and 
Abetting-Criminal Law-Punishment. 

The first conviction of manufacturing or aiding and abetting in the man- 
ufacture of spirituous, etc., liquors is a misdemeanor, and the second is a 
felony, C.S. 3-100; and where the indictment does not charge a previous 
conriction it will be presumed that the defendant has not heretofore been 
convicted of the offense charged. C.S. 461'7. 

2. Intoxicating Liquor-Spirituous Liquor-Aiding and Abetting-Manu- 
facturing. 

The defendant, guilty of aiding and nbetting the unlawful manufacture of 
liquor, is equally guilty with those who actually operated the still. 
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3. Intoxicating Liquor - Spirituous Liquo-Manufacturing-Aiding and 
Abetting-Evidence--Terdict. 

While a verdict in a crimiual action cnrirlnt rest upon nlere suspicion, or 
conjecture, or sl~ccnlntion, and legal evitleuce of eyrry material fact neces- 
sary to sul111ort the> ilxlicfiuc'nt, is recp~ired. sac11 evidence not held insuffi- 
cient, as a u u ~ t t e r  of law. 1v11el.e the sn l~s t a~ lc r  of the offcnse is l)rovcd, aud 
the e ~ i d r n c e  on the \vl~olt. is nc11 as  ning lend rec~sonnbl(~ ulinds. acting 
within the limitation prescribed bg the rules of law to difYerent conc.lusions. 

4. Sonsuit. 
Fpon this trial the evident? is lield snliicient to sustain a conviction. 

APPEAL by defendant froin Cranmer, J., a t  October Term, 1921, of 
CHATHAV. 

The defendant and J. ST'. S lays  mere indicted for the manufacture of 
intoxicating liquor, and for aidmg and abetting In such manufacture. 
They were convicted, and after judginent pronounced the defendant 
Clark appealcd. 

There was evidcnce for the State tending to ~ 1 1 0 ~ ~  the following cir- 
cum-tances: S l ays  had conic from Durllam and had livcd in Chatham 
for only two or three months. H e  wa> staying with J .  E. Cole, his son- 
in-la~v; and George a h t i n ,  a white man nlio ran from the still when 
the officers approached ~ t ,  J\-as staying a t  the home of the defendant 
Clark. Tlie dwelling of J .  E. Cole and that of Clark wcrc In the same 
neighborhood. Clark admitted tha t  George Xar t in  had been boardmg 
with 1n1n for 'ome time. On 15 June, 1921, the officers found, between 
one-half and three-quarters of a mile from Clark's liouse, a complete 
still plant in operation - coppcr still, furnace, t h e e  stands of beer, and 
twenty-five or fifty steps away seven bags of corn meal, t ~ o  of wh~ch  
had shipping tags bearing the name and address of RIays and purport- 
ing to h v c  come froin Durlianl. The land on wliicll the still was 
found mas not slion-n to be tha t  of the defendant, but on his (734) 
land n-we several d i l l  sites. S e a r  the sacks of meal the officer> 
found a wagon track which led into the p u l ~ l ~ c  road, and then in the 
direction of the homes of Mays  and Clark. The officers were not able 
to  distinguisli this track from otlicr \Tagon tracks in the public road, 
but about one-half mile down tlie public road  as a driveway into J. 
E. Cole's yard, and about three hundred yards further there was an- 
other road "leading off tlirougli the yard of tlie defendant Clark." 
There was one wagon track here leading to  a wagon near CIarkfs barn. 
I n  the bed of the wagon there were evidences of meal. One of the offi- 
cer> testified tha t  he noticed a fresh wagon track leading from the dis- 
tillery into tlie yard of the defendant Clark, and that  lie followed the 
track to  where there was standing in it a one-horse wagon, in the bed 
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of which meal was scattered. A newspaper was found a t  the distillery 
having on it the name and address of the defendant Clark. 

There was evidence for the defendant in contradiction, but it need 
not be stated in detail, because the only question which the appeal 
presents is the sufficiency of the State's evidence. 

Attorney-General Manning and Assistant A t  Sorney-General iYash 
for the State. 

W a d e  Barber and Long & Bell for the defendunt. 

ADAMS, J. ('It is unlawful to manufacture or to aid and abet in the 
manufacture of spirituous or malt liquors or intoxicating bitters." C.S. 
3409. Any person committing a breach of this statute shall for the first 
conviction be guilty of a misdemeanor, and for the second or any sub- 
sequent conviction shall be guilty of a felony. l b id .  The indictment 
does not charge a previous conviction of the defendant, and i t  is there- 
fore presumed that he has not heretofore been covricted of this offense. 
C.S. 4617; S .  v. Dzmlap, 159 K.C. 498. The defendant, then, is prose- 
cuted for a misdemeanor, and even if he merely , d e d  and abetted in 
the manufacture of the liquor he is equally guilty with the person who 
actually operated the still. The only question involved in the appeal is 
whether the evidence, construed in the light more favorable to the State, 
is sufficient to sustain the conviction. A verdict cannot rest upon mere 
suspicion, or conjecture, or speculation; there must be legal evidence 
of every material fact which is necessary to support the indictment. I t  
is sufficient, however, if the substance of the offense is proved, and if 
the evidence on the whole agrees with and supoorts the hypothesis 
which it is adduced to prove. 23 C.J., 52. In  S .  v. P ~ i n c e ,  182 K.C. 788, 
on which the defendant relies, it is said: "The province of the jury 

should not be invaded in any case, and wh1.n reasonable minds, 
(735) acting within the limitations prescribed by the rules of law, 

might reach different conclusions, the evidenc'e must be submitted 
to  the jury. Campbell v. Everhart,  139 N.C. 516, 5 2  S.E. 201; Lewis v. 
Steamship Co., 132 N.C. 904, 44 S.E. 666; Wheeler v. Schroeder, 4 R.I.  
383; Ofjut t  v. Col. Exposition, 175 Ill. 472, 51 N.E:. 631; D a y  v .  Rail- 
road, 96 Ne.  207, 52 At. 771, 90 -4111. St. Rep. 335; CatLett v. Railway,  
57 Ark. 461, 21 S.I17. 1062, 35 Am. St. Rep. 254; Ilailroad v. Stebbing, 
62 hld. 304." Applying these principles to the evidence, we think his 
Honor properly submitted to the jury the question of the defendant's 
guilt. Certainly, upon the State's evidence reasonable minds might 
reach different conclusions. There is no error, and this will be certified 
to  the Superior Court of Chatham County. 

No error. 
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Cited: S. v. Grier, 184 N.C. 725; S. v. Potter, 185 N.C. 743; S. v. 
Fowler, 193 X.C. 291; 8. v. Medlin, 230 X.C. 303; S. v. Grainger, 238 
N.C. 740. 

STATE v. WILL ALSTON 

(Filed 1 March, 1922.) 

1. Intoxicating Liquor-Spirituous L i q u o r - I n d i c t m e n t s e v e r a l  Counts 
-1nstrnction-Burden of Proof. 

Where the defendant is on trial u11der tno  counts of an indictment, one 
for h a ~ i n g  whiqkey in his possession for the purpose of sale, and the other 
that he had receired more than one quart of it within fifteen consecutive 
d a ~ s ,  evide1:ce that he denied ownership of the whiskey, n~ore  than two 
quarts and lew than one gallon, which mai hidden in his barn, and found 
by the officer only after a careful search, with the other evidence of enipty 
jugs in his home smelling of whiskey, zs hcld sufficient to sustain a qeneral 
verdict of guilty upon the open queqtion of fact as to defendant's guilt. 
under a charge that the State was required to satisfy the jury thereof be- 
3 ond a reason:tble doubt. 

2. Same-General Verdict. 
Where the defendant is tried for the riolation of the prohibition lam 

under several counts in the indictment, a general rerdict of guilty will be 
sustained, if the conviction was ralid as to any one of them. 

3. Intoxicating Liquor--Spirituous Liquor--Receipt of More Than  One 
Quart-EvicleiiceQuestions f o r  Jury-TriaIs. 

Where a jug containing two quarts of whiskey was found by the officer 
making the arrest carefully hidden in the defendant's barn, the jury may 
infer, and find for their verdict, that he had received a t  one time more 
than one quart of intoxicating liquor, within the time prohibited by the 
statute. 

4. Same-Instructions-Possession-Presumptions-Appeal a n d  Error .  
Where there is eridence on the trial tending to show that the defendant 

had carefully concealed in his barn more than two quarts of whiskey, the 
owners l~ i~  of which he denied. and an empty jug smelling of whiskey mas 
found in his hands in his dwelling by the officer nmliing the arrest, a charqe 
of the court that places the burden of showing gnilt of the defendant be- 
yond a reasonable doubt upon the State, and e~nphasizes the pocition of the 
defendant that there is no preculnption thereof from the possession of less 
than one gallon, but leaves it an open question for the jury, is not error. 

APPEAL by defendant from Cranmer, J., a t  October Term, 
1921, of CHATHAAI. (736) 
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The defendant was indicted under the statute in two separate counts, 
in that lie had rvhiskey in his possession for the purpose of sale; and 
that lie rece~ved more than a quart of it withi1 fifteen consecutive 
days. 

John Burns testified for the State that he was a special deputy in 
Chatham County, and on 18 March, 1921, he went to the home of the 
defendant and searched his house and his barn. He searched the house 
first and found one one-half gallon jug empty, wli~ch had had wlliskey 
in i t ;  then searched the barn and found a jug that had some whiskey in 
it. He  arrested the defendant and carried liiin to the defendant's fath- 
er's home and delivered him to Sheriff Blair. He went back to the de- 
fendant's barn, made another search and found a one-half gallon jug 
full of whiskey; that he took this n-hiskey and ctnied it to Pittsboro 
with the defendant; that the witness asked the deiendant to whom tlie 
whiskey belonged, and he said that it did not beloqg to him. The total 
amount of whiskey seized was less than one gallon. When the officer 
found the first jug tlie defendant was in his barn and had the jug in 
his hands, in the act of sitting it down, n-hen the 11-itness walked in the 
barn door. The ~vliiskey was measured a t  tlie preliminary hearing and 
less than one gallon was found. 

The State rested, and defendant moved for judgment as of nonsuit. 
Motion overruled. 

Defendant was convicted by a general verdict of zuilty, and appealed. 

Attorney-General Manning and Assistant Attorney-General X a s h  
for the State .  

Long & Bell and V'ade Barker for defendant. 

WALKER, J. The defendant requested that several instructions sub- 
mitted by him be given to the jury: First, that there was no evidence 
that lie had the whiskey in his possession for the purpose of sale; and, 
second, that there is no presuniption of that fact, and that the law pre- 
sumes that the defendant acquired possession of tf'e whiskey lawfully; 
and, third, that the possession by him of more than one quart of whis- 
key was not prima facie evidence that he had rewived more than one 

quart during any fifteen consecutive days, ror is there any pre- 
(737) sumption raised that he received inore t h a ~  one quart oftener 

than fifteen consecutive days, nor that he received more than one 
quart a t  any one time. 

The court in responding to these prayers stated distinctly to the jury, 
and in language which could not have been misunderstood by them, 
that no prima facie, or presumptive, rase had been made against the 
defendant, but submitted the evidence to the jury, under proper in- 
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structions, as to the law, to find as an  open question of fact whether 
the defendant was guilty. Thc charge was entirely fair to the defendant, 
and even inore favorable to liirn tlian was necessary, or required by the 
law that  i t  should be. The defendant was indicted in more than one 
count, and if the conviction was valid as to any one of the counts this 
is sufficient in law to sustain the judgment. I t  was so held in 8. v. Cole- 
man, 178 N.C. 757, where the indictment charged: 

(1) Possession of liquor with the purpose of sale. 
( 2 )  Receipt of more tlian one quart a t  a time. 
(3)  Receipt of more than one quart a t  a time in a single package. 
(4) Transportation of the liquor. 

The Court, by Justice Allen, there held: "The third exception is to  
tlie failure to fully explain the lam to the jury, but there was no legal 
principle involved beyond tlle doctrine of reasonable doubt, which was 
correctly stated, except as bearmg on the first count, upon which the 
defendant was acquitted, and tlie fourth. On the second and third 
counts the controversy was one of fact as to whether the liquor was 
received by the defendant or Scott. We do not approve the charge on 
the fourth count. This does not, however, entitle tlle defendant to a new 
trial, because tliere are two good counts as to which there is no error, 
and it is well settled in this State tha t  where there is more than one 
count in the indictment, and tliere is a gcneral verdict, this is a verdict 
of guilty on each count, and if tliere is an error as to one or more counts 
by reason of any defect therein, or an erroneous charge as to said count, 
or lack of evidence, the verdict will be mputed to the sound count in 
tlie indictment, as to which there was no erroneous instruction, and 
upon which evidence is offercd," citing S.  v. Toole, 106 N.C. 736, where, 
as baid by Justzce dllcn, "The authorities to that  effect, n-hich are nu- 
merous, are collecteti." See, 31~0, S. V .  Holder, 133 N.C. 711. 

There certainly mas some evidence here that  tlie defendant had re- 
ceived tlie liquor, or a part of it, consisting of more than one quart, a t  
tlie same time, in one container, or package. H e  was found with one 
jug containing two quarts, which lie could not well have had in liis 
possession unless lie had received it somewhere or from somebody. There 
was nothing but a sinlple question of fact upon the tcstiinony, wliich 
was brief, whether tlie defendant had received more than one quart 
within tlle perlod of t m e  fixed by the ~ t a t u t c .  The court gave 
the defendant the full benefit of the preuunlption of innocence, (738) 
and tlle doctrinc of reabonable doubt, and no fault can be found 
with tlie cliarge in this respect, and in all other particulars i t  complied 
fully with the principles stated in S.  v. Barrett, 138 N.C. 630; S. v. 
Wilkerson, 164 N.C. 437; S. v. Helms, 181 K.C. 566. The presiding 
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judge clearly and emphatically charged the jury tha t  there was no 
prima facie case of guilt, in respect to any of the :rimes charged in the  
indictment, and that  they niust not consider the case in any such way, 
but  decide upon the evidence alone arid beyond a reasonable doubt a s  
to the guilt of the defendant. The secrecy with vhich the liquor was 
kept and the concealnlent of a t  least a part of it,  that  is the two 
quarts, and the denial of its o~mership,  must have impressed the jury 
with the belief tha t  the defendant was not engagl:d in a lawful traffic 
or pursuit, but was violating the statute, and we are unable to say that  
this inference was not reasonable and warranted. 

There is no similarity between S. zl. Helms, 181 N.C. 566, and this 
case, as here Judge Craniner expressly cautioned t t e  jury that  no prima 
facie case, in any respect, had been made by the State. 

The motion for a nonsuit was properly overruled. 
After a careful examination of the case, and the record, no error has 

been found therein. 
No error. 

Cited: S. v. Bradshaw, 184 N.C. 680; S. v. Millrr, 184 N.C. 699. 

STATE v. LAURA SINGLETON. 

(Filed 15 March, 1922.) 

Instructions - Verdict Directing - Criminal Law -. Appeal and Error - 
Prejudicial Error. 

Except in instances of admissions or evidence requiring explanation or  
reply of defendant, the burden of showing guilt beyond a reasonable doubt 
is upon the State, and it is reversible error for  tha judge to instruct the 
jury, against the presuinption of defendant's innocence, that  should they 
"believe the evidence," though all for the State, to fi ld the defendant guilty 
of the offense charged. The language of the charge is again disapproved. 

APPEAL by defendant froin Cranmer, J., a t  Nclvenlber Term, 1921, 
of NAYXE. 

Criminal prosecution, tried upon an indictment charging the defen- 
dant  with having willfully :tnd unlawfully rented rooms in her house 
for purposes of prostitution in violation of Public Lams, 1919, ch. 215. 

The State offered three witnesses, policemen of t?e  city of Goldsboro, 
who testified in effect that  they had seen men ,going in and out of 
defendant's house; that  her reputation mas bad, and that  one Mira 
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Brown had been heard t,o swear, in the presence of the defen- (739) 
dant, that she occupied one of her rooins for i~liinoral purposes. 
The officcrs witnessed no acts of immorality. 

The defendant offered no evidence. 
There was a verdict and judgment against the defendant, from which 

she appealed, assigning errors. 

Attorney-General Manning and Assistant Attorney-General S a s h  
for  the State. 

J. F. Thompson for defendant. 

STACY, J. At the close of the evidence his Honor charged the jury 
a s  f0110~~.s: "Gentlemen of the jury, you h a r e  lleard the evidence of 
the witnesses. If you believe the evidence, I instruct you that you will 
find the defendant Laura Singleton guilty." T o  this instruction the de- 
fendant excepted, and the same is assigned as error. We think the ex- 
ception is well taken, and under a uniform line of decisions it must be 
held for reversible error. S. v. Alley, 180 N.C. 663; S.  v. Boyd, 173 X.C. 
793; Brooks v. Mz11 Co., 182 N.C. 260, and cases there cited. 

The defendant entered on the trial with the common-law premnp-  
tion of innocence in her favor. Her  plea of not guilty cast upon the 
State the burden of establishing her guilt, not merely to the satisfaction 
of the jury, but beyond a reasonable doubt. The evidence here was not 
compelling. The jury might have beliered i t  and yet acquitted the de- 
fendant. Furthermore, i t  is error for the trial judge to direct a verdict 
in a criminal action, where there is no admission or presumption, call- 
ing for explanation or reply on the part of the defendant. S. v. Hzll, 
141 N.C. 769; S. v. Rdey, 113 S . C .  G.51. See, also, S. v. Falkner, 182 
N.C. 793. 

We feel sure tha t  the language employed was only an inadvertence 
on the part of the learned judge who tried the case; but again we are 
constrained to call attention to the fact that  the form of expression, "If 
you believe the evidence," should be eschewed in charging the juries in 
both criminal and civil actions. Merrell v. Dudley, 139 K.C. 58. 

New trial. 

Cited: S. v. Estes, 185 Y.C. 754; S. v. Murphrey, 186 N.C. 115; S.  v. 
Loftln. 186 N.C. 207; S. v .  Homer, 188 N.C. 473; Speas v. Bank, 188 
N.C. 527; S. v. Redditt, 189 N.C. 177; 8. v. Hardy,  189 N.C  804; S. 
v. Tucker, 190 N.C. 709; S. v. Strickland, 192 N.C. 235; S. v. Walker, 
193 N.C. 401; 8. v. Allen, 197 N.C. 686; S. v. JfcLeod, 198 N.C. 634; 
S .  v. Spivey, 198 N.C. 658; S. v. Rawls, 202 N.C. 399; S. v .  Shepherd, 
203 N.C. 647 ; S. v. Lawson, 209 N.C. 60; S. v. Langley, 209 N.C. 181 ; 
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S. v. Ellis, 210 N.C. 168; S. v. Williams, 214 N.C'. 683; S. v. Dickens, 
215 N.C. 306 ; S. v .  Smith, 221 S . C .  403; S. v .  Davis, 223 S . C .  383; S. 
v. Harris, 223 K.C. 732; S. v.  Peterson, 225 K.C. 542; S. v .  Godwin, 
227 N.C. 452; S. v .  Snead, 228 S.C.  39; S. v .  harvey ,  228 N.C. 64; 
S.  v .  Creech, 229 N.C. 672; iMol7-i~ v. Tate, 230 N.C. 32; S. v.  Bridges, 
231 N.C. 167; S. v .  Czithrell, 235 N.C. 175. 

STATE v. NICK SbLEEBY. 

(Filed 15 March, 1922.) 

1. Criminal Law-Intoxicating Liquor-Spirituous I~ iquolLRl i sdemeanor  
-Grand Jury-True Bill-Courts-durisdiction. 

Where a recorder's court is given jurisdiction in irials for the possession 
and unlawful sale of intoxicating liquor, with authority to transfer the 
same to the Superior Court upon defendant's desiring a jury trial, it is un- 
necessary, when such is done, that a true bill will be found in the latter 
court, the lower court having jurisdiction of the misdemeanor. 

2. Criminal Law-Intoxicating Liquor-Spirituous L i q u o r - I n d i c t m e n t  
Evidence--Trials. 

Exception that there was no evidence that the defendant unlawfully sold 
intoxicating liquor to the person named in the indictment, is untenable, when 
after the defendant has introduced evidence a t  the trial, the State has, in 
rebuttal, introduced evidence that the defendant had sold such liquor to the 
person, as  charged in the indictment. 

3. Same--Surplusage, 

I t  is not necrssary, for conviction, than an indictrlent for the possession 
and unlawful sale of intoxicating liquor charge the sale was made to a spe- 
cified person, and where the indictment does so char:;e, it is surplusage. 

4. Appeal and  Er ror  - Instructions-Corrections-Objections and  Excep- 
tions. 

The Supreme Court niay allow a correction in the vase on nppeal to make 
the record speak the truth when it is sufficiently nmde to appear that the 
trial judge vill do so if afforded an opportunitg, and thus render ineffectual 
an error assigned thereto, when the correction has been thus made. 

5. Criminal Law-General Verdict-Appeal and  Error-New Trial. 

Upon a general ~erd ic t  on two counts of an indictment, error as to one 
of then1 alone will not entitle the defendant to a new trial on appeal. 
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6. Courts-Instructions-Argument of Counsel-Prejudicial Argument- 
Evidence-Appeal and Error--Error Effaced. 

Wllere the iolicitor has gone beyond tlie evidcmce in his speech to the 
jury, to the prejudice of the clefendant in a crmiinal action, and i t  a1)pears 
tlint thc trial jntlge hat1 stopl~eil 11in1 ant1 required him to nit l idrau his 
statcniellt in the presence of the jury, and instrncted the jury that  there 
mas no e1 i(1enc.e thereof, am1 not to coniider it. the clfect of the prejnd~cial  
remarlis of the solicitor nil1 be held on appeal as  effaced, and a nen tr ial  
11 ill not be ordered. 

7. Evidence-Character-Reputatioil-Voluntary Restriction by Witness. 

Where the ilefel~dant, being tried for violating our prohibition ctatutes, 
takes the stnlid, lip 11uts his character in i i i ue ;  and ~vhere  a nitnesi ,  in re- 
sponse to the wlicitor's question, states tha t  i t  is l ~ a d ,  and then voluntarily 
qunlifies hi\ allsuer by aadi~ig,  "for selling licluor," the admission in eri- 
delice of thls q~ialification is not erroneous. 

A P P E ~ L  by defendant from Horton, J., a t  August criminal 
term of PITT. (741) 

The defendant was arrested on a ~varrant  issued from the 
mayor's court of Greenville, charging (1) possession of liquor for 
sale; and (2) charging the sale thereof to one Guy Caton; and \vas 
bound over to the recorder's court. Under Public-Local Laws 1915, ch. 
681, see. 3, establishing an inferior court for Pit t ,  tlie judge was given 
power to transfer any cause therein pending to the Superior Court, and 
the defendant desiring a jury trial, the case xyas transferred to the Su- 
perior Court. And from the general verdict of guilty, and sentence, the 
defendant appealed. 

Attorney-General JPanning and Assistant Attorney-General ll'ash 
for the State. 

Albion D u n n  for defendant. 

CLARK, C.,J. The defendant was convicted upon both counts on a 
gencral verdict. There was evidence of the sale of liquor by the defen- 
dant to the t h e e  State's witnesses, and also tliat the defendant was a 
source from wlioiii the bell-boys of the Proctor Hotel had obtained 
whiskey for tlie past two years for guests a t  that hotel. 

The defendant's first assignment of error was tliat there was no bill 
of indictment by tlie grand jury. I t  was not necessary that a bill of in- 
dictment slioulti have been found against the defendant in thc Supcrior 
Court, as the lower court had jurisdiction of this rnisdeincanor. S. v. 
Lgt le ,  138 S.C.  738; S. v. Boyd ,  173 N.C. 791, and S. v. P~tblzshzng Co., 
179 S . C .  720. The defendant moved for a nonsuit a t  the do-e of the 
State's evidence, because there was no evidence a t  tliat time of the sale 
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to Guy Caton, but that mas obviated by the fact that the defendant 
put on evidence, and the State in its reply proved, 3 sale to Guy Caton. 
S. v. Ingranz, 180 N.C. 673. Besides, C.S. 3383, provides: "It shall not 
be necessary to allege a sale to a particular person." S. v. Brown, 170 
N.C. 714, and tlie allegation in tlie  arrant of the sale to Caton, even 
if i t  had not been proven, would have been mere surplusage. S. V .  

Lemons, 182 N.C. 829. 
The case on appeal contained an assignment of error in the charge, 

but the Attorney-General moved the court for leave to correct the 
statement of the case in that particular, alleging an inadvertence in 
making up the case on appeal, and the willingntss of Horton, J., if 
given an opportunity, to correct the mistake. This Court has repeat- 
edly held that it \ d l  not correct a statement of a case on appeal un- 
less the party moving for such corrections makes ii, clear to the Court, 
usually by letter from the judge, that he will m ~ k e  the correction if 

given the opportunity. Slocumb v. Construstion Co., 112 N.C. 
(742) 351, and cases there cited. On motion by t l ~ e  Attorney-General, 

and notice thereof to counsel for the defend,mt, the case on ap- 
peal was amended by the judge, upon being given the opportunity to 
do so. 

There being a general verdict upon two counts, if there is no error as 
to one the verdict and judgment will stand. We, hcwever, find no error 
as to the second count, also. In  the course of the argument the solicitor 
stated to the jury that "they could not afford not to convict the defen- 
dant for the reason that he had sold so much liquor in town that an in- 
dignation meeting had been held in front of the National Bank about 
this matter." In apt time, and immediately upon this statement, the 
counsel for the defendant arose and objected to the remark, for the rea- 
son that there was no evidence to support the statement, and tlie same 
was highly prejudicial to the defendant. His Honor stopped the solic- 
itor in his argument and required him to withdraw ?is statement, which 
lie did then and there, in the presence of the jury, and the judge 
charged the jury not to consider the same, as there was no evidence 
to support i t ,  and not to consider it. 

The remark of the solicitor was improper, and the court did all that 
could be done to correct any injurious impression ihat the jury might 
have received tllerefrom. It would be exceedingly detriniental to the 
administration of justice if a remark of counsel during the progress of 
the trial, or even an inadvertent expression of the judge should be con- 
strued as so injurious that the proceedings are hope essly invalid. When 
the judge has plainly stated to the jury that the remarks were improper 
and carefully cautioned them that the remarks ijhould be not con- 
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sidered, all has been done that is reasonably necessary to obviate the 
effect. 

In  S. v. Jacobs, 106 N.C. 696, where there was an exception that an 
incidental remark of the judge invalidated the proceedings, this Court 
said: "Our juries are usually men of intelligence, competent to under- 
stand the evidence and draw their own conclusions as to the fact.. To 
construe every reinark incidentally made by the judge in ruling upon 
debated questions arising on the trial, or otherwise, to have such weight 
upon the mind of the jury as to bias the freedom of their verdict is as 
little complinlentary to the intelligence and sturdy independence of 
those who compose our juries as it is to the impartiality of those who 
are called upon to preside over our Superior and criminal courts." This 
was cited and approved in S. v. Baldwin, 178 N.C. 690, and in other 
cases there cited. In  S. v. Crane, 110 N.C. 535, the Court, in comment- 
ing upon the exception that though the judge had withdrawn the evi- 
dence from the jury, they would still be affected by it, said: "Jurors 
are not supposed to possess legal training; their province is not to pass 
upon considerations of law, but their grasp of the facts is usually just 
and accurate, and probably no term of court passes that upon 
the jury there are not incn of equal mental capacity viitli the (743) 
judge who presides or the counsel who address them. Jurors are 
not in their nonage, and it is not just to underrate their intelligence." 

The defendant, having gone on the witness stand, put his character 
in issue. A witness testified that the defendant's character was bad, 
voluntarily qualifying it by adding, "for selling liquor." This was not 
erroneous. 8. v. Butler, 177 N.C. 585. Besides, that fact fully appeared 
in the evidence on the facts. 

It appears from the evidence that the defendant  as proven not only 
to be guilty, but was shown to be a hardened offender against the law 
in this particular. Upon consideration of all the exceptions, we find 

No error. 

Cited: S.  v. Tucker, 190 N.C. 709; S. v. Samia, 218 N.C. 307; S. v. 
Wilson, 218 N.C. 773 ; S. v. Turner, 220 N.C. 438; S. v. Mills, 235 N.C. 
226; S. v. Thomas, 236 N.C. 461. 



STATE v. HUGH FREEJIAN. 

(Filed 22 March, 1922.) 

Criminal Lam - Larceny-Evidence-Appeal a n d  Error-Irrelevant Evi- 
dence-Prejudicial El-ror. 

The circumstantial eridence on the trial in this case for larceny of t0- 
bacco, tending to show that the prosc>cutorls tobaccw had been stolen and 
brought to market by the defendant and sold on the warehouse floor; that 
he v a s  without money on the day preceding the sale. and had it the day 
following, is held snfficzient to sustain a verdict of conriction, but a new 
trial is awarded on appeal upon the unexplained introduction of a canceled 
check nlade lmyable to another named person, or bearer, without evidence 
that it had ever been in defendant's l~ossession or c20nnecting him with i t ;  
a s  such, though technically irrelevant, must hare p-ejucliced the defendant 
to tlie jury when tnlien with other eridence relating to his lack of money 
the day before, and his having it the day after the tobacco sale. 

CLARK, C.J., dissenting. 

APPEAL by defendant from Devin, J., at January Term, 1922, of 
FRAKKLIN. 

The defendant was indicted for tlie larceny of 238 pounds of leaf 
tobacco, the property of E. R. Grissom. There was a count for receiv- 
ing the tobacco knowing it to have been stolen. The following is the 
material part of the State's testimony: 

F. G. Avent testified that he \$-as in Raleigh on 3 November, 1921, a t  
the Union Warehouse. Had carried a load of tohacco there for sale; 
that he got there the night before; that he lived e, t  his father-in-law's, 
John Allen, in the "Hurricane," that he, John Allel, and Jesse Jackson 

drove in a wagon by GrissomJs home and went to Raleigh by 
(744) the Fall's of Xeuse road. That this was not the nearest road to 

Raleigh; that some one asked him to help him pack a pile of 
tobacco in baskets in a warehouse, and that he helped a man to 
straighten out a pile of tobacco; that it m s  placed in baskets in four 
grades; some of it was lugs or sorry tobacco. Tlhe man told him he 
might have the sticks, as he mas not going to plant any the next sea- 
son. He lived in Warren County, and doesn't know who the man was, 
but lie thinks it was the defendant; that defendant and his uncle, Mr. 
.411en, came to his house and asked him if he could recognize the de- 
fendant ns the man who got him to help him pack the tobacco in 
Raleigh. He  told them he thought he could. 

E. A. Grissom testified that he lived on Ike Winston's land, and cul- 
tivated a crop of tobacco, and had a lot of 238 pounds ready for market 
on the night of 2 ?rTovember. Somebody entered his pack house and car- 
ried it off; that there were three tracks that led from the pack house to 
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the woods, where a horse had trampled the ground; that  he traced the  
tobacco by scraps until within 30 feet of the woods; that  he went to 
Raleigh on Friday and found one pile of his tobacco and recognized it,  
but did not claim it. Tha t  he also recognized the sticks, six of them lie 
found a t  Avent's. Young testified that he was in a garage on Friday 
evening when defendant came in and paid a small bill, about $3.25, 
and said he didn't mind paying garage bills if he could make money as 
easy as he made that  last night. Defendant had other money besides 
tha t  he paid the bill with. 

JJT. C. Young testified that  he saw defendant in Raleigh on Friday a t  
the tobacco warehouse about 12 o'clock. 

John Young testified that  he saw a man asleep early in the morning, 
3 November, in a pile of tobacco, whom he took for defendant. 

Latta Harris testified that  he ran a garage a t  Youngsville, and on 
Thursday evening, 3 November, he repaired an auto for defendant, and 
he pawned his pistol as security, and Friday evening he did more work 
for him and lie paid him all, about $7, Friday evening. 

Jesse Jackson testified that  he went in a wagon with Avent and 
Allen to Raleigh Thursday night; that  they passed the woods near 
Grissom's and went the Fall's road to Raleigh. 

A. D .  Dickerson testified that E. A. Grissom, the prosecutor, married 
his daughter. Tha t  about seven hours after Grissom missed liis tobacco, 
the witness went down to the woods where the tracks led from the pack 
house, and in the ~ o o d s  he found a brown piece of paper on which was 
written in pencil the words, "Hue Freeman and llliss Ever Hackody, 
Creekmore, 1921"-to the introduction of tliis paper defendant ob- 
jected; objection overruled, and defendant excepted; exception No. 1. 

"Tlic State introduced a canceled check for $123, payable to 
H. B. Allen or bearer, with no endorsenlent on the back. To the (7-15) 
introduction of tliis paper-writing defendant objected; objection 
overrulcd, and defendant excepted"; exception KO. 2. 

Defendant demurred to the evidence, and himself offered no evidence. 
There was a verdict of guilty. Defendant moved to set aside the verdict 
as being against the weight and contrary to the evidence; motion de- 
nied, and defendant excepted. 

Assignments of error: 

1. To the introduction of the paper-writing with the names "Hue 
Freen~an" and "llliss Ever Hacliotiy, Creekmore, 1921," on it, because 
there was nothing connecting defendant with said paper-witing, no 
proof that it is in thc defendant's handwiting, or tha t  i t  mas ever in 
defendant's possession. 
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2. To the introduction of canceled check payat~le to H. B. Allen or 
bearer, because there was no evidence to connect defendant with i t ;  or 
that he ever owned it or received the proceeds of it. 

3. The failure of the court to set aside the verdict because the evi- 
dence was not sufficient to  convict the defendant. 

The jury convicted the defendant, and from the judgment he ap- 
pealed. 

Attorney-General Manning and Assistant Attorney-General Nash 
for the State. 

N .  Y. Gulley, B. F. Holden, and W. M. Person for defendant. 

WALKER, J. There is one exception by the defendant which we 
think is well taken. The State introduced in evidence a canceled check 
for $123, payable to H.  B. Allen or bearer, which was not endorsed. 
The defendant's objection to this paper as evidence was overruled, and 
he duly excepted. We are unable to conceive in wl-at way, or for what 
purpose, this evidence was competent or relevant. There is nothing on 
the check showing tha t  i t  had any connection with the case. It was not 
drawn by the defendant, so far as appears, and his name is not on it. 
Why it was allowed to be considered by the jury we were not informed. 
It was wholly irrelevant to the controversy. But  it was contended by 
the State that if i t  was wholly irrelevant, the effe1:t would be, in law, 
that i t  was harmless and not, therefore, ground for reversal. But we are 
not sure of this conclusion. Having been admitted by the court, over the 
defendant's objection, it was capable of being used by the State as some 
evidence of the defendant's guilt, in connection with the other evidence, 
and was no doubt so used. I t  mas argued before us that it was so used, 
and very effectively. This is not in the record, but we are a t  liberty to 
infer that as the court held i t  to be relevant and competent evidence 

of guilt, the State made use of it as such to further a conviction. 
(746) It does not appear to us that it was harmless or did not prejudice 

the defendant. While there is nothing to connect the defendant 
with the drawing of the check, or the possession cf i t  a t  any time, it 
was no doubt used for the purpose of showing th2.t as he had money 
on Thursday, when he had none on the day beforz, he must have re- 
ceived the money, in some way, by means of the check, but this is not 
a warrantable inference. There is no evidence that Ihe check was found 
in defendant's possession and taken from him. There is nothing more 
in the proof than the bare check itself, without the least explanatory 
evidence, and i t  should have been excluded by the court as prejudicial 
to the defendant. It cannot be said that irrelevant e~idence, though gen- 
erally so, is always harmless. We have held otherwise. S. v. Jones, 93 
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N.C. 611; S. v. Mikle, 81 N.C. 552. I t  may sometimes, even though 
rarely, be very prejudicial to the party against whom i t  is admitted, as 
i t  was held to be in S .  v. Jones, supra. Considering tlle nature of the 
other evldence in this case, tha t  relating to the check, though technically 
irrelevant, might have been used to account for defendant's having 
money a t  onc time TI-hen the night before he was impecunious, and we 
have no doubt it was so used by the State and considered by the jury. 

There was evidence upon 11-hicli the jury could have convicted the 
defendant apart  from tlie clieck, but they diould have been confined to 
the coinpetent and relevant proof in considering the case. H e  x a s  the 
man who was seen a t  tlie tobacco warel~ouse the clay after the theft was 
committed, and was recognized as the man who had tlie tobacco there, 
and asked the witness F. G. Event to help him to straighten it out and 
pack it, and give him the sticks ah lie was not going to plant tobacco 
the next season. The evidence was sufficient to identify the defendant 
as the one n-1-10 had the tobacco a t  the warehouse. 8. v. Cannon, 145 
K.C. 481; 8. v. Lytle, 117 N.C. 803; S. v. Costner, 127 N.C. 5GG; S. v. 
Lane, 166 X.C. 333. But  the evidence as to identity is stronger here than 
it was in those cases. There was evidence as to the identity of the to- 
bacco found in tlie warellouse with that  which was stolen. 

While we hold that  there was some evidence for the  jury to  consider, 
upon the question of defendant's guilt, tha t  in regard to the check was 
incompetent, and should not have been admitted, and was sufficiently 
prejudicial to entitle the defendant to another trial. 

The other exceptions may not be again presented. 
New trial. 

CLARK, C.J., dissenting: I concur in the statement in the opinion 
of the Court tha t  "there was evidence upon which the jury could have 
convicted the defendant apart froin the clieck." This also clear- 
ly appears upon the sun~i i i~ng up of tlie evidence as set out by (747) 
M r .  Jristice Walker. 

The evidence in regard to the check may have had slight probative 
force, and the jury may have thought tha t  i t  would add none. B u t  the 
evidence was not incompetent, but merely irrelevant. It could have had 
no prejudicial effect. 

The defendant was not entitled to a new trial for the mere admission 
of irrelevant testimony. The admission of merely irrelevant testimony 
cannot be held for error unless i t  is s h o m  to be prejudicial, Rzifin, C.J., 
in 5'. v. Arnold, 35 N.C. 189,, often cited since; Bynum, J., in S. v. 
Gallor, 71 N.C. 92; Smith, C.J., in Comrs. v. Lash, 89 N.C. 163; in 
Gaylord v. Respass, 92 X.C. 557, and in Jones v. Call, 93 N.C. 179; 
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Deming v. Gainey, 95 N.C. 532, and there are numerous other cases to 
this well settled principle. 

It cannot be shown that this evidence was prejudicial, for if it does 
not tend to show the guilt of the defendant, i t  proves nothing and is 
harmless. I t  is not enough that the defendant should assert that the 
evidence, if irrelevant, was hurtful, but that must be pointed out, and 
this has not been done. 

Cited: S. v. Strickland, 208 N.C. 771; S. v. Gaskins, 252 N.C. 49. 

STATE v. CLYDE P. JIOSTGOMI3RY. 

(Filed 29 March, 1922.) 

1. Appeal and  Error--0b jections and  Exceptions--Brief. 
Exceptions not insisted upon jn the appellant's brief are deemed aban- 

doned in the Supreme Court under the rule. 

2. Criminal Law-Rape-Evidence. 
Where the 8-year-old sister of the prosecuting witness in an action for 

rape has testified that she witnessed the act, it is competent for her to tes- 
tify that she was then "too scared" to call out and alarm the neighborhood, 
as  an explanation of her failure to give the alarm, its weight to be deter- 
mined by the jury. 

3. Same - Involuntary Exclamations-Physical Sctffering---Corroborative 
Evidence. 

\There the prosecuting witness has testified, in r n action for rape, as  to 
her physical sueering afterwards, as the result of the defendant's act, it is 
not error to admit the testimony of the mother that the prosecutrix soon 
afterwards conlplained of physical and nervous suffering, when the trial 
judge confined this e~i(1enc.e to the purpose of corroboration in his instruc- 
tions; further, such involuntary expressions, undee the circumstances, are 
admissible as substantire evidence. 

4. Appeal a n d  Error--Objections a n d  Exceptions--Instructions-Conten- 
tions. 

Esceptions to the statenlent by the trial judge of the contentions of the 
parties, in his charge to the jury, taken for the first time in the case on ap- 
peal, does not afford the judge trying the case an opportunity to correct 
error therein, if any committed, and will not be considered. 
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6. Criminal I~a~v-Rape-Evide1ice-Corroboratio1~-In~tr~ctio11s-'~Per- 
suade"--lt'ords and Phrases. 

Where the tlefentlaiit, tried for rape, has taken tlie stand in his own be- 
half, alitl i~~trotiuced nitnesws to coirohorate his statements by what lle has 
told thtm af t t r  the act ch~rgetl ,  mid the judge, 111 his charge, has limited 
thi.; te~t111io11~. for the purpose of cc)rroboration. it is not error for him to 
saj  thnt, the c~idence being admitted for that purpose. it n a s  for the jury 
to iaT I~on  f,lr it \\onld " ~ ~ r s u a i l e "  then1 to believe the defendant's testi- 
i~iouy on the subject, the ~ v ~ r i l  "l~crbmde" being also defined as "cause them 
to brliere." 

6. Crin~ina l  Law - Rape -Instructions - Appeal and E r r o r  - Harmless 
Error .  

Where, in nil actioii for rape, the trial judge has charged the jury that the 
witnehs, havii~g falien the stand, l i i n j  prove his good character a s  substan- 
 ti^ e eritlence to be consitlrred by tlleul as tending, along with the other evi- 
dence. to sllon- hii: i~~nocence, his further chnrge thnt the defendant's good 
cliaracter "\vould cut no figure" if the jury found upon the evidence, after 
collsitlerin: hi\ good c11:lracter and giving him the full benefit of it, that he 
was guilty hcyoi~d a reasonable doubt, is not reversible error. when it ap- 
pearu froill the charge, consiciered as a whole, that the defendant received 
the full benefit of all evidence of this Bind. 

7. Jurors-Qualification-Courts-Findings of Fact-Appeal a n d  Error- 
Rape. 

Where defendant, tried for rape, ewepted to the refusal of the judge to 
set aside the verdict of guilty because one of the jurors had espresicd an 
opinion of the detrildant's guilt, the fiiiding of the trial judge as a fact that 
he had taken l ~ r t  in argu~i~ents,  in liiq pre.ence, on the snbject of capital 
gnnishrnnit. but had not e \ l~reqs~d or formed any opinion ai; to defendant's 
guilt, but had only said thnt if the defrnd:int were guilty he should be hung ; 
and that the juror was qualified to hear the evidence and reach his conclu- 
sion thereon fairly and iinl)artially, snqtains his action on appeal in refus- 
ing tlie defendant's motion. 

8. S a m e 4 o n r t ' s  Discretion, 
Held,  on this appeal, the question of the qualification of a jury to sit 

ullon the trial would h a ~ e  been a n~at ter  largely resting in the sound dis- 
cretion of the trial jndgc, 011 appellant's motion to set aside the verdict for 
tlie juror's fornier expression of bias against him, had the judge found the 
facts somenhat difierently upon the question of the juror's impartiality. 

- ~ P P E A L  by defendant froin R o d ,  J., at January Term, 1922, of X'EW 
HAKOVER. 

The defendant was iildictcd for rape committed upon the 
person of Ruby Smith, and conricted, and froin the judgment (749) 
upon such conviction appealed to this Court. 

Attorney-General Manning and Assistant Attorney-General Nash 
for  the State. 
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J .  C. King, W. F. Jones, and Herbert McC1a:nmy for defendant. 

WALKER, J. The State's evidence, if believed, was amply sufficient 
to establish all tlie essential elements of the crime. 

The defendant's counsel, in their brief, do not insist upon their excep- 
tions 1 and 2, and so they have abandoned thein, under our rule. But 
there is no merit in them. 

Exception 3 was to testimony by Maude Smiih, eight-year-old sister 
of the prosecuting witness, Ruby Smith, that "she was too scared when 
she witnessed the act of defendant upon her siste~. to call out and alarm 
tlie neighborhood." The witness was clearly entitled to give this ex- 
planation of her failure to give the alarm, its w i g h t  to be determined 
by the jury. 

Exception 4 was to admission of testimony by the mother of Ruby 
Smith, that  Ruby, soon after the occurrence, cz~mplained of physical 
and nervous suffering. Ruby Smith, however, had previously been on 
the stand, and had herself testified to this suffering, and the judge told 
the jury that they were to consider the evidence from the mother only 
in so far as it tended to corroborate the statement of the girl made here, 
and for no other purpose. This ruling was more favorable to the defen- 
dant than he was entitled to have it. Involuntary expressions as to ex- 
isting suffering are admissible in themselves when physical condition is 
a material question in the investigation. This was made material here 
by the nature of the offense. 

Exceptions 5, 6, 7 ,  8 were all to similar evidence, which was plainly 
admissible. The same observation may be made to exception 9. 

Exception 13 was to a part of the judge's chuge in which he was 
stating one of the contentions of this defendant. Whether or not he 
stated this contention correctly, does not appear from the record. If it 
was stated incorrectly, the defendant's counsel should have called the 
court's attention a t  the time to its incorrectness, if they deemed it in- 
correct. To take such an exception after the ch:wge is delivered, and 
in the case on appeal, is contrary to the rule, and numerous decisions 
of the Court. 

Exception 14 was to the following part of the tharge, especially that 
in brackets: "In earlier part of the trial, gentlemen, I called your 
attention to this fact that in order to corroborate a witness the law 

allows another witness to testify that on prior occasions that he 
(750) had made the same statement that he made here as a witness 

on the stand, and i t  allows the jury to consider it, not as suh- 
stantive evidence, but as corroborative evidence; that is, for this pur- 
pose: [How far does it persuade the jury to believe as true the state- 
ment made by the witness on the stand, by reason of the fact that the 
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witness has made the same statement about the same occurrence on 
other occasions, if the jury find that the witness did make the same 
statement on prior occasions.] They have a right to consider it in that 
view, simply as assisting them in seeing how far are they persuaded to 
accept as true the statements made by the witness on the stand. Kow, 
then, as I have said to you, it is not substantive evidence tending to 
prove the defendant's guilt, it is to be considered only for the purpose 
of corroboration, as I have outlined to you." 

The criticism of the defendant's counsel is directed to the use of the 
word "persuade." That criticism, however, if just, would, applied as it 
was to corroborative statements of the prosecuting witness, Ruby 
Smith, tend to weaken the force of those statements. That is, the jury 
must be induced to believe those statements before they can give them 
any weight. However this may be, the jury could not in any sense have 
been misled by the use of this term, taking the whole charge together. 
The average juror is not a philologist. He  would not stop to consider 
the exact meaning of a word when its immediate context interpreted it. 
Besides, the word "persuade" is also defined as "to cause to believe." 

Exception 15 was taken to that portion of the judge's charge included 
in brackets below, as follows: "Now, tlie defendant contends, as I said 
to  you just now, that he has brought a large number of witnesses here 
upon tlie question of his character. The defendant has a right to prove 
that his character is good if he can when he is being tried for crime, and 
our courts have all along said that the possession of good character by 
a man on trial is substantive evidence to be considered by the jury as 
tending, along with the other evidence, to show his innocence. [The 
same law says, however, that notwithstanding the evidence as to the 
defendant's character, if the jury find beyond a reasonable doubt that 
the defendant is guilty, then the question of his character 'cuts no 
figure,' that is, if upon consideration of all the evidence in the case the 
jury say that the guilt of the defendant is proven beyond a reasonable 
doubt, then the question of his character no longer cuts any figure.] 
Because i t  is just as illuch a crlme for a man of good character to vio- 
late the law as it is for a man of bad character to violate the law." 

It appears that this criticism is also directed to the particular lan- 
guage of the judge. The use of the n-ords "cuts no figure" may have 
been, as argued, unfortunate, but used as they mere, and in the connec- 
tion in which they were, tlie jury could not have nii~understood 
them. Alniost ~ i m ~ e d ~ n t e l y  the judge returned to t h s  subject, (731) 
and s a d :  "The prisoner contends that he has come here and ad- 
mitted the occurrence all along about the selling of the greens, and 
things of that sort, until he got to this house, and he says he has a con- 
sistently good character, which ought to persuade you that his state- 
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ment should be accepted as true; that he has brought a large number 
of witnesses, whom you have heard upon the stand testify as to his 
character, and that putting all these things together you ought to say 
that you did have a reasonable doubt as to whether he did anything 
wrong while in the house or not." 

He thus draws the attention of the jury to th: very point where evi- 
dence of good character would most help or beneit the defendant. Qual- 
ified as the n-ords criticised were by their inmediate context, "If the 
jury find beyond a reasonable doubt that  thc defendant is guilty," 
then he would be guilty regardless of the evidence as to his character, 
because it is just as much a crime for a man of good character to vio- 
late the law as it is for a man of bad character to violate it. thev could , " 
bear no meaning to the jury prejudicial to the defendant. His Honor 
was stating, in his characteristic way, a universal truth, known as well 
to the jury as to himself. 

Exception 16 was addressed to the judge's statement of a contention 
of the defendant, and the remarks heretofore made under exception 13 
are applicable here. 

Exception 17 was to the statement of a contention of the State, a per- 
fectly legitimate contention under the circumstances, and so far as the 
record shows not an inaccurate statement. 

Exception 18 ITas taken to the refusal of the judge to set aside the 
verdict because of the expression of an opinion by one of the jurors, 
Ira Scott, before the trial, that the defendant was guilty and should be 
electrocuted. The judge, however, considered the affidavits sustaining 
and contradicting this allegation, and found the following facts: "That 
a t  various times in the d a c e  of business of Ira Scott, who served on the 
jury, there lvere allusions made by various and sundry people to the 
Montgomery case, and there were a t  times det~ates or colloquies be- 
tween various people in said place of business upon the rightfulness or 
wrongfulness of capital punishment. That a t  different tinies the juror, 
I ra  Scott, made some statements in the conversal.ions, but that all that 
he said was not to express any opinion as to whether or not the defen- 
dant hlontgoinery was or was not guilty, but to give it as his opinion 
that if i t  was shown that he was guilty of the crime of rape that he 
ought to be sent to the electric chair, and that 111: did no more in these 
conversations than to argue in favor of the correctness of his own belief 
in the rightfulness of capital punishment. The court further finds that 

the juror, when he was examined by both sides, stated that he 
(752) had not formed or expressed any opinion as to the guilt of the 

defendant, and the court further finds such statement to be a 
fact. The court finds that he stated that lie k ~ e w  of nothing which - 
would prevent his sitting on the jury and giving the prisoner and the 
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State a fair and impartial trial of the cause, and that  he went into the 
jury box unswayed by any ilnpressions and forined no opinion as to 
the guilt or innocence of the defendant until after he had heard the evi- 
dence in tlie case and the judge's charge and the jury had retired to 
consider the case." 

"In the trial of this case, when the jury was being selected, the court 
announced that  it would regard i t  a proper ground of challenge as to 
any particular juror if he stated that  he had formed and expressed an 
opinion either way;  that  is, tha t  if any juror said tha t  he had formed 
and expressed tlie opinion that  the prisoner was guilty the defendant's 
counsel would be allowecl to challenge him, but on the other hand, if 
any juror said that  he had formed and expressed the opinion that  the 
prisoner mas not guilty the State ~ o u l d  be allowed to stand him aside. 
The court announced that  it would pursue that  rule unless it led to em- 
barrassment which mould cause i t  to notify both sides tha t  the rule 
would be rescinded, and that  thereafter the court would follow the de- 
cisions of the Supreme Court, based upon the statement of the juror, 
tha t  notwithstandi~ig the opinion formed he could make a fair and im- 
partial juror." 

"The court further finds that a t  the time the juror Scott was exam- 
ined by the defendant's counsel they had not exhausted their per- 
emptory challenges, and that before the juror took his seat in the box 
both the State and the defendant were told by the juror, when being 
questioned, to what extent he participated in the discussions as set out 
in the affidavit of said juror, and i t  further finds that  the other state- 
ments in the affidavit of said Scott, in addition to those already found, 
are true. Upon the situation, as it was, the defendant did not challenge, 
or offer to challenge, the said juror. IYT'hen examined by defendant's 
counsel, said juror Scott stated he had not formed or expressed the 
opinion that  the prisoner v a s  guilty; that he had not made any such 
statement; that  he had done no more in tlie conversations alleged to be 
the foundation for the motion than to argue in favor of capital punisli- 
ment." 

H e  further finds: "The juror, when he was examined by counsel, 
stated that he had not formed or expressed any opinion as to the guilt 
of tlie defendant, and the court further finds such statement to be a 
fact. The court further finds that  he stated, when called as juror, and 
on his vow clzre, that  he knew of nothing ~vhich would prevent his sitting 
on the jury and giving the prisoner, and the State, a fair and impartial 
trial of the cause, and that he went into the jury box uninfluenced by 
any impres>ions, and that  lie forincd no opinion as to the guilt or 
innocence of the defendant, until after he had heard tlie evidence 
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(753) in the case and the judge's charge, and ,;he jury had retired to  
consider the case." 

The two principal exceptions in this case are those relating to the 
proof of the prisoner's character, and the one at; to the conduct of the 
juror Ira Scott. As to  the reference in the charge to the prisoner's char- 
acter, and the manner in which it  should be considered by the jury, we 
are clearly of the opinion that the meaning of the judge was so mani- 
fest that no intelligent juror could have mistaken it. The jury could 
not have supposed that the court intended to deprive the prisoner of the 
benefit of his former good character as a fact to be considered by them 
in weighing the evidence when the judge plainly meant that if upon all 
the testimony, including that as to his character, they found him to  be 
guilty beyond a reasonable doubt, they could not acquit merely because 
he had always borne a good character. 

On the other question, the matter would largely have rested in the 
sound discretion of the court had the judge found the facts, in some 
respects, differently upon the question of the jurx's impartiality, as in 
the case of S. v. Terry, 173 N.C. 761, and the cases therein cited. S. v. 
Banner, 149 N.C. 519; S. v. English, 164 X.C. 498; S. v. Foster, 172 
N.C. 960, and S. v. Bailey, 179 N.C. 724. But upon the facts it did not 
appear that the juror was not qualified. 

We have given close and careful consideration to the record and all 
the exceptions and assignments of error, and have been unable to dis- 
cover by the most diligent search any ground for a reversal. 

No error. 

Cited: Bailey v .  Hassell, 184 N.C. 460; S. v. Baldwin, 184 N.C. 791; 
S. v. William,s, 185 N.C. 666; S. v. Reagan, 185 N.C. 713; S. v. Barnhill, 
186 K.C. 450; S. v. Ashburn, 187 N.C. 730; S. v. &nodis, 189 N.C. 571; 
S. v. Steele, 190 N.C. 510; S. v. DeGraffenreid, 224 N.C. 519. 

STATE v. J O E  YATES. 

(Filed 5 April, 1922.) 

1. Habeas Corpus-Appeal and Error--Certiorari-Constitutional Law. 
Except in cases concerning the care and custody of children, an appeal 

will not lie by the prisoner from the refusal of the judge in habeas corpus 
proceedings to liberate him, his remedy being to haTre the case reviewed by 
certiorari. Const., Art. IV, see. 8. 
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2. Same-Appeal and Error-Dismissal-General Interest. 
The prisoner, rearrested for violating the conditions of a parol granted 

by the governor after the term of his sentence had espired, sued out habeas 
corpus proceedings, and upon the denial of his claim of right to be set a t  
liberty, al~pealed to the Supreme Court: Held ,  c'ert~oraii being the proper 
procedure, the appeal is dismissed, but its merits passed upon as being a 
question of public importalicc and general interest. I n  re  Scrrnon's Land,  
182 N.C. 1"; C e m e ? ~ t  Co. v. Plr illips, ibld., 440. 

3. P ardon-Parole-Conditions. 
Cnder the l~rouisions of our State Constitutiou and Statntes, a "parole" 

granted by the goyernor to a priioner imports a conditional pardon, and the 
governor may cause his rearrest either upon his onn adniisslons, or on such 
evidence as he mag require, for violating the conditions which the priaoner 
has accepted under the terms of the parole. C.S., sees. 7642, 7643, iM4, 
5749, Ti&!; Const., Art. IT', see. 8. 

4. Same. 
The power of the governor to grant a conditional pardon is generally sub- 

ject to the limitation that the conditions imposed must not be illegal, im- 
moral or impossible of performance, which do not apply to this case, wherein 
he is o u l ~  required not to violate the statute Ian-, and remain of good con- 
duct. 

5. Same--Breach of Conditions. 
Where the prisoner has accepted his freedom upon the terms of the con- 

ditional pardon from the governor, his breach of such conditions avoids the 
pardon and cancels his right to further immunity from punishment. 

6. Same-After Expiration of Term of Sentenc-Punishment. 
The essential part of a sentence for a violation of the criminaI lam is the 

punisllnient for the offense committed, and not the time the sentence shall 
begin and end; and where the prisoner has accepted a conditional pardon 
from the governor and has obtained his freedom, the breaking of the condi- 
tion after the term nould have otherwise expired, affords no legal excuse 
why he should not be recommitted to serve out the balance of his sentence. 

APPEAL by defendant from Connor, J., a t  December Term, 1921, of 
NEW HANOYER. 

Appeal by defendant from judgment on writ of habeas corpus. In  
October, 1919, the defendant was tried and convicted in recorder's 
court of thc clty of Xl in ington for violation of the prohibit~on laws, 
and sentenced to  the roads for x tenn of twelve nlonths. H e  liad served 
about forty-two days of his term when, on 10 December, 1919, Gov- 
ernor Bickett granted the follorr-ing "parole": 

'To  the sheriff of S e w  Hanover County: 

Upon the recommcndation of the prosecuting attorney, the judge of 
the recorder's court of New Hanover County, and other representative 
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citizens, the prisoner Joe Yates, now serving a sentence on the roads 
of Sen- Hanover County, is hereby paroled for ihe balance of his term 
upon condition of good bchavior and remaining a la1~-abiding citizen, 
and upon the fulther condition that should he violate the foregoing con- 
dition he shall receive no credit of his sentence for the time he is out 
on parole." 

Between 10 December, 1919, and 2 December, 1921, the defendant 
was charged with repeated breaches of the crimird law. 

On 2 December, 1921, Governor hlorrison issued the follow- 
(753) ing "revocation of parole": 

"To the sherifl of hTew Hanover Co~mty-GREETING: 

"I hereby revoke the parole of Joe Yates, granted 10 December, 1919, 
upon satisfactory information that terms of said parole have been vio- 
lated. You are hereby cominanded to take the prisoner and to recom- 
mit him, in order that he may serve the remainder of his term, with 
no time allowed for previous good behavior, if any such time was en- 
tered to his credit. 

"The prisoner was tried in the recorder's court of the city of Wil- 
mington on 28 October, 1919, i t  being charged in the warrant that he 
violated the State prohibition law by operating a monkey-rum still and 
making monkey rum. The judgment of the court was that he serve 
twelve months in jail, to be assigned to work on the county roads of 
hTew Hanover." 

On 4 December, 1921, the clerk of the Superior Court of New Han- 
over issued a capias for the defendant, and upor! his arrest the defen- 
dant applied to Judge George TV. Connor for a writ of habeas corpus. 
His Honor heard the petition during the December Term, 1921, of New 
Hanover, and, adjudging that the defendant w,ls in lawful custody, 
refused to release him. 

The defendant excepted and appealed. 

Attorney-General Manning and Assistant Aiitorney-General hrash 
for the State. 

J. C. King and Herbert McClammy for defenciant. 

ADAMS, J. I n  Holley's case, Hoke, J., said: "Our statute law has 
made no provision for appeal from a judgment n habeas corpus pro- 
ceedings, except in cases concerning the care and custody of children. 
Rev. 1851; C.S. 2242. Therefore, it is that when, on such a hearing a 
question of law or legal inference is presented, and the judgment therein 
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involves the denial of a legal right, it may be reviewed by certiorari, 
under and by virtue of the power conferred on this Court by the last 
clausc of section 8, Article IT, of our Constitution: 'And the Court 
shall have power to issue any remedial writs necessary to give it general 
supervision and control over the proceedings of the inferior courts.' " 
I n  re Holley, 154 K.C. 164; 8. v. Lawrence, 81 N.C. 523; S. v. H e r d o n ,  
107 N.C. 934; In re Croom, 175 X.C. -235; I n  re Foztntnin. 182 S .C.  49. 
For this reason the defendant's appeal must be dismi-sed; but as the 
record presents a questlon of public importance and general interest, 
we nlll regmi  i t  a>  one of the except~onal ca*e> that wanan t  
con~ideration of thc tiefendant's contention upon the merits. In  (756) 
re Sernzon's Lmid, 152 S.C. 127; ( 'evrent ('0. .c. P h i h p s .  'ibld., 
440. 

The Constitution confers upon the Governor the power to grant re- 
prieves, comn~utations, and pardons, except in cases of iinpeachn~cnt, 
upon such conditions as he may think proper, subject to such regula- 
tions as may be provided by law relative to the manner of applying 
for pnrdons. Conctitution, Art. 111, sec. 6. I n  the exercise of the author- 
ity granted in the provision last cited the General Assembly has prc- 
scribed certain statutory duties which are to be observed by the appli- 
cant. Every application for pardon must be made to the Governor In 
writing, stating the grounds upon ~ l i i c h  executive clemency is sought, 
and must be signed by the applicant, or by some person in his behalf; 
and the Governor may grant a pardon, subject to such conditions, re- 
strictions, and liinitat~ons as he may consider proper and necessary. 
C.S. 7642, 7643. When the prisoner violates the conditions which he 
must observe or perform, the Governor, iiupon receiving information 
of such violation," shall forthwith cause him to be arrested and de- 
tained until proper examination can be made; and if it appears by his 
o m  admission, or by such evidence as the Governor may requirc, that  
he has violated the condition of his pardon, the Governor shall order 
him remanded and confined for the unexpired term of his sentence C.S. 
7644. I t  is morthy of note, in this connection, that  neither the Constitu- 
tion nor the statute l a ~ v  authorizes a "parole," unless the word be con- 
strued as importing some form of conditional pardon. The advisory 
board of parole created by section 7749 merely determines whether in 
their judgment a person confined in the State's Prison is a proper sub- 
ject of parole under a conditional pardon. Section 7752 et seq. We there- 
fore regard i t  clear that Governor Bickett's order must be interpreted 
as a pardon on condition that the defendant sliould comply with the 
terms imposed. So the  instant and only question is this: Did Governor 
Morrison have the legal right to revoke Governor Bickett's conditional 
pardon after the time fixed in the original sentence had expired? 
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"It seems agreed that the king may extend  hi,^ mercy on what terms 
he pleases, and, consequently, may annex to  hi^, pardon any condition 
that he thinks fit, whether precedent or subsequent, on the performance 
whereof the validity of the pardon will depen?." Bacon's Abr., 412. 
Under the modern law the power to grant a conjitional pardon is gen- 
erally subject to the limitation that the conditions imposed must not be 
illegal, immoral, or impossible of performance. The conditions con- 
tained in the parole granted by Governor Bickett cannot be impeached 
on either of these grounds; and the defendant by accepting the pardon 
accepted also the conditions subsequent, a breach of which avoided the 
pardon and canceled his right to further i m m u i t y  from punishment. 

In  re Wzlzlliams, 149 N.C. 436; Fuller v. State, 122 Ala. 32. I n  
(757) other words, when such breach by the defendant was duly de- 

termined, and his conditional pardon thereby avoided, the de- 
fendant a t  once became subject to rearrest, although the time for which 
he had been sentenced had expired. Any other process of reasoning 
would disregard the primary fact that the essential part of the sen- 
tence is the punishment and not the time when the punishment shall 
begin or end. This doctrine is clearly stated in Stlzte v. Horne, 7 L.R.A. 
(N.S.) 719. There the defendant was convicted in 1898 of assault with 
intent to n~urder, and sentenced to five years imprisonment; in 1901 a 
conditional pardon was granted; and in 1906, "long after the term of 
years of his original sentence had expired," the ZTovernor of the State 
revoked the pardon and the defendant was recommitted to prison. The 
defendant contended that his imprisonment was illegal, and the lower 
court discharged him on the ground that  the alleged breach of the con- 
ditions occurred after the period of his sentence had expired. The Su- 
preme Court reversed the judgment, and, anlong other things, said: 
"The time fixed for executing a sentence, or for the commencement of 
its execution, is not one of its essential elements, and, strictly speaking, 
is not a part of the sentence a t  all. The essential portion of the sentence 
is the punishment, including the kind of punishment and the amount 
thereof, without reference to the time when i t  :hall be inflicted. The 
sentence, with reference to the kind of punishment and the amount 
thereof, should, as a rule, be strictly executed. But the order of the 
court with reference to the time when the sentence shall be executed is 
not so material. Expiration of time without imprizonment is in no sense 
an execution of the sentence. Hollon v. Hopkins, 21 Kan. 638; Dolan's 
case, 101 Mass. 219; S .  v. Cockerman, 24 N.C. (2 Ired. L.) 204; Ex 
parte Bell, 56 Miss. 282; I n  re Edwards, 43 N.J.L. 555; 38 Am. Rep. 
653, note." And further: "The defendant in error accepted the condi- 
tional pardon, thereby securing his release from imprisonment; and he 
is bound by its legal conditions and limitations. The provisions of the 
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pardon are, in effect, that  if a t  any time during his life the defendant 
in error shall fail to observe its conditions, the pardon shall be null and 
void, and he shall be arrested to serve out the remainder of his sentence 
of imprisonment tha t  he has not already actually suffered. The viola- 
tion a t  any time of the conditions of the pardon renders it, by its terms, 
null and void, and the status of the defendant in error is as though he 
had never received the conditional pardon. If, when, the conditions of 
the pardon are violated, a portion of the quantum of in~prisonrncnt fixed 
by the sentence has not been suffered or served, the party should be re- 
turned to serve the remainder of his time of imprisonment, as stipu- 
lated in the terms of the pardon; and, besides this, the pardon, by the 
breach of its conditions, is rendered in l a y  void; and, if the 
sentence of imprison~uent has not been fully executed, the (738) 
l a x  imposes the obligation to complete the service of imprison- 
ment fixed in the judgment of conviction and sentence of punishment. 
The pardon may, as one of its restrictions and limitations, designate 
the time for the observance of its conditions; but, when the conditions 
are violated, the pardon becomes void in lam, and the party is subject 
to the unsatisfied portion of the sentence as though no pardon had been 
granted." 

I n  S. v. Barnes, 32 C.S. 14, the same question arose, and iliclver, J., 
said: "While i t  is quite true tha t  the term of two years imprisonment, 
to which the defendant has been sentenced in 1883, has long since ex- 
pired, yet it is equally true that  the defendant has not yet  suffered 
imprisonment for that  length of t ime; and as the pardon which he 
pleads has been adjudged insufficient to relieve hiin from suffering the 
whole punishment originally imposed upon him, it follon-s, necessarily, 
tha t  he is still liable to be required to complete the term of imprison- 
ment originally imposed, just as if he had escaped during that  term. 
And such is the clear result of the authorities, both ~ n ~ l i s h  and 
American." 

These and other decisions fairly illustrate the principle which we 
think should be applied in the case a t  bar. There are others which 
apparently are in accord R-it11 the defendant's contention, but our 
researches have convinced us that  the conclusion we have reached is 
supported by the better reasoning and authority. Fuller v. State, 122 
Ala. 32; S. v. McIntire, 59 Am. Dec. 576 N ;  Ex parte Hawk;ins, G 1  
Ark. 321; S. v. Chancellor, 47 Am. Dee. 557; S. v. Smith, 19 Am. Dec. 
679. 

I n  our opinion the defendant cannot maintain his defense of exemp- 
tion from rearrest on the ground that  the breach of his parole took place 
after the expiration of the time for which he n-as originally sentenced. 

The appeal is dismissed. 
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Cited: Grocery Co. v. h'ewman, 184 N.C. 373; S. v. Trickers, 184 
N. C. 677, 678, 679; S. v. Phillips, 183 K.C. 624; S. v. McAfee, 189 N.C. 
322; S. v. Schlichter, 194 N.C. 279; In re Ogden, 211 N.C. 102; In re 
Smith, 218 N.C. 463. 

STATE v. HOUSTOS M. EVANS. 

(Filed 5 April, 1922.) 

1. Intoxicating Liquor - Spirituous Liquor - Manufacture - Evidence- 
Character-Alibi. 

E~idence tending to show that upon raiding a whiskey still the officers 
of the law saw a t  a distance a small white man and a negro operating it, 
who fled a t  their approach, the white man about 1 he size of the defendant, 
learing his coat, in which was found a picture of a acknowledged 
by the defendant to be his wife, with certain letters from her and a Vir- 
ginia lawrer in regard to an indictment: Held, competent for the solicitor 
to question the defendaut on the stand as to his having abandoned his wife, 
and as to the indictnlent in Virginia, as tending to impeach his character 
and shake his denial of being a t  the still, and as to his attempt to prove an 
alibi. 

2. Trials - Evidence - Colloquies Between Coun&el and  Witness - Pre- 
sumptions-Action of Judge-Appeal a n d  Error--Harmless Error. 

Colloquies between attorneys and witnesses aside from the purpose of the 
evidence should be avoided, both in criminal and 2ivil trials, but assuming 
that the jury will determine the controversy upon the evidence, such Will 
not be held for re~ersible error, when the trial judge takes prompt and 
sufficient action in eradicating their effect. 

3. Appeal a n d  Error-Prejudice-Remarks of Cour~sel-New Trials. 
Where ullon the trial for the unlawful manufacture of liquor the court 

has told the solicitor it was improper for him to argue to the jury matters 
not in evidence, as  that certain offenders carried spirituous liquors for a 
considerable distance into other states for the purpose of sale, the remarks 
of the solicitor thereafter that the jury all knew Ihis was done, is held to 
be prejudicial to the defendant, entitling him to a new trial under the evi- 
dence of this case. 

APPEAL by defendant from Devin, J., a t  November Term, 
(759) 1921, of GRANVILLE. 

The defendant was convicted on an indictment for manufac- 
turing liquor. The testimony for the State was 1;hat officers Hutchins, 
Hobgood, Walters, Bowling, and Newton, on the afternoon of 26 June, 
1921, went out on Bearskin Creek, in Granville County, and found a 
still being operated by a white man and a negro. When the officers got 
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within about 20 steps of them, both ran. The  white man dropped a 
coat which he had in his hand. H e  was small and slight, and about the 
same slze as the defendant. I n  the coat which was dropped was found a 
photograph which the defendant on tlie stand admitted was a picture 
of his wife and letters from her to him and a subpcena from a Virginia 
court to him and a letter from a Virginia lawyer. This coat was drop- 
ped by the white man, who was about the same size as defendant, as 
he ran an-ay from the still which he was assisting in operating. The de- 
fendant attempted to explain the presence of his coat a t  this still by 
testifying that  on 23 June he and a man named Chandler rode over 
from South Boston, Va., to Oxford, and while on the way the coat 
dropped off the door of the car on which i t  was lying. The defendant 
was corroborated on this point by testimony of two men, Chandler and 
Green, who also testified in corroboration of defendant's ahbi  tha t  they 
were fishing together a t  Barnett's pond in Person County on that  date, 
26 June. 

The State, in reply, introduced a justice of the peace, a county po- 
liceman, and a deputy sheriff, all from South Boston, who testified that  

.11ius was the character of the defendant and Chandler and Cllriz 
bad. It was admitted by the defendant that  he had been con- (760) 
victed in Virginia for having liquor, but he claimed that  he had 
appealed. Verdict of guilty, judgment, and appeal. 

Attorney-General Manning and Assistant Attorney-General Nash  
for the State. 

D. G. Brummitt for defendant. 

CLARK, C.J. The motion for nonsuit was properly denied. The de- 
fendant made exceptions to the question by the solicitor as to whose 
picture it was which Jvas found in the pocket of tlie coat which he 
admitted was his, and he TTas asked, to in~peach the witness, questions 
as to whom the letter was from, and ~vhether he had not deserted his 
wife, and similar questions. The witness admitted that  the picture n-as 
that  of his wife, denied that  he had deserted her, and said that they had 
been divorced. These and other questions along that line were compe- 
tent to impeach the character of the defendant, and to shake his evi- 
dence in denial of being a t  the still, and as to the attempt to prove an 
alibi. 

A t  one point in the cross-examination, when the solicitor asked the 
defendant if his wife mas not taking care of his children, and he denied 
it,  the solicitor said, "It is so." Coumel for the defendant, in arguing 
the case before the court, stated that  this was said very loudly, while 
the  Assistant Attorney-General represented i t  as having been said in a 
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low tone as a "side" remark. The record does not show which was right 
as to this. 

The jury are presumed to be men of intelligence, and can hardly ever 
be influenced by such by-play. Certainly there was no error committed 
by the court, for he instructed the jury not 1.0 consider it, and the 
solicitor both withdrew the remark and apologized. S. v. Saleeby, ante, 
740. It was a collateral matter in :a cross-examination to impeach the 
defendant, who had put his character in evidence by going upon the 
stand, and the jury must have fully understood that they were to ac- 
quit or convict the defendant upon the evidenc: as to the commission 
or innocence of the offense with which he was charged. " 

Such colloquies between counsel and witnesse,.,, on cross-examination, 
whether in civil or criminal actions, are not ordwly, and should always 
be avoided. I t  could hardly have had any effect, as the solicitor, in a 
few n~inutes, was arguing to the jury that th: statement of witness 
"was not so." Besides, the judge interposed, and the solicitor apologized. 

The solicitor further asked the defendant if he received the letter 
which mas found in his pocket "from your lawyer in Virginia." The 
defendant's counsel objected to any reading or examination of these 

letters, and asked if the solicitor thought he had a right to read 
(761) that letter to the jury or examine the witness about it. It does 

not appear from the record that the solicitor had offered to read 
the letter or made any statement or suggestions as to its contents, but 
on this suggestion from the defendant's counsel the solicitor countered 
by turning to the jury, and smiling, said that hcb would like to read it. 
We do not see that this remark could have had any bearing with the 
jury in any way. Their verdict necessarily must have turned upon 
whether the evidence identified the defendant as the man who was 
found a t  the still engaged in manufacturing. 

The solicitor further asked if the defendant t a d  not been convicted 
in a liquor case in Virginia. The defendant admitted that he had been, 
but denied his guilt, and said that the case had been appealed, and 
testified that he never made any liauor and never sold anv. The solicitor " 

in his argument to the jury mentioned a case in Roxboro in which i t  
was shown that a nearo from there continually went to South Boston 
for blockade liquor. Defendant's counsel objected upon the ground that 
there was no evidence connecting the defendant with the transaction. 
The court sustained the objection, saying, "The solicitor must confine 
himself to the evidence." The solicitor further stated in his speech that 
men who live in one state go 100 miles into another state to get liquor, 
and that a still had been established on the border land between the 
two states by a negro from Apex. The defendant's counsel again ob- 
jected, and the court held that it '(was not proper for the solicitor to 
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argue to the jury matters not in evidence, or state particular facts in 
other cases," and instructed the jury not to consider the same. 

Bu t  the solic~tor, ~t appears, then s a d ,  "Well, gentlemen of the july, 
you all know of that  affair, and all of us know that  men manufacture 
liquor in one state and carry it 230 i d e s  into another state to sell lt." 
The defendant's counsel objected to tliis remark. Doubtless it is a 
matter of common knonledge tliat ill~cit liquor is continually carried 
across state l~nes  for sale, lout we cannot say that  the conduct of the 
solicitor in repeating this remark after the couit had ruled out such 
remarlis as to matters not In erldence n as liarmless error. I t  may have 
had no influence upon the vcrd~ct  of the jury, but certainly the solicitor 
should not ha re  repeated the remark after the court had ruled and 
properly, that  such statements ~hou ld  not be made by the qolicitor. 
There was no exception to the judge's charge, but for the reason just 
given we think tliat the defendant is entitled to a 

New trial. 

Cited: S. v. Tucker, 190 N.C. 714; S. v. PhiJer, 197 N.C. 730; S. v. 
Thompson, 217 N.C. 699; S.  v. Phzllips, 240 N.C. 524. 

STATE v. BOB FRESHWATER. 

(Filed 5 April, 1022.) 

Automobiles-Speed Limits-Cities a n d  Towns-Statutes-Ordilutnces. 
Town ordinances r~gulating automobiles, speed limits, etc., within the 

to~vll in conflict with the statutes on the subject, C.S. 2500, 2618, are void 
under the lnm-isions of C.S. 2601, and apart from the exprecs provisions of 
the lait  nanied vction, they mubt yield to the statute law of the State, such 
poners being a delegated legislative function. 

APPEAL by defendant from Kerr, J., a t  February Term, 1922, of 
ALARIAKCE. 

Defendant was convicted of violation of an ordinance of the city of 
Burlington. 

The ordinance is as follows: "That the speed limit on all autoino- 
biles, motor cars, electric and steam vehicles of any and all kinds shall 
not exceed eight miles an hour over the streets in what is known as the 
fire limits; and through and over any other streets of the city of Bur- 
lington the speed limit shall not exceed fifteen miles an hour; t ha t  in 
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turning from one street to another, the signal n ~ u j t  be given, and that 
the nmfflers on all automobiles shall not be open uitliin the fire limits. 

"Any person violating any of the provisions of this ordinance shall, 
upon conviction before the mayor, be punislicd by a fine of $3; for the 
second offense, or any subsequent offense, he shall be punished by a 
fine of $10; and upon conviction of the third offense the permit to op- 
erate automobiles or other motor vehicles shall ke canceled." Sections 
57-B, 57-H. 

At  the close of the State's evidence, the defend,mt moved to dismiss 
as in case of nonsuit. C.S. 4643. Tho motion was overruled, and the 
defendant excepted. Verdict of guilty; judgment, and appeal by de- 
fendant. 

Attorney-General Manning and Assistant Atiiorney-General Nash 
for the State. 

William I. Ward for defendant. 

ADAMS, J. The ordinance is plainly in conflict with C.S. 2599 and 
2618. Section 2601 inhibits the governing body of a municipal corpora- 
tion from passing any ordinance contrary to the provisions of the chap- 
ter in which these sections are found. But ~ ~ i t h o u t  regard to this stat- 
utory inhibition, the conflict would be fatal. blunicipal ordinances are 
ordained for local purposes in the exercise of a delegated legislative 
function, and must harmonize with the general laws of the State. I n  

case of conflict the ordinance must yield to the State law. The 
(763) motion to dismiss the action should therefore have been allowed. 

Washington v. Hammond, 76 N.C. 33; S. v. Langston, 88 N.C. 
693; S. v. Brittain, 89 N.C. 574; S. v. Keith, 94 N.C. 933; S. v. Austin, 
114 N.C. 855; S. v. XcCoy ,  116 N.C. 1039; S .  v. Black, 150 N.C. 866. 
On the defendant's motion the judgment is reversed, and this will be 
certified. 

Reversed. 

Cited: S. v. Stallings, 189 N.C. 106; Eldm'dge z. Mangum, 216 N.C. 
534; Davis v. Charlotte, 242 N.C. 674; In re Markham, 259 N.C. 569. 
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STATE v. S. T. HOOKER. 

(Filed 5 April, 1922.) 

1. Appeal and Erro-Habeas Corpus-Certiorari. 
S o  appeal to tile Snl)rclne Court lieq upon the refusal of the jn(1r;e. having 

jnrisiliction, to relenw tlie petitioner in 1lnben.s corpus proceediags, except in 
cnies col~cerninq tlie care and cnitoclg of children, the remedy being bg nppli- 
cation for the v r i t  of r o  trotc~i L which lies in the discretion of the al~pellnte 
conrt: mid 211 al)pe:ll by the prtitioner under sentence for contempt of court 
nil1 ordinarily bt. cliimi\sed. In  tliii: t a w ,  n it11 the consent of the attorney- 
gelirral, the court pnsws ulwn the nl111enl if un cc r  tiorari. 

2. Habeas Corpus-Statutes. 
The petitioner in lrtrbetrs corl i~ts  proceeditips adjudged in contempt of court 

shall, under tlie lirorisio~ls of our statute<, he remanded when upon the hear- 
ing it is ni;~tlc to nppelrr that he is held in custody b~ ~ i r t n e  of a process issued 
by a collrt or judge of the United Stntes where such judge or court has es- 
chs i r e  jurisdictio~i: bg virtue of n final jndg~nent or decree of ally competent 
court of civil or criininnl jnrisdictioli or of nng execution issued u ~ o n  sncli 
jndgnrc3nt or decret.: for nny co~itcnil)t, s ~ ~ e c i n l l ~  and p!ainly charged in the 
colinnitiiitnt by some conrt. officer or hotly having authority to contmit for tlie 
co1iteml)t charged; tha t  tlie time durilig which such party may be legally de- 
tailled has not espiretl. 

Where the petitioner in kabcns r o ~ p f r s  proceedings is held under a final sen- 
trncr of n court. a con~initment of coiitc'nipt or other, the only questionr open 
to inquir) at  the h e a ~ i n q  are  whether on the record the conrt had juri4iction 
of tlie 1iiattt3r and whether on the facts dlhclosrd in the record and under the 
l a ~ r  u11plicnl)le to the case in Ii:nid, tlie court has  excretlecl its power5 ill inl- 
posing tlie centPnce nliercof tlie petitioner corul)l,~ins. 

4. Courts-Contempt of Court-Justices of tlie Peace-Habeas Corpns- 
Statutes. 

TThile enengcd in the trial :,f cnnscs before him the mnpor of a town, 
\\-it11 jt~rizdiction of n justice of tlir pence. m n t  jnst without the (loor of 
his ofice for n niomnit or t ~ w ,  and n7hile thrre vias insnltrd ant1 vilely 
n b n s ~ l  ant1 threatened ~ l - i i h  atteinl!ted assault bg thr  petitioner in hnbcas 
ro~p?r.s l~roceedings for l i n ~ i n g  lint1 :r warrant issued for the lwtitioner's son 
untlrr a criniinnl vliarge: Hclrl. such acts ant1 contluct of the petitioner con- 
stitute n direct conttwl~t.  autlioi5zing p i ~ n i ~ l n ~ i e n t  IIJ- imprisonment not to 
excrccl thirt>- days or a fi~ie riot to escecd $250, or both, in the discretion 
of the court. C.S. 951. 

5. Saitle-Constitntio11,21 Law-Inherent Powers. 
The constitutional restriction i m l m r d  by th? Constitution on the juris- 

diction of j ~ ~ s t i c c ~ s  of the pence to fines of $50 n~iil  inq~risonment for thirty 
dnys. Article lV,  rec. 27, apply olllg to  the a(lllli:ii~tration of the law in the 
trial of criiuinnl c:isrs. nnd wrre not intendeti to affect the inherent or stat- 
utory 11on-er~ 1ms:;cs~d by three courts am1 conferred 1111011 thrm as neces- 
sary to ennble tbenl to trnnsac2t business and maintain n proper respect for 
their nnthority, and in this ii~terpretation weight is given to a like interprc- 
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tation of our statute giving such courts power to punish by imprisonment 
not exceeding thirty clays or a fine not exceeding $:!50, or both, in the dis- 
cretion of the court, it being the same given to the judges of the Superior 
Conrts, and other courts of record, for like offenses. C.S. 981, 983. 

0. Habeas Corpus-Legal Iktention-Sentence-Valid in Part. 
Where a prisoner is detained by virtue of a sentence in part valid, and 

part otherwise, he may not be liberated on liubcus colpns until he shall hare 
served the valid portion of his sentence, and he shall be remanded when 
it appears that the time during which he may legally be detained has not 
expired. 

PETITION for habeas corpus, In re S. T. .Vooker, heard before 
(764) Lyon, J., holding the courts of the Fifth Judicial District, Fall 

Term, 1921, a t  the courthouse in Greenville, N. C., on 12 Sep- 
tember, 1921; from PITT. 

On said hearing it was made to appear that D. A[. Clark, Esq., mavor 
of the town of Greenville and as such clothed by statute with the 
gaged in hearing causes in his office in Greenvillct, N. C., and having 
jurisdiction of a justice of the peace, on 12 Septtmber, 1921, was en- 
disposed of one case and taken up another, for a moment stepped just 
outside of the back door to get his spittoon, when he was approached 
and abused and assaulted by the petitioner on hi:$ action as mayor in 
having issued a criminal warrant for petitioner's s3n; that on rule and 
capias issued, said mayor adjudged said petitioner guilty of contempt 
of court, sentenced him to jail for thirty days and imposed a fine of 
$200, and petitioner mas committed and held in custody under said 
judgment, when present proceedings were instituted. 

In  more direct reference to the occurrence, his Honor, confirming the 
action of the mayor in this respect, finds the facts and conclusions of 
law as follorvs: "That on the same morning that S D. Hooker was put 
in the lock-up, to wit, 12 August, 1991, the mayor held court in his 
private office for the disposition of t x o  emergency cases; that he had 
disposed of one case, and was in the act of taking up and disposing of 

the second case when he stepped outside of his back door to get 
(765) a spittoon, he had turned to go back into his office when he was 

called by the respondent, S. T. Hooker, who a t  the time was in 
the rear of the office of J. C. Lanier, he said in his usual tone of voice, 
"Come here a minute, Clark." The mayor took the respondent to be 
rational, and approached the respondent a t  a point within a few feet 
from his office and in the rear of the office of J. C. Lanier, the two 
offices adjoining; he was met by the respondent, 3. T. Hooker, S. D. 
Hooker, and J. C. Lanier; the respondent faced Ihe mayor and com- 
menced to accost him in a very angry, menacing, and threatening 
manner, asking the mayor, "What in the hell did you issue a warrant 
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against my eon, S. D. Hooker, for?" then and there denouncing the 
n~ayor ,  callmg him a liar, a co rmon  street loafer, a leech upon the 
conmunity, and a son-of-a-bitch, shoving him off with a push on the 
sl~oulrier, a t  tlie same time opening a pocket knife, which he held be- 
hind him in a position ready to strike; the knife was taken from the re- 
spondent by a police officer, Stokes, ~ 1 1 0  had come out of the mayor's 
office, attracted by the loud, abusive language of the respondent to the 
mayor. 

The mayor did not attempt to strike or resist the attack or the lan- 
guage of the respondent, using no loucl, abusive, or profane words, 
simply saying, "I don't care to have any argument. The matter can 
be settled in court." The mayor then ~ a l k e d  back to his office, the 
respondent following him, and continuing to abuse, slander, curse, and 
denounce him. 

"The denunciatory and abusive language and the assault of the said 
S. T .  Hooker was contemptuous and interfered with tlie mayor, and 
prevented him from the proper and lawful discharge of his official 
duties, and n.as had and clone for the purpose of intimidatmg the mayor 
in the performance of his duties in the trial of the said S. D. Hooker, 
and said ccnduct was committed while the court was actually sitting 
for the transaction of business." 

And upon these and other findings the court entered judgment as 
followj: "Upon the foregoing facts i t  is considered, ordered, and ad- 
judged by the court that  the acts and conduct of the respondent were 
contemptuous, and brought conturncly and insult upon the court, and 
were conlmitted in the presence of the court, and i t  is further considered 
and adjudged that  the said S. T .  Hooker Lvas in contempt of said court. 

"It is further ordered and adjudged that  the findings of D. &I. Clark, 
mayor, be and the same are hereby fully sustained, and i t  is ordered 
and adjudged that  the said S. T. Hooker be and he is hereby adjudged 
to be in contempt of the court of D. SI. Clark, mayor. 

"It further appearing that  the judgment of the court exceeded tlie 
jurisdiction of the mayor, in that  he could only fine the said Hooker $30 
or ~nlprison 111111 30 days; it is, therefore, cons~dered, ordered, 
and arijudged tli:it this cause be reinanded to tlie liluyor of tile (766) 
toun  of (ireenr-ilk, to the end that  judpincnt be entcrcd lierein 
pursuant to  la^, by said mayor, D, A I .  CIark." 

From ~vhich said judgment the petitioner appealed. 

Attorney-General Manning  and Assis tant  Attorney-General X a s h  
for the  State .  

J .  C .  Lanier  and H .  W .  W h e d b e e  for defendant.  
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HOKE, J. Our decisions hold that  except in cases concerning the care 
and custody of children no appeal lies froin a judgment in habeas corpus 
proceedings, but  the action of the judge must be ri:viewed, if a t  all, by 
writ of certiorari, which rests in the sound discretion of tlie appellate 
court. In re McCade, ante, 242, citing, among other autliorities, In re 
Lee Croom, 175 N.C. 433; In re Holley, 154 K.C. 1-63. 

Under these, and other decisions to like effect, this appeal, therefore, 
should be dismissed, but for the fact tha t  the Attorney-General, waiv- 
ing notice, has consented that  the cause be heard and determined as on 
writ of certiorari, if sucli course meets the approv(t1 of the Court. The  
Court having so determined and considered the came in that  aspect, it 
appears tha t  the defendant has been found guilty of direct contempt 
of the mayor's court of the city of Greenville, in violent abuse, and 
direct assault on tlie mayor while engaged in the administration of 
public justice and in tlic exercise of jurisdiction with which lie is clothed. 
For such conduct he is held in custody under a sentence by the mayor, 
imposing imprisonment for thirty days znd a fine of $200, and sues 
out this writ of lzabens corpus to inquire and determine as to tlie legal- 
ity of his detention. 

It is lield with us that  tlie writ of habeas corpm cannot be made to  
serve the purpose of an appeal or writ of error. And our statute on the  
subject provides that  on a hearing of this charactsr the prisoner dial1 
be remanded when it appears that  he is held in custody: 

1.  B y  virtue of a process issued by a court or judge of the United 
States, in a case where such judge or court has exclusive jurisdiction. 

2. B y  virtue of a final judgment or decree of m y  competent court 
of civil or criminal jurisdiction, or of any execution issued upon such 
judgment or decree. 

3. For any contempt, specially and plainly charged in the commit- 
ment by some court, officer, or body having authori,y to commit for the 
contempt charged. 

4. Tha t  the time during which sucli party may be legally detained 
has not expired. 

And in the application and construction of these principles and 
(767) the statutory provisions cited, it is the aczepted position that  

where one is lield under n final sentence of a court, a commit- 
ment of contempt or other, the only questions open to inquiry are 
whether on the record the court had jurisdiction of the matter, and 
wliether on the facts disclosed in the record and under the law appli- 
cable to tlie case in hand, tlie court has exceeded it:; powers in iniposing 
the sentence coinplianed of. In re Lee Croonz, 173 N.C. 455; In re 
Holley, supra. 
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Speaking to the question in Mollcy's case, szipra, the Court said: 
"And in cleternlining t lm  question of power the court is confined. as 
hereto1ore stated, to the record proper 2nd the judgment itself. It is 
not permitted that  the testimony or the rulings therein should be ex- 
amined into, nor that  inalters fairly in the discretion of the presiding 
judge sliould be reviewed, or that  judgments erroneous in the ordinary 
acceptation of the term should be questioned. The liearing is confined 
to the record and judgment, and relief may be afforded only when on 
the record itself the judgment is one clearly and manifestly beyond the 
power of the court, a statement of the doctrine supported in numerous 
and authoritative decisions here and elsewhere," citing Ex parte 11fc- 
Cown, 139 N.C. 95; I n  re Schenck, 74 N.C. 607; I n  re S u m ,  150 U.S. 
637; I n  re Coy, 127 U.S. 731. 

This being the recognized principle that  prevails in a hearing and 
case of this kind, our statute on contempts being C.S., ch. 17, sec. 978 
et  seq., constitutes the acts and conduct of defendant, as established in 
this case, a direct contempt, authorizes punishment by imprisonment 
not to exceed thirty days or fine not to  exceed $230, or both, in the dis- 
cretion of the court. C.S. 981, and in express terms confers power to im- 
pose it on "every justice of the peace, referee, com~nissioner, clerk of 
the Superior, inferior, or crirninal court, on the judges of Superior and 
Supreme Court, board of coinrniasioners of Corporation Commission, 
when sitting on the trial of causes or engaged in official duties." C.S. 
983. 

Defendant having been convicted and sentenced under the provisions 
of the statute, this is a final sentence, from which no appeaI lies in the 
ordinary acceptation of the term, and where under the authorities cited, 
and others of like kind, can only be reversed or modified for a lack of 
power or jurisdiction of the court imposing the sentence. I n  re Croom, 
supra; S. v. Little, 175 N.C. 743; I n  re Brown, 168 N.C. 417; Ex parte 
McCoun, 139 N.C. 95. 

It is urged for petitioner that  this sentence is beyond the poTTer of the 
mayor's court, which is only vested with the jurisdiction of a justice of 
the peace, and  hose powers, therefore, under .lrticle IV, section 27, of 
the Constitution, are restricted to  a fine of $50 or imprisonment for 30 
d a w .  but the Court iz of opinion that  the limitations of thls 
article and section apply, and were designed to apply, to the (768) 
ordinary adininiztration of the law in the trial of criminal causes, 
and w&e not intended to affect the inherent or statutory powers pos- 
sessed by these courts and conferred upon them as  necessary to enable 
them to transact business and maintain a proper "respect for their au- 
thority." This is undoubtedly the Legislature's construction of the 
section of the Constitution referred to, for, as we have said, the statute, 
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in express terms, confers the power to punish and fine to the amount 
stated on the justices of tlie peace as well as on :ourts of record, and 
there are decisions here and elsewhere which strongly favor this view. 
I n  re Grifin, 98 N.C. 225; S. v. Lyon, 93 K.C. 575; People v. Toole, 36 
Col. 225; 6 R.C.L., title Contempt, sec. 43. 

In  Griffin's case, supra, speaking to the distinction and some of the 
differences that exist between proceedings for conteinpt and the ordinary 
administration of the criminal law, Smith, C. J., said: "The one be- 
longs to the general administration of the criminal lam, the other is the 
exercise of judicial authority inlicrent in the court, and indispensable in 
the exercise of its functions. If the act which shows the contempt con- 
stitutes a criminal offense, it may be prosecuted and punished as such 
notwitl~standing the contempt may also be punish1:d." 

And in S. v. Lyon, supra, in which it was held that a justice of the 
peace, in proper cases, had the power to require sm adequate bond to 
keep the peace, and no appeal would lie, though the result might, in its 
practical operation, work an inlprisonrnent far beyond the thirty days 
limitation on a justice's jurisdiction, Merrimon, .I., said: "This view 
is not in conflict with the provisions of the Constitution, Art. IV, sec. 
27, and tlie statute on the subject. Tl~ese provisiow have reference to 
criminal cases wherein the magistrate gives judgment against a party 
charged with a criminal offense and imposes on him a punishment 
therefor." 

And in no event would the petitioner be entitled to his discharge on 
the facts of the present record. Even if the statute authorizing justices 
to both fine and imprison for direct contempt of court were invalid as 
violating the constitutional restrictions on their criminal jurisdiction, 
these courts have, with us, and without any statute, the inherent power 
to  punish for direct contempt, when engaged in the administration of 
the State's justice, and in the exercise of the jurisdiction and powers 
conferred upon them by the law. I n  re Deaton, 105 N.C. 69; Scott v. 
Fishblate, 117 N.C. 265; S.  v. Ailcen, 113 N.C. 651 

And this being true, even if the fine of $200 were invalid, the portion 
of the judgment inflicting an imprisonment for thirty days would be 
well within the constitutional provisions, and must be enforced accord- 
ing to its terms. 

It is the established principle in cases of this character that 
(769) when a prisoner is detained by virtue of a sentence in part valid, 

and part otherwise, he may not be liberated on habeas corpus 
till he shall have served the valid portion of his sertence. I n  re Holley, 
supra, citing U .  8. v. Pridgen, 153 U.S. 48; Ex parte Erdman, 88 Cali- 
fornia 578. A position directly recognized and approved in subsection 
four of our statute on habeas corpus as above quoted, ((that the prisoner 
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shall be remanded when i t  appears that the time during which  he may 
be legally detained has not expired." 

This will he certified that the judgment of the mayor's court be en- 
forced as entered. 

Modified and affirmed. 

CLARK, C.J., did not sit. 

Cited: S. v. Farmer, 188 K.C. 243; In re Bel lamy,  192 N.C. 673; In 
re Ogden. 211 N.C. 103; In re A d a m ,  218 K.C. 381; In re Burton, 237 
K.C. 540. 

STATE v. KATE HAUSER a m  CURTIS GENTRY. 

(Filed 12 April, 1922.) 

The charge in the indictment mas for  the l a r c e n ~  of a diamond. The 
proof that  i t  was a large diamond set in the  center of a brooch surrounded 
by pearls and sinall diamonds, is  not a fa ta l  variation between the charge 
and lroof. 

2. Same--Hnsband a n d  W i f e - - C o n s t i t u t i o ~ ~ d  Law. 
Wherc the indictment charges larcer~p of a diamond a s  from the h u b a n d ,  

when it nns in fact  the property of his wife, and the? were liring together 
as  hudmnil and wife, and he  had charge of her affairs and of the property 
in the honse, he has such special proper& in the article stole11 a s  will qus- 
tain a conviction, notwithstanding the constitution recognizes the wife's 
right in her individual property. 

3. Receiving Stolen  Goods - Larceny-IndictmentEvidence-Questions 
f o r  J n r )  -Trials. 

Where there is e~ideilce that  a colored nnrse has stolen a diamond from 
Iifr employer. nhich  n.3s miisinq on the night she spent a t  the honse of her 
codefendant charged n i t h  receivirq, and tha t  her codefendant sold the din- 
m i n d  for nbout one-tenth of its xalne on the morning folloning, is sufficient 
of his r ece i~ ing  with knowletl:.e that  the tli:~n~oild had been stolen to sus- 
tain n ~ e r d i c t  coiiricting him of the offenqe. 

4. Same--True Owner.  
Where there is e~ idence  that  the codefendant in ail action for larceny 

Bnr~v  that  a clinn~ond hnd heon stolen and tha t  he had himself stolen i t  froin 
the thief, it is immaterial n hetlier he had stolen i t  from the thief or the 
true onner,  both acts briiiq aqainst the right of the true ommer, and  
chargeable in the saiile bill a s  parts of the same illegal asportation. 
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APPEAL by defendants from Harding, J . ,  a t  January Term, 
(770) 1922, of FORSYTH. 

The defendants were charged with stealing one diamond of the 
value of $700, the property of JI. P. Orr, and fcr receiving the same 
knon-ing i t  to be stolen. The defendant Kate Ilauser was found guilty 
of larceny of the stone, and Curtis Gentry guilty of receiving the same 
knowing i t  to be stolen. Judgment; appeal by both defendants. 

Attorney-General Manning and Assistant AtrLorney-General Sash  
for the State. 

Holton & Holton and H. X .  RatclifJ for Kate Ilauser. 
C. W. Stevens for Curtis Gentry. 

CLARK, C.J. The indictment charged the larcmy of one diamond 
of the value of $700, the property of 11. P. Orr. The evidence for the 
State, if believed, is conclusive that Kate Hauser was guilty of larceny 
of the diamond, which was a large diamond set in tl e center of a brooch, 
surrounded by pearls and snlall diamonds. She stole the brooch and it 
was later recovered in tlie same form as stolen. There was no separation 
of the diamond from tlie brooch. The defendant's counsel contends, 
however, that larceny of a diamond being charged in the bill and the 
proof being that it was set in the brooch, was a fatal variance. If the 
defendant stole the diamond it makes no difference whether it was at- 
tached to the brooch or in a bag or box or lying about loose. S. v. Harris, 
64 N.C. 128, in which the charge was for larcen:? of "50 pounds of 
flour," and the proof showed theft of a sack of flour. This rvas approved 
in S.  v. Xippe~ ,  95 K.C. 655, and in S.  v. Kiger, 1 '3  N.C. 750. In this 
last case the charge was theft of so many gallons of brandy and the 
proof was of so many barrels of brandy, which wa:3 held sufficient. 

The defendant further takes the objection that tht. indictment charged 
that the diamond rvas the property of XI. P. Orr, and that i t  appeared 
in the evidence that it was tlie property of his wif(>; but tlie t ~ o  were 
living together as husband and wife, and he had charge of her affairs 
and of the property in the house, and therefore had possession wit11 her 
of her legal effects. He  therefore had possession, w iich was equivalent 
to a special property therein, not~ithstanding t h t t  the Conbtitution 
recognizes thc wife's rights in her individual propelty. S. v. Tl'zncroft, 
76 K.C. 38; S. 2). Xatthe~c~s, ibzd., 41; Bishop New (Crimind Procedure, 
p. 1687. 

The other defendant, Curtis Gentry, besides raising the t ~ o  questions 
which are above raised on behalf of Kate Hauser, ii~sisted there n-as no 
evidence in the cabe that he received the diamond knon-ing it to be 
stolen; but there was evidence, if believed, from which it appears clearly 
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tha t  R a t e  Hnuser carried the brooch to Curtis Gcntry'a house. 
>lie x i >  n colored i l lwe,  nnrl the te-tmlony is that  the brooch (771) 
n-as n-orth about $600. H e  sold ~t for $50. Tlie te-tmony is that  
she spent the night a t  his house and the n e ~ t  morning the brooch x i s  
niissiiig. Ka te  Hnuser testified tha t  he btole it fioin her. The conflict in 
the evidence on this point is not material, for  whcther he received it to 
sell for hcr, laowing i t  to  have been stolen, or stole ~t from Kate  IIauser, 
he evidently knew that  h e  had obtamed the broocli unlan-fully, and i t  
could be charged either as her property or aa the property of the true 
on-ner. Khar ton ,  see. 1823; W a r d  v. People, 3 Hill 396, both cited in 
S. v. WZILU-of t ,  ' iG N.C. -10. Being the same article, the larceny or re- 
ce~ving was agamkt the right3 of the onner,  and coultl be cliarged as 
parts of the same illegal asportation in the same bill. 

There are some other exceptions, but Tve do not tliink tliat they pre- 
sent questions tha t  require discussion. TT7e have, l i o ~ ~ e v e r ,  fully exam- 
ined them, and after hearing the learned argument of the counsel, we 
find 

?No error. 

STATE v. CHARLES JESSUP. 

(Filed 12 April, 1022.) 

1. Automobi les  - Statutes---Criminal Segligenc~Evidence-3Ianslaug.h- 
ttr-Crirninal Law.  

Upon a trial fc;r ~nanslaughter alleged to ha re  been caused by the defen- 
d:u~t's ~ r i ~ n i l i i ~ l l . ~  and recldessly driving an  autolnobile upon a public high- 
way under c i r c m n s t a ~ ~ c c  l)roliibited b~ statute, there was eridence tending 
to sl~on- t k r t  the de~cei~sed, lieill::' d r i rcn  by his so11 in another automobile, 
on the l ~ r o l ~ e r  side of a n  i m p r o ~ e d  road, twenty-tn-o feet wide, was round- 
ing n curve w a r  an embal~lilnnlt on the outside of the  road. \vhen tlie pris- 
oiicLr atid othrrs. in a n  i~ltoricated conitition, going in the opposite direction, 
with niiobstrurtetl vicn-. rnn ;lc.ross from i n i d e  of the ro;ld ~r l rcre  he ~ho l l l c~  
h a w  rem:~ined, and \I-ith fifteen feet to srmre. collided with the automobile 
in \vl~icli tlic d~w; l scd  was ~tdit lq,  causing 11ie death:  IIc7d sufficient to sns- 
tuin n T-erdict of co~lriction. C.S. 2617, 2618; S.  ?;. R o u ~ t r c c ,  181 N.C. 233, 
cited ailtl npl~liecl. 

2. Snl~ie- In tos ica t im.  

Wliere there is evidence that  the defendant by his criminal recklessness 
in driving 111s nnto~~iobile on a pi~blic Iiighn-ay, prohibited by st t~tute,  collided 
\\.it11 tliat in \rhic.h tlie deceased ~ r n s  riding, causing his death, trst imoi~y 
a s  to the intosic*ntcd condition of other me11 in the autor~lol)iIe 17-it11 him xt 
the time, together with tlie fact that  some of them had whiskey, a i ~ d  the 
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defendant's effort to borrow money to enable his brother to buy whiskey, 
with direct e~idence of the defendant's intoxicated condition, is conlpetent 
as n part of the w s  gcs tm  to show the defendant's opportunity to obtain 
v-hisltey a t  the time, and the purpose lo h a ~ e  it on this occasion. C.S. 2617, 
261s. 

3. Evidence--Opinion Up011 t h e  Facts-Intoxication--Automobiles-Crinl- 
inal  Negligence-Statutes. 

Where relevant as  a part of the r c s  g e s t ~  upon the trial for manslaughter, 
for the criminally recliless d r i ~ i n g  of an automobil? on a public highway 
(C.S. 2617, 2618), the impression of a witness frorn his own obserration of 
the conduct and appearance of the defendant a t  the time, that the defen- 
dant was then under tile influence of whiske~, is competent. 

APPEAL by defendant from Long, J., a t  3ctober Term, 1921, 
(772) of SCRRY. 

Indictment for manslaughter, caused by negligently running 
an  automobile, thereby causing the death of one 0. N. Swanson. 

There was evidence on the part  of the State tending to  show that  the 
Swansons, the father, 0. N. Smanson, and son, Claude Smanson, driver, 
on the front seat, two daughters and a younger son on a rear seat, mere 
traveling in a 1Iitchell car on the improved highw#iy going north from 
Pilot Mountain to Westfield about three o'clock p. in. on 12 June, 1921. 

About four miles from Pilot ;\lountain, and on a curve in said road, 
a Ford, driven by the defendant and occupied by himself and other 
young men, had a head-on collision with the Mitchell car just a t  the 
curve, and in consequence of such collision, Mr. 0. N. Swanson was 
seriously injured and died soon afterwards. A t  the curve, the point of 
collision, the road was twenty-two feet wide. Immsdiately to its right 
was an embankment. The Mitchell car, going north, mas running to 
the  right of the center of the road, within twelve or fifteen inches of the 
embankment. The Ford car, coming south, instead of taking the right 
a t  the curve, cut across the curve, and a t  the time of the collision was 
plainly on tlie right of n-ay of tlie Mitchell car. '?lie radiator of tlie 
~I i tc l ie l l  car showed that  i t  was n head-on collision. After the collision 
(record, 1). 7 ) ,  "The Swanson car was something like a half foot from 
the bank; tha t  is tlie right front wheel. The Jessup car something like 
234 feet, probably three feet. The rear of the Swaneon car was 2y2 
feet from the banli and the rear of the Jessup car 4 or 4?4. Where the 
cars were standing when I saw them, they were further towards TT'est- 
field. I do not know where the cars had skidded; both cars vere  point- 
ing toward the bank." At the point of collision, the Ford car, if prop- 
erly driven, n.ould have had 12 feet of passage room to the right of the 
hIitcliel1 car. There was a road called the Bryant road which entered 
the inlproved highway about opposite the point of collision. 
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C y  Bryant testified (record, p. 9)  : "I live about three hundred yards 
west of the place where the collision occurred. There is a road leading 
from lily father's liouse to tlie main road. At the time of the 
collision, I was coining from my father's house and got to  the ( 7 7 3 )  
c11en.y trec where I saw tn-o cars coming, both on the right, 
hugging the curve. I stopped ahout 30 steps from the highway. The 
Swanson car was going north, the Jessup car south. The Swanson car 
pulled to the right, wry near the bank; the Jessup car cut to the left 
right against Swanson, then I heard the crash. Charlie Jessup was driv- 
ing. Claude Swanson mis  driving Swanson's car. I stepped the distance 
from where I stopped to the road, and it was thirty steps." 

At  the curve one could see from the south going north 127 feet. There 
is evidence that  the defendant was drinking tlie day of the accident, 
and his reputation as a whiskey drinker was bad. 

There was evidence for defendant tending to show that  the collision 
occurred a t  or near the center of the highway; that  Charles Jessup was 
not drinking or under the influence of liquor on the occasion; and a t  or 
about the time of the occurrence the attention of the defendant was at- 
tracted by the approach of a third car, from a side road, and which 
was about to enter the highway a t  or near the point where defendant's 
car then mas. The jury rendered a verdict of guilty of manslaughter, 
and judgment on the verdict, and defendant excepted and appealed. 

Attorney-General Manning and Assistant Attorney-General Xash  
for the State .  

J .  H .  Folger for defendant. 

HOKE, J. Notwithstanding the earnest and forcible presentation of 
his case by defendant's counsel, we are constrained to hold that no 
reversible error has been shown in the record. 

The jury, accepting the State's version of the matter, have convicted 
the defendant of causing the death of 0. N. Swanson, as charged in the 
bill of indictment, by his criminal negligence in driving his car on the 
wrong side of the road, and in operating the same without taking rea- 
sonable and proper care, contrary to the  provisions of the statute ap- 
plicable. C.S. 2617-2618. 

Both of these sections were enacted as necessary to a proper protec- 
tion of persons upon the highways of the State, and because, with tlie 
liighpon-cr vehicles now very generally in use, a violation of these reg- 
ulations was not unlikely to result in serious and oftentimes in fatal 
injuries. I n  the recent case of S. v. Rountree, 181 N.C. 535, i lssoc~ate 
Justice S tacy ,  in a clear and forcible opinion, deals with these statutes 
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and the underlying reasons for their enactment, and it was there held, 
among other things, as pertinent to the facts of the present record: 

"Where one is tried for the reckless driving of a n  automobile made 
criminal by our statutc (C.S. 2618), and an  unintentional killing has 

been established by him, evidence is sufficient for conviction of 
(774) inanslaughter which tends to show such recklessness or careless- 

ness as is incompatible with the proper regird for human life or 
limb, or tliat such injury mas likely to occur under the circumstances. 

"The cornmission of a dangerous act, in itself a violation of a statute, 
intended to prevent injury to the person, when death to another ensues, 
renders the actor guilty of nlanslaugliter a t  least. 

"Where an  act  makes reckless driving of automobiles upon the public 
highways, under certain conditions, a criminal ofiense, and there is a 
proviso fixing various speed limits thereon as to dfferent localities and 
conditions criminal negligence per se and indictable, the proviso as to 
the speed limits does not necessarily preclude conl~iction of the offense 
prescribed in the body of the act  for recklessness while driving at less 
speed." 

I t  mas insisted for defendant that prejudicial error was committed in 
the admission of certain testimony over his objection, tending to show 
tha t  others of the party had liquor on the occaslon and showed evi- 
dences of being under its influence. There was direct testimony to the 
effect tliat defendant also had taken whiskey a t  the time, and the state- 
ments objected to were not only competent as presenting the conditions 
existent a t  the time of the occurrence, a part of the res gestce, but  also 
as tending to  show that  defendant had every oppoptunity for obtaining 
whiskey a t  the time. And the testimony also objected to tliat defendant 
on the morning of the same day had endeavored lo  borrow $5 for the 
purpose, professed by him a t  the time, to  enable his brother to buy 
whiskey, bore directly on the fact tha t  defendant m d  his party in the 
car had the purpose of providing themselves with whiskey for the oc- 
casion. 

Again i t  is urged that  a witness was allowed to  express tha t  "defen- 
dant a short time before the occurrence was under the  influence of 
liquor." This was given as the impression of the witness from the con- 
duct and appearance of defendant under the witness's actual observa- 
tion a t  the time, and where r e l ~ v a n t ,  is held coirpetent as the state- 
ment of a fact. Taylor v. Sec?irzty Co., 145 N.C. 38::; Gilliland u. Board 
of E ~ I ~ c c I ~ ~ o ~ ,  141 S.C. 482. 

The case, in its essential aspects, is controlled by S. v. Rountree, 
supra, and as stated, there has been no error co~nmitted in the trial of 
the cause. 

No  error. 
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Cited: S. v. Crutchfield, 187 N.C. 609; S. v. Palmer, 197 N.C. 137; 
S. v. Stansell. 203 R.C. 73: S. v. Cone, 204 N.C. 31; S. v. Harris, 209 
N.C. 580; S. v .  Fields, 221 N.C. 1841 S. v .  Lowery, 223 S . C .  604; S. zl. 
Dawson, 228 N.C. 88; S. v. TVzlla~d, 241 N.C. 264; S. v .  Hancock, 248 
N.C. 435. 

STATE v. SEBORN STRANGE. 

(Filed 12 April, 1922.) 

1. Criminal Law4udg-nlents-Condition of Good Behavior-Rearrest. 
TThcre the trial judge ascertains that  the defendant in a criminal action 

has violated the condition of good behavior, upon which judgment had been 
rendered against him at a prior terin of court, and orclcrs him into custody 
under the judgment previously rendered, i t  is not objectionable a s  pronoun- 
cing judgrueiit in that  case, bnt is  in conformity with our derisions. 

2. Criminal Law - Indictnlent -Counts - General VerdictEvidence-- 
Presumptions. 

Where there is eridence to sustain a con~iction on one or s e ~ e r a l  counts 
of a n  indictment, a general ~ e r d i c t  mill be presumed to have been returned 
on the count or counts to which the evidence applies. 

APPEAL by defendant from Long, J., a t  October Term, 1921, of 
SURRY. 

The defendant n.as prosecuted on an  indictment containing four 
counts, charging him (1) with tlie unlawful sale of liquor; (2) with 
having liquor in his pos-cssion for tlie purpose of sale; (3) with un- 
lawfully receiving liquor; and (4) TI-it11 the unlawful transport a t '  1011. 

His Honor instructed the jury upon the evidence relating to the second, 
third, and fourth counts. There xvas a general ve rd~c t  of guilty. 

The defendant, a t  a previous term, had pleaded guilty of unla~vfully 
receiving liquor, and judgment liad been suspendccl upon payment of 
costs, the defendant Iiaving given bond to appear a t  each crinlinal 
term for two years and sliow liic good beliavior, in default of ~vllich a 
capias was to iswe and the defendant was to be worked on the roads 
for twelve months. This c :w  is KO. 40. At the Octol~er Term, 1922, lie 
\vas convicted of retailing in No. 46, and in S o .  22 there m s  a verdict 
of guilty as above stated. I n  No. 40 his Honor found that  the dcfen- 
dant liad not been of good behavior, and ordered liini into tlic custody 
of the sheriff under the sentence pronounced a t  the former term to the 
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end that  the sentence should be executed. I n  No. 46 the defendant was 
sentenced to twelve months on the roads, the service to begin a t  the 
expiration of the sentence in KO. 40; and in No. 21 the prayer for judg- 
ment was continued. 

The defendant excepted and appealed. 

Attorney-General Manning and Assistant At1 orney-General iLiash 
for the State. 

J .  H .  Folger for defendant. 

ADAMS, J. The defendant assigns as error LLhis Honor's pronouncing 
judgment" in the case in which the defendant had pleaded guilty a t  a 

previous term. But  the record ~hows that 1 is Honor, instead of 
(776) pronouncing judgment, ordered the defendmt into custody un- 

der the judgment previously rendered, upon finding that he had 
not complied with its terms. This procedure is sustained by the de- 
cisions of this Court. S. v. Everitt, 164 N.C. 399; l i  v. Greer, 173 N.C. 
759; S. v. Hoggard, 180 N.C. 678. 

The defendant contends, in the second place, that there was no suffi- 
cient evidence to support his Honor's instruction as to the unlawful 
transportation of the liquor. If this should be granted, still in support 
of two other counts there was ample evidence, and the jury returned a 
general verdict. Where there are several counts ir an indictment, and 
there is evidence relating only to one, a general verdict will be presumed 
to have been returned on the count to which the evidence applies. S. v. 
Long, 52 N.C. 24; S. v. Cross, 106 N.C. 650; S. v. Toole, ibid., 736; S. 
v. Gilchrist, 113 N.C. 673; S. v. May,  132 N.C. 1021; S. v. Gregory, 
153 hT.C. 646. 

We find no error, and this will be certified. 
No error. 

Cited: S. v. Bell, 184 N.C. 704; S. v. Snipes, 185 N.C. 747; S. v. 
Switzer, 187 N.C. 97; S.  v. McAllister, 187 N.C. 404; S. v. Shepherd, 
187 N.C. 611; S. v. Hammond, 188 N.C. 605; S.  v. Jarrett, 189 N.C. 
519; S.  v. Edzcards, 192 N.C. 323 ; S.  21. Schlichter, 194 N.C. 279 ; S. v. 
Maslin, 195 N.C. 540; S. v. Nomis, 206 N.C. 197; ,3. v. Henderson, 207 
N.C. 261; S. v. Anderson, 208 N.C. 786. 
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STATE v. L. L. WISDER. 

(Filed 19 April, 1922.) 

1. Juror  - Opinion - Impart ia l  Trial - Courts-Discretion-Appeal and  
Error .  

Where on the trial of a criminal case jurors on their coir dire hare stated 
they had formed an opinion of the clefendant's guilt, bat they could lay this 
aside, hear the evidence, tlie arguineiit of counsel and the charge of the 
court, and render a fair and inil):~rtial xerdict according to tlie e\ideiice, 
their sen  ing 011 the jury is a matter within the discretion of the trial judge, 
ailcl not revienable on appeal. 

2. EvidenccCorroborative-Criminal Law-Statutes-Cl~ilclren4ar11al 
Knowledge. 

Where the proiecutris has testified uyon the trial for the unlawfully 
carnally linowing or abubing an innocent female child orer twelve arid under 
fourteen years of age (C.S. 4202)), her testin~ony in answer to tlie questions 
of tlie solicitor, to the effect that she had told her mother on the day of the 
occurrence, n h o  11-as the only near relative present, is admissible for the 
purpose of corroborating her other testimony. 

3. Evidencr - Witnesses - Cross-Examination - Character - Impeach- 
ing Evidence-CrimiuaI Law. 

I t  is competent for the solicitor in a criminal action to broadly cross- 
examine tlie defendant's ~vitnesses npon their collateral testimony given on 
their direct examination, tending to discredit the State's witnesses, the lim- 
itation ordinarily being that tli& are not bound to answer questions that 
might subject them to an indictment or to a penalty under the statute. 

4. Appeal a n d  Error-Objections a n d  Exceptions-Instructiol~s-Conten- 
tions. 

Exceptions to the statement of tlie contentions made by the trial judge 
in his charge to the jury, tnlren for the first time after trial, in the appel- 
lant's statement of the caie on appeal, afford the trial judge no opportunity 
for correction, and are not revie~vable. 

APPEAL by defendant from Horton, J., a t  Kovember Tern?, 
1921, of PASQCOT.~NK. (777) 

Attorney-General Manning and Assistant Attorney-General Nash 
for the State. 

TV. L. Cahoon, Meekins & :.Wcillullan, P. G. Sawyer, and Thompson 
dl. Wzlson for defendant. 

W A L I ~ R ,  J. The defendant was convicted at the November Term, 
1921, of the Superior Court of Pasquotank County, Horton, ,J., presid- 
ing, of the statutory crime of carnally knowing a female child (Hattie 
Puckett) under fourteen years of age, and from the judgment upon 
such conviction, appealed to this Court. 
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The statute upon which the prosecution  as based is C.S. 4209, as 
follom: "If any person shall unlawfully carnally know or abuse any 
female child over twelve and under fourteen years old, ~ l i o  has never 
before had sexual intercourse with any person, 1e shall be guilty of a 
felony, and shall be fined or ilnprisoried in the Stale's Prison, in the dis- 
cretion of the court." The State's evidence, if accepted as true, mas 
conclusive of defendant's guilt. 

Exception one mas to the court's overruling defendant's challenge to, 
and refusing to stand aside five jurors, who on their voir dzre stated 
tha t  they had formed an opinion that  the defendant JYas guilty, but 
could lay this aside, hear the evidence, the argument of counsel, and the 
charge of the judge and render a fair and inipartlal verdict according to 
the evidence. These were competent jurors. Thif, ruling of the court is 
fully sustained by many decisions of this Court, presenting the same 
question. One of the more recent cases is S. v. l'erry, 173 N.C. 761, in 
which i t  substantially appeared that  after cha lenge to a juror, and 
upon cross-examination, as well as upon examination by  the court, the 
juror testified that  he could "eliminate from his mind all that  he had 
heard or read, and tha t  he could go into the jury box and be governed 
solely by the evidence produced upon the trial, and by the charge of 
the court, and he could give the State and the prisoner an absolutely 

fair trial. On examination by the judge, the juror stated again 
(778) tha t  he could render a verdict uninfluenced by any opinion he 

may have formed, or anything that  he 1 m y  have heard or read. 
The court in its discretion found the said juror!; to be impartial, and 
had them tendered and sworn. With reference to Ihis ruling of the court, 
i t  was held in tha t  case to be in "exact accord" x ~ i t h  previous decisions 
of this Court, and especially with the very recert case of S. v. Foster, 
172 N.C. 960, which cites with approval the case of S. v. Banner, 149 
N.C. 519, in which the same questions were asked and like answers re- 
turned as in the care now before this Court. The llecision there was that  
a juror, having been tested according to the standard used in the present 
case, was a competent juror, and that his admission to the jury box was 
in the sound discretion of the judge. S, v. Englirh, 164 N.C. 498. Like 
ruling was made a t  this term upon practically t l ~ e  same btate of facts. 
S.  v. ;I/Iontgomery, ante, 747. 

Exception two was taken to the solicitor's question, and the answer 
of the prosecuting wi tncs ,  I-Iattie Pucliett, as follows: ((1 told my  
mother about this occurrence Sunday. (1. K a s  there any one else in 
your household for you to tell it to. A. No, sir. I Ead no sister or brother 
or father there to tell." This, of course, may have had very little, if any, 
probative force. I t  did tend to show that  she told i t  to the only person 
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accessible to her, n-ho would probably be in her confidence, and as  
such it T V R ~  adim+sible as corroborative of her. 

Exceptions three, four, arid five were to the admisr.ion of questions 
and answers put by the solicitor to adverse witne+ses on the croas-exani- 
inations. These ncre  admis4blc as impcacl~ing the mtnesses. I t  iq .aid 
in S. v. Davldaon. 67 K.C. 119: "It  is now held that  you i m y  put 
almoot m y  queztion to  the nitnecs, anti that the wltne+s is bound to  
answer it,  u n l w  the answer niiglit subject 111111 to an indictment, or to  
a penalty under a statute," n l l~cl i  ia appoved In S. v. Lauhorn,  b8 
N.C. 637, and in 8. v. Robertson, 166 X.C. 336, a t  page 330. B u t  there 
are some exception+ to tli13 rule, though not presented in this case. 
Those cases should, however, be con~idered nit l i  S. v. Holly, 1.53 N.C. 
483, and what was s a ~ d  by Justlce Allen therein aq to  collateral testi- 
mony upon the questlon of character. 

The  argument in this Court for defendant was confined nlainly to  
the question a. to the coiiipetency of the jurors to sit in the case, and, 
we th~nl i ,  properly so, but  we have carefully examined all the other 
exceptions of tlie defendant and find them to be so unimportant, if not 
t n v i d ,  in thelr nature, as  not to justify a reverbal of the judgment. 
There was ceitainly no inorc than harmless error, if any error a t  all, in 
the rulings of the judge. Several of them nere  merely explanatory, and 
admittcd in rcply to attacks upon the State's witnesses. The State did 
h a w ,  and should have, the light to explam any secniingly nrong 
nnputcd to it> n l tne-vs  Having allowctl thc inclnuatlon against (779) 
t h e ~ r  cliaiactei to  be made, or tlie truth of their teztiiilony im- 
peached, if only in an indirect manner, i t  was nothing but fair and just 
that  they sliould be permitted to rebut any iii~plication of wrongdoing 
against them, or to explam any conduct on their part which was sought 
to  be questioned by the otlier side so that  the jury might hear the whole 
story and be more competent to pass upon the credibihty of the testi- 
mon y. 

Many exceptions were talien to  the statement by  the judge of tlie 
contentions of the State and the defendant, but the judge, in respect to 
them, made the follo~r-ing finding: " S o  objection was made during the 
charge, or after the aaine, or a t  any time during the trial, to  any ctate- 
ment or contentions by the court, nor n-ns any correction suggested, all 
escept:ocs to statement of contentions and cllnrge being made for the 
first time in the stateincnt of tlie case on appeal served 13  January, 
19'32, the case haring heen tried Sovember,  1921." Tllc other exccp- 
tions to the charge are clearly ~r-ithout merit. The instructions to  the 
jury mwe full and complete, pr~senting the case to  the jury in every 
phase of it, and correctly stated the law bearing upon all questions 
raised during the course of the trial. 
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No error. 

Cited: S. v. Baldwin, 384 N.C. 791; S. v. M7illiams, 185 N.C. 666;  
S. v. Reagan, 185 X.C. 713; 8. v. Barnhill, 186 K.C. 450; S. v. Ashburn, 
187 N.C. 530; S .  v. Sinodis, 189 N.C. 571; S. v. Steele, 190 K.C. 510; 
S. v. Jeffrey$, 192 X.C. 320; S. v. Maslin, 195 N C. 541; S. v. King, 224 
N.C. 331 ; S .  v. DeGraffenreid, 224 N.C. 518. 

STATE v. BUI) AIURDOCK. 

(Filed 19 April, 1922.) 

1. Trials-Attorney and Client-Improper Remarlrs-Argument. 
A remark of the solicitor in an argument to the jury upon the trial of 

the defendant for the illicit nlanufacture of liquor, as  to the appearance of 
the defendant, who had not become a witness, being typical of a blockader, 
is improper, and mhen not corrected by the judge mhen called to his atten- 
tion, is reversible error. 

2. Same-Instructions, 
Where the solicitor has made remarks to the jmy, in his argument before 

thern, to the prejudice of the defendant in a criminal action, the judge may 
either correct them a t  the time they have been called to his attention, or 
afterwards in his charge to the jury. 

3. Same-Appeal and Error. 
Where the solicitor has gone outside of the evidence to make prejudicial 

remarks about the personal ap1)earance of the prisoner on trial in a criminal 
action, and the judge, upon having it called to hih attention, has stated he 
would correct it in his charge, his instruction in this case that the jury 
must confine itself to the evidence and not considel* the personal appearance 
of the prisoner, is held sufficient to remore the prejudice, such matters be- 
ing left largely in the discretion of the trial judge, and it being for the de- 
fendant to offer prayers for instructions more full and explicit should he 
have so desired. 

APPEAL by defendant from Daniels, J., a t  December Term, 
(780) 1921, of DURHAM. 

Attorney - General Manning and dssistant Attorney - General S a s h  
for the State. 

Brawley & Gantt for defendant. 

WALKER, J. The defendant was convicted a t  the December Term, 
1921, of the Superior Court of Durham County, Daniels, J., presiding, 
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of manufacturing liquor, and from the judgment upon such conviction 
appealed to this Court. 

On 23 December, 1920, three officers of Durham County, Belvin, 
Morgan, and Hall, went into Patterson Township in Durham County 
and discovered three nicn manufacturing liquor at  a still. The officers 
went in forty yards of the still, and observed the men for about twenty 
minutes. A11 of thein recognized the defendant Murdock as one of the 
operators of tlie dill.  The defendant attempted to prove an  alibi by 
two witnesses named Lowe, who were relatives. 

One of the alleged errors was a remark made by the solicitor as he 
was closing his address to the jury, which was as follows: "I do not 
know when I have seen a more typical blockader. Look a t  him, his red 
nose, his red face, his red hair and moustache. They are the sure 
signs. H e  has tlie ear-marks of a blockader." The judge was occupied 
a t  the time and did not notice the remark, but the matter having been 
called to his attention, he stated that  he would cure it in his charge, 
and the record further states as follows: "The judge, in compliance 
with his intimation to counsel for tlie defendant and the solicitor, and 
for the purpose of complying with the objection or exception of defen- 
dant's counsel, and removing from the mlnds of the jury any unfavor- 
able impression which may have been made by the comments of the 
solicitor, upon tlie personal appearance of the defendant, charged the 
jury as follows: The defendant did not go upon the stand to testify in 
the case. "A statute passed by the Legislature, I think in 1879, gives 
the defendant the right to testify in his own behalf, in a criminal case. 
Before tha t  time he had no such right, but that  same statute provides 
that  if he does not avail himself of this privilege, the jury is not to con- 
sider his failure to testify in any manner to his detriment. Nor are they 
to consider the physical appearance of the defendant in court, nor any 
personal peculiarities of him observed by them. You are to pass on the 
case purely upon the evidence of the witnesses." 

The coinment of the solicitor upon the personal appearance 
and characteristics of the defendant was clearly improper, if not (781) 
a serious hrcach of his privilege in discussing the case before the 
jury, but the judge attempted to correct, and, we think, he dld correct 
any wrong or injurious impressions made upon the jury, or we liiust 
take it that  he did, as abuses of this sort, we have said in many cases, 
must be left largely to his sound discretion as to the method or manner 
he will adopt in protecting the right of the defendant. TJTe held in S. v. 
Davmport, 156 N.C. 596, a t  597: "Improper remarks made by counsel 
to  the jury are not reversible error when i t  appears that  the court has 
instructed the jury not to concider them, but to confine themselves in 
their consideration to the facts bearing upon the issues; and exception 
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to the instructions not being more specific or full must be taken by way 
of prayers for special instruction thereon. The trial judges are cautioned 
to immediately and fully correct abuses of this character." See, also, S. 
v. Tyson, 133 K.C. 692. It appears that in S. v Davenport, supra, the 
remark of the solicitor was quite as unjustifiabl?, and as prejudicial to 
the defendant, as the invective of the solicitor in this case, and there 
i t  was stated: "In his address to the jury, one of the prosecuting attor- 
neys used this language: 'The jury should find the defendants guilty, 
as their fines will be paid by the Richmond C'edar Works, a foreign 
corporation with headquarters in JTirginia, a foreign state, where its 
officers sit back with slippered feet and direct this thing to be done.' 
The defendants objected to these remarks a t  the time they were made, 
and the judge fully cautioned the jury, not at  that time, but in his 
charge, to disregard thein and to (.onfine their inquiry to the single 
question as to the forcible entry. We think the caution was sufficient, 
but if not, the defendants should hare requested the judge to make it 
so. This they did not do," citing Simmons v. Dcvenport, 140 N.C. 407. 

The "abuse of privilege" by counsel is not tc be regarded as is the 
language of a judge, which reflects upon a party or a witness. (S. v. 
Rogers, 168 N.C. 112; Morris v. Rranzer, 182 N.C. 87.) The judge 
should be permitted, in the former case, to direct the course of the trial, 
but he should exercise great care to see that no party is improperly sub- 
jected to abuse or to unjust criticism; that is, such as is not based upon 
the evidence. Counsel have no right to state as zr fact anything extran- 
eous to the evidence, and which is calculated to unjustly prejudice a 
party, or to bring him into ridicule or contempt, or to humiliate or de- 
grade him in the minds of the jury and by-standers, but we must leave 
the remedy for this evil for the judge to apply :is in his discretion and 
good judgment seems to be proper under the circumstances. The judge 
in this case acted with reasonable promptness, and it was sufficient to 
defer his reference to the incident until he charged the jury. H e  told 

the jury, and cautioned them, in effect, t l a t  they should decide 
(782) the case solely upon the evidence and be governed only by it. He  

also cautioned the jury that they should not consider the "phys- 
ical appearance or personal peculiarities of the defendant observed by 
them." I t  must have been evident to the jury tha; he was directing their 
attention to the improper coininents of the solicitor, and it is stated in 
the record that lie gave this instruction in con~pliance with his promise 
to defendant's counsel, and to remove any unfavorable impression 
which had been made upon the jurors by the cornrnents of the solicitor. 
He might have said more, under the circumstanc~s, but n-e cannot hold 
that he was obliged to do so. He might have been convinced, in the 
presence of the situation, that what he said was quite sufficient for the 
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protection of the defendant. It must not be understood that  we approve 
a t  all of what was said by t!le solicitor, n-e merely trust to the presid- 
ing judge to adininistcr tlle proper corrective, and to see that  no wrong 
is done. H e  has the discrc.tion to set aside tlic vcrdict, and to order a 
new trial, if he is satisfied that  the vcrrlict was the result of prejudice 
engendered by the severe language of tlle solicitor, and we lllust pre- 
sume that he did not so conclude, as he took no such action. 

This is not like S. 21 .  Evans, ante, 758, because there the solicitor re- 
ferred entirely to evidence of facts not in the case, and ~vhen the judge 
had properly cautioned the jury not to consider what the solicitor had 
said, tlle latter repented his remark, and for thib reason m-e ordered s 
new trial, while in this case there was no repetition by the solicitor af- 
ter the judge had cautioned tlle jury to confine themselves strictly to 
the  evidence and not to be influenced by the personal or physical ap- 
pearance of the defendant. H e  was nlanlfestly referring to and atternpt- 
ing to remove any m o n g  or prejudice caused by the solicitor's remarks, 
although he may not h a w  expressly mentioned them. H e  could not 
have intended his instructions to apply to anything else, because what 
the solicitor had said was the only reference to the defendant's personal 
appearance. 

The other exception is without any merit, as the judge gave to the 
jury the proper caution, and one which this Court has repeatedly ap  
proved. 

There is no reversible error in the case. 
No  error. 

Cited: S. v. Tucker, 190 N.C. 709, 714; 8. v. Adam,  193 N.C. 582; 
S. v. Ray, 212 N.C. 729; S. v. Bowen, 230 K.C. 712. 

STATE v. ERNEST SHEFFIELD. 

(Filed 26 April, 1922.) 

1. In toxica t ing  Liquor-Spirituous Liquor--Unlawful Sales-Evidence- 
Open Quest ions  for  Jury-Possession-Pril:la F a c i e  Case. 

Cpon the trial of defendant for Imriug the unlawful po3seision of liquor 
for tlie illesal pury)oze of sA?, there v a r  e~ idence  tha t  the defendant had 
one-half gallon thereof in hi. automobile a t  tlie time of his arrest  thweat,  in 
two onequar t  flasks, and declared tLat one of them was for hiinself and 
the other for a persou 1711om he would not name, and tha t  a search of his 
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house a t  a previous time did not result in finding liquor therein, but in 
finding a place where a still had been operated about 160 yards distant. 
There was also evidence that a t  the time of the arrest the defendant de- 
clared it  was not the first time he had had liquor, and that i t  mould not be 
the last, and threatened injury to any one who had informed on him: Held, 
no prima facie case had been made out under the statute, but that all the 
evidence, when properly considered, rvas sufficient for an inference that he 
had the liquor, one quart a t  least, for the purpose of an illegal sale, upon 
~ ~ h i c l i  the jury could render a verdict of guilty, as upon an opeu question 
of fact. 

8. Intoxicating Liquor--Spirituous Idquor-Unlawful SaleeActing for 
Another. 

One who participates in effecting the sale of liquor from one person to 
another is equally guilty of the unlawful sale the'eof as  the one for whom 
he was acting. 

3. Appeal and Error-Instructions-Contentions--~4rguments-Re of 
JudgeHarnlless Error. 

Upon this trial of defendant for haying liquor in his possession for the 
purpose of an unlawful sale : Held, the recitation of the solicitor's argument 
upon the waiver by defendant of his right to haw the case renlored to an- 
other justice of the peace for the preliminary hellring, was not to the de- 
fendant's prejudice, as the judge immediately and conclusirely answered 
them, and fully protected his rights. 

APPEAL by defendant from Ferguson, J., a t  October Special Term, 
1921, of MOORE. 

Attorney - General Manning and Assistant Attorney - General Nash 
for the State. 

H.  R. Ihm'e and H.  F.  Seawell for defendant. 

WALKER, J. The defendant mas convicted under an indictment 
which in a single count charged him with having the illegal possession 
of whiskey for the purpose of sale, and froin thr: judgment, upon con- 
viction, appealed to this Court. 

There was no evidence in the record, except that of the State, and it 
contends that being capable of two inferences, it was argued upon those 

inferences and submitted to  the jury, who found the defendant 
(784) guilty. Stated briefly, the State's evidence was as follows: Dep- 

uty Sheriff Brown arrested the defendant in the t o m  of Hemp, 
1 October, 1921, found a rifle in his automobile, and, under the cushion 
of the back seat, a half gallon of whiskey in two quart packages. At 
the time the defendant was arrested he was under bond in another whis- 
key case. Sheriff Brown immediately carried him before a justice of the 
peace, and on the way defendant told him there mas no use of having 
a trial, that he would just waive examination. Hcs said that he had got 
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a quart for hiniself and another quart  for somebody else, but  refused to 
tell who the other person ~vas .  H e  further said that  tlie man who re- 
ported hiin had better never tell i t  or lie would fix him and fix him 
good. The justice of the peace was present when the defendant was ar- 
rested, and a t  tlie trial told liini he could move the case. Thereupon, 
the defendant replied that he had the liquor, and i t  was not the first 
time he had had liquor, and he ~ o u l d  have some more pretty soon. The 
justice of the peace testified that  as a revenue officer he had searched 
defendant's prenlises a number of tinies, but found nothing to arrest 
him for; but he did find where a still had been operated about 150 
yartis from his house. 

This is substantially tlie State's evidence. At its conclusion dcfcn- 
dant demurred to the evidence, and excepted to the judge's overruling 
the motion to dismiss. The above statement s l lo~~-s  evidence sufficient 
to  carry the case to the jury. 

The court left i t  to the jury to determine upon all the evidence 
71-hether tlie defendant had possession of the liquor innocently, or for 
the pclrpose of selling, or assisting in selling, it to another. The defen- 
dant, upon his own statement, had procured the liquor, one quart for 
himself and the other quart  for the person to whom he ~ v a s  carrying i t  
a t  the t m e  the officer arrested him. The jury could fairly aixl reasonably 
draw the inference, that  he had purchased the liquor from some one 
else for hin~self and the other person. H e  did not state tha t  i t  had been 
given to him, but said, rather defiantly, in answer to tlie justice of the 
peace who had agreed to remove the case from him, that  "he had the 
liquor, and i t  was not the first time he had had liquor, and that  he 
would have some more pretty soon," and also threatened the man who 
had reported him, adding that  he had better never let hiin know who it 
x i s ,  for if he did, "he mould fix him, and fix him good." The liquor was 
found in the car, under the cushion of the rear seat. Upon this evidence 
there was no prima facie case tha t  the law had been violated, and the 
court did not so instruct the jury, but left it to the jury, upon all the 
evidence, and as an open question of fact, to find whether the defen- 
dant had tlie liquor in his possession for the purpose of unlawfully de- 
livering it, as agent for the seller, to the person for whon~,  he had testi- 
fied, i t  was intended. If lie m s  participating in effecting the sale 
of the liquor from one person to another he was just as g u ~ l t y  (785) 
as if lie had sold i t  himself, as the principal, and was not merely 
aiding a third party to make the sale. S. v. Burchfield, 149 K.C. 537, 
which seems to  answer fully all the contentions of the defendant in this 
respect. 

The part of the charge relating to the defendant's waiver of a pre- 
liminary examination before a justice of the peace was only the state- 
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ment of a contention, or argument, by the Sta';e, to which the judge 
gave an immediate and conclusive reply, which fully protected the 
rights of the defendant, and rendered harmless any reference to the 
alleged waiver. 

No error. 

Cited: S. v. Baldwin, 184 N.C. 791; S. v. Wil2iams, 185 N.C. 666; S. 
v. Reagan, 185 N.C. 713; S. v. Bar?lhill, 186 N.C. 450; 8. v. Ashburn, 
187 N.C. 730; 8. v. Steele, 190 N.C. 510. 

STATE v. B. W. BARKSDALIC. 

(Filed 26 April, 1922.) 

Appeal a n d  Error-Dismissal-Rules of Court. 
In this case, keZd that the appeal be dismissed in the Supreme Court on 

motion of the State for the failure of the appellant to docket his case a t  the 
first term of this Court beginning after the trial below, or apply for a 
certiorari upon filing a transcript of the record proper, in accordance with 
the requirements of the rules of Court regulating such matters. 

APPEAL by defendant from Finley, J., a t  July Criminal Term, 1921, 
of RICHMOND. 

The defendant was convicted of soliciting crders for intoxicating 
liquors, and appealed. This case was here at  Spring Term, 1921 (181 
N.C. 621)) and on a new trial below in July, 1921, he was again con- 
victed, and appealed. 

Attorney - General Manning and Assistant A1:torney - General Nash 
for the State. 

Gibbons & LeGrand and Travis & Travis for defendant. 

PER CURIAM. Though the defendant was cont,icted and appealed a t  
July Term, 1921, of Richmond, the record was riot docketed here, nor 
was any certiorari applied for, upon a filing of the transcript of the 
record proper on appeal a t  the fall term of this [Court. Indeed, the ap- 
peal was not docketed here until 11 April, 1922. The motion of the At- 
torney-General to dismiss must be allowed. This has been the uniform 
practice of the Court, as was held in S. v. Johnson, ante, 730, where 
the matter is fully discussed with full citation of authorities. 
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Indeed, this has been the unifonn practice in accordance with 
the rules of the Court in hot!l civil and criininal ca:e>. Among (786) 
the more recent cases are Howard v. Speight, 180 N.C. 654, cit- 
ing numerous precedents. A t  last term the same ruling was reaffirmed in 
Buggy Co. v. XcLanzb,  182 N.C. 762; Kerr v. Drake, ibid., 763; Tripp 
v. Sonzersett, zbzd., 768, and 8. v. Satterwhite, ibid., 892, in which last 
case the rule was again reafirined with full citation of authorities. 

Appeal dismissed. 

Clted: Rose v. Rocky  Mount, 184 K.C. 610; Hardy v. Heath, 168 
N.C. 272; S.  2,. Walker,  245 N.C. 661. 

STATE v. CARL LIPPARD. 

(Filed 3 May, 1922.) 

1. Criminal  La~v-Larceny-Stolen Goods-Recent Possession-Pres1111111- 
tioils. 

For the  recent posseusion of stolen goods to rai% the prefu~uption of lam 
tliat the defendant, upon u l ~ o m  ther  n e r e  fonnd, n a s  tllc thief, such pos- 
\c.s~on muit  he qo soon after the fact of the theft shonn tliat the ilefen- 
dant could not rensonably ha re  gotten posseskion of them unlcss lie had 
stolen them himqelf. or where tlie fact of his guilt is self erident from the 
bare fact of being found in possession of them. 

2. Same--Iiistructio~is-Burdeli of Proof-Appeal a n d  Error. 
Where the fact  of l tos~e~sion of stolen goods is insnfficieiir to ra iw a pre- 

sumption of law that  defendant upon whom they were found mas himself 
the  thief. anti he lias offered eridence tending to eqtablisl~ his innocence, an  
instructiou tha t  11e is prebumed. as  a matter of  la^, to be the thief, is re- 
venible error, in placing npou him a greater burden of proof than required 
of him. 

I n  a n  action to conrict the defendant of the larceny of a n  auromobile, 
there was  cridence on behalf of the State tending to show that  two weeks 
or more aftcr the theft celtain parts o r  accessories of the stolen machine 
were in the dcfenciant's 11osse4o11, but that  the machine itself was ner e r  
found. n i t h  confusing and contradictory statements of tlie defendant a s  to 
his lnnful  1)awession. as  vc l l  nq other evidence of his innocence, a n  instruc- 
tion to the  jury: Held rcverqible er ror ;  tha t  one found in possesqion of 
stolen property is preinn~ahly the thief, without tlie necessity of the State 
to introduce fn r thw proof, and tha t  the burden is on the defendant to show 
his lawful possession of them. 
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APPEAL by defendant from Ray,  J., a t  the August Term, 1922, of 
MECKLENBL~G. 

Indictment for larceny of a Ford automobik, the property of one 
C. W. Johnson. 

Attorney-General Manning and Assistant Attorney-General 
(787) Nash for the State. 

J .  D. XcCall ,  PLummer Stewart, Hamilton C. Jones, Wilson 
Warlick and W .  A. Self for defendant. 

HOKE, J. There were facts in evidence on the part of the State tend- 
ing to show, among other things, that  on 13 June, 1921, the Ford auto- 
mobile of C. W. Johnson was stolen :it the baseball park, in the city of 
Charlotte, and has never been found or recovered. That  some two weeks 
later the defendant, a t  the time driving an E s s e ~  car, the property of 
his father, was arrested in the city of Charlotte for speeding, and there 
was found in the car, covered over with a coat or quilt, a jack, identified 
as that owned by the prosecutor, and in his czJr a t  the time i t  was 
stolen. A few days later, a t  the home of defendant's father, and on a 
new Ford owned by defendant, there was found (5 Claxton horn, which 
was identified by prosecutor as the horn which w:~s on the stolen car a t  
the time i t  was taken. There were also other inculpating facts, including 
confused and contradictory statements of defendant as to how he came 
into possession of these articles. And also much e.~idence on part of de- 
fendant tending to show how he came into possemion of these articles, 
and in a manner consistent with his innocence of the crime charged, etc. 
I n  referring to the possession of these articles, idmtified by the State's 
evidence as being in or a part of the stolen car, his Honor, among other 
things, said: "It  being a rule of law, gentlemei, that one found in 
possession of stolen property is presumably the thief - that this is a 
reasonable presumption of the law that he be the thief, if found in 
possession of stolen property, and throws the burdrn upon the defendant 
to account for his possession." Again, after stating that this is presump- 
tion of fact and not of law, shutting off all evidence to the contrary, 
and that in order to the application of the principle, it must appear 
that  the possession is with the knowledge and conlxrrence of the defen- 
dant, which is correct, the court instructed the jury further that the 
finding of stolen goods in tlie possession of the dflfendant a reasonable 
time after the theft is committed raises a presumption that he himself 
is the thief, and it is the law that a person found in possession of goods 
recently stolen is presumed in lam to be the thief, m d  i t  is not necessary 
for the State to show further circumstances tending to prove defendant 
guilty. And later in the charge, on the subject, the court said: "And 
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again, gentlemen, where a person is found in possession of goods that 
have been recently stolen, there is a presumption of l a v  that he is 
guilty of the theft, and it is not necessary, in order to convict him, for 
the State to show that any otlier suspicious circunistances accompanied 
such possession." 

The doctrine that there 1s) or may be, a presumption of guilt 
from tlie recent possession of stolen goods 1s one that, in tlie (738) 
language of Chicf Justice Hale, inust a t  all times "be n m d y  
pressed," approved by Allen, J., in S. v. Ford, 175 S.C. 797-800, and to 
our minds, in this instance, has been erroneously applied, to defendant's 
prejudice. While this presumption, when permissible, is not infrequently 
designated as a rule of law, it is not so in the strict sense of the term, 
shutting out all evidence to the contrary, but is one of fact and rebut- 
table by proper proof, and is rebutted by evidence in explanation which 
raises a reasonable doubt as to a defendant's guilt. 8. v. Anderson, 162 
N.C. 571. And our decisions hold that in order to its proper application 
i t  must be "man~fest that the stolen goods have come to the possession 
by his on-n act or with his undoubted concurrence, and i t  must be so 
recent and under such circumstances as to give reasonable assurance 
that such possession could not have been obtained unless tlie holder is 
himself the thief." S. v. Ford, 175 N.C. 797; S. v. Anderson, 162 K.C. 
571; S. v. Hullen, 133 N.C. 656; S. v. Graves, 72 N.C. 482; S.  v. Smith, 
24 X.C. 40%. In  Ford's case, supra, also Justice Allen delivering the 
opinion, quotes with approval from Pearson, C.J., in the Graves case, 
supra, to the effect that the presumption does not arise except when the 
fact of guilt is self-evident from the bare fact of having the stolen goods. 
And frorn S. v. Anderson, supra, "except when defendant could not have 
reasonably gotten tlie possession unless he had stolen them himself." I n  
the case of S. v. Graves, supra, i t  n7as proved that on 9 August, the 
home of J. I. Scales, in Greensboro, X. C., was feloniously broken into 
and a watch and chain stolen. That  on 10 August, a t  Danville, Va., de- 
fendant had the watch and chain in his possession, and s~vapped them 
off for another, receiving small boot. Defendant, denying his guilt, tes- 
tified that he got the watch and chain from John and Dennis Sellars on 
Sunday night, 9 August, m-ho got defendant to take them to Danrille 
and trade them off. There were otlier facts tending to inculpate defen- 
dant. On the trial tlie Superior Court judge charged the jury that "if 
defendant was in posession of goods, in Danville on AIonday, 10 Au- 
gust, stolen in Greensboro on 9 August, the law presumed lie was the 
thief and had stolen them, the prisoner was bound to explain satisfac- 
torily how lie came by them." In  holding this to be an erroneous charge, 
the Court said: "His Honor committed manifest error in taking the 
case frorn the jury and ruling that "if the jury believed from the evi- 
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dence that the prisoner was in possession of the watch and chain in 
Danville on the Monday after the watch and chain were stolen on Sat- 
urday night in Greensboro, the law presumed he was the thief, and 
had stolen the watch and chain, and that the prisoner m-as bound to 
explain satisfactorily how he came by the goods." The rule is this: 

"When goods are stolen, one found in possession so soon there- 
(789) after that he could not have reasonably got the possession un- 

less he had stolen them himself, the law presumes he was the 
thief." And further, the presuinption would only arise where the fact 
of guilty is self-evident from the bare fact of being found in possession 
of the stolen goods, and otherwise it becomes a case depending on cir- 
cumstantial evidence to be passed on by tlie jury. And a like position 
was upheld in S. v. Andemon, supra, ~ h e r e  the fact of possession was 
only held to be an inculpating circurnstance with other facts tending to 
show guilt, and to be considered and passed upon by the jury without 
and artificial weight arising from a presumption raised by the law. I n  
the present case, defendant was never found in possession of the stolen 
car, but of a jack and horn which the State's evidence tended to show 
had been detached from the same and found in defendant's possession 
two weeks and more after tlie alleged theft. Thme and other inculpat- 
ing facts are sufficient to carry the case to the jury, but the circum- 
stances presented afforded so inany opportunities for defendant to have 
become possessed of these articles in a manner consistent with his inno- 
cence that the artificial weight incident to a presumption raised by the 
law does not obtain, and for the error indicated, defendant is entitled 
to a new trial of the issue. 

New trial. 

Cited: S. v. Reagan, 185 N.C. 713; S. v. Riley, 188 N.C. 75; S. v. 
Cannon, 218 N.C. 467; S. u. McFalls. 221 N.C. 24; S. 21. Holbrook, 223 
N.C. 623; S. v. Weinstein, 224 N.C. 650; S. v. Chwnbers, 239 N.C. 116; 
S. v. Matheay, 240 N.C. 435; S. v. h'eill, 244 N.C. 256. 

STATE r. T. H. BROWS AXD W. A. L. SMITH. 

(Filed 3 May, 1922.) 

1. Intoxicating Liquor -Spirituous Liquor-Evider~c~VerdictMotions 
--Sonsuit-Trials. 

Held, t h ~  evidence in this case of the close relation and conduct of the 
two defendants indicted for violating the prohibitim lam, the location of 
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the still on the land of B. and pathwar  to hir house, his furnislling 
the r o o d  for the still, found by the o~licers fired and surrounded with ma- 
terial for the diitillation of Xquor, and the acts and conduct of S. in rela- 
tionshill to the unlanfnl act, is  upon clefendants' motion to noniuit, sufficient 
to iu>tain a ~ e r d i c t  of convi~tlon ngamst B. of "guilty of permitting a d ~ s -  
tillers to be erected on his premiies alld manufacturing liquor," and against 
S., of "guilty of manufacturing liquor." 

2. Appeal and Error-Rules of Court-Dismissal. 
A case on a ~ ~ p e a l  will be dismissed in the Supreme Court v-hen the ap- 

pellant has not conformed to  the rule requiring tha t  i t  be docketed in a cer- 
tain time before the call of the district, a t  the  first term of the  Sngreme 
Conrt beginnin:. after  the  trial, and has failed to apply for a certioiari on 
good cause shown. 

APPEAL by defendants from JIcElroy, J. ,  a t  June Term, 1921, 
of MECKLENBCRG. (790) 

The defendants ~vere  indicted for violation of the prohibition 
law. 

The defendants excepted for the refusal to nonsuit. The evidence for 
the Slate, condensed, tends to show the folloxving facts: Tha t  about 

.e uence 10 April, 1921, the deputy sheriff and four officers named, in con2 q 
of information received, went out to  a farm owned by the mother of 
Brown, but  under his control and management, and found there a 50- 
gallon stlll, two large vats of still beer, and all kinds of barrels, slop 
vats, funnels, buckets, and everything used in connection 1~1th making 
whiskey. The still was a good one, built on a brick furnace and cased 
up with bricli. They also found a lot of provisions there, such as ham, 
cheese, coffee, light-bread, and a great number of empty sugar sacks. 
They found the vats full of beer tha t  was working, about 2,000 or 3,000 
gallons. This beer was ready for the still. The still was hot and the - 

fire was burning beneath it. The officers put out the fire by pulling the 
wood out from under the furnace. The still was about 50 yards from 
the edge of a meadow, where the defendant Brown was in the habit 
of cutting hay. A t  that  date, 10 April, the hay had not been cut, but 
nearby was an  old stack place, where the hay the year before had been 
stacked. Across this meadow and about 100 yards froin the still was 
a n  old house place. The old house had been torn down and the timbers 
sawed into mood, and there was a large pile of tha t  wood down a t  the 
still. The officers carried some of the wood found a t  the still up to the  
old house place and compared with the wood lying there, and found 
tha t  i t  was the same and sawed the same length. The chimney of this 
old house had also been torn down and the brick used a t  the still ap- 
peared to be the same as tha t  remaining in the old cliininey a t  the 
house. 
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There was a road to the old house and a wel!-beaten path led there- 
from to the still. The road stopped a t  the old house place and the path 
ran from that place to the still and stopped there. The officers found the 
still by following that path. They found a lentern setting on the wood 
pile a t  the old house place. It was black with smoke, had beer slops on 
it, and had evidently been used a t  the still. The wood a t  the still, when 
compared with that a t  the house place, was found to be the same size 
and length, and was sawed in the same way. Deputy Sheriff Festerman 
went back there a few days later and found the same things there, ex- 
cept that they had been moving the vats out. IJost of them had been 
moved away. He  testified further that he saw the defendant Lee Smith 
drive up in a Ford truck just as he was leaving. "He never said any- 
thing to me. He saw us and turned off through an old field. I saw two 
men in the truck with him, but I don't know wl-o they were. He  sorter 
drove through the old field and stopped. I don't mow what had become 

of the lumber and stuff that had been moved away, but it had 
(791) been moved. Par t  of the furnace had bem carried out into the 

old field." 
The defendant Brown had had this house to:n down about two or 

three weeks before the still was discovered, and part of the timber sawed 
up and left there. Two days before the still was discovered, three negro 
boys saw the defendants Smith and Brown go down to the still. They 
drove their automobile up to the old house place, then got out of the 
car, came down the road, turned up the edge oi the thicket and went 
into the still. They stayed there about 5 or 10 ~ninutes, then left. The 
boys, noticing this, after they left, followed thex,  found a path, then 
took the path and went to the still. 

Both defendants denied that they knew anything of this still. They 
admitted that they were a t  the old house place and had walked down 
in the meadow a t  the time that the three boys saw them, but claimed to 
have gone there to look after the hay of last year's cutting. The defen- 
dant Brown testified that his hay ymd was a b o ~ t  135 yards from the 
still, and said: "When I got out of my automobile that day I did not go 
in the direction of the still place a t  all; I went in the other direction. 
. . . We did not go into the thicket a t  all, and I did not see any path 
leading to the still until after it was captured." He  admitted he had 
hauled the lumber and some of the slops from i,he still after the still 
was cut up, and that he gave his codefendant Sndth some of the slops. 

The defendant Smith admitted that he got about a quart of liquor 
which was made a t  this place, and said: "Some boys found some liquor 
down there on Tuesday evening and brought it to my house. They took 
the most of it, a t  least some one did. I do not know who got the balance. 
I got less than a quart." 
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There was some evidence introduced by the defendant in explanation 
or contradiction of some of tlie above testimony, but  the jury did not 
give it credence, and found the defendant Brown "guilty of permitting 
a distillery to  be erected on his premises and ninnufacturing liquor," 
and Smith they found guilty of manufacturing. Judgment and appeal. 

At torney  - General Manning and Assistant A t torney  - General S a s h  
for the  State .  

F.  111. R e d d  and D. B. S m i t h  for defendants.  

CLARK, C.J. On this motion for nonsuit, the critience of tlle State 
niust he taken as t lue ~vitll the niobt favorable inferences tliat the jury 
was authorized to draw from it. As to  the defendant Bran-n, the evl- 
dence m s  sufficient to be submitted to  the jury both on the cllnlge of 
knowngly permitting land in 111s posseasion and under liii control to 
be u ~ e d  a. a place for the nlanufacture of liquor; and alao for inanu- 
f:tctuiing it. H e  adnilts that  lie n-as in and about this meadon- 
frequently a 4 o i t  t m c  before tlie still was d i~co~erec l ;  tha t  he (792) 
dlrectecl the tearing down of the liouw ancl the sawing up of 
some of its tinibers on its site, and Tvas hiinself in ancl about tlie place 
while thi> work was going on. The State's evidence established clearly 
tliat therc was a n-ell-beaten pat11 from thiz l i o u s ~  to  the stlll; that  the 
fire JJ-ood u m l  a t  the still came from tlie pile aclnxtt~dlv cawed undcr 
direction of the defendant; tliat setting on this pile of ~ o o d  a t  the 
liouse n-as a lantern, smoked and heer-beq)rinkletl, 11-hlch bore traces 
of liaring bccn used a t  the still; and that  tile biiclc used in the furnncc 
cnme from the chnnney of this old liouse. 

I n  S. v. Jones, 153 S . C .  709, TVnlke~,  J., for tlie Court, held tl-irrt one 
wnq guilty of manufacturing if he furnished the still, or the corn, or 
the coal and wood to malie the fire, or any other nlnterinl used in the 
manufacture of liquor. A% bbl si11i11v to  the one in tliiq cnqe waq passed 
upon and >ustamed by the Court a t  last term by Hoke, J., in S. v. 
d l ~ m d y ,  185 S . C .  910. 

The defendant Sm~t l l ,  according to the evidence, wn. identified with 
Bronx in the whole affair. H e  was ~ ~ i t l i  him on n rwly  every occasmn 
whcrc Brown is shon-n to have appeared a t  or near the still. Sniith 
shared not only in tlie beer left a t  the still, but in the m-lrlJwy which 
had been made there, a ~ d  was seen by t ~ o  of the officcra under <us- 
piclous circumstances, apparently going there to llaul off the lumber 
aftcr tlie st111 was cut up. 

Tlie evidence was sufficient to  submit to tlle jury, and would have au- 
thonzed the inference tha t  the parties were a t  the still tha t  nlorning 
before day preparing for tile nianufacturc of ~ ~ l i i s k e y ,  and made their 
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escape before the officers got tliere, one of them carrying the lantern to 
the old house place, but blowing i t  out and setting i t  upon a pile of wood 
after they had reached the open. Upon the evidence, taken as tlie law 
requires on a motion of this kind, in its most favorable aspect and with 
tlie niost favorable inferences which the jury crtn dram therefrom in 
favor of the State, we could not say that  tliere was no evidence fit to 
be submitted to tlie jury agzinst the defendants Xinitli, altliough the evi- 
dence is not as full and complete against him as against his code- 
fendant. They were evidently associated, and tliert: was evidence to con- 
vict Sn~it l i  of aiding and abetting and hence guilty of the charge of 
manufacturing, C.S. 3409, as found by the jury. 

W e  have stated and discussed this case because i t  was argued before 
us, wliicli would not have been done if we had been advertent to the 
fact tha t  this case was tried a t  June Term, 1921; tha t  the record was 
not docketed, nor any certiorari applied for a t  the fall term, and a 
certiorari would not have issued unless on good cause shown. Indeed, 
the appeal bond below mas not filed until 11 ;\la-ch, 1922, and tlie ap- 
peal was not docketed here until 6 April, 1922. 

Under the always uniform ruling of the Court, the appeal 
(793) should have been dismissed. This has been often reiterated and 

several cases have been dismissed a t  this 7,erm accordingly. The 
reason of the rule and the necessity for its uniform observance mas re- 
stated as late as last week in S. v. Barksdale, ants, 785. The Court will 
make no discrimination between litigants in tlie r~quireinents which we 
have found necessary and have always adhered to. 

Appeal dismissed. 

Cited: Rose v. Rocky Mount, 184 N.C. 610; Hardy v .  Heath, 188 
N.C. 272. 

STATE r. JOE PASOUR. 

(Filed 3 May, 1922.) 

1. Evidellce-Sons~it-Trinls-~11~peal and Error--Criminal Law-Stat- 
utes. 

Defendant's exceptions after he has introduced evidence, to the refusal 
to nonsuit the State in a criuiillal action, requires a consideration of the 
entire eridence on appeal. 



N.C.] SPRING TERM, 1922. 847 

Z. Homicide  - Murder-Deadly \Ireapon-Admissions-Ilnplied Malice- 
Evidence-Nonsuit. 

W h e ~ e  the defendant on trial for homicide adliiits he fired the fa ta l  shot, 
malit e i\ implietl. il~ltl 11othi11;: elw nppeariug, the killing constitutes ~nnr t ler  
in the wco~itl degree, ~~lncinji  the b ~ u t l e ~ i  on defendant to shon to  the \atis- 
factlcm of the jury facts and circmii.;anc.es sufficient to cwuse the ho~ni- 
cide or to reduce it to ~ n a ~ ~ s l a n g h t e r ,  and defe~ldant'r luotioi~ a s  of rionwit 
is l~roperly clisallo\ved 

Wliere the brother of the nccusccl on trinl for a honlicidc has testified a.: 
to certain "scrntchcs" on the body of tlw deceasetl, evidence of the State 
teiitling to contratlict and impeach hi111 is conipeteut. 

4. Same-Appeal a n d  Error-unanswerecll Questions.  

Ul)on this trinl for llo~~licide the intlicatioii by the ~ ~ i t i i e s s  of the one of 
several brothers ~ v h o  had :rthuittetl killing th(>ir father w:w co~nl)etent, ant1 
ul)ou the record. evit le~~ce as to any 11eculi;~rit:- of the deceased u short time 
before being liilletl \\-;IS irrelevailt :mtl remote, ant1 also not considered 011 

alqwal n-lien it is not shown n l ~ i l t  the proposed answer of tlie \vitness \v~ulcl 
have beell to the cluestion asked him. 

APPEIL by defendant from K a y ,  J., a t  the Xovember Special Term, 
1921, of GASTON. 

Tlie indictment charged tlic defendant wit11 the inurcler of Eli Pasour, 
liis fatlicr. The State piusecutcd only for ~ i~ur t l e r  in the second tlcgrce 
or iuanslauclitcr. The jury rttulneil a verdict for iuurdcr in tile sccond 
degree, and fro111 the judgment pronouncrd tlie defendant appealed. 

The dcfcntlant n(ln~lttcd that he h o t  and klllcti the deceaml 
nit11 a pstol ,  and introriucerl ev~tlcncc tending to  show >elf-tle- ($94) 
fcmc. Otlier cileuinstanccs relevant to tile exceptions are stated 
in the opinion. 

A t t o r n e y  - General M a n n i n g  and i l ss is tant  A t t o r n e y  - General  S a s h  
for t h e  S t a t e .  

S o  cozrnsel for defendant .  

A D ~ V S ,  J Both before and aftcr he had introduced evidence, the 
defcndnnt iiio~ecl to  cl~smlss the prosecut~on a. in case of nonsmt, aild 
duly c~coptcd  to the court's denid  of 111s niotion The euceptlon~, thcrc- 
foie, requne n con*lderatlon of the cntlre erldence. C S 4643; S. L .  

IGllzcrn, 173 S C 792. The defendant admittcd that  lie fired tile fatal 
shot, but te.t~fied that  he acted in self-defen-e Tlic Intentional killing 
of a lmnlan being nitli a deadly m a p o n  iinplle- ~nallce,  antl, notlilng 
el-e nppearlng, con-t l tutc~ murder in the seconcl degree. \Then t l i ~  
iinp1ic:ttion 13 rai.ed by an  adml-ion or proof of the fact of killing tlie 
burden 1s on the defendant to  show to tlie satisfaction of the jury facts 
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and circumstances sufficient to excuse the homictde or to reduce it to 
manslaughter. S. v. Capps, 134 N.C. 627; S. v. Barrett, 132 N.C. 1003; 
S. v. Quzck, 130 N.C. 820; S. v. Yates, 133 N.C. 450; S. v. Orr, 175 N.C. 
773; S. v. Bmkley,  ante, 720. For these reasons tlle defendant's own 
testimony necessarily forestalled his motion to dismiss the action. 

A witness for the State was permitted to testify, over the defendant's 
objection, concerning statements made by tlle defendant's brother, 
Rlorris Pasour, relative to certain nlarks or "scratches" on the body of 
the deceased. The defendant's exception, which was duly entered, is 
without merit. The evidence was competent in contradiction and im- 
peachment of 3Iorris's preceding testimony. The other exceptions re- 
quire no discussion. Dr. Wilkins properly indimted the brother that 
admitted the killing, and evidence as to any peculiarity of the deceased 
a short time before his death, so far as the record discloses, was irrele- 
vant and remote. Besides, the proposed answer of the witness is not 
shown. 

Upon examination of the exceptions and the record, we find 
No error. 

Cited: S. v. Reagan, 185 N.C. 712; S. v. Marion, 200 N.C. 718; S. v. 
Gregory, 203 K.C. 531; S. v. Keaton, 206 N.C. 686; S. v. Norton, 222 
N.C. 420; S. v. Norm's, 242 N.C. 53; S. v. Gay, 251 N.C. 80. 

STATE v. BOB BENSON. 

(Filed 10 Xay, 1922.) 

1. Homicide-Murder-Evidence. 
Upon this trial for homicide the evidence of preineditation and delibera- 

tion in the defendant's killing the deceased with a deadly m7eapon, is AeTd 
sufficient to sustain a verdict of murder in the first degree, and no error is 
found in the trial in the court below. 

2. Same - Premeditation and Deliberation - Mansllaughter - Justifiable 
Homicide. 

The killing of a human being with malice, and with premeditation and 
deliberation, constitntes murder in the first degree, the element of premed- 
itation being the thought beforehand for some length of time. however 
short;  and that of deliberation, the execution of the preconceived intent, in 
cold blood, in furtherance of a fixed design to gratify a feeling of revenge 
or to accomplish some unlawful purpose, and not under the influence of a 
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violent passion suclcleuly aroused by some lawful or just cause or legal 
provocation. 

3. Same-Jlalice. 
i\Iurdcr in the second degree is the unlawful Billing of a human being 

with uialict, but without the eleiucnts of premeditation aud deliberation; 
and ulnlicc is tha t  condition of mind ~vhich  prouipts a person to take the life 
of ariotlier intentionally ~ ~ i t h o u t  just cause, excuse of justification, and will 
be implied in law by the ltilli~ig with a deadly weapon. 

4. Same-Uurden of Proof-Satisfaction of Jury. 
The unlanful liillir~g of a human being without either malice, premedita- 

tion or d?liberation is manqlaughter, and where the killing with a deadly 
\veapou is e.tablished, the burden is on the defendant to show to the satis- 
factiori of the jury, but neither by the prepollderance of the erideuce, nor 
b e ~ o n d  a renionahle doubt, the lack of the elements of malice, or the ab- 
srricc of all eleinents of crime necessary to establish his justification in tak- 
ing the life of the deceased. 

6. Homicide - Murder - Prem edi  t a t  i o n  and Deliberation - Assault - 
Threats-Abusive Language. 

Language h o w e ~ e r  abusive will not alone reduce the offense of murder 
to manslaughter, vlien such does not amount to a n  actual or threatened 
assault, but where the  deceased has  unlawfully assaulted the prisoner 
against his will, who then killed him in the heat of passion caused by the 
aisauit, the act  of killing is homicide. 

APPEAL by defendant from McElroy, J., a t  November Term, 1921, of 
IREDELL. 

Criminal prosecution, tried upon an indictment charging the defen- 
dant  with murder. 

There was evidence on behalf of the State tending to show that  J. 
Robert Dishinan, accompanied by Van Benfield, mas traveling in a 
Ford car along a public highway in Iredell County when, late in the 
afternoon of Sunday, 18 September, 1921, he approached a horse 
and buggy standing near the edge of the road. The horse was (796) 
tied to a post, with the buggy anglmg across the road. At the 
approach of the automobile the horse suddenly jerked back and that  
threw one of the buggy wheels out past the middle of the road. Tlir car 
struck the buggy wheel and broke it as i t  pushed the buggy out of the 
way. This seems to have been the only damage done, except the break- 
ing of some pieces of the harness. 

Van Benfield testified: "I examined the buggy. Looked over the 
wheel, and saw i t  was broke, and I told Mr. Dishlnan I would crank 
the car. I started to crank the car to get back in the road to see how 
bad i t  Tws torn up. I started to crank the car and Bob Benson and Jule 
Cowan come out there. I started to give i t  a jerk and Benson said to 
me, 'Don't you crank tha t  car.' I started again, and he run right up 
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over me and said, 'Damn you, don't you crank that  car.' Dishman said 
to me, 'Son, don't cranli it, '  and I never cranked i t .  Benson commenced 
cussing Dishinan, told him, damn him, he had torn up his horse and 
buggy and had hiin to pay. And he would repeat it several times, and 
Rlr. Disliman said, 'I will pay you. I have done ii, and I will pay for 
it.' Benson said, 'You hare  tore up niy liorse and t~uggy,' and Dislin~an 
said to Bcnson, 'Gct Dr .  Cruse, and if the horse i:, hurt I will pay for 
it.' Disl in~an told Jule Cowan to go in the house and get tlie lantern 
and see how bad it was hurt, and how bad the horse was hurt, and Disli- 
man said if anything was hurt he would pay for it Cowan went to the 
housc to gct the lantern. Benson commenced pulling off his coat, a white 
palm beach coat. H e  tlirowed i t  down in the buggj and he said, ' I  will 
go get tlie officers, they will assess the damages.' Mr.  Dishinan said, 
'Get the officers.' Said, 'I will pay whatever they m e s s  it,' and he left 
to go to Mr.  Privette's to phone for the officers. 

"Benson left. Jule Con-an came back out wit1 the lantern. When 
Bcnson lcft, Dislinxm said, "Go get the officers. I nil1 sit on the fender 
of tlie machine and wait till you get back.' H e  sat  on the fender of the 
machine, and wlien Jule come out with the light he told ,Julc to sit by  
him, Benson was gone.' Benson TI-as gone 30 minutes. When Benson 
came back Mr. Dislininn n-a. sitting on tlie fender of the machine and 
lie said to him, 'Did you get tlic officers?' And his answer was, 'Damn 
you, you tore up my horse and buggy, and you have got me to pay.' 
Mr.  Dislinlan said to liim, 'Did you get the officers?' and lie said, 'Damn 
you, you tore up illy horse and buggy, and you have got me to pay.' 
Rlr. Disliman said to him, 'Did you get the officers? and he said, 'Damn 
you, you tore up my horse and buggy, and you have got me to pay.' 
Dislinian asked liini the third tinie if he got the ofliceis, and he said, 'I 
ain't telling you, but what I didn't get tlie officers. Damn you, you tore 

up my horse and buggy and you got me to pay.' Disliman said 
(797) to him, ' I  could hare  paid you long ago if you had told me how 

much it was.' Benson left the road and went in Jule's house. 
Disliman stayed tlierc a t  tlie side of the car. I told Mr. Dishman to get 
in tlie car and let's go; tlierc was no reasoning to it. Mr.  Di41man got 
in tlie car. I just started to crank thc car, had given i t  a half jerk, and 
there wcre two shot's fired out a t  Jule Co~van's house. I just raised up. 
Mr. Dislilcan said. 'Crank it, son, he is not going to shoot nobody,' and 
1 just pulled tlic flood bar. The shots sounded like a 32 rifle, 32 pistol, or 
38, wasn't no shot gun, no 22 rifle. I pulled the flood bar and started to 
cranli tile car by spinning i t ,  turning it around and around. Vlien the 
shots were fired, hadn't spun it none yet, but I went to spinning the car 
around and around and spun i t  until it catched and started, and wlien 
the car started, I raised up and Benson was a-pounding Dishman over 
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the head, ancl as lie was hitting him over the head he said, 'Damn you, 
I will kill you.' " 

I t  appcarcd to the witness that  the defendant was hitting Dishman 
with a gun. 

The defendant liiinself told the officer, Fred Claywell, soon after he 
had been arrested, tliat lie struck deceased ~t-it11 a pine pole, about three 
feet long. The following is the defendant's account of the kdling, as re- 
lated to the officer: 

'He said he left his horse and buggy standing beside the road a t  Jule 
Con-an'$. Sard that Mr.  Dishman and Mr.  Benfield came along and 
they struck his buggy. Said that  lie went out and he asked Mr.  Disli- 
man what nladc him run into his buggy, ancl Mr.  Dish~nnn said, 'I 
didn't see your buggy until I ~t-as right against it. '  Said, 'I didn't h a w  
time to stop.' H e  said, Mr.  Disliman said, 'Tour buggy ~t-ai: in the edge 
of the road, anyhow,' ancl Bob said he said to 11in-1, 'Tou have got me 
to pay, Mr.  Dishman,' and lie said he said, 'All right. I xi11 pay you.' 
Says, 'I will pay you whatever the damages 1s.' And lie told 21i111, he 
said, 'You have got to pay me and pay ine riglit now.' H e  >aid he said, 
'All right, I will pay you whatevcr the damage is, or you can go get a 
nmt- n-heel and I ~t-ill pay for it,  just viliicliever you had rather,' and Bob 
said to liini, said, 'Damn you, I d l  go get the officers,' and Mr.  Dish- 
man said, 'All right, go get the officcrs, and I will stay right here until 
they come, and I will pay the damages, n-hatever they say it is.' And he 
went to Mr.  Privette's, and he could not get Statesville, the line was out 
of order, and lie said that  lie went back and lie said, 'I went back ~t-it11 
tlle intention of knocking hell out of hirii or making hiin pap for my 
buggy.' And lie said tha t   hen lie got back to the car he told Mr.  Dish- 
man. 'Damn you, you are going to pay me and pay me right nov, '  and 
he said, 'Did you get the officcrs?' and he said that Mr.  Disllirlan said, 
'\Yell, I n ~ l l  pay you wliatever it is.' and hc s:~y>, 'You are go- 
ing to pay me or I am going to knock hcll out of you.' Paid lie (798) 
walked tlonn to tlie lower iicle of the Iiou-e and picked up a pine 
pole t h e e  or three and one-lidf feet long. He mid he wcnt Lack to the 
car and said, ' I  just rapped him in the head.' He  said, 'I hit hiin a lie11 
of a lick the firqt t m e  with both hands.' " 

Dr. Davis testified tliat lie examined the deceased a t  the hospital and 
his skull was mashed just like an egg shell. 

The defendant introduced no evidence, but  asked tlle court to in- 
struct the jury to return a verdict of murder in the second degree. This 
instruction was declined, and is the basis upon which the defendant 
predicates his appeal. 
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The jury found the defendant guilty of murder, in the first degree, 
and from the sentence of death pronounced thereon, this appeal is 
prosecuted. 

Attorney - General Manning and Assistant Attcrney - General il'ash 
for the State. 

A'o counsel contra. 

STACY, J. The prisoner has had a fair trial. H E  has been convicted 
of inurder in the first degree, and rightly so. His conduct was heartless 
and cruel. the deceased was unusually patient, and a t  no time was his 
manner threatening. On tlie contrary, again and again he reiterated 
tha t  he was ~ ~ i l l i n g  to pay the defendant for any damage lie had sus- 
tained. There was abundant evidence to support the verdict. 

His Honor charged the jury fully upon every asllect of the case, and 
explained clearly the difference between the three degrees of an unlawful 
homicide, to wit: inurder in the first degree, murdw in the second de- 
gree and manslaughter. 

Murder in the first degree is the unlar~ful  killing of a human being 
with malice and with premeditation and deliberation. S. v. Thomas,  116 
K.C. 1118. 

Premeditation means "thought of beforehand" for some length of 
time, hen-ever short. S .  v. J l c C l w e ,  166 N.C. 328. 

Deliberation means that the act  is done in a coo state of the blood. 
It does not mean brooding over it or reflecting upsn i t  for a week, a 
day,  or an  hour, or any other appreciable length of time, but it means 
an intention to kill, executed by the defendant in a cool state of the 
blood, in furtherance of a fixed design to gratify a feeling of revenge, 
or to accomplisl~ some unlawful purpose, and not under the influence 
of a violent passion, suddenly aroused hy some lan-ful or just cause or 
legal provocation. S. 2).  Co.fley, 174 N.C. 814. Wher we say the killing 
must be accoinpanied by prenieditation and deliberation, it is meant 
that  there must be a fixed purpose to kill, ~ ~ h i c h  precedes tlie act  of 

killing, for some time, however short, although the manner and 
(799) length of time in which the purpose is formed is not very ma- 

terial. S. v. TC7alker, 173 S . C .  730. 
Murder in thc second degree is the unlawful killing of a human being 

with malice, but  without premeditation and delibwation. S, v. Lips- 
comb, 131 N.C. 695; S .  v. Fuller, 114 N.C. 885. 

Malice is not only hatrrd, ill- ill, or spite, as it is ordinarily under- 
stood - to be sure that  is malice - but it also means that  condition of 
mind which prompts a person to take the life of another intentionally 
without just cause, excuse, or justification. S. v. B m k s ,  143 M.C. 652. 
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It may be shown by evidence of hatred, ill-will, or dislike, and it is 
implied in law from the killing with a deadly weapon; and a pistol or a 
gun is 8 deadly weapon. S. v .  Lane. 166 N.C. 333. 

Manslaughter is the unla~vful killing of a human being without malice 
and without pre~ned~ta t ion and dellberation. S. v. Baldzczn, 132 N.C. 
822. 

Jlanslaughter plus malice gives us murder in the second degree; and 
murder in the second degree plus premeditation and dellberation gives 
us murder in the first degree. S. v. Banks, 143 N.C. 632. 

When it is admitted or proven that  the defcndant killed the deceased 
~ i t h  a dcadly weapon, the 1avi raiscs two presumption< againat him; 
first, that the killing n-as unlawful; and second, that  it waq done ~vlt l i  
malice; and an unlawful ldling with malice is murder in the second 
degree. S. v. Fowler, 151 N.C. 732. 

The law then caqts upon the defendant tlie burden of proving to the 
satisfaction of the jury -not by the greater weight of the e r~dence  nor 
beyond a reasonable doubt - but simply to the satisfaction of the jury 
(8. v. Carland, 90 N.C. 673)) the legal provocation that  will rob the 
crime of malice and thus reduce i t  to manzlaughter, or that  will excuse 
i t  altogether upon tlie grounds of self-defense, accident, or inisadven- 
ture. 5'. 21. Lzttle, 178 N.C. 722. 

The legal provocation wl~ich will reduce murder in the second degree 
to manslaughter must be more than words; as language, however abu- 
sive, neither excusrs nor mitigates the killing, and the law does not 
recognize circumstances as a legal provocation which in themselves do 
not amount to an actual or threatened assault. 13 R C.L. 593. I f ,  how- 
ever, the deceawl aswulted the prizoner; that is, if 1ic laid his hands 
upon liim againzt liis ~vill,  or struck hiin, or choked him, and tlie p i s -  
oncr killed the deceased in the lieat of passion, caused by the aswult, 
and not from premeditation and deliberation, and not from mallce, he 
would not l x  gu~ l ty  of more than the crime of inanslaughter. 

There is no elror appearing on the Instant record, and the judgment 
must be affirmed. 

No error. 

Cited: S. v. Smith, 187 N.C. 470; S. v. Jones, 188 N.C. 144; S. v. Lut- 
twloh, 188 S.C.  414; Speas v. Rank, 186 N.C. 528; S. v. Robinson 188 
N.C. 786; Hrtnt v. E w e ,  189 N.C. 492; S. v. Steele, 190 N.C. 511; S. v. 
Ba l l ad ,  191 K.C. 123; S. zl. IT7aIker, 193 N.C. 491; S. v. AUzller, 197 
N.C. 447; S. v. Evans, 198 X.C. 84; S.  v .  Donnell, 202 IT C. 783; S. v. 
Gregor~j, 203 K.C. 530 ; 8. v. Buffkin, 209 N.C. 123 ; S. v. Bell, 212 N.C. 
2 2 ;  S. v. Terrell, 212 N.C. 150; S. v. Mosley, 213 N.C. 307; S. v. Poyne, 
213 S.C. 728; S. v. Jlaxwell, 213 N.C. 34; S. v .  Jleares, 222 S.C. 437; 
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S. v. Utley, 223 X.C. 46; S. v. Burrage, 223 N.C. 133; S. v. Prince, 223 
X.C. 394; S. v. DeGraffenreid, 223 K.C. 463; S. v. Harris, 223 N.C. 703; 
S. v. French, 223 S . C .  284; S, v. Wise, 225 N.C. 749; S. v. Hightower, 
226 K.C. 65; S.  v. Stewarf, 226 K.C. 302; S. v. Snead, 228 K.C. 39; S. v. 
Blanks, 230 N.C. 504; S. v. Chavis, 231 N.C. 311; S. v. Jernignn, 231 
N.C. 339; S. v. It'zngler, 238 K.C. 491; S. v. Street, 241 N.C. 693; S. v. 
Crisp, 214 N.C. 410; S. v. Jlangum, 246 K.C. 326; 8, v. Faust, 254 N.C. 
106; S. v. Foust, 258 N.C. 458. 

STATE v. MARYLBSD PUGH. 

(Filed 10 May, 1922.) 

Where the character of a witness had not been impeached either by con- 
tradictory evidence or the iilaiiner of his crosq-esamination, it is presumed 
to be good, and the testimony of other witnesses thereto will be excluded; 
and nhere in a criminal action the case lins been given to the jury, who 
return to court with a request for a further instruc'tion as to whether a 
witness's character is consideled good until pro7 en bn3 in court, the judge's 
reilly that it is presu~ned to be good until the contiary is shown, is free 
from error under the circum-tances. 

2. Instructio~ls-Courts-Eupression of Opinion-Statutes. 
Where the jury lias failed to that time to agree upcn a verdict in a crim- 

inal action, :111 ilistruction h y  tlie judge that in effect it mas a matter of in- 
differelice to him, but it was tlieir duty to agree if thrg could do so without 
violence to their co~iccie~rces : tlint they must find for corn iction beyond a 
reawnable doubt, uninfluenced by prejudiceq, etc.: Hcld, not to he an  es- 
pression of ol~inioii by the judge upon tlie evidence, contmry to the statute. 
C.S. 3.34. 

3. Courts - Evidence - Expression of Opinion-Coirimon Law-Right- 
Strict Construction. 

Our statnte (C.S. 564), forbidding the eslxwsion of an opinion by the 
trial jntlge upon tlic rridenc?, is in derountion of tlre common-law rule, and 
its ~iiei~liingr will iiot be e~tended beyond its terms. 

4. Same-Crin~inal Law-('ontlnct of Jury-Discharge of J u r ~ I n s t r u c -  
tions-Remarlrs. 

TS'hcrr tlic trial jndqe has stntctl to a jury after rendering a verdict i11 a 
criiiiilinl actim, tlint fro111 tlieir verdict their attention was eridentlg at- 
tracted by i11ll)ortnnt bwiuchs lilatters at lio~iie, nnd tlierefure lie ~ ~ c , u l d  es- 
cnw tli(ai for the ttwii, \ ~ n i  n nintter within his disc3retioa and cannot be 
coilstrued to the prejudice of n defendant in a later trial, though one of the 



N.C.] SPRISG TERM, 1922. 855 

same jnrors sat upon his case, or as  a n  espression of opinion forbidden 
by C.S. 32. 

5. Appeal and Error - Presn~npt io~~s  - Discharge of Jury - Conduct of 
Jurors-Rel~~arks-I~istructions. 

The r c ~ n a l h s  of the trinl jndge 111 d i ~ h n r g i n g  a jury after verdict. or in 
imprewng u l~on  jurors ;ri~tl the public the tlr~ty of jurors in their coutluct, 
a rc  p r ~ ~ l l u  fntzc  l)reawned on appeal to be correct. 

APPEAL by defendant from Brock, J., a t  April Term, 1922, of RAX- 
DOLPH. 

The defendant n-as convicted of an attempt to burn an unoccupied 
d~velling and from the judgment upon conviction appealed. 

dttorney-General Manning and Assistant Attorney-General 
S a s h  for the Stcrte. (801) 

C'. S. C'0.l: a i d  Brzttnm, B~zt ta in  c f  B i ~ t t a m  for defendant. 

CLARK, C.J. The only errors assigned are for matters occurring 
after the case had been submitted to tlie jury. There were no exceptions 
to the eridence or charge. 

After tlie jury had been in deliberation for some time they came into 
court for further instructions and asked the judge this que~t ion:  ' ( I s  a 
witness's cllaracter considered good until proven had in court," to which 
tlie court replied: "The nl tnes~ 's  character is presumed to he good until 
the contrary is shown." This reply is undoubtedly correct. h wtness's 
character is subject to attack as soon as he goes on tlie stand. If the 
opposite party wishes to attack ~t lie may do so by witnesses or by the 
manner of lm cross-examination. If thi. is not done, and there is noth- 
ing in the n-itness's own testimony which impeaches him, it lnay well be 
taken that  his character is to be considered good. 

In  40 Cyc., 2552 et sey , tlie authorities are sunmed up from the 
different states and hold that:  "A n-itness is presumed to speak the 
truth, bllt such presumption is of course subject to be orcrcome by any 
other matters tending to indicate that  the lvitness is not worthy of 
cred~t ,  and ceases where it appears that  the witness has tchtlfied falsely 
as to n lnatcrinl matter." Also, "As a general rule, evidence is not ad- 
inissihlc to sustain tlie credibility of a n~t i less  who has not bcen im- 
peacllcti and where a witness ha. not been impeached, i t  is not pernii-- 
slble to support his testmony hy other evidence wliicll, although cor- 
rohorntire m its nature, bears on the credihll~ty of the n-i tnes rather 
than on the 15sues in the cause." Further ~t 1. lield that "cvldencc 1s not 
ad~iiiasihle t o  cllow the good cliaracter or reputation for truth and ver- 
acity of a witncw n h o s  character has not bcen attacked and ~vliere a 
\vitness lias not bcen impeached it is not permissible to support his tes- 
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timony by showing that lie had made statements cut of court in con- 
formity to his testimony, or that his testimony i:: consistent to that 
given by him in a previous proceeding; or that he had never made any 
statenlents contradictory to his testimony. But i t  is clf course permissible 
to corroborate and uniinpeached witnes:: as to any fact in issue in the 
case." 

The ground of all these decisions is that the character of a witness 
is to be deemed good unless it is impeached. It may be impeached either 
by direct testimony as to liis character or by the nlanner of his exam- 
ination, and in such cases tlie court mill admit testimony in support of 
his good character, but i t  would be a useless consmption of time to 
put in testimony as to the good character of a witness which has not 
been impeached in any way. 

In  S. v. Knotts, 168 N.C. 190, the Court held that it was not 
(802) error to refuse an instruction that the law pi-esumed defendants 

were men of good character. While a defendant is presumed in- 
nocent of the particular charge for which he is being tried, there is no 
presumption as to his good character, and the mere fact that he is in- 
dicted and on trial is an attack upon his character when offered as a 
witness, as well as the fact that he is an interested uitness. 

The jury, having again returned to the court room without having 
reached a verdict, and having informed the court that it stood 11 to 1, 
the court then said to them: "The court does not know n-hich way the 
11 stand, or who you are, or how the one stands, or who he is, and it 
does not concern the court to know, but the court instructs you that 
each of the jurors must be satisfied beyond a reasonable doubt before 
they can convict the defendant; and it is the duty of the jury, if you 
can do so without doing violence to your conscience, o reach a decision. 
The cnse is one of importance to tlie State and to the defendant, and 
some jury must pass upon it." 

This is unexceptionable. "The court also suggested that it mas the 
duty of the juror, if he could make up his mind to a moral certainty, to 
do so, and told the jury to go back and see if they could get together. 
The court, during the course of its remarks to the jury, stated to the 
jury that it was their duty to consider the evidence and not to decline 
to agree on account of stubbornness, that to decline to agree, if one 
could do so ~ ~ i t h o u t  doing violence to his conscience, 'ras not necessarily 
a l~larli of great intelligence or high citizenship." In this rye can see 
nothing prejudicial of which the defendant can complain. 

The defendant and liis counwl were in court at  t l ~ e  time the forego- 
ing remarks w r e  made to the jury, and they madc no objection and 
did not make any exception a t  the time. 
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After the verdict was rendered the defendant entered an  exception 
on the following ground: "On Tuesday morning previous, when a former 
jury was trying a different case, S. v. Sixemore, and returned a verdict 
of not guilty, the court stated to that  jury, there being present some 
who subsequently served as jurors in this case, as follows: 'Gentlemen, 
you evidently ha re  important business matters a t  home that  are at- 
tracting your a t tent~on,  judging by the verdict m-hich you have just re- 
turned, and in view of tha t  fact the court will excuse you for the tenn.'  " 
This was in the discretion of the trial judge, and he had the pon-er, and 
it was his duty in a proper case to  discharge a jury from service. HIS 
remarks are not shown to have been improper, and the presumption of 
law is that  the judge acted properly. Certainly it m-as no expression of 
opinion by him on the facts in issue in this case, under our statute 
u~liich forbids a judge to give an opinion. I t  is no violation of the ,4ct of 
1796, now C.S. 564, ~ ~ h i c 1 i  provides: " S o  judge, in giving a charge to a 
petty jury, either in a civil or criniinal action, zliall give an  
opinion whether a fact is fully or sufficiently proven, that being (803) 
the true office and provlnce of the jury." 

The judge in discharging the former jury, or in making any remarks 
during the term in the discharge of his duty to  impress the public with 
the duty of jurors in their conduct, is presumed to have acted correctly, 
and his remarks in so doing can in no possible view be taken as a vio- 
lation of this statute, which forbids the judge to express an  opinion 
"whether a fact is fully or sufficiently proven" in this trial. 

This matter has been recently reviewed in S. v. Balduin, 178 N.C. 
687, where on the conviction of a party of having in possession spirituous 
liquors, the judge in sentencing the prizoner expressed condemnation of 
the transaction, and subsequently a t  the same term the brother of that  
defendant was tried for connection with the same offense, and tlie same 
objection was made as in this case, and tlie court said that  the judge's 
remarks could not be c o n d e r e d  as an expression of an opinion on the 
trial of this defendant any more than tlie verdict of guilty against his 
brother on n-horn he was passing sentence had been, and added: "At 
common law, and in England to this day, the judge is not forbidden to 
express an opinion upon the facts of any case, but it was deemed that  
the judge, who is an integral part of the trial, could be of aid to the jury 
in expressing an opinion upon reasonable inferences to be drawn, from 
the evidence, though of course he could not direct a verdict when there 
was conflicting evidence. The same rule still obtains in all the Federal 
courts and the courts of nearly every State in the Union. It is, tlierc- 
fore, not an inherent right of a defendant that  the judge should be 
restricted from expressing any opinion during the trial." 
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It was further said that our statutt: of 1796, ncw C.S. 564, forbids a 
judge only "in giving a charge to the petty jury faoin giving an opinion 
whether a fact is fully or sufficiently proven. B2ing in derogation of 
tlie common law and of the practice and procedure in the English and 
Federal courts, and of the procedure generally elscmhere, me cannot 
extend it beyond its terms," citing many cases to the same effect. The 
subject is so fully discussed in that case tliat repetition is unnecessary. 

Furthermore the exception wis  not to anything that occurred during 
the trial, and presents no question for consideration in this case. There 
is nothing which would authorize us to say that there was such iniscon- 
duct of tlie judge at  that term as would vitiate this, or any other trial a t  
that t e rn .  

The judge is presumed to have acted properly i?  his discharge of the 
jury in the former case, which was a matter coinn~tted to his discretion, 
and certainly is not to be reviewed in this case. If it had vitiated this 
trial it would have vitiated every othw trial a t  that term. 

No error. 

Cited: 8. v. Barnes, 243 X.C. 174; S. v. Glenn, 246 N.C. 720. 

STATE v. W. C:. KROUT. 

(Filed 17 Mag, 1922.) 

Evidence--Criminal Law-Forgery-Ciwroboration--Appeal and Error-- 
Prejudice--Sew Trials. 

The defendant upon a trial for forgery offered widence that he was a 
traveling salesman, and at the time and place chargrd was in another town, 
some five hundred miles distant, and in corroboration of his own and of that 
of others of his witnesses, offered as evidence an order signed by a customer 
a t  the latter place, and also testinlono of his landlacly there that the defen- 
dant ant1 his v i fe  hnd lodged at  her hotel, identifyin: several checks he had 
given for their board. The court excluded the evidence as  to the order for 
iUerchandise and testimony of the defendant's witness as  to the date and 
the 1)eriod of time for which the checlis were given H e l d .  the eridence re- 
jected \va+ conipetent a s  tendinq to prove a pertinent circunlstance in cor- 
roboration of defendant's testimony, and tliat of h ~ s  other witnesses, and 
its exclusion by the court was reversible error. 

APPEAL by defendant from Finley, J., a t  January Term, 1922, of 
GASTON. 
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Criminal prosecution tried upon an indictment charging the defen- 
dant with forgery. 

There was evidence on behalf of the State tending to show that  the 
defendant had obtained the sum of $626.70 from tn-o banks in Ga-tonia 
by uttering and publishing certain false, fraudulent and forged checks. 

The defendant offered evidence tending to show that  lie was in the 
State of A41abanla at  the time of the alleged offense. His  evidence, if 
believed, was sufficient to establish an  alibi. 

From an adverse verdict and n judgment of ten years in the State's 
prison the defendant appeaIcd, assigning errors. 

Attorney - General Manning and Assistant Attorney - General S a s h  
for the State. 

Porter & dlebane, Carpenter R: Carpenter, and Bivens & TBilkins 
for defendant. 

STACY, J. The State's evidence, if believed, showed conclusively 
that  the defendant was the person who committed the crime for which 
he was being tried. Conversely, the defendant's evidence, if believed, 
established conclusively an alibi on behalf of the defendant. The jury 
were a t  liberty to accept either view of the evidence. The controlling 
issue, upon the trial, was the identity of the pcrson n-110 uttered the 
forged checks. 

Tlie defendant prosecutes this appeal, assigning as error his 
Honor's refusal to adinit certain material and competent evi- (805) 
clence, and contend3 but for the exclusion of this evidence tlie 
jury would have returned a verdict of acquittal. 

The evidence of the State was to the effect that the forgery was com- 
mitted in Gastonia, N. C., on tlie morning of 29 November, 1921. Tlie 
defendant, who was a traveling salesman, testified that  he was not in 
Gastonia a t  this time, but that  he was approximately five hundred 
iniles away in Gadsden, Xla. In  corroboration of this testimony lie 
offered to sllo~v, by introducing the original TT-ritten order. that  lie had 
taken an  order for the purchase of a "money weight" scale from one J. 
J. Cook in Gad~den ,  -$la., on the afternoon of 28 November, 1921, H e  
testified that the said order was signed in his lxesence and n-itneescd by 
him on that  date. The order, upon objection, was excluded 

Thcre mts also evidence tending to show that the defendant and his 
wife took their nlesls a t  the Alallar(d Hotel, in G a d d c n .  :il,z., from 7 
Noveniber to 9 December, 19". Mrs. 0. L. I,e~vis, tlie proprietress of 
said hotel, testified that both were there on the 28th and 29th of No- 
vember, 1921, and she identified three cheeks which had been given to 
her for their board; but, upon objection, she was not pernlitted to state 



860 I N  T H E  SUPREME COURT. [I83 

when they were given nor for what period of time each was intended to 
cover. In  fact she was not allowed to make any explanation a t  all in 
regard to them. The defendant then offered the checks as corroborative 
evidence and they were excluded. 

The defendant further testified that on the nlorling of 29 IVTovember 
he went to the office of the Southern Express Company in Gadsden, re- 
ceived a package from the agent, signed for i t  on the regular delivery 
sheet, and this was admitted in support of his testinony as corroborative 
evidence. 

Defendant contends that his Honor's refusal to :illow him to corrobo- 
rate his testimony by sho~ving the original order, signed by Cook on 
the evening of 28 Xovember was materially prejuclicial to the complete 
establishment of his alibi. He  also contends that Mas. Lewis should have 
been permitted to testify in regard to the checks given to her for the 
board of llinlself and his ~vife. V7e think this evidence was competent, 
and tended to prove a pertinent circumstance in corroboration of the 
defendant's testimony. Johnson v. Ins. Co., 172 N.C. 148. Not only was 
it in support of r h a t  the defendant himself had said, but it mas also 
material as bearing upon, and in corroboration of, the circumstances and 
details related by other witnesses. The entire defense was being contro- 
verted by the State. Under such conditions consicerable latitude must 
necessarily be allowed in the admission of corroborative evidence. 40 
Cyc. 2785, and cases collected in not(>. Indeed, ir 40 Cyc. 2790, i t  is 

said that the "corroboration of a witness on me point may render 
(806) his testimony more credible on points as to which he is not cor- 

roborated." And speaking to the question of corroborative evi- 
dence in S.  v. Morton, 107 N.C. 890, Merrimon, C'. J., observed: "The 
evidence tended to strengthen what the impeached witness said, and to 
increase the probability that it was true. . . . I t  had some relevancy 
and point, taken in connection with other evideqce, and it was the 
province of the jury to determine its weight and force," citing S. v. 
Green, 92 N.C. 779 ; S .  v. Whitfield, ibid., 831; S. 2). Freeman, 100 N.C. 
429. 

For the error, as indicated, we think a new trial must be awarded, 
and i t  is so ordered. 

n'ew trial. 

Cited: S. v. Bethea, 186 N.C. 24; Dellinger v. Bldg. Co., 187 N.C. 
850; S. v. Brodie, 190 N.C. 556. 
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(807) 

STATE v. PEBRL HALL a m  GARLASD HLVEY. 

(Filed 2 June, 1922.) 

1. Homicide - Murder - Criniinal L a w  - Evidence - Drinking - Self- 
defense. 

On a trial for homicide there was erideilce tending to show that tlle de- 
fei~dants concenled liquor the7 mere carrylng in a sack on seeing the sheriff 
and his r~osse al~proaching along the highnay, and that the sheriff and one 
of 11iz posw wele Billed by a pistol shot as he n a s  trjing to identify the de- 
fendants as others for whom he had a narrant of arre5t: Held, eTidence of 
the reclrlesr coilduct of the prisoners in the ljrcsence of a wonla11 and her 
child a t  the home of the deceaied member of the posse after the killing, 
n a s  competent under the facts of this case to show the defendants had been 
dr~nlcinq and were ln a recklefs hunior. 

2. Homicide-Murder-Evidence-Self-defense. 

HcTtl, on the eridence, it wrls competent for the State to show the num- 
ber of pihtol shots heard at  the time, in connection with the number of 
enil)ty hllclls fotlnd in the defendnut's pistol, ul~oii the question \rhether the 
grisoner fired in self-defense upon beiilg arrested by the deputy sheriff. 

3. Ho1~~icide-M~~der-6heriffs-~%rre~t\\~arra11tEvidence. 

Where in a trial for homicide there is evidence tending to shorn that the 
sherift was mllanfully Billed in arrezting tlle defendant, while endeavoring 
to identifr him as the one for \vhoru he had a wariant, it is competent for 
tlle State to show that the sheriff had the warrant a t  the time, upon the 
question of his bonu fides in so acting. 

Where a deputy sheriff has been killed by the defendant while making an 
arrest to find out whether he was the one for whom the officer had a war- 
rant, evidence that the defendant had a quantity of whiskey in a sack, 
which he tried to hide 11l)on seeing the ofticer, and as  to the witness finding 
the sack afterwards, is material evidence, when it tends to explain the sub- 
sequent conduct of the defendant in committing the homicide. 

8. Criminal Law - Homicide - Resisting Arrest-Evidence-Dying Dec- 
larations-Res G e s t ~ .  

Where there is evidence that a deputy sheriff mas killed while arresting 
the prisoner in seeking to identify him as the one for whom he had a war- 
rant of arrest, the dying declarntioil of the officer that he had been killed 
while trying to do his duty, is colnlretent as a part of the yes gestce. 

6. Same-Court's Discretion-Reopening Case. 

After the State has rested its case on a trial for a homicide, it is within 
the discretion of the trial judge to reopen the case and permit the defendant 
to offer evidence of the dying declarations of the deceased, and his refusaI 
is not reTiewable on appeal. 
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7. Homicide-1fnrde~-Evidelic-Dying Declarations. 
A \T-ritten statement purporting to be a dying clec,laration, must be shown 

to hare been those uttrred by the tleceasecl, by coinl~etent testimony and un- 
der conditions that will canse them to come within the principles upon 
which testimony of this character is permissible. 

8. Same-Appeal and Error-Harniless Error. 
The refusal of the trinl judge to permit the introduction of dying decla- 

rations in a trial for homicide is not reversible error when the evidence 
rejected does not contradict or vary testimony of this character introduced 
by the State. 

9. Instructions-Correct as a Whole--Appeal and Error--Criminal Law 
-Reasonable Doubt. 

A part of a charge on a trial for a homicide is not erroneous upon the 
principle of a reasonable doubt when, if taken in connection with what 
follows, the charge correctly states the law. 

10. Appeal and Erro~Instructions-Verdict-Criminal Law--Homicide. 
Cpon a trial for honlicide, an instruction upon murder in the second de- 

gree, if erroneous, is cured by a verdict of manslaughter. 

11. Arrest-Criniinal Law-Homicide-Warrants-.Identity of Defendant 
-Resisting Arrest-Justification of Prisoner. 

Where a sheriff has a warrant of arrest for persons unknown to him. he 
may in good faith inquire of persons nhom he may meet as to their identity 
with the nanies in the warrant, and they are required to answer; and upon 
failure to give this information the persons suspested or questioned niay 
not upon their own default therein justify the defense of an unlawful ar- 
rest. 

12. Arrest-Crilninal Law-Homicide-Instructions-Resisting A r r e s t  
Appeal and Error. 

Where a sheriff is within his powers in making inquiries of defendants 
and arresting them for the l~urpose of identifying them as  the ones for whom 
he lioltls n warrant, an ii~strnction that the defentlants had the right to 
use such force as reasonably appeared to them to be necessary in resisting 
an unlawful arrest, is favorable to the defendant, and is not a ralid ground 
of esception. 

13. Judgments-Arrest of Judgment-Criminal Law-Homicide-Verdict 
--Appeal and Error. 

Where there is eridcace tending to show that on the trial for homicide 
the two defeildaiits acted together, as a part of a common purpose, in lrill- 
iiig a sheriff nncl one of his po.v ill 11inl;ing ml a r w t ,  mi inrtruction that 
if one of thcm shonld be founil guilty of inn~lslaugliter, the other should be 
acquitted, is rrroneons: and n h r e  tlie judge upon 1he mistaken application 
of this pri~iciple, arrestq tht. jntlunient as to one upon a verdict of guilty as  
to both, the case  ill be rrl~lantlcd on appeal that z judgment against both 
may be entered, upon tlie verdict. 
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14. Judgment - Arrest of Judgment-Verdict-Appeal and Error-Pro- 
cednre. 

Where after verdivt in a ~r imi l la l  actioli the trial judge 1x1s erroneously 
arrested the j~~clgnient and discharged the defendant, 0x1 appeal the judg- 
~ ~ i c n t  in ztrrwt will be set aside and a writ will be ordered to issue froin The 
superior Court thnt the rlefelidnnt be brought bt,fore the nes t  term thereof 
for sentc~lc.e upon the verdict. The l~rocrdure ns to the defelidant's rearrest 
and right of bail is given in such cases. 

13. Appeal and Error-Criniinal ZIawiJndglnent-Arrest of Judgment- 
State's Right of Apl>eal-Statutes. 

Where x i  a lllntter of 1;xw juclement in a crililir~al nctioii has t)een given 
for tlefmdant 11l)oii arre,t of juclgiiicnt in the Sul~erior Court. nn appeal 
will lie to tlie Supreille Court in behalf of the State. C.S. 4649(4). 

STACY, J., dissents. 

APPEAL I)p defendant Hall froin Ray.  J . ,  a t  .January Term, 
1922, of CHEROKEE; and appcal by the State from arrest of judg- (808) 
merit as to Garland Haney. 

When tlie case I n s  called, the solicitor announced that  he did not 
ask for a verdict of guilty for murder in the first degree. The judge 
charged the jury upon the facts as to hot11 defendants, and further told 
thein tha t  if they convicted Hall of manslaughter, their verdict as to 
Haney should be not guilty, as Haney could not aid or abet Hall in 
the coinnlicsion of a crime conlmitted upon heat of passion. The jury, 
however, disregarded this in>truction, and convicted both defendants 
of manslaughter. Upon the coining in of the verdict the court arrested 
tlie judgnient as to Haney and discllargcd him. From this judgment the 
State appealed. From the verdict of guilty of mnnslaugliter the defen- 
dant Hall appealed. 

Attorney - General Xanning and Assistant Attorney - General S a s h  
for the State. 

Fred Chnstopher, J .  *Y. Moody, and Bourne, Parker R. Jones for 
defendants. 

CLABK, C.,J. I n  the evidence of the State it appeared that  
the tiefentlants Hall and Haney, on 18 Akugu.t, 1921, wcre re- (809) 
turnmg on foot from Geolgia, botli of then1 drinking, and Knll 
carrying on his back a tow rack containing n gallon of whiskey, and a 
jug and a fruit jar with about a quart in it. Tlie deceased. Allen Dean, 
was a deputy sheriff of Cherokee, and had in hi. possession a warrnnt 
for the arrest of Jack Hall and Lester JIann.  Receiving information on 
the night of the 18th that  the defendants, Pearl Hall and Garland 
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Haney, were coming along the road in his neighborhood, and having 
reason to believe that they were Jack Hall and Lester Mann named 
in the warrant in his possession, he summoned Charles Watson and B. 
L. Fox to assist him in making the arrest, and  rent out on the road 
along which they lvere informed the defendants were coming. I t  was a 
clear night, the moon shining brightly. Fox was taken along, as he was 
the only one among the posse who knew Jack Eall  and Lester Mann 
and could identify them if they were the defeqdants named in the 
warrant. 

About 9 o'clock that night the officers saw the two men coming up 
the road about 80 yards off. The defendants also saw the officers com- 
ing. Hall stopped as soon as he saw them and dropped the bag contain- 
ing the whiskey alongside the road, while Haney continued to walk 
forward towards the officers. Hall, after dropping 11is bag, also advanced 
along the road about 15 yards behind Haney. Haney first met Deputy 
Sheriff Dean and his posse, and Watson and F3x stopped with him 
while Deputy Sheriff Dean went on to meet Hall 

The testimony of the witness Fox as to what orcurred between Wat- 
son and Fox on one side, and Haney on the other, is in substance as 
follows: As Haney attempted to pass between them, the witness and 
Haney both stopped and each turned facing th~: other. Watson was 
just behind the ~vitness and advanced further, which threw Watson to 
the left of Haney. Vitness said "Hello" to Haney, who replied some- 
thing back which witness did not exactly understsmd, and witness then 
said, "Who is this?" Haney not replying, the witness leaned forward to 
see if he could recognize him as either of the inen that the deputy sheriff 
had a warrant for. He saw that it was not them, and stepped back. As 
he did so he saw a pistol in Haney's hand down l ~ y  his right side, and 
Haney put his hand behind him (Ilaney),  and 11is arm seemed to go 
under his coat, and a t  just that instant Watson look hold of Haney's 
left shoulder with his left hand, and about that time witness saw a 
pistol in Watson's hand presented toward's Hancy's hip, and Watson 
said, "Consider yourself under arrest." Just as he said that Haney 
turned towards Watson and fired two shots. One of them hit witness. 
Watson fired the third shot. V7hen this was fired two other shots were 

fired in succession. These two were fired by Haney into Watson, 
(810) who was killed almost instantly. The witness Fox was severely 

~ o u n d e d  by Haney. 
There vere no witnesses present at  the killing of Dean by Hall, who 

mas a little further along the road. Dean was not killed outright, but 
was mortally wounded, and died about 1 p. nl, on the 20th. The dying 
declaration of Dean as to what occurred is sub:tantially as follows: 
Dean having reasonable grounds to believe that Pearl Hall was the 
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Jack Hall named in the warrant, which he had for his arrest, arrested 
Pearl to hold him until Fox could identify 11i111. After Pearl Hall had 
surrendered his pistol to Dean the shooting by I-Ianey cominenced. 
Pearl Hall, linowing that  he was breaking the law by having in his 
possession so large a quantity of whiskey, and knowing from the shots 
that  Hanep was arrested, wrenched Dean's pistol from liis hands and 
shot hiin. Pearl I-Iall told Bob Henry that  some voice holloaed from 
the upper group and said "Shoot him." After the shooting the defendant 
Hall made liis escape to Texas, where he was arrested and brought 
back. 

There are numerous exceptions, the first four being to tlie conduct 
and vords of the defendants as they were passing the house of the de- 
ceased Charles Watson, bet~veen sundown and dark on the afternoon of 
18 August. This evidence was admissible as showing the condition of 
the defendants a t  that  time; that  they mere drinking so much as to be 
reckless in what they said in thc ii~inlediate presence of a woman and 
her little girl. The evidence as to the firing of a shot and holloaing a t  
the bridge was also competent as bearing upon the number of shells in 
the pistol of the defendant Pearl Hall, which was left in the possesaion 
of Dean after he had been shot. 

The defendant Hall  in his testimony claimed that  Dean had shot a t  
him. The State contends that  tlie shot through the clothes of Pearl Hall 
was made by himself to create evidence to support his statement. 

Exceptions 8 to 13, inclusive, were to the admission of testimony in 
regard to the warrant which Dean had for the arrest of Jack Hall and 
Lester Nann.  This was competent and material evidence in the case. 

Exceptions 14 to 18, inclusive, were to the evidence by the witness 
Fox as to liis finding the tow sack where the defendant Hall had thro~vn 
it,  and also as to its contents. This was also material evidence which ex- 
plained the conduct of the defendants. Indeed the fact tliat the sack 
was thron-n there by Hall  and its contents m r e  admitted by Hall. 

Exception 20 is to the dying declaration made by Dean to the witness 
Allen Davidson, "I just only spoke to him and asked liim if he kwsv 
who I was, and I mid, 'I am sorry to see you in the fix you arc,' and he 
said 'Yes, I was trying to do my duty,' and said ' I  could have shot tliem. 
but I d ~ d  not \\-ant to do that.' " The defendants object to the remark 
that  he  as trying to do his duty,  and ask that  it be stricken from the 
record. The c0~u.t properly overruled the ol~jection. The de- 
c h a n t  was an officer in the d id la rge  of his duty, and this (kc- (811) 
laration n-ns evidence as to tlie res gestce of tlie transaction in 
which his death occurred. S.  v. Mace ,  118 K.C. 1241. His statement is 
an essential feature of tlie occurrence tending to show the truth of what 
happened, and i t  was proper for the jury to consider it. 
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After the defendants had rested their case, the State had introduced 
rebuttal evidence when the defendants offered in evidence a paper tliat 
purported to be the dying declaration of Dean, without identifying i t  
in any way. The court excluded this, saying, "After the State had rested 
its case, the defendants n~oved to put in writtcn statements as to the 
dying declarations of the deceased Dean, no elidence having been in- 
troduced in regard to it. The court in its discretion refused to allow 
the case to be reopened, and for the further reason tliat the paper was 
taken a t  the inquest of one Charlie Watson." I t  was also properly re- 
jected because the alleged written statement of Dean did not tend to 
contradict any evidence for the State, and merely corroborated, if i t  
had been duly proven, the evidence already introduced by the State 
that  the warrant which Dean had was for Jack Hall and Lester Mann, 
and that  when Dean approached the defendarts, asked their names, 
and they denied that  they were the parties he wanted, he found that  
they had pistols in their hands, and when he demanded their arrest 
both began shooting; the smaller nian shot Charles Watson and Ben 
Fox, and the larger man shot him; that he was endeavoring to ascertain 
if they were the men he had papers for. 

Exception 23 is to n part of the charge which is correct \vhen read 
in connection with what immediately follows it,. Exception 24 was to 
the definition of reasonable doubt which, in cornection with what im- 
mediately followed, was correct. Exception 25 i? to a statement of the 
contention of the State. 

Exception 26 is to the charge as follows: "If the State has satisfied 
you beyond a reasonable doubt that it happened in the way the State 
contends, tha t  he killed Dean, as the State contends from the declara- 
tions of Dean that  he did, and you have no reasonable doubt of the 
truth of this contention, then the law presumes malice from the use of 
the deadly weapon, and i t  will be your duty to return a verdict of 
murder in the second degree as against him." If there had been any 
error in this charge i t  has been elinlinated by the verdict of the jury. 

Exception 27 is to the charge as follom as to the duties and authority 
of an  officer having a warrant for the arrest: "If you find as a fact that  
Dean was an officer, nlaking an arrest, exercising the function of dep- 
uty sheriff-an officer has a right to make an arrest and to inquire of 
any citizen that  he may meet if he is the person named in the process 

he has in possession, provided he uses good faith in nlaking the 
(812) inquiry, and the citizen has no right to mislead him or refuse to 

furnish him proper inforination upon the inquiry-and then 
when the officer by reason of failure to secure information upon his in- 
quiry, which he made as an officer, as to a mat t t r  he had a right to in- 
quire about, then the party so charged could noi justify the defense of 
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a n  unlawful arrest unlcss without fault himself." This charge was txi>ed 
upon the theory of tlir State set out in the record that  Dean had rea- 
sonable grounds to helierc that  Hall waq the Hall named in tlie war- 
rant, and that  Dean was liolding liim until Fox could come up and 
identify him. I n  this light the charge ~ v a s  correct. 8. v. Dzrnning, 177 
K.C. 559. 

Exception 28 was to a part of the charge which Ivas favorable to the 
defendant. The court said, "If you find the truth to be as tlie defendant3 
asked you to find, that  Dean asked the defendant who he was, and that  
he did not fit the description in the ~varrant ,  if he possessed this war- 
rant, and that  the deceased continued to put him under arrest-the 
court charges you that there is no evidence, as he sees i t  up to this time, 
which would warrant an arrest for an  offense conlmitted in the pres- 
ence of the officer, and the defendant had a right to resist such arrest 
with such force as would reasonably appear necessary to him for that  
purpose. And you are the judges of the amount of force reasonably 
necessary as the facts appear to you when surrounded by tlie circum- 
stances under which he was surrounded whether or not he used more 
force than necessary to avoid arrest, if you find he was being arrested 
unlawfully." This charge was favorable to the defendant. Exception 
29 was to a statement of tlie contention of the State. 

Upon a careful rcview of all the exceptions ~ v e  find no error of which 
either of the defendants had a right to complain. 

The court charged the jury that  "the acquittal of the defendant Hall 
will carry with i t  the acquittal of the defendant Haney," and further 
charged tlie jury, ('If you return a general verdict of guilty, it mould 
encompasc the defcndant Hall, as charged in the hill of indictment, less 
the nol. pros. which the solicitor has entered, that  is guilty of second 
degree murder, and that  verdict would take in the defendant Haney as 
aiding and abetting. If you find Hall to be guilty of second degree mur- 
der, and that  Hancy did not aid and abet, then you would find guilty 
of murder in tlie second degree as to Hall and not guilty as to Haney. 
I f  you find that  Hall be guilty of ~nan~laugll ter ,  then i t  would be not 
guilty as to Haney, hecause it nould be beyond pos.ibility or legal 
form that  the man could aid and abet in inanslaughter, because it would 
be cominitted upon sudden heat of pascion, and in tha t  event you could 
not convict Garland Haney;  but if you note a general rerdict of not 
guilty it would be in favor of each. If you find that Hall be guilty of 
manslaughter, then you would not convict Haney." 

The jury returned in open court a vertl~ct of 'Gui l ty  of 3Ian- 
slaugliter." Tlic court lield that  a5 a nlattcr of l a ~ v  under its ($13) 
charge to the jury that  Harley could not be convicted of inan- 
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slaughter, and arrested its judgment as to Haney and discharged him. 
From this arrest of judgment as to Haney the State appealed. 

The jury evidently found a verdict of guilty of manslaughter as to 
both. The court, the solicitor, and the defendants' counsel so under- 
stood it. 

I t  mas not correct to charge the jury that bcth parties could not be 
guilty of manslaughter, and the jury having convicted both, it was in 
the power of the court to have set aside the verdict as to Haney, but it 
did not do so. On the contrary, the record states that he arrested the 
judgment upon the verdict as to Haney as a matter of law and the 
State, under the statute, had the right to appeal. C.S. 4649(4) provides 
that the State may appeal "where judgment is :given for the defendant 
upon arrest of judgment." There was no verdict of not guilty as to the 
defendant Haney, but on the contrary the verdirt as to him mas guilty, 
and the court, instead of setting aside the verdict as in its discretion i t  
might have done, recognized that i t  had been so rendered by arresting 
judgment as a matter of lam upon the mistaken idea that judgment 
could not be imposed, and not becau5e there had been no verdict against 
Haney. 

As to Haney, therefore, the case stands upon 11 verdict of guilty with 
no sentence imposed, and in such case, or when an improper judgment 
has been imposed, the case will be remanded to .he  Superior Court that 
sentence shall be imposed by the presiding judge upon the verdict en- 
tered upon the record that there may not be a default of justice. In  S. 
v. Queen, 91 N.C. 660, where an improper judgment was imposed upon 
a conviction, the court held that the defendant was not entitled to be 
discharged, but he was to be remanded for a proper sentence to be im- 
posed. In  S.  v. Lawrence, 81 N.C. 522, where also there was an illegal 
sentence imposed, the court held that the defendant should be re- 
manded to the Superior Court that a proper jtdgment should be im- 
posed upon the verdict. In  the present case there was not any illegal 
sentence imposed, but there was a failure to impose any sentence upon 
the verdict which was left standing upon the dccket. 

Upon receipt of the certificate of this opinion, a writ will issue against 
the defendant on which he may give bond for his appearance a t  the 
next term of the Superior Court of Cherokee t h ~ t  sentence may be im- 
posed upon the verdict of guilty in compliance with law. 

The judge in this case properly told the jury that if they acquitted 
Hall they would necessarily acquit Haney also, as the indictment was 
for aiding and abetting Hall in the murder of Dean, but as Hall's crime 

stops short of the greater offense through interfering circum- 
(814) stances, the defendant Haney, as the jm-y properly held upon 

the evidence, was a t  least guilty of aiding and abetting in the 
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lesser offense of manslaughter. Indeed he seems to have done fully a s  
much of the shooting as Hall, if not more, according to the testimony. 
I n  S.  v. Cloninger, 149 N.C. 567, i t  was held: ( V l i e n  one of the pris- 
oners was present a t  the time when tlie deceased was killed, and, with 
the others, followed deceased, cursing him, and got a baseball bat away 
from him, with which another person struck the fatal blow, there is 
abundant evidence to sustain his conviction of manslaughter as an 
aider and abetter." 

The same principle is laid down in S. v. TYorley, 141 N.C. 764, where 
tlie court charged that ,  "If Clem Worlcy aided and abetted Thomas 
Korley in an assault on the deceased, then he would be guilty of mur- 
der in the second degree, lnanslaugllter or excusable homicide according 
as Thomas was guilty or excusable. T o  same purport S. v. Ow, 175 
N.C. 773. 

I n  Bishop New Crim. Proc., sec. 1285, n. 68, i t  is said that  a motion 
in arrcqt of judgment for a defect in a verdict lies only when the ver- 
dict does not conform to the indictment. If the verdict is wrong, the 
motion in arrest of judgment does not lie. Where the indictment is for 
being an aider and abetter in murder in the second degree, the jury 
could have so found or found, as i t  did, that  he was guilty as aider and 
abetter in manslaughter. I n  tlie work juqt quoted, sec. 1268, it is said: 
"But if the indictment is good and the arrest of judgment is because of 
wrong verdict, only the verdict will be vacated and a new trial will be 
ordered." But it is clear upon the above authorities, and upon the rea- 
son of tlie thing, that  here there Tyas no wrong verdict, but i t  TVRQ hased 
upon the indictment, and the only error n-as in the court arresting the 
judgment, which must be corrected by tlie defendant being brought up 
for sentence upon the vcrdict found by the jury, and ~ ~ l i i c l i  stands un- 
touched upon tlie record. 

Upon the evidence i t  seems clear that  both of tlie defendants were 
expecting an arrest from the parties whom they met on tlie road on 
account of the whiskey they had with them; e l ~ e  why should Hnll 11a~c. 
hidden tlie whiskey? The officer and his posse approached the defen- 
dents with the evident intention of arresting them. They made connnon 
cauqe as to thiq TI-lien thcy sari- the officers coming. K h e n  Hnney 
opened fire upon M7atson, it was a aignnl to Hnll, who waq further 
back, to take part in any difficulty, and he therefore ~ ~ r c n c h e d  tlie pistol 
from Dean and shot him. The judge thought that therc xvas sufficient 
evidence in the case to subinit to the juiy the question of Haney's guilt 
as the aider and abetter of Hall in his corilinission of murder in the 
second degree. The jury took the most lenient view of the case and con- 
victed tliein both of nianslauglitcr. The defendant Haney quotes 
S. 2). Eaves, 106 N.C. 757, wliicli liolds that:  "An arrcst of judg- (815) 
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nicnt can only be granted for dofect appearing upon the face of 
tlie record; or for the omission of some iliatier which ought to so 
appear." S. v. Hinton, 158 N.C. 623; S. v. Jenkins, 164 N.C. 527. But 
here is no defect upon the face of tlie record and no omission of any- 
thing which should so appear. There was no defect appearing upon the 
face of tlie record in this case, for tlie trial and the verdict as to both 
defendants were in accordance with law, and the State is entitled to 
have the judgment in arrest as to the defendant set aside that the 
proper sentence may be imposed upon the verdict. 

As to the defendant Haney, the judgment in arrest must be set aside 
and a writ will issue from the Superior Court cf Cherokee that he be 
brought before the next twm of thc3 Superior Court for sentence upon 
the verdict against him. 

As to the defendant Hall we find 
No error. 

STACY, J., dissents. 

Cited: Dellinger v. Building Co., 187 N.C. 84'7; S. v. Beal, 199 N.C. 
296. 

STATE v. NASBY HARDIN. 

(Filed 2 June, 1922.) 

1. Judgments ,  Suspended-Sen tencecr imina l  Law-Inquiry--Courts- 
Jurisdiction. 

I t  is within the power of the court having jurisdiction of a criminal ac- 
tion to suspend judgment on ~erd ic t s  of convictiol for determinate periods 
and for a reasonable length of time, conditioned cn good behavior, and the 
court so acting may in its sound discretion conclnsively determine from 
time to time whether the conditions have been uiolated, except where the 
instance being inquired into has been determined for the defendant by the 
jury, or other competent tribunal having jurisdiction of the criminal affense 
which is tlie sole basis of the present inquiry, in rvhicli event the result of 
the fornier action will be controlling. 

2. Judgments ,  Suspended-"Good Behaviorw-Criminal Law. 
Where the court within the proper esercise of it!: authority has suspended 

judgment upon conrirtion of the defendant in a criminal action, the term 
"good behavior" signifies that his conduct will be such as the lam authorizes, 
in contradistinction to bad behavior punishable by the lam. 
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3. Judgments, Suspended-Investigation-Findings. 
I n  order for the court ha\ iug jurisdiction to in111o.e a ralid sentence upon 

a suqended jutlgnleiit in a criliiinal action, i t  iu l~s t  be ~ r o l ~ e r l y  establiqhed 
b r  1)ertineut testimo11~- tha t  the conditions upon \vhich the jndgmcnt had 
been su5l)ended had bevn broken by the defendant. 

4. Same - Ultimate Facts - Intoxicating Liquors-Spirituous Liquors- 
Statutes. 

Findings of thc trial judge, ill in~l~osing a sentence on the defendant nn- 
(lor a snq~entletl judgnlent, t h ~ t  the defendant had manufactureil and had 
in his l~ossession 1,X gallons of wine. and had bonglit gra l~es  t l i~ re fo r  in an- 
otlier county, autl ~ c ~ s o ~ ~ s  liad 11een s e w  coiriing froln his 11lac.e intosic;~trd.  
a r c  insufficiellt for the inilwsirion of tlie scntcnce, the manlnfacturc of n i n e  
from grapes not being l)roliil)itetl by tile Stxte law (C.S. 3:36T). and the nirre 
possessiou, alilws for  the 1171rl1oses of sale, h ~ i n g  lawful. S o r  is i t  p i . i i i ~ r t  

furic eride11c.e of guilt if the wine had been manufactured from grapes 
gron-n on the ow~ler 's  pre~iiises. C.S. 3379. 

5. Same-Inferences. 
'The findings of thc trial judge on imposing a sentence uudcr a suywnded 

jutlgrue~lt in a c.riuiinal action a r e  insufficient wl~erc  they only p e r ~ i ~ i t  the 
iliference of a breach of the condition. and do riot find tlle ultimate fact of 
qnill ill infringing the crinlinal Ian r of the State. 

6. Judgments, Suspended-Illvestigation-Courts3urisdiction-111ferior 
Courts. 

The jndge of the Superior Court h a ~ i n g  jnrisdictioa is not concl~~dctl  in 
(leternlining IT-llether tllc defendant has broke11 the condition a~nlesetl  to 
a susl~ended j ~ ~ ( l g u ~ ~ n t ,  and   as sing sentelice tl~ereulicler. by :I juclgnient of 
n rccortler's c.orlrt not 11ar-illy jnrisdiction. ncqnitting the dcfend;~nt of the 
oflclise under in~estigatiou.  

7. Judgments, Suspended - Sentence - Federal Law - F'indings-Infer- 
ences-Irltosicatin~ Liqnor--Spirituous Liquors-Finclings. 

The ST'III Alnc~nt1111ent to the Constitution of the Unitcd States, and 
Vo l s t~ad  Act tlesi#netl to 11l;ll;e i t  effective, does not co~lilenlu or make nn- 
lawful the manufacture of liquor for cert ;~in slwified ~ ~ ~ i r l ~ o s o s ,  or under 
certain conditions, :~ntl a fillding of the judge of t l ~ c  Snpn'ior Court that the 
defe~idant, unt1t.r a susl)endecl judgment, h ; ~ l  mai~ufnctured large quantities 
of n-in?. is not sufficient upon wiiich lw may l m s  the spntelice, upon condi- 
tion broken, the ultiuiatc~ fact of guilt not 11nving 1w11 fonnd by him. S .  v. 
Yatcs. u i ~ t c .  Z 3 .  c o ~ i c r r ~ ~ h g  tlw exercise of the l~ardoning pulyer rested by 
our Constitution in tlie Go~ernor ,  cited and distinguished. 

8. Same-Courts-Juriscliction. 
The State conrts ha re  no jurisdiction o\-er offenses arising esclusirely 

under the ST'III A~uendl~lent  to the Constitution of the United States ant1 
the Volstead Act passed for its enforcement; and where the State court 
has s~~slrerltletl jutlgliient : lgni~~st  the defendant co~iditiolied on his pootl be- 
ha\-ior. this \\-itllont 1110re slionld lle considertd only in conn~ction with tlle 
State etatutrs on tlie subject of l~rohibition, that  our courts 11nr-e j~~r is t l ic t ior~  
alone to enforce, and not with refcrenee to the Federal law on the subject. 
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9. Judgments, Suspended-Sentence-Collateral Agreement -Attorneys9 
Fees-Double Punishment. 

A sentence imposed under a suspended judgment in a criminal action 
upon condition of good behavior broken, is not otjectionable as double pun- 
ishment for the same offense, by remon of the fact that the defendant had 
performed his agreement to reimburse the private prosecutors for money 
they paid in attorneys' fees in the action. 

10. Appeal and  E r r o r  - Suspended Judgments  -. Case Remanded - Pro- 
cedure. 

Where the Supreme Court has reversed the acfion of the Superior Court 
judge in imposing a sentence under a suspended judgment in a criminal 
action, for an insufficiency of finding as to the defendant's ultimate guilt, 
the juclgment will be set aside and the cause remanded to be proceeded with 
according to law. 

CLARK, C.J., dissenting. 

APPEAL by defendant from Kerr, J., a t  November Term, 1921, 
(817) of ROBESON. 

On the hearing i t  was made to appear that, a t  July criminal 
term preceding, defendant was convicted or submitted to an indictment 
charging him and three others with the crime of assault with intent to 
kill one Burnett. At said July term the following entries appeared upon 
the record: "With the consent of the solicitor, all the defendants, in- 
cluding the defendant Hardin, submitted to the crime of assault with 
a deadly weapon. Whereupon prayer for judgment was continued upon 
the payment of the cost, the defendant agreeing to pay $200 to the 
private prosecutors to reimburse them for counsel fees paid out in 
prosecution of this cause, which has been paid, together with the cost." 
And thereupon order was made in the cause as follows: "Prayer for 
judgment continued by consent upon payment of the cost; defendants 
to appear a t  each criminal term of this court for two years and show 
that they have been of good behavior and not oiolated the law in any 
respect." The case on appeal then proceeds with the further statement 
that, "On Friday preceding the convening of the November Criminal 
Term, 1921, of the Robeson Superior Court, tEe defendant was tried 
before David H.  Fuller, recorder of the Lumberton District, upon two 
indictments, one charging him with having mcre intoxicating liquors 
in his possession than is allowed by law, and another indictment charg- 
ing him with having sold intoxicating liquors contrary to law. The de- 
fendant plead not guilty to both these indictme~ts, and the same was 
tried before a jury and the defendant was acq~i t t ed  on both charges; 
thereafter, to wit, on Monday, the first day of the November Criminal 
Term, 1921, of the Robeson Superior Court, the solicitor prayed judg- 
ment against the defendant upon the indictment Iried a t  the July Crim- 
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inal Term, 1921, of the Robeaon Superior Court, in which prayer for 
judgment was continued, as set out in the record. Upon this prayer for 
judgment by the solicitor, and upon statements of the sheriff and dep- 
uty sheriff, upon wliich the facts stated in the following judgn~ent were 
found, the court entered the following judgment: "At the July 
terni of this court, 1921, tlie defendant Sasby  Hardin was con- (818) 
victed by the jury of an asau l t  ~vith intent to kill Lacy Bur- 
nett. Prayer for judgment was continued for two years by consent and 
upon payment of cost. At this term of the court the defendant was 
called to appear and show cause that he had been of good behavior. It 
appeared to tlie court and the court finds as a fact that the defendant 
had manufactured and had in his possession more than 150 gallons of 
wine; and that the defendant 11ad bought grapes in Bladen County; 
that persons had drunken of the said wine, and numerous persons had 
been seen going to and from the home of the said Nasby Hardin in- 
toxicated. The said Nasby Hardin mas indicted upon the attached 
warrant and tried by Recorder D. H. Fuller and jury; found not guilty, 
and these are the same charges in above findings. Thereupon the court, 
on motion of the solicitor, S. B. iUcLean, of this district, sentenced the 
said Nasby Hardin to be confined in the county jail of Robeson County 
for a terni of twelve months, to be ~vorked on the public roads of 
said county." Defendant excepted and appealed. 

Attorney-General Manning and Assistant Attorney-General Nash for 
the State. 

Britt $ Britt and McLean, Vnrser ck Stacy for defendant. 

HOKE, J. The power of a court having jurisdiction to suspend judg- 
ment of conviction in criminal cases for determinate periods and for a 
reasonable length of time is fully recognized in this jurisdiction. S. v. 
Hoggard, 180 N.C. 678; S. v. Greer, 173 N.C. 739; 8. v. Tripp, 168 
N.C. 150; S. v. Everitt, 164 K.C. 399; S. zl. Crook, 115 N.C. 760. And 
these and other cases on the subject hold, also, that the ~uspended 
judgment may be on the condition of good behavior of defendant for 
like determinate and reasonable periods of time, and that on inquiry 
duly instituted, the court having jurisdiction, and hearing the matter, 
may in its sound discretion determine for itself whether the conditions 
have been violated. S.  v. Greer, supra; S. u. Tripp, supra; S. v. Everitt, 
supra. A position that is modified, however, wilcre it is properly made 
to appear that a defendant has been acquitted by the jury or other 
competent tribunal having jurisdiction of the criminal offense which is 
the sole basis of the proceedings. As to that fact, and to that extent, 
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the court or judge hearing the matter of the suspmded judgment should 
be concluded. 

The authorities are to the effect further that  where a judgment has 
been suspended on condition of payment of cost arid good behavior, etc., 
the term "good behavior," by correct interpretatio?, means conduct that 
is authorized by law and bad behavior such as the law will punish. 

In re Spencer, 22 Federal Cases, No. 13233, pp. 921-922. And 
(819) that in order to a valid sentence on such ~uspended judgment it 

must be properly established by pertinent testimony that the 
conditions have been broken within the meaning and purport of the 
above principle. S. v. Hilton, 131 N.C. 687. Applying the doctrine, as 
set forth and approved by these authorities, the sentence of tlie court 
inlposing judgment on the defendant cannot be upheld, for i t  appears 
neither by evidence nor finding of the court that there has been any 
breach of tlie criminal law of the State on the part of the defendant 
since said judgment was suspended. 'I?rue, his Honor finds that defen- 
dant had manufactured and had in his possession as much as 150 gal- 
lons of wine. That defendant had bought grapes in Bladen County and 
persons had bcen seen coming from his place intoxicated. But the man- 
ufacture of wine from grapes is not prohibited by the laws of this State. 
C.S. 3367. S o r  is the possession of any quantity of wine an indictable 
offense, unless held for purposes of sale. C.S. 3379 And though the sec- 
tion last cited malies the possession of more than three gallons of wine 
prima facie evidence of guilt, it seems that neithtlr the section nor the 
rule of proof prevails as to  vines made of grapes grown on the premises 
of the holder. While tlie facts as found by his Honor may permit and 
perhaps justify an inference of guilt, the ultimate fact of guilt has not 
bcen found by him, nor is it other~f-ise establisked the only tribunal 
vliich has undertaken to make a finding on the question, to wit, the 
recorder's court, having found defendant not guilty of any criminal 
offense. On the record, such action of the recorder's court may not be 
considered as controlling on the present hearing, from the fact that such 
court did not have jurisdiction of the offenses charged, the punishment 
on conviction being discretionary, and the jurisdic1,ion of said recorder's 
court for offenses of this character being restricted to cases where the 
punishincnt may not exceed a fine of $200 or imprisonment for one 
year, but it no doubt afforded a reason for the hesitation of his Honor 
in declaring the defendant guilty. 

I t  is urged in support of the present judgment that n-hile the facts 
found by his Honor may be only evidential as to a breach of the crim- 
inal laws of the State, they are sufficient of themselves to amount to a 
finding as to a violation of the Federal regulatiois on this subject as 
contained in tlie Eighteenth Amendment and the Volstead Act, passed 
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by Congress with the view and purpose of making tlie amendment 
effective. Speaking in general terms, this Eighteenth Amendment pro- 
hibits within tlle te r r~tory  of the United States the manufacture, sale, 
or transportation of intoxicating liquors for beverage purposes. And the 
Volstead Act, designed, as stated, to iilake this arnendiilent effective, 
makes it a criniinal offense to manufacture such liquors for the pur- 
pose indicated. The iiianufacture of intoxicating liquors for other 
and certain spec~fied purposes is not condcinned e~ thc r  by thc (820) 
prohibition aillentilllent or tlic act oi Congress, the statute, lion-- 
ever, providmg that  in order to a lawful inanufacture, there m u d  be a 
permit froin the Revenue Department of the Government. Even under 
the provisions of the Federal  la^^, therefore, the findings of his Honor 
fail to declare the ultimate fact of defendant's guilt, in that  it nialies no 
reference to the purpose of defendant in inanufacturing the 150 gallons 
of wine, nor is it dec!ared whether defendant had or had not a valid 
permit for the purpose. Apart from this rve have held in two or more 
recent cases that  the State courts arc ~ ~ i t h o u t  power or jurisdiction to 
administer the provisions of tlie Volstead Act. S. v. Barksdale, 181 K.C. 
621; 8. v. Helms, 181 K.C. 566. 

When the State court, therefore, suspended judgment on condition 
that  the defendant should be on good behavior, that  is, should not break 
the law for two years, this, without more, should be construed as mean- 
ing the State law, the only law the court had jurisdiction to enforce, 
and where i t  appears tha t  the defendant is keeping or has kept that  
law, i t  is both right and just that the State authorities should keep faith 
with him and forbear an  imposition of sentence. 

Again it is contended that  the present judgment finds support in X. 
v. Yntes, ante, 753,  a decision made a t  the present tenn, in which the 
power of tlle Governor to  annex conditions of siinilar import to a par- 
don granted by him, the power being uplield in a forcible and learned 
opinion by Associate Justice Adanzs. I n  that  case the applicant had 
been condemned by the law, and the Governor was in the exercise of 
the prerogative of niercy, under a constitutionxl power containing ex- 
press provision that  except in case of impeachment the Governor could 
grant pardons, coinmutations, etc., under such conditions as he may 
see proper. Acting in anielioration of defendant's condition, the Gov- 
ernor is purposely made a lam unto himself, subject to the limitation 
that  tlie conditions imposed must not be "illegal, iiilmoral, or inipos- 
sible of performance." 

But not so as to the administration of the law by tlie courts. Here 
the judge sits in judgment and not in the exercise of mercy. H e  can 
only proceed along fixed and well ordered lines, that  a citizen, defen- 
dant  or other, may know his rights, and while he keeps faith, these 
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rights must be recognized and preserved to him. In  this case, as we 
have seen, judgment was suspended with the understanding that he 
would pay the sum of $200 to  the counsel who had prosecuted him. 
This he has paid, and on the condition that he be of good behavior, that 
is, that he do not violate the State law. This cordition he has thus far 
kept, so far as the record has established, and for anything that  now 
appears, he is not subject to sentence. 

We are not inadvertent to the position urged for defendant 
(821) that he may no longer be punished under this conviction by rea- 

son of having paid the $200 as counsel fee, pursuant to his 
agreement made a t  the July Term, 1921, on the principle that a defen- 
dant may not be twice punished for the same offme.  But the principle 
invoked, in our opinion, has no application to tl-e facts of this record, 
i t  appearing that such payment constituted no part of any judgment 
against defendant, but was paid in pursuance of his agreement to  that 
effect, and the prayer for judgillent being expressly continued on condi- 
tion of defendant's good behavior for two year:,, which time has not 
expired. Such a prayer being made for the amelioration of his condition, 
and presumably with his consent. S. v.  Everitt, supra; S ,  v .  Hilton, 
supra; 8. v .  Crook, supra. 

For the reason stated, the judgment against tht: defendant will be set 
aside, and the cause remanded to be proceeded with in accordance with 
this opinion, and the Superior Court will inquire rind determine whether 
there has been such a breach of the State law on the part of defendant 
as will justify and uphold a sentence on the eusrended judgment. 

Remanded. 

CLARK, C.J., concurs in the body of the opinion of the court, but 
dissents from the conclusion. In this cause the cefendant having been 
convicted by a jury, at  ,July Criminal Term, 1921, of the Superior Court 
of Robeson, of tlie crime of assault with a deadly weapon, with intent 
to kill, by the consent of the solicitor and the dcbfendant an entry was 
made in the cause as follows: "Prayer for judgment continued by con- 
sent upon payment of costs; defendant to appear a t  each criminal term 
of this court for two years and show that he has been of good behavior 
and not violated the law in any respect." 

At the very next term of the court, in Novemlt)er, 1921, upon prayer 
of judgment by the solicitor and upon statement of the sheriff and 
deputy sheriff, upon which the facts stated in the following judgment 
were found, tlie court entered the following judgment: "At the July 
term of this court, 1921, the defendant, Nasby Ilardin, was convicted 
by the jury of an assault with intent to kill Lacy Burnett, prayer for 
judgment was continued for two years by consent and upon payment 
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of costs. A t  this term of the court the defendant was called to  appear 
and show cause tha t  lie had been of good behavior. It appears to  the 
court, and the court finds it a fsct, that  tliis defendant had manufac- 
tured and liad in his possession as much as 150 gallons of wine, and tha t  
the defendant had bought grapes in Bladen County; that  persons had 
drunken of tlie said wine, ancl numerous persons had been seen going to 
and from the home of the said Nasby Harclin intoxicated. Thereupon 
tlie court, on motion of the solic~tor, S B. Mac lean ,  of tlus 
district, sentenced the * a d  Kasby Hardin to be confined in the (822) 
county la11 of Roheson County for a tmii of 12 niontlis, to  be 
worked on the public roads of said county." 

Upon the said finding of facts by  the judge, the only question tha t  
can arise is mhetlier the defendant has kept the conditions upon which 
the sentence was suspended a t  the previous term, that  is, has lie been 
"of good behavior and not violated the law in any respect." 

The  Constitution of the United States prorldes as  follows, ilrticle VI 
(2) : "This Constitution, and the laws of the United States which shall 
be made in pursuance thereof, . . . shall be the supreme law of the 
land and the judgcs in every state shall be bound thereby, anything in 
the Constitution and l a w  of any state to the contrary notwithstand- 
ing." This is an injunction upon every state judge which in his oath of 
office he is sworn to obey as  the lughest law, any state constitution or 
 la^^ to the contrary notwithstanding. 

The Eighteenth Amendment to the United States Constitution pro- 
vides: "After one year from the ratification of tliis article, the manu- 
facture, sale, or transportation of intoxicating liquors within, the im- 
portation thereof into, or the exportation thereof from the United 
State.., and all territory subject to the jurisdiction thereof, for beverage 
purposes is hereby prohibited." Eect~on 2 of that  article prorides: "The 
Congress and the several states 4iall have concurrent power to enforce 
this article 1)y appropriate legislation"; and the T'olsteatl Act, paised 
in pursuance of that  amendment, in section 3, makes it a crirni~lal 
offense to lnanufaclure intoxicating liquors, and defines wine to  be In- 
toxicating liquor, and provides furtllcr t ha t  in order to be a lawful 
manufacture there niust be a permit from the Revenue Department of 
the Governinent. 

As the Constitution of the United State*, and the laws made in pur- 
suance thereof, are the highe>t law of this land, the trial judge collld 
not have held that  these facts found by him were not a breach of the 
conditions upon which judgment had been suspended, ancl that  the de- 
fendant liad been "of good belinvior and had not violated the law in 
any respect." H e  had violated the highest lam known to this Country, 
the Constitution of the United States, and the laws made in pursuance 
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thereof. I t  mas suggested in the argument here by tlie defendant's coun- 
sel tha t  tlie defendant might have procured a permit from tlic Unlted 
States Revenue Department to make this wine, but there is no such 
suggestion in the evidence, or in the record, and being a matter in de- 
fense, i t  cannot be assumed. The burden mas upon the defendant to 
allege and to prove the exception that  ~ o u l d  take him from under the 
statute which denounces such condu17t. This is a n  elementary and un- 
contradicted principle of criminal law. 

It was further suggested by counsel that  the judge did not 
(823) find as a fact that  the defendant had violated the  law, but when 

the court found that  the defendant "had manufactured and had 
in his posesssion as much as 150 gallons of wine; tha t  he had bought 
grapes in Bladen County and numerous person: had drunken of said 
wine and had been seen coming froin his place intoxicated," he found 
him guilty of the acts denounced by the law as a crime. It was unneces- 
sary for the judge to give a title to the offense or to add more than this 
statement of acts which the defendant had committed and which were 
violations of law. 

It was suggested that  this Court does not execute the laws of the 
United States, but the contract of the defendant upon which this judg- 
ment mas suspended was that  he should not violate the law in any 
respect, and if there had been a State statute expressly authorizing the 
defendant to nlanufacture wine and buy grapes and sell the wine, i t  
would have been a nullity in view of the United States Constitution, 
Art. VI,  sec. 2, t ha t  the Constitution and the laws of the United States 
in pursuance thereof '(shall be tlie supreme law of the land, and the  
judges in every state shall be bound thereby, anything in the constitu- 
tion and laws of any state to the contrary notwi;hstanding." 

It should he noted that  the defendant is not 3n trial for the manu- 
facture and sale of wine, but  had already been convicted by a jury for 
an  assault with intent to kill. Tha t  verdict stands. Judgment thereon 
was simply slcspended upon a contract that  he should not violate the 
law "in any respect," and a breach of the law, whether i t  is municipal, 
State, or Federal, is a violation of the law, and of the obligation "of 
good behavior." It is not rcquired that  the breach of the law shall be in 
any one particular respect. I t  is true that  the State, except in a few 
cases, docs not enforce the Federa! l a m ,  but when the Eighteenth 
Amendment forbids doing the things which the defendant has done, it 
strikes out any state statute, or any proviso in :L state statute, if there 
had been any, whicli would permit such things to be done, and they be- 
come non-existent in the state statute. 

It was contended by the defendant that  C.S. 3367, permits wine and 
cider to  be manufactured from grapes, berries, fruits, etc., but  i t  must 
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be noted: (1) Tha t  this proviso was enacted long before the ratification 
of tlie Eighteenth Amendment, and the enactment of tlle Volstead Act 
has had the effect of striking out  the permission given by tha t  proviso 
just as  the Sineteenth hnxndinent  struck the word "n~ale" out  of every 
state constitution as a qualification for voting. And, besides, C.S. 3378, 
a later enactment, forbids in any inanner "handling spirituous, vl- 
nous, or malt liquors in this State"; and C.S. 3379 (2)  makes i t  przma 
facie evidence of violation of law to  possess inort than three gallons 
of spirituous liquors a t  any time. That  section, without t ha t  proviso, 
ah-olutely forhids any one "to manufacture, or in any manner 
make or sell, or otlicm-:be clispose of for gain, any spirituous, 182-1) 
vmoub, fcrmentcd, or nlnlt liquors or intoxicating bitter; witliin 
the State of Korth Carolina"; and as  the superior law has stricken out 
t ha t  proviso, even if the defendant were on trial in a state court for 
this offense, he would be guilty, for the proviso cannot poslbly exeinpt 
him. To do tliat would be to hold tha t  the State ac t  can nullify the 
Federal Constitution and the laws cnactetl in pursuance thereof; (3)  
even if the State could thus nullify tlle provisions of the Federal amend- 
ment and statute, stdl it 11-ould have been incumbent upon the defen- 
dant, if on trial, to allege and to set up tlle fact tliat this wine was 
manufactured by him, and that it  as not drunk (in the language of 
the proviso itself) "upon the preniises." Our statute, C.S. 3368, as well 
a. the TTolstead Act, both prescribe that  wine is an  intoxicating liquor. 

I concur in the opinion of the Court that  the action of tlie recorder in 
finding the dcfcndant not guilty is no eitoppcl upon the action of the 
Superior Court putting in operation a su~pended judgment, and which 
cannot be interfered with by juclgiilent in the recorder's court. S. v. 
Gwer, 173 S .C.  7.59, ~vhich, besides, has no juristliction. S .  v. IIzcks, 
179 S . C .  733. 

If a inan conmiits a homicide it may be that  i t   as done in the heat 
of passion or to avenge a fancied or real wrong done hiin; if he commits 
larceny, rt may be done under the strong influence of hunger of himself 
or his n-ife and c!iildren; if he coinmit. rape, it may be u n d ~ r  the in- 
fluence of pas>ion; and :o of niany offenses againbt the Ian- there may 
be found more or 113.; extemmting circumttances; but t ha t  cannot bc 
said of this offense. T o  violate the Ian- in this ie-pcct the illan does not 
act froin passion or strong i i ~ i ~ ~ u l s e ,  or any nece-itp. H e  proceeds upon 
the iilost sordid ba~i ; ,  and deliberately, wit11 preparation and secrclcy, 
violates tlw l a ~ v  of lns Country, for the sordid p i p o s e  of gain. Neither 
is tlli. R bllglit offenw. I t  coines as near treason as any in the calendar, 
for ~t sets a t  defiance the solemn cnactinent expres-ini. the liiglieat and 
n i o ~ t  deliherate n-ill of the supreinc povver of this Country. It was not 
enacted in haste, but  after nearly a century of discussion and debate. 
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It was considered of sufficient iinportance to the public welfare to  be 
enacted by a two-thirds vote in each House of Congress, and was then 
ratified by the Legislatures of 46 out of tlie 48 states in this Union. It 
mas enacted to lessen poverty and crime and other matters detrimental 
to the public welfare. Every voter, as well as every office holder, has 
sworn to maintain tha t  provision as the highest law between tlie two 
great oceans. Every state judge has m o r n  to support such provision, 
"tlie constitution and laws of any state to the contrary notwithstand- 
ing." The learned judge who tried this case was acting in the perform- 

ance of his duty in calling down upon the head of this defendant 
(825) punishment for the high crime of ~vhich he had been convicted 

and judgment on which, a t  his request, had been suspended upon 
a pledge that  for two years this defendant woul j  not violate the law 
in a n y  respect upon penalty of the suspended judgment being put  in 
force. 

Judge Kerr having found the facts above set out, properly held tha t  
the defendant had not kept his obligation "no t  t o  violate the law in a n y  
respect," for he had violated the highest law, nhich even an  express 
State statute could not nullify - much less could a proviso as to facts 
unalleged and unproven do so, and the judge did his duty in revoking 
the suspension of the judgment when the defendant had so speedily 
broken the conditions upon which i t  had been suspended. 

It was once an  accepted saying that  "the King's writ does not run in 
Connaught" - a  wild, lawless province in the we:k of Ireland. But  the 
Constitution and laws of the United States are as much authority in 
North Carolina as anywhere else throughout tl-e Union. The Judge 
having found that the defendant had "bought grapes in another county, 
had manufactured as m u c h  as 150 gallons of wine, tha t  numerous men 
had drunken of this wine, and had been seen coming from defendant's 
place intoxicated," if it was error for the judge in this case to hold that  
the defendant had broken hie obligation (on which the judgment 
against him had been suspended) "not to violat: the law in any re- 
spect," then the l a w  of the United States, set out in the  Volstead Act, 
do not "run in North Carolina," and i t  would not be "a violation of law 
in any respect" for a great corporation to buy grapes all over the State, 
manufacture many thousands of gallons of winc that  numerous men 
should drink of that  wine and be seen coming from their factory intox- 
icated. The sole difference is tha t  here the defendant, alreadv convicted 
of a serious crime with a judgment suspended on condition he shall be 
of good behavior and "not violate the law in any rmespect" has manufac- 
tured as m u c h  as 150 gallons - how much more than tha t  does not ap- 
pear. 
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Lakey, 191 N.C. 575; S.  21. Edwards, 192 N.C. 323; S. v. Gooding, 194 
N.C. 272; S, v. Schlechtcr, 194 N.C. 279; 8. v. Vicliers, 196 X.C. 241; 
S. v. Smith, 196 N.C. 439; S. v. Rhoda ,  208 N.C. 243; S. v. Ray,  212 
N.C. 750; I n  re Smith, 218 N.C. 463; S. v. Calcutt, 219 N.C. 560; S. v. 
Cagle, 221 K.C. 131; S. v. Rogers, 221 X.C. 464; S. v. Pelley, 221 N.C. 
499; S. v. Kmg, 222 K.C. 141 ; S. v. Xzller, 223 K.C. 215; 8. v. Graham, 
225 N.C. 218; S. v. Marsh, 225 N.C. 651; S. v. Jackson, 226 N.C. 68; S. 
v. Bozcser, 232 N.C. 416; S. v. Millner, 240 K.C. GO5 ; S. v. Barrett, 243 
N.C. 688; S. v. Guffey ,  233 K.C. 43. 

STATE o~ R E ~ l n o l v  o r  R. D. LOT71SGOOD. TRI.ASURER, ETC., AKD THE BOARD 
O F  COJIMISSIONERS Ol? CHEROICEI.: COUSTY ET AL. V. P .  C. GESTRY 
a m  UNITED STATES FIDELITY XSD GUARANTY COMPANY. 

(Filed 2 June, 1022.) 

The provisions of chapter 101, Public Laws of 1017, allowing 5 per cent 
to sheriffs for tlie collection of taxes upon an aiuount not exceeding fifty 
thousand dollars, and in excess thereof 2Y2 per cent, etc., expressly excluded 
sheriffs whose compensation n a s  fixed upon a salary bai i s ;  afterwards 
modified by the laws of 1910, but declared by the extra session of the  Leg- 
islature of 1920, ch. 1 ,  see. 10. a s  not to repeal any local or general law 
regulating the salaries or fees of county officers except so f a r  a s  such local 
or general la\\ .: n e r e  in conflict with the provi.ions that  qheriffs should re- 
c e i ~ e  5 per cent on all  pr i~i leqe  or license fees collected, etc. : Held,  the fees 
to be paid the sheriff a r e  under legislative coi:trol, and a sheriff upon a sal- 
a ry  basis n h o  received tlie tax book for 1920, after the lams of 1920 were 
effective, is not entitled to any commissions on taxes collected for tha t  year 
that did not f d l  within tlie exception made by the statute. 

2. Same-Extension of T ime  for Set t lement .  
Where the sheriff has been put upon a salary basis for the collection of 

taxes for a certain year, and time for settlement has been extended by the 
county commissioners to a follov-img Fear. wherein his compensation has 
been placed by legislative enactment upoli a fee basis, the extension of the 
time mas a matter of grace and did not fall within the prospective intent 
of the later statute a s  to commissions allowed for the sheriff's compensa- 
tion. 
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3. Same-Settlement-Penalties. 

The Legislature has the power to impose penalties on the sheriff for his 
delay or failure to make settlement with the proper county authorities 
within a stated time, and while statutes of this charxter  should be strictly 
construed, no interpretation is required beyond the plain meaning of the 
statute clearly expressed, or exempt the sheriff froin the payment of the 
penalty when he has failed to have obtained an estension of time from the 
county commissioners as required by the statute in such cases. 

Where a sheriff of a county has failrld to make settlement of money col- 
lected for taxes, as required by law, but: has unsuccessfully sought to obtain 
an estension of time from the county commissioaers;, he may not success- 
fully resist the statutory penalty under the prorisioi s of C.S. 8050, on the 
ground that the county board of commissioners had not appointed a com- 
mittee to audit the acco~mt between him and the treasurer. especially when 
the conlnlissioners had appointed a special auditor who could have acted on 
the account a t  any time. 

5. Sheriffs - Taxes-Penaltles4udbpmt:nts-Actionrj-Facts a t  Issue - 
Issues. 

The penalty of $2.500 recorerable as  a forfeiture :gainst a sheriff under 
the prorisions of C.S. 8031, is where he fails, neglects, or refuses to make 
settlement or to render an account to the county lreasurer and auditing 
committee upoii demand; or his failure, neglect or refusal to pay over the 
amount rightfully found to be due after accouut had or settlenlent made; 
and n recorery of such l~enalty may not be properly allowed in a jud.gment 
upon an affirmatire finding, in an  action where the cause was heard and 
deterrnined upon tllr single question as to whether the defendant sheriff 
had failed to pay orer the amount which the plaintiff claimed to be due. 

STACY, J., did not sit. 

APPEAL by both parties from Brock, J., a t  April Term, 1922, 
(827) of CHEROKEE. 

Civil action heard on exception to referee's report. 
The defendant Gentry was sheriff of Cherokee County from De- 

cember, 1914, to December, 1920, and executed official bonds with the 
defendant United States Fidelity and Guaranty Coinpany as his surety. 

Suit was brought by the plaintiffs and pleadings filed. The case mas 
referred to S. W. Black, referee, before whom there was a repleader. 
The plaintiffs alleged that a settlement had been made with the defen- 
dant for 1919, and that the tax books for 1920 mere turned over to him, 
and that he had failed to account for $13,472.3E. The plaintiffs de- 
manded judgment for this sum and $2,500 as a penalty for failure 
promptly to n ~ a k c  settlement. 

The defendant alleged that he had settled for 1919 under protest, 
without deducting his commissions; that he was entitled to $4,834.63 
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as  con~n~i s ions ,  and that  he was ready to settle the taxes for 1920 if 
allowed proper credits, including commissions. H e  alleged also that  the 
board of cornniissioners had failed to appoint an auditing committee, 
and that  he had never been able to settle; tha t  there Tvas due him $2,- 
053.18 on the current funds and $387.42 for special bridge fund for 
1918. The plaintiffs filed a replication denying these allegations. 

The referee filed his report 31 Jlarch,  1022, to  which there mere ex- 
ceptions. His Honor adopted almost a11 the referee's findings of facts 
and all his conclusions of lam, sustained certain exceptions and rendered 
judgment. Both the plaintiffs and the defendants excepted and appealed. 

J. H. McCalL, J .  D. Mallonee, and Dillard & Hill for plaintiff. 
J .  12;. Moody, Donald Witherspoon, E. B. Al~orvell, and Harkins & 

T'an Winkle for defendants. 

ADAMS, J. The defendant Gentry insists that  he is entitled to a 
co~ixnission of 5 per cent on the first $50,000, and 2% per cent on any 
additional amount collected by him as taxes for the year 1920. I n  No- 
vember, 1918, he was reglected sl~eriff for a term of two years and was 
inducted into office in December. H e  received the tax books for 1920 
about 1 October. Public L a m  of 1917, ch. 234, sec. 101, contains this 
proviso: "This act shall not apply to  or affect the compensation allowed 
shenffs of the counties who receive salaries for the collection of taseq." 
The Legislature of 1919 struck out this proviso and modified the com- 
pensation allowed shenffs for such collection. A t  the extra session of 
1920 an act  was passed declaring that  i t  was not the object of the 
anlcndinent of 1919 l o  repcnl any local or gencral law regulating 
the  d ~ i y  or fees of county officcr- except .o far as such local (628) 
or g4'11(1-,:1 ~ R T T .  T T C T C  in ronfllct ~ v ~ t l l  tile lrovi-ion that  shenffs 
should receive for their own use a commiqsion of 5 per cent on all privi- 
lege and license taxes collected under Schedule B of the Revenue Act, 
and that  it sl~ould be deeined and held that  all such local or general 
acts regulating the salary or fees of county officers had continued In full 
force, except in the respect indicated. Public L a m ,  Extra Session 1920, 
ch. 1, sec. 10. This act, ratified 26 August, 1920, was in effect ~vhcn the 
defendant Gentry received the tax book for that  year, and as he was 
paid a salary in full compensation for his service;: as tax collector, and 
as his fees were subject to  legislative control, he is not entitled to the 
coinmissions claimed. Public-Local L a m ,  1913, ch. 63, sec. 6. 

This conclusion is not affected by the provisions of the Public-Local 
Laws of 1921, ch. 523, sec. 1. The extension of time for the settlement 
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of county taxes to the first Monday in May was a r ~ a t t e r  of grace, and 
was obviously not included in the t e r m  of the s t a t ~ t e ,  which was pro- 
spective in its operation. 

The second question relates to the penalty of 2 per cent per month. 
"The sheriff or tax collector shall pay the county iaxes to the county 
treasurer or other lawful officer. He  shall a t  no time retain over $3,000 
for a longer time than ten days, under a penalty of 2 per centum per 
month to the county upon all suins so unlawfully retained, and shall, 
on oath, render a statement to the board of commissioners a t  their 
monthly meeting of the amount in his hands. On or before the first 
Monday of February in each year the sheriff shall account to the 
county treasurer or other lawful officer for all taxes due the county for 
the fiscal year, and on failing to do so he shall pay the county treasurer 
a penalty of 2 per centuin per month on all sums unpaid, and this shall 
be continued until final settlement: Prozlided, the board of county com- 
inissioncrs may in their discretion relieve the sheriff or tax collector of 
said penalty of 2 per centum per month upon payinent in full of the 
county taxes: Provided further, the county commis;ioners may extend 
the time of settlement of county taxes by the sheriff of the county to 
the first Monday in May." C.S. 8048. 'The time foe settling the taxes 
for 1920 was extended by the board of commissioners to the first 
Rfonday in May, 1921. Lloreover, the statute enacted for the benefit 
of Cherokee County provides that "all taxes must be collected and 
settled for by said sheriff and tax collector on or befxe the first day of 
May succeeding the year in which the same was listed." Public-Local 
Laws 1913, ch. 63, sec. 6. The judgment a l low interest from the first 
Monday in May, 1921. 

That the General Assembly is clothed with authority to impose pen- 
alties for the delay or failure of a tax collector to account is axiomatic. 

The power to coerce prompt collection and 'settlement of taxes 
(829) is no less necessary than the power to levy a rd  assess them, and 

both are essential to the maintenance of the government. Penal 
statutes, of course, must be strictly conrtrued, but jn the judgment of 
the court there is nothing that extends the construction of the statute 
beyond its plain meaning. The board of coinmissior~ers in the exercise 
of their discretion declined to relieve the defendant of the penalty, and 
rve discover no reason for holding that he should be exempted from the 
payment of the interest incurred by his default. 

The defendants demurred ore tenus,  and moved to dismiss the action 
on the ground that the board of comn~issioners h a l  not appointed a 
committee to audit the account between the sheriff and the treasurer. 
C.S. 8050. Under the circumstances disclosed by the record the motion 
cannot avail the defendant. Repeatedly beyond the ten-day limit he re- 
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tained money in excess of $3,000, and instead of accounting to  the 
treasurer, applied for an  extension of time for his settlement. Besides, 
section 8050 is not applicable. The board of conimissioncrs appointed a 
special auditor by whom tlie defendant's account could have been 
audited a t  any time. Public-Local Laws 1913, c11. 63, sec. 10. 

On the appeal of the defendants we find 
No error. 

ADAMS, J. The plaintiffs excepted to his Honor's refusal to permit 
recovery of $2,500 as a forfeiture to the State for the use of the county 
under the provisions of C.S. 8051. The exception is not tenable. The 
penalty prescribed may be recovered (1) where upon demand the 
sheriff fails, neglects, or refuses to make settlement or to render an  
account to the county treasurer and auditing committee, or (2) where 
after account had or settlement niadc the sheriff fails, neglects, or rc- 
fuses to pay over the amount rightfully found to be due. I n  the record 
neither of these conditions appears. Tlicre was a repleader before the 
referee, and in accordance with the amended pleadings, the caqe xvas 
heard and determined upon the single thcory that the defcndant (%ad 
failed to pay over" the amount which the plaintiffs claimed to be due. 
Davenpor t  v. J i c K e e ,  98 N.C. 500; Tt7illianzson v. Jones, 127 S . C .  178. 

On the plaintiffs' appeal there is 
No error. 

STACY, J., not sitting. 

SALLIE TRITT, A D ~ X I ~ T E A T R I X  OF CARL TRITT, ET AL. V. GLOUCESTER 
LUMBER COMPANT. 

(Filed 17 May, 1922.) 

Employer and Employee--Master and Servant-Negligenc~Instructions 
-Duty of Employer--Safe Place to Work. 

The d n t ~  of an en~ployer to 11rovide his ernplo~ee a safe place to work 
extends only to his esercise of ordinary care, and an instruction in the 
employee's action for damages alleged to hare been caused by the negli- 
gence of tlie defendant therein, is rerersible error, which omits this as a n  
element in the standard of duty, and in effect makes the duty an absolute 
or urlcol~ditional one. 
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APPEAL by defendant from Shazc, J., and a jury, a t  December Term, 
1921, of TRANSYLVANIA. 

Action to recover damages for negligently causing, the death of plain- 
tiff's intestate. There was denial of liability and plea of contributory 
negligence, and on issues submitted the jury ren3ered a verdict for 
plaintiff assessing the damages. Judgment on the verdict, and defen- 
dant excepted and appealed. 

Ralph Fisher, Lewis Hamlin, and Sutton & Stilzcell for plaintiff. 
Martin, Rollins & Wright and W .  E. Breese for defendant. 

PER CURIAM. There were facts in evidence tending to show that  on 
or about 4 June, 1921, plaintiff's intestate, an emsloyee of defendant 
company on the logging train in said county, while engaged in his 
duties as brakeman on one of defendant's trains, fell, or was thrown 
or jolted off said train and run over and killed. There was testimony 
on the part of plaintiff tending to show that  the falling from the train 
and the consequent death was caused by an  unusual, unnecessary, 
violent jerking of the train, and also because of the defective condition 
of the roadbed a t  the place of the injury. There was testimony for the 
defendant to the effect tha t  the roadbed was in s v m d  condition where 
the injury occurred, and further, tha t  there was no unusual or violent 
jerking of the train a t  the time. I n  submitting these opposing views, the 
court, among other things, charged the jury as follows: ((Now, the 
court instructs you that  i t  was the defendant's duty to  provide a rea- 
sonably safe place for the plaintiff to mork, and if i t  failed to provide 
such a safe place for him to mork, and in consequence of that  the death 
of intestate was caused, and those facts are found by the greater weight 
of the evidence, it is your duty to answer the issue 'Yes.' " It is the  
established rule in this jurisdiction that  the obligation to provide for 
employees a safe place to work, or a reasonably safe place to work, is 

not absolute, but it is required that the emdoyer  must do this 
(831) in the exercise of ordinary care, and a charge tha t  omits this as 

an  element in the standard of duty will bc held for reversible 
error. This is held in Gaither v. Cenzent Co., ante, 450, where the cor- 
rect position as approved and illustrated in numerous decisions is stated 
for the Court in an opinion by Associate Justice Adams. I n  deference to 
tha t  authority, which n-e regard as controlling on the facts of the present 
record, we are of opinion that  for the error indicated defendant is en- 
titled to a 

New trial. 



N.C.] SPRING TERM, 1922. 887 

Cited: Owen v. Lumber Co., 183 N.C. 613; IIurphy v. Lumber Co., 
186 N.C. 747; Coble v. Kitchen Lumber Co., 189 N.C. 841; Bradford v. 
Engllsh, 190 S.C.  745; Lzndsey v. Lumber Co., 190 S . C .  845; Hall  v. 
Rhinedart, 191 N.C. 687; ~ l . l u r ~ a y  v. R. R., 218 N.C. 399; JInrtzn v. 
Curn'e, 230 N.C. 513. 
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ANALYTICAL INDEX 

ABANDONMENT. 

See Criminal Law, 1 ;  Landlord and Tenant, 5 ;  Leases, 1. 

ABSEKTEES. 

See Elections, 4. 

ABUSIVE LLXGUAGE. 

See Homicide, 18. 

BCCEPTANCE. 

See Eminent Domain, 13 ;  Landlord and Tenant, 3 ;  Limitation of Bctions, 1. 

ACCOUNT. 

See Executors and Administrators, 10. 

ACCOUNTIxG. 

See Sheriffs, 4. 

ACQUIESCENCE. 

See Automobiles, 3. 

ACREAGE. 

See Boundaries, 6. 

ACTIONS. 

See Trials, 4 ; Carriers, 1, 13 ; Drainage Districts, 4 :  Cities and Towns, 8;  
Executors and Administrators, 1 ; Eminent Domain, 3 ; Removal of Causes, 4 ; 
Seduction, 1 ,  3 ; Courts, 3 ; Pleadings, 2 ; Railroads, 6 ;  Parties. 1 ; Crimnial 
Law, 3, 4, 3, '7; Trespass, 1 ; Deeds and Conveyances, 4 ;  Evidence, 11 ; Judg- 
ments, 1 ;  Estates, 7 ;  Libel, 1, 2 ;  Payment, 2 ;  Attachment, 3 ;  Process, 1 ;  
Sheriffs, 5. 

1. Actions-After-born Childretz-Contrtzgent Interest-Class Representa- 
tion.-W. executed a deed, recitinq in the l~abendwn a conveyance to A. and 31. 
for life. and a t  their death to their children, reserving a life estate. Following 
the  description was a provision tha t  A. should have the  eastern part  during her 
natural life, and a t  her death the land should go to her children, and tha t  AI. 
should ha re  the nestern par t  for life and a t  her death to her children, if any, 
but if she sliould die leaxing no cliiltlren, thvn to A. for life and a t  her death 
to her children. A. was married and had children : $1. was not married. I n  1004 
11. n a s  the mother of two children. A special proceeding was begun by 31. and 
her t ~ o  children to sell the land. The sale mas made and confirmed in 1902. In  
1908 two other children mere born to 31.. and they now claim an interest in the 
land: Held, they cannot recorer, on the ground tha t  n remainder to a class vects 
in right, but not in amount in such of the objects of the bounty as  arc  i t{,  esse 
and anam-er the de~cription, and in this lmceeding the children i i i  cscc repre- 
sented those born afterward.  Lzouber Co. 27. EIerr ingto)~,  SG. 

2. Actions - E ~ z i i t y  - ATo~zszlit-Statl~tes-Esecutors and ddministratorn.- 
Where there is evidence in support of defendant's counterclaim that  she had 
rendered services to her mother, in the latter'c lifetime, under a n  express prom- 
ise to pay for them, and that  her mother had died without property, except her 
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home place, which continued to remain in the defendant's possession after her 
death; and that the plaintiff \Tas the grantee of her brother, who had obtained 
the locus in quo by a fraudulent deed from his mother of which the defendant 
had full Bnowledge, or actual or constrl~ctive notice thereof: Held, the fact 
that more than one year had elapsed before the beginning of the present ac- 
tion, from the termination by nonsuit of the defendant's action to recover for 
such services from the adn~inistrator of her mother, dces not bar her recovery 
upon her counterclaim, the same being of an equitable nature to which our 
statute, C.S. 413 (Rev., 370), has no application, under the facts of this case, 
the defendant having, all the time, had cclntinuous possession of the land. Mast 
v. Tiller cited and approved. Shell v. Lincbetyer, 440. 

3. Actiows-Ejectment-Common Sozirse of Title-Estoppel.-The plain- 
tiff in ejectment may establish his title to the lands in cispute by connecting the 
defendant with a common source and showing a better title in himself, the rule 
thus applying not being strictly an estoppel, but a rule of justice and conveni- 
ence adopted by the courts to relieve the plaintiff from the necessity of going 
behind the common source in order to lnaintain his action. Howell u. Shazu, 460. 

4. Samc-Limitation of Actions-Adverse Posse~:sion-Evidence-Estates 
-So~~st~it-Trials.-In an action of trespass and damages for the unlawful cut- 
ting and removing of timber upon the plaintiff's lands there was evidence of 
plaintiff's and defendant's chain of title from a common source, and that one of 
the deeds under which the defendant claims was only cf a life estate, but that 
through inadvertence or mutual mistake this should have conveyed the fee. The 
defendant was in possession and clainled title by adverse possession under color 
of this deed: Hcld, the defendant's motion a s  of nonsuit under the conflicting 
evidence was improperly allowed upon the principle th2t if a life estate were 
outstanding, his possession, during its continuance, would not be adverse to the 
plaintiff; and the action snould be retained under the provisions of C.S. 889: 
Hcld f~trther, that while the evidence in this case as  to location of the land was 
n~eager it is sufficient. Ibid. 

3. Actions-Wrongful Death-Statutes-Conditional Right-Limitation. of 
Actions-Pleadings-Proof.-An action to recover damages for a death caused 
by wrongful act did not lie a t  common law and exists o ~ l y  in North Carolina by 
provision of our statute, C.S. 100, requiring that it be brought within one year, 
not as a statute of limitation, which must be pleaded, C.S. 403, but as a condition 
annexed to the plaintiff's cause of action, and which he is required to prove a t  the 
trial to sustain his s t a t u t o ~ ~  right of recovery. Hatch v. R. R., 617. 

6. Same-Summons-Alias Suntmo,zs--Co?ztinz~itl/ 01 Process.-Where, in an 
action to recover damages for n death caused by a wrclngful act, C.S. 160, the 
summons has been issued within a day or two from the termination of the year, 
annexed as a condition, and returnable thereafter, and r wording to the officer's 
certificate thereon, uncontradicted, it was not returned at  the term therein named, 
but a t  a later term of the court, with another summons issued upon affidavit af- 
ter the period required by the statute, endorsed "alias olmiginal," without further 
indication that it had been issued for an alias process or cn order fro111 the jndge: 
Hcld, such service is insufficient to meet the requirement that the action shall be 
comnlenced within a year from the date of the wrongful death. Ibid. 

7. SanteJurisdiction-Service-Co,poratiolzs-Cope of Process.-While an 
action is commenced against the defendant when the summons is issued against 
him, C.S. 404, 476, jurisdiction of the cause and of parties litigant can only be ac- 
quired in actions it1 persoua~n b$ personal st1rvice of process within the territorial 
jurisdiction of the court unless there is an acceptance of service or a voluntary 
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general appearance, actual or constructive, and where the defendant is a corpora- 
tion, the requirement that  copies thereof be delivered to certain designated offi- 
cers or to the local agent, must ordinarily be strictly observed and certified to by 
the process officer, etc., a s  required by l a y ,  in order to a valid service of process. 
Ibid .  

8. Snlnc.-Where the local officer of a corporation for the service of sum- 
mons has read the suininons, but in good faith has ruistal<enlg informed the 
process officer that  hc was not the one npon w11om valid. service could he made, 
but that i t  slloultl be made on the  defendant's l~resident living in a different 
county, ant1 without leaving the copies as the statute requires, the process offi- 
c r r  served the summons on the president. a s  designated, after the  return term, 
and the certificate of the officer sho\vs only the  service on the lat ter:  I l c ld ,  neither 
the conversation nit11 the iocal agent nor the pretended service of the original 
summons on the president after the retnrn day was effective to confer jurisdiction, 
and the service in each instance was a nullity. I b i d .  

ADJUDICATION. 

See Public Officers, 1. 

ADJIISSIOXS. 

See Contracts, 1. 15 ;  Evidence. 1: Husband and Wife, 3 ;  Executors and bd -  
ministmtors, 11 ; Homicide, 4, 11. 

ADOPTIOS. 

See Taxation, 1. 

ADVANCEXENTS. 

See Parent  and Child, 1. 

ADYERSE POSSESSION. 

See Actions, 4 ;  Boundaries, 1,  3 ;  Limitation of Actions, 1 ,  3. 

AGE. 

See Wills, 3. 

AGEXCIES. 

See Carriers, 3 ; Contractq, 10 ; Constitutional Lan7, 12. 

AGREEMEKTS. 

See Contracts, 1, 13 ;  Appeal and Error, 9 ;  Xew Trials, 3 ;  Partition, 3. 

AGRICULTURE. 

See Liens, 5. 

AIDERS .1ND ABETTORS. 

See Intoxicating Liquor, 14, 13, 16, 17. 

ALIAS. 

See Acrions, 1, 6 ;  Process, 1. 

ALIBI. 

See Intoxicating Liqnors, 22. 
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ALIMONY. 

See Husband and Wife, 5, 6. 

ALTERATIONS. 

See Escrow, 2. 

ALTER EGO. 

See Employer and Employee, 12. 

AMBIGUITIES. 

See Constitutional Law, 19 ; Contracts, 24. 

ABIER'DUENTS. 

See Pleadings, 2 ; Railroads, 6 ; Statutes, 2 ; Deeds snd Conveyances, 8 ; Con- 
stitutional Law, 21. 

ANIMUS TESTANDI. 

See Wills, 7. 

ANTE LITEM JIOTAM. 

See Evidence, 5. 

APPEAL AR'D ERROR. 

See Eminent Domain, 11, 16 ; Injunction, 14 ; Courts, 5 ; Contracts, 3 ; Em- 
ployer and Employee, 16 ; Railroads, 3 ; Parent and Child, 4 ;  Seduction, 3 ; In- 
structions, 2, 3, 4, '7, 8, 13, 14, 16;  Constitutional Law, 5 ;  Trespass, 2 ;  Evidence, 
8, 9, 13, 22, 28, 30; Costs, 2 ; Removal of Causes, 3 ; Cmriers, 13 ; Estates, 10 ; 
Escrow, 3 ;  Habeas Corpus, 1, 2, 3 ;  Landlord and Tenant, 2, 22; Negligence, 6, 
13, 15. 20; Trials, 2, 4, 7 ;  Injunction, 14 ; Issues, 1 ;  Limitations of Actions, 2 ;  
New Trials, 1 ; School Districts, 16 ; Deeds and Conveyances, 18 ; Intoxicating 
Liquors, 1. 21; Criminal Law, 12, 13, 17, 21; Homicide, 1, 2, 4, 9, 13, 24; Judg- 
ments, 6, 7 ;  Murder, 1 ;  Jury, 1, 3. 

1. Appeal and Ewor-Courts-Verdict Set Aside on One Issue.-When it 
appears from the evidence the charge of the court, and the rerdict that the jury 
has committed a palpable error in the answer to one of the issues, it is the duty 
of the trial judge to set it aside to prevent a miscarriage of justice. Hussey v. 
R. R., 7. 

2. Same-Railroads-Damages-Penalties-Statute-ew Trials.-In an 
action against a railroad company to recover damages to I shipment of goods and 
the penalty for the failure of defendant to pay the same within 90 days, as  al- 
lowed by C.S. 3324, the issues raised are entirely separate and distinct from each 
other, and the trial judge may set aside the verdict on the second issue, and re- 
tain that on the first one for a retrial. Ibid. 

3. Sa~~~e-E~idozcc-I?tstt~zi~tio~~s-Q~~estio~ts of Law.-In the plaintiff's ac- 
tion to recover damages against a railroad company to a shipment of goods and 
a 1)ennlty for the failure of the defendant to pay the claill for 90 days, C.S. 3324, 
and the evidence tends only to sustain the plaintiff's derrand, on both issues, the 
judge limy retain the verdict on the issue of damages answered in plaintiff's 
favor, set aside the verdict on the second issue denying recovery of the penalty, 
and on the retrial of the second issue dirwt a verdict thereupon, on the same 
evidence, in plaintiff's favor. Semble, the court could have so answered this issue 
as  a matter of law on the first trial. Ibid. 
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4. Appeal and Error-Fragnzentar Appeals-Neparate IssztesJtcdgnzent 
-Verdict.-Where the trial judge has set aiide the  verdict on one of the issues 
submitted, and after the retrial on the secor~d issue appeal has  been taken from a 
judgment on the whole case, i t  does not come nithin the objection under the de- 
cision of Crmolt  Co. w. Phllllps, IS2 N.C. 440. Ibzd. 

3. Appeal and Er ,  or-Presuntptions-Burden of Proof-Prejudice.-Error 
alleged on the trial in the Superior Court must affirmati~ely be elio~vri by the ap- 
pellant in the Supreme Court, with certainty tha t  he has thereby been l~re j -  
udiceil or disadvantageo~sly circumstanced before the jury, which does not suffi- 
ciently appear in this case to award a new trial. JlcSt~icll  c. Trust Co., 34. 

6. Appeal ctnd Error-Jt~ce~lile Col~rts-Stattctcs-Cot~rts-Rc1~cari1tg.-Pe 
tition to rehear this case, reported in 182 N.C. 44. I n  , e I I a ~ ~ ~ r l t o ~ t ,  37. 

'7. Appeal and Error-I~~strttctio?za-Reqzcests f o ~  I~zstructio?zs.-Where the 
contro~ersy  depends almost entirely upon the jury's determination of the facts 
from the evidence, a n  instruction i i  correct that  the jury is  the trier of the facts, 
with right to decide upon tlie truthfulness of tlie wi tneses  and the neight  to 
give their testimony, and that  it should carefully scrutinize tlie evidence, upon 
which the court had no ol~inion; and a n  esception in this case is untenable, in 
the absence of lequests for specific instructions, that  reTersible error n a s  corn- 
mitted by the court in leaving the jury insufficiently inctructed and not appljing 
the rule of exidence to the testiniony. Jfllotll~tz ti. Garrctt, 122. 

8. Apptal (I)I(Z Enor-Sezclrj Dlocovercd Evidence-1-cto Trials-Argttnze~tt 
-0pi1riorra.-A petition filed in the Supreme Court fur a new trial upon newly 
discovered c ~ i d r n c e  must be submitted n i t l ~ o u t  arqument, and will be decided 
upon scrutiny of the alficlavits without filing opinion. Ibld. 

9. Appeal nrld Erro~-E%ide~~c~-A~r .ec?~te i t t  of P o r t ~ e s - F w ~ u I ~ ~  of Fact. 
-Where the palties to the action ha re  agreed tha t  the trial judge shall find the  
facts on conflicting evidence, such findingi, beinq supported by evidence, a r e  
binding and conclusive on appeal. Darigl~erty a. Comrs., 119. 

10. Appeal a~z(l E t ro r  - Jutlr/111ozts - Pragmc~itar!/ Appeals-Disntissal- 
Barrks arrd Llanlil?~g-Corpor.aflo1~s-Receil;c~8-Collatcral-Collcctio~z-T1 rists.- 
A bank borro\\etl rrioney from one of its correspondent foreign b a n l i ~ ,  and hypoth- 
ecated cprtam local papers nc security, nhich  the correzpondent banli sent 
back to the borrowing bank in trust  to collect and apply the proceeds to the in- 
debtedness. The borrowing bank became inzolvent and a receiver was appointed 
for it. who, af ter  notice and clainis of creditors filed, refused the stated claim 
a s  a preference, and the court. passiug upon the  matter, sustained the exception 
and reberved judgment a s  to the other claimi. There \vai evidence tha t  the in- 
solvent bank hat1 collected some of the collateral, and had hjpothecated other of 
the collateral to i ts  note given to another bnnli for nioney borrowed: Hcld, the  
jndgnlent rendered only a s  to this one claim 1\25 fragmentary, m ~ d  will be dis- 
missed. Corporatron Conzmrsslo?~ v. T? ?(st Co., 170. 

11. Same - R t c o ~  d-Snqgcntiot~s-Pal tres-Rccclcer-Rcpo, ts.- Upon this 
fragmentary and p x r t i a l l ~  iawfficient record, on appeal, and the case a s  pre- 
sented thereon, the Supreme Court suggests that  the second ban6 receiring the 
co l l a t~ml  sent for collection by the claimant bnnli be made a  art^ to the suit ;  
and tha t  tlie report 41onz the nnlount of iadcbtednt%s to the bank claiming the 
preference, toxetlier 13 it11 the entire amount of the collateral held by i t  a s  security 
for its indebtedness, and its ralue to the cstent practicable. Ibid. 

12. Appeal a i ~ d  Erro+Fru!ji1le?ztar2/ rlpptal-Disnlissal-Citirs a~ i t l  Towns 
-Co?1dc11l?rcctio11.-TT11ere commissioners appointed to assess damages to land for 
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appropriation for the purposes of a street nmBe report, to which no exceptions are  
filed, and af ter  the time for filing eweptions expires, thtl clerli, on nlotion of pe- 
titioner, renders judgment of nonsuit, which is reversed by the judge in term, a n  
apl~eal  by the petitioner is  premature and fragmentary and will not be enter- 
tained. Goltlsboro &. Holm?s, 20:3. 

13. Appeal aild El ?,or--Tl ~als-Evidmlcc-Questioils for Jury.-Held, the 
evidence in this case presented only issues of fact for  th. jury to determine, and 
there was no 1)rejndice to the appellant in the tr ial  of the action. Oil Co. v. Banks, 
201. 

14. Appcal and Error-Instrztctiolzs--Statement of Contentions-Objections 
and Exceptio?zs-Baprcssion of Opi~lio~t-Statutes.--Emaptions to the  statement 
of the  contentious of the lnr t ies  by the trial judge in his charge to the jury, 
should be taken a t  the time, or a t  i ts  conclusion, so a s  to afford him an oppor- 
tunity to correct i t ,  and the position of the appellant taken thereafter tha t  i t  
was clone in such manner a s  a n  espressiou of opinion adverse to him, is  unten- 
able on this appeal from the facts appearing of record. Dees u. Lee, 206. 

15,  Appeal aizd Error-U?ianswcred c;)uesti011~-~~~,7ligeace-Danzages-E2;i- 
delzcc-Dzc;ellii~gs-Valucs-Qitesfions fo r  Jurp-Tiials.--Where the value of a 
building destroyed by fire is relerant to the inquiry in a n  action to recover dam- 
ages, the value of another building which had theretofort, stood on the same site, 
is competent as  a circumstance to be considered by the jury, when there was  evi- 
dence tha t  the two were substantially identical with eac.11 o ther ;  but where the 
answer to the  question is  not giren, the question will be held a s  harmless. Peter- 
soil a. Pozcer Co., 243. 

16. Appeal aild Error-T7e?dict-Damages.-The amount of the verdict for 
damages for the negligent killing of the plaintiff's intestate is not reviewable on 
appeal. Tyree 2;. Tudor, 340. 

17. Appeal and Error-Objections and Exceptiofls--Broadside Exceptions.- 
Exceptions to the adniission of evidence on the trial, which is  correct in part, 
without specifying that  which is objectionable, a r e  too gtaerally taken to  be con- 
sidered on appeal. Sutfon a. ,llelto?t, 369. 

18. Appcal ami Error-+jvidoiee-Objections and Exceptions-Broadside 
Exccptio?zs.-Esceptions to testimony, to be considered on appeal, must not be to 
several distinct parts without particularly indicating the ground of objection. 
Riit7edgc lj. ILTfq. Co., 430. 

19. Appcul nizd Error-Dockefiq~g-Dismissal-Cei.tiorari-Cort Discre- 
fio~t-Coizse?tt.--TVl~ere a case on appeal has not been docketed by appellant nrithin 
the time required by the rule of practice in the Supreme Court regulating it, and 
a motion has  not been duly made for a cer t io~ar i ,  i t  will be dismissed, i t  being dis- 
cretionary with the court a s  to whether tha> motion for this writ will be allon7ed, 
\rhicll the conscnt of the parties cannot affect. J f z ~ i l ? ) ~ ~  z. R.  R., 436. 

20. dppctrl a11d Ei~~~or-R~~ovd-F~lldi~z~/s-E~/t~ity--Ma~~dator~ Injzcwction. 
-Where the Snl~erior Coult, having heard the matter, has granted a mandatoly 
injunction without havinq fornlally found the facts upon whicli i t  had  been is- 
sued, the nmtters involved being purely e~ui table ,  the Su1)reme Court, 011 appeal. 
may exanline the evidence presnited by the parties, form its own conclusions, and 
therefrom determine nhetlier the ih in t i f f '  is equitably entitlecl to the relief 
sought. ST'oolo~ Ullls c. Land Co., 511. 

21. Appcal aiid Errol-Hai~nzlcss Error-Courts--Rccersal of T'erdict- 
Prcjztdice-Scw Trial.-Where the trial judge has erron~.ously set aside the neg- 
a t i r e  finding of the jury upon the issue of the statute of limitations, and anslvers 



N.C.] ANALYTICAL ISDEX. 893 

APPEAL ATID ERROR-Co~ttinucd. 

this iscue in the affirmative and dismisses the action, and it appears on appeal 
tha t  the same result would ha re  follo\red x i  a matter of lam, the error will be 
held as  ha lmles~ ,  T\ ~ t h o u t  i n ju r j  to the apl~ellant,  ancl a new trial will not be 
ordered. Ra t~ho l  L. Oatcs, 318. 

2%. .ippccll and Et t o r  - Parties -ATonsutf-Partrio ship-Frngmentar~ Lp- 
peal.-\Thcie tile Superior Court judge has  ruled 1117011 the trial of the care tha t  
certain other pn r t~es  were necessary for the proiecution of t he  action on the  
ground that  thej had a n  interest in the i11bject-n1ntter n i  pa l t i~ers ,  and that  the 
cause conld m t  p~oceed without them, the ruling strikes to the foundation of the 
plaintift'r cause of ac t~on ,  and he may take a vo1untal;r nonsuit and a m e a l  n i th-  
out 7alic1 objection tha t  his appeal should be dismissed a s  fragmentary. Baker v. 
Lumber Co., 577. 

23. Sn~ltc-Rnrl~oads-Titt~bcr-Riqht of ST 'a~-Confrac t s -Ct~ t t z~~(~  a ~ r d  De- 
lbcetu~q Ttmbo -The defendant ra i lnay companj obtained a right of n a y  
through plaintiff's timbered lands, inaccessible to railnay trany~ortatioll ,  u11on 
part  con4deiation tha t  the defendant nonld bulld the road ancl trallsport tile 
plaintiff's t i m b a  r,t a certain prlce ller carload. The tlefrndant commented to 
build the road and notified the plaintiff to hsr e hi< timber haulccl to the right of 
wa j ,  and the plalntiH tl~eil contracted n it11 anoi l~er  to do the cutting and haul- 
ing upon consideration of atlvancements, and a certam part  of the 11roceecls of 
the snle of t h ~  tinlbcr, n i thout  a.signinq a m  of his lights under the contract he 
had made nl th  the defendant rallroad coinpnny. Hcltl. error for the trial judge to 
hold that  the cont~actor  for the cutting and hauling the tiinber way a partner in 
the contract sueti on, and tlnc ruling s t r~king to the root of the plaintiff's alleged 
cause, he  as nithin his right in taking a. roluntary norlsuit and apptaling f ~ o m  
the ruling of the trial conrt. Ibtd. 

24 Appeal nuti Ei ror  - Ectdence - Ob jcctiom and Exeeptio%-lfa~mless 
Error.-In a n  action to recover damages for a n  i n j u r ~  alleged to have been caused 
the defendant's employee by a detective power-driven machine a t  which hc  per- 
formed his duties, e~ idence  on tlie trial tha t  the defendant, after  the injury, 
rectified the alleged defect in conformity mith arrangements used on other lilie 
maclmes for safety, is erroneously atlmitted; but the error is rendered harmIess 

the defendant itself has brought out this evidence later on the trial. Led- 
ford v. L~rnzbcr Co., 614. 

25. Appeal atzd Ci ror - Legal I~tfere~zces-Process-Sullrnzo~zs-Servzcc.- 
Where, a s  a conclusion of law upon the facts appearing, the judge of the Superior 
Court adjudges tha t  summons aqainst a corporation had been served according 
to the requirenlents of our statutes, i t  is  subject to rexiem on appeal to  the Su- 
preme Court. H a t r l ~  c .  R. R., 619. 

26. Appeal ant2 l3rto1-Facts Forind b ~ j  Trzal J~~dge-Co~c~zants-Breach- 
Dec (75 ( L ~ Z  C O I ~ Z L U ~ ~ I C L S  4 ~ i d p ~ e 1 1  ts.-The plai~ltiit 's c o ~  enantee mas sued by the 
United States Go\ernment to rccoTer certain lands alleging palamount title by 
prior deeds, of which the plninr~ff and defendant 111 the present actioil for breach 
of n a l ~ a n t y  had notice. but neltller became parties : and i t  was tound by the t r i d  
judge \\horn the gartieq to the prcsent a c t m  agreed c;l~ould find tlie facts on the  
evidence. that  the plaintiff ancl defendant were precIuded by the former judg- 
ment:  Herd, u l~on  the f ~ c t s  found it n a s  not open for tlie deleailant to contest 
tile ~a l i i l i t y  of the probates to the deeds untler which the Government claims, 
and under n h x h  it has established its paramonnt title in the formcr action, ill 
Tlen of tllc declsion of r rb re  Co. v.  C o x d ,  axtc, GOO. Coco' v. VeAdcit, 642. 

27. Appeal and Error-Referelee-Consent Refere)lcc-Pindi~lgs-Isstics- 
T1.za1 by JI~u-lVafctr.-m7here, under a consent reference, the parties waived 
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their right to a trial by jury of tlie facts a t  issue, and cne of thein claimed title 
to the loczis ill guo by adverse possession, a finding bj  the referee, as a fact, 
upon supporting evidence confirnwd by the court, that there has not been such 
possession, eliminates this question on appeal. Dill v. Lumber Co., 661. 

28. Appeal a r ~ d  Error-Co~r~ztcrclai??l-De~?~u~*rer-Fragmentaru Appeals- 
Dismissal.-Where there is neither verdict nor judgment upon tlie plaintiff's al- 
leged cause of action, defendant's appeal from an order sustaining the plaintiffs' 
demurrer to a counterclaim set up in the answer, is fragnientary, and will be dis- 
missed. Tea2 v. Lilcs, 678. 

20. Appcal and Error- Referellee-Fi?tdings-Evi~Zcl~ce.-The facts found 
by the referee as to the result of an  election in proceedings in the nature of a 
quo warranto, and approved by the trial judge, are n l ~ t  subject to review on 
appeal when supported by conlpetent evidence. S. v. Jackson, 693. 

30. Appeal a11d Error - Referet~ce-Courts-Fit~dings-Ezjida~ce-Facts - 
Legal Znferenccs.-The trial judge may hear and consider exceptions to the 
referee's report, and make different or additional findings of fact, which are not 
reviewable on appeal unless there is no sufficient evideiice to support them, or 
error committed in receiving or rejecting testimony upon rvhich they are based, or 
some other question of law is raised with respect to such findings. Ibid. 

31. Appeal and Error-Reference-Electio~m-Find ngs-Fraud.-The ques- 
tion of fraud in the returns of the county board of canlassers as to those vot- 
ing in an election, in proceedings in the nature of a quo war ra~~to ,  to determine 
the rights of contestants for a public office, is eliminated on appeal, when the re- 
port of the referee, approved by the trial judge, finds t l ~  absence of fraud, upon 
coml~etent evidence. Ibid. 

32. Appeal and Error - Reference-Report of Re feree-Findings-Excep- 
tions-Co~i~zts.-\mere there arcs no exceptions filed to the findings of the referee, 
the trial judge may adopt tl~eln under the assumption tkat they are prima facie 
correct. Ibid. 

33. Appcal aud Error-Presumptions--Burden of Proof.-On appeal from 
the findings and judgment of the referee or the trial judg,?, in a contested election 
case, they are assumed to be prima facie correct, with the burden on the appel- 
lant to shorn the contrary. Ibid. 

34. Appeal alzd Error-Refereltee-Fi~zdings-Excel>tions.-Only such find- 
ings of a referee 3r of the trial judge as are excepted to by the appellant will 
be considered on appeal. Ibid. 

33. Appeal and Et~ro,-E'lections-Exceptions-R6fere"il~e-indigs- Im- 
material 3latter.-Exceptions of the defendant, in a cont?sted election case, that 
the testiinony of certain voters was incom~~etent to imp~ach  the result declared 
by tlie county board of canrnssers, become immaterial on appeal, when it appears 
that the referee has found the absence of fraud and agninst the relator, under 
conlpetent ericlence, which was :~pproved by the trial judge. Ibid. 

36. Appcal alld Error-Rcferericc-C~)zfiicting Finaings-Ultintate Facts- 
Evidence.-The result declared by the county board of canvassers is prima facie, 
and presumptive evidence of its own correctness, and where the referee has sus- 
tained it, and this finding has bcen approred by the trial judge, the court on ap- 
peal cannot pass on the relative weight of the testimony or alleged inconsistencies 
of finding, but accept the ultimate findings as controlling. Ibid. 

35. Appeal atld Error-Objections and Exceptio?zs--Evidence.-Esceptions 
to the ruling out of evidence admitted on the trial must ba~ taken a t  the time. and 
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they come too late to be considered on appeal when taken for the Erst time in 
appellant's statement of his case. S. v. Iilncaid, 709. 

38. Appeal a ~ d  E~-rol-El;ide1~ce-3~onexpert-Opi?~ion-Questio??s of Law 
-Trials.-Whether the \rithdmmal of competent nonexpert evidence after its 
admission is prejudicial error is a question of law. Ibrd. 

39. Appeal and Error-Objectiom aild Emccptions-I?~structioizs-Contcw 
tiom-Exception to the statement of the contention of the parties entered after 
rerclict conies too late to be considered on appeal. Ibid. 

40. Appeal a ? ~ d  Error-Crinzinal Laze-Objectiom and Exceptiom-EvG 
dcnce-ll'onsrcit.-An exception to a motion to dismiss in a criminal action taken 
after the close of tlie State's evidence, and renewed by defendant after the intro- 
duction of his own evidence, does not confine the appeal to the State's evidence 
alone, and a conviction will be sustained under the second exception if there is 
any sufficient e\-idence on the whole record of the defendant's guilt. C.S. 4643. 
S. v.  Briizkley, 720. 

41. Appeal and Error-Objections awd Exceptiom-An exception to the 
analysis of the contention of the parties in the court's instructions comes too late 
after rerdict. Ibid. 

42. Apl~cal attd Error-Objections nnd Exceptions-Assignment of Error.- 
Exceptions to the trial must be pro~~erly set out in the assignments of error, to be 
considered on appeal, and it is insufficient if the assignment merely refers to the 
pages where the excluded evidence and tlie parts of the charge excepted to can be 
found. S. v. Smith, 726. 

43. Appeal and Error-I%structions-Contentions.-The recital of the testi- 
mony of certain witnesses in the judge's charge to tlie jury is not objectionable, 
alone, as singling out tlie testimony of these witnesses or attaching special weight 
to it. Ibid. 

44. Appeal and Error - Verdict - Weight of Evidence-Motions-Court's 
DiscSrction.--The refusal of the trial judge to set aside a verdict as being against 
the weight of the eridence is not reriewable on appeal. Ibid. 

45. Appeal and Error-Objections and Exceptions-Argument.-Exceptions 
presented only in the argument of counsel before the Supreme Court mill not be 
considered. Ibid. 

46. Appcal alzd Ei~or-Docketittg Appcal-Certiorari-liotions-Laches.- 
TYhetlier the al~pellant has legal excuse in not docketing his case on appeal in 
time for it to be regularly heard at  the call of the district to which i t  belongs is 
a matter for the Supreme Court to determine upon hi<: docketing the record 
proper and moving for a certiorali under the rule. S. v. john sot^, 730. 

47. Same - Statutes - Discretion of Court-Case-Extension of Time. - 
Where the appellant has not docketed the record proper and mooed for a certiorari 
uncter the rules, he may not succe~sfully resist appellee's motion to dismiss for 
not haring his case docketed in the required time by attempting to s h o \ ~  that 
sucli failure was cawed b~ the trial judge in extending the time for the prepa- 
ration and service of the case and counterclaim. Seltzble, an  unreasonable time 
given for such purpose xvill not be recognized by the Supreme Court. Ibid. 

48. SppraZ wtid Error-I?zstr1tctio~1~-Corrections-Objections and Excep- 
tio,ls.-The Supreme Court may allow a correction in the case on appeal to 
make tlie record speak the truth when it is sufficiently made to appear that the 
trial judge will do so if afforded an  opportunity, and thus render ineffectual an 
error assigned thereto, \vhm the correction has been thus made. S. v. Saleeby, 
740. 
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49. Appeal and Error-Objections and Exceptio,zs-Brief.-Exceptions not 
insisted upon in the appellant's brief are deemed abandoned in the Supreme Court 
under the rule. S. v. Montgomery, 747. 

50. Bppcal and Error-Objections and Excepttons-Imtructio12~-Conten- 
tions.-Exceptions to the statement by the trial judge of the contentions of the 
parties, in his charge to the jury, talien for the first time in the case on appeal, 
does not afford the judge trying the case an  opportunity to correct error therein, 
if any committed, and will not be considered. Ibid. 

.X. Alipetrl a ? ~ d  E n  or -- Prejudice - Remarlis of Counsel-Xe& Trials.-- 
Where upon the trial for the unlawful manufacture of liquor tlie court has told 
the solicitor it was improper for him to argue to the jury matters not in evi- 
dence, a s  that certain offenders carried spirituous liquors for a considerable 
distance into other states for the purpose of sale, the remarks of the solicitor 
thereafter that the jury all knew this mas done, is l~cld to be prejudicial to the 
defendant, entitling him to a new trial under the evidence of his case. S. v. Eoans, 
769. 

52. Appeal and Error-Habeas Corpus-Certiorari.-No appeal to the Su- 
preme Court lies upon the refusal of the judge, having jurisdiction, to release the 
petitioner in habeas corpus proceedings, except in caws concerning the care and 
custody of children, the remedy heing hy application for the writ of certiorari 
which lies in the discretion of the appellate court; and an appeal by the petitioner 
under sentence for contempt of court will ordinarily be dismissed. In  this case, 
with the consent of the attorney-general, the court passes upon the appeal as  if 
on certiorari. S. v. Hooker, 763. 

53. Appeal and Error-Objections and Exceptions-Instructions-Conten- 
tions.-Exceptions to the statement of the contentions made by tlie trial judge in 
his charge to the jury, talien for the first time after trial, in the appellant's state- 
ment of the case on upyral, afford the trial judge no opportunity for correction, 
and are not reriewable. S. 2;. Winder, 777. 

54. Appeal and Error - Instructions-Contentions-Arguments-Rep of 
Judge-Ham)llcss Error.-Upon this trial of defendant for having liquor in his 
possession for the purpose of an  unlawful sale: Held, the recitation of the solic- 
itor's argument upon the waiver by deftndant of his right to hare the case re- 
moved to another justice of tlie peace for the preliminary hearing, was not to the 
defendant's prejudice, a s  the judge immediately and conclusively answered them, 
and fully protected his rights. S. v .  Bhefleld, 783. 

53. Appeal and Error-Disnzissal-Rlrles of Couyt-In this case, held that 
the appeal be dismissed in the Supreme Court on motion of the State for the fail- 
ure of the appellant to docket his case a t  the first tetm of this Court beginning 
after the trial below, or apply for a cwtiorari upon filing a transcript of the 
record proper, in accordance with the requirements of the rules of Court regu- 
lating such matters. S. u. Barksdale, 786. 

.56. Appeal and Error-Rules of Court-Disnziss1~1.--4 case on appeal will 
be dismissed in the Supreme Court when the appellant has not conformed to the 
rule requiring that it be docketed in a certain time before the call of the district, 
a t  the first term of the Supreme Court beginning after the trial, and has failed to 
apply for a certiorari on good came shonn. S. 1;. Brown, 789. 

55. -1ppcal and Error-Presumptions-Disclrarqe of Jury-Coilduct of Ju- 
?.ors-Rcmatlcs-Irrstrirctio?~s.-The remarlis of the trial judge in discharging a 
jury after verdict, or in impressin4 upon jurors and the public the duty of jurors 
in their conduct, are prima facie presumed on appeal to be correct. S. v. Pl~gh,  
800. 
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APPEAL ASD ERROR-Continued. 

35. Appeal uizd Elror-I?zstrctct~o?~s-Vet-dict-Crinailtal Law-Hon~irid~.- 
Upon a trial for  homicide, a n  in.truction upon murder in the second degree. if 
erroneous, is cured by a verdict of ma~islnughter. 8. 2j. IIull, 807. 

59. Appeal and E n  or-Crmzinal Law-J~idgnzcnt-Arrest of Jwlqnmt -  
State's Rt(rlrt of di~ptnl-Stat11tcs.-mere as  a matter of law judgment in a 
cr im~nnl  action 11;11 bet.11 y l r rn  for defwdant upon arrest of juclqnent in the Su- 
perior Court, a n  appeal nil1 lie to the Supreme Coult in behalf of the State. C.S. 
4649(4). I b ~ d .  

GO. dppcal alrrl E I  lor-Slrspe~~dcd Jutlgn~ents-Case Reftlaitded-Procedure. 
-Where the Supreme Court has revcried the action of the Superior Court judge 
in imposinq a sentence under a s u y ~ n d e d  judgment in a criminal action, for  an  
insufficiency of findinr a s  to the defendant's ultimate guilt, the judgment will be 
set  aside aucl the cause remanded to be proceeded with according to l av .  S. v. 
Hardin, 617. 

APPEARANCE. 

See Process, 3. 

APPLIASCES. 

See Employer and Employee, 3. 10, 16. 

APPLICATION. 

See Payment, 3. 

APPROVAL. 

See School Districts, 2. 

AGREEMENT O F  COUNSEL. 

See Trials, 2,  3 ;  Appeal and  Error,  8, 43, 54; Courts, 5 ,  

ARREST. 

See Negligence, 9 ;  Intoxicating Liquor, 6 ,  9, 11; Criminal Lav, 18; Homi- 
cide, 21. 

1. Arrest-Crtmmal La tc-Honaicide-Warratzts-Ideittity of Defeizdant- 
Rcsistittg Brrest-Jnstzficatim of Priso?~er.-Where a sheriff has a warrant of 
arrest  for persons unknown to him. he  m a r  in good faith inquire of persons whom 
he may meet a s  to their identity v i t h  the names in the warrant.  and they a re  
required to ansrwr:  and upon failure to g i re  this information the persons sus- 
pected or questioned may not lipon their own default therein justify the defense 
of a n  unlanfnl arrest. S. a. Hall. 807. 

2. A~-~cst--Crimi/~trl Lafc-JIot~tlzlcidc-Iiistr~trtio?~s-Rcsistit~q Arrest-Ap- 
peal ~1x7, Erf.or. -Where a sheriff is nithil l  h i i  lmn ers in making inquiries of de- 
fendants and arrestin? thcm for the purpose of identifying them a s  the ones for 
who111 he holds a mar: ant. a n  inctruction th'lt the defendants had the right to use 
such force a s  re:~sonablg nppe;~retl to thein to b r  uecessarr in resisting an  unlav- 
fn l  arrest, is  favorable to the  defclldant, and is not a valid ground of exc~ption.  
Ibid. 

ARREST O F  JUDGMENT. 

Ste  Appeal and Error,  59 : Hom;cide, 1 ; Judgments, 6, 7. 

ASSAULT. 

See Homicide, IS. 
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ASSETS. 

See Dower, 1. 

ASSESSMENTS. 

See Cities and Towns, 1, 6, 7, 8, 9; Benefit Asswiations, 2 ;  Drainage Dis- 
tricts, 1, 2, 4. 

See Mortgages, 1. 

ASSIGSMENT FOR CREDITORS. 

See Receivers, 1. 

ASSIGNXENTS OF ERROR. 

See Appeal and Error, 42. 

ASSUMPTION OF RISKS. 

See Carriers, 18. 

ATTACHMENT. 

See Carriers, 13 ; Judgments, 4. 
1. Attachment-Bonds-Principal tz~zd Surety-8tatutes.-Where judgment 

by default final has been rendered against the principc 1 debtor and the surety on 
an  attachment bond given in the action, in the form rcquired by the statute, C.S. 
816, to secure whatever judgment may be rendered, and the property attached 
has accordingly been retained by the debtor, the sure t ,~  is concluded from assert- 
ing the insufficiency of the bond in not having another surety thereon, as  the 
statute required, when the bond n a s  giwn 2nd accepted as he had intended, and 
he had not escepted thereto. Tlrompson I;. Dillingham, ,566. 

2. Attachment -Principal and Surety - Bankruptcy -Receicers-Title- 
Liens.-Where a judgment by default final has been entered in an action against 
the same person, individually and as incorporated, fcr the same debt, and the 
corporation has been adjudicated a bankrupt within the four-months period, and 
after the judgment the property of the indiridual has been placed in the hands 
of a receiver by the State court, the surety on the attachment bond will remain 
bound in the jurisdiction of the State Court, notwitl~standing the adjudication 
in bankruptcy, for the receiver takes title to the individual property subject to 
the existent lien by attachment, aud the judgment upholding it. Ibid. 

3. Attaclrmc~zt-Actiopz-She,'iffs-TVrotzgf111 Leu?/-Property of Another.- 
In  levying upon property in attachment, the sheriff ir; required to see that the 
property upon which he has levied is that of the defeldant, and when he seizes 
the property of a strangm, it is a wrong done such third person, for which a n  
independent action will lie; as to whether the owner of the property so seized 
could have resortrd to an  intervention or interpleaded in the attachment suit is 
not decided in this case. Tathtrnz G. DrHart, 637. 

4. Snnzc7Jttdr/r~tc?zts.-In an independent actior against a sheriff to re- 
cover damages for his wrongful seizure in attachment of the plaintiff's property, 
instead of that of the defendant therein, where the 11-operty has been sold. the 
proceeds of the sale represents the property attached, to be held by the sheriff in 
the san~e  plight and for the same purpose as the prop?rty would be if still held 
in his possession; nnd upon the failure of the plaintiff in the present suit to 
establish his right, a judgment for the defendant to the full ralue of the property 
is a proper one. not as damages personal to himself, but to be held subject to the 
process of attachment. Ibid .  
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ATTEMPT. 

See Criminal Lam, 6. 

ATTORKEY AND CLIENT. 

See Trials, 5. 

1. Attortley and Clzent-Trusts and Trustees-Attorney Deriving Adverse 
Thtle to His C1iewt.-The relation of an attorney to his client in regard to the 
subject-matter of litigat~on is one of great trust and confidence, and he may not 
acquire a title thereto or iiitereqt therein adverse to his client. or to his prej- 
udice, witliout his client's consent, even though the attorney may have received 
no fee and intended no fraud;  and where, in violation of the confidence of his 
client thus inipowd, he :lcclnirt.s sncll title or interest, he will be decreed to 
hold it in trust for him. Xebane v. Broadnax, 333. 

2,  Attotxey and Clrcrtt - Contracts-Fees-Evidence-Rccomp-Questions 
for Jzrry-Trials.-TT11ere there is evidence tending to show that after an attor- 
ney had been engaged profc-ssiotially by his client, they entered into an agree- 
ment ns to the nniunnt of compen.ation to be paid, owing to the fiduciary rela- 
tionsh~p of the attorney, the parties are not on equal terms; and the reasonable- 
ness of the amount agreed up011 maj be inquired into by the jury, upon the evi- 
dence: and an  instruction that the client will be bound by their agreement, es- 
cluding an inquiry into the reasonableness of the fee, is rerersible error. Stern 
c. IIt/niat~. 1% S.C. $32, ant1 Caakct Co. v. Tl'lceeler, 182 S.C. 51'3, cited and ap- 
plied. dbo.t~?kl/ v. Godette, 673. 

AUDITING. 

See Sheriffs, 4. 

AUTHORITY. 

See Contracts, 21, 22. 

.4UTOMORILES. 

See Liens, 4 ;  Kegligence. 1, 9, 21; Evidence, 19, 25;  Criminal Lan-, 22. 
1. lutot1lob~les-Scylir/ellcc-P1'i)zCipal and Aqent-Father and  Son-Reck- 

lcsvncss of Drmer-A'otice to Orcncl-Evzde?zce.-mere the owner of an auto- 
mobile has authorizctl his 16-year-old ?on to drive therein a young girl of about 
the same age to :I dance in the country, and there is evidence that his reclrless 
dririnp has pro\rii~latcly caused her dentli, further evidence that the son had re- 
cently thereto been convicted of reclcleis driving in police courts, and that the 
father had arranged his fine, and also the recbless driving of the son on the oc- 
casion of the death, are competent as tendin; to show that the father had full 
notice of the reclilessness of the son in driving automobiles, and of his o\m ac- 
tionable negligence in ~ e r ~ n i t t i n g  his son to use his automobile a t  the time i11 
question. Turte 1;. Tudor, 310. 

2. Bzctonrobilcs - Xcqlige~~cc-Colitributory Scglige?lce-EvifZe)~ce-GucCrts. 
Where a young girl, something less than 16 years of age, has been killed by the 
reclileis drixing of her escort. zhont the same aqe, in returning a t  night from a 
dance. when the latter was intoxicated and mcing ~ i t h  others on the country 
improred highn-ay, ~trilcing another car and deflectincr his own, while going about 
s i s t ~  miles an  hour, through a wire fence, takillg down several posts and throw- 
ing liis car bottom upwards in a field, the previousl~ expressed desire of the de- 
ceased to return a t  a fact speed a i ~ d  her desire to get home before her friend who 
was staying with her, so that her mother would not suppose she was riding after 
the dance had ended, is not sufficient to sustain the defense of contributory neg- 
ligence, or bar the plaintiff's right of recovery. Ibid. 



3. Sunzc-ricquicscc?tce.-For a young girl ridiig in a n  automobile as  a 
guebt to have iniputed to her tlie negligmce of the dr,ver, upon the issue of con- 
tributory negligence. there must be sufficient evidence that she had control over 
the iuacliine or o\.er the acts of the driver, and her acquiescence in the method or 
manner of his driving is not alone sufficient. I6id. 

4. Autonmbiles-Speed Limits-Cities and Tofic;?zs-Stattrtes-0rdi)~ances. 
-Town ordinances regulating automobiles, speed limi:s, etc., within the town in 
conflict with the statutes on tlie subject, C.S. 2399, 2618, are void undcr the pro- 
visions ot C.F. "01, and apart from tlie eslwess provisions of the last named 
section, thcr n~us t  yield to the statute law of the State, such povers being a dele- 
gated legislative fui~ction. S. 2.'. FresI~~txter ,  762. 

5. Arcto~~~obilc's - Stntulcs - Cri~ui~rrrl Scgl;gorc:-Evidetzcc-Jfa?lslarrgl~ter 
-Crinzi?tul Idtrri5.-Upon a trial for ma11:;lan:hter alleiyed to have been caused by 
the tlefenilant's criminally and recklessly clrivinq an automobile upon a public 
high~vay under circunistances prohibited bj- statute, there was evidence tenclfng 
to show that the deceasecl, being driven by his son in another automobile, on the 
p ro lw side of an improved road, twenty-two feet wtde, was rounding a curve 
near a n  embnn!ment on the outside of the road. whcmn tlie prisoner and others, 
in an intosicated condition, going in the ol~posite direction, with unobstructed 
r ie~v,  ran across from inside of the road \\*here he tjhould have remained, and 
with fifteen feet to spare, collided with the automobile in which the deceased was 
riding, causing his death: Hr7d sufficient to sustain a verdict of conviction. C.S. 
2617. 2615; S. v. Rolrntree. 181 N.C. 535, cited and applied. S. v. Jessup, 771. 

6. Sai~ze-Iittoxicatio12.-Where there is evidence that the defendant by his 
crimiual rcclilrssness in driving his automobile on a public highway, prohibited 
by statute, collided with that in which tlie deceased was riding, causing his 
death, testimony a s  to the intoxicated condition of other men in the automobile 
nit11 him a t  tlie time. tocether with the fact that some of them had whiskey, and 
the defendant's effort to borrow money to enable his brother to buy whiskey, with 
direct evidence of the defendant's intoxicated condition, is conipetent as  a part  
of the rcs ,qestce to show the defendant's opportunity to obtain whiskey a t  the 
time, and tlie purpose to have it  on this occasion. C. S. 2617, 2618. Ibid. 

BAIL. 

See Negligence, 9. 

See Contracts, 3, 

BANKS AND BANKING. 

See Appeal and Error, 10 ; Injunction, 8 ;  Payment, 4. 
1. B ~ ? t 7 i ~  and Banking - Dcposits - Cl~ccks-PI incipal and Agent-Signa- 

turf.-Upon the plaintiff sendinq monpy for deposit in the bank by W., the hank 
ol~ened a11 account in the plaintiff's naine and issncd its p?ss book to her, and 
ngreed. without the lino\~lcdge or consent of the plaintiff, that the checks should 
he signed in the plaintiff's name by TV., and on thwe checks, so written and 
signed, the ~noner  was withtlramn from the bank to the plaintiff's loss: Held, 
there beinc neither espress or implied authority given by the plaintiff to W., to 
check out the money, as  stated, tlie defendant bank is liable to the p l a i n t s  for 
her loss. Goodloc ti. Ban76, 313. 

2. Banks and Banking - Cltecks - Indorsemen6-Fraud-Indebitatus As- 
szi??zpsit-Stutzitcs.-IVhere the maker of a check, whether a bank or other cor- 
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poration. or a n  individual, fills out the blank spaces by writing in ink and de- 
livers it to the paJee as a coliil)lete instrument, there is no question of implied 
agency of the payee to do anything further regarding the negotiation of the in- 
strument as the agent for tlie maker, and where the payee has fraudently raised 
the aniount of the check, endorses to another, and receives the money thereon, 
the malier is not liable to the entlorve except in an  action for the original or 
true amonnt of the check, upon equitable principles, and allowed by our negotiable 
instrument l a r .  C.S. 31GO. Bank G. Bank, 463. 

3. Satnc-Eqirity-Iiznocei~t Persons-Pritlcipal and Agent-Trusts.-The 
equitable principle that where one of two innocent persons must suffer, the lnw 
will cast the loss upon him who has put it in the power of another to do the in- 
jury, ordinarily arises in instances of fraud or breaches of trust involrecl in the 
contract of agency, where one clothed with the real or apparent authority to act 
for another in the premises has in excess or breach of the authority given, acted 
to another's injury: and not to instances wherein the maker of a check has fille6 
in the blank places nit11 i111~ has signed the same and delirered it to the payee 
as a completed inrtrument, and the payee has raised the check to a larger amount, 
without the assent of the maker, and has fmndulently obtained cash thereon 
from another, by endorsement. Ibzd. 

4. Same - Seqliocnce -AcnuYized Paper-Erasui-es-Protcctograpl~s-Cotz- 
tiacts-Tojt.-Where completed checks issued by a bank upon its regular form 
of checks ha.: been signed by its proper officer, raiqecl by the payee, and enrlor~ed 
to and cashed by another bank nhich brings action against the maker bank for 
the full amount of the altered checlrs. the failure of the niaker bank to use sen- 
sitized paper to prevent chemical erasures and a protectograpl~, with perfomtrd 
figures, to prerent frau(lu1ent alterations, is too remote to afford the basis of an 
action either in tort or contmc:, or to be considered the proximate c n u v  of tlie 
i n j n r ~ .  ul~on an issue of negliwnce: and the plaintiff is confined to his action for 
the true amount for which the checks were originally made. C.S. 3106 Ibid. 

a. Sanzc.-The equitable principle upon n.hich the indorsee of a check which 
has brrn miqed by the payee without the maker's assent. is only permitted to re- 
coTrr from the maker upon an zi~Ztbitnt~cc ass~rnzpsit, extends to banking institn- 
ti on^, to individual makers, or general busineqs concerns. C.S. 3106. Ibid. 

6. Il(i117i~ aild Banh-tflr/ - Ffdcral Reserve Batik-Sotzntoilbcr Bank-Par 
Clto~'a?lrf.-By ainrntlmnlts, the Federal Resene Act, under which the ~ a r i o u s  
Federal Reserve Banlis were organized, nxs  changed to allow these banlrs to re- 
ceive from their member banks checks and d r a f t ~  on nonmember banks within 
their resllectir-e territoy. so ac: to perfect their resen e q-stem. and i t  i i  required 
that no charge for the pn!mcnt of the checks and ilmfts. and the rciiiittnncrs 
therefor by eachanqe or otlierwise. shall he made against the Federnl Res-rre 
Bank: Held, ~vhile ~ionmeniber banks nithin the territoq- may reqclnirc thrtse 
papers to be presrnted at their institutions to receixe the full amount of their 
face in money. the> ale  without authority to rexi t  for checks sent thcni by ey- 
change drafts, and in co~~sitlerntion of their v a i ~  Pr of direct pre\entation denland 
a discount and thus remit a less amount. Bat176 v. Balzlc, 546. 

7. Snme-State Stati~tcs-Co?zj?~ct of Lairs-Co~~stititfio~lal 1;rcw-A state 
statute nb ic l~  perlnits n nonmember of a Fetleral R e v m e  Hank to pay br  draft, 
upon its e\cl~niige deposit, a not(% or draft for colleciion sent through the Fedem1 
Reserve Bail11 and charge a fee for the remittance, beinq in conflict with the Fed- 
eral Reserre Act, is not ~nforceable, the latter act controlling under the proT ision3 
of the U. S. Constitution. Art. VI.. qec. 2,  and the laws made in pursuance thereof, 
in effect that the Federal Comtitution and statutes sllall be the suprrme law, and 



904 ASALYTICAL INDEX. [I83 

?ASKS AND BhSKISG-Co)?tinued. 

binding upon the judges in erery state, anything in the State Constitution and 
State laws to tlie contrary notwithstanding. Ibid. 

BANKRUPTCY. 

See Attachment, 2. 

See E~idence. 1G. 
1. Bewficial -issociatiom - I+~s~irance-Xatio~ial Councils-Local Councils 

-Principal aw.2 dqeltt-Corporatio11s.-lTT1iere the national council of a fraternal 
order, authorized by its charter "to establish, maiatain, control, and regulate a 
department for the Daynient of funeral beneflts to the members of the order," 
operated orer nu extensive territory through local ccuncils, such local or sub- 
ordinate councils are agents of the national council for the purposes expressed in 
its charter. Ecalrs v. Junior Order, 338. 

2. Samc-Bu-Laws-Assessnlents-l"ol.feitt~re.-W here the national coun- 
cil of a fraternal order writes funeral benefits through its local councils under 
the prorisions of its charter and by-laws adopted in pursuance thereof, the agency 
thus crented is not affected by tlie prorisions of a by-law of the national council 
under which the local council forfeits its membershir by not remitting assess- 
ments collected within stated interrals, :IS against them rights of the beneficiary 
under a policy of a deceased men~ber enrolled by the local council, who has died 
in good standing therein with his assessments duly paid. Ibid. 

BENEFITS. 

See Cities and Towns, 2 ;  Principal and Agent, 1. 

BILLS AN11 NOTES. 

See Injunction, 8 ;  Mortgages, 1; Criminal Law, 3 ;  Escrow, 1. 

BOARDS. 

See School Districts, 1. 

BONDS. 

See Constitutional Lam, 8, 10, 1 2 ;  S~hool Districts, 3, 17;  Roads and High- 
ways, 3 ;  Attachment, 1 ;  Estates, 10. 

BOUR'DARIES. 

See Trespass, 3 ;  Deeds and Conreynnces, 17. 
1. Boulidaries - Evideme - Streams -Adzerse I'ossession-Littzitatiolt of 

Actiolls-l'respass-Deeds and Co~zvcya?zces-Color of Title.-Defendant's tres- 
pass upon the lappage of land between the descriptions of the boundaries in the 
plaintiff's and defendant's deed, claimed by adverse possession by the defendant, 
was ninde to delierld upon the location of a divisional l i ie  called for in the plain- 
tiff's deed ns cornering in a log road a t  or near the east edge of Long Branch, 
but not calling for the run of the branch, and in the defendant's deed as "begin- 
ning at a black jack in Tarborough's cornw, and runs ~ i t h  his line to McQueen's 
line, thence as said line," etc.: Held, eridence was competent in defendant's be- 
half which tended to show that McQueen's line was a straight one running near 
the branch, and under this evidence it was for the jury to determine the true di- 
riding line upon the cluestion of defendant's color; an11 that it was not a pre- 
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sumption of lalv, under this evidence, that the true dividing line ran with the 
run ot the branch. XcQnecn a. G ~ a l ~ a m ,  491. 

2 B O I ~ I I ~ U I  ie8-Cc~rlcncc.-TYhere the true dividing line between the plain- 
t i8  and defendant is in disl~ute in an action of trespass, it is competent for a 
witness to testify as a fact within his own Irnomledge as to whether the line 
claimed by the defendant is in conformity ni th  the description in the plaintiff's 
deed corlieriiig the line at  or near a certain strea~n, and running thence with its 
eastern edge, etc. Ibld. 

3. Sunbe - Lappage-Adverse Possession-Color-Limitation of Action& - 
Where the defendant claims the lands in dispute, which in an action of trespass 
is made to depend nyon his aclrcrse pob\ession uilder color of title of a lappage 
between the dewription of a boulidary in his own deed, and that of the plaintiff, 
even though the plaintiff may hare shown a superior paper title, he may recover 
by shoming actual and sufficient adverse possession under his own deed as color 
of title, as against the constructive pocsession of the plaintiff. I b ~ d .  

4. Same-Co~irt Sut vcyor.-It is competent for a surveyor appointed by tlie 
court to plat the land in dispute to sl~ow the contentiom of the pnties in an ac- 
tion for trespass involving the question of lappage of the lands, to state that he 
obtained the location of the beginning corner upon the information given him by 
an adjoining owner, who was examined as a witness, and, a t  most, it would be 
harmless error in this case, as the corner \vus not found and the evidence could 
not affect the result. Ibld. 

5. Same.--Where an action of trespass depends upon the lappage of lands 
claimed by the parties, it is competent for a witness, testifying as a fact from 
his own knowledge, to state that the defendant's deed covered the locus in quo, 
or as to the true location of defendant's boundary. Ibld. 

6. Bozindarzes - Dceds and Co?zae~ances-Llc ieage-E~idc?~~e.  - Where the 
question of defendant's trespass depends upon the question of lappage between 
the lines called for in the plaintib's and defendant's deeds, evidence that the acre- 
age given in the plaintiff's deed would be greatly increased if the divisional line 
were located according to his contention, is relevant as a circumstance in the d e  
fendant's faror, though ordinarily tlie acreage is no part of the description, and 
the latter nil1 control, unless the lines or boundaries are in doubt. Ibid. 

7. Sanzc-Court Suracyor.-It is competent for a surveyor appointed by 
the court, nlio has platted the contention of the parties to an action of trespass 
upon lands, (1cl)ending upon a Iappage, to testify to the actual acreage called for 
by the description in the plaintitt's deed, when otlier~vise competent and relevant 
to the inquiry. Ibid. 

BREACH. 

See Deeds and Conveyances, 6, 7, 10; Instructions, 5 ;  Landlord and Tenant, 
5, 7, 8, 9 ; Liniitation of actions, 4 ; Appeal and Error. 16 ; Pardons, 3. 

BRIEFS. 

See Appeal and Error, 49. 

BROKERS. 

See Contracts, 8, 10. 

BURDEN OF PROOF. 

See Limitation of Actions, 6 ;  Criminal Law, 21; Homicide, 6, 17; Intoxi- 
cating Liquor, 18; ,4ppeal and Error, 5, 33; Xegligence, 2, 5, 16, 22; Carriers, 6, 
14 ; Esecutors and Administrators, 7 ; Instructions, 6. 
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BURNINGS. 

See Railroads, 2. 

BY-LAWS. 

See Beneficial Associations. 2. 

CANCELLATION. 

See Mortgages, 1, 3 ; Instructions, 3. 

CARNAL KSOWLEDGE. 

See Evidence, 26. 

CARRIERS. 

See Statutes, 3 ;  Judgments, 1 ;  Instructions, 6. 
1. Carriers-Railroads-Action-Consig?ze.-The consignees of a shipment 

by coinnlon carriage are ordinarily the ones for whose benefit it mas made and 
are entitled to iuaintairi an action upon the contract, the question of title being 
dependei~t ul~on the intention of the parties. Wafts l j .  R. R., 12. 

2. Same-Order, Sotifu-Stat~ctes.-The person to be notified on shipment 
to order of consignor has, under our statute, C.S. 313, t tle for the purpose of a 
suit to recover damages and the statutory penalty, as  fully as if the carrier had 
contracted ni th  hiin direct, upon the presc'ntation of the bill of lading properly 
endorsed ant1 his tender thereof in good faith to the c ~ r r i e r ,  the statute being 
remedial of the common lam that there was no contractual relation between him 
and the carrier that would permit recovery for causes accruing before he had paid 
the draft, nnd had the bill of lading assigned to him. C.S 290, 337. Ibrd. 

3. Gal I iers of Goods-Ezpress Conzpanies-Failurc! to Delivel.--Negligence 
-Evideucc-Ptima Facic Case-A70?zsuit-lnstr26ctiolts.--Where an express com- 
pany receives as  a columon carrier a package containiag money to be transported 
and delirered to a firm of ~rhich the sender is a member, evidence that the carrier 
failed to deliver it  is prima facie evidence of its negligence, carrying the case to 
the jury for its determination in the sender's action, and a motion as  of nonsuit, 
or instruction in the defendant's favor thereon, is properly denied. Morris u. Ex- 
press Co., 144. 

4. Snnte-Fraud-Co?~structiljc Fraud.-While a carrier may avoid liability 
for accepting a package by reason of the shipper's misrepresentation to its agent 
as  to its kind or clnnlity, upon the principle of actual or constructive fraud in 
the making of tlie contract, if actual fraud there shou d ordinaril~ be a false 
stateinelit uf soine cssenti:ll fact, Bnoi~ingly made and reasonably relied on by 
the agent or tlie carrier, as nn inducement to the contrac of carriage; or, if con- 
structive fraud, the sileuce of the consignor and the circ-urnstances of the trans- 
action inust ill fnct and efiect be the equi~alent of a fraudulent misrepresenta- 
tioil. I b ~ d .  

3.  Rntlrc - lf ~ci~cprcscirlntio?t~ of 811 ipper - VistnX I, of Aqoit-Damages.- 
The railroad agent receired frnin the consignor a box cclntaining money change, 
a11d there iws  eridcnce tcntlinq to show that the consignor told this agent it con- 
tainetl nioney change. but that the agent understood liim to say "chains" or 
"automobile cliain~." and a.: sucll thi% agenf delivered the package to the express 
aqent n'lirn hc retnrneti, nlm sent it nq "sutomobile chains." thouqh the box was 
too sinall for a sl~ipment of that character, which the express agent 1i;mself 
doubted at  t ! ~  lime. 111 either rwnt  the express rate m ~ s  the same, and it ap- 
pearing that the paclmqe was never delivered: Held, sufficient to support a ver- 
diet of the jury a\vardin; damages to the plaintiff, to .he extent of the value 
giren, and upon the evidence sustaining it. Ibid. 
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CARRIERS-Confw tied. 

6. Sn?)zc-Csccpt!o)ts-PI o a m a t c  Cause-Burden of Proof.--Except for  the 
act of God, the common enemy, or default a t t r~butable  to the shipper, a common 
carrier is held liable a s  insuier of goods i t  accepts for  tmnsportation and de l lve r~ ,  
and \ \here the cairier reliei on an  exce1)tion to the general rule i t  must show that  
the exception nas the 1)rouimnte came  of the  in jury;  and where it is shown 
that  an  e x p r e ~  company has accepted goods for ihipment and has failed to de- 
liver  then^, accordinq to the  contract of carriage, a p ~ ~ n z a  facle case of its negli- 
gence is e~tabl~shecl,  and a motion a s  of nonsuit, or a prayer directing a verdlct 
upon the eTidence, is properly refused. Ibid. 

7. Ctr~wars-BXLII cis Conzpanics-Frcigh t Recc!pts-31o)le)/-B~1!llo1l-Xeq- 
1tqeilr.e of Carrrct-Da?~lnr~cs.-~I clause of an  express receipt for a n  interstate 
shipmelit the f o ~ n i  of nhich has heen a p p r o ~ e d  by the Interstate Commeice Com- 
nllbs~on euLusinfi the carl irr  from liability n h e n  the package contained money, 
bullion. and ~t 15 not so qtated in the  receipt, except in cuqe of loss due to carrier's 
ncgl~gcnce, does not by its express terms include loss prouimately car~setl by the 
carrier or i ts  agent n b e n  the evidence and verdict has established a loss due to 
such negligence. Ibid. 

8. Carriers oJ Goods - Segltqence - Ecidence -FuiTzire to Delicer-Conz- 
mon Cnn zc7-s.-Where the transportation of a box of Merchandise has been made 
under a blll of lading for interstate shipment o m r  connecting lines of conlmon 
carriage, evidence that  the box mas empty  hen delirered to the consignee is  
sufficient exidence of negligence to take the caqe to the jury in a n  action to re- 
cover damages from the delivering carrier. AIoore v. R. R., 213. 

9. Cat rir 1 r of Freiqh t-Conilecthq Li~~es-Xeqligenee-Commo,~-law Lia- 
brlzt~-Cotrz~~~on Ca?riers.-The connnon-law liability of one of several connecting 
carriers is ortlinarily linlited to neqligence over its own line, n i t h  the  burden of 
proof upon the plaintiff in the action to show facts and circuinstances which 
change or affect such liability. Ibtd. 

10. Sam-Coi~t,  nr tr-Part)~erskip.-At common law a carrier mas liable 
for loss or damaqe to a shipment of goods while in its possession v i t h  the duty to 
deliver i t  without clnmaqe to  the next sncceeding carrier, except for canses not 
due to the act of God, the fault  of the shipl~er or the inherent nature or quality 
of the  qoods; and in the absence of a n y  contract o r  partnership agreement be- 
tween the c3arrirrc, or const?tnticnal or statutory provision to the contrary, a 
common carrier i~ not required to  transport goodp to a gcint beyond i ts  l ine;  and 
whether such carl ier  is the initial, intermediate. or terminal one, i t  is ordinalily 
liable a t  cornlion law o n l ~  for such loss or damage a s  results f rcm its oTTn neg- 
ligence. Ibid. 

11. Smnc-FcrTcral Stattctes-Co~nnze~ce-Principal and Agc11f.-Under the 
provisions of the  Federal qtatntes applying to interctnte shipments of goods by a 
connecting line of c ~ r r i a g e ,  the Carniaclr nmeudinent to the Hepbam l a ~ v ,  the  re- 
ceir ing carrier is con4de r~d  aq having made a through contract, with liability for 
loss or injury occurrnq from negligence of any of the connecting lines over which 
the sbil~ment mny pas.;, nb  n r l l  ns for  low or injllrv occurriny on i t s  own line, 
on the prmciple that each connecting carrier is made the agent of the  receivinq 
carrier: bnt  here the del i~er inq carrier is sued for the loss of a shipment, and  
i t  is established tha t  the loss occurred on the line of the receiving carrier, a re- 
coverF map not be had for such loss against the terminal carrier. Ibtd. 

12 Carriels of Goods- Conanton Carrio-8-Connectmy Lines-Contracts- 
Part~7erahl~1r-A~eqlille,1ce.-By a special contract or partnership relation, con- 
necting lines of common carriers between themselves may make the receiving, in- 
termediate, or terminal carrier, or nll of them, liable for loss or injury to a ship- 
ment upon whatever line the actionable negligence may occur. Ibid. 
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13. Carriers of Freight-Connecting Lines-Neglifi ewe-Damages-Actiolts 
Claim and Delicery-.4ttachn~ettt-7'ellder of Charges-Appeal and Error.-The 
consignee of an interstate carrier of goods, in his act on for damages thereto 
against the delivering carrier, sued out an attachment, a3d this carrier replevied, 
C.S. 830, 836; and thereafter the plaintiff sued out a writ of attachment in his 
action against the foreign, initial carrier, and the delivxing carrier, and it ap- 
pears that upon the trial both actions and the proceedings thereunder were con- 
solidated and dismissed for the failure of the plaintid to plead or prove a tender 
of payment of freight, mar tax. and demurrage: Held, the plaintiff not having 
abandoned the shipment, and not suing for its full value, but for damages alleged 
to hare been caused by the carrier's negligence, should have been permitted to 
proceed on his claim therefor, though not entitled to the immediate possession of 
the shipment. Lmbel- Co. 2;. R. R., 179 N.C. 339; Tl'hittlngton v. R. R., 172 S.C. 
301, cited and applied. Bradshazu u. R. R., 264. 

14. Carriers of Goods-Railroads-F(~ilure to Deliver-Burden of Proof- 
xolldelivcl..ij Station.-Where a shipment of goods is delivered to a railroad com- 
pany for tmn~portntion, tlie title rests in the consignee, with the duty resting 
upon the carrier on the arriral of the goods at  destination to notify the consignee 
and make delivery or shorn legal excuse for its default. C.S. 3516, And this prin- 
ciple applies to a side-station when notification of arrival should have been given 
from a nearby station. and tlie inquiring consignee mas there misinformed as to 
the arrival, and the ear in the meanwhile was broken into and the shipment 
stolen. Xfg. Co. v. Tucker, 303. 

13. Sanzc-Tret dictJudggne?~ts.-TVhere it  is estaklished by the jury that 
a consignment of goods was carried to the delivering 11oint by the carrier, its 
failure to delirer to the consignee, or to notify him, and the goods are lost while 
in its possession, the verdict is inco~nplete when there w s  no issue submitted as  
to whether the carrier, who is a party to the action, mas in default in not deliv- 
ering it to the consignee, and a judgment thereon against the consignee is rerers- 
ible error, entitling the consignee to a new trial. Ibid. 

16. Can icrs of Goods -Express Companies - Contnzerce-Federal Law- 
TT'ritten Sotice-Donzaqcs-Co~~dttion Precedent.-Upon the express receipt of an 
interstate shipiuent of qoo(1s by the carrier was a stipulation requiring, among 
other things, that in order to make the carrier liable for the loss of the shipment, 
a clninl must be imdr and presented in writing to the originating or delivering 
carrier ~vithin four montliq after the deliver7 of the property, or in case of failure 
to lllnlie deli~erg, then within four inonths after a reastnable time for delivery 
has clalwetl, etc. : IIcltl, tlie Fcdrral stntlite and the author~tatire Federal decisions 
thereon afford the eschsire rule of the carrier's l iabi l i t~ in such cases, and there- 
u n d t ~  the filing of the nritten elaim withiu the stated t nie is upheld as a rea- 
sonable stipulntion requirinp a conlplinnce with its terms as a condition prece- 
dent to a recovery. St .  Sing 2; Erpress Co., 405. 

17. Co)wnm Ca) ric1.8-Ra~l~oaA8-Jiaster and Sci umt-Emplover and Enz- 
plo?tcc-Scyliqe~ic~c-Co+~lnmce-Slntritcs-l"edra2 Etnployers' Liability Act.- 
Evidence that the plaintiff, an esl)erienced braBernan of a railroad company en- 
gaged in interstate connnerce, nns  thrown between a bos md a flat car, while, in 
the course of his einplo~ment, he was crossing from the m e  to the other with the 
train in motion. by a sudden and unexpected jerking of I he train, of such force 
as to brenli his hold upoil the box car and jerk the flat cnr from under his feet; 
and that tlie cars had been piclied up a t  a station they had left without inspection 
of the cars or drawheads is sufficient for the determinatitn of the jury upon the 
issue of actionable negligence, in an action against the carrier to recover damages 
under the Federal Employers' Liability Act. Bass u. R. R., 444. 
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18. San~e-~4sslonptio11 of Risk-The doctrine of assumption of risk, though 
not n lloll; aholiihed by the Federal Employers' Liability Act. ha> 110 application 
nliere the neqliqente of a f r l lo~r-ser rant ,  which the  injured party could not ha re  
fore-een or cxlwcted. is the wle. direct, and ilnincdiate tau-e of tlie injury. tlie 
risk. :t.cn~ned 1); the ein1)logee b ~ i l ~ q  o111y those ilicitlerital to the proper and  care- 
ful  ul~eration of tlic rallrond. I b id .  

CARRIERS O F  GOODS. 

See Carriers. 

CARRIERS O F  FREIGHT. 

See Carriers. 

CASE. 

See Appeal and Error,  47, 60. 

CAUSES O F  ACTION. 

See Evidence. 9 ; Partition, 1. 

CAVEAT. 

Sce Wills, 1, 2, 3. 

CERTIFICATE O F  CLERK. 

See Deeds m i l  Conreyances, S. 

CERTIFICATE O F  DEPOSIT. 

See Injunctioq 8, 9. 

CERTIORARI. 

See Habeas Corpus, 1. 2 ; Appeal n11d Error,  10, 46, 52. 

CHARACTER. 

See Eriilence. 10, 11, 21. 27. 20; Intoxicating Liquor, 22. 

CHECKS. 

Pec RanBs and Bnnl<iiig, 1, 2. 

CHILDREN. 

See Action.. 1; Dcril5 ant1 Conre)aiiceq, 2 IMates,  1 ;  Segligence, 10. 13; 
ET iilence. 26. 

CITIES ASD TOWSS. 

See A11l)enl and Error. 12 ; Segligence, 11 ; IWiaent Doinnin. 10, 13 ; Jhlnic- 
i1)aI Corlwrntio~i*, 1 : Automoi)iI(~~, 4. 

2. S ( o ~ ~ c ' - B ( ' ~ ~ c f i t ~ - ~ ~ ~ ( * r . ( . ~ i t ! j  (if IIIII)~oc~)IIC~I~S.--TTT~P~.~ an act  allo\vs as- 
sessnic~nts to bc 111ade by a vity o11 l)roIlerry abutting on a street for parements or 
in~proremeiits tliereon, tlie legislative declaration on the subject is  conclusive as 
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CITIES AND TOWNS-Continueci. 

to tlie necessity and benefit of the proposed improvements, and in applying the 
priiicil~le and estiinating the amount as against the owners, indiritlual or corpo- 
mte, tlie court u n g  interfere only in cnse of 1)alpnble an11 gross abuse. Ibid. 

3. Sarllc-Cor~stitcctioircrl 1;rctc-Secessuries-E'lcctic,lls.-,l city, auth~rized 
under a private act to issue bonds for street pavements and iinproveiuellts ant1 to 
assess the lands of on.ners abutting on the streets iml~ro\.ed upon the al)proval of 
its roters, issued the bonds, assessed the o\vuers accordingly, and finding it h;ld 
ii~siifficicnt fnntls, proceeded, under tlie l~royisions of C.S. 2703, 2701, to assess the 
lands of a railroad comgany abuttil~g u1)011 streets pavtd and improved for its 
proyortionnl lmrt of the costs i11 accordnn:e n-it11 the n~ethod prescribed by tlie 
statutes: II(~lc1, the general statutes expressly included ::ailroads within its pro- 
x-isions as to nssess~uents, the c~nly question involved, and inlprovements of this 
character ctrining within the definition of "necessaries," tlie assessments made uu- 
der the general law against the abutting 1:und of tlle railroad company are valid 
and enfurct~~ble;  especially, as in this case, where tlie r,rilroad conlpang has ac- 
quired the fee-siniy~le title to the land. Ibid. 

1. Snme-Pi,icate Acts.-The general statutes autliorizing cities and ton7ns 
to iasne bonds and assess abutting lands fur iniproving and paviug streets, and 
not requiring that the questions be submitted to the voters, are additional and 
independent of special or local laws. (C.S. 2 i @ ) ,  and w11t:re the latter require the 
question to be first subniittrtl to the voters for their approval, and these require- 
ments have been fully met, under the private act, tranmctions thereunder com- 
plete and their validity unquestioned, a railroad conlpally iuay ilot resist an as- 
sessment made under the general law, C.S. 270'3, 2701, ullon the ground that the 
provisions of the private acts, requiring tlle ayproval of the voters, control the 
question of the validity of tlie assessments. Bi-anll~am v. Durhanz, 171 N.C. 196. 
cited and distinguished. Ibid. 

5.  Sarnc-Rtrtif~iyq Statutes.-Where a city or t o ~ n  has proceeded inider 
~ r i r a t e  acts to issne bonds antl assess the lands of ahi~tting owners for street 
paving and iml~roveinents, and for insufficiency of funds thus expended find i t  
necessary to assess tlie lands of a railroatl company abutting on streets so im- 
p ro~ed .  C.S. 2703. 2704, a later act ratifying the private acts, evidently for the 
l~url~ose of curing nppreliended defects and to lllalie the bonds a more safe and 
tlesirirble investiueut, cannot affect the validity of the prz~ceedings under the gen- 
eral laws. Ibid. 

G .  Citics nud Tofci~s-Jl~cificipal Co)por.ntioics-Raili'oads-Leases-As4css- 
mocts-8fi.cct Irllp)~oco11cilts-P1~ii?1.f~r11 a~cd Srco1idar1/ Liabilit!j.-While local 
asseasiucnts of abutting lantl q)on city streets for paving and improrenlents are 
not regarded as tnses i11 the sense of n general revenue measure, they are re- 
ferred to thr power of tasntion i~oasessed antl exercised by Government and held 
to be a special tax. Hence, where a milroad company has leased a milroad for 
00 Scars. and lias snbleasrd it to another, and the lessee road has corenmltetl to 
l~rotect the lessor "from payment of taxes of any natnre whatsoerer," it is kcld, 
~vliilr both of t l ~ r  rai1ro:rd coinpanics nre liable for the assessment, that of the 
lessor is n prininry one, thong11 n covenant against nssessnlents of this character 
has not s1)ecifically been made. Ibid. 

7. Cifirs n ~ t l  To~c.)~s-X~ol;icipul Corporntions-Leases-Lessor and Lessea 
-8trrct I~ilprocen~cnts-Assessme?~ts-Liells-Priorit?/ o ; ~  Lien.-It is within the 
authority of the Legislature to make assessments against the lands of a railroad 
company abutting on streets improved by a city a paramount lien on its franchise 
and property, not requiring that sucli lien be given in express terms if by correct 
interi~retation the statute intends that it shall be conferred, and when so confer- 
red, the lien will necessarily be construed as  being superior to all others. Ibid. 
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CITIES ASD TOWKS-Continued. 

8. Cities and Tozors - Xunicipal Corporations-Assessments-Liens-Pri- 
orities of Lic~ns-Tuxcs-ForecZo~~~~~e-A~tio~~~-Stat~~tes.-TVhere private acts of 
a I,egislilture gives a city the right to enforce assesslueiits 011 lands abutting u1)011 
its iiiiprovecl streets as  a lieu against the property; and the city has, indepen- 
dently, under the general law, assessed the  abutting land of a railroad coiii&)auy 
ant1 i ts  francliise. C'.S. 2717, p r o ~ i d i i ~ g  tliiat if the "lien is not paid  hen due i t  
shall be subject to tlie pcm~lties iiow prorideil as in case of unpaid tares" : Hcltl, 
the 1ic.n so created is superior to all other lieils anti incumbrances. and mns be 
enforcetl by decree of sale of the property and franchise of tlie r:lilroad coinl):lnI. 
C.S. 3462, 346S. Ib id .  

9. Citios u ~ r d  Tozclts - J l lo~ic i l~al  Corporations - Street Improccnzents - 
Stc~t~itc.~s-dasesa~~~~~~~t~s-I'ri~rities.-Tlie l~rovisions of C.S. 2713, tha t  assessments 
m n d ~  against ~ h t t i n : :  lantls on streets pared or iniproved. shall be "froni the t h i e  
of the assessinent ant1 coilfirination thereof, x lien superior to any and all liens 
and encumbrances," (lops not exclusively refer to subsequent liens; and the ref- 
erence to the date of corifirii~ation is only to fix tlie time when the lien is  coii- 
elusively establislied. and when so eatablisl~ed it takes the precede~~ce over all 
liens then existent or otherwise. lbid. 

CLAIJI AND DELIVERY. 

See Carriers, 2. 

CLASS REPRESESTATIOS. 

See Actions, 1. 

CLERKS. 

See Receir-ers. 1. 

CLERKS O F  COURT. 

See E11iinent Domain, 3. 11 ;  Removal of Causeu, 2, 3 ;  Judgments, 3 ;  Plead- 
ings, 6 ;  Deeds ant1 Conveyances, 12, 14. 

CLOUD ON TITLE. 

See Costs, 1; T r e s ~ a s s .  1. 

Sce Appeal and Error,  10;  Mortgages, 4. 

COLLATERAL AGREEMENT. 

See Jl~dgnients, 16. 

COLLECTION. 

See Appeal and Error,  10. 

COLOR O F  TITLE.  

See Houndarie., 1, 3 ; Limitation of Actions, 1. 

COJII3ISATIOS. 

See School Districts, 11. 13. 

See Carriers, 11, 16, 17; Railroads, 4. 
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COJIAIISSIOSERS. 

See Contracts, 8 ; Drainage Districts, 2 ; Partition, 1 3 ; Deeds and Convey- 
ances. 14. 

CoMAIISSIoSS. 

See Contracts, 10 ;  Partition, 3. 

COJIJIOS CARRIERS. 

See Carriers. 

CGJIJIOS LAW. 

See Liens, 1 ;  Carriers, 9 ;  Clonteuil~t, 2 ; Courts, 8. 

COJlPARATIVE NIGGLIGENCE. 

See Railroads, 1 ; Negligence, 19. 

COJIPENSA'I'IOS. 

See Eminent Domain, 4 ;  Sheriffs, 1. 

COMPROJIISE AND SETTLEIIEN'F. 

See New Trials, 3. 
1. Conzpronaise and Settlement - Contracts-Coftsicleratiolz.-The plaintiff 

was  injured while in the course of his elnployment for the defendant, causing, 
amonq other things, the nmputation of his arlu, and while preparing to bring suit 
for damages u l~on the alleged negligence of the defendant, was approached by the 
defendant's superintenderit or foreman in c4iarge and control of its employees, 
who suggested a co~npronlise ulmn condition tha t  tlie defendant would give him 
employment such a s  he  mas then capable of doing, and pay him a living wage 
for the support of himself and family for life: Held, the compronlise being a n  
adjustnlent of a bo~m fidc claim, is a sufficient consideraticn to support the  agree- 
ment thus made, whether i t  was well grounded or not. Fisher v. L m b e r  Co., 483. 

2. S a ~ u e  - Enlplo~c'r  and Enzployce - Vas te r  and Sercatzt-Pri~fcipcrl ntld 
Aqrllf-Rnt~fientio/~.-h contract by way of compromise to g i re  employment a t  a 
living wage to an  enil~loyee, sufficient for himself and his family, whose arm had 
been tunpntated a s  n result of a n  injury alleged to have been caused by the cle- 
fendant employer's negligence, is too unusual to come under the ordinary powers 
of a forclnnn or of an  a g ~ n t  of Iiiore qeneral powers, but nay become bi~itling by 
tlie knowledge or acquiescence of the owner; a s  where the defendant employer 
was a manufactnring plant, mostly owned by one person, who was aware of the 
injnry, and tha t  his coml~any paid the expense incident thereto, and for years 
liellt this crippled employee on the payroll and pnid him t ie same wages tha t  he  
had received before the in j~wy,  these circulnstances being sufficient to impute 
lmowledge to the lnanngenient of the defendant's plant of the contract agreed 
upon by its boss or foreman. Ibid. 

COJIPOUSDISG A FELOSP.  

See Criminal Law, 4. 

CONDEMXATION. 

See Eminent Domain, 1, 10, 11, 13, 13; Appeal and  Error, 12 ;  Roads and 
Highways, 1. 

CONDITIONAL RIGHT. 

See Actions, 6. 
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COSDITIONS. 

See Railronds, 6. 7 ; Carriers, 16 ; Limitations of Actions, 6 ; Criniiilal Law, 
18 ; l3:~rdoii. 1, 3. 

COSDUCT. 

See Al~peal and Error, 57 : Courts, 9. 

CONFIRJIATIOS. 

See Deeds and Con1 eyances, 11. 

COSFLICT O F  LAWS. 

See Railroads, 3 ; Banlrs and Banking. 7 ; Courts, 4. 

COSNECTING CARRIERS. 

See Carricrb, 9, 12, 13. 

COKXOR ACT. 

Sce Mortgages. 5.  

CONSENT. 

See Appeal and Error,  19, 27. 

CONSIDERATIOK. 

See Vendor and Pnrc l ins~r ,  22 ; Criminal Law, 3 ; Deeds and Conreyances, 3 ; 
Compromiie and Settlement, 1. 

CONSIGKOR AND COIVSIGNEE. 

See Judgments, 1 ; Carriers, 1. 

CONSOLIDATED STATUTES. 

113(6).  Sec. S9.  

SEC. 

160. Tear's period to bring action for nroncfa l  cleat11 is not a statute of limi- 
tation requiring i t  to be pleaded: serrice in this case hc7d not to have 
nroitled l a l ~ i e  of ~ t a t u t o r y  time, and insufficiency not cured by defen- 
dant's ap1)earance. Sec. 404-475. IIatc7~ v. R. R.. 617. 

290. The carrier ir liable to person to be notified in "order, notify" shipment. 
TT cltts 2;. R. R., 12. 

313. The carrirr  is liable to ~ e r s o n  to be notified in "order, notifS" shipment. 
TT7trtts c. R. R ,  12. 

313. Remedial i tntute to 1)ernlit perqon to be notified to maintain actioil against 
the cztrrier in "order. notify" sh i~men t .  T17ntts c. R. R., 12. 

360. School diitricts a r c  incorporated and giren lmrerr  in relatioil to issuing 
bontlq, w l~en  appro\ cd h~ the ~ o t c r q  ; and the ~ r o r d  "truitees" includes the 
principal or  go^ erning body. Pasclzal v. J o h ~ s o n ,  129. 

370. Section does not bar equitable counterclainl under the facts of this case. 
Shc77 c. Lincbtrgcr, 440. 

396. This section does not affect section 44.3. Pierce c. Faison, 177. 

404, 47:. Ivwmlce of summons. unserred, is net  the commencement of the ac- 
tioil in contemplation of section 160. Hatck c. R. R., 617. 
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CONSOLIDATED STATUTES-Continued. 

SEC. 

411. Where the local prohibition act irescribes the offerse of "feloniously" sell- 
ing liquor, an indictnient omitting the word "feloniousl~" is under the 
general statute. S. 1;. Jackson, 696. 

413. Section does not estrnd the period of time for cutting and removing tim- 
ber fro111 land under a timber deed. Gatezcood v. Pty, 416. 

413. Plaintiff, after nonsuit, must pay cost to entitle hum to bring new action 
under this section. Ra111cix 1;. IT'atts, 517. 

433. When an open square has been dedicated and accepted by a municipal 
corl)oration, an iustruction that if a railroad conpany had held seven 
years aclrerre 1)ossession. etc., under a later deed, it would acquire title, is 
error. R. R. 1;. D11~11, 427. 

435(2) .  Outstanding title in government to lands conreyed by deed to individual 
anlounts to an eviction, and the statute of liniitz tion begins a t  once to 
run, without the necessity of grantee's entry and eviction. Cover v.  Mc- 
A d o / ,  641. 

443. This section is not affected by section 303. Pierce 11 .  Faison, 177. 

437. A11 action for damages against vendor of land under contract to convey, 
or recovery of purchase price is a waiver of right lo specific performance ; 
and where there are two purchasers, both should be parties. Kendall v. 
Rfaltu Co., 423. 

463. Action to set aside sale of lands and cancel notes given for purchase price 
secured by mortgage should be brought in county where land is situated. 
I'arlglicot c. Fallirl. 318. 

460. 470. G37. Proner venue for nonresident's action f o ~  breach of contract is 
defendant's ;,lace of residence. Cottore Oil Co. 1;. Grimcs, 97. 

Trial judges may have jurors sumnioned from adjoining counties, etc., in 
refusing defendants' motion to remove the cause in murder case. B, v. 
Ki~waid, 709. 

Instructions held not to be a violation of this seclion. Statute in deroga- 
tion of common-ln\~ rule, and meaning will not be estended beyond its 
terms. S. c. Ptcgh, S00. 

Trial judge may not change verdict and disniiss action as a matter of law. 
Rrrnkin c. Oatcs, 517. 

A reasonable discretion is esercised by trial judge in setting verdict aside 
to accon~plic;h equitable results. Bailey c. Vineral ('o., 523. 

Complaint i11 this case is sufficient for judgnlent bv default final. Thomp- 
son c. Dclli~~glram, 56G. 

Purchase price by shipmmt may be recorered in action against carrier 
when lost by ~ ~ ~ r r i e r ' r  negligence, where Director General is party. dffg. 
Co. C. Tucker, 303. 

conin~i.sion~r to srll lmid nt lrivate sale limy reopen the matter by peti- 
tion, after confirmation, and slio~v that the purclia*,er had not paid a fur- 
ther sum agreed upon, and not included in the price confirmed. Lyman v.  
Coal Co.. 581. 

See sec. 469. 
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SEC. 

706, 714, 3tX5, 3669, 3746 A s  to e\c111ding dnellings, e t c ,  from power to  con- 
tlellni lnri t l~ foi hlylrn,i)s (lo not al11~l.v to lniv,ite i tatute not e -mi? t~n~ :  
them ~~11,r to~t  I,. Hlq1~1t uit Co~iti1~~\5toi1,  211. 

708. Teuti~uony of lecliles1; d r ~ ~ i n g  of nlito~uohile tau\inq injnrj  is  sufficient of 
willful i n j u ~ ~  under the ex idence of t h ~ s  case. TTtnthcr~ 1;. K a l d ~ ~ i c ,  276. 

813. Surety on rcy)le~j bond nlay not object for in.ecunt> in not ha1 ing two 
tl~eieon, n l ~ e n  i t  n n s  as  he  aqreed i t  shonlil be. T11ompso11 G L)zll~~~c/liu~~t,  
X G .  

830. 836. S o t  arce.sary for consignor of goods to  tender payment of freight, 
n a r  tax ant1 dcmurmge to cnrrier in action to recoTer damages and not 
poswssion of shipment. Urctdsllclzc G. R ,  R., 2Gi. 

859, 860. 113(6) .  No preference is gi\-cn to clerk hire before appointment of re- 
c e i ~  er. 3 f q .  Co c. 2'urnagc,, 137. 

889. d motion of non-nit chould not lia1e been ginntcd under the factq of this 
case. upon conflicting e\i(lence a s  to a n  outstanding life estate affecting 
chain of title to lnnd by adver>e possession Hozce2E a. Slluzc. 460. 

936, 3303. A n-ornan ma? act a s  notary on married noman's acknowledqment of 
deed, nnd 1m.s on  roba ate a s  depnty clerli of Superior Conrt. P l o t o n  G. 
Roberts, 62. 

978, 985. The clniiificil comnio~l-law dictinctions of acts of contempt of court. 
done n ithin and without its in~iiledlnte pi ?>elice. is  preserved by these sec- 
tions and the di<tinctions clefmcd. S i ~ o ~ c  z IIu~rh-cs, 365. 

981. 953. Acts of prihoner under the facts of ~ I I P  ca-e n-as direct coi~tempt of 
court, authorizing iruprisonmeilt not e\i eeding $230, or both, in discretion 
of justice of the pence. S.  a. Hooker, 763. 

1113. Corporation. orgnnizeil nndcr ;hi. section may condenin lands for a public 
tnrnljike or toll road. Retreat  Aaso. v. De~clopment  Co., 43. 

1243. The plnintili sonqlit to recover from his brother one-half of lands under 
a deed to hiniiclf and hrother. Defendant claimed the whole nnder a prior 
decd. J u i r  found for plnintifl', and defendant appealed from being tn\-ed 
n i t h  coqt: Held, error. Hnrc  a. Hare,  419. 

1609. 161,E. etc. ?\To preference is yiven for clerk hire preceding roluntary assign- 
ment for benefit of r~edi tor \ .  Vfq .  Co. L .  Tlr7 71agc, 137. 

1663, 1667. Anrol~rit a l l o n 4  n i f e  uiitler this section is  within sound di-cretion 
of t l l ~  jndqe: it 111x7 be snbseqnently modified o r  vncated; it is  not tech- 
nical "alimony." may be secured from hn~bantl 's  estate or rnndc n chargp 
against hiin. or secured in trust ,  and lxopelty  ill revert to him on her 
dcnth or rcconciliation: i t  rnnS include income from his property or 
enrninqs. dirde~xolc c. A~idwson, 139. 

1705. Land for  a turnpike or toll road is fo r  a public use and may be condemned 
by a cor~~orxt ion  existing under the general law. Retreat  Assoezat~o~i a. 
De? clopmolt Co., 43. 

1714. d nuiqance seniibly impairing ralue of lands comes within the intent of 
this section. Sclnzn v. Foble, 323. 

1717. Power given to cities to condemn lands as  railroad companies does not 
extend to dwellings. Selma v. Soble, 322. 
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SEC. 

1720. The want of power of a turnpike conilmny to condemn private lands should 
be talien by answer before the clerk Retreat Assceiatio)z v. Development 
Co., 43. 

1734, 1737. An estate to "bodily heirs" and in the event of none to grantor's 
estate eleates a sliiftiiq use and upon the lion happening of the contin- 
gcnry goes to the grantor's heirs. W i l l i x  2;. Trttst Co.. 267. 

1743. Plaintiff is chargeable with costs of suit to remove cloud on title to lands 
11po11 defendant's disclaimer. Cle??mons c. JacLso?z, 382. 

1744. Grantors of land affected with contingent interests may make the former 
deed valid by a f te rxmls  conforming to the requirements of this section. 
.Ve!/c>r 1.. Thonrpsoiz, 343. 

1744. Interest of remote contingent remaintlerman is preserved by sale of land 
under this section; and may be sold a t  public or p ,irate sale, requiring a 
bond. Poolc c. Tlionzpsoi~, 388. 

1793, Eeneficiary under a will may testify as to the maliner the deceased kept 
the paper-writing among his paluable papers, etc. I n  re Harrison, 457. 

1793. A wife may testify that she was unaware that her deceased husband had 
made a will in her favor. I n  re Bradford, 4. 

2180. Foreign gnardian. when complying with sees. 2195, '2196, may have ward's 
land sold under this section. Cllley v. Geitner, 528. 

2103, 2106. A foreign guardian cornplying with sections may withdraw ward's 
lwioiial estate froni the jnriidiction of our courts. C'illey .c. Geitlrw, Z 8 .  

2435. This is in addition to common-lam lien giren artisans, is superior to ren- 
dor's or inortqage liens, and attaches when the mortgagor is in legal 
possession of an nutonlobile upon which the work has been done a t  his 
instance. Jolu?~o?t v. Yates. 24. 

2480, 2481. Agricultliral liens arc superior to all others except landlords or la- 
borer's liens. Trzlltcrnts c. Dwis,  90. 

2313. There must he an espress or implied promise by husband for wife to re- 
cover coinpensation for selvices rendered to him in his business. Dorsett 
1%.  Dorscft, 354. 

2313. The failnre of the probate officer to malie requirel-l certificate of wife's 
deed to her hnshand, may not be cured by the oBcer after the wife's 
death. Sniith 2'. Bcncer, 497. 

2394(1). The assignment of a mortgage note alone transfers no title to mort- 
gage property and power to foreclose canceled mortgage of record remains 
with mortgagor, Bank 6. Sauls, 1%. 

2.799. 2G01. 2615. Spc,ed ordinances of cities :Ire w i d  wher in conflict with gen- 
eral l~rovisinns of the statute. 9. 2'. Frt~slrwater, 762. 

2617. 261% E~idence held snfficient for conviction, as also evidence of into~ica-  
tioil of driver of auton~obile, causing the injury, as a part of the res 
qcstm. S. 2 j .  Jesszip, 771. 

2703, 2704. Where asseswents for street improvements have been found in- 
adequate. n city may assess railroad property there'or under the general 
statutes, independently of a prirate act, requiring tl e question to be first 
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SFC. 

snbnlittcd to approral of roters:  and a later statute ratifying the private 
act does i ~ o t  xf'ect the inatt'r. I i ~ i r ~ t o ) !  1.. It. R., 14. 

Vnlitl assewiients nqainst railroad right of way for strc,et i m p r o ~ ~ n l e n t s  
is a lien superior to other liens :md encunlbrances. Aitrston 7:. R. R.. 14. 

Collerting garbage from stores and dnellinqs by city is a gorernniental 
~ I I ~ J - ,  and city is not liable for negligence of eml~loyec%. Cliargi~ig o\rncrs 
with cost of s en i ce  is not a business for pay. J(oilcs c. Clrco'lottc, 630. 

The fi;lt of registration by clerk of Superior Court of sollie county l r i t l~ in  
the State is ileceseary under our registration lnw. Fibre Co. v. Coxrrl, 600. 

Entloruer of a com~lletetl check of maker can only recorer of latter the 
original aniount of a raiied check, u l~on a n  ~ttdcbltaf~ts awunpsi t .  Bank 
c. BuuX'. 403. 

The payee has no inlplied agency except for neqotiation of a completed 
checli, fully filled out by the maker. 13atrX' c. Ba i~k ,  463. 

Section cannot impair rested rights of g r ~ n t e e s  in deeds to lands. Fibre 
Co. 2;. Co:ad. 600. 

Possession of 1.50 gallons of grape wine is not alone sufficient for convic- 
tion. S. c. Hardin. 815. 

1717. Pncler statutory proIirion% the State Hirrhway Coiilnliifion may 
talw gravel, ct c.. from 1)rirnte l ~ l i d i  before inititutinq co~ldelnnntion l)ro- 
ceedings. Jo~ i ru iys  c. Highzc'al~ Conzmsaiw~, 68. 

Cnrr:, ing eiqlit q i~ar tq  liquor to a house of another ~nakes  out pt !ma facie 
case, and is \ufficient to conrict of nnlawful s ,~ l e  nnrl transl~ortntion. S. 
e. ~qlllllW)18, 684. 

Inilic+nient not cliarging a fornler offense of niannfactnring, etc.. presumes 
no former conrivtion. 8. 1;. Claili, 733. 

Ins t~nct ions  to srrutinixe tcqtimony of nitnesqes interestetl with defcn- 
dant in c.rimi11al ac+ion. i i  not error. together ~ r i t h  chnrge to g i ~  e it same 
neiqht ai: other e r i d e n c ~  if jury was satisfied of its truth. 8. v. S~tzztlt. 72.5. 

3162. 3463. Licii. for aif .rsb~nent\  against railroad right of w a r  for street im- 
~troreiilentc: :ireh enforcible by sa l e  of milroad ~&gerty. ~ i i t~s to!f  ?;. R. R., 
14. 

The superiority of lic~ns for street i ~ i ~ l ~ r o v e n ~ e l ~ t s  is froin the time of the  
"a~sessnient and confirnintion thcreof." I i ina to i~  c. R. R.. 15. 

Doctrine of coniparatire negligence is recognized only in instances ~ ~ i t l i i n  
tliv 1 ) ro~ i s io i i~  of this :I (+  : ~ n d  the Federal E~i~ployers '  Act, a~nd ill 111itig:x- 
tion of i1anlagc.s. Xonrc c. IYOH lT'orl;s, 138. 

Contrihntory neplipe~ice in employee's action for rlaniages against railroad 
conilmiy. will not justify nonsuit. L a n ~ m  a. I?. R.. 74. 

Possession of 1.70 gallons of gmpe \\-in!? m:~nufi~ctureil on owner's premises 
is not p~irtfcc fnric cridence of his guilt. S. r .  H~~rr l i t r ,  815. 

Cotninon carrirr  is now liable for penalty for fttilnre to clelirer shipment. 
Xitcl~cll  c. R. R., IW. 
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33'24. Judge may set aside verdict on issue denying pen:iltg and retain tha t  on 
issue of actual damages. HIISXU 2;. 11. R., 8. 

3GGS et scq. See sec. 706. 

3836 d sl~ecial local law giring the right of outlet orer  : djoining lands with re- 
gard to conrenience of esisting one under certain cvmditions, etc., prerails 
over the provision of this section. Farmer  c. Bright, 655. 

4131. Eridence of mndne influence a s  to n rvill nlade b e f x e  marriage is no eri- 
dence of such influence as  to a will subsequentlg made. 111 r c  Brndford, 4. 

4202. Testimony of girl under 14, that  she had  told her inother of the circnm- 
stance on the day the defenilnnt had carnally l m o ~ r n  or abused her, is  
competent a s  corroboratire bg her other testimony. S. v. TVinder, 776. 

4338. 4330. I n  \roman's civil action for damages for seducTion, it is not required 
tha t  the interconrse was procured under promise of marriage, a s  in the  
criminal action : and recovery ma? be had upon her unsupported testimony. 
Hardin v. Dazis, 46. 

4480. Allegation and proof of fraud a re  necessarg to the validity of this section. 
Vir~ton c. E a r l ~ ,  199. 

4343, 4541. S o  powers a r e  confrrred on national prohibition officer making a n  
arrest  by the provisions of these sections. S. c. Burnett, 703. 

4617. Where indictment fails to  charge a former offense of manufacturing, etc., 
no former conviction is prc~sumed. Sec. 34m: S. 2;. Clark, 733. 

4640. An attempt to commit a crime is an  indictable offense and sufficient t o  
conrict if acconipanied by a n  overt act to carry out the conceived intent. 
S. c. Addor, 687. 

4643. Motion to nonsuit criminal action on State's evidence, renewed af ter  all 
the eridence, does not confine the appeal to State's evidence. S. I;. Brink- 
l c ~ ,  720. 

4649(4). State may appeal from judgment rendered a s  :I matter of law. S. v. 
Hall ,  806. 

4697. Clieinical analysis showing deficiency of fertilizer necessary in action to 
recorer daniape to crops cnusecl by i t s  use. Jones c. G~tano Co., 338. 

3480. County board of education may conlbine local scf ool districts when no 
clianqe is made in esiqting ra te  of tasation. Pasc7wl v. Joh?zson, 129. 

5473. This section as amended is conftitutional except a3  to taking new terri- 
tory into a school district tha t  has not voted upon the proposed special 
t a x  P c m l  c. Comrs., 387. 

5511, 5330. New territory taken into esistinq school t a s  districts under combi- 
nation into one ninst ro te  upon proposed tax. Sec. 5311, not applicable. 
PCIT.II r. Co~rcm.. 387; Hicks 2;. Comrs., 394. 

5526. Refers to new territory where no special school t a s  has been voted upon. 
Po rll r .  Co~rirs., 387; Hicks c. Comrs., 393. 

5526, 3530. Construed in pari  nzaterza, and  held reconci1:~ble. Hicks v. Comrs., 
394. 
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5330, 5.531. First  sectirm relates to abolishing a n  old school tax  district when 
a part  of a n e ~  conwlitlated (1istrir.t ; the lat ter  to the abolition of a n  
esisting district. H ~ k s  c. Con~rs., 304. 

3360. Territory talien into new district formed xrjth existing district haring a 
special tax,  muqt vote upon proposed tax. IIiclis z.. CO~~LIS. ,  394. 

567G e t  scq. h local law will prevail a s  an  exception to the general lanr, a l l ow 
ing issue of bonds a t  a specified rate of intereat. Ivilsorc 2;. C0t?W8., 638. 

3678, 5681. h later act may cure irregularities under Constitution, Art. 11, sec. 
14. Board of Educatior~ v. Conlrs., 300. 

6768 et scq. This statute emphasizes the mandate of Constitution, Art. IX ,  a s  
to six m o n t l ~  public schoul. Lacy v. Bank, 373. 

Those nitllin the county n e r e  not entitled to rote a s  absentees, prior to 
the amendment of 1919. S. v. Jackson, 696. 

In  gito zc;a)~aicto, the declared result of the election b r  county board of 
canvassers is taken a s  p r m n  facie correct. S. c. Jacliso~z, 69.5. 

The Gorernor may re\-olie conditional 11ardon on defendant's admi~sions,  
or such eridence as  he may require. S. 2;. Yutcs, 733. 

Pe~ia l t ie i  a r e  not recoverable against sheriff for mere failure to pay orer  
amount clairuecl to be due by him. S. 2;. Goitry, 826. 

COSSOLIDATION. 

See School District, 1, 5, 6. 

CONSPIRACY. 

See Homicide, 5, 7, 8, 10. 

COSSTITUTIOS O F  NORTH CAROLINA. 

I ,  see. 16. Statute making tenant abandoning crop and  one hiring him gnilty 
of :I ~lnsdeilleanor mu.t require allegation and proof of fraud to be valid. 
Jf ~)lfon t. EurZ)], 190. 

11, see. 20. Incorporating several existing school tax  districts is not the crea- 
tion of a nen dihrrict, in relation to valid taxation and bond issues. 
Puccl~al z.. Jolrnso?~, 130. 

11, bee. 29. E~tablishing additional recorder's courts to nmnber heretofore 
establishril is ~ i o t  a local law l~rol~ibited by the Constitution. III I c IIarris, 
633. 

11, see. 14. A lntcr stntnte 111x3- cure irregularities under this artic,le of Consti- 
tution. Bout (1 of Educutio?l 1'. Co?r~rs., 300. 

1 s .  14. A ltgislnti\-e coimlittrr 's nhsti tnti l  to nn original bill is r eq~rde t l  
xs a11 :~nlcndnlent. :rnd \\-hen passed by hot11 bmnclles nl~on sel~arnte tfnys, 
upon roll call bill, it is a compliance lrit11 the Constitution. Erlm~rcls c. 
Conzrs., 58. 

IT ,  see. S. Appeal in 7rnbeas corpils proceedings, except a s  to cuqtody of children 
does riot l ie ;  renledr is by iwordari. S. 2;. Pates, 753. 
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IV, sec. 18. Salaries of judges may not be decreased by tasation thereof during 
term of office. Loug a. Watts, 99. 

IT, sec. 23. Jlagistrates' jurisdiction herein defined does not apply to proceed- 
ings in direct contemyt of court. S. 1;. Yatcs, 753. 

T', sec. 4. Cannot affect nmndatory requirements of hrtivle I S ,  sec. 3 a s  to  six 
niontlis scliool term. Lacy v.  Bat& 373. 

T'II, see. 7. A woman may act a s  notary 011 aclaiowledgment of married wo- 
man's deed, and also act  tllereon a s  d e p u t ~  clerli of the Superior Court, 
C.S. 933. 3303. P t ~ s f o i ~  c. Robtrts, 62. 

VII ,  sec. 7. Does not apply to the s i s  months school :erm made mandatory 
under Art. IS. Lucu t'. 13nd;. 373. 

VII,  sec. 7 .  The principle tha t  special school-tax district; may not levy a tax,  
escept for necessaries, without approval of wters ,  does not extend to the 
provisions of Const., Art. IS. Ibid. 

T'II, sec. 7. Xew territory incorporated into esisting sch11o1 tax  districts under 
C.S. 5330, must rote upon proposed t~isation.  P e r r ~  v. Comrs., 387. 

IS. The mandatory reqnireiuent for  s i s  months public school does not deprive 
courts of jurisdiction to inquire into statutory abuse of legislative power. 
Lacy ?;. Bank, 373. 

IS, secs. 1, 2, 3 are  manclatory in requiring a s i s  months term of public schools 
by s ta tu te ;  :\lid the  counties a r e  governmental agencies for tlle purpose. 
Lacy a. Ba)ik, 373. 

S, sec. 1 and 2. Allowance for support of wife is  not property from which hus- 
band may claim eseml~tion. Anderso~z 1:. hiderson,  1,39. 

COSSTITUTIONAL LAW. 

See Banlrs and Banking, 7 ;  Pleadings, 6 ;  Elections, :! ; Habeas Corpus, 2 ; 
Larceny, 2 ; Proceclnre, 1 : Cities and Towns, 3 ; Courts, 7 : Eminent Domain, 4 ; 
School Districts, 1, .5, 6 : Criniinal Law, 1 ; Marriage, 1 ; Rc~ads and Highways, 1. 

1. Co~rsti tutio?~al Latc - Statrctes-Taxntiorl-natifyrt~g Acts-Retroactiae 
Acts-Vc3stctl Riq1rts.-The Legislature, haring the power to authorize a county 
to lery a special road t a s  for the yurl)ose of coiiperating in the constructhn of 
State or Sationnl h igh~rays  in the co~iiity. inay validate, by retroactive legisla- 
tion. mi attempt of tlie niunicil~al anthorities to lery this t a s  after tlie espira- 
tion of the period fixed in the prior act, when in the ratifying ac t  tlicre is no at-  
tempt to  lvgalize 1)rior legislation, or n l r i o r  invalid seizul'e or sale of property 
tliereunder, or to interfere ~vit l i  vclsted rights. Edicards c. Cortws., 6s. 

2. C~omtitrrtiotral I'aio - Statrtfes.-Tartrtio1!-Rca(Ii11!7 of Bill-Sttbstituta 
Bill-Scpnr,atc IItr,w-Rotrtls a r ~ d  IIig7ric.aus.--T171iere a bill antliorizing a lery 
of tnses for ro:~d 1Inrlmes has bec~ii read, rcfrrred to a coiuiiiittee, and tlle com- 
nlittce has recommendrtl n substitute, resulting in the tabli~ig of the original bill 
and the passing of tlie su l )n t i t~~ te  011 two separate days in tha t  branch of legisla- 
tion, mid otlirrnisc~ conforniing to the requirements of Const., Art. 11, sec. 14. a s  
to the "ayt'" and "no" rote. etc.. and its passing on scl~arnte days, etc.. in both 
br:mclles of legisl~llion, t l i ~  substitute is to bc regarded, in tlie contemplation of 
tlle Constitution. as  a n  aiuendniect to tlie original bill introduced, and the act  
may not sncctmfnlly be questioned a s  not haring passed or the several separate 
days required of a bill of this character. Ibid .  
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3. Constit~rtio~lul La~c-Tasc~tio~t-I~lroi~~cs~-Tl~e authori@ giren to the 
Legislature by the Constitution of 1868 to tax salaries, inconles, etc., is not af- 
fected or repealed by tlic a~ i l endn i~n t  of 19'0, but thereunder a(lditiona1 power 
is given to tax  incon~es T\-lien tlie 1)roperty from which the  s:une is derived is 
taxed, escept in l~roliibited imtiances. Loirg 1;. TT7atts, 00. 

4. Sanie-Salaries-Judges.-Tlie constitutional restriction on the Legisla- 
ture not to dilninish s;tl:uics of the judges (luring tlieir cont i~~nnnce in office is 
still in force, unaff'ected or disturbed by the a ~ ~ l e n d ~ i l e ~ i t  of l!)20, ilnd t110ug11 their 
illcon~e fro111 other sources may be taxed, a tax  on tlieir salarirs during their 
term (of ottice is to diminish their income from such source in contravention of 
the es l ress  terms of thcl Constitiition, Art. IT7, sec. IS. further inilic~nted by Art. 
I, see. 8. providing that  "the legislative. execntire, and supreme jndici;~l powers 
of the Gorennuent ought to Ire forever seyarate and distinct from each other." 
Ibid. 

3.  S~IIIC-Co~crts-.ilppeal and Error.-It is the duty of the Snlreme Court 
to pass upon the rights of one of the judges of tlie State a s  a citizen thereof, 
when he, in a case properly presented, denies the constitutional right of the 
State or one of its tlcsigl~ated agencies, to tax his salarj- pait1 to him a s  one of 
its judges, a s  being in contrar-eution of Art. IT, sec. 18. prohibiting the Lcgisla- 
turtl fro111 dirninisliing the salaries of the judges during their continuance in 
office. Ibit7. 

6. Sa~n-Increase of Sularl/.-An illcrease of the sxlaries of the judges 
during a term of office is the fixing of their salary by the Legislnture in such 
amount as  in its jndgn~ent is n lirolwr compensation for  their services. and an  
a t teml~t  hy a n  agency of tlie Legislature, either under actual or mistalten xu- 
thority, to impose a tax thereon is an  attnilpt  to diminish these salaries during 
the tern1 of office. Ihid. 

j. Su~~tc- I ) r tc i~ t - I~ t tc '~~prc tu f io~z  of Stnt11tes.-The statute tasing salaries 
and inco~nes generally is 11resumed to have been passed with the knowledge by 
the Lcgislatnre of tlie constitutional inhibition to diminish the salaries of the 
judges during their c o n t i ~ m a ~ ~ c e  in office, also of the dec+ions of onr courts 
thereon mid the policy of tlie State in respt>ct thereto. as  gathered from the  
orgn~iic l aw:  and ~ h e r c  the statute is  silent on the snbject, thc legislative intent 
~vi l l  not ~ I P  construed to authorize its designated agent to diminish such salaries 
by the imposition of a tax thereon, whether regartled a s  a tax  lipon a n  incon~e 
or otherwise. Ibic7. 

8. Coicstitrctio)~uT Lnlc-V~~~ziciptrl C o ~ ' p o r n t i o n , - 7  Lnws-Ttrcrntio~l- 
Bf,lzrls.-~~x~vs 1921, ch. 333, src. 4. among other things incor~)orating existing local 
school districts for all purposes relating to the iswance or p a ~ m e n t  of bonds 
upon the aplororal of the roters of a district, is  valid, independent of section 1 
thereof, and not in contrarcntion to our recent constitutional nn~endmcnt. Art. 
11. src. 29, l?rollibitinji the incorporation of nen- scahool district: by y~t.c.ial legis- 
latiye enactment. l ' r~tstccs 1 ' .  7'rrc.c.t Co., 381 N.C. 306: cited ant1 distingnisl~cd. 
Pawhul I:.  Jo7mso11. 130. 

9. Co~istitrrtio~rnT Lntc-Atntictcs-Rc'fr'oacticc J~az(.s-Trrst~~d Ri~llits-CII- 
rntirc Stotrttrs.-TTlierr a stntntr  is void only bwausc of :I neglected omission 
of formnl constitnticnurl requirements, and is of a subject-matter \\-itl~in its an- 
thority, the observatinn of thescs rcilnirements in a later ac t  amending the first 
one cures the clefect therein and gi7-e~ validity thereto, in the absence of inter- 
yening rights to the contrary. BourtZ of Etlzic,atioi~ 2.. C0111~8., 300. 
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10. Same-Sclzools-Botlds-Cot~ttty Commissioners.--In a suit  by the com- 
missioners of a scliool district within a county under the provisions of C.S. 3681, 
to compel county con~missioners to deliver to i t  certain school bonds for nego- 
tiation tha t  the voters of the  district had apyrored at : n election held accord- 
ing to the statutory prorisions affecting them, i t  appearell tha t  the issue was in 
the sum of $75,000, or $30,000 in excess of the amount authorized by C.S. 3678, a n d  
tha t  tlle original act had not been passed in accordance with the requirement of 
our Constitution, Art. 11, see. 14, but was later ratified by the Legislature i n  con- 
forn~i ty  tlierenith. There beiug no intervening rested riglils: Hcld, the former in- 
firmity of the bonds was  cured by the  later act, and a judgment in f a ro r  of the 
plaintiffs IT as  a proper one. Ibid. 

11. Constifutioital Lax-Coi2tracts-Ftvttlizer-Stat?ctes.-C.S. 4697, requir- 
ing tliat no daniages to or a shortage of crops 111ay be recovered when resulting 
froill the use of fertilizcr sold for the purpose of raising t ]em, except af ter  chem- 
ical analysis showing deficiency of ingredients, where no claim that  the sale is  
prohibited by statute or tha t  the sale was dishonest or of fraudulent goods, does 
not impair tlie right of contract, and is  constitutional and valid. Fertilizer Works 
z.. i l i l i ~ t ~ ,  173 S.C. 402 ; Fo ttlrxcr Co. 1;. Thomas, 181 S.C. 271, cited and  approved. 
Jaws c. Guaiio Co., 338. 

12. Coristrtutiotml Laao-Schools-Statlctes-Botzd I~38zces-Ternts of School 
--Gocernmottal ilgozcics-Cozozttes-State-lcidc Systenzs of Sc7~ools.-The pro- 
risions of our Constitution. Art. I S ,  secs. 1, 2, 3, a re  mandatory tha t  the Legis- 
lature prolide by "taxation and otherwise for a ger~eral  and uniform system of 
public education, free of charge, to all  of the children of the State from six to 
tv-enty-one years," etc., and for the continuance of the scl ool term in the rarious 
districts for a t  least six months in each and every year, ~'ecognizing the counties 
of the State and designating thein a s  the gorernlnental :tgencies through which 
the Legislature may ac t  ill the performance of this duty and  in making its 
measure eftectire. Lacy v. Baftk, 373. 

13, Santc-State Aid to Counties.-Chapter 147, Laws of 1921, passed under 
the prorisions of Article I S  of our  Stnte Constitution, with a view of proriding a 
special building f ~ m d  to enable the counties of the State to properly maintain a 
six-nlontlis qchool term, authorizing and directing the State Treasurer to issue 
$3.000,000 coupon bonds of the State. sell the same, and from the proceeds ad- 
miice to the several counties of the State a proportionate amount from time to 
tinie for tlle purllose of enabling such counties to acquire sites, and to provide 
buildings. equipping, repairing the public school buildings, etc., adequate and 
necessary to n~ainta in  a six-months school, is for the maintenance of a State- 
wide school system required of the State Government and imposed a s  a pri- 
nlary duty on tlie State itself by espress provision of the Conqtitution. Ibid. 

14. Smtle-Faith and Credit-Elcctio~a-T70te b y  the People.-Article V ,  
section 4, of our State Constitution, prohibiting the General Assenlbly from "lend- 
ing the credit of tlie State in aid of any person, associat on. or corporation, ex- 
cept to a id  the coinl~letion of railroads unfinished a t  the time of the adoption of 
the Constitution, or in which the State has a direct pecuniary interest, unless by 
a rote of tlie l~eople," is a n  inhibition on giring or lending the credit of the State 
to third persons, iadi~-idnal or corporate, and of the lrird contemplated in the 
pro\ iuicnl : and cminot he construed to aflect the ~rinndato 'y ~ ro r i s ions  of -\rticle 
I S  of tlie State Constitution a s  to the maintenance of a State-wide school system 
by legislatire enactment. Ibid. 

1:. Coi~stit~ctional I,azc;-l~lterpretation.-Li constitution must be construed 
on broad and liberal lines to g i re  effect to the intention clf the people who have 



N.C.] AKALYTICAL INDEX. 

COSSTITUTIOSAL LdJ7'r-Co~~fmicd. 

adopted it. and must be conddered as  a whole and construed to allow significance 
to ex11 and every part ,  if this can be done by fair  and reasonable intendment. 
Ibld. 

1 G .  Sa)1re-Sc71ooTs-Fattlb and C? ed~t-Elccfiorz-rote ofi Electom. -Our 
Stnte Constitution, Art. T'II, see. 5, prohibiting counties, etc., or other municil)al 
co~l~ora t ions  from contracting debts or l e ~ y i n g  taxes cscept for necessary ex- 
lleniei, unless appro\-ed bj  a n~tt joii ty of the qualified roters therein, refeis to 
debt, ant1 tale. in furtherance ot  local measures, and do not extend to the  pro- 
\i.ions of Article IS, relating to a State-wide statutorx mensure to enable the 
~:xrion, conntiei to n la~nta in  iiy-nionths termq of ynblic school.. by borrowing 
nntl re tnr~~ir ig  ,I Statc furid created for  the purpose. and in accordance with the 
con.titutiona1 exllreis ~ec~gn i t i o r i  of the counties ns the governmental uuits 
tlirougl~ n l~ic l i  the generdl purpow may be efkected. Ibtd. 

17. Rtrnre-37cceusarfj E.rpez~ses.-The principle upon nhich  the incurring of 
debts, l e r ~ i n g  of t a v s  by counties, or other municlpal corporations for  l~ublic 
qchools are  not to be recarded a s  neceswry expense> nithin the meaning of 
hrtic4le TII. cevtion 7, of the C'onstitution. ant1 reqniring tlie snbmiqsion of tlie 
que+on to mil the a p p r o ~ a l  of the  rotcr? before obligations of this kind a re  
7 alid, relate to c i t ~ e i  or ton ns or special school tli.trictr, or to the purpose of 
1)ro\idiu:: u l ~ a n s  for niaintaining schools for  a longer period than the  constitu- 
tional t e ~ m ,  or to iome ccliool in a s ~ r c i n l  locality h , ~ s  no application to a State- 
wide school system created under a general act passed in pursuance of Article 
IS  of the Constitution. Ihtd. 

IS. Co?~sttt~itiozial Latr.-Stnt~rtcs-State Sllstcn~ of Sc71oolu-Cozrt ts-Jnriy- 
dtction.-While i t  is held that  chapter 147. Laws of 1921. proriding for n bond 
iscue to aid tlie counties in I)uildinq and cqnil711inq the schoolhouses npcessnry for 
the acc80~inliodation of tlie pupils for a siy-months term nf sthool, is a reasonable 
and T nlid euerc i ie of the leg~ilatix e power under Article I S  of the Conqtitution, 
e i i l l ~ h a ~ ~ z c d  by C.S. 575'3 ct . 1):l.ied in l )u r~nan ie  of iertion 1.7 thereof, indli- 
ing it an  indictable offense nllere there is a ~r i l l fu l  failure to attend the pubhc 
scliools, thr  principle arniouacetl does not withdraw from the kerntiny or control 
of the rourt cases n l ~ e r e  the  exercise of the l~g i i l a t i r e  authority ha? been aibi- 
tmry  and witlloiit limits :I\ to the a n ~ o u n t ;  or n h e r e  the school autlioritics de l~ar t  
from any and all qenw of proportion and enter on a qyctem of extraragant es-  
penditurc, clearly amounting to manifeht ahuse of tlie powers confeired Ibin'. 

10. Co?zsfzfzctto?~nl Lnzc- Inibil/zritij-IJocal Lazcs-Courts-Stat~itcs-Gal- 
cra7 Stutntcs-I~ifo-lor Co~rrtu.-The amendment of our State Constitution, ef- 
tectnp 10 J n ~ ~ n a q .  l!)l7. Iicw ; ~ p ~ ~ e n i i n s  , I \  Ahticle 11. wction 29, of the Constitu- 
tion. :~nlonc otlitir t l in i~c .  p r ~ l l i l ~ i t ~ n g  "lo( ~ 1 ,  11rix dte. ~nr k11erial 1e::iilation relating 
to thc establi4linent of courtq inferior to the Supreme Court." etc., must be dc- 
fined by referenre to the conte\rt mil e\isting conditions. and ii: sufficiently am- 
bignous to admit of jnterpretation: and a \  a ~ ~ p l i e d  to the establiihinent of re- 
cordel's courts, the court nil1 take cognizance of the efficiency and the number 
of silclr court< theretofore e~i . tcnt :  and the more recent statnte? under nhich  
otlirr such r o n r t ~  h a l e  been ntlde(1. and a t  the timp of the enactment of the 
original statute affecting the quwtion there mere 56 canunties in t h t  Stnte n i th in  
which the7 ha re  bcen estahli\hed, nit11 only 44 connfic.s to tlic c o n t r n r ~ ,  i11 dc- 
tc.rmlning n l ~ e t l i i ~  ,111 nmentl~ncmt to a recent statnte pern~itt ing sereral  addi- 
tional rc~untie, to eytnbhi11 tllcrn comes within the conqtitutionnl inhibition a s  a 
local I an .  It! ) e Hn,  I IS. 633. 

20. Srr?~zc-Prrs~t~~zpt~o~is --The interpretation of a statute, as  to whether i t  
is a local one, proh~bitetl by Article IT .  section 29, of our Constitntion, under the  
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recent amendment, should be largely left to the facts and circumstances of each 
particular case, giving significance to the rule that legislritire acts are presumed 
to have been rightfully passed from proper motives, and that a classification of 
this kind, when inntle by tlieni, should not be disturbed unless i t  is manifestly 
arbitrary and invalid. Ibid. 

21. Sa~)ze-dt)~otdeci Statutes.-h genc~ral law permitting the establishment 
of recorder's courts in the State. excepting certain counticss to the number of 44, 
l ea~ ing  36 within tlie prorisions of the statute, is not a local law within tlie in- 
tent and nienning of Article 11, section 29, of our Constitution ( a  recent amend- 
ment), nor is a late statute anlending the former generrl law taking a certain 
county and two others ont of the e~ceptcltl class enun~erated in the general 
statute. ~lllconstitutioiial ils a local or sl~ecinl act as to tl ose counties, the eKect 
of this statnte being a rehactment of the general law including the particular 
counties. Ibtd. 

See Statutes, 1; Instructions, 8 ;  Courts, 8. 

CONSTRUCTIVE FRAUD. 

See Trusts, 2, 3 ;  Carriers. 4. 

See Courts, 6. 
1. Co)ztcmpt-Corcrt8.-Co11te1npt of court is not o n l ~  a willful disregard or 

disobedience of its orders, but such conduct as tends to bring the authority of the 
court ant1 the adnlinistration of the law into disrepute, or to defeat, impair, or 
prejndice the rights of witnesses or parties to pending litig,ition. Snow v. Hawkes, 
363. 

2. Samc-Conzw~o~~ Lato-C'lassipeatio~t-Stat1ites.-(:ontempt of court is 
classified a t  comnlon law as direct contempt, or words spoken or acts done in 
tlie presence of the court tending to defeat or impair the administration of jus- 
tice, and consequential or indirect or constructire contempt, having a like ten- 
dency, done a t  distance, and not in the presence of the court, and is preserved 
with its distinction by our statute, C.S. 978, 95.5, in the former of which the of- 
fender may be instnntlr nl)l)reliended and dealt with, and in the latter by a rule 
issued based upon affidavit requiring the suspected party to show cause why he 
sliould not be attached; and in either instance the guilty person may be suitably 
punished. Ibid. 

3. R ~ ~ ~ ~ e - I ? ? h c r e i ~ t  Po~~e~~~-LcgisIat i l ;e  Pot~~) .~.--Tl le  power to punish for 
either direct or indirect contenlpt is inherent in the court as necessary to its ex- 
ercise of its other p o ~ ~ e r s ,  and is a part of the fundamental lam which the Legis- 
lature can neither create nor destroy. Ibid. 

4. Snm--Jur isdir~tio~l-C~tlntinatilry Effect.--Where a defendant has been 
liberated on bail by a bond given by liinlself with his fatl-er ns surety, in plain- 
tiff's action to recover danlages for the sednction of his daughter, and in pro- 
reedincs as for inclirrct contenlpt it is found as a fact 1)y the Superior Court 
judge hearing the sanle that the respoildent. the defendant's father, meeting the 
1)laintiff in another state, l~rocured his nritten agreemen- to harc his pending 
snit tlislniwed tlirougl~ fear of arrest and i~nl)risonnient: Lrc7d, the act of tlie re- 
spondent in obtaining the vriting undcr illegal duress. waq3 punishable as for in- 
direct conten~pt of conrt: and he haring subnlitted to tlie jurisdiction of the 
court wherein the action was pending, the unlawful scheme, though originating 
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in another state, Tvaq coextensive with the illegal purpose culminating in our 
court. and there lmtiishable. Ibid. 

COSTESTIOSS. 

See Ii~strnctionr, 8, 11, 1 3 ;  Appeal and Error. 39, 43. 30, 33, 54. 

COSTISGESCIES. 

See Husband and Wife, 8. 

COSTIKGEST INTERESTS. 

See Actions, 1 ; Deeds and Conreyances, 11. 

See Wills, 5, 9 ;  Estates, 4, 6, 10. 

See Injunction, 14 ; Process, 1. 

See Iajnnction. 2 ; Landlord and Tenant, 3 ,  7  : Liens, 2 ; IParriage, 1 ; Vendor 
and Purcha\er, 2 ; Carriers, 10. 12 ; Leases. 1 ; Criniiiial Law, 2, 3 ; Evidence, 7 ; 
Escr~j\v, 1 : Ii lstr~ctions.  3, .-i ; Appeal and Error,  23 ; Banks and Banking, 4 ; Com- 
promse m t l  Settlem~wt. 1 ;  Ueecls and Coin eyances, 6, 7. 9 ;  Husband and Wife, 
9 : Coilstltntio~ial La\\., 11 ; Liniitntion of Actions. 4 : Parties. 1 ; Pleadings. 3 ; 
Partition, 1 : Payment, 1 ,  4 :  Principal and Agent, 1 ;  Publlc Service Coryora- 
tions, 1 : Attorney and Client, 2. 

1. Coil trwcts - Optrons-T7ef bal dgrecnlozts-Lai~ds-Stattcte of Frauds- 
Plcac7~11r/s--dd1~~tsito11u.-A verbal option of lands nil1 not be declared roid by 
the courts, :xi  a matter of la-, under the 5tatute of frauds requiring a n riting, 
when tile party to be charged a d ~ n r t i  the alleged contr:lct. in accordance nit l i  i ts  
stated t e r m ,  arid resist., l~eiforinance upon entirely separate and distinct mat- 
ters. dl ps 1;. Da t elr!)ol t, 72 .  

2. Coirf~acts-Cu\tom-A usage or custom to be talcen a s  a par t  of a con- 
tmct  entered into by the parties. m-hen not exclnded by i ts  e ~ p r e i s  terms. must 
be reawnable, but, nlien f n l l ~  eqtablished, its rencoilableness \$ill not be ques- 
tioned, and the palties 111 be considered a s  having agreed to it, and it becomes 
biritl~nq on tlieni as a part  of their contmct. JrcDearmurt v. V o m s ,  76.  

3. Ratt~c-Itlst~ i(c ttotzs-ll'eri (lroccsc~tzw?t-Bcx~Tn~ott-R~~lc of Prudent X a n  
--tppeci7 arrd C I  I or-SPK Ti twls -Where there is evidence of a n  eitablisl~ed 
custom anlong ~~a rehoubemen  for the sale of leaf tobacco and the buyers on the 
n n ~ e l ~ o u i e  floor. that the fornlei ininre the tobacco bolt1 for the benefit of the 
lnttrr  until the b113 ers choultl h a ~ e  had n reaso~lahle t m e  in \vhicl~ to remoT e it, 
arid this is tlie only question a t  i r s i~e ,  under conflicting r ~ ~ d e i l c r ,  an initiuction 
whicli confuses thi5 ii5ne wit11 the ohliration of the rule of the p rudwt  mm,  
under the circum5tances. or tlie duty of the nareh011se111~11 a s  bailees, is snb- 
stantial error to the plejudice of the narehouiemen, upon n liith a new trial ~v i l l  
be ortlerctl 011 appeal. Ibld. 

4. Coiitrarts - I'o~rlor and Plo-chaser - Brt~ac.11-Ectde)rce-Q~testiotls for 
Jury-Trials.-In the vendor's action to recorer the difference between the con- 
tract price of a carload s h i ~ i n e n t  of potatoes and thnt obtained af ter  lie had 
talien posscrrion and sold them to others ul)on the breach by the purchaser in 
refusinq to accept the shipment. where the eriderice is conflicting, a charge of the 
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conrt making the defendant's liability to d~.pend upon whether hc had refused the 
sl~il~nient without juht or legal cnnse is not erroneous. 31~1~111  ?;. Tc ic. 17%. 

S. Snii ie-I~~tspccfioi~-R~C~aZe b u  1-cildor-Dunlagcs.-In an action by the 
rendor of a carload of potatoes for its pnrchase price arising from the wrong- 
ful refuhal of the defendant to receive it upon alleged breach of contract, the ex- 
ception of defendn~it that the 1)otatoes were to be inspected before the contract 
should becollie binding  ann not be maintained on appeal, when, under the chm'ge 
of the court ant1 the eridence, the jury hare found against his coiltention. Ibid. 

6. Coiitr a( is-Breach-Vcndor niid Pltrcli user-Llarnaqes-Resale.-IVllere 
the clefendnut has breached his contract in not receiviog a carlond of potatoes 
from the tlelirering carrier, aud the purchaser has taken possession for the pur- 
pose of selling theni. he is only retluired to talie due precautioil to l~rerent  dani- 
age to the pnrchaser in disposing of the shipment to others, or not to increase 
tlienl beyond those that would naturally and reaso1lal)ly result from the 1)ur- 
chaser's breach, and which were within the contemplation of the parties in mak- 
ing the contract. Ibid. 

5.  Satite-Platc of Rcsa1e.-Where the purchaser has breached his contract 
in refusing to accept from the seller a shilnnent of potatoes. and the seller has 
sold thein to others, in the, exercise of reasonable care, skill, and prudence, the 
purchaser's contention that they should have been sold on his local market, and 
not sent to New Torlr for the purpose, is untenable wl~en the contract is silent 
on the subject and it al)pflars that it was not intended to be sold in the local 
marlrct, but to be sliipped beyond that point. Ibid. 

8. Col~tr~acls-I3roker~~-Pri11cipal and Agozt-Extwtory Contrncts-Rcvo- 
cafioii-Con~n~tssiono.s.-A contract for the sale of 1:ind upon commission is 
ternliimble before its consumination a t  the \\ill of eithei- party, when it is silent 
as to its duration. Where the owner exercises his right to rerolre before the 
broker has procured a purchaser acceptable to him accoi-ding to the terms of the 
agreelnent, tlle coiitracvt remains exccntory, and the broker, l~owever earnest and 
beneficial his efforts, is not entitled to his commissions. t7lice v. I icars lc~,  193. 

9. Sanlc-Ecidoicc-Qltcstioi~s for Jllru-Trials.-T\'l~ere a brokerage con- 
tract for commissions for the wle of lands is revocable t ~ y  the owner a t  will, and 
the eridence is conflicting as to whether the owner, a f tw exercising his right to 
rerolie, liad 1)rocntctl a pnrcl~:~ser from another source and had independently 
eEt3rtrtl the +ale, or ~rlietller the ])lairitiff, suing for his c )iiinliisions a s  agent, had 
performed his obligations in obtaining the purchaser, an  issue of fact is presented 
for tllc deternlination of the jury. Ibid. 

10. Coirt1~acts-Bro7ir1.s-Pri~?cipal a i ~ d  Aqci1t-Contnlissio11s-~4qc1ir!/ Coil- 
p7cd T17rt7r nu Ii1to~\t.-To prerent the application of tl e principle by which the 
principal may rerolre an acency for the sale of land at  will, the agency must be 
coupled with tlie aqent's intereqt in tlie suhject-mntter of the contract, and not 
merely collaternl thcreto, as where the agent is interested only in the commis- 
sions he is to receive mlder tlle contlitions of his esecutcry contract. Ihid. 

11. Co~lt1crcts-l'~~ct1r7l-~e~~tlli:er-~n111a1~~s-C~~ops~-TV1~ere the purchaser 
of fertilizer has suffered clnmages in the diminution of the value of his crop, 
cawed by the rentlor's br twh of his coritract in malting delivery be~ond  the 
time q~ecified, and at  the time of the sale the rendor's salcs agent lrnen. the Bind 
of ?roll the fertilizer v-as to be u w l  on ant1 the tiine o'  its pl:lnting, suc3h dam- 
ages may be recorered as are reawnable and mas fairly be considered, either as 
arisinq naturally, according to the course of such matters, from the breach of 
the contract itself, or S I I C ~  as may reasonably he supposed to hare been in the 
contemplation of tlie parties a t  the time of the sale, as the probable result of the 



N.C.] ANALYTICAL ISDEX. 

C O K T R A C T S - C O ~ ~ ~ I ~ ~ ~ ~ ~ .  

breach of its terms ; but excluding all s l ~ e c u l a t i ~ e  and conjectural elements which 
liar e no fomidation for proof. Fcrti11,-er Tor l , s  v. S~mpson,  2.51. 

12. Solift-TTTarccr.-IVliere dainaqer to crolJs a r e  recoverable by the pur- 
chaser of fertilizer for the breach by the rendor to deliver a t  the time specifier1 in 
tlie contract of sale, the pnrchaser does not waive his right of recovery by gir- 
ing his note for the  l~urchase grice when the loss nab: occasioned subiequently 
and could not the11 Iia\ e been ascertained or estimated. Ibzd. 

13. Conti arts, IT'rttto~ - Slibseyut~lt .lgrcenzolt - P a r d  Eeitlenrr-Judg- 
meitts -The defendant contmctor, nndei a ~ ~ r i t t e n  contract with i ts  codefen- 
dant city, aqreetl to coriutruct ccrtain streets, and nit11 tlie plaintiff, tha t  tlie 
lat ter  fulnisli cln-hed stone therefor in accordance nit11 ~vr i t ten  specificatiolis 
furnisheil : Ht lt7, it n as  conilxtent to slio~v that ,  snb.eqnently. by parol, the dc- 
fendnrits i ha~ iged  the specifi,ations for tlie stones to a higher-priced quality, which 
the coiitr,~ctor ayreecl to 11.1; tlle plaintifl ; and nnclcr tlie facts a s  a.certained by 
the verdict, a judgment requiring the city to 1)ay to the plaintiff the amount due 
to the cont~actor ,  less the ainount of it< ronnterclnim, 1); a credit upon the judg- 
nient againit the contractor, n a$ proper. Lone a. Engznecrri~g Co , 307. 

14. Co~ttrtrc t\, IT'rl tten - Urrnc I~ -S t~p~~ la t (  (7 Danzaqcs-Par01 Eudence  - 
The wnttcn contract betnecn the l~laintiff and defentldnts in expreqs terms lensed 
to tlie detendaiits a t onn  lot of plaintiff's under the defendants' uncoridit~onal 
a g r t ~ n e n t  to form a liotel conlllnny in ten da;h. ant1 erect tliereon in a specified 
tinir a hotel a t  a certain rmt ,  nit11 tlie 11ri1ile:e of buying, etc.. and tliat the de- 
fendants execute a note for the amount of the first year'$ rent, which slloultl be- 
conir the piol~c'lt; of the r~laintift Irr the e lent  the defendants failed to comply 
with the obligxtioni they find a w m r d .  The defentlants did not deny execution 
of the contracot or its breach hj- tllenl: Iflltld, tlieir ( leftme tliat i t  was  contemp- 
oraneously aqieed by ~ a r o l ,  tha t  the tranwction should not he effectire should 
the tlefendmlts fall  to organize the conipmly nitllin tlie ten (la; i agreed n11on n a s  
inadini.sible a i  T arying the t e ~ i n s  of the writing, and being liable for the first 
annual rent tlier conld not take advantage of tlieir o n n  default in not giving the 
note. B u ~ l d ~ r l g  Co. c. Sandcrs. 413. 

1.3. S a n t e - E l ; i t l c 1 1 c e - ~ - I ~ 7 ~ ~ ~ 1 s s i o r 1 s - I 1 z s t ~ ? ~ l i c t  Dircctlt?.g.-Where 
tlie plaintiit's e~ idence  is snfieient to snstain hi. xlleg,ltion for darnages for 
breach by tlie clefentlnnts of their contract, arid tlie defendants have not inter- 
posid or offered sufficient PI itleiice of a valid defense, a rerdict in tlie plaintiff's 
f a lo r  should be  directed by the court. Ibid. 

16. Contiac tp-Br c a c l ~  -D(c?naqes-Spccrtlafive Danzages-Vcndor and Pur- 
clraso .--*I pa r t r  breacl~inq his contract may be liable in damages to the other 
par ty not only for losi bustainecl, but for  gains p:'evented. wlieii not purely spec- 
ulati! c or conjrc.tnra1 or ~ u e a w r e d  by nil intlefillite or fanriful conception ns to 
n h n t  they noultl 1l:rxc been had the breach not occnrrcd, but are  tlie nctessnry 
and proaiinate result of the breach, and can be shown with reasonable certainty. 
The I3ngli.h rule of lTcrrllc~/ L Rnx.~ndalc, 9 Escli. 341; 133 Eng. Rep. 153, g i ~ e n ,  
approred nnd applied. LZ~c~ld(?.s v. Garld, 447. 

17. Sa)ilc-Cvl(Ze?1cc-A~of1s1(zt-Sc1e Trial.-In an  action to recoler a bal- 
ance of the ~ n r c h n s e  price of certain inlplcnlents used in c,\cn\ations, there wa9 
evidence. in support of def~rrtlaiit's connterclniin, tliat the plnintiff had failrd to 
send nit11 t1ie.e iinplcinmts certain l m t s  e\.enti:~l for tlieir no~ l r iny  cnl)ac~ty ; 
tha t  tlie plaintiff llinew their ~roposei l  use by tlle defendant and the time ~vlien 
and circumstanceh nnder ~ h i c h  they were to be niecl, and in conueclnence of the 
mis.;inq pa r t i  i t  n:ai neces.ary for, and the defendant v n s  conil~elled to use 
extra horses and d r i ~ e r s .  nliich cawed the defendant to be put to a n  expense in  
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a certain amount lie would not otherwise liave incurred: Held, sufficient upon 
plaintid's niotion as  of nolisuit to take the case to the jury, and tlie granting of 
this motioii was  reversible error entitling the clefendan; to a new trial upon his 
counterclainl. Ibid. 

15. Sat~zc-Stq7iqc11c.c--ll'aice,-Q~rcstio~zs for  J r t r  y.-Where there is  eoi- 
dence tliat the plaintift' has breached his contract in f ,~ i l ing  to deliver essential 
parts to ewavating implements to tlie purchaser's loss, :nil there is evidence tha t  
tlie defentlnnt li~lo\viliglg acc~p ted  tlie iinl~erfect unplen~ents a t  plaintiff's urgent 
request and 1)roinise to  furnish the missing 1)arts in t i n~e ,  and ~vlien others could 
not liave been bouglit on the ~ n a r l i t ~ t :  I l t ld ,  the questmiis a s  to whether the de- 
fendant was negligent in his efforts to iiiininlize his los? ; or n liether his accept- 
ance of the iml)ienients after the alleged breach of contract aluounted to a 
waiver, were for tlie jury, and not those of law whit11 arise up011 undisputed 
facts. Ibid. 

10. Contracts-Ui~cuclr-rt~cct f a i i ~ f ~ - - I i ~ t c ~ ~ t - I ~ ~ t e  'p~x?tatlon. - The conrts 
look wit11 disfavor upon tlie destruction of contracts on account of uncertainty, 
and, when possible, will so construe them as  to carry into effect the reasonable 
intent of the parties. F i s l t o  z.. Lrtritbcr Co.. 486. 

20. Name-Ernplo~~nwt~t for  Life-Liviiq/ Tl'ages-13cidcticc-Dainages-Em- 
ployer and E'mp1o~ec.-A contract of employment for :I living wage for life to 
a n  injured employee for liinlself and family, etc., foundecl upon a sufficient con- 
sideration, is not too uncertain for  enforceinent, the l)eri:,ns, the purpose, and the 
time of tlie contract being given, and the amount capable of reasonable ascer- 
tainment from the evidence of the capacity of the enlployee to earn wages, his 
physical condition, the  number of his faniily, the cost of necessaries for a n  orcli- 
nary livelihood. together with the mortuary tables, etc., tlie final amount of the 
damages for the breach being reduced by wcli a s  by diligent effort lie would be 
able to earn under his physical disability. Ibid. 

21. Contracts-Breach-Pr1itei11al anti Aqeut-Gcnqml Aqort-Inaplzcd All- 
thorttri-Strict L~initatioits of Arrtltot itg-Enzployer atlc' Enzplope-Master and 
Sercattt.-The local manager of on(, of the defendant's chain of stores ha? im- 
plied authority to employ clerks on behalf of his l~r inc ipd by the year, there be- 
ing nothing unnsnal in contracts of this I-liaracter, an(  where his authority is 
secretly limited to a n  en~ployn~ent  by tlie month, and wit lout knowledge or notice 
thereof, mi employee con t r~c t s  for a n  advnnced position and increase of pay for  
the following year, and reliei: thereon, thcb owners of t iese stores a r e  liable in 
damages for the breach of this contlact. Strick7a11d c .  K i ~ s s ,  534. 

22. Banzc-S7anrlrt.-Cessatim of A~tilrorit~.-The mle  of liability upon the 
principal for the slanderous words of hi? w e n t  uttered with his authority im- 
plied from transactions within tlie conrse of his e~nplognient, does not extend 
to instances where the defainatory words were spolren after the  tranqaction had 
passed in which the ageut was so acting. ant1 after swl i  : utlioritr had necessarily 
determined ; a s  where the husband of a dischar,-ed rnq~loyee thereafter nslied the  
nlnnager of tllc principal for his reason tliwefor. wliicli he then gave in defama- 
tion of the c l ~ a m t t e r  of the wife, the ldaintiff in the action. Ibid. 

23. Collfrarta - TT't~ittcn I?istrzlnzcilts-I~~terprrtati?~t-I11terzt.-The intent 
of the partieq is tlie proper qnidr in the inlcrpretation of written contmcts, ordi- 
narily ascertaii i~d fro111 tlie n o i ~ l s  enll~loyed therein, nhen  not in contmvention 
of other legal princi11lc.s controlling in its correct interpr?tation. Millo- v.  Grcoz, 
632. 

21. Sa~t~c-A?)zbig~city-Pai~ol Eri(Ze?zcc7.-Where the intention of the  parties 
to a written contract has been clearly espressed, i t  may not be contradicted by 
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parol eridence. for therefroill the meaning of the contract must be deduced; but 
where a latent ambiguity :IS to such intent arises from the language employed not 
being clear and nncquirocnl, the preli~uinary negotiatioils and surrounding cir- 
culilstalices may b r  s11o1v11 ant1 considered in determi~iing the intent of the parties. 
Ibitl. 

27. Sn~rrc-E.rt,.aiicolts Facts.-In the interpretation of a Jvritten contract a 
latent ambiguity m ; ~ y  arise where tlie language therein used is plain, but the ap- 
p l i ca t io~~  of the words cruployed is found iml~mcticable by reason of estrnlleolis 
facts wllit.11 should be considered in ascertaining what the parties actually iu- 
tended. Ibid. 

26. Sa~irc-Coirsi~j~rt~zc?~t-Principtrl and Agepit-Q~icstio~ls for  Jar.i-Trials 
Zitstr~rrctioi~s.-Tlle defendant, a dealer ill luniher, had orders therefor from for- 
eign custon~ers. rind in turn contriicted with the plaintift' to sul)ply i t  a t  a certain 
price per thousm~d feet, to be recomigned to the defendant's customers, upon 
espress prorision tha t  upon payment by the consigriec the defeadant should re- 
ceive $10 for each thousand fcet, "tenns of reconsigim~ent SO per cent drnft  with 
bill of lading: balance u l~on arrival of goods": IlcTd, tlie language of the written 
contract was  ambignons a s  to whether the cv)ntract was one of consignnlent or x 
direct sale to the defendant, in plaintiff~s action to recover the purchase price, 
leaving for the tleternlination of the jnry, under the evidence and proper instruc- 
tions from the court, whether the clefendant was the agent or reudee of the plain- 
tiff. Ibid. 

27. Contracts-Damages. IIagood 2;. ZZolla?zd, 672. 

COSTRACTS, WRITTEN. 

See Contracts. 

COXTRADICTION. 

See Escrow, 2. 

COSTRIBUTORY KEGLIGENCE. 

See Negligence, 13, 14. 16, 17. 20;  En11)loyer and Employee. 13; Automo- 
biles. 2. 

COSVICTIOS. 

See I<lections. 3. 

COPIES. 

See Actions. 7. 

CORPORATIONS. 

See I ~ l j ~ ~ n c t i o n .  2, S : Appeal and Error,  10 : School Districts, 4 ;  Beneficial 
Acsociations, 1 : Acticxnq, 7. 

CORPORATION COJIJIISSION. 

See Public Service Corporations, 1. 

CORRECTIOSS 

See Appeal and Error, 14. 

CORROBORATION. 

See Criminal Law, 16, 1G; Evidence, 26. 30. 
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COSTS. 

See Limitation of Actions, 6 ;  Trespass, 1. 

Coux(:ILs. 

See Beneficial Associations, 1. 

COUNSEL. 

See Appeal and Error, 51; Trials, 4. 

COUSTERCLAIN. 

See Deeds and Conveyances, 7 ;  Appeal and Error, 28. 

COURTS. 

See Appeal and Error, 32. 

CRIMINAL LAW. 

See Criminal Law, 10;  Intoxicating Liquors, 18. 

COUNTIES. 

See Constitutional Law, 12, 13;  Easements, 3 ;  Removal of Causes, 5. 

COUNTY COMJIISSIONERS. 

See Constitutional Law, 10. 

COUNTY BOARD. 

See Elections, 1. 

COSTS. 

1. Costs-Equity-Cloud on Title--Statutes.-Where the defendant dis- 
claims title to lands in a suit to remove a cloud thereon, the plaintiff is charge- 
able with the costs under the express provisions of oui' statute, C.S. 1743. Clem- 
mons v. Jackson, 382. 

2. Costs-Equitp-Statutes-Appeal and Error.--The locus in quo was 
formerly owned by the father of the plaintiff and defendant, the former claiming 
an  undivided half thereof under their parent's deed conveying the lands to each 
of the parties upon consideration of support, which the plaintiff alleges he has 
perfor~llecl, and that the defendant has not, the latter claiming the entire tract 
from his parents under a prior deed. Upon a trial without error the jury found 
that each was entitled to an  undivided half in the land, and the appeal being 
froin taxing the defendant with costs, there being no element of an  action in 
ejectment, it is l~cld, error, neither party being permittec to recover costs from the 
other, C.S. 1 2 3 ,  especially, as in this case, the question being of an  equitable na- 
ture, tht. taxing of costs is in the sound discretion of the court; and they are 
tased equally against both parties. H a m  z;. Hare, 419. 

COURTS. 

See Appeal and Error, 1, 6, 10, 21, 30, 44, 47; Crminal Law, 12, 21; Emi- 
nent Domain, 3, 11, 16; Jury, 1, 2, 3 ;  Constitutional Low, 3, 18, 19 ;  New Trials, 
1 : Drainage Districts, 3 ; Equity, 1 ; Evidence, S ; Instructions, 15 ; Husband and 
Wife. 1, 2 ;  Railroads. 3 :  Removal of Causes, 1, 2, 3, 3 ;  Habeas Corpus, 1, 3 ;  
Trials. 1, 2, 3 ; Contempt, 1 ; Guardian and Ward, 1 ; Injunction, 14 ; Judgments, 
5. 8, 13. 13: Partition, 2. 3 ;  Payment, 1 ;  School Distr cts, 14 ;  Intoxicating Liq- 
uors, 8, 9. 
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COCRTS- Co)ttin~icd. 

1. CourtsJudlccaZ Xoticc-Rullroads-Leases.-Tlie question of prininry 
and secondary liability for asiesiments for street parinq and iniprovenientr be- 
tween tlie defendants in this action being presentetl, tlelx'nding upon a n  interyre- 
ta t iu~i  of a lease g i ~ e u  1,) the State of its railroad propertr to the defenclant's 
predecewor lessee, which has  been ier era1 tilnez beforr this Court in for~rler Siti- 
gwtion, tlie Court <nlq~lics the date and clurat~cm of this lease, which is irn- 
portant 1x1 tlie drciiioil of the question, and nliicll has been omitted flonl the 
record, it being for 01 j e n r s  and 4 n~ontlrs from 1 Sel)ten~ber, 1004. Iirirc.ton I;. 

R. R., 13 
2. Corcrts - J te \ t~rc  u of the Pence - Jr i~ i~sd~c t~o?~-La?zdIord  a d  Tc?tant- 

Tor t-Ilir crrg Tei~airf.--Au to whether, under the comnion l a ~ v ,  one who 112s "will- 
fully and unldwf~illy ~~e r innde i l ,  induced, mid ass i~ted"  the  tellant of another to 
nbnndoi~ his crop\ n ithont paying his laaillord for  ad^ a w e s  made to liirn thereon, 
is guilty of a n  actionable tort. Quer e; but where the action h,rs been coiiinlenced 
in the court of a justice of the pmce it clrould be dis11iir.erl. if to rccorer more 
than the jurisdictional a~llount of $30. JIuiton v. Eurl!~. 200. 

3. C O I I ~ ~ X - ~ I ~ T ~ S ~ ~ ~ (  ~ ~ o ? ~ - ~ [ o ~ z o I I s - ~ c ~ L o ) I  ~--Diw1tss(11. - A motion to dir- 
m i v  an  action for min t  of jurisiliction iz not naived by aniwer  mer ,  but may be 
preiented by motion to di.iniss, demurrer orc tc  us, or may be acted on b r  the 
court en nzwo rnotze. Ibirl. 

4. Cour ts-Co?zflict-Opi?zio?zs-Decisions-Federal Courts-Title to Lands. 
-Where the decisions of the State Supreme Court and those of tlie Federal 
Courts a r e  conflictinq in the interpretation of State statutes affecting title to 
real property situated within the State boundaries, the State decisions will con- 
trol;  and in this case i t  is Acl(l, nnder such conflicting authority, tha t  our State 
statute requiring clerks of the Superior Court to adjudicate upon the probate to 
a deed for lands situated here is mandatory, and its omission will invalidate the 
conre ja i~ce  a s  against the right5 o i  pllrchasers and creditors. F ibre  Co. v. Coxad, 
601. 

5. Corirts - Itlstr-urtiom - drgzonott of Counsel-Prej~tdicial Arqztrne~zt- 
Ezidence-Appeal and Error-Error. Effaced.-Where the solicitor has gone be- 
yond the evidence in hiq ipeecl~ to the jury, to the prejudice of the d e f ~ n d a n t  in 
a criminal action. and i t  appears that  the trial jutlge has stopped him and re- 
cluired him to withdraw his statemrnt in the presence of the jury, and instructed 
the jury tha t  there Iras no exidence thereof, and not to consider it, the effect of 
the prejudicial reinnrlts of the solicitor ~v i l l  be held on appeal a s  effaced. and a 
nen trial nil1 ilot be ordered. N. c. Ralrcbl/, 740. 

6. Corertn - Coztfmpt of Co~crt-tJzc~tire~ of tlte Peace-Habeas Colpus- 
Statrctts -While enmyetl in tlie trial of cuusei before him the mayor of a town. 
with jnri~diction of a juqtice of thc peace, n ent just without the door of his offire 
for  a moment or two, and while there nay i~lsnlteil nnd vilely abused antl threat- 
ened with atteniptril aisanlt hp the ~~e t i t i one r  in ha l~cas  corprrs procerdinsf. for 
liaring had a warrant issued for the p~t i t ioncr ' i  con under a criminal clinrqe; 
Hcld, cnch ar ts  rind c ~ n d w t  of the ~e t i t i one r  constitute a direct contempt. an- 
thorizing punislment by imgrironnient not to exceed t11iit.v day< or a fine not 
to exceed $2.70, or both, in the discretion of the court. C.S. 981. N c. IIoolicl., iR2. 

7. Rnirle-Co?~stitrrtio~ial I ;n~c-Inhomt  Po~c;crs.-The conititntionnl restric- 
tion impcwd bp tlie Conititutinn on the jl~risciiction of jwticcs of the pence to 
fines of %O antl iniprisonmcnt for thirty dnys, Article IV, scc. 27, apply only to 
the adn~inistration of the law in the trial of crirninal C ~ S P S .  R I I ~  were not in- 
tended to affect the inherent or statutory powers pocsersed by these conrtq and 
conferred upon thcm a s  necesqnry to enable them to transact hnqineqs and main- 
tain a proper respect for their authority, and in this interpretation weight is  
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given to a like interpretation of our statute giving su:h courts power to punish 
by imyrisonment not exceeding thirty days or a fine nnt exceeding $230. or both, 
in the discretion of the court, i t  being the same giren to the judges of the su- 
perior courts, and other courts of record, for like offenses. C.S. 981, DS3. Ibid. 

8. Coltrts-Eztde?tcc-Expression of 0piniol~-Co n?nox Law-Rigl~t-Strict 
Co1lsf1~rtctio1i,-Our statute (C.S. Xi), forbidding the espression of a n  opinion by 
tlie trial judge upon the evidence, i5 in deroqation of the common-law rule and its 
meaning will not be extended beyond i ts  ternis. 8. v, Pttqll, 800. 

9. Same - Criti~itral Law - Condrtct of Jicr!j-D, scltargc of Jro.!~-I~str.uc- 
tioiu-Rtnznl1;s.-\There the trial judge has stated to a jury after rendering a 
verdict in a criniinal action, tliat from their verdict thclir attention was evidently 
attracted by importnnt business mntters a t  honie, and therefore lie would excuse 
them for the term, was  a matter within his d iscre t io~~ and cannot be construed 
to the prejudice of a defendant in a later trial, though ?lie of the same jurors s a t  
upon his case, or as  a n  expression of opinion forbidden by C.S. bG4. Ibid. 

COURT SURVEYOR. 

See Boundaries, 4, 7. 

COVENANTS. 

See Deeds and Conveyances, 10;  Landlord and Tenant, 5, 8, 9 ;  Appeal and  
Error,  26. 

1. Covozairts-Deeds and Co?u~c~ances-Sci?in-Sl7arrantl~ of Title-Breacl~ 
of Coce?ta11t--Pa1a?1zolt?1t Title.-A covenant of seizin in a conveyance of lands is 
that  the particular s ta te  of things, the subject thereof, exists in pracsenti, and if 
untrue a t  the time of the delirery of the deed, it is  a n  instant breach of the 
covenant, which differs from :I covenant of warranty, for the latter is  a n  assur- 
ance by the grantor of a n  estnte tha t  the grantee and liis heirs and assigns shall 
enjoy witliont interruption by virtue of a paramount tkle, or that  by force of a 
paramount title they shall not be evicted from the land or deprived of its pos- 
session: and being prospective, i t  is broken only by eviction, actual or construc- 
tive, under a paramount title existing a t  the time the conveyance was  made. 
Covcr v. 31cLldcrt, 611. 

2. Corcmrtts-Dccdr and Corz.~'e!jarzccs-Tt'arra~~ty-Title-Breach of Tar- 
ra?rtlj-Dnt~lagcs.-Tl~e modern lam differs from the ancient common law of 
Eagland whereunder tlie lord, upon breach of his xvnrr:mty, was required to give 
his ~ a s s a l  another pcf of equal value, etc., and by rnodcrn interpretation the !Tar- 
ranty of title is treated a s  a n  agreement of the warrantor to malie good by com- 
pensation in money any loss directly caused by failure of the title which his deed 
purports to convey. Ibid. 

3. Same - Sotiee to Coccnalitor - J~tdgnfc?tts-l'rinza Facie Casc-Para- 
nzo1111t Title-Evidc~fcc-Proof.-TVhere the covennntee of title to lands has been 
evicted therefrom by the owner of a paramount title, a i d  his covenantor has  not 
been notified to come in and defend, and has not been made a party to the ac- 
tion, the covenantee in his action on the warranty of title, does not malie out a 
print& facie case by showing judgnient and eviction, for  he is required to sho\y, 
in addition, that  he had been wicted under a paranlourt title. Ibid. 

4. Satrzc-Ecictioit-01tstcr.-The corenantee in a deed for lands was  
evicted therrfrom in a n  ac+ion by the owner of a paranount  title, and his gran- 
tor. linving made good his ~ v a r m n t ~  by compensation, fnetl the covenantor in his 
deed to  recover upon the breach of !varmnty therein. I t  way found a s  a fact  tha t  
the defendant in the present action had been giren due, notice of the former ac- 
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tion. v i t h  o~por tun i ty  to defeild the title. arid upon the record and the facts found 
11 IS 11c ld .  lie \ras bound by the judgliient in that  action. e.itablishinp the para- 
lnount t ~ t l e  in another a t  the time of tlie delivery of 1i1< deed to the present pldin- 
tiff. I b ~ l .  

.5. Same-Govet )~ntcr~t.-TThile ortli~iarily there nlast be an  er iction, actual 
or constructive, tlio~igli not necei \a i i l~  under legal process for the covenmitee to 
bnng hi5 action upon his grantor's bre:~cli of nnrranty  of title, it is not essen- 
tial to a co i l s t r~~ t l ' i  e corn iction that  the par:linount title be formally asserted 
when such t ~ t l e  is i11 the State or United States GOT er lment  a t  the t ~ m e  of the 
de l i~e ry  of tlie deed containing the warranty. Ibzd. 

6. Sattze-Posscss~o~i-TI ccl~ass-Lznz~tatio) of Artzo?~r.-Where. a t  the time 
of tlie conreyance of h n d \  n l t h  n a r m n t y  of title. the l)aramonnt title i i  in the 
Uriitrd States Gorerimlent, the 1)ammount title of the United States mas sllth 
hostile assertion ai: amounted to a const lnc t i~e  eviction: and the statute of lirai- 
tatioiis began to r111 a t  tlie time of the  deli^ erg of the deed. C.S. 437(2) ; a n d  
wlierc neither tlie Governnlerit nor the  parties ha re  been in actual possrssion, i t  
i i  not required tha t  the covenantee or qrantee in the deed enter upon the lands 
a s  a nrong-doer, mld become liable to <ummary ejection in order to recm er upon 
the ~ ~ ~ a r r a n t y .  Ibid. 

CREDITORS. 

See Do~re r ,  1 ; Deeds and Conveyances, 16 ; Receivers, 1. 

CRIMINAL LAW. 

See Courts. 9 ; Seduction. 1 ; Jlunicipal Corporationr, 3 : Intoxicating Liquors. 
6. 1.5 ; Apl~eal and Error. 40. 3, 39 ; Arrest. 1. 2 : Automobiles, ;i : Evidence, 26, 
27, 28, 30; Homicide, 6, 17, 1 9 ;  Instructions, 14. 1 6 ;  Judgments, 6, 8. 

1. C"r1nz~na7 Lacc - La~idlurd and Tc?~at~t-Abn~~do?lnlm~t of Crop-Hi] i j ~ g  
Toirrllt-Fia~td-Stc~trites-Co?~.~t~t~itio~iaZ 1,alc.-Under the prorisionr of our 
Constitntion, Art. I, sec. 16, inhibiting "imprisonment for debt excepting i11 eases 
of frautl," C.S. 4480. i i ~ ~ k i n g  ~t a nlisdemeaimr for  a tenant to willfully abandon 
his crop without paying for nilrances made to hiin by his larldlord. and not re- 
quiring allegation or evidence of fraud, is unconstitutionnl, and the further pro- 
r i i ioni of tlle stntute crez~tiiig a civil l i nb i l i t~  for tlie one hiring \uch tenant n7irh 
linon ledge of the ciicmmtances. being connected n it11 mid de1)cndent u11on the 
fo1mc.r. 110th in e\-1,re.s termi and subitance. is likewise ~ulconrtitntional. Remhle. 
were tlie statute I alid, a n  action aqninst the perlon hiring tlle tman t ,  resting 
upon contract, mould he jurirdictionnl in the court of the juktice of tlie pence to 
the extent of $200. JItutoil I 1:at lij, 199. 

2. AU?ILC-C~II 11 acts -The liability of one hirinq a tenant of another ~ v h o  
has nillfnlly nha~itloncd a crop without l~ixyinp the Ia~idlord for admnccs he llns 
niade thereon fixcvl 117 the proT i.ion.: of C.S. 4480. withont allrqation or evidence 
of fmud  oil thc 1):lrt of \uch tenant, is in contra\-ention of the  libertics ant1 1-eitcc1 
riqhts protected constitutional :uartlntier tha t  slioultl a l~xay<  be ~ipheld by the 
courts. Zhid. 

2. C I  iw~iual ilctiotis - Co~~t~ar t~-I lTeqal  Cot~~idc)-atio)~-Stif?c PI .OSCCII~~OI~ 
-Rillr a ~ ( 7  S o t c ~  A l l  contr:~ct. nmde with the prosccntor in a cri~nin:il action 
foiinded npon a g i w n ~ e n t s  to colnponnd felonirs or stifle prosecutions of any liind 
n w  c.ontr,l~y to public lpolicy or th? 1 , ~ ~ s  of the State, and a re  m~enforceable 
whether obtained by dule is  or othelrviw. Aycork z;. G111, 271. 

4. Sante-Co~~zpolc~lilitzq a Fclot~il-Less 0ffe~sc.-While the compounding 
or condoning of oftenses less tha t  a felony is not indictable, a consideration given 
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for  services to be rendered which tend to obstruct thtb course of justice is con- 
t rary  to the administration of the 1,1\v, which the courts will regard a s  illegal, and 
will not entolce. Ib~t l .  

5 ,  Satnc-E'alsc PI ctensc.-Where tlie l~rosecntor in a criminal action for 
a false pretense, has agreed with the unrle of the deftndant tha t  upon the con- 
sideration of a note given by the  uncle and tlie defend:~nt for the amount of the 
loss, the lwowcntor nould state to the court that  his imt t e r  with the defendant 
had been bet t ld ,  and tliat he ~voultl requchat the court to be a s  lenient a s  posaible 
nit l i  the tleft~ntl:~nt: Htltl, tlie consideration for the note was  illegal, having the  
tendency to t l i u ~ i ~ ~ i +  the intelest of the pwsecutur, or totally withdraw i t  from 
tlie further pro~ecution of tlie clefendant, contrarg to tl e prosecutor's duty in the 
nndication of l~ublic justice. Ibtd. 

6. Ct~l~tttrcul La~c;-~4ttcn~pt-Statr~t~?.-.lii attempt to commit a crime is a n  
indictable offense, and on proper evidence, a conviction may be sustained on a 
bill of indictnient nialrin:: a specific and suificient charge thereof, or one which 
charges a co1iil)lete offense. C.S. 4640. S. L'. d d d o ~ ,  687. 

7. Suntc-Prepal.atiot~-Ivttcrtt-OCC, t Acts.-The intent, though connected 
~ i t h  11rel)aratio:is to connnit n crinlinal oi'f'ense, is not alone sufficient for a con- 
\ iction of the n t t e n i ~ t ,  unless connected nit11 s o u e  orel-t act  or acts towards the 
end in view that  will, in the judgment of the one chz rged, and a s  matters ap- 
peared to l i in~, result in the consuinniatioii of the contelnplated purpose. C.S. 4640. 
Ibid. 

S. Sn~trc - Spiritrto~ts Liqiior-Irtto.ritzati?~q Liqu ?r-T7erdirtJztdgme~zt. - 
Upon the trial for a n  attempt to violate our statute in the manufacture of intosi- 
cating liquor, i t  was established by a special verdict tha t  the defendants placed a 
b , ~ g  of inen1 n11d nailed a coffee niill to a tree a t  thr  place of intended operation, 
with intent to iuanufacture the liquor, but tha t  they had no still, but had a 
promise of one Inter: Held, insufficient to sustain a judgment of guilty of a n  a t -  
tenipt to conlniit the offense charged. C.S. 4640. Ibitl. 

8. Ct i111 inn1 Ln~r-111 toxica ttnq I,iqr~o,--Spit.itr/ozrs Liqlior-.llisdcnzeatror- 
Grand J~tr!j-Trzlc Brll-Cout~tsJ~o-isdictio~~.-J\~l~ere ,I recorder's court is given 
jnrisdiction in trials for tlie p o w x 4 o n  and unlanful sale of intosicating liquor, 
wit11 authority to transfer the same to the Sulierior C ~ u r t  upon defendant's de- 
siring a jury trial, i t  is unnecewarg, when such is (lone, tha t  a true bill \vill be 
found in the lat ter  court, the lower court haring jurisdiction of the misdemeanor. 
S. c. Salecbu, 740. 

10. Crimi?zal Lax-Ii~to~ricating Liqzior-Spiritzro~ss Liq?toi.-Indictnzeftt- 
Eridolcc-TI itr1s.-Exception that  there was no evidence that  the defendant un- 
lnwfnllg soltl intoxicating liquor to the lwson  nailled in the indictment, is un- 
tenable, when after the defenilnnt has introduced evide ice a t  the trial, the  State 
has. i11 rebuttal, introclnced e~ idence  tliat the defendant had sold such liquor to 
the l,erson, as  charged in the indictment. Ibid. 

11. Str~~ic-SicrpTitsnr/c.-It is not nweqwry, for cxonriction, that  a n  indict- 
ment for the possession and unla\vful sale of intosicnt ng liquor charge the sale 
~ v n q  mndr to n specified person, and wlicbre the indic t~lent  does so charge, i t  is  
surplusage. Ibid. 

12. C~,iniiunl Laic'-Grnetal T'e~~lirt--Appeal a11d Error-Setu Trial.--Upon 
a general verdict on two counts of an  intlictment, erroi* a s  to one of them alone 
will not entitle the defeiidant to a new trial on appeal. Ibid. 

13. Crintirrnl Lnrc-lnrcr~iy-Eoide?~cc-Appeal nltd Error-lrreleoa~it Evi- 
Awicc-Prcj~~dicial Error.-The circumstantial evidence on the trial in this case 
for larceny of tobacco, tending to shorn tha t  the  prosecutor's tobacco had been 
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stolen and brought to market by the defendant and sold on the  areho house floor; 
t l ~ a t  he n a s  without ruolley 011 the day preceding the sale, and had it the day 
folloning, is lrcld suficic%t to . iu~ta in  a 1-erdict of conriction, but n new trial is  
awarded on appeal upo11 tlie unes~~la inei l  introduction of a canceled check made 
payable to another nanled l)erson, or bearer, n i thout  evidence that  i t  had ever 
been 111 clefendtrllt's possessioli or conuectinq him nit11 i t :  a\ such. though tech- 
nlcally i r r e l e~an t ,  must h a l e  prejudiced the defentlant to tlie jury when taliell 
lvith other elidence relating to his lack of luorley tlie day before, and his having 
i t  the day after the tobacco \ale. S. c. FI centan, 743. 

11. Crint111a1 La~~-Ra~~-Ectde~1ce.-TV11ere the S-year old sister of the 
prosecuting ivltness in an  action for rape has testified tha t  she witnessed the  
act, it is colnpetcnt for her to testify tha t  bhe was t h m  "too scared" to call ou t  
and alarnl the neighborliood. a s  a n  explanation of her failure to give the  alarm, 
its \\eight to be deterlnilied by the jury. N. v. Vontyonzety, 747. 

15. Same-Inz oliit~tat !J E~e lanza t io~~s -PI~? / s i~a l  Suffering - Corroboratiw 
Ecidotcc.-Where the prosecuting witness has testified, in a n  action for mpe, as 
to her phpica l  subcring aftenvards, as  the result of the defendant's act, i t  is  not 
error to admit the te\timony of tlie nlother t ha t  the ~)rosecut r i s  soon afterwards 
coniplained of yhysical and nervous iuffering, mliel~ the trial judge confined this 
evidence to the ln~rpose of corroboration in his instructionz: further, such inrol- 
untar) e\rpres6ons, under the circumitances, a r e  admis\ible a s  subs t an t i~e  e n -  
dence. I b ~ d .  

10. Criminal Law - Rape -Evidence -Corroboratio?z-Imtructiolzs-"per- 
stctrdc"-Vords atid Phrases.-Where the defendant, tried for rape, has taken the 
staud in his own behalf, and iiitrotluced witnesses to corroborate his statements 
by \ \hat  he  has told them after the act  charged, ant1 the judge, in his charge, 
has liniitcd this testimony for the purpo\e of corroboration, it is not error for 
him to say that ,  the evidence being admitted for that  purpose, i t  r a s  for the jury 
to say h o ~ v  f a r  it would "l~ersuade" them to  belie^ e tlie defendant's testimony on 
the subject, the word "persuade" being also defined a s  "cause tlielil to believe." 
Ibld. 

17. C'iiriiutu7 Ln1c-Rapc-Inst1~1tctio11~-~4ppeal and Er,or-Harwzlcsr Er- 
ror.-Where 111 an  action for rape the trial judge has charged the jury tha t  the 
TI-itnes.;, haring taken the -4and. may p rme  his good character a s  substantive 
eritlence to he c o n d e r e d  hy t lmn a s  tending, along with the other eridence, to 
show hi9 innocence. liiq f l ~ r t h e r  chnrze tha t  the defendant's good character "would 
cut no figurc" if the jury found upon the eridrnce, after conridering his good 
character and givinq him the full benefit of i t ,  that  he n a s  g l l i l t ~  heyond a rea- 
sonable doubt, is not reversible error, r h e n  i t  appears from the chnrge. consid- 
ered a s  a whole, that  tlie drfendant received the full benefit of all evidmce of 
this kind. Ibid. 

18. Ci intinal Laic--Jlrdr/~liolts-Coiiditio?~ of Good RcArrvior-Rcai rest.- 
Where tlie trial judge a w r t n i n ~  tha t  the defendant in a criminal action has rio- 
Inted the conilition of good behaxior. upon which jntl:n~mt had been renilcreil 
agninrt him a t  a prior term of court. and orders him into c n i t n d ~  uilder the jndq- 
nlcut prm ionily rcntlered. it iz not objectinnnble a \  pronouncing judgment in tha t  
case, but is in conformity with our decisions. S. v. Strange, 773. 

19. Criminal Laic-Ittd~cttr~cnt-Coi~?zts-Ge~1eral Verdict-Evide?ice-PI e- 
slrmptio)ls-Where there is  evidence to sustain a conviction on one or several 
counts of a n  indic tmel t  a general verdict n ill be presumed to ha re  been returned 
on the count or counts to rrhich the evidence applies. Ibid. 

20. Crinainal Laic;-Larceny-Stolen Goods-Reccnt Poswssion-Presump- 
tiom-For the  recent l~ossersion of stolen goods to raise the presumption of law 
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tha t  the ilefendant, upon ~ h o m  they were found, n a s  the thief, such pmsession 
must be so soon aftel thc fact of the theft shown tha the defendant could not 
re:lsonC1bly linve gotten 1)oqses.ion of them unless he had stolen them himself, or 
where the fact of liic; guilt is self evident from the bare fact of being found i n  
possesqion of theni. S. 2.. Llppard, 786. 

2. Sutilc-Iirstr ~ ~ c t i o ~ ~ s - B ~ c i - d a ~  ol Proof--4ppcal and Error.-Where the 
fact of possesqion of stolen goods is insufh2ient to raise : I  presunlption of lav7 tha t  
defendant upon ~vhoin they were fount1 was himself the tliief, and he  has offered 
evitlence tentlinr to estnblish his innocenc7e, a n  instruct ion tha t  he ii: presumed, 
a s  n matter of Inn ,  to be the tliief, is reJersible erroi', in placing upon him a 
greater blirtlw of 1)roof than lerluiled of liiiii. Ibl tT.  

2. Ra11zc-~li1to)llob12cs.- In  a n  action to conrict the defendant of the lar- 
ceny of an  automobile, there v a s  e~ idence  on behalf of he State tending to show 
that  t v o  nee1i.i or more after the theft. certnin parts 01 accessories ot  the stolen 
machine were in the defendant's l)o\session, but tha t  the machine itself was never 
fouild. with confusing and contradictory statenleiits of the defendant as  to his 
lawful powession, a s  n-ell a s  other eridence of his in~~ocence,  a n  instruction to 
tlle jury:  Held reversible er ror ;  tha t  one found in pos?ession of stolen property 
is ~ ~ r e s u n ~ a b l y  the tliief. without the necwsity of the State to  introduce further 
proof. and that  the burden is on the defendant to shon his lawful possession of 
them. Ibtd. 

"3. Ct ii~linal La?(.-Homicide-Resistr~~g Arrest-l?aidencc-Duipzg Declara- 
fioi~s-Rcs Gcstce.-Where thr re  is evidence tha t  a deputy sheriff was Billed 
while arresting the prisoner in seeking to identify him a s  the one for  whom he 
had a va r r en t  of arrest, the dying declaration of the officer that he had been 
Billed nhi le  trying to do his d u t ~ ,  is co~npetent a s  a part  of the  fes gestm. S. v. 
Hall. 807. 

24. Ram-Court's Discretio?~-Rcopc11ii1cl Caw.-After the State has rested 
its case on a trial fo r  a homic~ide, i t  is n i th in  the distretion of the trial judge 
to reolwn the cnee and permit the defendant to offer evidence of the clying decla- 
rations of tlle deceased, and his refusal is not reviexible on appeal. Ibid. 

CROPS. 

See Cri~uinal Law, 1 ;  Contracts, 11. 

CROSS-EXAMINATION. 

See Evidence, 17. 27. 

CURATIVE ACTS. 

See Constitutional Law, 9. 

CUSTORI. 

See Contracts, 2 ;  Negligence, 10. 

DAMAGES. 

See Al)l)enl and Error. 2, 13. 1 6 ;  JIunicipal Corporations, 1 ;  Seduction, 1 ;  
Trusts. 3 :  Cnrriers, 6, 7. 13, 16 :  Contracts. 5, 6, 11, 27; Deeds and Conveyances, 
4, 7 :  Evidence, 12, 17 :  Contracts, 4, 16, 20; Landlord and Tenant, 7, 8, 9 ;  In- 
structions, 3 ; Libel. 1 ,  2 : Negligence, 19 ; Trespass. 1, 3 ; Covenants, 2. 

1. nn111nc/c's-Fit~cn-1211Tcs of I I I ~ I I I ~ ~ ~  Co?~~~)n~i ic i -Scr / l igc~~c~e . -The  rulec; 
of insumnce conqmnies relative to placing insurance upon a certain class of 
d~vellings is not competent on the inquiry a s  to the value of a d ~ ~ ~ e l l i n g  of tha t  
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class destroyed hy fire. v7liich is the subject of the plaintiff's action to recover 
dalmgeq of the defentlant for its negIigence in causing the loss. Peterson v. Powcr 
Co., 243. 

2. Dan~ccqts-Pr?wira7 Itzjurzts-Prozinznte Cause-Xeasure o f  Damaqes. 
-For a p ~ r w n a l  injury pro~imate ly  caused by the negligence of another, dam- 
ages, 11a.t. preyent, and l)rospective a r e  recoxerable in one sum, f i~e r l  by the 
jury as  bring, in their judgment, npon the e~idence ,  a fa i r  and  reasonable com- 
pensation to the plaintiff, in which they may indemnify the l~laintiff for actual  
nursing, medical attention, rtc., and consider his age, prospects, wages, salary, or 
income from liis l~rofession, his mental and phyGcal sufferings, upon evidence 
tending to illow thnt the injury proximately cnured them, the w m  so anarded 
to  be on the  basis of a present caih settlement. I,cdforrl 2'. Lumbcr Co., 614. 

DASGEROUS IXSTRUJIESTALITIES. 

Etnl~loyer and Employee, 1. 

DAYS O F  GRACE. 

See Insurance, Life, 1. 

DEADLY WEAPOSS. 

See Homicide, 6, 7, 11. 

DEBT. 

See Xarriage,  1 ; School Districts, 10 ; Payment, 3 ; Pleadings, 5. 

DEBTOR ,LVD CREDITOR. 

See Marriage, 1. 

DECEASED PERSOSS. 

See Evidence, 2. 

DECEIT. 

See Injunction, 6. 

See Evidence. 4, 16. 

DEDICATION. 

See Limitation of Actions, 1. 

DEEDS ASD COSVEYASCES. 

See Public Officers. 1 ; Rece i~  ers, 1 ; Injunction. ;i : Instrnctions. 1 ; Mort- 
gages. .> : Parent and Child. X : TlTillq, >. 10 ; ICstntcs, 3, 4 : Game. 2, 5 ,  7, 8 ; 
Boundaries, 1, 6 : Parties, 1 : Appeal and Error. 26 ; Coveilants. 1. 2. 

1. Dcc'ds a ~ i d  Co~lve~/atrres - Itito.prctatio?i - I~itent-Ter7~riiral R117cs. - 
Thnt the i~itention of the parties particularly of the qmntor. must control is  the 
cardinal rule in the construction of deeds. T,i~nzhcr C'o. c. IIerrington, BS. 

2. S ~ I ~ I I ~ - R C I I ! ~ I ~ I ~ ~ I ~ ~ - C I I I ~ ( ~ I  ( 1 1  1n E\Y( -,i reiiiaindrr to a clasu of chil- 
dren, or more rcmote r e ln t i~  e.. 1 e+ in l i z l ~ t .  but not in amount, in iuch of the 
objects of tlir bounty a s  a r e  111, csw and ansn-er the description, subject to open 
and let in any tha t  may af ternards  be born before the clctermination of the 
particular estate; and a sale may generally be authorized by the court where, in 
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case of a remainder to a class, those of the class who are itz esse represent the 
others. In such case it is assunied that those who represjnt a particular class will 
protect tlie interest of all n7110 have or may acquire an interest in the remainder. 
Ibld. 

3. Deeds and Cowc~ances - Cotwideration - Parol Eaidencc - Statute of 
Frauds.-Parol evidence to shorn the actual consideration in a deed to lands, 
executed and delivered, different from that therein espressed is neither a t  rari- 
a w e  with the rule against changinq or adding to the terms of a written instru- 
ment, nor within tlie prohibition of the statute of frauds, but is of an independent 
contruct outside of the covenants appearing in the deed, and the vendor may 
prore by parol the amount thereof, tlie terms of payment and its nonpayment. 
Pute c. OucfTc~, 262. 

4. SUIILC-Rc?ltal-Actio~zs-Da~?~agcs.--During the continuance of the lease 
of a large tract of land for the agreed annual payment of fifteen bales of cotton 
as rent, the lessee obtained an option of purchase a t  the price of $1.7,000, which 
lie exercised in September of that year, receiring from the lessor and the owner 
a warranty deed of tlie locrts in quo  with full corenants: Held, parol evidence 
was co~npetent to sliow tliat the agreed rental n a s  reherred from the purchase 
price of the land, expressed in the deed, in the vendor's action to recorer the rent 
cotton or its value. Ibid. 

3. Dcctls a)td Cot1.c.c~atzces-Ii1tetzt--Fornzal Parts.-The intention of the 
parties is now regarded as  the chief essential in the construction of conveyances, 
the objwt sought being for wbstance. not torni, giring effect to every part of the 
deed, no clause being construed as  meaningless if reasonable intendment can be 
found therefor, and the intention thus ascertained will prerail over the old rule 
diridmg tlie deed into its formal parts and disregard ng contradictions in the 
I~abcnd?cna of the quality or quantity of the estate grant~ld in the premises. Willis 
c. TI ust Co., 267. 

6. Deeds and Co~rz;e!1anccs-Tinfber--Reser~atiot~-Pt1rc1asers of Lnwl- 
Cojltracts-Breach-E'cide?~ce-So~asziit.-The owner of lands conveyed the timber 
growing thereon to the defmdant with right to cut and remove the hanie within a 
term of years, but with further provision that a purchaser of the land from him, 
upon sis months n r i t tm notice. would hare the right to clear such acreage as he 
should designate, leaving the remainder for the defendant under the provisions 
of his tirnbcr deed. I n  the purchaser's action for damng's, wherein an  injunction 
has been iwied, e l  itlence. ~vi t l~ont  more, tending to show that the 1)lnintiff had 
bought the land on qwc~~lation. without intention to clear it, and that his pur- 
chaser hat1 refused the land because of the dispute, is ~nsumcient to sustain the 
plaintiff's action, and a n~otion as of nonsuit thereon was properly granted. Gatc- 
wood 1;. Ft U, 41.7. 

7. Drcds and Coltcc!/nwes - T~nzber - Contracts-Breach-Litnitation of 
Bctio~cs-Statr~tes-Plcadit!gs-Co~i~~tcrcla~~~z-Danfages.--Where it appears that 
a purchaser of timber standing upon the land would h:tre cut and removed the 
same within the time specified for tliat pi~rpose, escel~t for an injunction erron- 
eonsly issued in the snit of the 1)laintifL : Held, C.S. 413, does not have the effect 
of extwding the period of t iue  for cutting and reino~in: the timber fisetl by the 
terms of the contract, and tlie tlefendant's damages, arising or grolring out of the 
same trau*nction. may be l~leatled as a counterclaim, and it is permissible to as- 
certain and award the same, to the time of the trial, it being the full net value 
of the timber, of nhich he has been deprived. Ibid. 

S. Dct ds a ~ t d  Co~rcr!/cr~ircs- l l t i sBai~d a>?d Tl'ifr--P?.obate-OfJiccrs-Stat- 
utes-Cert1ficatcs-An~~1zd~1zent~9-St~bseti t  Certificate-Justices of the Peace 



ASXLyTICA4L INDEX. 

DEEDS ,IND CONVETANCEY-CO~I~~)~~~~~. 

-3 otoly Pltb1tr.-Where a justice of the l ~ r a c e  has  failed to certify his finding 
that  the deed of the wife's landi to her Iinbband and h e ~ w l f  to be held by them 
in entitretr was not "unreasonable or injurious to her," x i  reqmrrd, among 
other thing,. by C.S. 2X5. he may n i ~ t ,  nfter the death of the n i fc .  ~ a l i d n t c  the 
clced h~ nlaliing a new cr~tificxtr  inrlncling this T itnl finding as  of the time of h ~ s  
first l)rob:~te. or excuse h im~elf  ngou the ground of iwurance or iuatlvertence, i t  
beinr a t  ledit required that  sllc shoultl h a ~ e  hat1 due notice of this propowl 
action, and ha1 e been aftorded an  opgortunity to he heard : and the deed itself 
bein: roid m~rler the statute. the nil1 of the husband dis1)osjng of the 7nrlis in quo 
is  alao ineffectnnl. So117)lc, after  execnting the firit certificate, the power of the 
justice ceased or hccnme flcnct~rs oflcto; but this point is  nut herein decided. 
,Smitll v. Bcaco.. 497. 

9. ncct75 ntld Cott?.e!!o~~ces-T~ ttsts-Pard T I  trstq-Co~~trnctc-Ecidc~?cc.- 
Where, in adjustment of their dealinqs, a mortgnxor has com eyed to the mort- 
gagee by a l~wlu te  deed a part  of the mortqacred premi.es, and tlie rights and 
ecluitirs crowing oiit of the relationship has hccn conclnded by jndqnrnt  of a 
conrt ha\  ing juriudiction, the mortgagor rnny not set u11 a parol trust in his favor 
in contra~ention of his o n n  writ trn deed. Ga~ilorrl ? .  O a ~ l o r d ,  150 N.C. 222, cited 
and al~plicd. Szcain c. Good?rzatr, 531. 

10. Dccdc m t 7  Co,zrc!ja~zccs-Title-R~cnch of Coz;c?ta?ttts-Title Perfected 
-3-ominal Domnqcs.-Where the covenant of seizin in a cleed to lands is broken 
a t  t he  time the convejance was made, and the defect is incumblr. and goes to 
the entire estate. the amount recorerable by the corenantee in his action is the 
value of the land a s  fixed by the considerntion agrced lipon by the parties. to 
wit, the p u r c h n ~  money, but subject to a n  eqiiitable adjnstment in our courts ad- 
ministerinq principlrs of both law and equity. ~vhcn  i t  is properly made to appear 
tha t  the c o ~ m a n t r r  has acquired title for a lescer cum. xvhen it nil1 be 90 re- 
qtricted: and  here th r  c o ~ m a n t o r  hac: perfrctcd the title in himself, which. 
under the covenants in hi? former conreyance. xvill inure to the benefit of his 
grantee, thc damages recm rrablr  for the breach of the c o ~ e n a n t  of title sliall 
be only nominal. Xcr!cr ?'. Thonzpso?i, 5-23. 

11. Rn~uc-Co~itrnget~t Cstnter-Afnttct~~s-SaTes-Tttd~nzrtztr-Cotifir~ttntion 
of Sa7c-Where tlie grantors in a dceil have erroneonsly assumed that  they had 
title to thc lands they con1 eyed in f w ,  hilt nhich  n-as affected hy future con- 
tinqent intere-t not a t  precent nvertainable. ant1 thereafter bring nction to m a k ~  
title n n d ~ r  the l~roviqionq of C S. 1744, n-hirh authorixrs the qalc of land affected 
hg siicl~ ~ o n t i n q t w  ips, and in thew proceedingf h a w  ~ro tec t ed  the interests of 
the remot(> remainilermnn by the appointment for  them of a cr~iarclinn od liton, 
ant1 h a ~ e  flillr s?t forth the facts nnd ~ircnm.tances of thc former -ale. alld be- 
inc in thc ~rocecclc mld 5nhnlit them to the jlu~iscliction and orders of the conrt. 
the final jlidgmmt ~)roperly antlrorizinq and confirminq the sale, and being had 
in conformity ~ i t h  thc provic:ions of the qtntute, perfects the title and same will 
inure to t11~ benrfit of the cox enantre in the former clced, and for a breach of this 
corenaat only nonlinnl ilamnges a r e  recorerable. Poolc v. Tl~on~pson,  gost, 385. 
cited and applied. Ibzd. 

12. Dccdp nm7 Cot~vclja~~cas-Reqistrntiotz-Prohate-Fiat of Clcrk of the 
Superior Cozcrt-Stat?ltc.s.-In order to the ralidity of a conveyance of lands, i t  
is a mandatory reqnire~ncnt of our statute, bronght form-arc1 ~ n d  now found in 
C.S. 330.5, that  the clerk of the  court xdjudicnte the cufficiency of the act of the 
probate officcr before n-lmm the grantor's acknowlerlement has  been taken. and 
issue his pot or order for registration: and while i t  is  held that  such act is di- 
rectory npon the  clerk of the Suprrior Conrt of the c o u n b  wherein the land ic: 
situated, i t  is only thus where such fiat or order of registration has been properly 
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made by the clerlr of another county upon which such power has  been conferred 
by tlie statute, and in the absence of any proper fiat or order for registration, the  
conveyance will be ineffectual against the rights of pcrchasers and creditors of 
the grantor. F ibre  Co. 5 .  Cornd, 600. 

13. Ba~rze-Dccisio?zs.-The ol~inions of the Supreme Court should be con- 
strued in the view of the subject-matter as  presented ir, each particular decision, 
and i t  is IrcTd, in reviewing the former decisions upon the question, tha t  the 
statute is  mandatory in requiring that  the clerli of t1.e Superior Court adjudi- 
cate upon the probate taliell to a conveyance of land, and issue his fiat or order of 
registration: though it is not necessary to its Talidity tha t  the clerk of the Su- 
~ e r i o r  Court of the countg wherein the land is situated sliould ha re  passed upon 
sncli fiat o r  order for registration made by the clerlr cf another county, clothed 
with authority to do so by the statute. C.S. 3305. Ibid. 

14. Deeds and Co?~2:c~~a?lces-Registmtion-Defec,:s-Probate-Fint-Clel'ks 
of Colt?-t-Con~nzissio?zers of Deeds-Titles-Jlortgages-Sales.-The probate to 
a niortgnge of lantls situated in Sor th  Carolina, ta1~e11 by the conimissioner of 
deeds in another State. registered without the fiat or order for registration by a 
clerk of the Superior Court within the State, and clothcd with nuthority to do so 
by our stntnte, is ineffectual as  against l~urchnsers or creditors to pass title to 
the purchaser a t  the foreclosure sale, or those claiming under him. (2.8. 3303. Ibid. 

15. Garrrc-Renzedial Stalzctes-Veslcd Rights.-The act of 1913, now C.S. 
33G", anthorizing and validating registration of conveyaxes probated before com- 
missioners of deeds of another state, etc., cannot h a r ?  the effect of impairing 
vested rights of purchasers a t  a n  csecution sale under judgment, or those hold- 
iug the land under his deed. Ibid. 

1G. I)cctls n?ld Corlcc~janccs-Mortgage-RcCqi8tra1 iolz-Defects-Picrchasers 
-Ct,edito?'s-J!tdicia7 Snles-Kxecfctio?z-TifZe-Co?~z~~~orz. So~r?'ce.-The purchaser 
of l a~ ids  wider estw~tioii  sxle not only acquires the title the judgment debtor may 
have had, but also the right of tlie creditor; and where :L conmoil source of plain- 
tiff's and dt~fentl:~nt's title is s h o ~ r n .  and a deecl of foreclosure in plaintiff's chain 
of title is fatally drfectiw, he therein fails to show a superior title to tha t  of the 
defentlant derived undw tlie sheriff's deecl to the lands sold under esecution. Ibid. 

17. Dccris arid Corrcc~~1n11res-GctrcrcrZ Dcso'i!~tio?z-Bolo~daries-Pln?~tation 
Ii~tcut.-Where tlie title to lands in dispute is dependent upon the description 
thereof in a deed given by tlie sheriff to the  defendant under esecution sale, 
wliereiu lit' describtd tlie lantls a s  n certain illantation, n-hirh is shown to ha re  
btwi well l m n ~ - n .  with e~tnl~lisl icd bo~iiid;n.ies. with a n  atteiiil~tetl but erroneous 
slweific drscrilltion in part  a s  to ndjoining boundaries, the iutent of tlie grantor 
to conrcg tlie plnntation by its estahlished boundaries a s  gathered from the whole 
instrunlent \rill prrvnil orcr tlie inncrurnte or attempted more definite descrip- 
tion, n-liich c o n s t r u ~ l  nlonc ~ronl t l  be insuficient to con.;ey any lands within the  
conteniplntion of tlie parties. Di7l r. Llc?~~bcr Co., 660. 

18. Bnrr~c-Rcfc1~r?1cc-~-1~1~1~~(7 nrlrl Crror.-TVhrre the action involving title 
to lnntls clel~eiitls n l m  the iutent of a grantor in a deed a s  to the identity of the 
lantls describetl, m1c1 by cowent of tlie parties has been referred and upon snffi- 
r irnt  snppo~Tiiis rritleiirt', tlie r e f r rw  lins l'o~uid tlie intent to ha re  been to conr-eg 
n certniii :ind kiin\\.n 11lanti;ltitm x i t h  definite i)onnd;~rics, ant1 sncli finding lias 
been at1optt.d by the tri:~l ,j~itlge, the fact so establishctl will not be clistnrbecl on 
ap1)e:ll. Ibid. 

19. Sanlc-Decisio?~s-Opi~zio~~.s.-Tl~t~ rule tha t  the courts  ill adopt a inore 
particular or specific d twri l~ t ion  in a deed to lands, a s  being more certain and 
reliable than a inore general one, lias no application when it is shown tha t  the 
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more particular description is so manifestly erroneous, and is so in conflict with 
the more general one, and so indefinite and inadequate tha t  i t  will not fit the de- 
scription of the land clearly intended to be conveyed, and the general description 
is alone sufficient and definite for the purpose. Ibzd. 

20. Sat?ae-Escc~it~o~~-Shci iff's Deed.-d sheriff's deed to land sold under 
ehccution of a judgment described the lands a s  T o ~ r n  Point Plantation, and gave 
particnlar boundaries tha t  were incoru1,lete and inaccurate: Held, i t  was  com- 
petcnt to shorn that  the plantation n a s  ne l l  l i no~rn  in the community un(1er 
definite bounds a s  desiqnated, tha t  the execution had been issued and the sale 
advertised and made of this particuiar tract  of land, and these facts being e.tab- 
liqhed, the attempted and inedectual part  description by certain boundaries should 
be disregarded in ascertaining the land actually conreyed by the sheriff's deed. 
Ibld .  

DEEDS IN  TRUST. 

See Liens, 3. 

DEFALCATION. 

See Payment, 4. 

DEFAULT. 

See Pleadings, 6.  

DEFECTS. 

See Deeds and Conveyances, 14, 16. 

DELEGATION O F  POWER. 

See E~nployer and Employee, 12. 

DELIVERY. 

See Carrier, 3, 8, 1 4 ;  Statutes, 3 ;  Appeal and Error, 23, 

DEMURRER. 

See Appeal and Error,  28; Judqments, 2. 

DEPOSITS. 

See Banks and Ranking, 1. 

See Public Officers, 1. 

DESCRIPTIOS. 

See Instructions. 1 ;  Deeds and Conveyances, 17 

IIETERJIINABLE FEE.  

See Estates, 3. 4. 

See Eridmce. 11, 18 ; Executors and L4dn~inistrators, 11 ; Wills, 7. 

DEVISE. 

See Wills, 5, 6. 
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DIRECTING VERDICT. 

See Vendor and Purchaser, 3 ; Contracts, 13 ; Instructions, 14. 

DIRECTOR GENERAL. 

See Judgments, 1. 

DISCHARGE. 

See Appeal and Error, 57;  Courts, 9. 

DISCRETION. 

See Eminent Domain, 5, 16;  Appeal and Error, 19, 44, 47; Equity, 1 ;  Trials, 
2 ; Evidence, 8 ;  Injunction, 14; Husband and Wife, 1, 2 ;  Kew Trials, 1 ;  Habeas 
Corpus, 1 ; Criminal Law, 24 ; Removal of Causes, 5 ; Jury, 2, 3. 

DISMISSAL. 

See Appeal and Error, 10, 12, 19, 28, 55, 56 ;  Courts, 3 ;  Habeas Corpus, 3. 

See Husband and Wife, 5. 

DOCKET. 

See Appeal and Error, 19, 46. 

DRAINAGE DISTRICTS. 

1. Drainage Districts -Assessments - Timber - Illegal Assessments.-An 
assessment for benefits on timber growing upon lands ir, a drainage district, in- 
dependent from and exclusive of the assessments made upon the lands, is illegal, 
it being required that the lands only be assessed i11 accordance with the benefits 
 the^ receive. Dazcgllertu v. Comrs., 149. 

2. Same - Inegualitu of Assessment -Deficiency--Reassessnze~zt-Commis- 
sions.--Where timber growing upon lands in a drainage district have been Leased, 
an assessment of the value thereof cannot legally be de~lucted from the amount 
of tlie assessments that have properly been made on the lands, and the board of 
drainage commissioners, on proper notice, should correcl, such illegal deductions 
from tlie former assessnlent roll by reassessing these particular lands in accord- 
ance with their original clnssification. Ibid. 

3. Same-Courts-Orders Preserving Papers-Notice.-Where it  appears 
that the circumstances of the proceeding require it, it is proper for the trial 
judge, in correcting an error in assessing leased timber ,separate from the lands, 
to order the board of drainage con~uissioners to prepare and file without delay a 
statement showing the receipts and expenditures of all funds coming into their 
hands belonging to tlie district, have the court papers, maps, etc., recorded, and 
call a nieeting of the landowners of the district. Ibid. 

4. Draiuagc Districts-Assessments-Deficiency-Motion in Cause-Actions. 
--Where owners of certain lands in a drainage district are injured by a deficiency 
of the funds caused by an illegal deduction of assessment on the lands of other 
owners which the conlmissioners may lawfully correct, a petition in the original 
proceedings is proper to have the correct assessment made. Ibid. 

DRUNKENNESS. 

See Homicide, 19. 
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DOWER. 

Dower - Executors avzd Administrators-Lands-Sales-Assets-Credit. 
-Upon the petition of the widow, a s  executrix and individually, to ha re  the 
lands of her deceawd husband sold to l,ay his debts, and for the allotment of 
her doner therein, the n idon is entitled to her  dower in the  lands, and, sub~ect  
tl~ereto, the lands dionld be sold untlrr the statute to make a iwt s  to pay the 
debts of the deceased, i t  appearing that  the  personal property is  inadequate. 
Cuvr-u V. C'iirtu, 53. 

DURESS. 

See Libel, 3 ;  Payment, 1. 

DUTIES. 

See Ih i l~ loyer  and Eml~loyee. 2, 3, 6. 10. 32. 16, 17 ; Landlord and Tenant, 9. 

DYISG DECLARATIONS. 

See Criminal Law, 23 ; Evidence, 21 ; Honiicide, 6, 23. 

EASERIENTS. 

See Eminent Domain, 1;  Injunctions, 13. 
1. Eurct~~olts-=lllc~~ca?j,~-Con~it~o~c Sozrrcc-l32;ide1zce-Cliai1~ of Title- 

P r ~ t ~ i u  Fucrc Cow-_\o~rsri~f-TI 1~1s.-Where the pla~ntiff claims a n  easemelit in 
an allej along the edge of the defendant's adjoining lands, and relies upon a 
pallrr chain of title from a coinn~on source, without possession, and fails to con- 
nect hmself  theiewitl~.  he fails to mabe out :I p1i11tu facte caqe, and a judgment 
a. of noniuit ullon the el idcncr 1s properly ienilered. Sc wble, in the instant caw,  
no rights l i a ~  e bccn lost by nlere nonuber or failure to ol~en the a l leymy.  Cmvet. 
v. Hotel. X I S .  

2. Easct~~orf,~-TT'a~/ of Seccssitu-Cattzc.a!ls-Statritcs-Plthlzc-Local Lutov. 
-While, under the prorisioni of our general statute, C.S. 3536 ct scq.. a peti- 
t oner n.110 alrc:ldy has an  outlet from his lands to a public road, reasonabl~ 
sufficient for the purpose, is not allo\\-ed to have 211 atlditional or different cart- 
n a y  e.tab11slied m a e l y  betanie a shorter nncl better route can be shon-n, it rnny 
he otllerniie nhen  the lletitioner l iai  proceeded nntler the provisioni of a special 
local Inn al)l)l~cnble to a certain countr allo\r in< it nndel certain conditions, the 
proxisioni of the local Ian controlling those of tlw general statute on the subject. 
Fa ,  ~rrci. 1;. Bi rqlit. 655 

3 Same- Coitr~trcs - P e t ~ t ~ o ~ z - C c ~ d ~ ~ ~ ~ e - ~ ~ o ~ ~ s ~ i i t - ~ t ~ e ~ t i o ~ ~ ~  for J1o.1j- 
TI  iuls-Where, under the proriiionc, of a lmhlic-lcenl law, the comniiisioners of a 
countj, etca.. upou petition, n ~ n y  t a n s  R ;) l irate cartway over the lands of a n  ad- 
joiniug onner  to he c\tablirhed ulmn suffic2ient reason s l ~ o n n .  IIcTd. the general 
L \ \ ,  C S 3836. i. not :tpplitnble, ant1 ~ q ~ o n  appeal by the petitioner from the re- 
fnral  of the conntr c o l n ~ n i ~ ~ i o n e r  to urilrr the c:lrtnay ~natle. it is error for the 
Superior Cnurt judge to d l ~ ~ u i s  the a~ t io l l  n i  of nonsuit upon the evidence, nhich, 
if nccclrted by the jury, vould entitle the lletitionrr to have his cartway in ac- 
cordance with the t e in~q  of the local statute applicable. I h ~ d .  

EJECTJIEST. 

See LnncUord and Tenmt ,  I ; Actionu, 3. 

EIJECTIOSS. 

Ser Cities and Towns, 3 ; School Districts, 2,  3, 6, 12 : Injunction, 10 ; Consti- 
tutioml Law, 11, 16;  Statutes, 6. 7 ;  Appeal and Error, 31, 33. 
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1. Elections-Quo Warranlo-County Board of Ca?zvassers-Prima Facie 
Case.-In proceedings in the nature of a quo tcurial~to,  t~ determine the respec- 
tive rights of the parties contesting for a n  office, the result of the  election, a s  de- 
clared by the county board of canvassers, niust be talren a s  prima facie correct. 
C.S. 39SG. S. 1;. J G C ~ ~ ~ O I L ,  69.5. 

2. ETcctio~ts-Trofcs-E1~~Zo?ty-Cotistitutiona Lax.-In a contested election 
case, n conviction of nn offense under a locnl law prescr i~ing punishnlent in the 
State's Prison, rentlers void the vote of the one so convicted, whether the  indict- 
ment charged or failed to charge tha t  the  alleged offense was "feloniously" com- 
mitted. Const., Art. TI, sec. 2. Ibid. 

3. Electio1~s-Votes-Ftlonie~-Co111;ic2iol-Statutes--Electon of Proseczc- 
tion.-Where the eligibility of a voter a t  a contested election depends upon either 
a conviction under a local prohibitioii act  or under the gt,neral ac t  of 1908, rlow 
C.S. 411, the former prescribing the word "feloniously" selling spirituous liquor, 
etc., and the other not so prescribing it, a collclusion by the referee, approved by 
the court, tha t  a charge in the indictment of the word "feloniously" mas a n  elec- 
tion of the State to  prosecute under the private act, and the failure of the use 
of this word, a n  election to prosecute under the general statute, was not error, 
the general statute espressly excepting from its  provisiors special or local acts 
relating to the subject. Ibid. 

4. Elections-Votes-Abselltee Voters-Statutes.-Ur der the  provisions of 
Public Laws of 1917, ch. 23, those who were within the county a t  the time of a n  
election were not accordrd the privilege of voting a s  ab:;entee voters; and the 
votes of those who were within the county and cast by this method, before the 
amendment of 1919, now C.S. 5960, a r e  invalid, and should not be counted. Ibid. 

EMINENT DOMAIN. 

1. Eminent Domain - Tur?zpikes--Public Use-Colzdernnation-Statutes - 
Easements.--The taking of private lands for turnpike or tclll-road purposes is for  
a public use, and may be a c ~ n i r e d  for such purposes by proper proceedings be- 
fore the clerlr of the court of the appropriate county under the provisions of C.S. 
1703 et  seq., when the corporation has  been organized under the pro~is ions  of our 
general incorporation I~IT-. C.S. 1113 ct scq., and has express charter powers to 
do so. Retrcat Asso. c. Dcwlopmcnt Co., 13. 

2. Snmc-PI ivcitc PUI poses.- The right of a corporation to condemn lands 
for a public use, havinq the statutory powers, is not affecttd or impaired because 
in the charter i t  mny be given rights of a more private nature to which the right 
of condemnation may not attach. Ibid. 

3. C ~ ~ r i n c n t  Dotnain--Clo.ks of Coztrt--Statzitcs-Procedztre-CourtsJur- 
irdictron-Writ of ProhrDitio?t-Actio~zs-I~~j~r~tcfio?z-Equii~.-Where i t  is prop- 
erly niaile to allpcnr from the petition in proceedings to condelun lands of pr i ra te  
onners  for the 1)urpose of x turnl~ilre road, brought before the clerlr of the court 
of the proper county, tha t  the l~etitioncr is st duly incorporated company, having 
the risht  of eminent domain, and the proceedings a r e  in conformity with the 
statute xs to the termini, route of the propoqed road, e t c ,  a n  attempt by such 
oxnr r s  to ol~tain a n  inj~inction by independent action is, in effect, a n  erroneous 
effort to obtain n writ of prohibition restraining the clerk of the court from es- 
ercising the juri~c~iction conferred exclusively on him by s atute, cognizable only 
in the Supreme Colirt, i t  being required tha t  the want of authority of the  peti- 
tioner to condemn the land be talren by answer in the proceedings before the  clerk, 
C.S. 1720: and  the action will be dismissed. Ibid. 

4. Eminent Domain-Government-Prinate Property--Public Use-Compen- 
sation-Constitutional Law.-8 government has, under the power and principles 
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of eniincmt Gomaill, the right to apl~ropriate l~r iva te  prol~erty for a public use, 
on nialiing clue compciisation therefor. Je~zwinqs v. Higlrzray Cowl., 68. 

5. Strm-Gtufc I(jcircics-Di8crctio11--Statz~tcs.-1Vl1 the s ta tu te  au- 
thorizes thi, taking of prirate llroperty for a l~ublic purpose, the necessity for the 
exercise of the llo\rer in 3 g i~ -en  case. a i ~ d  the e r l e ~ l t  of it, under all ordinary 
circumstances. is for the JAeqislature, either directly or through subordinate 
agencies designated for the pnrl~ose. Ibid. 

6. * i ' a ~ i ~ e - R c a s o ~ ~ n b l c ~ ~ e ~ ~ s  and A7eccss.ity-In~pTic(Z Porters.-When the Leg- 
islatnrc has not defined the extent or limit of the apl~rol~riation of private prop- 
erty to bcl tultcn for n public n.w, the authorities charged with the duty are  re- 
stri(+d to SLICI~ property in kind and cluantity a s  may be rcasonahle and neces- 
sary  to the purpose designated. Ibid. 

7. Scoilc-()uestior/s of Lux-Trials.-Where the statute does not definitely 
determine a s  to the kind and quantity of private 1ml)erty to be taken by its des- 
ignated age~icies for a l~ublic purpose, such kind and quantity may be so taken 
by them a s  may he reasonably necessary therefor; but when such agencies ha re  
acted in good fnitli and do not exceed a reasonable discretion with which i t  is 
vested, the courts n7ill seldom, if ever, interfere. Ibid. 

8. Same-Sotice to O~circr-The of Payment.-Where the statute author- 
izing designate(: agencies of the State to take pril-ate property for a public use 
otlicrrrise prorides, it is not necessary to notify the owner tha t  his property is 
to be appropriated: Pronidcd. he is to he notified ancl given opportunity to he 
heard in the l~rocecclings on the question of coiiipensatioii t ha t  may be due him. 
Ibi(Z. 

9. Sam--Stale Hiy11lca)j Co~i~t,~i.ssior~-R(ju(l~s and Hi,qhzcaus.-Under the 
prorisioiis of our statutes the State H i g h ~ n y  Coninlission is given power to enter 
on and appriqxiate laud of private owners, on giving notice, for the purpose of 
constructing higli~mgs a s  a part  of the State system, C.S. 3667 et scq., wit11 the 
riglit to acquire ni;~tcrial, grarcl  beds, etc.. iieccssary for the construction and 
nininteiinnce of such roads, conferring for the gurpose the powers of eminent do- 
main (C.S. 1713 c't s t ~ l . ) .  with an  aclditional provision in enlargement of such 
l)o\~-ers. authorizing thc comnlission to enter the Innds, take possession of inch 
timber and materin!s, aud use them for the purl~ose required. prior to bringing 
condemnation proc~edings. and nithout maliiilg a drposit. ctc., in the erent of 
the o~rner ' s  al)l~enl, or compensxting the owner prior to the final deterlnin;~tion 
of the action as  to the amonnt :  Held, the right of the commission to  use the ma- 
terials for the purl~osc~s stated beillg s1)ecifically giren by statute, i t  is not re- 
quired that  the board first procectl by action lwfore taking the necessary materials 
for thc State liiqlin-n~ const-r~ictioii o r  rn;~int~iiancc.  Ibid. 

10. Emirrcnt Donaain - C o i u i o ~ ~ ~ ? a t i o n  - Sfat!~tcs-Eaceptio1~8-Dwellit!gs- 
dfiu~ir.ipal Corporafioir.s-Citics ccrid T'o~cns-Where n city, under its charter. is 
g i r m  the same powrr to condeliin lands of 11rirate onxers for municipal 1)uryoses 
that  is giren to rni1ro;lcIs and otlicr public utilities, it is bound by the rrstrictions 
~ l a c c d  on Illern hy C.S. 1717, which provides tha t  s11c1i pm-er shall not ~ s t e n d ,  
among othcr thiligs, to dwellings, without the consent of the onTner ; and the prin- 
mple arising u12der the general porrer to condemn, learing the  matter largely 
within the tliscretion of the gorerning authorities seeking condemnation, does not 
apply to the statutory exceptions. Selma n. Noble, 322. 

11. Bnlinent Don~ai~~-Conde~~znati f l~~-CTcrks of Court-Proceditre-Appeal 
Jztrisdiction-Co~trts.-Where issnable matters a r e  raised before the clerk in 
proceedings to condenm the lands of private owners for a public use, the clerk 
should pass lipon these matters presented in the record, have the land assessed 
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through commissioners, as the statute direcats, allowing the parties, by exceptions, 
to raise any question of law or fact issuable or otherwis~? to be considered on ap- 
peal to the Superior Court from his award of damnges, AS provided by law. Ibid. 

12. Same-Itzjzi?lctio?z.-Uuder the mctl~od of procedure in the condemnation 
of lands for a public use : Held, that issuable matters raised by the parties should 
be talien advantage of by esceptions, and tlie entire record sent up to the Su- 
perior Court by the clerk, nhere all exceptions may be presented, the rights of 
tlie parties ni:~y be protected nieantinle from interference by injunction issued by 
the judge on application mnde in tlie caust,, and in instances properly calling for 
such course. Ibid. 

13. Entiitmat Doi?iat?i-Co~tdentzatioit-Hunicipal ~:orporations-Cities and 
Toii.trs-Sfi~ec'ts-Ofo, to I)rdiccttc-aicccptarrcc.-Wl~ere a ~nunicil~al corporation 
has not accepted the od'er of a private owner of lands to dedicate the streets and 
an  open square of his lands he has had platted for sak ,  the proceedings of the 
municipal corporation to condemn a part of tliese lands for a public use presents 
entirely a question of l~rivate ownership, and of itself stts up no issue in bar of 
condemnation proceedings before tlie clerk, pursuant to the statutory authority 
and ac~ording to the course and gractice of the court. Illid. 

14. Sanzc-Acgziii~cd Jlciisdlctio?z.-\Vhere the clerk of the Superior Court 
has erroneously at  once transferred the porceedings in ~ondemnation to the Su- 
perior Court on issue joined between tlie parties, and :11 appeal therefrom has 
been taken to the Superior Court, the judge thereof acquires jurisdiction for the 
hearing and deternlination of the controvcmy under tli? provisions of C.S. 637, 
;ind may order other proper or necessary l~arties to be made for the further de- 
ternlination of the cause. Ibid. 

13. Enli~loit  Don~ai~z-Co?~~7c1t~t1atio~i-Sz~isa~~~c-~3~cel1i?~gs-Statutes-E~- 
ccptions.-The creation and n~aintennnce of a nuisance which sensibly impairs the 
value of lands of private owners is a taking within the principle of eminent do- 
ninin ant1 condemnation proceedingi: thereunder, and within the exception con- 
tained in C.S. 1714, withdra\ving dnelliags from tlie eff?ct of the statute. Ibid. 

16. Sartze - Appeal --Superior Courtv-C0~rts4urisdicti01~-Discretion of 
Cow-Paitles-TI ia1s.-The owner of land divided it into building lots, upon 
condition of the adrantages of a srlliare to be kept open for their use, and some 
of these lots had been l~urchasetl and built thereon for homes. The town, not hav- 
ing the statutory authority to condemn dwellings, instituted proceedings to con- 
d ~ n i n  this open square for an  addition to the city cemetery, and upon issue joined 
in Superior Court as to whether a cemetery so situated ~ o u l d  be a nuisance and 
injure the homes upon the lots sold, the clerk, under exception, erroneously trans- 
ferred tlir proceedings for trial a t  term: Held, it was in tlie discretion of the Su- 
perior Court judge to make the l)urcl~asers of the l~omcs parties and hold the 
case for thc determination of the jury before proceeding further. Ibid. 

EMPLOYER LYD EMPLOYEE. 

See Railroads, 4, 7 ;  Segligence, 4, 10, 16: Carriers, 17: Compromise and 
Settlement. 2 ; Contracts, 20. 21 ; Fires, 1 ; Limitation of Actions, 4. 

1. Enlplouer and Entplouce-Master and Sewant-Rules-Dangerous In- 
sfriri1tct1ta1itics.-There was sufficient er id~nce in this else to show that a rule 
of drfendant company required its employees operating a smaller of one of two 
engines a t  its plant to give warning to the plaintiff while a t  work in a dangerous 
position, under circunistances frequently recurring, and not dangerous when the 
machinery was idle, that they were about to start the engine. Cook v. Nfg. Co., 
4s. 
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EMPLOYER AND E J I P L O Y E E - C ~ ~ ~ ~ ~ ~ L I L C ~ .  

2. Same-Sondelegable Dlcties-Fellozc-ser-va?zts-Safe Place to Work.- 
Held, there was evidence in this case that  the omission of the defendant's em- 
ployees to u a r n  the plaintXf that  they were about to start  the engine to operate 
the machinery nab the proxi~nate cause of the injury in suit, and tha t  to g i re  
such waruing n a s  n nondelegable duty of the defendant, rendering uutenable 
tlie defense tha t  the neqligence was tha t  of the plaintiff's fellowservants alone, 
and not attributable to the master under tlie facts and circiimstailces of this 
case. Ibtd. 

3. E h p T o ~ c r  a t ~ d  Ett~l~lojlrc-Jftrster and So can-Negligence-Snfe Appli- 
ancca-E@idct~rc -1There the principle requiring an  employer to furnish his em- 
ployee reaconably <ate tools and machinery ~ r i r h  wliicb to perform his services is  
inlo11 ed in the iisue as to defendant's negligence in an  action to recover damages 
for  a persunal injury, el idence as  to the machines in other like fnctorieq, upon 
the question of nlietlier the one causing the in j~ i ry  n a s  of as  safe a character a s  
those approled and in general use, is conipetent. Szctfotz v. Veltotz, 3G!). 

4. Same-~~or~sutt-Ttials.-TThere there is eridcnee that  a rnachille a t  
nhich  the plaintift n-ns injured nhi le  in the course of his employment n a s  not 
of the kind a s  tlioce appro1 ed alld in general use for the same character of work, 
alld that  a n  imperfection in the nlaclline caused the injury, a motion a s  of non- 
suit  is properly clenied. Ibid. 

5. San~e-Jf~t~ors-ltrstt tictiot~ to Btt1plo!jce-Dtity of Employer-TVartli?~gs. 
-The plaintib, a boy of fifteen years of age was employed to n70rlr a t  a power- 
driven machine. and was  alleged to have been illjured by the neglig~nce of the 
defe~~t lant ,  of n hich there was evidence on the trial, and, among other thingq, 
that the boy was not instructed by his enil~loyer, the defendallt, a \  to its proper 
operation: Held, i t  \vus tlie duty of the defrnd;~nt  to have previou\ly gixen to  
1)laintill \uch n a m i n g  mid ~nstmct ion a5 ~ v a s  reasonably required bg hi i  youth, 
ir~expelience, and n n n t  of callacity to enable hiin. with the exercise of ordinary 
care, to perform the  clutieq of hi.; eml~loyment, unc!er the existing conditions, ~ i t h  
reawnable q f e t y  to hinlielf. Ibid. 

G .  IJ1~~zpl0~jtr und Enzplope-Masto' and S o r a n - D a n r / o a ~ r s  Instr~rtnen- 
tnlit~es-D~ct!j of Srastw-It is the duty of thc eniplo~ er to select a po-rer-driven 
machine, a t  which his employee is required to n7or1i in the perfoimance of his 
cintirs, nit11 re:xwnnble care and pradeuce us to its safety. alld it is actionable 
negligence nhe re  the employer has failed to select one tha t  is reasonably safe for 
the norli  to be done, or one that he knew to be defective, or where he  should ha re  
kno\vn it in the e ~ e r c i s e  of ordinary care, and the defect proximately caused the 
injury complained of in the ernl~loyee's action. Ibrd. 

7 .  Sattlc - Contrzbnto~y Scqlir/etzcc - Qlcestlonr for Jrirf/ - Insfr~tctions- 
Trials-Where the evidence tendi to s h o ~  that  the plaintiff defendant's employer 
has  prosi~uately caused the injury alleqed by the ncqligence of the clefendant in 
failing to fi irni~l1 a rasonably snfe machine ~vit l i  which the plaintiff should do 
danqerons work, the  que<tion of the plaintiff's contributory negligence, if pleaded 
and relied on, is ordinarily for the determination of the jury, under proper in- 
structions from the court. Ibid. 

8. Employer atzd Enlployee - Master and Socatzt  - Safe Place to Work- 
Youtl~ful Crtz~~lo~jees-lt'anzings-I~~str~irtio?~s-Supe)aisio?z.-It is  required of 
the emplorer of labor to exercise ordinary cm'e in providing them a reasonably 
safe place to \vorl<. and especially to warn  and instruct those who are  youthful 
and ineuperiencecl concerning the risks and dangers which import menace of ser- 
ious injury, and to DroTide adequate supervision when conditions a r e  such a s  to  
require it. Bellamy v.  Lumber Co., 433. 
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9. Sanze-Xegligence-Evidence-Nonst~it-Tli-The owner of a lum- 
ber plant, a corporatioil, used in connection with its p l a ~ t  a slide to haul up the 
logs from the water. There was evidence tending to show that where this slide 
entered the water the water was linee deep, and waist ceep where it  ended; and 
beyond was the channel of the river some twenty or thirty feet deep; that the 
plaintiK's intestate was a boy about 16 years of age, and inexperienced, and while 
a t  work undcr the defeudant's sul~erintenclent in repair ng this slide, the super- 
intetident left the intestate, with other bog eml~loyees, iu the water to clear out 
the bottom and old boards a t  the foot of the slide, directing them to stay there 
until liis return, but without warning or instructing them a s  to their danger; that 
the plaintiff could not swim with the clothes or shoes he necessarily was wearing 
in tlie perfurmalice of liis duties, and in the absence of the superintendent was 
seen to fall f o r ~ r a l d  and was carried out by the rising river, and was drowned. 
Upon dt3fendant's motion as  of nonsuit: Held, sufficient a s  to the actionable neg- 
ligence of the defendant to take the case to tlie jury. Ih,d. 

10. Employer and Employee-Master and Sercant--Tools attd Appliances- 
D u t ~  of Etnp1o~er.-While not an insurer. the employel. who furnished tools or 
appliances to his employee with which to do his work, is required to exercise 
that degree of care in furnishing them which he woulc exercise in similar cir- 
cnmstances for his personal safety, under the rule of the prudent man. Gaither v. 
C1emc)zt. 430. 

11, Same-Siruple Tools.---The rule of the employer's liability when furnish- 
ing simple tools to liis employee with which to perfom his services generally 
refers to his actual or constructive knowledge of defecti3 therein from which a n  
injury may reasonably be expected to result, and which did result therefrom. 
Ibid. 

12. Same-Delegated Duty-Alter Eqo.-The duty derolving upon the em- 
ployer to esercise due care to furnish his employee a reasonably safe place to 
work and reasonably safe tools and appliances mith ~ rh ich  to  perform his duties, 
is not delegable, and another acting for hini therein does so as  his alter ego. Ihid. 

13. Enzployc). and Employee-31aster and Swvant-Negligence-Contribu- 
t o ~ y  Xcglfgence-Evzdelzce-Questions for Jury-Trials.--Where there is evi- 
dence that the enll~loyer has furnished liis employee a defective or improper drill 
n it11 ~rliich to do his work, and that while tapping on i mith a hammer to dis- 
lodqc it  froni a place it  had been used in obedience to ,nstructions from his su- 
perior, a substance flew therefrom and injured the emploj ee's eye, for which dam- 
ages are sought in his action: Held, i t  was for the jury to determine the question 
of accident, cauval relation, nliether the plaintiff had only assumed that the in- 
jury was caufed by a particle of steel from an iniperftvt drill, or whether the 
proximate came was the l~laintiff's negligent use of the hammer, under the cir- 
cum~tances. Xar ~ I H  v. Xfq. Co., cited and distinguished. Ibld. 

14. Same-Prozimate Catise.--Where there is evidence tending to show that 
the plaintiff, a n  employee acting under the instruction of his employer or his 
a l t o  c,qo. m s  injured b , ~  striking an im1,erfect drill furnished him to do his 
T T - o I . ~ ~ .  and in the eolirse of his cml~lo~ment ,  n'ith a haminer, by a particle flying 
fro111 the drill into his eFe, the question of' proximate muse is one for the jury, 
undcr conflicting evidence. Ihid. 

16. Sai~ze-Irlspection-Instvuctions.-In an action to recover damages by 
the employee for the negligence of his employer to furnish him a safe tool with 
which to do his n7orlr, and the want of car(? of the plaintiff to inspect i t  is relied 
ul1on ns n defense: Held, the plnintitf had the right to assume that the defendant 
had furnished him a proper tool, and a requested instruction offered by the defen- 
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dant tha t  omits all reference to the plaintM's exercise of due care under the cir- 
cumstances, is properly icfused. Ibzd. 

16. L'nzploe~cr tr~ed Ctrl117ol/ce-Muster atid So.? altt-Segltgcncc-Dl~tll of 
EnlpZo~c?-Trd\  and .1~1[i71ai1ccs-l~1sti11ctton~-0rdzifarcj Care-Appeal and Er-  
i or.-The clutr of the r n ~ p l o ~ e r  to furni41 his en1~11o.~ PP safe tool\ w ~ t l l  which to 
perform his scrx ices. ant1 a safe place to do so, delwnds ulmn the evercise by him 
of o r d i ~ ~ a r j  vale in proritling  the^^. and a n  instruction tha t  imposes upon the  
employer a n  absolute tlnty to furnidl  them, ~r i t l lout  qualification. 1e:a~ ing out the 
o r d i n a ~ y  care required of him in their selection, i- reret\ible crror. I b ~ d .  

17. I : ~ ~ ~ p l o ~ j t  r. aicd E'mpluycc-Uasto. and No-~'n~~t-Ycr/71yc1iec~-I~~~tt uc- 
tirm-Dlctt! of E11l[17ot/o-Safc Plirrc to Trorli-The dnt:, of a n  elliploser to pro- 
vide his enillloj ee a safe place to ~ r o r l i  extends only to his eserciqe of ordinnrg 
care, and a n  instraction in the en~p lope ' s  nc2tjon for damapes alleqed to h a ~ e  been 
cm~sed by the neg1igrili.e of the  tlefcndant therein, is re1 ersible error, which omits 
tliiq ah ml eleinent in the standard of duty. and in cftect makes the duty a n  ab- 
solute ant1 ~~nconditional one. Tli t t  G. Lunlbcr Co., 830. 

EQUALITY. 

See Parent and Child. 2. 

EQTITY. 

See Eminent Domain, 3 ;  Costs, 1, 2 ; Trusts, 1, 3, 5 ; Trespass, 1 ; Actions, 
2 ; Appeal and Error,  20 ; Banks and Banlrinq, 3 ; Instructions, 10, 12. 

Eq~~it~-I?~jlolcti~~t-Rr(czceis-Co~otn-D~scret~olz--SVhele, in a suit  in 
the nature of :I crrditor's bill, the plaintiffs applied for iajnnctire relirf ant1 the 
al~pointment of a r r t e i ~  er, the court may continue to the hearing the preliminary 
injunctivn and dismics the temporary recei~ership,  the lat ter  bcing within his 
discretion and 11roperI~ ewrciied,  eqjeciallr when i t  appears tha t  the receirership 
K,IS for ~ r o p e r t y  great17 clisl~rol?ortio~~ate in ~ a l u e  to the anlount demanded in 
the action. Thompso~t v. Pope, 123. 

ERASURES. 

See Banks and Banking, 4. 

ESCROW. 

1. Cscrolc. - l3177s and Sotes - Seqotiable Instruments-Evidence-Parol 
Evidc?ice-Cu?it,.rtrts.-The malier of a negotiable note may shorn. a s  betmeen the 
oriqinnl parties. a parol agl'eement tha t  the payee had accepted i t  to be valid 
only upon the  happening of a certain event, and in violation thereof had tmns- 
ferred i t  to an  innoccnt pnrcliaser for r n h e .  in due course, in his action to recoT er 
the amount of the note that  he had been forced to pay to the holder, Then the 
agreement reqtinq in parol does not vary, alter, or contradict the r r i t t e n  terms 
of the instrument. T13ite T. Ftslccrics Co., 228. 

2. Rame-T7n11j, Altcr, or Contradict.-It may not be shown by parol t ha t  a 
negotiable note ~ a u  to he held in escrow in contradiction of its esqmss nr i t ten  
terms thnt the payee may cash i t  before matnrity, and the  maker woiild p a r  it 
when it should become due. Ibirl. 

3 E x ?  o1c - CcirZci?ce - Fraud-App~aZ and Error-Q~cestio~~s fo r  J11r71.- 
Where there is allegation and er7idnlcc that  the defendant had f rant lu lent l~  ne- 
gotiated a note in riolation of a p a r d  aqrecment t ha t  it shoiil(1 he hrltl in escroTT. 
to the low of the plxintiff in being compelled to pny the note in the hands of a 
pnrchnqer for xnlue in due course, i t  is r e ~ e r ~ i b l e  error for the trial judge to re- 
fuse to submit the iscue of fraud and h a r e  only tha t  relating to the establish- 
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ESCROW-Contiiwed. 

ment of the escrom7 relied upon by the plaintiff, which v a s  answered by the jury 
for defendant under a peremptory instrnction. Ibid. 

ESTATES. 

See Husband and JT7ife, 7, 8 ;  Parent and Child, 3 ;  Wills, 3, 6, 9 ; Game, 3; 
Guardian and Ward, 1 ;  Removal of Causes, 4. 

1. Estates - Estates Tail - Cl~i1dt.o~--Statz~tes-Fee-Wills.-A devise of 
land to testatrix's daughtw "and her chilrfren," the daughter never haring had 
children born to her, conveys an estate tail to the da~ghte r ,  converted by the 
statute into a fee-simple title, which she may convey i i  fee. Cole 2;. Tllornton, 
IS0 N.C. 90, cited and applied. illasters v. Raitdolph, 3. 

2. Estates-TIcirs-Rule irz Shelley's Case.-A devse of an estate to each 
of the testator's children "as long as  they may live and after their death to their 
heirs," passes to each a fee-siml~le interest under the rule in Shelley's case. ?Val- 
lac? v. Trallace, 181 N.C. 138, cited and applied; Xills 5. Thorne, 95 S . C .  332, 
distinguished. Cur ry e. Cuwy, 83. 

3. Estates-Detert)~inable Fee-Rule in Shelleu's Case-Deeds slid Convey- 
ances.-In construing a deed, a distinction sl~ould be observed between a deter- 
~uinable fee and an estate created under the rule in S1leIlc~'s case, and this rule 
has no application ~vliere there is no limitation in the de~>d by way of remainder, 
as where an estate is granted to JI., and her bodily heirs. TVillis v. Trust Co., 267. 

4. Estates - Detcrntirtable Fee - Contingent Remainders-Deeds mid Cot,- 
ec~jaizccs.-Where an estate is granted to RI., and the heirs of her body in the 
premises, with warranty to her and the heim of her body: Held, the intent of the 
grantor by proper construction was to limit over the estate to JI. in case she 
should die \vithont issue or bodily heirs. Ibtd. 

5. Same-Shiftixq Csc7s-Slatuks-An estate to 11. and her bodily heirs 
is converted into a fee simple under our statute, C.S. 17,l.l. without further limi- 
tation, but followed by the ~vords "if no heirs, said lands shall go back to my 
estate," tlie estate will qo over to the heirs of the grantor a t  the death of &I., x?pon 
the nonhappening of the erent as  a shifting use under the statute of uses, 27 
Henry VIII, ch. 10;  C.S. 1740, whereunder a fee may bc limited after a fee, by 
deed, and under the provisions of C.S. 1737, that every contingent limitation in a 
deed or will made to depend upon the dginc of any person without heir or heirs 
of the body, or issue, shall be held to be a limitation to take effect when such 
person dies not having such heir, or issue, or child li~-ing ~t the time of his death. 
Ibid. 

6. Estates - Continqe~i t Renzarnders -Statutes-Sdes-Proceeds.-It was 
not the pnrposr of C.S. 1744, authorizing a sale of land in certain instances when- 
ever there is a rested interest in the same, mith a contingent remainder over to 
persons who are not in being, or when the contingency has not yet happened which 
will determine ~vhom the remaindermen are, to destroy the interest of the re- 
mote contingent remaind~rn~en,  but to enable the present owners to sell the prop- 
erty and malie a rood title to the same, and to require that the proceeds be held 
as a fund. snhject to the clnims of persons who may nltim:~tely be entitled thereto, 
and safeguard their rirlits in all respects. POde .c. T l ~ o n l p m ~ ,  588. 

7. Same - Ictioiis - Proct'edi)lns - Parties-Guard an ad Litem-Where 
lands are nff 'ect~d nrith a continrent interest in remainde*, not determinable dur- 
ing the life of the tenant for life, the holder of the v e s t d  interest and those in 
immediate remainder mag proceed to hare tlie lands so d under the provisions 
of C.S. 174.2, and have those remotely interested represent~ld by guardian ad lifem 
for the protection of their interests; and where it is made to appear that the in- 
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terest of al l  parties require, or will be materially enhanced by it, the court may 
order n sale of t l ~ c  lmyer ty ,  or m y  part  thereof, for reinvestment, either in pur- 
chasing or in~proving real estate, ctc., or invc&ed temporarily to be  held under 
the same contingencies ill like manner a s  the property ordered to be sold. Ihid. 

8. Sati~c-Private Sules-Pztblic Sales.-Where the sale of land affected 
with remote contingent interests 11ot ascertainable a t  the time, comes ~ r i t h i n  the 
provisions of C.S. 1744, the court having jurisdiction may order the prol~erty tlis- 
11osed of either a t  n ~ ~ u b l i c  or private sale. when i t  is s1io~~r-n that. a s  to the one 
or tlie o t l~cr ,  the best interests of the parties will be promoted, subject always to 
the ~ p ~ ~ r o r a l  of the court. Ibid. 

9. Swt~~e-C'o~lfirwzing Inz.nlid Snles-J~cdgnzott.-Wliere the present own- 
ers of land for life nncl in remainder have attempted to conT-eg a fee-simple title 
to 1:~ntls ~rffectetl r i t l i  remote con t inge~~ t  interests, ~ri t l iont resorting to the pro- 
cectli~lgs allowed by C.S. 1744, vhich  were applicable to the tranaaction~, and 
tlicrenfrrr these lm)ceedings a r e  prol~erly brought, having tlie guardian ad  litcrn 
appointed. a s  required, and the petition filed scts forth the sale ljrevionsly niade, 
tlic entire inrestrnent realized and held fro111 the l~rocecds thereof, and suhjccts 
snch investnie~its and their o\v~iersliip :ml conrrol to the orders and judgluent 
of t l ~ r  court in the cause. and allcge and  shmr that  the  sale  as for the full 
value of the property, highly advantageons to a11 liarties in interest, and tha t  in 
fact it Tvas necessary owing to liens for taxes, nssessnients, etc.. on the land: 
Hrld,  the court hnrilig j~irisdiction of the ~ ~ a r t i e s  and the property may canter a 
ralid judgment confirming a ~ i d  m~thoriziny the sale, and directing that  the fund 
be prc~perly snfe~u;u'detl ant1 irir-ested, and the rnnote contingc~nt interests safe- 
guarded as  the statute requires. Ibid. 

10. Estates-Coiiti11,qo~t Renuzi?zders-Statt~tes-Sales-Bor~d-.ippeal and 
Bri'o1..-111 all cirses wliere property affected with unascertninable contingent re- 
~ u a i ~ i d e r s  is o r d ~ r e d  sold nntlrr tlic provisions of C.R. 1744, i t  is now required by 
tlie amendatory act of 1919, chapters 17 and 2.59, tha t  a bond be gireu to assure 
the safcty of the funds arising from the sale;  but where this is omitted from a 
jutlgmeut othtlrwise regular, i t  will not affect the title conreyed, thong11 the de- 
cree should bc modified in that  respect by proper steps taken in the Superior 
Co~irt .  Ihitl. 

ESTATES TAIL. 

See Estates, 1. 

ESTOPPEL. 

See Trusts. 4 :  Actions, 3 ;  Jndgnients, 2 :  Principal and Agent, 1. 

EVICTION. 

See Corenants, 1. 

EVIDENCE. 

See Actions, 4 :  B1)peal and Error,  3. 9. 13, 13. 24. 29, 30, 36. 37. 35. 40, 44; 
Boundaries. 2,  4. 6 ;  Segligence. 1. 2, 3, 7. 10, 1.5. 21: Escrow, 1, 3 :  Railroads, 1, 
2 : Conrti. 5. 8 : Seduction. 3 :  Wills. 1. 2. 4 ;  Carriers, 3, S ; Contract,, 4. 9. 1.7, 
17, 20 ; Trials. 1 ,  -2 : Inutruction~. 1 ,  12 : Esemtors  nnd Aclmini~tratol~s. 11 ; Inwr -  
a w e .  r i fe .  2 :  Parent a11d Child, 4 ;  Partnerdlip. 1 :  Statutes. 4 ;  Game, 7 :  Cov- 
enants, 3 ;  In to~ ica t ing  Liq~iors. 2. 4. 12, 17, YO, 2" 223. 2.5 : Attorney and Client. 
2 ;  Criminal Lnn-. 10. 13, 14, 1.5, 16. 19. 23; Homicide. 2, 3, 4, 5,  8, 7. S. 10. 12, 
14, 19, 20, 21, 23, 23; Murder, 1 ;  Receiviug Stolen Goods, 1 ;  Deeds and Convey- 



ances, 6, 8; Easements, 1, 3 ;  Employer and Employee, 3, 9, 13; Fires, 1 ;  Auto- 
nlobiles, 1, 2 ;  Payment, 1 ;  Trespass, 4. 

1. Euidcilcc-Pleadiilgs-Adntissions.--Wliere the )laintiff has introduced 
in eridencc allegations of the answer al~lounling to the atLnlissions of distinct and 
separate facts relerant to the inquiry, it is not open to the defendant to put in 
eridence the remaining part of each paragraph, when they clo not tend to es- 
plain or qualify the prcrious admissions. Jo?tcs 'I;. R. R., 176 N.C. 268, cited and 
applied. TVestm G. T~pczcritcr Co., 1. 

2. Euidencc -Deceased Persons - Statutes - Wills - Undue Ir~fluence- 
Trawsacttom and Cotnntu~~icatio~~s.-The wife may testify that she was not aware 
that her deceased lnisband had made a will until after 1 is death, as substantive 
evidence, and it is not objectionable under our statute act being of a trailsactioil 
with a deceased person. C.S. 1793. I n  re Bvadford, 4. 

3. Same -Third Persons.--Where the will of the deceased husband in fa- 
ror  of his wife is contested, she may testify as a substantive, independent fact, 
not prohibited by our statute. excluding any dealings wit1 her husband, that she 
had nothing to clo ni th  his making the will, it being in effect that she did not 
procure i t  through third parties, though this may indirectly tend to prore a 
transaction with the deceased. C.S. 1793. Ibld. 

4. Ecidc~1cc-Decla~~atiolns-Tit7e.-Declarations of pedigree for the pur- 
pose of showing title to lands will be excluded as evidence unless it can fairly 
be assunled thnt the declarant is disinterested. Jelser v. lfhite,  126. 

3. Same-Ante Litem Xotam.--In order to introduce declarations as evi- 
dence of title to lands, it must affirmatively appear thz t the statements were 
made atlte litcnz motam, or before the beginning of the controversy, and not 
alone nt the time of bringing the suit, thus differing from an  admission, which is 
the waiver of proof of a fact by a  part^ to the action, as it may affect his cause. 
Ibid. 

6. Same-Obtaincd for Purposes ofi ,Suit.- Where 3eclarations have been 
obtained for the purpose of establishing the) title to the lauds in controversy in 
behalf of a p x t y  claiming ns heir a t  law of the deceased owner, and to be used 
in a contenlplated action, they are inadmissible on t h ~ ?  trial, whether made 
against the interest of the declarant or a11tc litcnz motam, or otherwise. Ibid. 

7. Ecido~cc  - Trusts - Co~~tracfs-Questio?ts for Juru-Trials.-The pur- 
chaser a t  a public sale assigned his bid to a real estate company, which paid the 
purchase price under a written agreement thnt the land be sold, the purchase 
price repaid to it, with interest and cxpensm, and the profits dirided in certain 
proportions, between itseif and the assignor of the bid, a i d  the land was there- 
after sold a t  a pmfit: Held, the contract mas one in the nature of n trust, and 
under its trrinr and the eridcnce in this case, the questions as to whether the 
real estate company sl~ould hare  sold the p rqer ty  itself and not have paid an- 
other company an appnrmtlr  inr re awn able price for such serriceq, or whether. 
in fact, it had so paitl it, these questions and the reasonnblenesq of the charqe, or 
the anmint recorrrnblc. were nmttcrs of fact for tbe jury to determine, with the 
burdell of proof on the defendant, the real M a t e  companr. Duquid v. Rasherru, 
134. 

5. C~.itloicc-A?Iotio?~s-Court's Discretion-Appea7 cwd Error-Weight of 
Eaidewe.-A inotion to set :~siilr a rerdict as being a<a nst the weight of the 
eridence is ndtlressed to the discretion of the trial judge, and is not reviewable 
Jn apl~eal. Ibid. 

9.  Eritlcnce-Seporntc Causes of Action-Sew Trial as to One Cause-iip- 
peal and Error.-Upon allegation of two causes of action for breach of contract, 
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one, the defendant's liability to pag the plaintiff the agreed price for grading to- 
bacco, arid the other tlie defendant's failure to furnish fertilizer as  agreed: Held, 
the evicience in this case lvas sufficient to be submitted to the jury upon the second 
cause of actiou; and the jury hariug anstrered in the delfendnnt's favor in the 
first cause, a new trial i i  alrarded on the plaintifl's appeal, on his alleged second 
cause of action alone. Butt  v. Noore, 168. 

10. l '~idnlce-Character-Gcncral Reputation-Vendor and Pztrc1raser.- 
Where the purchaser has  been sued for breach of his contract in wrongfully 
refnslng to accept a carload of potatoes from the delirering carrier, and offers 
exidence tending to show that the putatoes n c r e  inferior in qualitg to tliose he 
had purchased, his c lmacter  or reputation a s  a dealer in potatoes is  properly ex- 
cl~itled, and n he11 he has testified in his own behalf, only his character by gen- 
eral rel~utation may be shonn. Merrill v. Teze, 173. 

11. E c z d c i ~ c  - Cllarar to  - CimZ Actions-Substalztice Ectdelzce-Wills- 
D e ~ i s a c i t  Vel Avo?t-E.rccutors and Administrators.-Upon tlie trial of a civil ac- 
tion the eridence a s  to the character of the parties who ha re  talien the witness 
stand in their o n n  behalf lnaS ordinarily be receired as  affecting the credibility 
of their testimony, or may be corroboratinq and impeaching in its effect, but 
not a s  substantive elidence, and a n  instruction upon the trial of de?li.saeit vel 
?TOIL that  eridence a s  to the character of the n-itnesses, including the careator, 
~ ~ 1 1 0  llnd taken the witness stand, may be received a s  subs tanthe  elidence, is  
erroneous. The reason for the application of a different rule in actions for libel 
and slander, and in criminal actions, pointed out. I n  ? e  VcKay, 226. 

12. Ez.zdc?zce-Xeqliqcnce-Dunkages-Tam Lists-Hearsay-Res In ter  Alios 
Acta -Where the aniount of the plaintiff's damage for  the negligent burning of 
the  plaintiff's dwelling is a t  issue. the amount on the t ax  list given bp the plain- 
tiff's predwessor in title is not admissible a s  tending to show the w l u e  of the 
building de.troyed, it being but hearsay and res infer alios acta, and not the esti- 
mate of T alue given by the plaintiff. Peterson v. Potcer Co., 243. 

13. Ez;1~lc11ce-So?1s1~it-2'rials.-Tl1e plaintiff's eridence on defendant's 
motion as  of nonsuit thereon must be taken a s  true, and so considered, with all 
reasonable inferences to that effect which may be drawn therefrom. T17eathcrs v. 
Ba7d~cii1, 276. 

14. Evidoice-Typezorittm Letters-Libel.-Where the plaintiff, in his ac- 
tion for libel, has found in his mail box an  anonynlons tmenr i t t en  letter, ad- 
dressed to him, and the defendant has admitted that "he was knowinq to it," the 
opinion of a n  expert in such matters tha t  the anonymous letter, from certain 
charac teristics of type, punctuation, spacin:. between lines, and from the gm-  
era1 form of the letters, was  the  same mritinq, by comparison, as  one the defen- 
dant  admits to be genuine, and evidently nr i t tcn  on h i i  machine, is competent 
a s  tendinq to uhom the defendnnt's rwponsibility for the libelous typenritten 
letter. 17cdqepet7~ v. Colcnla~, 309. 

15. Eaidencc-Erpcr ts-Opil~io~za-111 str?ictio?! s-Appeal aizd Error-TPeight 
of ErirTc11cc -Where e ~ p e r t s  in fipemritine ha re  npon competent elidenre. tcs- 
tified to their opinion tha t  a libelous letter, the subject of the suit. \ m u  -mitten 
bp the defendant, the refusal of the trial judge to chnrge the jury tha t  they 
shonld "scan n-ith care the er idence of the el-pert before arrir inq a t  a conclucion 
tllnt t l~fenilant n-rote the letter complained of," is not errol,, testimony of this 
cl~arncter falling n i th in  the gcmcral rnle tha t  expert testimony is subject to the 
same tests tha t  a r e  ordinarilg applied to the evidence of other witnesses. Bttmly 
v. Bu,zton, 92 N C. 479. cited and distinguishecl. Ibid. 

16. Ezidelzcc - Declaratioizs-BeifeficiaT Associatio?zs-Ben~ficiaru.-In a n  
action to recoxer funeral benefits from a fraternal order, declarations of the de- 
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ceased as to his health made subsequently to the time of his enrollment, are not 
admissible as  evidence against the beneficiary in his action against the benefit 
society. Ecaus v. Jzcttior Order, 3.59. 

IT. Ecidct~cc - CI oss-cxamiuatiom - Impeachment - Damages-Trials.- 
TT'here tlie defendant corporation has denied the trespass and the wrongful cut- 
ting and renioving timber upon the plaintitl'3 land, and it3 general manager has 
testified as  to the comparative value of the timber, it is competent for the plain- 
tiff to cross-examine him as to those matters to test the value of his testimony 
as to the value of the land, tiniber, etc., and also to show his animus, feeling, or 
bias. Rutledge c. Vfq. Co., 430. 

18. Evideitcc-Dcccased Persons-Statutes-Wills-Holograph Wills-De- 
visaclt T7cZ Ton -A witness interested in the result of a trial of devisavit veZ 
no?? as to whether tlle holograph will of the deceased was found among her valu- 
able papers and eEects after her death. wit11 evidence that it had been securely 
ivralq)etl in and fastened to some clothes supposed to have been put aside by her 
for her shroud, addre~sed in a sealed envelope to three of the beneficiaries, her 
daughters, locked in her top bureau drawer where she was in the habit of keep- 
ing her pmse and other effects, may testify to the fact as being within her own 
Bnowletlge, that the deceaqed n a s  not in the habit of keeping this drawer locked 
all of thr t in~e,  testinlony of this c31~al.acter not being prohibited under our statute 
as to transactions of communications with 3 deceased pcrson. C.S. 1795. I n  re 
Harrison, 438. 

10. E~ideilcc-Aictonzobilcs-Licetzse Plates-0zonersitip.-Where the own- 
ership of an automobile, causing damage to another by the negligent operation of 
its driver. is in question in the action, the license number or plate indicating that 
the defendant was tlle owner is competent as a circumstance tending to show his 
ownership. with other proof thereof. Freemalt G. Dalton, 539. 

20. E1.idc11cc-So?~crpot-Opiiiioti  Vpou the Facts.--A nonespert eye-wit- 
new may htate his opinions npon the collrcti~ P facts when a person not an eye-n-it- 
ness cannot form an accurate judgment thereof from descriptive detail. S. v. Xin- 
card, 709. 

21. Evidoicc-Dljinq Declarations.-An esception to the admission of dying 
declnmtions, in an action for a homicide, that they were incomplete to the prej- 
udice of the defendants, cannot be sustained, where the vritness has testified to 
them in full, they were sufficient for the purpose of conviction with the other evi- 
dence, and the incompleteness objected to lvas caused by the dying condition of 
the declarant. S. v. Brinkley, 720. 

22. E~idmce-TVitf~esscs-Sz~bp~nacd-Appeal and Error-Harmless Error. 
-Where, upon the trial for a homicide, the testimony of a witness for the de- 
fense has bern esclnded, refusal of the court to permit tlie defendants to show 
that this witneqs hnd also been subpalnaed by the State, ,and not introduced by 
it, is not reversible error. Ibid. 

23. E~idcizre - Witnesses Interested ill Rcsult - In?tructions.-Where the 
defendant's wife or other near relatives have testified in his behalf on a trial for 
mnnufactnring. etc., liquor, in violation of our statute, C.EI. 3409, i t  is not error 
for the judge to charge the jury to receive their testimony with a degree of cau- 
tion, to closelp scrutinize and scan it, because of their interest in the verdict, when 
followed by the instruction to give it the same credibility as that of a disin- 
terested witness if they were satisfied of its truth. S. v. Smith, 726. 

21. Evidence-Character-Reputation-Voluntaru Restriction by Witness. 
-Where the defendant, being tried for violating our prohibition statutes, takes 
the stand, he puts his character in issue; and where a witress, in response to the 
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solicitor's question, states tha t  i t  is  bad, and  then voluntarily qualifies his answer 
by adding, '*for selling liquor," the admission in evidence of this qualification is  
not erroneous. S. c. Salceby, 740. 

23. E'vtderm-Opillloit L-pon tlie Facts-Iiztosication-Automobiles-Crinz- 
iaal  Scgl~qe~lcc-Statzltes.-mhere relevant a s  a part  of the 7cs gcs t r~  upon the 
trial for nianslaughter, for tlie criminally recliless driving of a n  automobile on a 
public liighnay (C.S. 2617, 2615), tlie impression of a witness from his own ob- 
serration of the conduct m i l  appearance of the defendant a t  tlie time, that  the 
defendant \ \as  then under the influence of whiskey, is  colnpetent. S. v. Jesrzip, 
772. 

26. Euidewc - Corrobomti~e-Criminnl Law-Statutes-Children-Cari~al 
Iino~c1cdqc.-Where the prosecutrix has testified upon the tr ial  for the unlaw- 
full) carnally l~nowing or abuslng a n  innocent female child over t w e l ~ e  and un- 
der fourteen year5 of age (C.S. 4202), her testimony in answer to the questions 
of the solicitor, to the effect tliat she had told her mother on the day of the oc- 
currence, who was tlie only near relative present, is  ntlmissible for the purpose of 
corroborating her other testimony. S. v. Wznder, 776. 

27. E~idetzcc-TVztncsscs-CI oss-exarnn~at~on-Clzaractcr-Inzpeachz7lg Ez;i- 
rloztc-Crinli~ul I,alc.-It is competent for the solicitor in a criminal action to  
broadlg cross-examine the defendant's rritnesses upon their collateral testimony 
g i ~ e n  on their direct examination, tending to discredit the State's witnesses, the 
lirnitxtion ordinarily being tliat they a re  not bound to answer questions tha t  might 
subject them to an  indict~nent or to  a penalty under the statute. Ibid. 

25. Ecidowe - Bo1~slrit-Trtals-~.1~1pcal and Errol--Criminal Ln~c-Stat- 
atts-Ikfcndant 's  exceptinas af ter  he  has introduced evidence, to the  refusal to 
nonsuit the State in a 'riminal action, requires a consideration of the entire eri- 
dence on ap1)eal. S. a. Pasour, 793. 

29. I;LK~( ILCC - T T ' I ~ ~ c s s ( ' s  - Cllaracter-In~~trt~ctio?zs.-%~here t he  character 
of a nitness has not been impached  ritlier by contradictory evidence or the  
nlanncr of hi> cross-e\aiuii~atioi~. i t  is prcsurned to be good, arid tlie testimony 
of other witnessei; thereto nil1 be excluded; and where in a criminal action the 
case has been given to the jury, who return to court with a request for  a further 
instruction as  to whether a n7itne%'% character is  cnnsidered good until proven 
bad in co~ir t ,  the judge's reply tha t  it is presumed to be good until the contrary 
is shon-a, is free from error under tlie circumstances. S. a. Picqh, 800. 

30. Euidcrlre-Crimlilel Lnlc*-Forqo!/-Cor)oborafiol~-Appeal aiid Error  
-PI c>jzrdrcc-Sclc Trla1s.-The defendant u lml  a trial for forgcry offered eri- 
denre tha t  he ~ v a s  a tmrelinq qales~nan. and a t  the time and place chnrced was 
in anotller town, some five liundred miles distant, and in corroboration of his 
onn  and of that  of othcrs of his witnesseq, offered as  evidence a n  order siqnecl 
by a custonler a t  the Inttrr 1)lare. 2nd also teittlnony of his landl,~cly there that  
the dtfenclant and his n i f e  had 1od:ed a t  her hotel, identifying sexera1 checks he  
liad given for their board. The court e x t l u d ~ d  the exiclence a s  to the order fo r  
merclinndise mid leitimony of thr  def~ndant ' s  nitnesscs a s  to the date  and the  
period of time for which the checlrs were g i ren:  Held. the evidence rejected was 
con~petent a s  tending to prove a l)t'rtirient circumstance in corroboration of de- 
fenrlnnt's testimony, and that of his other witnewes, and its exclusion by the 
court was relersible error. S. v. Krout, 804. 

ESCEPTIOSS.  

See Carriers, 6 ;  1,nndlord and Tenant, 2 ; Eminent Domain, 10, 1.5 ; School 
Districts, 15 ; Appeal and Error,  32. 34, 33. 
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EXCHANGE. 
See Vendor and Purchaser, 1. 

EXECUTION. 

See Deeds and Conreyances, 16, 20. 

EXECUTORS LSD ADMISISTRATOILS. 

See Dower, 1 ;  Evidence, 11; Bctions, 2. 
1. Execzctor s and Admmist~ ators-Account and Settlement-Actions.-In 

this action lor an accounting and final settlement by an executor: Held, a state- 
ment of account of debts and credits filed by the executor was not in the form 
of a regular final account, and further, the matters alleged were not more than 
an unfulfilled promise for a final settlement, and insnfficier~t according to the re- 
quirements of the law as  a final account. Pierce G. Faison, 177. 

2. Same.-Where an executor or adniinistrator fails to file his final account 
for two years after his appointment, the law makes tlie jemand for those en- 
titled to tlie estate, and at  the end of this period an action sill lie a t  the instance 
of any one interested to hare the ex~cutor or administrator account in settle- 
ment of the estate. Ibid. 

3. Same-Lituitation of Actions.-Where a person is interested as distrib- 
utee or beneficiary in the estate of a deceased person, and fails to bring his ac- 
tion against the personal representative for ten years, his right of action is barred 
ten years from the expiration of the two yeais period in which he has failed to 
file his final account, as the law prorided. Ib l t f .  

4. Same-Statutes-Interpretation.-The statute barring the right of one 
haring an interest in the estate of a deceased person after ten years, enacted by 
Laws 1891, ch. 113, repealing see. 136 of The Code, applies :o the right to an ac- 
counting by the elecutor or administrator, where the right existed theretofore, 
and the period prescribed by the siatute has since run. Ibia. 

5. Sa?tze-Plcadi1zgs-Ar~szcer.-T7'here those having an interest in the estate 
of a deceased person hare failed to bring an action for an :mounting and settle- 
ment within the period allowed by the statute of limitatims, objection by the 
personal representatives can only be taken by answer. Ibid. 

6. Samc-T1wsts.-Where the answer of' the personal representatives of a 
deceased person hnre unsnccessfnlly plcaded the statute of limitations in an ac- 
tion for an accounting and settlemtlnt with those haring an interest in the estate 
of the deceased, the defendant is liable to an accounting fcr any trust funds in 
his hands, not thus barred. Ibid. 

7. Santc-Bwden of Proof.-The plaintiff having an interest in the estate 
of a deceased person has the burden of showing that the statute of limitations 
has not run in his action for an accounting and final se tlement, when such 
statute is pleaded in the answer. Ibid. 

8. Sante-Azterpretation of Pleadings.-The answer ot' the personal repre- 
sentative of a deceased ~ e r s o n  will be liberally construed in his favor to ascertain 
whether 11e has sufficientir pleaded the statute of limitations to an action brought 
ngainqt him for n f i n ~ l  accounting and settlement of the estate of the deceased: 
Held, that the plea was sufficient in this case Ibid. 

9. Same-Issites-Qilcstio??s for Jltrg-1'rials.-TVhere the answer, in an 
action against the personal representatire of a deceased, is c,ufficient to raise the 
plea of the statute of limitations, a question of fact is raised for the jury to de- 
termine. I b ~ d .  

10. Executors and Admini~trators-~4cco1~lzt and Settlement-Limitation of 
Actions-Statutes.-C.S. 446, limiting the time for the bringing of an action to 



N.C.] AXALYTICAL INDEX. 957 

EXECUTORS AND ADMINISTRATORS-Continued. 

ten years and applying to an action against an executor or administrator for a 
final accounting and settlement, is not affected by the provisions of C.S. 303, a s  
to actions on their official bonds. Ibid. 

11. Cscc 11fot a rend LLtlm~~!~sti utol-s-Ti'llls-Declsacit T'c 1 Xo~z-Ecidorr( - 
Atlmssro~~s -Admissioni of the executor are general l~ incompetent against the 
der~sces. upon the issue of dc~isaci t  cel ?ton, especially when those souglit to be 
introduced \yere made in the lifetime of the testator am1 necessarily before the 
relationshlg as executor has existed, or before he was acting in n representative 
capacity. I I I  I c J f c R u ~ ,  226. 

12. S a m e - J o i ~ ~ t  Infercsfs.-The interest of an executor in the mill of the 
deceased upon the isrue of dccisaclt ~ c l  11012 is distinctive from that of the devisers 
under the will who had a joint interest among then~selres, and his declarntions 
against their interests will not bind them, especially when those souglit to be 
introduced in evidcnce were made in the lifetime of the testator. Ibid.  

EXECUTORY CONTRACTS. 

See Contracts, 8. 

EXEMPTIONS. 

See Marriages, 1. 

EXHIBIT. 

See Mortgages, 3. 

EXPRESS COBIPhUIES. 

See Carriers, 3, 7, 16. 

EXPRESS TRUSTS. 

See Pleadings, 1. 

EXPRESS W-ARRANTS. 

See Vendor and Purchaser, 2. 

EXTENSION. 

See Appeal and Error, 47; Sheriffs, 2. 

FALSE PRETENSE. 

See Criminal Lav?, 5. 

FEDERAL COURTS. 

See Courts, 4. 

FEDERAL EhIPLOTERS LIABILITY ACT. 

See Railroads, 4, 7 ;  Carriers, 17. 

FEDERAL STSTUTES. 

See Statutes; Carriers, 11, 16 ;  Intoxicating Liquors, 6, 9 ;  Judgments, 14. 

FEE-SIMPLE TITLE. 

See Estates, 1; Husband and Wife, 8. 
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See Attorney and Client, 2 ;  Judgments, 16; Sheriffr,, 1. 

FELLOW SERVANT. 

See Enlployer and Employee, 2. 

FELOKY. 

See Elections, 2, 3 ;  Intoxicating Liquor, '7, 11. 

FERTILIZER. 

See Contracts, 11;  Constitutional Law, 11. 

E'IKDIKGS. 

See Appeal and Error, 9, 20, 27, 29, 30, 31, 32, 34, 35, 36; Husband and 
Wife, 3 ; School Districts, 16 ; Judgments, 10, 14 ; Jury, 1. 

FIRES. 

See Railroads, 2 ; Damages, 1 ; Negligence, 7. 
1. Pil-es-ll'cgligcnce-Enlploucr and Enzplogee-& aster and Xervant-Evi- 

defzce-lnstructio~zs-So?zsuit-Trials.-TVllere the owner of land built a fire on 
his pasture liiniself, or by liis servants or agents, and there is evidence that a 
strong wind carried sparks and set fire to a woods adjoining the pasture from 
whence it was communicateti to the plaintiff's land to his damage, and that the 
owner had instructed liis serrants or agents to put out the fire, which they had 
disobeyed, the case presents a mixed question of lam and fact, the jury to find 
the facts under a correct instruction of the court a s  to tlie law; and the granting 
of a motion as  of nonsuit is erroneous. Gibbon v. Lamnz, 421. 

2. Sanne-Proximate Cause.-Where the owner of land builds a fire on his 
own premi~es, it is required of him to exercise the care of an ordinary prudent 
man to prerent its connnunication to adjoining lands uider  the existing circum- 
stances, whether through the air or along the ground, and he is also liable for 
the negligence of liis servants or agents whom he has left in charge, when his 
own, or their negligence attributable to him, is the proximate cause of the dam- 
age to tlie lands of adjoining owners, or to others beyond, to which the fire has 
been coni~nunicated, the question of proximate cause being a question for the 
jury under the proper instructions from the court. Ibid. 

FORECLOSURE. 

See Cities and Towns, 8 ;  Trusts, 2. 

FORFEITURE. 

See Insurance, Life, 1 ; Beneficial Associations, 2 ; Landlord and Tenant, 3. 

FOIZGERY. 

See Eridence, 30. 

FRAUD. 

See Injunction. 3. 6, 9 ; Pleadings, 1 : Trusts, 1, 3 ;  Clrriers. 4; Criminal Lam, 
1 ; Escrow, 3 ; Banks and Banking, 2 ; Parties, 1 ; Appeal and Error, 31. 

FREIGHT. 

See Carriers. 
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FUNCTUS OBPICIO. 

See Taxation, 1. 

GBJIE. 

1. Ga~ize-IIu~ztzng-StatutesS-The legislative power to enact game laws 
upon the princil~le that game does not become private property until reduced to 
possessum, 1s binding upon the owners of land and all others, and, subject thereto, 
such owners hnxe the right to protect Lhe game ul~on their own lalids against 
trespassers thereon. Coulzcil u. Sandcrlin, 2S3. 

2. Same-Decds and Co~zac~ances-IZesercatiolz of Prinzkqe-Profit a Pren- 
die-T-cnar~.-Hy deed, or other llroper wr~t ten  conreyance, but not by paiol, 
the onner of lands rusy conrey the hunting privileges thereon under such terms 
as  may be agreed u ~ o n ,  separate from the lands, under the principles appljing to 
a profit a pi endre, classified by Blackstone under the heading of "Venary," it be- 
ing an estate in the lands to that extent, and not subject to revocation a t  the 
will of the onner. Ibid. 

3. Same-Rigl~ts and Rc?izcdics.-The remedy of one whose hunting rights 
over the lands of anorher are being ~ io la ted  is, in proper instances, by suit for 
specific pertorlllance, by injunction, or by an action for damages. Ibrd. 

4. Gat~tc-Dcfrirltzo?~.-Tl~e o\~nership of the right to shoot for sport over 
tho lands of another is not limited to game in a strict sense, but confers the right 
to shoot such auinials as are ordinarily understood to be a subject of such sport. 
Ibid. 

5. Game - Rcsercatzon of Privilege-Deeds and Convegances-Estates.- 
The pri~ilege of hunting o'ier the lands of another is such an  estate therein as  
may be assigned by or inherited from the owner, when the grant does not other- 
wise cletrrmine the rights of the parties. Ibtd. 

6. Sam-Pe~petuitres.-The right of one to hunt upon the lands of another 
is a present and not a future interest to which the rule against perpetuities is 
inapplicable. Ibid. 

7. Gam-Deecls and Co?tuc~a?tecs-Reservation of Priuzleges-Evidence- 
Letter8.-Where the wording of a grant of the right to hunt upon the lands of 
another is ambiguous, a letter writtm before the controversy arose, and with 
knowledge, hy a former owner of the lands, may be introduced as evidence of 
weight when in the favor of the claimant of the right. Ibzd. 

8. Game - Deeds and Conne~ances - Reservation of Privilege - Leases- 
Riglrts ofi Giantce of Laid-The owner of land conveyed it, reserving for him- 
self, his heir5 and aisigns, the right to hunt over such portions as  may remain 
uncleared and unculti~ ated, and to protect the game thereon against trespass of 
all peruons except the gmntee, his "executors, administrators and assigns" : Held, 
the hunting rights of the grantor over the portion designated did not exclude the 
right of the gmntee and his snccessors nhile they owned the lands to hunt 
thereon tlien~sel~cs, but a lease nlaile 1 ) ~ -  the latter of the hnnting pri~-ilegcs  as 
invalid as a11 imasion of the right which the grantee had reserved. Ibid. 

GARBAGE. 

See Jlunicipal Corporations, 2. 

GASOLINE. 

See Negligence, 1. 

GOVERSMENT. 

See Eminent Domain, 4 ; Constitntional Lam, 12 ; Covenants, 3 ; Municipal 
Corporations, 1. 



GRAND JURY. 

See Criminal Lam, 0. 

GUARDIAN AD LITEM. 

See Estates, 7. 

GUARDIAN AND WARD. 

1. Gztardian a11d Ward-Cour t s Ju~  isdiction-Removal of Estate-Foreign 
Gua~.d~atz-Statutes.-TV11ere a foreign guardian has been duly appointed in the 
state of his own residence and that of his wards, and has filed a certified copy 
of his appointnient, with a bond sufficient t~oth as to the amount and the flnancial 
ability of the sureties to protect the estate of his wards and in conformity with 
C.S. 2103, 2196, and the petition before the clerk of the court as reqnired by these 
statutes, it is not required that a locnl gnardlan be appointed, but the court in 
this State, before which the matter is properly pending, may order that the 
foreign guardian be permitted to withdran the estate of his wards to the place of 
foreign jurisdiction. Cilleg 2;. Ccitncr, 528. 

2. Samc-Real PI-operty-Sales.-Where a foreign guardian has complied 
with the provisions of C.S. 2193, 2196, which authorize him to withdraw the estate 
of his wards to the place of their residence and to a court of foreign jurisdiction, 
he may, in the same proceedings, and incident thereto, hare the real property of 
his wards sold and converted into money in conformity with the provisions of 
C.S. 2180, when the wards are  represented therein by their next friend, and it 
is made to appear that their interests nil1 be promoted thereby, etc. Ibid. 

GUESTS. 

See Automobiles, 2. 

HABEAS CORPUS. 

See Appeal and Error, 62; Courts, 6. 
1. Habeas Corpus - Appeal and Error-Certioro ri-Courts-Discretion.- 

An appeal will not lie nyon the refusal of the judge, in habeas colpus proceedings, 
to release a prisoner froin custody upon the ground thxt the judgment ordering 
her imprisonment was invalid, such procedure being cnly allowable when coh- 
cerning the care and custody of the children and otherwise by application for a 
writ of cotiorart, the granting of which rests on the sound discretion of the 
court. 111 I e VcCndc, 242. 

2. Habeas Corpus -Appeal a ~ l d  Error-Ccrtiora7.i-Colzstitutional Lam- 
Except in cases concerning the care and custody of children, an  appeal will not 
lie by the prisoner from the refusal of the judge in Ilabeas corpus proceedings to 
liberate him, his remedy being to have the case rerielved by certiorari. Const., 
Art. IV, sec. 8. S. v. Yatcs, 733. 

3. Same-Appeal a ~ d  Error-Disi?zissal-Ge~zeral Interest.-The prisoner 
rearrested for violnting the conditions of a parol, granted by the Governor after 
the term of his sentence had expired, sued out Itabeae corpus proceedings, and 
npon the tlenial of his chi111 of risht to be set a t  libwty, appealed to the Su- 
preme Court: Held, certiorali beinq the proper procedur?, the appeal is dismissed, 
but its merits passed ~ 1 ~ 0 1 1  as  bcinr: a qutrtion of pnhlic iinl?ortance and general 
interest. I n  re ReIntolz's L a ~ d ,  182 X.C. 127; Ccmerit (70. v. Ph~Zlzps, ibid., 440. 
Ibid. 

4. Habeas Corpus-Stat1cte8.-The petitioner in liabeas corpw proceedings 
adjudged in contempt of court shall, under the provisions of our statutes, be re- 
manded  lien upon the hearing i t  is made to appear that he is held in custody by 
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virtue of a process issued by a court or judge of the United States where such 
judge or court 1132 exclnsi~ e j~~risdic tion; by rirtue of a final judgment or dec~ee  
of anF competent court of civil or criminal jurisdiction or of any execution i sbed  
upon such judgnlent or decree; for any contempt, speciall~ and plainly charged 
in the coinmit~nent b . ~  solne court, officer, or body h n ~ l n g  authority to commit for 
the conteinpt charged; that the time during n hich such party may be legally de- 
tained has not e ~ p i ~ e d .  S. c. Hooker, 763. 

5 .  Ha beas Cot p ~ i s  - Cozirts - Jurzsdiction-Record.-Where the petitioner 
in l~ubeas coip!ts proccrtlings is held under a final sentence of a court, a commit- 
ment of contempt or other, the only questions open to inquiry a t  the hearing are 
x~hether on the record the court had jurisdiction of the matter and whether on 
the facts disclosed in the record and under the law applicable to the case in 
hand, the court has exceeded its powers in imposing the sentence whereof the pe- 
titioner complains. Ibzd. 

6. Habeas Corpu-Legal Detention-Sentence-Valid in Part.-Where a 
prisoner is detained by virtue of a sentence in part ~ a l i d ,  and part otherwise, he 
may not be liberated on habcar corpzis until lle shall have served the ralid por- 
tion of his sentencc, and he shall be remaudecl \\hen it appears that the time dur- 
ing which he may legally be detained lias not expired. Ibid. 

HARMLESS ERROR. 

See Criminal Larr, 17;  Evidence, 22; Homicide, 4, 9, 24; Instructions, 13; 
Trials, 4. 

HEALTH. 

See Issues, 4. 

HEARING. 

See Injunction, 13. 

HEARSAY EVIDENCE. 

See Homicide, 4. 

HEIRS. 

See Estates, 2. 

HIGH SCHOOLS, 

See School Districts, 7. 

HIGHWAYS. 

See Injunctions, 13. 

HIRING. 

See Courts, 2 ;  Criminal Law, 1. 

HOLOGRAPH WILLS. 

See E~idence, 18; Wills, 7. 

HOMICIDE. 

See Appeal and Errnr, 58 ; Murder, 1 ; Arrest, 1, 2 ; Criminal Lam, 23 ; Judg- 
ments, 6. 
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1. Homicide - ,Wurder - Arrest-Warrant-Instruc,'ions-Federal Prohibi- 
tion Oflcers-Appeal and Error-Prejudicial Error.-Where, on a trial for mur- 
der, there was evidence that the deceased, a national prohibition officer, and an- 
other specially deputized entered the premises of defndan~, and attmpted to arrest 
the prisoner without a warrant for the unlawful distillation of liquor, when he 
was not actually engaged therein, and chased the prisoner with pistols drawn, 
and while fleeing, and in reasonably :~pparent danger of his life, the prisoner shot 
and killed tlie prohibition officer, an instruction to the j u r j  that under the circum- 
stances the deceased had the right to make the arrest without a warrant consti- 
tutes reversible error, for which a new trial will be g-anted on appeal. S. u. 
Burnett, 703. 

2. Hornicidc-3fnrder--Ezjidence-Ap~1eal and Error-Husba~ld and Wife. 
--Where, upon the trial of a homicide, the prisoner's guilt for Billing his wife is 
made to depend upon whether he illtentionally inflicted the wound that caused 
the death, or whether it occurred through misadventure, and there has been ren- 
dered a verdict of murder in the second degree, and there was plenary evidence 
that tlie prisoner was rery drunk at  the time, and that his conduct towards her 
had theretofore been "Bind always," "friendly," "all right," the action of the trial 
judge in withdrawing from the jury the testimony of a witness that the defen- 
dant had been "very fond of his wife." is I~c'ld, under the facts of this case, not to 
have been prejudicial error, entitling the defendant to a new trial, though com- 
petent as a nonespert opinion upon the facts. S. v. Hincaid, 709. 

3. Honlicide-V~crdcrI'E2jidence-I11~shaitd and TT ife-Intcn t.-Where the 
defense of the prisoner, on trial for the capital felony of murder of his wife, is 
that their relationship had always been kind, considerate, etc., and that the homi- 
cide mas not intentional, but the result of a misadventure when he was very 
drunk, etc., not Bnowing what he did, it is competent fo- the State to shom that 
for seven years prior to the homicide the prisoner had iualtreated his wife from 
time to time, and had addressed her with abusive language, the admissibility of 
such evidence being a matter of law, and its weight of credibility being for the 
jury. Ibid. 

4. Homicide - Murder - Husband and Wife-Ezidence-Admissions-Ap- 
peal and Error-Hearsall Evidence-Rurtzors-Harmlegs Error.-Where, upon 
the trial for wifemurder, the witnesses have erroneous1 y been permitted to tes- 
tify that the general reputation was that the defendant had been convicted of 
seduction, and there mas evidence, material to the inquiry, that his relationship 
to his wife had always been bind, etc., the subsequent admission of the husband 
that he had been convicted of seduction, renders the error harmless. Ibid. 

3. Homicide - Evidence - Dllitzg Declarations - Conspirac~ - Aronsuit. - 
Where, upon the trial of tvo  defendants for murder, there is evidence that one 
of them struck tlie deceased with a rock that caused h[s death, in the presence 
of the other, with circumstances tending to shom that the other was aiding and 
abetting the assault, with evidence of the dying declaration of the deceased, "Boys 
you have Billed me; I did not ihink you would do it," a motion of defendants to 
dismiss is properly refused. S. v. B h k l e g ,  '720. 

6. Iiomicide-Crinzinal Lau;-Deadlll SVeapon-Evide?zce-3fattei.s in Ea- 
cuse-Burden of Proof.-Where, upon the trial of murc.er, i t  is admitted by the 
defendant, or established as a fact, that. with a deadly weapon, he struck the 
blow that resulted in death, the law presumes malice, and the burden then rests 
upon the defendant, throughout the trial, to show such facts or circumstances as  
will reduce the degree of the offense, or acquit him th~reof. The rule as to the 
burden of proof in civil actions does not apply. Ibid. 
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7. Honloczdc - Xwder  - Crinti?zal Law-Evidence-Deadlu TVeapon-Con- 
spitacy-,Tlansluughter-Trials.-The evidence on this trial for murder that the 
deceased had moner which he lost to the two defendants while gambling with 
them a t  their imitation, the quarrel between hlm and defendants, their rrith- 
dra~val  together, the deceased nallcing between them, the infliction of the mortal 
wound by one of the defendants, and the dying declaration of the deceased, "Boys, 
you hare liilled me," zs Acld sufficient, ni th  the other evidence, of a conspiracy 
between the defendants, and to conr ict the one striking the mortal blow of mur- 
der in the second drglee and the other of manslaughter. I b ~ d .  

8. Ho??1ic~de-~1I~trdc,~-6uide~~ce-Co?~spracy.-Vhere a conspiracy to com- 
mit the homicide accomplished has been proven on the trial, the acts and decla- 
rations of each defendnnt in furtherance of the common illegal design are com- 
petent against both. Ibid. 

9. Sam-Appeal and Error-Harmless Error.-Where, upon a trial for 
conspiracg resulting in death, i t  is established that one of the two defendants 
killed the deceased with a deadly weapon in the presence of the other, without 
just provocation or $how of resistance, the dying declaration of the deceased that 
he had no knife is consistent with the position that none was used, and its ex- 
clusion is not prejudicial error. Ibid. 

10. Hontic~de - Ill~odcr--~lluiislauy7rte~-Evidence-I?atent-Conspi,'acy. - 
Where, upon the trial of murder, it is admitted that one of the defendants struck 
the fatal b l o ~  nitli a deadly weapon, in the presence of the other, ~ h o  was aid- 
ing and abetting him, it is peimisa~ble for the jury to find for their verdict that 
the one ~vho struck the blow was quilt7 of murder, and that the other, being with- 
out, the intent to Bill, was guilty of the less offense of manslaughter. Ibid. 

11. Honttcidc - Murdtr - D~adl l j  Weapon-Admissions-Implied Malice- 
Eaido~cc-A70ilsztit.-FF'11ere the defendant on trial for homicide admits hc fired 
the fatal shot, malice is implied, and nothing else appearing, the killing consti- 
tutes murder in the second deprre, ylacinq the burden on defendant to show to 
the satisfaction of the jury fact< and circumstances sufkient to excuse the homi- 
cide or to reduce i t  to mansli~ughtcr, and defendant's motion as of nonsuit is 
properly disallowed. S. 2;. Pasou?; 793. 

12. Ho?~zic~dc-Jlzcrdcr-Eairlc?zce. -Where the brother of the accused on 
trial for a homicide has testified af, to certain "scratches" on the body of the de- 
ceased, elidence of the State tendinq to contradict and impeach him is competent. 
Ibrrl. 

13. Same-Sppcal and Error-C~zatzs?*.ewd Questions.-Upon this trial for 
homicide the indication by the witness of the one of several brothers who had ad- 
mitted killing their father wa< competent, and. upon the record, evidence aq to 
any peculiarity of the deceased a short time before being killed was irrelevant 
and remote, and also not considered on appeal xvhen it is not shown xvhat the 
proposecl answer of the nitness would hare becn to the question aslied h i~n .  Ibid. 

14. Homicide-Jim do-EL 1dence.-upon this trial for homicide the evi- 
dence of premeditation and deliberation in the defendant's killing the deceased 
with a deadly weapon, IS hcld sufficient to sustain a verdict of niurder in the first 
degree, and no error is found in the trial in the court below. S. a. Benson. 703. 

13. Sanzc - Prenzcditation and Dcllbcratiotl - ilianslatighter - Justifiable 
ITom~cide.-The killing of a human being with malice, and with premeditation 
and deliberation, constitutes murder in the first degree, the element of premedi- 
tation being the thought beforehand for some length of time, however short; and 
that of deliberation, the eyecution of the preconceived intent. in cold blood, in 
furtherance of a fised design to gratify a feeling of revenge or to accomplish some 
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HOJIICIDE-Cot1 tinued. 

unlawful purpose, and not under the influence of a violent passion suddenly 
aroused by some lawful or just cause or legal provocatior~. Ibid. 

16. Same-,tTaZicc.-Murder in the second degree is the unlawful killing of 
a human being with malice, but without the elements o' premeditation and d e  
liberation; and malice is that condition of mind which p.ompts a person to take 
the life of another intentionally without just cause, excuse of justification, and 
will be implied in law by the killing with a deadly weapon. Ibid. 

17. Same-Burden of Proof-Satisfaction of Jury.-The unlawful killing of 
a human being without either malice, premeditation or deliberation is man- 
slaughter, and where the killing with a deadly weapon is established, the burden 
is on the defendant to show to the satisfaction of the jury, but neither by the 
preponderance of the evidence, nor beyond a reasonable doubt, the lack of the 
eleluents of malice, or the absence of all elf>meats of crime necessary to establish 
his justification in taking the life of the deceased. Ibid. 

18. Hoinicide-Nurder-Premeditation and Deliberation-Assault-Threats 
--Abusiae Language.-Language however abusire will not alone reduce the of- 
fense of murder to manslaughter, when such does not :mount to an actual or 
threatened assault, but where the deceased has unlawfully assaulted the prisoner 
against his will, who then killed him in the heat of passion caused by the assault, 
the act of killing is homicide. Ibid. 

19. Ho)izicide-Mz~rder-Cri~?zir1al Lazu-Evidetzce--Drinking-Self-defense. 
-On a trial for homicide there was evidtme tending to show that the defen- 
dants concealed liquor they were carrying in a sack on seeing the sheriff and his 
posse approaching along the highway, and that the sheriff and one of his posse 
were killed by a pistol shot as he mas trying to identify  he defendants as  others 
for whom he had a warrant of arrest: Held, evidence of the reckless concluct of 
the prisoners in the presence of a woman and her child a t  the home of the de- 
ceased member of the Ijosse after the Billing was competent under the facts of 
this case to show the defendants had been drinking and were in a reckless hu- 
mor. S. v. Hall, 806. 

20. Homicide-AVzcrdcr-E~ide?~ce-Sel f -de fenWeld ,  on the evidence, it  
was competent for the State to show the number of p st01 shots heard a t  the 
time, in connection with the number of empty shells found in the defendant's 
pistol, upon the question whether the prisoner fired in self-defense upon being 
arrested by the deputy sheriff. Ibid. 

21. N o n z i c i d e - M u r d e r - S l ~ e r i p s - A r r e s f - m a c e .  - Where in 
a trial for homicide there is evidence tending to show lhat the sheriff was un- 
lawfully killed in arresting the defendant, while endcav~~ring to identify him as  
the one for whom he had a warrant, it is competent for the State to show that 
the sheriff had the warrant a t  the time, upon the question of his bona fides in so 
acting. Ibid. 

22. Homicide-Murder-Evidence-Intoxication. - Where a deputy sheriff 
has been killed by the defendant ~vhile making an arres, to find out whether he 
\?*as the one for whom the officer had a warrant, eridenc~? that the defendant had 
a quantity of whislcey in a sack, which he tried to hidc upon seeinq the officer, 
and as  to the witness finding the sack aftwwards, is material evidence, when it  
tends to explain the subsequent conduct of the defendant in committing the liomi- 
cide. Ibid. 

23. Homicide-Murder-Evidence-Dfjing Declarat ions.-A written state- 
ment purporting to be a d ~ i n g  declaration, must be shown to h a w  been those 
uttered by the deceased, by competent testimony and under conditions that will 
cause them to come raithin the principles upon which te~tiinony of this character 
is permissible. Ibid. 
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24. Sanzc--4ppcal and Error-Harmless Error.-The refusal of the  tr ial  
judge to permit the introduction of dying declarations in a trial for homicide i s  
not rerersible error when the eridcnce rejected does not contradict or vary testi- 
mony of this character introcluced by the State. Ibid. 

HUNTING. 

See Game, 1. 

H r S B d N D  AND WIFE. 

See Wills, 3, 4 ;  Deeds and Conveyances, 8; Limitation of Actions, 3 ;  Homi- 
cide. 2, 3, 4 ;  Larceny. 2. 

1. I I i ~ s b a t ~ d  and TTtfc-Donzcstic Re7atioi1~-Subsista?ce of TVzfe-Staflctes 
-Cozcrt's Discretio~z.-The amount allowed for the reasonable suhsisteace, coits, 
ant1 attorney's fees to the wife in her proceedinqs aqainst her husband under t h e  
prorisions of C.S. 1G67, is nithill the sound diicretion of the judge hearing tlie 
same and hal ing  jurisdiction thereof. Anderson G. Ai~dersoit, 130. 

2. Snnze-Abuse of Court's Diacretio?t.-The restrictions imposed upon the 
judqe in making an allo~rance to the wife for alimony in suits for divorce. C.S. 
1663, do not apply to the eserciie of his sound discretion in proceeding under the 
prorisions of C.S. 1GG7, by the wife to obtain a reasonable subsistence, costs, and 
coulisel fees from her husband. Ibid. 

3. Aarttc-Adnzissio~i-Fiitdi~zqs of Fad-Held. from the admissions of the 
huqhand of his acts of adultery, his abnndon~nent of his wife, and from the facts 
fouucl by the judge in these proceedings of the wife for a reasonable subsi-tencc, 
costs. and counsel fees, under the pro) iiions of C.S. 1667, the amount allowed by 
the jrtdqe will not be held a s  unreasonable on appeal, or a s  exceeding the  sound 
discretion giren him by the statute. Ibid. 

4. IIasbalid n11d Wzfc-Dontestic Rclatiofzs-S~tbsistci~cc of TT'tfe-Orders 
-J~ctlqmc?ts-Jforl~firatiolz of Orders-Statutes.-TXTIlere. within the e~e rc i se  of 
hi5 sound discretion, the Sulwior  Court judqe, haring juridiction,  has alloxred 
the n i f e  n reawnahle \ubqi\tc~nce, attorney's fees, etc.. in her l~roceeclincs under 
tlie pro1 iiions of C.S. 1OG7, the order of allo\rance may be thereafter modified or 
T-atnted a s  the statute prorides, upon application to tlie proper jurisdiction for 
the circumstdncer to hr  inquired into and the merits of the case determined. Ibid. 

5.  Httsbrrnd and Wife-Domestic Relatio/zs-Slihsistence of Wifc-AT~nzo?~y 
-Dicorce-Statzctcs-TThile as  to technical alimony the ordinary rule is  that  tlie 
title to the property desicnated. lo enforce the order of the court remains in the 
h ~ n b a n d ,  and it n i l l  re rer t  to hi111 upon reconciliation with or the death of the 
v i fe ,  this rule does not apply to an  allowance for the reasonable support of the 
wife, etc.. under the proriiions of C.S. 1667: and the words use11 in the begin- 
ninq of this vction.  "nlimonr nithout supl~ort." n i l l  not be construed to q i re  the 
words "reason:rble supl~ort" for the wife, the meaning of technical alimony. Ibid. 

6. Sam-01  der Scclo inr/ -4 l~rno??~j.-Technical alimony is the allo~rance 
made to the n i f e  in suit- for d i ~  orce, and may be secured by a proportionate part  
of the lin~bantl's ectnle judicially ilecl:~recl: or if he ha re  no estate. it may be 
"made a personal chnrgc~ aqainst hini," and it materialIy differs from a renson- 
able subsistence. etc.. allonable in the wife's proceedings under the pro~is ions  of 
C.S. 1667. ~ r h e r c  a dirorce is not eonternlr!nted, arid nhere,  in accorrlmire \rith 
the statute, the order nlloning her such subsistence may secure the same out of 
the husband's estate. Ihld. 

7. Samt-Estate of H~tsba~id.-The husband's estate, from which the coult 
may secure its order allowing a reasonable subsistence, etc., to  the wife in he r  
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HCSBAND AND WIFE-Contiwuec'. 

proceedings under the provisions of C.S. 1667, includes within its meaning income 
froin permanent property, tangible or intangible, or from the husband's earnings. 
Ibid. 

S. Hltsbatirl nrld Tl'ife -- Wife's Sltbsistalce - Esta'es-Co?ztinqc)x:ies-De- 
feasible Fee-lfc~r)iar/c-Do?rlestcc Relatious.-Where the judge, in the proceed- 
ings of the wife for an allowance of a reasonable subsistence, has impressed a 
trust ul)on the linsbnnd's land for the enforcenlent of the decree, the fact that in 
a pnrt ot the land he has only a defeasibltl fee, cannot prejudice him, and his 
e\;cel~tion on that qround cannot be sustained. Ibid. 

9. H ~ t s b a r ~ l  nrrd 1T'ifc-Vnrrraqe-Contracts-Sersicfs of TVife-Promise 
to Pnl~-Q~tn~ltror~ 1Icwif.-For the wife to recover for szrvices rendered to her 
husband in his busineqs, or outside of her iloinestic dutie3, while living together 
under the marital relntion, there must he either an  espres? or an implied promise 
on his part to paF for thenl; and the relationship of marriage, nothing else ap- 
pearing, negatives an implied promise on his pnrt to do so. Dorsett 6. Dorsett, 
334. 

IDENTITY. 

See Arrest, 1. 

IJIPEACHMENT. 

See Evidence, 17, 27. 

IJIPIJCATION. 

See Homicide, 1. 

IJIPLIED WARRANTY. 

See Vendor and Purchaser, 1. 

IJIPROVEnIImTS. 

See Cities and Towns, 2. 

ISADVERTENCE. 

See Instructions, 11. 

ISCOJIES. 

See Constitutional Law, 3. 

INDEBITATUS ASSUMPSIT. 

See Banlcs and Banking, 2. 

See Crinlinal Lam, 10, 19 ; Intosicating Liquors, 18; Larceny, 1 ; Receiving 
Stole11 Goods, 1. 

INDORSEMENT. 

See Banks and Banking, 2. 

IXFERIOR COURTS. 

See Constitutional Law, 19 ; Judgments, 13. 
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INJUNCTION. 

See Eminent Domain, 3, 12;  Equity, 1; School Districts, 14;  Taxation. 1. 
1. Itij~c~tcfiotl-Issltcs of Fact-3Iortgayes.-Where the purpose of the ac- 

tion is to enjoin the sale of lands under a deed in trust or mortgage, and upon 
tlie hearing before tlie judge, nlmn the injunctive remedy sought, the affidavits 
a r e  conflicting upon the question a t  issue a s  to whether the mortgnge debt had 
been paid, the injunction should be continued to the hearing to ascertain the 
facts inrolred. 8 a t ~ d o . s  2;. Ins. Co., GG. 

2. I t~ j~cnc t io?~  - Corporatiotls - 3~o1~rcside11ts-U~zcEertakings-Co1zfracfS- 
Parties.-Where, in a n  action against a contractor and subcontractor, i t  is ad- 
mitted tha t  the latter 1s a nonresident corporatiun, and is about to remove the 
renlainder of its prol~erty fro111 the State, and it is alleged that  it owes the plain- 
tiff in a certain sum, and i t  appears tha t  the contractor has  admitted service of 
suninions slid entered all appearance, and on-es its codefendant nioney i11 a sum 
little more than the amount in suit, an  order restraining the defendant contractor 
from paying over to its codefeudant subcontractor, the moneys due i t  under the  
subcontract, is l~roperly granted : and a provision in the order that  the  restrain- 
ing order should nuton~ntically cease upon the subcontractor giving a bond in a 
certain sum in lieu thereof, and that  the plaintiff also give bond to assure the 
defendants' costs and es l~ensrs  was l~roperly entered under the circumstaiices. 
Enystrunz 2;. Gas Evgi~ze Co., 79. 

3. I~tjrc~~ctio~~-Is.~r~e~~-Frn~cd-T~~ials.-TT'liere the plaintiff has sufficiently 
sho\rn tha t  he is entitled to the injunctive relief sought in the action, all collat- 
eral matters :IS to frautl. etc., a r e  properly continued to be determined with the 
other issuable ruatters of fact a t  the trial. Ibid. 

4.  I~zj~r~~ctio?~-Judy~~~c~~t-PIcudi~~ys-Isies of Fact-Questions for Ju ry  
-Triuls.-Upon tlie hearing hx the judge upon the question of conti~iuing a re- 
straining order to the hearing, the judge, upon proper findings, may dissolw the 
temporarr order, but in doing so it is error for  hi111 to also determine a n  issue 
of fact. material to the rights of the parties, and ~ r h i c h  should be reserved for 
the jury to pass upon a t  the  trial. S u t t o ~  V. Nutton, 128. 

2. 8ut1ze - Deetlx and Co?zveyn~zccs - Metltal Capacity.--Upon the hearing 
by tlic juclge of a  notion to continue a preliminary restraining order to the 
hearing, the title to lands was n ~ a d e  to depend, by the pleadings, upon the niental 
cal~acity of the grantor to malie a ml id  deed to the loclts in quo: Hcld.  though 
the rtlstraining order was l~rol~er ly  tlissolred lunder the facts apl~earing in this 
case, it \\.as rerersible error for the jndge to incorl~orate in liis ord~tr  an  adjudi- 
cation of title. n u  this involved a n  issue a s  to tlie fact for the jury to determine 
a t  the  trial. Ibid. 

6. Ittjrc~ictiot~ - Issuable lfatfo's-Fra~td-Deceit.-JTllere a pern~anent in- 
junction is  the main rclicf sought in the action, and the pleadings arid allidarits 
disclose serious contrnvertetl (piestions of fact, tending to sliow deceit and fmud 
bp which tlie plnintiff \~-onld be deprived of his right, were the restraining order 
dissolved. i t  shoulil be ordered continued to the hearing so that the facts may be 
properly ascertnincd by the jury and the law applied. Proctor 2;. Ferti1i:o Trorl~s, 
163. 

7 .  Sam-Irrcparnble Lo.?s.-Where the plaintiff, applying for injnnctire 
relief a s  tlie main renleily so~lght in his action, has sholr-n probable cause. or i t  
is made tn appear that  he will be able to make out liis case at  the final hearing, 
or where the dissolution of the teinl~orary r e ~ t m i n i n g  order would p r o b a b l ~  ~vorlc 
him irreparable injury, i t  s h o ~ l d  be continued to the final hearing. Ibid. 

8. Sanze-Corporations-Billts and Xotes-Ba~tks altd Banki?zg-Certificates 
of Deposit.-Where there is conflicting evidence, upon the hearing of an  injunc- 
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tion, tha t  a corporation has, by the fraudulent misrepresentations of its stock 
soliciting agent, obtained the note of tlie plaintik, and the corporation has  dis- 
counted it a t  a bmli  under agreenlent to let the money s t r~y  in the bank under a 
certificate of de l~r~s i t  : and in order to defeat the rights of the plaintiff the  officers, 
vit l iout authorily, 11x1 c collusively tmnsferrtvl the certific:~te to n relative of the 
president, for the lnwident's peruonal benetit, tlie defendant's claim ac; a b o m  
Ptlc holder for ralue raises a matmial issue of fact that  the jury should determine 
upon tlie final hearing. Ibld. 

9. S u ~ ~ i c - F ~ a ~ ~ d i t l e ~ ~ t  Holder of Certifirate of Drposif.--Where there is eri- 
dcace, u l~on  tlic lieiuing for a ~~e l ' n i i~nen t  injunction, tha t  the stock soliciting 
agent of a coqioration had procured the plaintiff's note for the corporation by 
fraud, and it had tliwounted tlie note a t  a bank and held a certificate of deposit 
therefor;  and in fri~ntlnlent colluqion with tlie defendant had transferred to hi111 
the certificate of deposit for the personal benefit of the president of the  corpora- 
tio11; Hcltl, the fraudulent transaction a s  to the note being traceable to the cer- 
tificate of deposit, the defendant may be restrained from collecting i t  from the 
bank. Ibid. 

10. Z~~iir~~ctior~-Eqrtit~~-EIcctio?~s.-Tl~e courts of ecluity a r e  slow to en- 
join tllc holdin: of elections, and while they will not do so unless i t  is clear they 
a re  being illegally held, ordinarily the writ will issue to  I-estrain the holding of 
a n  election where there is no authority for calling it a i d  i t  will result in a 
waste of public funds G I  inth v. Board of Education, 408. 

11. Satnc - Rci~~cr ly  T. n ~ ~ c c c w a r ! ~  - Subject-matter. --The appeal from a n  
order d i rsol~  ing a teml~orary injunction mill be dismissed in the Supreme Court 
when it appears tha t  a n  election against which this remedv has been sought, has 
not been held, and cannot be under the prwious action of defendant board of 
education in calling it, and it appears there is presently uothing upon which i t  
could operate. Zbtd. 

12. I~!jiriiction - J l anda to r?~  I?~junction - Eqztitu. - 'L'he characteristics be- 
tween the granting of a preventive and lnandatory injunction do not now pre- 
dominate. each requiring the same eserciue of caution by tlle courts a s  the o ther ;  
and where the party seeking a mandatory injunction for the protection of ease- 
ments and property riqhts ha? not s le l~t  on his rights, and the rights asserted a re  
clear arid their riolarion palpable, the writ  will gcnerally be issued without e s -  
chwivc rrgard to the final determination of the merits, and the defendant, upon 
the plnintift's success, compelled to undo what lie has (lone. TTooTen Xills v. 
Land Co., <512. 

13. Strl)lr - IIic/hzra!is - Dricczccz!js-Eosen1c72ts-Fil a2 Hearing-1ssz~e.s.- 
There wac eridence tendin: to s l i o ~  tha t  defendant's la1 (1 entirely surrounded 
the  ~nan~ i f ,~c t i i r i ng  illant of the plaintiff, e\ce]?t wherc i t  h a ?  access by a drircwap 
to a public Iiicli~vay ; and tha t  tlie conmissioners of thc co lnty havinc refused to  
tonstrnct tlic 11i:hrvsy a s  the defendant desired, the defendant, through i ts  agent, 
ant1 in accordance nit11 the aqent's pi~eriou+ eqxessecl -hreat, nererthelecs so 
conrtrncted the lrighrvay a s  to prerent plaintiff's inqress rnd  egress to its plant 
hy vc.1iicles over i ts  driveway : and n-ith such rapidity a s  to prevent other relief 
than that  by mandatory injunction which he seeks in his :wtion; Held, upon the  
p ~ i m a  tcir'ic case so established, the plaintiff is entitled o tlie equitable relief 
souqht, without regard to the final determination of the other facts in contro~~ersy  
a s  to plaintiff's ultimate rights. Ibid. 

14. Inju~lctio~?-Co~lrts-Discretion-Appca and Error-Contiwunnce Pend- 
ing Appeal-Stati~tcs.-Uljon our recent statutes, the Superior Court Judge, in 
his discretioil, may decide adversely to the plaintiff's appl~cation, for a n  injunc- 
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tion, and continue the restraining order pending appeal, on plaintiff's giving ade- 
quate s ecu r i l~ .  S ~ u u l  v. good mu?^, 531. 

13. I?ljuili frolz-Issues of Fact-Qucst~ons for  J U I  y-Tuxatiotz-State Tax 
Co?~ln~lsstot~.-TT71iere it is in contro~ersy  upon the pleadings and af f ida~i ts  
whether the State T a l  Commission has allonecl a decrease in the ra lue  of l)iop- 
erty of a large n ~ a i i n f ~ c t u r m g  company, aiid the corporation has sought a per- 
manent injunction against the proper officers of :he county from collecting this 
alleqed excess, a11 issue of fact is  raised for the determination of the jury. and 
i t  is eiror for the Superior Couit judge to make permanent the temporary re- 
straiiimg order theretofore is5ued; but upon the record of this appeal a new 
trial is not ordried, it appearing tha t  the injunction must be dissolved on an- 
other ground. Mfg. Co. c. Corns., 334. 

IN PAR1 JIATERIA. 

See Statutes, 3. 

INSPECTIOX. 

See Contracts, 3 ;  Employer and Employee, 13. 

INSTRUCTIONS. 

See Arrest, 2 ;  Appeal and Error,  3, 7, 14, 30, 43, 48, 50, 53, 54 ,  57, 58;  Rail- 
roads, 3  ; Criminal Law, 16, 17, 21 : Seduction, 3 ; Contracts, 3 ; Vendor and Pur-  
chaser, 3 ;  Intosicating Liquor, l, 18, 2 ;  Carriers. 3 ;  Murder, l ;  Trials. 6 ;  Seg- 
ligence, G ,  10, 13, 20;  Courts, 5, 9 ; Contracts, 1.5, %G ; Homicide, 1 ; Employer and 
Einl~loyee. .5, 7. 1.5, 16, 17 ;  Eridence, 15, 23, 20; Files, 1 ;  Landlord and Tenant, 
1 ;  Limitation of Actions, 2. 

1. In,trtictzons-Entdencc-Questions for  Jury-Trials-Deeds and Co?zvcy- 
aitccs-Dc5ctzpt~oits-Tzt1c.- Where the plaintiff makes out a p r m a  facie case of 
title by 111s chain of conre)ances. and tlie defendant offers deeds and muniments 
tending to establish h ~ s  inl~erior or l~nramount title to the land., and theie is con- 
flicting evidence as  to ~r l ie ther  tlie defendant's deeds cover the  lortcs LIZ qtto, an  
instruction to the  juiy to find the i-sue for clefenilant if they bel ie~ed the  eri- 
dencr is erroacous a s  inrading tlie  pro^ ince of the jury to decide upon ~ rhe the r  
the defendant's deeds cox ered the subject of the litigation. Jciihl~zs v. Parker,  125. 

2. Insti  !tctrot?s-Gc~~eml Ternls-Requests--4ppeal aud E1ror.-n'liere tlie 
instrnctions of the h i a l  judge in general terms coirectly cover tlie evidence in tlie 
case, tlieg nil1 not be coi~s~dered a s  erroneous as  not being Illore spe, illc in the 
absence of a p r o p a  sl~ecial request for instrnctions thereon. Dugttid 2;. Rrrsbet ~ y ,  
134. 

3. It1st1 uctio?!s - C o ? ? t r a c t s - D c f o z s c ~ - C a i i r e l l r c t i o ~ a  and I31wr.- 
Where there is  conflictinq evidence a s  to whether the contiact wed  on hail bem 
canceled b> the l~ i r t icc ,  and the a n i n e r  to this issue is controll~iq,  it is  not re- 
versible error for the court to omit to s ta t r  all the contentions of the partics or 
to chnrqc nq to +he law on eT e q  poisible phase of the evidence, unless in apt time 
so requested to do undcr tlie rules: Hcld, in this case a request of plaintiff to 
a n w v r  the i.-ne "Ko" if the defrndniit hnd brcaclied 111s contract on or before a 
certain date n a s  properly refused. Bozwialz v. De.zclopntent Co., 249. 

4. Ii~~t~~l~etloi1~-P1esttrnpf~o1t~-A11pea7 and Enor.-It n-ill be presumed, 
on apprxl, that  the jury h a r e  giren the charge of the court a fa i r  and reasonable 
const~nction, and a charge upon any phase of the case must be examined nit11 i ts  
own contest, and tha t  of the entire charge, so a s  to clisclose its real meaning and  
import. Sutton v, Melton, 370. 
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5. Ittstructiolzs-Colztracts-Breach-Danzage-Buen of Proof. - Vhere 
there is allegation and evidence of damage to the plaintiff's land and to his crop 
for the wrongful closing of his ingress and egress to and from his land by the 
defendant, the burden of proof as to the amount of cxupensatory damages is 
upon the plaintiff, though he may be entitled to recover nominal damages for a 
technical breach of contract, etc., and it is required of the trial judge to charge 
the law relating to the e~idence in the case with clearness and certainty, so thnt 
the jury will not be confused or misled, either as  to the measure of dama, ~ e s  or 
the burden of proof. Berry v. Lumber Co., 383. 

6. I?tstrt~ctiom - Segligcnce - Carriers-Railroads -Personal Injury.-The 
instructions as to the measure of damages to be awarded to an employee who re- 
ceived n personal injury caused by tlle negligence of his employer, a railroad com- 
pany, are, in this case: Held correct under the ruling apxoved in R. R. v. TilgR- 
nzaiz, 237 U.S. 499; R. R. v. Earnest, 229 U.S. 114. Bass v. R. R. 443. 

7. Iiist1~1tctio~zs-.4ppcul and Error.-Where the plaintiff seeks to recover 
damages for an alleged negligent personal injury on a trial involving contributory 
negligence and proximate cause, the use of the ~rords  ' contributory negligence" 
in drfining proxin~ate ciluse in the judge's charge, will not be held for reversible 
error, when from the other parts of tlle charge a jury of intelligent men must 
have clearly understood the priuciple upon which they were being instructed. 
Gaitl~cr 2;. Clcmcnt, 451. 

5. I?1str1ictio?18 - Construed a8 a T17hole -Appeal and Error - Proximate 
Ca~isc-Cot~totliorls.-Where the trial judge has correctl:? charged the jury as to 
the elements they should consitler in the xmount of daaages recorerable for a 
1)ersonal injury, his failure to hare specifically instruct?d them that such niust 
be the inmrdiate and necessary consequences of the injury is not reversible er- 
ror, when from the statenlent of the contention of tlle parties and the other rel- 
evant parts of the charqe the jury must hare understood the principle of law ap- 
plicable. Lcdford w. Lttnzbw Co., 614. 

9. I?tst~'t(ctions-Brroi~eolis in Part.-Where a part of a requested instruc- 
tion consists of all abstract proposition of law inapplicable to the eridence, its 
refusal is not error, though it may have been correct in its other parts. S. v. 
Iiiucaid, 710. 

10. Insfructio+ts-Rcqtcosts for Iwstrzictio?zs.-A correct prayer for instruc- 
tion is not required to be given to the jury in its identical words, and no error 
is colnmitted by the trial jniige if the nmtter or princjple embraced therein is 
correctly and anil~ly presented. Ibid. 

11. I~istrtlrtions - Co?rtc~~tions - Ilzadcerte?zce.-TT'Ilere it is unmistaliably 
plain that the court was stating the conter~tions of the party in his instructions, 
his mere inndvertence in referrinq to "the instructions cf the court" mill not be 
held for reversible error, either ns an esprewion of opin on or a direction of the 
verdict. Ibid. 

12. I?tstr~tctio?ls-Ecidc?tce-F:x~)resSsion of Opi?ziolz--Statz~tes.-Where there 
is eridence of con~piracy of the two defeaclants on trial  or murder, with that of 
deceased's dying declaration. "Bop.  yon hare Billed me," a requested instruction 
that the declarations raiwd a doubt as to which one had struck the fatal blow, 
and that both defendants shonld be acquitted if the jurr should be in doubt, is 
an esl~session of opinion upon the evidence, forbidden by the statute, especially 
r h e n  it has been aclnlitted that 3 certain one of them had done so. S. w. Bri~tklcy, 
721. 

13. Instr~tcfio?ts-Conte~ttions-Appeal and Error--Harmless Error. -The 
judge in his charge to the jury is not required to recite il detail all of the prolix 
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testimony of the witnesses in stating the contentions of the parties, and his 
charge will ndt be held fo r  error if he substantially submits them without unduly 
stressing those of one of them, and is not otherwise prejudicial to the appellant. 
Ibid. 

14. I)~sfr~ictlo,?s - Verdict D~recti t lg - Cnnrinal La~c;-~4ppeal aitd Error- 
Prejudiclul L'))o?.-Except in instances of admissions or evidence requiring eu- 
planation or reply of defendant, the burden of showing guilt b e ~ o n d  a reasonable 
doubt is upon the State, and it is  reversible error for the judge to instruct the 
jury, against tlie presumption of defendant's innocence, tha t  sliould they "beliere 
the eridence," though all for the State, to find the defendant guilty of the offense 
charged. The language of the charge is again disapproved. S. v. Singleto)?, 738. 

1 Inst? uctro~~s-Cour ts-Exprcsaion of Opit~ton-Statutes.-TYhere the jury 
has  tailed to tha t  time to agree upon a verdict in a criminal action, a n  instluc- 
lion by tlie judge that  in effect it was  a matter of indiff'erence to him, but it was  
their dub to agree if they could do so nit l iout violence to their consciences ; tha t  
they must find for conriction beyond a reasonable doubt, uninfluenced by prej- 
udices, etc., is 11eId not to be a n  expression of opinion by the judge upon the eri- 
dence, contrary to the statute. C.S. 364. S. c. Pugk, 800. 

16. I?wtrrtctlot?s-Correct as  a Wholc-Appeal and Error-Crinzinal Law- 
Reas-onable Doubt.-A pa r t  of a charge on a trial for  a homicide is not erron- 
eous upon the principle of a reasonable doubt when, if talien in connection with 
what follows, the charge correctly states the law. S. v. Hall, 807. 

INSURANCE. 

See Damages, 1 ;  Beneficial Associations, 1 ;  Issues, 2. 
1. Insu1unce, Life-Da~p of Grace-Premium-Time of Payme~lt-Forfei- 

tztrc-Traioei..-The time limited bg a contract of life insurance for the payment 
of premiums to aroid a forfeiture is for tlie benefit of tlie insurer, which i t  may 
waive by its acts and conduct. Palit v. Ills. Go., 1.59. 

2. Sa11ze-E2;ide1~cc.-Tlie d a j s  of grace for payment of a life insurance 
premium  ere out on 3 Auqust. On 27 July preceding, insurer wrote calling at- 
tention to the forfeiture, and offering to nial<e helpful suggestions for payment. 
Insured's ilninediate reply offering prennun~ note naq  receireil by insurer on 2 
August. and on the same day it wrote enclosing its form note for a par t  of the 
premimn mid reque.;tinc n cash lri?ment for tlie ba1;u:ce. evidently too late for 
a compliance by due course of mail by 3 Angust, which mas received by the in- 
sured on G Angust, and on the following day he  signed and mailed the note and 
his cliccli for the cash balance; 10 August the insurer wrote declining acceptance, 
and insisted on the forfeiture. On tlie day following the insured died of sudden 
illness, and the beneficiarg instituted this action on the policy: Held, the eri- 
dence raised a reasonable inference of the defendant's w a i ~  er of the strict time 
limit for payment, and that  tlic insured acted with reasonable promptness, suffi- 
cient for the detrrn~iliation of the . j ~ u r ~ ,  and a n  instruction directing a verdict for 
defendant constituted reversible error. Ibid. 

INTENT. 

See Deeds and Conveyances, 1 ,  5, 1 7 ;  Constitutional Law, 7 ;  Parent and 
Child, 2 ; Statutes, 2 ; Negligence, S ; Contracts, 0, 23 ; Criminal Law, 7 ; Homicide, 
3, 10. 

INTEREST. 
See Contracts, 10 ;  Executors and Administrators, 12;  Roads and Highways, 

3 ; Judgments, 5 ; Evidence, 23 ; Habeas Corpus, 3. 
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ISTOSICATIN(: LIQLORS. 

See Criminal Law, 8, 9, 10;  Judgments, 11, 14. 
1. Intoxicating Liquor-Spirituous Liquor-Assisting in Manufacture-In- 

structions-Appeal and Error.--In an  action for the imlawful manufacture of 
spirituous and intoxicating liquor, an instruction of the court, considered in its 
entirety nnd with reference to tlie evidenve, that put the burden on the State to 
prove clefendant's guilt beyond a reasonable doubt, and in effect to find him guilty 
if he tool< part in the manufacture, though lie had not alone produced the com- 
pleted product, is not re~ersible error. S. .z;. Baldzcin, 682. 

2. Intoricatzng Liquor - Spirituous Liquor - Poc3session - Evidence-Pre- 
su)~fptioiz-TVa~.raizt-Searcl~ and Seizure.--The defendant was seen entering with 
a suit-case into a house of another by the officers, and ipon their following him, 
he endeavored unsuccessfully to escape by the back door, and when the suit-case 
was opened, it was found to contain eight quarts of liquor that smelled like 
brandy: Held, the seizure of the liquor under the circumstances did not require 
a search warrant. S. I;. Sinrntons, GSi. 

3. Santc - Cnla~cfzcl Transpol tatton. - Where the defendant has been ar- 
rested and eight quarts of spirituous liquor found in a suit-case lie was carrying 
into the house of another, its possession is prinza facie c.ase of the unlawful pur- 
pose of sale, sufficient to convict him thereof; and, also, for uala\vfully trans- 
porting the same. C.S. 33'79. Ibid. 

4 .  I~ltosicafi~zg Liquor-Spirituous Liquor-Seizure-Unlawft~l Possession 
1Xdafcc.-Where the pi inza facie case of iinlawful sale ~f spirituous liquor arises 
from the posscssioi~, its capture by tlie officers is not illegal, and its being given to 
tlie jury for them to taste and smell, in corroboration of the other evidence, is not 
erroneous; and the liquor being the corpzts delicti, such evidence would be com- 
pctent had it been unlawfully seized, or in the illegal ~ossewion of the officers. 
Ibtd. 

3. Intoxirating Liquor-Spirifuous Liquor-Arrest-Warrant-State Stat- 
utes-Fcdo-a1 Statritr8.-A national prohibition officer, in maliing an arrest, is 
confined to the authority given him by the Federal statutes, and no additional 
pan-er to nlalie an arrest ~vitliout a warrant can be conferred by our State 
statute, C.S. 4544, proriding that a sheriff, etc., entrusted with the care and 
preservntion of tlie pence, niay arrcst without warrant whenever they lmom, or 
have reasonable ground to beliere, that a felony has been committed, etc. S. v. 
Bzcrnett, 703. 

6. Sa)nc-l~tr1fr!fart1cic-l)istil7afion--~TIisdet?zcanor-Acts in Presence of 
Of/icer--Criminal Law-The nut11oritT. of a Federal prohibition officer to make 
an arrcst is conhned to the provisions of the National Prohibition Act, n~here- 
under the unlawful distillation of spilits for the first offense is only a misde- 
nlcanor. and the authority to make arrest specifically referred to another Federal 
statute providing the same powers and protection, in ~naBing arrcqts, a s  that 
formerly conferred upon such officeri: for the enforcemeit of esiqtinq laws relat- 
inr to tlir inannfnctiire anti sale of liquor under the l a i ~ s  of the United States. 
which perinit an  arreqt ~'i-ithout a varrrmt only when the person or person-; 
cliarsed are found by them in "the act of operating an illicit distillery." Ibid. 

7 .  Snnzr-~clo?z!~.--.i nntional lmhibition officer n,as not charged with the 
duty of enforcing the Federal Lever Act, with reference to the mannfactnre or 
sale of spirituow liquor, n1:tliina the offense a felony, nor clothed \ ~ i t h  the llolvers 
incident to such enforcement, before it n a s  repealed. Ibill. 

S. Snnzc-Rulcs of Revenrte Dcpartment-Coz~rtsJz~dicial  Sotice. -The 
rules and regulations of the Internal Revenue Department. when approved by 
tlie Secretary of the Treasury, arid not unreasonable or in conflict with the stat- 
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utes appertaining to the subject, a r c  considered binding, and may be taken note 
of l ~ y  the court, and thereunder a natioilal prohibition officer is unauthorized to 
arrest  without a \varmnt the person chargetl with unlawful distillery when such 
person was not therein engaged a t  tlie time of the arrest. Ibid. 

9. It~to~riccrtiir~j Liq~tors - Spirituotrs T,iquors - Arrest - Warrants -Gtate 
Statr~tc's-Fcclcral Stattrtcs-Cotots-J~~i,isrlictio,,.--C.S. 4.544, authorizing an  ar -  
r w t  of the offend(,r against tlic 1a\r apljlies only to pence officers of the State, and 
in the enforcelnel~t of tlie State law, and does not affect the conduct or powers 
of Federal officers unless the lirincil~les therein a r e  extended to such officers by 
;I  Federal statute, when in the enforcement of a valid Federal law. Ibid. 

10. Sutrlc-Cnitcd Stato.s Xarshcrl-FcdoaI Prohibition 0flcers.-The effect 
and purpose of Revised Statutes U. S, ser. 788, are  restricted to United States 
n~;arsl~nls and their del)ntics, and do not estend to national prohibition agents 
to arrest witl~out na r r an t s  ill the enforcement of the National Prohibition Act. 
Ibid. 

11. Same - Fclorrics - Arrest by P r i m t e  Persom-A Federal prohibitioii 
officer, acting under the Sational Prohibition ,4ct, can derive no further author- 
ity to arrest  a n  offender ~ ~ i t l i o u t  a warrant than the Federal statute itself pro- 
\-ides: and no further pon7er can be acquired by him by virtue of our State stat- 
ute. C.S. 4343, permitting such to be done by a private person, in case of felony. 
such as murder, rape, and the like, when the uiiSawful act has been committed in 
his presence. Ibid. 

12. I~,t tosicati~lq T,ir~lror-Rpi~~ifrro~r.s I,iq~~o~'-E~ide~?ee-~~o?~s~~it-Trial.~,- 
l~~vitltwc~e upon thc trial for the unlnn-ful imd willful manufacture of ~rlliakey 
:ind for aitling, assisting and abetting parties in the said manufacture, that  when 
the otficers. upon inforu~ation received. raided the still there were s evxa l  parti?- 
ipnnts tliere who ran away, unide~~tifieil, but one of them dodged and ran back 
acros.: a ditch and into a pond. innliilig tracks in the mud, apparently those of 
tennis shoes, and that  later in the night the defendant was met by the officers ill 
a road near his home with his clothes wet and wearing wet tennis shoes, ancl 
having a "testing rial" of the whiskey, etc.. is sufficient to sustain a rerclict of 
conviction. C.S. 3409. S. G. Snlit l~,  72.3. 

13. Same.-The rejection of evidence as  to the quantity of cotton or corn 
the defendant, tried for the unln~vfnl manufacture of liquor, etc., C.S. 3409, had 
rxised on his fnrnl t ha t  year, is of irrelevant testiuiony, and its exclusion not er- 
roneous. I b i d .  

14. Itrto~icatitrg Liquor - 8~1irif1io118 Liquor - J[u)tufacttire - rlidirrg attd 
A hcftirrg-T'crdict-Jzldg)t~etlt.--The appellnut, conricted on his trial of aiding 
or abetting in the mnnnfncture of whiskey 011 one count of the indictment. C.S. 
3400. limy not conq~lniii becansc~ IIP \mi: tried on another count of the same bill 
for the un1a1~-ful manufavture of liquor and acquitted, there being sufficient eri- 
dence to sustaiii a convictiou on cac.h one. Ibid. 

15. I)ttoricrcti~lg Liqiror - Spirituorts Liquor - X a r ~ u f a c t ~ u e  - Aidiug am? 
. ib(' t t i t tg-Ct~it t l i l lnl  La~c-P~~?~i.c.l~nzort.-Tlle first conviction of manufacturing or 
aiding and al~ett ing in tlie inanufacture of spirituous, etc., liquors, is a misde- 
me;rilor, ant1 the second iq a felony. C.S. 3409: and where the indictnlent does not 
clinrge a ljrrvious convictioi~ it will be presunled that  the defendant has not here- 
tofore becn con~ic ted  of the offense charged. C.S. 4617. 6. 1;. Clark, 733. 

16. I??tosicatiizg I,irllto~.-Spirifrtocrs Liquor-Aidit19 aad Ibeffi t~p-Jlnirrr-  
fnct~rriir(/.-The dt.feild;lnt, guilty of aiding and abetting the unlawful inanufac- 
t i ~ r e  of licluor, is eclually guilts- nit11 those who ac t~mlly  operated the still. Zbirl.  
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INTOXICATING LIQVORS-Go?ttil~t(ed. 

17. Intoxicating Liquor - Spirituous Liqz~ol-llfa?zz~facturi?zg-Aiding and 
9betti~zg-Evidence-Pcrdict.-While a verdict in a criminal action cannot rest 
npon mere suspicion, or conjecture, or speculation, and egal evidence of every 
material fact necessary to support the indictment is required, such evidence not 
ht~ltl insufficient, as a matter of l:tw, where the substance of the offense is proved, 
and the evidence on the whole is such as may lead reasonable minds, acting within 
the liniitation prescribed by the rules of law to different ?onclusions. Ibid. 

18. Iiltoxicating Liquor-Sj~i? itltous L~quor-Indictntcnt-Seliernl Counts- 
Inatr,~cct~o$~--Bttrden of Proof.-Where the defendant is or trial under two counts 
of an indictment, one for having whiskey in his possession for the purpose of sale, 
: ~ n d  the other that he had received more than one quart of i t  within fifteen con- 
.ecutive days, evidence that he denied o~vnership of the rrhiskey, more than two 
qnarts nnd less than one gallon, which was hidden in his barn, and found by the 
officer only after a careful search. with the other evidence of empty jugs in his 
home smelling of whiskey, is held qnfficient to sustain a general verdict of guilty 
upon the open question of fact as to defendant's guilt, uider a charge that the 
State was required to satisfy the july thereof beyond a reasonable doubt. S. I;. 
I l s f o ~ ~ .  736. 

19. Samc-Ge~zeral Verdict.-Where the defendant is; tried for the violation 
of the prohibition la\\- under several counts in the indictment, a general verdict 
of guilty will be sustained, if the con~iction was valid as tc any one of them. Ibid. 

20. Intoxicating Liqvor-Spiritvous Liclxor-Receipt of More Than One 
Qtiart-Ecidence-Qz~estio?zs for Jz~1.1/-Trials.-Where a jug containing two 
quarts of whislwy was found by the officer rnnlting the arrest carefully hidden in 
the defendant's barn, the jury may infer, and find for their verdict, that he had 
received a t  one time more than one quart of' intoxicating liquor, within the time 
prohibited by the statute. Ibid. 

21. Sanze - I?zstrlictions-Possessio?z-Presunaptions--Appeal and Error.- 
Where there is evidence on the trial tending to show that the defendant had 
carefully concealed in his barn more t h ~ n  t~vo  quarts of Yvhiskey, the ownership 
of which he denied, and an empty jug smelling of whiskey was found in his 
hands in his dwelling by the officer making the arrest, a charge of the court that 
places the burden of showing guilt of the defendant beyond a reasonable doubt 
upon the State, and emphasizes the pofition of the defendant that there is no pre- 
wmption thereof from the possession of less than one gallon, but leaves it an  
open question for the jury, is not error. Ibid. 

22. Brtoxicating Liqzior - Spirituous Liquor -Manufacture - Ecidence - 
Cliaracter-Alibi.-Evidence tending to show that upon raiding a whiskey still 
the officers of the law saw a t  a distance a small white m m  and a negro operat- 
ing it, who fled at  their approach, the white man about the size of the defen. 
dant, leaving his coat, in which was found a picture of E woman aclinowledged 
by the defendant to be his wife. with certain letters frcm her and a Virginia 
lawyer in regard to an indictment: Held, competent for the solicitor to question 
the defendant on the stand as to his having abandoned his wife, and as to the 
indictment in Virginia, as tending to impeach his character and shake his denial 
of being at  the still, and as to his attempt to prove an  alibi. S. v. Evans, 768. 

23. Intoxicating Liquor - Spirituous Liquor-Unlawful Sales-Evidence- 
O p w z  Questions for Jnrg-Possession-Prima Facie Case.--Upon the trial of de- 
fendant for having the unlawful possession of liquor for the illegal purpose of 
sale, there m s  evidence that the defendant had one-half' gallon thereof in his 
automobile a t  the time of his arrest thereat, in two one-quart flasks, and declared 
that one of them for himself and the other for a persm whom he would not 
name, and that a search of his house at  a previous time did not result in finding 
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liquor therein, but in finding a place where a still had been operated about 150 
yards dlstnnt. There u n i  also eridence that  a t  the time of the  arrest  the defen- 
dant declared it was not the firit time lie bad had liquor, and tha t  i t  would not be 
the last, and t l~reatened in jurr  to any one n h o  had informed on him:  H ~ l d ,  no 
p~ ilizn fuclc case liml been made out uniler the statute, but that  all the evidence, 
when 11rol1erlv conqidered, was sufficient for a n  inference tha t  he had the liquor, 
one quart :it least, for the purpoqe of a n  illegal sale, upon which the  jury could 
rendcr a rerdirt  of guilty, a s  upon a n  open question of fact. S. v. Slwflcld, 7SR. 

'74. I?zfoxicating Liq~tor  - Spirctuoics lizquor - GnlatcfftI Sa2e.s-Acfi)?r/ f o r  
Anoilto..-One who pnrticilmtes in effecting the .ale of liquor from one person to 
another is equally guilty of the  unlawful sale t h e r e ~ f  a s  the one for whom he was 
acting. Ibid. 

2.5. Intoxctati??q Liquor-Spirituous Liqilor--Euidenre-T7erdict-JIotim- 
Xot~sztit-l'rials-Held, the eridence in this cace of the close relation and con- 
duct of the two defendants indicted for ~ io l a t ing  the prohibition l x ~ ,  the loca- 
tion of the .till on the land of B. and ~ ~ i t h  pathway to his hour;e, his furnishnlg 
the wood for the still, found by the officrrs fired and surrounded with material 
for the distillation of liquor. and the acts and conduct of R.  in relationship to 
the nnlanful act, is upon defentlants' motion to nonsuit, sufficient to  qustain a 
verdict of conriction aqainst B. of ":uilty of permitting a distillery to be erected 
on his premises and manufacturing liquor," and against S., of "guilty of manufac- 
turing liquor." S. c. Brozcn, 789. 

INTOXICATION. 

See Evidence, 2,:; Automobiles, 6 ;  Homicide, 19, 20. 

ISSUES. 

See Appeal and Error,  1, 4, 27;  Instrnctions, 1. 3, 4, 6, 13, 13 ;  Executors and 
Administrators, 9 ; Sheriffs, 5 ; Constitutional IIaw, 1% Trespacs, 2 ; Trials, 3. 

1. Iswcs-Appcal nvd I3-!or.-Issnes are  sufficient which present every 
phase of the questions in controrer~y. Powell v. Lttnzbcr Co., 168 N.C. 632. cited 
and applied. L a m  2;. Ei~ginre?iiir/ Go., 307. 

2. Issrtes-Plcad~nr/s-I,~s~ii~a~~rc-Griod Hcalt1r.-Where i t  is: alleged in de- 
fense to a n  nction to recover of a fraternal order the amount clue the beneficiary 
as  a fnnernl benefit, that  at the time of the enrollment of the deceased his health 
 as bad as  to certain pnrticnlarq. which aroided the policy. it is not error for the  
trial judqe to confine the inquiry to the particulars alleqed in the answer. and re- 
fuse to iubniit one tmdercd b r  the clefendant a s  to the general sound bodily 
health of the deceased a t  tha t  time. E c a m  v. Jzcnior Ordcr, 339. 

JUDGES. 

See Constitutional L a r ,  4 ;  Trials, 3 ;  dppenl and Error, 26. 54. 

JUDGJIESTS. 

See Apl~eal and Error. 4. 10. '76. S.9, 60; Deeclc: and Conreyances, 11; Trusts, 
4 ; E s t n t e ~ .  0 : Husband and Wife. 4 ; Injunction. 4 ; Carriers, 13 ; Contmcls, 13 : 
Partition. 2  ; Crilninnl L a y ,  S ; Plendinqs, 3 ; Akttarhment, 4 ; Covenants, 3 ; Courts, 
18 ; Intoxicating Liquor, 14 ; Sh~ri f fs ,  5. 

I. J?rdc/r?zr~zts-Sfntlites-Car)icrs of Goods-Railroads-Actions-Consign- 
or and Consignee-Director General-P~rties.-T\~l~ere the  consignor brings ac- 
tion against the consignee for the  purchase price of a shipment by common cnr- 
rier, while the railroad was  under control of the  Federal Director, and the  de- 
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fense is that it had not been delivered, it was proper to mike the Director General 
a party to the action; and in case the shipment had been lost through the car- 
rier's default, a judgment against the carrier is the proper one. C.S. 602. Hfg .  Co. 
a. Tucker, 303. 

2 Jtldgtne?zt-Dci?lzirrel-Pleadi?zgs-Estoppel-A judgment for defendant 
upon his general demurrer to the pleadings, not appealed from, is an estoppel as  
to the cause of action set up in the pleadings, and as efiective as if the issuable 
matters nriuing from the pleadings had been established by verdict. Szcain v. 
Goodnzan, 631. 

3. Some - Hortgages - Sales - Purcl~ase bu Jfortqagee-Pnrol Promise- 
Rtatutc of Frauds.--Scn~ble, a judgment ill a former action brought for the al- 
leged unlawful acquisition of the mortgaged premises by the mortgagee, under 
the power of sale, estops the mortgaqor in his subsequenl action upon an alleged 
promise of tlie mortgagee to sell so nluch of the lands as  necessary to satisfy the 
mortgage nnd recoiwey the remainins past to the mortgagor: Held, the former 
judgment is an estoppel of all matters therein issuable, and a par01 agreement 
to thus sntiqfy the mortgage debt is void within the intent and meaning of the 
statute of frauds. Ibid. 

4. Judqnzolfs - .Wotiol~ to Set 4sidt.-Proof-Attc~cl~nzent-Principal and 
Ruretlt.-Where an attachment bond has been given and acted upon in an  action 
for debt, and judgm~nt by default fiual hxs been entercld against the principal 
and his surety, the surety proceeding alone to set aside the judgment must shom, 
by his evidence or in some recognized way outside of the averments of his own un- 
sworn statement, the ground upon which he relies, or his motion will be denied. 
1'11 onapson v. Dillinghanz. 566. 

5.  Jtidqtncnts -Iiftct cst of Cotcrt - Voidable Judrr?~ze~zts-TVaiver-Clerks 
of Coiirt-Pl inetpcrl mid Suret~-Surety's Motiow to Set Aside.-A judgment by 
default final entered by the clerli of the court is not void because of interest, but 
voidable only. not being in riolation of a statute bearing directly on the question, 
and objection on that ground may be waired by the parties ; and while the judg- 
ment stands unnssailed and unescepted to by the principal defendants. or by any 
otlic~r directly representing them, it is not open for a snrety on an attachment 
bond given in the caqe to maintain an  objection for his oim benefit, and he must 
confornl to hi? obligation according to its tenor. Corznelll, v. White, 103 N.C. 63, 
cited and distinguished. Ibid. 

6. Juriginei~f r - .I1 rest of J~tclgmcnt- Criminal La? j-Homicide-Verdict- 
Appeal and Ellor.-Where there is evidence tending to shom that on the trial 
for homicide the two defendnnts acted togelher, as a par of a common purpose, 
in killing n sheriff and one of his posse in makinq an arrest, an  instruction that 
if one of them should be fonnd quilty of mnnqlaughter, ]lie other should be ac- 
quitted, is erroneous; nnd v-here the judge upon the niiqt3ken application of this 
principle. arrests the judqinent nq to one upon a verdict cf euilty as to both, the 
cnse will be remanded on appeal that a judqment againrt both may be entered 
ul)on tlie verdict. S. c. Hall, 808. 

7. .Jttdqnzen-Ar,est of J1cdqi1t~)it-Vcrdict-Appeal and Error-Procedure. 
-Where, after verdict in n criluinnl action, the trial judge has erroneously ar- 
rested t l ~ r  judsment and discharged the defendant, on appeal the judgment in ar- 
rest xvill b~ qet ns i i l~  : ~ n d  a writ will be ordered to issue from the Superior Court 
that the d ~ f m d a n t  be brought before the next term thereof for sentence upon the 
verdict. The procedure as to the defendant's rearrest and right of bail is given in 
snch cases. Ibid. 

8. Jud.qn~wts, sicspcnded - Scfltence -- Criminal Law - Inquirlj-Courts- 
Jurisdiction-It is within the power of the court having jurisdiction of a crim- 
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inal action to suspend judgnient on verdicts of conviction for determinate periods 
and for a reasonable length of tinie, conditioned on good behavior, and the  court 
so acting may in its sound discretion conclusively determine from time to time 
whether t l ~ e  conditions llave been violated, except where the instance being in- 
quired into has been determined for the defendant by the jury, or other competent 
tribunal having jurisdiction of the  criminal offense which is  tlie sole basis of the 
present inquiry, in which erent the  result of the formcr action will be controlling. 
S. L'. Hardin, 813. 

9. Judgments, Sz~spendcd - "Good Behavior" - Crinzinal Lato.--Where the 
court, within the IJroper exercise of i ts  authority, has suspended judgment upon 
couriction of tlle defendant in a criminal action, the term "good behavior" signi- 
fies that his couduct will be such as  the  law authorizes, in contradistinction to 
bad behavior pmiishable by the lam. Ihid. 

10. Judqttlolts, Suspctzdcd-I~~vestigatiotz-E1ings.-In order for the  court 
having jurisdiction to impose a ralicl sentence upon a suspended judgment in a 
criminal action, it must be prol~erly established by pertinent testimony that  t h e  
conditious upon which tlie judg~nent liad been suspended had been broken by t h e  
defendant. Ibid. 

11. Same-Ultimate Facts-Intoxicating Liqz~ors-Npirituous Liquors-Stat- 
.zctcs.-Findings of the trial judge, in inlposing a sentence on the defendant under 
a susl~entled judgment, tliat the defendant had manufactured and had in his 
possession 130 gallons of wine, and had bought grapes therefor in another county, 
and persons had been seen coming from his place intoxicated, a r e  insufficient fo r  
the i~u lmi t ion  of the sentence, tlie nlanufactnre of wine from grapes not being 
prohibited bg- the State law (C.S. 336i) ,  and the mcre posscssiou, nnless for  the 
purpose of sale, being lawful. Nor is  it prima facie evidence of guilt if the wine 
had  been manufactured from gmljes grown on the owner's premises. C.S. 3379. 
Ihid. 

12 San~e-111fe)~e)lccs.-The findings of the trial judge on imposing a sen- 
tence under a suspendril judgment in a criminal action a re  insufficient ~ r h e r e  they 
only permit the  inference of a breach of the condition, and do not find tlie ulti- 
mate fact  of guilt in infringing the criminal laws of the State. Ibid. 

13. Judynzc~lts, Suspcntlcd - I~ r~cs t iya t io~z  -Coz~r t s J~~~ ' i sd i c t i on - I~ t f c r i o r  
Coro'ts.-The judge of the Superior Court haring jnrisdiction is not concliided 
in  determining whether the defendant has brolien the condition annesed to a 
snsljended jutlguient, mid passing sentence thereunder, by a judgment of a rc- 
corder's court not haring jurisdiction, acrluit t i~~g tlie defendant of the offense 
under invc~stigation. IBid. 

14. J~idynzeirts. Sr1apoirlcil-Soitorcc-I:ed~?~~~~7 Lazc-Fi~zdi?t/ls-I~~fcre~~ccs 
-Intoricati~rg Liq~toi--Spi),itrtons Liquors.-The S V I I I  hnendmeut  to the  Con- 
stitution of the United States, arid Tolstead Act designed to nlake i t  efectire,  
does not condemn or make milawful the nianufacture of liquor for certain sprci- 
fied lmqloses, or anclrr certain couditioii~. and a finding of the judge of the Su- 
perior Court tliat the defendant, linder a susl)ei~ded jutlgnient, liad man!~fnctured 
large quantities of nine,  is not sufficient upon which he may pass the sentence, 
upon condition brol<eu, the nltiniatc fact of guilt not liaring been found by him. 
S. v. Yatcs, ante, 7.53, concerni~ig the exercise of the pardoning power rested by 
our Constitution in the Gorernor, cited aud distinguished. Ibid. 

13. Sa~~~e-Cotc>~ts-J~~.isdiction.-The State courts h a r e  no jurisdiction over 
offenses arising esclusirely under the S V I I I  Amendment to the Constitutiou of 
the Tlnited States mid the Volstead . k t  passed for  its enforcement; and ~vhe re  
the State court has suspended jitdgnient against the defendant conditioned on his 
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good behavior, this ~vithout more should he considered only in connection with 
the State statutes on the subject of prohibition, that our courts hare  jurisdiction 
alone to enforce, and not with reference to the Federal lan on the subject. Ibid. 

16. J I ( ~ ~ I I L C I I ~ C .  S I I S ~ C ~ Z ~ C ~  -- Scllte~lce -- Collntc?aZ Cyreemeltt--Attorne2/s' 
Fccs-Doftblc P~crrisl~nlci?t.--A sentence inqmed under a snspended judgment 
in a criminnl action upon condition of good 1)eliavior brolicbn, is not objectionable 
as  double puni~hnicnt for the stune offense, by rea3on of the fact that the defen- 
dant hat1 pr~folnied his agreement to reimburse the p.ivate prosecutors for 
money they l~aid in attorneys' fees in the action. Ibid. 

JCDGJIENTS, SUSPESDED. 

See Judgments. 

JUDICIAL NOTICE. 

See Courts, I ;  P a p ~ e n t ,  1 ;  Intosicating Liquor, 8. 

JUDICIAL SALES. 

See Trusts, 2 :  Deeds and Convey:mces, 1G. 

JURISDICTION. 

Sre Eminent Domain, 3, 11, 14, 16 ;  Habeas Corpus, 5 ;  Courts, 2, 3, 9;  Rail- 
roads, 3 :  Reillova1 of Causes, 2, 3 ;  Landlord and Tenant, t ; Contempt, 4 ;  Guard- 
ian and Ward, 1 ; Constitutional Law, 18 ; Actions, 7 ;  Intoxicating Liquors, 9 ; 
Judgments. 8, 13, 13. 

JURORS. 

See Jury. 

JURY. 

See Appeal and Error, 27, 67 ; Courts, 9 ; Homicide, 1 7 ,  Removal of Causes, 6. 
1. Jurors - Qftalification - Courts-Filldings of Fa~t-~4ppeal and Error- 

Rape.-Where defendant, tried for rape, excepted to the refusal of the judge to 
set aside the verdict of guilty because one of the jurors had expressed a11 opinion 
of the defendant's guilt, the finding of the trial judge as a fact t h ~ t  he had taken 
p u t  in argulnent?, in his presence, on the subject uf capit,%l punishment, but had 
not espresseil or formed any ol~inion as to defendant's guilt, but had on17 said 
thnr if the defendant n-ere guilty he should be hung; and that the juror mas 
qualified to hear the evidence ant1 reach his conclusion tliweon fairly and impar- 
tinlly, sustains his action on appeal in refusillg the defendant's motion. S.  v. Mofzt- 
gomer]~, 74% 

2, Sun~c-Court's Discretion.--Ileld, on this appeal, the question of the 
qualification of a jury to sit upon the trial would hare been a matter largely 
resting in the sound discretion of the trial judge, on aypellant's motion to set 
aside the verdict for the juror's former e~pression of bias against him, had the 
judce fount1 the facts somewhat cliffcrently upon the qneqjtion of the juror's im- 
vartiality. Ibid. 

a, Jtootl--0pinio?1-It~zpnrtial Tl.ial-Co~crts-Discrc'tion-Appeal ntld Er- 
ror.-Where on the trial of a criminal case jurors on thejr voir dire have stated 
they had fornied an opinion of the defendant's guilt, but t l~eg could lay this aside, 
hear the e~idence, the argument of counsel : ~ n d  the c h a r p  of the court, and ren- 
der a fair and impartial verdict according to the evidencte, their serving on the 
jury is a matter within the discretion of the trial judge, and not reviewable on 
appeal. S. c. Winder, 776. 
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JUSTICES O F  T H E  PEACE. 

See Public Officers, 1; Courts, 2, 6 ; Landlord and Tenant, 2 ;  Deeds and Con- 
veyances, 8. 

JUSTIFIABLE HOMICIDE. 

See Homicide, 6, 1.3. 

JUSTIFICATION. 

See Arrest, 2. 

JUVENILE COURTS. 

See Appeal and Error, 6. 

LACHES. 

See Appeal and Error,  46. 

LAXDLORD AND TENANT. 

See Courts, 2 ;  Criminal Law, 1. 
1. Landlord and Tenant -Possession by Texant-Ejectnzcnt-Title.-The 

tenant continuing in possescion of the premises under a lease from the landlord 
maS not deny the latter's title, without first surrendering the possession, by 
setting up a superior ontstanding title in himself, or in some third person; and 
the  principle upon ~ r h i c h  the tenant may dispute the deriratire title of one claim- 
ing under the landlord, does not arise upon this appeal. Hobby v. Frecnzan. 240. 

2 .  Sartze-Justices of the PeaceJurisdictiow-Exceptions-Appeal and Er- 
ror-Objcctious and E;z.~eptiorts.-i1711ere tlie original jurisdiction of a justice of 
the peace, in a possessorr action of ejectment, has  not been excepted to in the 
tenant's apl~eal,  the question of title is not raised for  adjudication in the Su- 
perior Court, or properly presented on tlie tenant's appeal to tlie Supreme Court. 
Ibid. 

3. Landlord and Tcnar1t-Leases-~4cccptat~ce of Retzt-Forfeittire-Elec- 
tzon of Rcttzcdzes-7Taivcr.-Thc application of the principle upon which the  
landlord, by accepting the rent after the leqsee's forfeiture of his richts under 
the  terms of his lease, is a n a i l e r  of his right to terminate the lease, is upon 
the theory tha t  the landlord has been put to a vuluntary election between t n o  
ol~posing coulses. and not n h e n  tlie lewee renmins in possession of the leased 
prcrnises by giving the bond for  possession, in a summary action of ejertment. 
H'iizdw a. JIat  tzw, 410. 

4. Game.-Where the breach of the tenant of his contract of leace amounts 
to a forfeiture, and hi5 landlord 1 o lnn t~ r i l y  accepts the rent accruing thereafter, 
111s thus voluntnrily acccl~ti i~g the rent will prcl ent him a t  a later time fro111 in- 
siqtinq upon the  forfeiture under the circtum-tances tha t  would otherwise ha re  
al-oided the lease. Ibzd. 

5. I,ai~dloid aild Ti iiaitt - Tmses-Gontrac ts-Col;e~~altt-Breacli-T~erdict 
-4bur1d~iin1ciit of Coiitru(t.-Where tlie plaintiff, a lecqee of defendant's barber 
shop, equipment, etc.. alleqcs a hreacll of contract by the defendant in failing to 
perform ;, c o ~ e n a n t  to f i~rnizh suffiricnt lint nnt r r  f o r  the purposes of liis bnsi- 
ncss, a ~ e r d i c t  by the jury tha t  clefc,ndmlt hat1 breached his contract does not 
alone. or in tlie absence of a stil~nlatinn in the leaqe to that  effect, jnqtify tlie 
plaintiff in abandoning the lenqed premiqes during the period of the lease, and 
recover full damageq caused b ~ -  tlie defendant's breach. Brezoingtoiz v. Lotcghraiz, 
558. 
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6. Same-Notice to Landlord.-The lessee of a barber shop is not justified 
in abandoning the leased premises or in suing for full damages for the alleged 
breach of the lessor's contract in failing to supply a sufficiency of hot water for 
his customers, unless otherwise stipulated in the contract, without putting the 
lessor in default b-j affording him a reasonable opportunity, after notice, to com- 
ply with the terms of his agreement. Instances in which the breach of a covenant 
of lease would make it in~possible or impracticable for the tenant to remain, dis- 
tinguished. Ibid. 

7. Landlord and Tenant - Leases-Contracts-Damages-Trades-Breach 
-Profits Prevented-Speculative Damages.-The lessee of a barber shop brought 
action against his lessor to recover damages, alleging the latter's breach of cov- 
enant in failing to supply a sutflciency of hot water for hisl customers: Held, the 
probable losses to his business on that account were too speculative or remote to 
be recoverable, and an instruction that the jury may cor~sider this element of 
damages in their verdict constitutes reversible error. Ibid. 

5. Landlord and Tenant - Leases-Breach of Cotenant-Damages-Value 
of Lease.-Where the lessor's breach of his covenants of lease amounts to a n  
abandonment, justifying the lessor's action for full damag?s, the rule applicable 
is that the amount recoverable must be such as would naturally or reasonably 
follow from the lessor's breach, and were reasonably within the minds of the 
parties a t  the time the lease was executed; and where the gist of the action is 
the deprivation, in whole or in part, of the t~enefits of the lease, in the absence 
of any special circumstances brought home to the knowledge of the lessor, gen- 
erally the tenant is entitled, as the measure of his damages, to the difference 
between the rental value of the pren~ises for the term, in the condition as  con- 
tracted to be, and the value in their actual condition, halring regard in proper 
instances for the particular use for which the tenant conti'acted. Ibid. 

9. Landlord and Tenant-Lease-Breach of Covenant-Damages-Duty of 
Lessee-Instructions.-While the lessee may recover such special or general 
damages, upon the breach by the lessor of his covenant:: of lease, when spe- 
cifically set forth and proven, as are directly and necessarily occasioned by the 
lessor's wrongful act or default, and which were reasonably within the minds of 
the parties a t  the time of making the contract of lease, it is incumbent on the 
lessee, by the exercise of reasonable effort and care, to prevent such damages, 
and to the extent that he could reasonably have done so, he will not be permit- 
ted to recover; and where the evidence in the lessee's action for damages pre- 
sents these principles, a charge, in general terms, that the plaintiff was entitled 
to a reasonable compensation, subject to the duty the law imposed upon him to 
mitigate the loss, is too indefinite, and constitutes reversible error. Ibid. 

LAND. 

See Contracts, 1 ; Dower, 1; Game, 8 ;  Deeds and Conveyances, 6 ;  Removal 
of Causes, 4 ;  Courts, 4. 

LAPPAGE. 

See Boundaries, 3. 

LAPSE. 

See Wills, 3. 

LARCENY. 

See Criminal Law, 13, 20;  Receiving Stolen Goods, 1. 
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1. Larceny-Indictment-Proof-Varia?~ce.-The charge in the indictment 
was for the larceny of a diamond. The proof that it  was a large diamond set in 
thc center of a brooch surrounded by pearls and small diamonds, is not a fatal 
rariatiou between the charge and proof. S. a. Hauso,  769. 

2. Sum-Husband a)ld 1V1fe-Coitstitutio~~al Law.-Where the indictment 
charges larceq of a diamond as from the husband, \vhen it was in fact the prop- 
erty of his wife, and they were liring together as huiband and wife, and he had 
charge of her affairs nild of the property in the house, he has such special prop- 
erty in the article stolen as  will sustain a conriction, not~rithstanding the Consti- 
tution recognizes the wife's right in her individual property. Ibid. 

LEASES. 

See Cities and Towns, 6, '7; Courts, 1 ; Game, 8 ; Landlord and Tenant, 3, 
5, 7, 8, 9. 

1. Leasc.r-Co~ttruets-.4bando?~nzeizt.--In the abseiice of prorisions in the 
lease, the degree of dereliction or default on the part of the landlord that will 
justify the tenant in abandoning the leased premises and absolve him from pay- 
ing the rent, and justify him in suing for full damages, is a question that must 
be deterniined by the facts and circumstances of each case; but the ordinary 
rule applicable is that a contract is considered to remain in force until i t  is 
rescinded by mutual consent, or until the opposite party does some act incon- 
sistent with the obligations imposed on him by the contract, that anlouats to an 
abandonment of it on his part. Brcwington v. Loughran, 359. 

LEGISLATION. 

See Roads and Highways, 1 ;  Statutes; Taxation, 1. 

LEGISLATIVE POWERS. 

See Contempt, 3. 

LESSOR AXD LESSEE. 

See Cities and Towns, 7. 

LETTERS. 

See Game, 7 ;  Evidence, 14. 

LEVY. 

See Attachments, 3. 

LEX FORI. 

See Pleadings, 1. 

LIABILITY. 

See Cities and Towns, 6 ;  Carriers, 9. 

LIBEL. 

See Evidence, 14. 
1. Libel-Slander-Actionable Per Se-Damages.-Everything printed or 

mritten wi~ich reflects on the character of another and is published without law- 
ful justification or excuse, is a libel, whatever the intention of the writer may 
have been, and many charges which if merely spoken of another mould not be 
actionable without proof of special dnmages may be libelous per se when written 
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LIBEL-ContiilmL 

or printed and published, although such charges may not impute the commission 
of a crime. Hedgepeth u. Coloi~an, 300. 

2. Libel - Comnuitr icntions - T1ii1.d Pcrso)~s - Actiom-Damages-Causal 
Connection-While the clefanlatory words of a libelous letter must be com- 
municated to another than the one to who111 the defamatory words were written, 
to be actionable. it is sufficient if the defendant had coniniunicated them to only 
one other person, or if, under the circumstances and the existing conditions, the 
defendant must have intended, or had reason to suppose, that the person ad- 
dressed would do so, and the damage complained of was occasioned by the act, in 
the relation of edect and cause. Ibid. 

3. Sanzc-~Ifi11ors-D~o.ess.-1\'11ere a libelous letter is addressed to a boy 
of between fourteen and fifteen years of age, it may opctrate so powerfully upon 
his immature mind as to amount to a coercion, and his communicating i t  to his 
ilear relation under such circumstances ueed not be conclusively considered as  
his roluntary act. Ibid. 

4. Sanze-Parcnt and Cl~iTd-Questions for Juru-'rria1s.-In an action for 
libel. where the evidence tends to show that the defendant was responsible for a 
libelious letter to a boy between fourteen and fifteen years of age, charging him, 
without legal excuse, of larceny, and threatening prosecution and imprisonment 
if he did not return the stolen goods, and had good rer son to believe that the 
boy would naturally show the letter to others through fear or for counsel and 
advice, it raised a question for the jury to determine whether the defendant must 
have foreseen the exposure of the letter as the natural and probable result of the 
libel. Ibid. 

LICENSES. 

See Evidence, 10. 

LIENS. 

See Cities and Towns, 7, 8 ;  Attachment, 2. 
1. Licns - Artisans - Con1mon Laze-Statutes-Police Powem-C.S. 2433, 

is within the police power of the State and in addition to the common-law lien 
given artisans on personal property repaired by them, while in their possession. 
for the reasonable ralue of the repairs. provides for its enforcement by fore- 
closure in accordance with its stated terms. Johnson *. Yates, 24. 

2. Sanze-Vcndor and Piirchaser-Contract~-3fo~~tqagcs-P,.ioties.-C.S. 
2433, giving to artisans a lien for the reasonable ralue of their work done on per- 
solial property while retained in their possession, \\-ith a prescribed method of 
foreclosure for the enforcement of the lien, enters into Every contract of sale of 
personal property, whether by chattel mortgage to secure the balance of the 
purchase price or other, made between the vendor and l~urchaser, and when en- 
forceable. is superior to the ventlor's lien or that created by the mortgage. Ibid. 

3. Same-Legal Posse<siotz-Riqhts Imp1icd.-The lequirement of C.S. 2433, 
that the lien in favor of the artisan making repairs on personal proper@ shall 
attach under the l>rovisions of the statute, only where made at  the instance of 
the owner "or the legal possessor of the property," includes within its terms all 
persons whoqe authorized pos.;ewion is of such cliaracte' ac: to innke reasonable 
repairs necessary to the prollcr w e  of the l~roperty, and which were evidently in 
the contemplation of the parties. Ibid. 

4. Sanze-Automobi1cs.-Were the vendor of an  :~utomobile takes a pur- 
chasemoney mortgage and transfers the possession to the vendee for an indefi- 
nite period, it is with the implied authority in the vendee that he may use the 
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machine and keep i t  in such reasouable and just repair a s  the use will require; 
and where, a t  his instance, a mechanic has repaired the same, his reasonable 
charge for such repairs creates a lien on the automobile, retained in his posses- 
sion, superior to that of the rendor's mortgage. Ibid. 

5. L~e~ls-Agrtc~(ltz~ral Lieyzs-Prioritres-Kortgages-Deeds in Trust.-An 
agricultural lieu, gixeu bg C.S. 2450, for the purpose of enabling the cultivation 
of the soil to raise a crop, is preferred by the statute to all others, except those 
g i ~ e u  the landlord or laborer uuder C.S. 2481, when it is in proper form mid duly 
registered; aud it is preferred to liens of other kinds existing by mortgage or 
deed in trust 011 the same crop, to the extent of the amount advanced thereunder. 
T17~lliams v. Dacis, 90. 

L I F E  ESTATES. 

See Estates; Parent and Child, 3;  Wills, 6.  

LIMITATIONS. 

See Municipal Corporations, 3. 

LIMITATION O F  ACTIONS. 

See Executors and Administrators, 3, 10;  Actions, 5 ;  Pleadings, 2 ;  Rail- 
roads, 6, 7 ; Actions, 4 ;  13oundaries, 1, 3 ; Dee& and Conveyances, 7 ; Covenants, 6. 

1. Limitatio?~ of Actio~is-Title-Advo-sc Posscsaio?z-Color-Public Sq~rares 
-Dctlicatiot~-Acceptai~ce-Stat~ites.-\Tee the owner of lands has platted 
them into streets and a public square. aad sold them to various purchasers with 
reference thereto, who liare made improvements on the lots so purchased, and 
there is eridence that the sale was made in anticipation of the location of a town 
which was soon thereafter built, aud that i t  had accepted the dedication of the 
streets arid public square so 111xtted; aud that the origiutll owuer suh?equentl.~ 
hat1 conreyed this olwu scluare to a railroad company which had contiuuously 
used it more than seven rears for the purposes of a depot: Held, upon the ques- 
tion of the title of the railroad claimed by adrerse possession under the color 
of its deed, it is rerersible error for the judge to charge the jury that should the 
railroad ccmlJang, the plaintiff in tlie action, liare held adrerse possession under 
1;uon.n and visible lines aud boundaries, under color, it would ripen its title, such 
heiiig coutrary to the provisious of Laws 1891. ell. 224 (C.S. 433). R. R. v. Dzcnn, 
427. 

2 .  Sat~~c-I~istrn~ctions-Appeal  (1nd E~.ror-.%n erroneous charge that the 
title to an  ol)eu square, dedicxted to nut1 accepted by a town, would be acquired 
by sere11 years adverse l~ossessiou under 1mo1r.n and risible lines and bountlaries, 
coutmry to tlie prorisious of our statute. C.S. 43.5, is uot cured alone by a full 
and complete charge on the principles of an offer to dedicatc aiid an acce1~tauce 
of the square bg the town. Ihid. 

3. Linzitation of .ictio11s-.l/7r~rsc Possessio~t-Ifttsba+ld aml Tl'ifc.-Where 
the husband on-us or has title to the loc'?ts in  qnto, his !iring thereon with his wife 
is his solr possession in regard to the question of title ripened k)$ adrerse posses- 
sion, and thc~ principle ulmn which it is rcgarded as that of his wife TT-hen she 
on.ncd thr title an11 he claims under a roicl cleecl from her, as decitled in Xornc- 
qtr!j c. Price. 178 N.C. 441, does no; apply. Rr~tlc~l!jc I : .  X f g .  Co., 430. 

4. Li~~iitation o f  ~i~tiot~~-Co1ttr(~~t~-Ri~ach-~1astcr awd So'zan-Ent- 
ployei alnd E~nplo!jec.-Where ail employee, injured while engaxed in his duty to 
his employer. has com~~roinisrd his claim for dn~nages by going back to work in a 
crippled condition uuder an  agreement that he should receire a liviug rrage for 
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LIMITATIOK OF ACTIONS.-Cor~tint~ed. 

life sufficient for the support of himself and fami@, and upon breach of the em- 
ployer of this agreement, has been forced to seek employment elsewhere, the 
fact that he has done so, under the circurustances, will not avoid his recorery in 
his action upon the compromise agreement, and the statute of limitations will 
begin to run only from the time of defendant's breach of the contract. Fisher w. 
Lwlber  Co., 4%. 

5. Limitation of Actions-Pleadings-Ijurden of Proof.-Where the three- 
year statute of limitation is pleaded i11 defense to an acticn for wrongful conver- 
sion of personal property, the burden of proof is on the plaintiff to show that the 
action was brought within the time allowed from the accrual of the cause, or 
that otherwise i t  mas not barred. Runkin 2;. Oates, 517. 

6. Same - Statutes - New Actiolz-Costs-Conditioli Precedent.-The one- 
year period extended for the bringing of another action lfter nonsuit upon the 
same subject-niatter, C.S. 416, is applicable only when the costs in the original 
action hare been paid by the plaintib before commencemeut of the new suit, un- 
less the original suit was brought in lorma pawperis; and where the appropriate 
statute has been pleaded and its time e q i r e d  both before the bringing of the 
new action and the payment of the cost in the original one, the second action is 
barred though commenced within the one-year period, when the original case has 
not been brought in forma puuperis. Bradshaw w. Bank, 152 N.C. 632, cited and 
distinguished. Ibid. 

LOCAL LAWS. 

See Constitutional Law, 8, 19; Easements, 2. 

LOCATION. 

See School Districts, 15. 

MALICE. 

See Homicide, 11, 16, 

MANDATORY INJUNCTION. 

See Appeal and Error, 20; Injunction, 12. 

31-NUFACTIJRE. 

See Intoxicating Liquors, 1, 6, 14, 1.5, 16, 17, 22. 

MANSLAUGHTER. 

See Automobiles, 6 ;  Homicide, 7, 10. 

MARRIAGE. 

See Wills, 1; Husband and Wife, 8, 9. 
1. Nar).iage - Domestic Relations - Contracts-Debts-Oonstitutional Law 

-Exemptions-Debtor utzd Creditor.-The marriage relation, spoken of as  a 
civil contract, is more than a n  ordinary business contract in that the marriage 
confers certain other privileges and imposes certain other duties upon the parties 
as  between themselves and in their relation to society, among them being the hus- 
band's duty to protect and provide for his wife; and this is more than a debt, in 
its ordinary sense, and not merely such an one a s  exists ir the ordinary accepta- 
tion of the word, or within the contemplation of our Constitution, Art. X, secs. 
1 and 2, allowing to the creditor his liomestc~ad or persontll property exemptions 
therefrom. Attderson u. Anderson, 140. 
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2. Sanze-Trftsts.-Held, under the facts and circumstances of these pro- 
ceedings of the n i fc ,  under the prorisions of C.S. 1667, for a reasonable support, 
etc.. an  oriler n a i  l~roper that  the husband c o i i r e ~  certain of his lands in trust  to 
secure the allo\~:mce made to the wife, or in default thereof, the lands should so 
be held by the trustee designated. Ib td .  

MASTER AND SERVANT. 

See Emploj-er and Employee, 1. 3, 6, 8. 10. 13, 16, 17 ;  Railroads, 7 ;  Xegli- 
geuce, 4, 1.5 ; Carriers, 17 ; Coinprumise and Settlement, 2 ; Contracts, 21 ; Fires, 
1 ; Limitation of Actions, 4. 

MEASURE O F  DAJLAGES. 

See Damages, 2. 

NENTAL CAPACITY. 

See Injunction, 5 .  

MINORS. 

See Employer and Employee, 5 ;  Libel, 3. 

i\IISDEBIEASORS. 

See Municipal Corporations, 3 ; Intoxicating Liquors, 6 ; Criminal Law, 9. 

MISREPRESENTATIONS. 

See Carriers, 5 .  

MISTAKE. 

See Carriers, 5.  

MONEY. 

See Carriers, 7. 

JLORTGAGES. 

See Injunction, 1 ; Liens, 2, 4 ; Trusts, 2, 5 ; Judgments, 3 ;  Deeds and Con- 
yeyances, 14, 16. 

I. 31o~t,~ages-Title-Ca?~ccllatio)1.-BilZs and Notes-Assig?tnze~tt-Statutes. 
-\There a note. sccured by a mortgage, is assigned and pledged a s  collateral by 
the mortgagee to his own note, without a n  assignment of the mortgage conveying 
title for the piirposc of the security, but which was  only left the payee of 
his note, the legal title to the lands relnnins in the mortgagee, ~ h o  alone is au- 
thorized to cancel the mortgage. C.S. 2594(1). Rank 27. Sauls, 16.5. 

2. Sanae-Regi\ti.atio~t-Xoticc.-ITl~ere the lender of money accepts as  col- 
lateral a note secured by mortgage, in order to protect himself he must have the 
Ieg,~l title transferred and ausigned to him by a proper conveyance for the pur- 
pose, and have it registered as  notice against subsequent conve)nnces for ralue, 
etc.: otherwise, the assignments of the note can operate on the note alone. Ib id .  

3. N O ~  - 3101 tcjaqes - Can( e7latio?i i n  Person-Exhibit of IH ctr~cntents- 
Safisfactto?l.-Only the nlortgagee is  entitled to have his mortgage canceled on 
the book 111 the office of the register of deeds, either in person, C S. 2594(1), or by 
the regi%ter of deeds 11pon the exhibition of the n~ortgage and note properly en- 
dorced by him. C.8. 2794, subsecs. 2 and 3 ;  and when the rnortgaqee cancels the 
instru~nciit in person, under subwc. 1, it is a complete releaw and discharge of 
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JIORTGAGES--Contint&. 

the mortgage, subsec. 4, for in such case the statute does not require the exhibi- 
tion of the mortgage and the note it secures. Ibid. 

4. S(lirle-CoZluicr,aT.-The legal title to mortgaged lands is conveyed by the 
instrumrnt to the mortgagee. and rem:~ins in him ~ i n t i l  transferred or assigned, 
for the purpose of tlie security or the cancellation of the instrument, C.S. 2594; 
and where the nlortgagor has afterwards conveyed the fee-simple title to an- 
other, and receives a inortgage hack to secure a note f o ~  the balance of the pur- 
chase yrice of which the same mortgagee becomes the holder, his personal cancel- 
lation of the first mortgage, without producing it o r  the note it secures, is  a com- 
plete discharge or release of the lien thereof, and where he  borrows money after 
such cancellation, and hyl~othecates the note of the second mortgage a s  collateral 
to his ovn ,  tlle lender for the purposes of the security, acting in good faith, has a 
prior lien on the lands. Ibid. 

5. Mortgages - Dceds altd Coitljeyanc*es-Statutes--Gonnor Act.-The Con- 
nor Act, requiring the registration of conreyances to give notice to subsequent 
purchasers, etc., includes mortgages within its terms. Ibitl. 

MOTIONS. 

See Intoxicating Liquors. 25. 

JIUXICIPAIA CORPORATIOR'S. 

See Cities and Towns, 1. 6, 7, 8, 9 ;  Constitutional LE.w, 8 ;  Eminent Domain, 
10, 13. 

1. Jftinicipal Corporatiotzs-Cities awd Totti?~s-Gcventment-Seglige~ice- 
Dan1rcgcs.-A municipality, acting within the exercise of a purely governmental 
function, including generally all those esistent or imposed upon them by law for  
the public benefit, is not liable for the  negligence of i ts  agent or employee, un- 
less a right of action therein is given by statute. James  v. Charlotte, 630. 

2. Bonze-Staf~rtc-CoTIcctiitg Garbage.-A city is in the exercise of a gov- 
ermnentnl duty in collecting garbage from the residence 3f i ts  inhabitants under 
a n  ordinance passed in accorclance with the provisions cmf C.S. 2799, and is not 
liable in a civil action for dan~ages  to one injured by the negligence of its drirers 
of the carts or wagons when so engaged, there being no :?rovisioa of law confer- 
ring such right. Ibid. 

3. Sanle-Apced Lin?its-C~.in~i~zaT La~c-.liisdei?zea~~ors.-C.S. 2618, fixing 
a speed limit for 1notor vehicles, etc., and rnnliing its violation a misdemeanor, is 
a cumulative right of action given a t  comnion law for the  recovery of damages 
for a l w w n a l  injurj- canscd by the negligent acts of another, ant1 cnn confer no 
right of action to r e c o ~ e r  (1;ini;tgrs in such instances against a city, by reason of 
the violation of this statute by n tlrivrr of a motor cart  or wagon in collecting gar- 
tx~ge. etc.. under an  ortlinance passed in lnirsunnce of the l~rovisions of C.S. 2799, 
tlie rcnictly, if any. bcing by indictment. Ibid. 

4. Snnlc-U~rsi~~cas fo r  Profit.-It is tlie pr in~ary  duty of the owner or oc- 
cupant of the premises to reniove his garhage, etc.. therefrom, under an  ordi- 
llance passed in pursuance of C.S. 2790: and upon his failure thereof, the city 
m a s  renlove the  smnc imrlcr certxin rerluirements of the wsner or occupants, with 
i ts  own carts or ~ ~ a g o n s ;  and the fact  tha t  the city is llcrmitted to charge the 
cost of such service does not change its act from a governmental function to a 
biisinees for profit, or affect its nonliabiliQ for the negligent act of its agents or 
enil~loyees therein. Ibid. 

MURDER. 

See Homicide, 1, 2, 3, 4, 7, 8, 10, 11, 12, 14, 18, 19, 20, 21, 22, 23. 
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ll!trde)--I~o?~~tc.td~-Iitst~ ~tcttoi~s-Cctdctzce-Iilfei cnces-Appeal and Error. 
-TT'heie, upon the trial of a homicide. there is  e~ idence  that  the  prisoner hilled 
his wife nit11 a lm~fe ,  nut1 the questio~i is presented whether the  deed had been 
done intentiollall~ or by a micntlventnre or accident, the jury may convict upon 
finding that  the 1:illing nit11 the knife n a s  intentional. and an  instruction tha t  
the july nla) not infer the \ r ~ i s t  111te11t i\ properly refused. 8. 0. Kitzca!d, 710. 

See Cities and T o ~ ~ n s ,  3 ;  Constitutional Law, 17. 

SECESSITT. 

See Cities and Towns, 2 ;  Eminent Domain, 6 ;  Easement, 2 .  

NEGLIGENCE. 

See Railroads, 1 ,  2 ; Carriers, 3, 7, S, 9, 12, 13, 17 ; Statutes, 3 ; Appeal and 
Error,  15 ; Uamagcs, 1 ; Evidence, 12, 25 ; Hanks and Banking. 4 ;  Contracts, 18 ; 
Employer and E m l ~ l o ~ e e ,  3, 9, 13, 16, 17 ;  Fires, 1 ;  Instructions, 6 ;  Automobiles, 
1, 2, 5 ; Xui~icipal Corporations, 1. 

1. Scgligcltcc-I.:?;ide?zcc-Rcs Ipsa Loqzrittir-Prima Facie Case-Autonzo- 
biles-Rcyairiity-Gwsoli,ce.--T7'11ere the servant of a repairer of a n  autonwbile 
for the owner uildertalies in the course of his emplopnent to cleaa the ca r  with 
gasoline i11 a n  ope11 container, m i l e  the batteries were exposed and likely to be 
started in operation and emit electrical sparks tha t  would explode the gasoline or 
its rapors and \rrccli tlle car,  ancl a n  esylosion consequently results, in tlle o\rner's 
action for damages against the proprietor of the garage the circumstances make 
out a prima facie case of negligence. Xodlin 2;. Gimmo?zs, M. 

2. Scgliyeilcc-Ecidcnce-Rcs Ipsa Loquitrcr-Bzcrdcn of Proof.-Where a 
prima facie case (if negligence, under the doctrine of res ipsa loq~titur, has  been 
established in a n  action to recover damages, the burden of proof remains on the 
plaintiff throughout the trinl, the question for the jury to determine being wheth- 
e r  thereunder upon the ~vhole eridence the 1)lainriff has established the negligence 
alleged as  a fact, the prima fucic case otherwise being sufficient to sustain a n  
affirmative finding. Ibid. 

3. ScgTiymlcc-El;ide?zce-Res Ipsa Loquit11r.--Ordinarily in a n  action by 
the plaintiff to recover damages for a personal injury alleged to have been caused 
liim by the defendant's negligence, he  must prove circumtanccs tending TO show 
some negligent fault of omission or comnlission in relation to a duty owed to hi111 
by the defendant, in addition to the hal~pening of the pllrsical accident; ant1 
where the doctrine of rcs ips0 loqztit~ir applies, i t  is distinctive in perwittiug neg- 
ligence to be infcrred bj- tlie jury from the physical cause of a n  accident. without 
the aid of circunistauces as to the rcq>onsible human muse. Harr is  v. Ma~rgum, 
235. 

1. Sam-Jlrrstc'r aird Scrcn~it-fimploucr aild El~p7o!jcc-Stca?n Boi1er.s.- 
The al~plication of the doctrine of rcs ipsa Znqltitur does not clepencl upon the 
relatiol~sllil~ of the ~mr t i c s  to each other, such as,  in this case, employer and em- 
ployee. but in the izlierel~t nature and cl~aracter of tllc act causing the injury, a s  
where the thing musill:: the injllry is shown to he nuder the managemei~t of the 
defendant, and the accident is such a s  in the ordinary course of things does i ~ o t  
happen if those \vllo h a r e  the management use Ilroper care:  and under such cir- 
cumstances a bursting of a boiler, in the absence of explanation, is evidence of 
negligence to be considered by the jury. Ibi(7. 

5. Sa)~~e-B~odcn  of Proof-Qztestiows for  J~rrg-Trials.-The prima facie 
case of negligeilce establishecl by tlie proper application of the doctrine of res 
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ipsa loqziifzcr, in a given case, is only evidence for the consideration of the jury, 
and the defendant may elect whether he will or mill not introduce evidence in 
esplanation, or in rebuttal of the plaintifl's case. Ihtd. 

6. San~e-Imti uctions-Appeal and Evro,-Prejztdi~:iaZ Error.-Where there 
is eridence that the plaintiff', defendant's employee. was injured by the explosion 
of a boiler under circumstances permitting the application of the doctrine of res 
ipsa loqzc~tur, an  instruction that the law raised a presumption of the defendant's 
~iegligence that shifted to it the burden of showing that the explosion mas not 
negligently wused, is prejudicial error, in imposing upon i t  the burden of disprov- 
ing negligence, contmry to the rule that the burden remains on the plaintiff 
throughout the trial to prove by the preponderance of t le evidence that the de- 
fendant's negligence n a s  the prosimnte cause of the injury alleged. Ibid. 

7. Seqlige~~ce-Evideflce-Qzlestions for Jury-Files.-The defendant, at 
the beginning of the season at  :I summer resort, took th?  plaintiff's Beys to con- 
nect up the gas, nhich had been cut oft', ancl as was the custom, lighted the gas 
with matches after connection made :o test whether it WE s working satisfactorily. 
There was evidence tending to esclutle any probability of fire escept that used in 
the testing by defendant's employees: and that an hour or two after they left, 
witnesses seeing smoke f r o u  the dwelling, broke into it m d  saw large flames of 
gas from the gas piping 11-here the tlefendant's agents h ~ d  been at  work, which 
cansed the conflagration resulting in the loss of the dwelling : Held, sufficient evi- 
dence of defendant's actionable negligence to sustain a verdict in the plaintE's 
favor. Pctcrso?~ 2;. POZCC~ Co., 243. 

S. n'cgligeizce-Tlroma?z-"TTrillf ul Injilryn-I~tetzt--Ez'idcnce.-For the ar- 
rest for a woman under the provisions of C.S. iGS, for "willful injury," etc., a n  
actual intent is not necessary if the defendant's negligence is so gross as to 
manifest a recliless indifference to the rights of others. TVeathers v. Baldzcin, 276. 

9. S u m  - Arrcst and Ball - Azctouzobiles - Questions for Jury-Trials- 
Stafutcs.-Evidence tending to show that the defendant in the action, a woman, 
xvas driving an antomobile near the centw of a large and populous town on 
Sunday. a t  the time the people were going to church, anr with a speed in excess 
of that allo\vcd by  la\^, and wiihout sicnal or other warning ran upon the side- 
walk where the plaintiff was and struclr with the machire and injured him, and 
np1):lrently ggae him no further thought, is sufficient for the jury to find an  in- 
tent on the defendant's part to hare nillfully injured tl e plaintiff, and for the 
defendant's arrest under the provisions of C.S. 768. Ibid. 

10. Xc~lliaenre-Childw~z-E?npIoi/er and Employee--Alaster and Bervant- 
Irrstlwfio~zs of Jlaster-C1~sto~1~-TT~aioer.--TY11ere thew is evidence that the 
plaintiff's intestate, a boy under twel! e y e a s  of age, was killed by the negligence 
of the defendant's d r i ~ c r  on its ice nagon a9 the intestate was riding on the rear 
stel) thereof, and the defendant has introduced e~idence that i t  had instructed 
its drivers not to permit children to ride on its ~vngons, i t  is competent for the 
pinintiff to show that the obscrrance of thii instruction v-as not insisted on, ancl 
its nonobservance was either bnown to the defendant or should l ~ a ~ - e  been known 
from its Ions continwd riolation. and thal therefore the defendant had either 
ncqniesced therein, or had consented to its repeal, or ma>-ed obedience to it. F ry  
2j .  U~l i t i c s  Co., 281. 

11. Sn?nc-Cities aizd Totcfzs-0rdi11ances.-mhere there is evidence that 
the plaintiff's intestate, a boy about twelve rears of age, was killed by the negli- 
gence of the drirrr on defendant's ice waqon, while the intestate was riding on 
the rear step of the wagon, in attemptins to drive acrosi a track in front of a 
n ~ o v i n ~  street car, and the defendant has introduced ar  ordinance of the city 
prohibiting children from riding on wagons of this kind without the consent of 
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the  driver, evidence tha t  children were habitually accustomed to ride on these 
nagoils and n e r e  encouraged therein by the  defendant's drivers, and tha t  the 
d ~ i v e r  of this particular nagon saw the inteitate a t  the time he n a s  riding there- 
on, a i d  consented to his riding the~eon ,  i b  sulficient to show that  the  intestate 
was  not acting lu violation of the ordinance in question. Ibtd. 

12. Same -Where defendant icee conilnny has permitted the custom of chil- 
dren to ride on its wngoll in delircrinc: ice to become established in violation of a 
city ordinance, it cannot take a thantage  of its omn nrong b~ setting up the ordi- 
nance in defenw to an action for the negliqenl Billing of tlle plaintiff's intestate, 
a boy about t n e l ~ e  years of age, n l m  the zrounil t h ~ t  tlie intebtate was hiillself 
xiolating the ordlnarice a t  tlie time lie n a i  lrilled. Ibrd. 

13 Scglrr/ence - Contt zbuto~yj TeqTujm(e - C111ldr (~?~-1?1~ftuct~01fs-~4ppeal 
and  Error.-While a child is not held to tlie came accountability a s  one of ma- 
t u ~ e  )ears for contribntory nrgligence, it is lwld to tha t  degree of care tha t  
orclinar~ p r u d e n c ~  xvould require one ha! ing the mental and phyyital development 
of thc particular clnltl, under the circumitances of tlie in jury;  and an  instrnct.on 
tha t  a b o ~ ,  something less than t w e l ~ e  years of are .  could not be guilty of con- 
tributory negligence, and also omitting the element of provimate cause, or the 
1a.t clear cliance, i i  relerhihle error. Ibtd. 

11. 3 cq7rqorcc - ITnnto?itlt s s  - Contribzitot 11 Seqltr/cwe -- Defenses. -The 
doctrine of contributory negligence does not apply when the defendant's negli- 
gnlcr' 111 caminq tlic injnr) in question ic rechleis. nnnton, and in total disre- 
gard of the 11laint1fL's rights, and the rer(1ic.t of the jury upon a trial involving 
this question may he constmed aq an  a f f inna t i~e  finding n h e n  it so aplreari if 
viewet1 i11 tlw liqht of the charye and the e~ idence  in the case. I b ~ d .  

3.7. Sa~tce-Brttlcrrte-Ejttplo~jcr ( ( n d  Emp7o1jcc-Vaster awd Serca?ft-Re- 
spolrdccct S~ipcr ior-Appcal c~ud Et ror->-cfc T I  ials.-There was evidence in tllis 
c a w  that  the driver of the defendant's i te nagon knew that the plaint~ff's intes- 
tate, a boy about twelve yeari  of nee, n a s  riding on the rear step of the wagon. 
contr,trj to a city o~dinniice. anti tha t  a collision provimately caused the death of 
the intcl-tate aq tlie d r i ~  er. a t  a p!ac~ forbidden h r  the city ordinance, attempted 
to drive diagonally ac1o.s a ctreet car  tmck in f ~ o n t  of :L ral~idly Ino\inq' street 
car,  where the situation itself ant1 the time of thc act n n i  obiervablr danqelous 
for such purpoie : Ht ld \rllile the T ~ol?tion of tlrc orilinm~ce ic not alone con- 
c:u<irr, it. n it11 tlie other e~ itlencc. i? \ufficient to snctain a ~ e r d i c t  of the .jury 
finili~ig tha t  the neqhgencc of the driver was reclrlesy ant1 ~yanton, ancl in litter 
cliqrermrd of tlie intcztate's riqlits, for vliich the del'endant is reipon-ible as  prin- 
c11):tl under tlic cloctrae of ~espowrlcat srlpoior, if i t  was the p~ox ima te  cause of 
the injury a l legtd  Iblcl. 

1 G .  1 eqT~qo~c~c-Contr~bi i tor~~ Xcql~qcwc-Blo'dcn of Proof.-The burclm 
of proof of c r m t ~ h n t o r ~  ncs?::qence is nlion thc defendant relj ing thereon, and on 
this trial : Hcld, the e1 idence n ai: insufficient. Turce r .  Tudor, 310. 

17 Scnliclc?zcc-Co!?tr ihfito~ 71 3'cqlfoe11ce -There ic no ecsentinl diffeienc'e 
between neglieence and con t r ibn to r~  negliqence, the former ap1)lyirr~: to tllp de- 
fendant a d  the latter to the plaintiK. and in cither cn>e is the want of ill10 c ~ r c  
in tloinz other illall, or failinq l o  do, n hat a rcnsonahl~ l i r ~ ~ d e n t  inan nrt~ulcl ha re  
done undcr tlie innie or i i ~ r i ~ l n r  circumstanccc lloot c ? . It.o?i WOI h 9, 4:38. 

1s. Ra?~zc-Pro~nnute Cu11sc.-Thc plaintiff's contributory neqliqencc~ to de- 
fent hie recovery in a n  action to recorcr damnqes for a pcrwnal injury allegecl 
to l i n ~  e lieen r e r e i ~  rd throu?h the defendant's negligence, is snch neqligent act of 
commission or omission so cnnciirring ancl coiiperatinq with the negligent act of 
the defendant a s  to become the real, efficient, and  proximate cause of the injury 
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the plaintiff has sustained, or the cause without which the injury would not have 
occurrecl. Ibid. 

10. Scc/lrqc~fcc - Comparative Negl~go~cc - Statutes -Damages -The doc- 
trine of conil~aratire negligence is only recognized by our courts in instances 
coming within the nieaning of the Federal Employers' LiaLility Act, and onr o v n  
statute, C.S. 3467, mid then only for tlie purpose of mitigating the damages or as  
a partial defense. Ibid. 

20. Same - Contributor2/ Xegligom - I?z~trlictions---4ppeal and Error. - 
Where the issue of plaintiff's contributory ntlgligence arises in an employee's ac- 
tion against a private corporation, an instruction thereon that if the plaintiff's 
negligence contributed to his personal injury to the degree that he was "guilty," 
without preponderating, the defendant is not entitled to hxve the issue answered 
in its faror, for it nlust ontwrigli 'the contentions of the p aintiff that he did not 
contribute," constitutes reversible error to the defendan's prejudice, being in 
effect an erroneous charge upon the princiyle of comparltire negligence, inap- 
plicable to the case. I b ~ d .  

21. Sc!lligc~zce - Evidence - Qzrcstions for Jvru - Trials-41itomobiles.- 
Where damages for the negligent dril-ing of an automobile is sought in the ac- 
tion, eridence that another m s  clriring the on-ner's car a t  the time, in pursuance 
of his duties as defendant's employee, or about the defendant's business, a t  es- 
cessire sl~eed upon the wrong side of a street, and caused damage to the plniu- 
tiff, ridin:. in the oppositr direction on his motorcycle. w'lere he had the right 
to be, is sufficient to take the case to the jury. FI  eenlalz v. Dalto??, 535. 

22. Same-Burden of Proof-Appeal and Error.-In an  action to recover 
damages, caused to the plaintiff by the alleged negligent driving of the defendant's 
automobile, where the evidence is conflicting as to the ownership of the auto- 
mobile or whether the drirer was a t  the time engaged in I he business of the de- 
fendant, the making out of a prima facie case for the plaintiff does not raise a 
legal presumption of negligence, or cast upon the clefenclxnt the burden of dis- 
proT ing by the preponderance of the el idence his on7nershi 3, or that the machine 
n-as not being operated in his business, or shift the burden of the issue from the 
plaintiti, but raises only an  inference upon which the jury may find the issue in 
the plaintiff's faror. Ibid. 

NEGOTIABLE ISSTRUMENTS. 

See Escrow, 1. 

SEIVLY DISCOT'EREI) EVIDENCE, 

See Appeal and Error. 8. 

SEW TRIALS. 

See Appeal and Error, 2, 8, 21, 51; Contracts, 3, 17; Evidence, 9, 30; Negli- 
gence, 13 ; Criminal Law, 12. 

1. Selc Trials-Verdict Set 4side-Courts-Discretion-Appeal awl Error. 
-The discretion giren by C.S. 301, to the trial judge to set aside a verdict, is not 
an arbitrary one to be capriciously exercised, but reasonably with the view to an 
equitable result in the correct adrnisistration of justice, ant1 will not be reviewed 
on appeal escept in cases of abuse thereof. Bailell v. Mineral Co., 523. 

2. Same.-Where the judge orders a verdict set aside, deeming it to be in 
the cause of justice, and as contrary to the weight of the evidence and in disre- 
gard of his instructions of the law thereon, he is acting within the discretion 
giren him by C.S. 591. Ibid. 
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3.  Sanae - Agreement of Parties - Compromise. -Where the losing party 
moves to set aside a verdict after the trial, as  within the statutory discretion of 
t l ~ e  trial judgc. and the judge intimates he ~vill  grant the motion, but the parties 
agree that he may determine the matter out of the term, in view of attempting to 
(:oi111)romisc the diqmted matter ; and not hearing from the parties the judge re- 
news his previous intimation, aiid sets a time and place for hearing, a t  which 
one of the parties appears and refuses the suggestion of the jurge a s  a basis of 
:i just settlement, his then setting the verdict aside nithin his reasonable discre- 
tion dcals nit11 the record a s  i t  originally stood. and is not an abuse of the dis- 
cwtion given hi111 b ~ .  the statute, C.S. 591. Ibid. 

See Injunction. 2 ;  Removal of Causes, 1. 

NONSUIT. 

Fee Railroads, 1, 2 : Appcal and Error, 22. 40; Carriers, 3 ;  Statutes, 4 ;  Trials, 
l ; Evidence, 13, 28 ; Actions, 2, 4 ;  Contracts, 17 ; Employer and Employee, 4, 9 ; 
1:aseinents. 1, 4 :  Fireq, 1 ;  Pleadings, 4 ;  Homicide, 3, 11 ;  Intoxicating Liquor, 12, 
<.- 
2.). 

So~srtit.-Upon this trial the evidence is held sufficient to sustain a convic- 
i icm. S. C. Clark, 733. 

NOTARY PUBLIC. 

See Deeds and Conveyances, 8. 

SOTICE. 

See Eminent Domain, 8 : Automobiles, 1 ; Drainage Districts, 3 ; Covenants, 
:3 ; Mortgages. 2 : Carriers, 16 : Landlord and Tenant. 6. 

NUISANCE. 

See Eminent Domain, 13. 

I .  Pardon-Parole-Conditions.-Under the provisions of our State Con- 
ctitution and statutes, a "parole" granted b~ the Governor to a prisoner imports 
a conditional pardon, and the Governor may cause his rearrest either upon his 
own admissions, or on such evidence a s  he may require, for violating the condi- 
tions which the prisoner has accepted under the terms of the parole. C.S. 7642. 
7643, 7644, 7749, 7532; Const., Art. IV., sec. 8. 8. 0. Yates, 754. 

2. Same.-The power of the Governor to grant a conditional pardon is gen- 
cmlly subject to the limitation that the conditions imposed must not be illegal, 
immoral or impossible of performance, which do not apply to this case. wherein 
he is only required not to violate the statute lan-, and remain of good conduct. 
Ibid .  

3. Sanze-Brcach op Conditioiw-Where the prisoner has accepted his 
freedom upon the terms of the conditional pardon from the Governor. his breach 
of such conditions aroids the pardon and cancels his right to further immunity 
from punishment. Ibid. 

4. Same-After Expiration of Term of Sentepze-Punishnze,zt.-The essen- 
tial part  of a sentence for a violation of the criminal lam is the punishment for 
the offense committed, and not the time the sentence shall begin and end; and 
where the prisoner has accepted a conditional pardon from the Governor aiid has 



obtained his freedom, the breaking of the condition af tw the term would have 
otherwise expired, affords no legal excuse why he should not be recommitted to 
serve out the balance of his sentence. Ibid. 

PARENT AND CHILD. 

See Libel. 4. 
1. Parent and Cl~ild-4dvancemet~ts.--An advancement is a voluntary and 

irrevocable gift of money or property, real or personal, 'n prcesenti by a parent 
to a child with the intention on his part that it  shall represent a part or the 
whole of his estate to which the donee would be entitled a t  his death. Sobles 2;. 

Dal;cnpo~.t, 207. 
2. San~e-Presuntptio?~?-Do?zo?,'s Intent-Equalitg of Dicision.-The legal 

presuml)tion that when a parent dies intestate he intends an equality of division 
of his estate or property between his children is subject to rebuttal by parol evi- 
dence; and whether the transfer is to be regarded as  a gift, or a sale, or an ad- 
vancement, the ascertained intent of the grantor controls 1s it esisted at  the time 
of the transaction. Ibid. 

3. Same -Deeds and Conve~a)lces -Life Estate IZeser2;ed-Estates.-The 
question as to whether a conveyance of land by a father to his son should be can- 
strued as an advancement or sale is not affected by his reserving to himself a 
life estate therein. Ibid. 

4. S a m  - Evidence - Parol Evidence: - Appeal and Error. - To discover 
whether the transfer of property by the father in his lifetime to his child was 
intended by him as an advancement, gift, or sale, in whole or in part, the circum- 
stances surrounding the interested parties a t  the time may be considered. Ibid. 

5.  Same-Rebuttal.-A substantial gift in prcesenti by the parent to his 
child, by a conveyance of land in consideration of love and affection, or a nominal 
sum, is ordinarily presumed to be an advancement, which presumption may brs 
overcome, or rebutted where it is shown that the transfer had been made for a 
valuable or adequate consideration. Ibid. 

6. Sanle-Questions for Jvru-Tm'a1s.---A father conveyed a large portion 
of his lands to his son in consideration of love and affection, reserving a life 
estate, which deed mas not registered, and made a conve.?ance of other lands to 
a daughter for the same consideration, whirh was afternlards registered and ad- 
mitted to have been an advnncement. Thert'after the donor conveyed to the son 
the same lands he had theretofore conveyed to him, expressing a consideration of 
lore and affection and the sum of $700, receiving back a mortgage to secure the 
purchase-money notes. ~vhich was subqequently canceled of record, followed aftcr- 
nards by a release of the life estate the grantor had reserved to himself ill 
his former deeds. In  an action by the donor's other children to declare the latter 
deed an ndvancement: Hcld, thtx evidence was sufficient to be sublnitted to the 
jury upon the donor's intent. as  to whether the transfer x i s  an advancement or 
sale. in whole or in part;  and lield fwther, that evidence as to the value of the 
7ocus ill quo was erroneously escluded. Ibid. 

PAROL. 

See Trusts. 1 : Deeds and Conveyances. 9 ;  Judgments, 3 ;  Pardon, 1. 

PAROL EVIDENCE. 

See Parent and Child. 1 : Deeds and Conveyances, 3 ,  Escrow, 1 ; Contracts, 
13, 14. 24. 
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PARTIES. 

See Injunction, 2 ;  Estates, 7 ;  Appeal and Error,  9, 11, 22;  Removal of 
Causes, 1 ; Judgments, 1 ; Eminent Donlain, 16 ; Partitiou, 3. 

Pat tics--4ct~o1zs-E'rau(l-Cotztt acts-Spccific Pcrfornzancc-Deeds and Con- 
tic!~awcs-Stattitc of Fratids-Stat?ites.-Tlie plaintiff and another entered into 
a written contract of purchase of defendant's land, sufficient to bind the latter 
under the statute of frauds, C.S. 8SS, and the plaintiff alone brought this action, 
alleging fraud, and seeks to recover back the pa r t  payment of the purchaqe price 
made thereon by himself and the other person interested, who has not been made 
a party:  Held. by his action the plaintiif repudiated the contract and renounced 
his right to specihc pt>rformance, and w c h  other penon having a n  equitable in- 
tereqt in the subject of the action is  a 1Jroper l m t y  nit11 a right to assert such 
equity and to ha re  the entire controversy iettled in one action. C.S. 4.57. Iioldall  
e. Kealtu Co., 425. 

PARTITION. 

1. Pa l  tttm-Salcs for Dt~isto11-Comna~ssiotzcr.s-Colttracts of Sale-Pw- 
chasers-11'1 otlg Rr ports-Xllot~o~t 111 Cause-Statutes.-d commissioner appointed 
for the sale of li~ncl in proceedings for partition, a f ter  confirmation of sale to a 
pr i \a te  ~ ~ n r c h a s c r ,  filed a petition in the t a m e  after notice alleging in effect that  
in addition to the  purchase price he  had repo~ted.  the purchaser had agreed to 
pay a larger sum to include hi\ comn~~ssion. e t c ,  nnd had paid only the  s~naller 
sum, reported and confirnlrd, and refuicd to pa) the balance as  agreed after 
l i a ~ ~ n g  recar etl the deed from the clerk's office, where it had been deposited: 
Held. npon &n~nrrer ,  the alleqations of the petition must be considered a s  true, 
and it \ \ a s  rerer4hle error for the trial judge to sustain the demurrer, and riot 
requiie ml a n \ n r r  to be tiled to set tlle matters a t  i s u e  for the purpose of pro- 
ceeding to cletrrmine the controlersj. C.S. 621. L ~ n i a ~ z  v. Coal Co., 681. 

3. Sa~)zc~-Jrirlr~~~rcr,ts-In~posit~otz ox the Cortrts.-Where the commissioner 
for the p r imte  d e  of lands for division has nithheld from the lmo\~le(lge of the 
co~ i r t  the actual ])rice the pnrcliaqw has agreed to pay, and reported a lesser sum, 
~11ic.h the conrt has confirmed by final jutlqnent, i t  is  a n  imposition on the 
court, ant1 will not concl~lde it from rro]-)enins. the cxqe on the 11etition of the cnm- 
missioner in the cause. after notice, and affording the p r o l w  relief. Ib id .  

3. Pu~~titiotl-Snlcn fo r  Divisio~r-Cr~mmissioi,cm-Colttn~ission.~-A~~rc~~t~zctt 
of Pui~tics-Curr~.ts-R('~~~~t~tx.--Tlie court will not permit the cornnlissioner ant1 
parties in interest in proceedings to sell land for division among tcnants in com- 
inon, to fix anloug tlien~selres without its lino~rledge tlle compensation of the 
con~~nissioner, especially where the interests of minors a r e  inrolved. and impose 
npon tlic conrt by the conmissioner's reporting the pnrclinse price in a net sum 
after d e d ~ x t i ~ ~ g  the agrertl c.om~nissiol~s, i t  b e i ~ ~ g  within tile prorince of the court 
to  allow surh commissii)ns ns it I I I R ~  deem right and proper, and pass upon the 
sufficiency of the l~urchnse ])rice of the lands with all the facts before it. Ibid. 

PARTNERSHIP. 

See Carriers, 10, 12 ;  Allpeal and Error, 22. 

Partricraliip-Trials-Ecidcizce-Q~tcstiono for Jnr!j.-In a n  action to re- 
cmer  on nn account for gaaoline sold and delivered to the one running a qarage 
and another, there n a s  evidence in plaintiff's behalf tha t  he had presented the 
bill to both defendant< and the latter e~c la imed  that  he sllould have been in- 
forll~ed before the account had qotten so large, tha t  "we will straighten it up," 
and that he \ ~ o u l d  qet after his codefrndant about it, with further evidence tha t  
one owned the  building and the other was a tenant therein conducting his own 
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business: Held, sufficient to be submitted to the jury upon the issue of partnership, 
binding both defendants to the payment of the account. Oil CO. v. Ba~iks, 204. 

PAYMENT. 

See Eminent Domain, 8 ; Insurance, Life, 1. 
1. Pa~nze~zt-Duress-Contracts-Evide)zce-Courts-Judicial Notice-War. 

--Where there is evidence that the plaintie, an electric power company, has in- 
duced the defendant, a manufacturer, to scrap and sell the steam power plant he 
was then using and enter into a contract with it for a te1.m of years to furnish 
the electric energy required for the operation of the manufacturing plant, and 
after increasing the price, by agreement with the manufacturer, arbitrarily makes 
a further increase before the termination of the contract, during war conditions. 
and when the manufacturer could not get the electrical power elsewhere, i t  is 
held, the court will take judicial notice of the chaotic conditions prevailing during 
the war, and while the defendant is chargeable for the increase he has agreed to 
pay, the question is raised for the determination of the jury whether the defen- 
dant protesting against but continuing to pay the increase, did so under duress. 
Power Co. v. Nfg. Co., 327. 

2. Same-Actions.-Where a debt has been paid by one under duress in ex- 
cess of that due the creditor under the existence of a contract, the amount in 
excess so paid may be reco~ered by the debtor in his action, there being no con- 
sideration therefor. Ib id .  

3. Payment-Application-1)ebt.-Whe~e a debtor owes two or more debts 
to the same person, the creditor must apply a partial payment thereon in accord- 
ance with the direction of the debtor made a t  or before the time the payment was 
made. Thomas v. Bank, 608. 

4. Same - Trusts - Contracts - Banka and Bankin!/ - Defalcation.-A de- 
faulting cashier of a banlr used a part of the misappropriated funds in his 
father's business, and after the death of the latter, his hctirs a t  law entered into 
a written agreement with the banlr that the administrator repay the amount of 
the default out of the father's estate, to the extent available, and the defaulting 
son by the same instrument pledged certain of his notes and securities to the 
payment of the balance, the whole amount of the repayment not to exceed a cer- 
tain sum: Held, the bank under the terms of the trust was not entitled to credit 
the proceeds of the notes and securities of the defaulting son, beyond the speci- 
fied sum, without the consent of all of the parties to the agreement. Ibid.  

PENALTIES. 

See Appeal and Error, 2 ; S1-atutes, 3 ; Sheriffs, 3, 6. 

PERPETUITIES. 

See Game, 3. 

PERSONAL INJURY. 

See Instructions, 6 ;  Damages, 2. 

PETITION. 
See Easements, 3. 

PLEADINGS. 

See Contracts. 1 ;  Removal of Causes, 2; Evidence, 1 ;  Executors and Ad- 
ministrators, 5, 8 ;  Issues, 2 ;  Injunction, 4 ;  Railroads, 6 ;  Deeds and Convey- 
ances, 7 ; Judgments, 2 ; Trespass, 2 ; Actions, 5. 
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PLEADINGS-Continued. 

1. Pleadings -Interpretation -Lea Fori-Trusts-Fraud-Ezpress Trusts. 
-Where suit is brought here to affect the foreclosure at  a judicial sale of land 
in another state with a trust ez nzalificio, the pleadings will be construed under 
our o\rn decisions, the lex fori, as  to whether the allegations are sufficieut to al- 
lege a constructire trust, liberally construed, or only an express trust: Held, in 
this case, a constructive trust was sufficiently alleged to be shown. McNiilch G. 
Trust Co., 34. 

2. Plcadzngs - Ametid~rzents - Actions-Statutes-Limitation of Actions.- 
The principle by which a new cause of action may be introduced by amendment 
to the original coniplaint must be construed in connection with the right of the 
defendant to plead the statute of limitations, where the alnendrnent in question 
amounts to a departure in pleading. Capps o. R. R., 182. 

3. Plcad~t~g~-Co?tti.acts-Torts-Co~~siste~~cy.-Wl~ere the complaint in an 
action for damages alleges that the defendant wrongfully dug a canal so as to 
interfere with plaintiff's right of ingress and egress to and from his lands, with- 
out providing a passway thereto, and it appears that the defendant had the right 
to dig the canal under agreement with the plaintiff. which he has set up in his 
answer. the allegntiou in the replication that the defendant had failed to con- 
struct the road as agreed is not inconsistent with the allegation in the complaint, 
upon tlie theory tlint the former alleqed a cause e r  delicto and the latter ex coil- 
tractu, the alleged tort being founded upon the alleged breach of contract. Berry 
G. Lumber Co., 384. 

4. Sanzc-Soi1suit-Ttials.-\Vliere there is a variation between the coni- 
plaint alleging a cause founded upon tort, and a replication alleging it  to hare 
arisrri cx contractri, tlie fornier relating to the latter, it is a proper subject for 
sprcial instruction upon the supporting evidence, and not a valid cause for non- 
suit. Ibid. 

3. PIcadl~!c/s-Debt-Judgttzc?~f-Defalilt Fit~al.-A conlplaint alleging a 
money demaud for a sum certain with an express promise to pay is sufficient to 
sustain a judgment by default final for tlie want of an answer. C.S. 595. Thomp- 
son v. Dlllingkanz, 566. 

6. Same-Clo7is of Court-Statutes-Constitutio~ml Law.-C.S. 373, au- 
thorizing a judgment by defnult final for the  ant of an answer before the clerk 
of the c40nrt is not an mlcomtitutional interferrnce wit11 the judisdiction of the 
judge of the court, the clerk being a corn~~onent 11art of the Superior Court. and 
the exercise of the power of the judge being recognized and preserved by the 
rlglit of appeal. Ibid. 

POLICE POWERS. 

See Licns. 1. 

POSSESSION. 

Sre Liens. 3 ; Landlord and Tenant. 1 : Corenants, 1 ; Intoxicating Liquors, 
2, 4, 21, 23; Criminal Law, 20. 

POWERS. 

See Eminent Domain. 6 ; Wills, 6 ; Tasation, 1 ; Courts, 7 

PREFERESCES. 

See Receivers, 1. 
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PREJUDICE. 

See Appeal and Error, 6, 21. 51 ; Homicide, 1 ;  Railroads, 3 ;  Evidence, 30 ; 
Negligence, 6 ;  Courts, 5 ; Criminal Law, 13 ; Instructions, 14. 

PRElIEDITBTION mD DELIBERATION. 

See Homicide, 16, 18. 

PREMIUM. 

See Insurance, Life, 1. 

PRESUMPTIONS. 

See Appeal and Error, 6, 33, 57;  Trials, 4 ;  Parent and Child, 2 ;  Criminal 
Law, 19, 20; Instructions, 4 ; School Districts, 16; Const tutioual Law, 20 ; In- 
toxicating Liquors, 2, 21. 

PRIMA FACIE CASE. 

See Negligence, 1 ; Elections, 1 ; Railroads, 2 ; 1ntoxica.ting Liquors, 23 ; Car- 
riers, 3 ;  Easements, l ;  Covenants, 3. 

PRINCIPAL AND AGENT. 

See Automobiles, 1 ;  Carriers, 13; Contracts, 8, 10, 21, 26; Banks and Bank- 
ing, 1, 3 ;  Beneficial Associations, 1 ;  Compromise and Settlement, 2. 

1. Principal and Agent-Contracts-Promise of Agent-Benefits Receieed- 
Estoppel.-The foreign principal is answerable for the prcmise of its superinten- 
dent in charge of local construction, to pay an additional price to a material fur- 
nisher for a change in material from that originally specified, and is estopped by 
receiving the benefit to deny the validity of such promises. Lane v. Engineering 
Co., 307. 

2. Principal and Agent. Westbrook u. McCrary, 672. 

PRINCIPAL AND SURETY. 

See Attachment, 2, 3 ;  Judgments, 4, 5. 

PRIVITY. 

See Cities and Towns, 7, 8, 0; Liens, 2, 5. 

PROBATE. 

See Public Officers, 1 ;  Deeds and Conveyances, 8, 12, 14, 

PROCEDURE. 

See Eminent Domain, 3, 11; Removal of Causes, 2 ;  Appeal and Error, 60; 
Judgments, 7. 

Procedure-Supreme Court-Rules of Court-ConstZtzltional Law.-The pro- 
cedure in the Supreme Court is vested by constitutional authority entirely with 
tb" Court, without power of the Legislature to modify it. 8, v. Johnson, 730. 

PROCESS. 

See Actions, 6, 7 ;  Bppeal and Error, 25. 
1. Process-Summons-Alias-Continuity-Actio-he failure of service 

of the original summons in an action must be followed by alias or pluries writ or 
summons successirely and properly issued in order to preserve a continuous single 
~pt ion referable to the date of its issue, for otherwise it  is a discontinuance as to 
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the defendant; and another summons served after the break in the chain is a new 
action. Hafch 6. R. R., 618. 

2. Sanze-Statzttes.--In an action to recover damages for the death by 
wrongful act, required by the statute to be brought within a year, C.S. 160, the 
process officer failed to make n valid service upon an agent of defendant corpora- 
tion, by not leaving a copy of the process, and after the return term served the 
first summons on the defendant's president, and at  the same time another process, 
marked by the clerk "alias original" summons, without anything in the second 
summons to indicate its alleged relationship to the original : Held, the service of 
the first summons being fatally defective, and the last not conforming to the 
law in respect to the iscuance of alias summons so as to relate back to the 
original, the service upon the defendant's president after the period fixed as a 
condition to the right of action, is fatally defective. and the plaintiff cannot re  
cover. D i d .  

3. Same-Wrongful Death-Appearance-1Paiz;er.-Where the original ser- 
rice on a corporation is fatally defective for failure of the process officer to leave 
a copy of summons with defendant's agent as required by the statute, and an- 
other summons has been properly served on the defendant's president, but without 
preserving the continuity of the process, in an action to recorer damages for a 
wrongful death under the provisions of C.S. 160: Held, the appearance of the de- 
fendant to resist recovery upon the ground that the plaintiff had not brought his 
action within the year, is not a voluntary appearance, and will not amount to a 
waiver of service of process that period, as  to the first summons, the ser- 
rice of the second summons being valid, and it being permissible for the defen- 
dant to await the plaintiff's evidence upon his allegation that he had brought his 
action within the time required by the statute as a condition annexed to his 
right thereof. Ibid .  

PROFITS. 

See Landlord and Tenant, 7 ;  Municipal Corporations, 4. 

PROFIT A PRENDRE. 

See Game, 2. 

PROHIBITION. 

See Eminent Domain, 3 ;  Intoxicating Liquor, 10; Homicide, 1. 

PROMISE OF MARRIAGE. 

See Seduction, 1. 

PROOF. 

See Judgments, 4 ;  Actions, 2 ;  Covenants, 3 ;  Larceny, 1, 

PROPERTY. 

See Eminent Domain, 4 ;  Taxation, 1 ;  Attachment, 3. 

PROSECUTION. 

See Criminal Law, 3 ;  Elections, 3. 

PROTECTOGRAPH. 

See Banks and Banking, 4. 
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PROXIMATE CAUSE. 

See Carriers, 6 ; Employer and Employee, 14 ; Fires, 2 ; Negligence, 18 ; Dam- 
ages, 2 ;  Instructions, 8. 

PUBLIC-SERVICE CORPORATIONS. 

Public-service Corporations-Corporations-Contracts--Increase in Charges 
--Corporation Commission.--Where a public-service corporation desires to in- 
crease its charges for electrical energy furnished to the owner of a manufacturing 
plant over those agreed upon by contract, it is the duty of the furnisher of the 
power to ayply to the Corporation Commission for the r:ght to charge the in- 
crease, and cannot otherwise raise the rate to the manufacturer, whose rights are 
acquired under the contract, without his assent. Power Go. v. Mfg. Co., 328. 

PUBLIC USE. 

See Eminent Domain, 1, 4, 

PUBLIC OFFICERS. 

Public Oflcers-WonzenJustices of the Peace-Deputy Clerks-Deeds and 
Conveya~~ccs-Probate-Adjudication-Registration-Statules.-A woman is qual- 
ified to act as  a notary public since the adoption of the amendment to the Con- 
stitution of this State, Art. T'II, see. 7 ;  and also to pass upon the proper probate 
of a deed to lands, and make a valid certificate for its reg~stration, when thereto 
deputized by the clerk of the Superior Court under the provisions of our statutes, 
C.S. 035, 3306. Preston v. Roberts, 62. 

PUNISHMENT. 

See Intoxicating Liquors, 15; Jud-vments, 16; Pardon, 4. 

PURCHASERS. 

See Deeds and Conveyances, 6, 16;  Judgments, 3 ;  Partition, 1. 

RAILROADS. 

See Appeal and Error, 2, 23; Carriers, 1, 14, 17; Instructions, 6 ;  Cities and 
Towns, 1, 6 ;  Courts, 1;  Judgments, 1. 

1. Railroads-Weglige~~ce-Evidence-Nonsuit-Statu'es-Comparative Neg- 
1igolce.-In an action to recover damages of a railroad company for negligent in- 
jury caused to its employee, there was evidence tending to show that plaintiff, 
while performing his duty as a switchman, coupled a car attached to defendant's 
locomotire, while not in motion, and the injury was caused by the sudden move- 
ment of the locomotive by the engineer, without a signal from the plaints ,  con- 
trary to custom or practice, and crushed the plaintiff's foot between the bumpers 
on the cars, causing the injury complained of: Held, t h o ~ ~ g h  there was evidence 
of contributory negligence, its establishment would not be a complete defense, 
under the provisions of our recent statute, C.S. 3467, applying the principle of 
comparative negligence in such cases; and upon motion to nonsuit, evidence that 
the engineer properly acted on the signal of another employee will not be con- 
sidered. Laulna 2;. R. R., 74. 

2. Railroads - Burnings - Fegligence-Sparks from Locomotice-Evidence 
Prima Facie Case-Questions for Juru-Trials-Nonsuit.--A prima facie case of 
negligence is established against a railroad when it is shown that a spark es- 
caping from its locomotire burned plaintiE1s property. Cotton Oil Co. 2;. R. R., 96. 

3. Sanzc-Instructions-Appeal and Error-Prejudicial Error.-When such 
prima facie case is made out, it is sufficient, nothing else appearing, to warrant 
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RAILROADS-Continued. 

a finding for the plaintiff on the issue a s  to negligence, but i t  is not conclusive. 
The defendant may or may not introduce evidence in rebuttal a t  his election; but 
the defendant is not required to disprove negligence on its part. Throughout the 
trial the burden of the isbue remains with the plaintiff. Ibid. 

4. Railroads - Employer and Employee - Commo cc-Federal Employers' 
Liabality Act.-In an action to recorer for the wrongful death of the plaintiff's 
intestate under the Federal Employers' Liabili6 Act, i t  must be alleged and shown 
that the intestate, when the injury occurred causing his death, mas engaged in 
the course of his enlplo~nlent in doing some act in relation to interstate corn- 
merce, as  well as  that his employer was a h  therein engaged with regard to the 
subject-matter of the action. Capps c. R. R., 181. 

3. Sanze- Statutes-Courts-CottPiet of Laws4z~risdiction.-The Federal 
Employers' Liability Act, in its application to a recovery of damages of a rail- 
road company for a wrongful death, operates in relation to interstate commence, 
while a State statute, not in accordance therewith, operates in relation in intra- 
state commerce, the jurisdiction of each being ewlusive in its respective field. 
Ibid. 

6.  same - Pleadings - Amendments - Actiom - Conditiow-Precedent 
-Li?nitation of Actions.--Where a State statute gives a right of action to the 
personal representatives of the intestate against a railroad company, for a wrong- 
ful death not existing either under the common law or the Federal Employer's 
Liability &4ct, upon the express condition that action be commenced within twelve 
months therefrom, the lapse of the statutory time not only bars the remedy but 
destroys the liability; and where the plaintM has erroneously alleged a cause of 
action under the Federal statute alone, and attempts, after the expiration of the 
twelue months, by amendment, to set up a cause under the State lam, the amend- 
ment will not relate back to the commencement ot the action, but will be regarded 
in effect a s  a new and independent cause, the right to which the plaintiff has 
lost by his delay. Ibzd. 

7. Railroads-Employer and Emplo~jee-Jlaster and Servant-Federal Enz- 
ploycrs' I~iabi l i t l~  Act-Statutes-Wro~tgf~il Death-finzitation of Actions-Con- 
clitions Prcccde?zt.-A statute of Virginia Save a special right of recovery against 
a railroad for wrongful death upon condition of bringing action in twelve 
months, or upon action brought and terminating without adjudication of its 
merits, i t  required the plaintiff to bring his second action within bal- 
ance of the period that may then remain of the stated time. In plaintiff's action 
in our courts. a n  amendment under defendant's objection was allowed plnintifl' 
to his original cause laid under the Federal Employers' Liability Act, thereafter 
removed to the Federal Court, n7hich held the plaintiff, not having brought his 
action in twelve months, had lost his right under the Virginia statute, and fur- 
ther holding that the cause did not lie under the Federal law. Plaintiff then took 
a voluntary nonsuit, and within twelve months brought his action in our State 
court solely under the Virginia statute, whereunder t l ~ e  cause thereof had arisen : 
Held, by the voluntary nonsuit, and the lapse of time, plaintiff's right under the 
statute sued on had been lost by him. The construction of the Virginia courts of 
the statute in question is applied herein. Ibid. 

RAPE. 

See Criminal Law, 14, 16, 17; Jury, 1. 

RATIFICATION. 

See Compromise and Settlement, 2. 
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REAL PROPERTY. 

See Guardian and Ward, 2. 

REASONABLE DOUBT. 

See Instructions, 16. 

REBUTTAL. 

See Parent and Child, 5. 

RECEIVERS. 

See Appeal and Error, 10, 11 ; Equity, 1 ; Attachment, 2. 
Receivers - Clerk Hire-Preference-Statutes-Creditors' Suit-Deeds and 

Conveya?tces-Assiglzmcnt for Creditors.--No preference is given either a t  com- 
mon law or in equity, or by statute, for clerk hire in a stor,? for services rendered 
prior to the appointment of a receiver for the owner, on application of creditors, 
C.S. 859, 860, 1113(6), and no permissible interpretation therefor can be derived 
under our statutes applying to a voluntary assignment for the benefit of creditors. 
C.S. 1600, 1618, or the other sections of chapter 28. Mfg. Co v. Turnage, 137. 

RECEIVIKG STOLEN GOODS. 

1. Recci~ing Stolen Goods-Lamenp-Indictment-Ei)idence-Questions for 
Juru-TI-ids.-Where there is evidence that a colored nurse has stolen a dia- 
mond from her employer, which was missing on the night she spent in the house 
of her codefendant charged with receiving, and that her codefendant sold the 
diamond for about one-tenth of its value on tlie morning following, is sutficient 
of his receiving with knowledge that the diamond had been stolen to sustain a 
verdict convicting him of the offense. S. c. Hauser, 769. 

2. Same-True Owtlcr-Where there is e~idence that the codefendant in an  
action for larceny knew that a diamond had been stolen and that he had himself 
stolen it f rou  the thief, it is immaterial whether he had stolen i t  from the thief 
or the true owner, both acts being against the right of the tiwe owner, and charge- 
able in the saine bill as parts of tlie same illclgal asportation. Ibid. 

RECORDS. 

See Appeal and Error, 11, 20; School Districts, 16 ;  Hibeas Corpus, 5.  

REFERENCE. 

See Sppeal and Error, 27, 20. 30, 31, 32, 34, 35, 36; Daeds and Conveyances, 

REFORIIATION. 

See Seduction, 2. 

REGISTRATION. 

See Public Officers, 1 ;  Mortgages, 3 ;  Dceds and Conveyances, 12, 14, 16. 

REHEARISG. 

See Bppeal and Error, 6. 

RELATIONSHIP. 

See Husband and Wife, 1, 4, 5, 8 ;  Marriage, 1. 

REJIAINDERS. 

See Deeds and Conveyances, 2. 
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REMAXD. 

See Appeal and Error,  60. 

REJIEDIES. 

Spe Injunction. 11; Landlord and Tenant, 3. 

RE1\IOTTBL O F  PROPERTY. 

See Guardinn and Ward, 1. 

REMOVAL O F  CAUSES. 

1. Re~izoval of Ca~tses-Ttansfcr of Causes-Vexr~e-Partics-Nonresidents 
-Staflitcs-The county of the residence of the defendant, in a n  action upon al- 
leged breach of contract, by a nonresident  lain in tiff, is the proper renue. C.S 469, 
470, 637. Cotton Ozl Co. v. G~zmes, 97. 

2. Same - Courts-Clerks of Court-JUT isdictio~z-Procedure-Plea(Ii~~gs.- 
Where the clerk of the Superior Court orders the action upon contract removed 
to the county of the defendant's residence, and the pl'tintifl', a nonresident, has  
aplrealed therefrom to tlie judge, who in term orders the cause transferred and 
the defendant has complied with tlie rquis i tes  of the statute in filing a written 
motion in apt  time. the action of the tna1 judge 1s a ralid exercise of his juris- 
dictional authori@. I b ~ d .  

3. Rcrnovul of Causes - Transfer ofi Ca~iscs-Jfofions-Statutes-Courts- 
J~irisdz~tzot~-CZrrh.S of Court-TVi-lting--1ppcal-Appeal and Error.-Where the 
defendant has filed, in apt  time with the clerk of the court a niotion, with prayer 
for the disnii~sal  of tlie action, but based u l~on  cufficient allegations of improller 
renue. wliereul~on the clerli orders the cause removed to the  groper county and 
the plaintif't appealed to the Superior Court, and the judge a t  term orders the  
cause remnred, the fact  tha t  the d e f ~ n d a n t  firqt moled to dismiw under the  
written motion doeq not affcct the authority of the judge to order the cause re- 
mored, and on appeal to the Supreme Court a statemeut of record tha t  defen- 
dant filed a n r i t t r u  motion to dismiss, negatives the exception tha t  it was a n  
oral  motion. not in conformity n i t h  the  requirements of the statute. Zbid. 

4. lZ~t i10~a7 of C a u ~ t s  - T r a ~ ~ s f c r  of C ~ I I S C S  -~4~tio1ls-Ve1rue-St(Cfutes- 
La1rd.~-C~ftrtcs-T1t7~.-T~~iere the o\vner of lands has  sold them a t  public sale, 
hy a plat flloninf ~ a r i o u s  divisions thereof, and the purchaser of two of them 
hrings *uit to set aciile the transaction and to cancel certain of his riotcs given 
for the defcr~wl  pnmei i t  of the purcli:~ce price, alleging a fmudnlent representa- 
tion h r  tlie on-ner a. to the qunntitg of larid in diipute in one of these lots, witli- 
out vhich he n ould not ha1 e l~urchasecl, tlic controrersy inrolres sucli ml interest 
in the L~nils a \  required hg C S. 463, to he brought in the county where the land 
is situated, f ir ing the onner  the right to sl~ecific l~erfornlance shonld he su.tain 
h i i  defenie. nntl on motion aptly and properig made, it will be reinooed to the 
proper county n h e n  the suit has been brouqht in another county from that  
n h e r r i l ~  the land is situated. T'n!rglrai~ r .  ra!li?z. 315. 

5 .  R c ~ ) ~ o v n l  of Caltrcr - TI ansfcr of Ca~rses - .Trrror.s D r a l o ~  f tom Other 
Co~r~ltlc.c-Cozit t ~ - D ~ c c  I ~'t~o?~-Stat!rtcc.-The trial jndze. when refucin: de- 
fentlnlit's ~ ~ ~ o t i o n  to iwnore an  artion for homicitle to nnother connty. mar ,  in 
the exerciie of his iound (1ii;cretion. hal-e the jurorq sunmioned from any adjoin- 
ing  count^. or from any conntg in tlie s~uire jiidicial district. or ha re  the jurors 
d r a n n  from the jury box of such county. C.S. 473. b'. v. Ki~r tu id ,  709. 

RENT. 

Pee Deedi and Conveyances, 4 ;  Landlord and Tenant, 3. 
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REPAIRS. 

See Negligence, 1. 

REPLY. 

See Appeal and Error, 54. 

REPORTS. 

See Appeal and Error, 11; Partition, 1, 3 ;  Taxation, 1. 

REPUTATION. 

See Evidence, 24. 

REQUESTS. 

See Appeal and Error, 7 ;  Instructions, 2, 10. 

RESALE. 

See Contracts, 5, 6, 7. 

RESERVATION. 

See Game, 2, 5, 7, 8 ;  Deeds and Conveyances, 6. 

RES GESTAE. 

See Criminal Law, 23. 

RES IPSA LOQUITUR. 

See Negligence, 1, 2, 3. 

RESISTISG OFFICER. 

See Arrest, 1, 2 ;  Criminal Law, 23. 

RES INTER BLOIS ACTA. 

See Evidence, 12. 

RESPONDEAT SIT'ERIOR. 

See Negligence, 15. 

See 

See 

See 

See 

See 

See 

RETROACTIVE LAWS. 

Constitutional Law, 9. 

REVOCATION. 

Contracts, 8. 

RIGHTS. 

Liens, 3 ; Game, 3, 8 ; Appeal nnd Error, 69 ; COUI ts, 8. 

RIGHT OF WAY. 

Appeal and Error, 23. 

ROAD DISTRICTS. 

Roads and Highways, 3. 

ROADS ASD HIGHWAYS. 

Constitutional Law, 2 ; Eminent Domain, 9. 
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ROADS AND HIGHJTATS-C~?I~~II~C~(~. 

1. Roads and Hi,qhu:a~s-Co~zdemnatio~D~~elli~tgs-Trees-Yard~-Legi~- 
Tutiu~~-~rlcts-Co~istitlltio~l Lax.-Unless prohibited by the Constitution, the  
power of the State to appropriate private 11rol)erty to public use extends to every 
specirs of 1)rol)crty u-itllin i:s terrilorial juriedic.tioli, and \vl~ere a public-local ac t  
creates a county highway district and givw to it, broadlj- and without restriction, 
the right to con~ lc~nn  private property for highway purposes, the l m w r  so giren 
 ill include dwelling-houses, trees and yards of the o\\-ners of land lying upon 
the roadway, ~uiless such power is excluded under general or other State laws 
applicable. Cli f ton c. Highrca!~ Cam., 211. 

2. Sanzc - Ge,tera2 Lazcs-Rest~.ictio~ts-Statutes.-The Public-Local Laws 
of 1921, ch. 447, creates the Duplin County Highway District, giving it general 
powers of condemning lands for road purposes without reserratioil, and tlie gen- 
eral  statutes not being applicable, i t  is held tha t  the general right to condemn for 
the purposes designated does not exclude the dwelling. trees, or yards of the pri- 
w t e  om-ners. as  in other specified instances. C.S. 706, 714, 3668, 3669, 3746, and 
ch. 70, Art. IV, sec. 2. Ib id .  

3. Itoadx am7 Hi{/h~ca~s-Road Districts-Boi~ds-Tuxatio~~-Si~7X:i?~g Fund 
-I?rtcrcst-Statutes.--Where the Legislature has created a special township 
road district and authorized the county coniinissioners to issue bonds, and for  
the purpose of providing for the "payment of said bonds and the interest thereon, 
and for the  construction. improvement, and maintenance of the roads of said 
to\~nship," to levy a special tax  of not less than 2.5 cents nor more than 7.5 cents 
of tlie $100 11-orth of l~roperty, the act, by the use of the words "to p r o ~ i d e  for 
the  paynleut of said bonds." does not authorize a present t a s  levy for the ac- 
cumulation of a sinliing fund for the retirement of the bonds a t  their maturity 
forty years hence, but the bonds a r e  valid. Where the comnlissiouers have levied 
a t a s  for the purpose of creating an  unauthorized sinliing fund, in addition to 
what is required for the interest, an  injunction \ d l  lie as  to this difference; and 
the  judgment of the Superior Court properly restricted the conlniissioners to levy 
a t a s  sufficient only for tlie payment of interest. Cooper- r .  Colnrs., 231. 

RULES. 

See Deeds and Conveyances, 1; Employer and Employee, 1 ;  Dalnnges, 1 ;  
Intoxicating Liquors, S. 

RULES O F  COURT. 

See Appeal and Error,  3.5, *56: Procedure, 1. 

RULE O F  THE PRUDENT MAX. 
See Contmcts, 3. 

RULE IN SHELLEY'S CASE. 
See Estates, 2, 3. 

SAFE PLACE TO 
See Em~iloyer and Employee, 2, 17. 

SALARY. 
See Constitutional Law, 4, 6. 

SALES. 

See Dower, 1 ;  Partition, 1, 3 ;  Vendor and Purchaser. 1; Deeds and Conrey- 
ances, 11, 14;  Estates, 6, 8, 9, 1 0 ;  Guardian and TVard, 2 ;  Intosicating Liquors, 
23, 2-1. 
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SATISFACTION. 

See Mortgages, 3 ;  Homicide, 17. 

SCHOOLS. 
See Constitutional Law, 10, 12, 16, 15. 

SCHOOL DISTRICTS. 

See Statutes, 5, 6. 
1. Scl~ool Dlstrict - Consolidated Districts-Statutes-Taxation-Constitu- 

tional Law.-Under the provisions of C.S. 5469 et seq., and ch. 179, sec. 1, of the 
Laws of 1921, the county board of education has a constitutional right to con- 
solidate and establish local-tax districts and special-chartered districts "for school 
purposes," when the esisting rates of taxation therefor are the same. Paschal v. 
john so?^, 129. 

2. Same-Electio~zs-App.oca1 oJ Voters.-Special school-tax districts, or- 
gauized and esercisiug governmental functions in the r~dministration of the 
school laws, are quasi-public corporations subject to the constitutional provisions 
in restraint of contracting debts for other than necessary purposes, except by 
the vote of the people of a given district, Const., Art. VII, see. 7 ;  and, semble, 
that where an  existent tax and nontax district are theremder consolidated, i t  
would require the submission of the question to those liviig within the district 
thus formed, but outside of the district that has theretofore voted the tax. Const., 
Art. TII,  see. 7 ;  C.S. 5630. Ibitl. 

3. Same-Bonds.-Where there has been a valid consolidation of local-tax 
school districts, having an  equal tax rate for the purpose, by proper proceedings 
under the statute the new district may then approve the question of an additional 
special tax, and where this has been done under the authority of a valid statute, 
and an  issue of bonds properly approved by the voters, suth bonds are constitu- 
tional and valid. Ibid. 

4. Samc-Corporatio?~.s.-I'ncler our statutes, in general terms, relating to 
special school districts, apparently all of then1 within the Ra te  are incorporated 
and given powers and duties in reference to the issue and 2ayment of bonds for 
school purposes, by the board of trustees, when approved by the voters of the 
particular district upon an election duly held for the purpo13e; the term board of 
trustees, including the principal or governing body, by whatsoever name called, 
C.S. 360 ; Laws 1920. c11. ST ; Laws 1021, chs. 244 and 133 ; z nd where two special 
school districts, having n i l  equal rate of taxation, have bevn consolidated under 
the provisions of C.S. 6469 ct seq.; Laws 1921, ch. 179, se:. 1 ;  such district so 
consolidated may issue valid bonds for the purposes stated, ~vhen it has complied 
with the oppropriate qtatutes. Ib id .  

.5. School Districts-Taratioi~-Co7~solid11tio~z-Statz~te~-Konlocal Taa Dis- 
tricts-Elcctio~~s-Co~~stit?ctioi~al Lnzc.--The combination or consolidation of local 
school t a s  districts with territory that has not voted a spwial tax for the pur- 
poses of schools innst fall wit11in thc l~rorisions of C.S. Z30, whereby the pro- 
~ ~ o s e d  llen tmitor;\  is required to vote separotcly upon the que~tiou of taxation, 
in coufor1iiit~- nit11 our Cointitution, Art. V I I ,  see. 7. Perru v. Co~)tix, 387. 

6. Scl~ool Distrirts - Co~?soltdatioiz - statutes -Taration-Outlui~lg Terri- 
t o r i ~ - E l c c f ~ o i ! - C o ~ ~ s t ~ t ~ ~ t i o ~ z a l  Lalo.-The application of the prorisious of C.S. 
5.726, to the forinntion of nrlv loci11 ccllool t a r  districts withont regard to town- 
ship lines, etc.. rcferq l1rin1:~ril~ to inshnces where new districts are created or 
fornled. as therein prescribed, out of territory exclusive of special tax districts, 
or out of tprritory havinq the mile  status throughout its eitirety, in relation to 
the then esisting school t a s  or taxes, so as to give every roter a fair chance, un- 
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influenced by other considerations, to declare n-it11 his ballot whether or not he 
wishes to be taxed for the creation and mailitenance of the district proposed. Ibid. 

7. Same-High Sc1~ools.-In this case is presented the question of a com- 
bination of several local school tax districts with a further territory within which 
no special school tax has been voted, C.S. 5330, and the question of the establisli- 
ment of a central high school for a giren township, under C.S. 5611, is not pre- 
sented. Ibid. 

8. Santc--411zc1~Zato1y Statutes.-The authority giren the county board of 
education to redistrict the entire county or part thereof, and to consolidate school 
districts, etc., C.S. 6473, is amended by Public Laws of 1921, ch. 179, providing, 
among other things, for such consolidation of existing districts under a uni- 
form rate of taxation not esceeding the lowest in any one district, meets the 
requirements of our Constitution, Art. VII,  sec. 7, but to the extent the amenda- 
tory statute permits consoliclation of local school tax districts with adjacent ter- 
ritory or local schools that hare never voted any tas ,  the provisions of C.S. 5530, 
must apply so as to permit those living in such proposed new territory to vote 
separately upon the question of taxing themselves for the purpose. Ibid. 

9. Sanzc.-The provisions of Public L a m  of 1921, see. 1,  ch. 179, authoriz- 
iilg local school tax districts "to vote special tax rates for schools on the entire 
district according to law" apply to future lei-ies after the consolidation of the 
original districts, or after the unification of the different tax rates hare been 
affected in accordance n-it11 our organic and valid statutory law in pursuance 
therewith. Ibid. 

10. Same-Eqml Taratio?rDebt.-Where the county board of education, 
acting under the provisions of C.S. 5473, amended by Public Laws of 1921, ch. 179, 
attempt to consolidate a local school tax district with nonlocal tax districts, 
semble, C.S. 5331, 5632, would apply, m-hereunder no such special t a s  district may 
be establislietl "when it is in debt in any sui~i  whatsoerer" : Hrld, thcrc should 
be an election held separately for the voters of the new territory to pass upon 
the question of taxing themselres, for the purposes of the proposed district under 
tlie prorisions of C.S. 6630. Riddle v. Czmberland, 180 N.C. 321, cited and dis- 
tinguished. Ibid. 

11. Scl~ool Districts-Creation of Districts-Combination of Districts.-C.S. 
6526, proriding for the creation of a special school tax district by the county 
boiird of education without regard to ton-nship lines, upon an  election to be held 
n7ithin the proposed district, after notice, etc., refers to territory haring no spe- 
cial srhool tax and has no alglication to the enlargeii~ent of such district under 
the provisions of C.S. 5.730. wherein one or niorc school tax districts have already 
been established and there is othcr conlingnous territory sought to be irlcluded 
which has i ~ o t  voted any sl~ecial school tax. Hicks 6. Coml's., 394. 

12. Ganzc - Out7!1irtg Territory - T'otr of the Electors-Elcctio?zs.-TTliere 
one or more special school tax districts h a w  bew estahlislied under the pro- 
risions of our statutes applicnbl~. such districts ma)- not esteild their territory 
to inc l~de  other districts and adjacent territory thnt hare not rotcd a special 
tax, n-ithout tlie question haring first hem snhmitted to and al~l,rored separately 
by the rotem of the ont lyi~~g rcrritory, arid giving theu~ the right to indepeu- 
dently ileternrine for t l l ~ r ~ ~ , ~ c . l ~ - e s  w1!c8tlter they ~ha11 he spcci;~llg tnsed. in the 
an~ouiit 11ropos~~l. C.S. .5.7::0. The tlistinction between Riddle v. C~r~~~bcrTwnd, IS0 
N.C. 321, and Perru z. C'onws., cci!tc, 387, and this case, shown and conlrueutetl 
nlron by TT7a71;cr, J. Ibitl. 

1 Ra~nc-B1llu1.(/c?1~~?1t of Existing Distl.ict.-In proceedings to establish a 
special school tax district untler the provisions of C.S. 3320, it appeared that 
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therein was included several local tax districts already established, and also 
territory wherein no special tax had been voted, and the proceedings were prop- 
erly instituted by only one of these local school tax districts: Held, the proceed- 
ings were for tlie enlargement of the petitioning local tax district, and required 
that the others therein should also hare  proceeded requlz rly under the statute 
and that the electors i11 the proposed part that had not voted a special tax be 
permitted to vote separately upon the question of the con emplated increase for 
the designated purpose. C.S. Z3.60. Ibid. 

14. School D~stracts-Discretion of Board-Courts-I zjunction.-The courts 
mill not interfere with the control and super~ision of the county board of educa- 
tion in the esercise of its stntutory discretion given in the formation of school 
districts and their consolidation, or intervene in behalf of any one who supposes 
himself to be aggrieved by their action therein, escept upon a clear showing that 
it was acting contrary to lam, and then they will only restrain its action to the 
e ~ t e n t  necessary to Beep i t  within the law and the rightful esercise of its powers. 
Dacenport v. Board of Educatton, 350. 

15. Sarne-Con~bi?!ation of Districts-Location of Scr~oolhouses.-A school- 
house in a special scliool tax district of a county hnving been burned, the county 
school board consolidated this with another such special dickrict, made provisions 
for the lower grades in tlie first district, and arranged for the attendance of the 
higher grades at  the schooll~ouse in the district with which i t  had been consoli- 
dated; and the t a~payers  of the first district sought in t l~eir  suit to enjoin the 
action of the county board ~11011 the ground of inconvenierce, etc., of the higher 
grade of children attending the school in the enlarged dist-ict. I t  appearing that 
the tax rates of tlie two districts were the srune, and that the board was in the 
esercise of its legal right in making the comolidation, tt it# held that the county 
board was in the lawful esercise of its discretion given them by the statute, and 
the courts will not therewith interfere. Ibid. 

16. Saw-Appeal and Error-Presltmptions-Pindinj7s of Fact-Record.- 
Where the judge of the Superior Court has refused to grant an injunction against 
the esercise of the statutory discretion of a county boarc of education in con- 
solidating two special tax school districts within the courty, arranging for the 
attendance at  various scl~oolhouses for the lower and upper grades of the children 
of the district, but has found no facts upon which he has based his rulings, his 
action will be presumed as correct on appeal, it being for the appellant to show 
error, and on appeal the Supreme Court will assume that he has based his con- 
clusion of law upon affidavits and other evidence appearing of record that fully 
support them. Ibid. 

17. School District - Bonds-Taxation--Statutes-Szr bstantial Compliance. 
-Where tlie provisions of a public-local law hare been s t r  ctly complied with as 
to consolidating the school districts of the county, for acquiring school sites, build- 
ing and repairing schoolhouses thereon, and for an issuarce of bonds therefor, 
upon the petition of one-fourth of the voters of the consolidated school district to 
the county commissioners. endorsed by the board of education, except that the 
petition was signed before the order of consolidation had been made, the sign- 
ing of this petition beforehand, and presented as the statute required, is not of 
the substance, and will not alone render i n ~ a l i d  the bond!; issued upon the ap- 
proval of the voters of the consolidated district. Wilson v. Contrs., 638. 

18. Scl~ool Districts - Statutes - Specid Statutes-1:xceptions to General 
Laws.--Where the provisions of a special statute, authorizing the consolidation 
of school districts within the county, have been complied with, objection to the 
validity of the issue on the ground that the order for them election was too in- 
definite as  to specifying the amount of interest to be paid thereon under the re- 
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quirement of our general statutes, C.S. 5676 et seq., is untenable, for both the 
local and the general law having bee11 passed at  the same session of the Legis- 
lature, and being in force at  the same time, the local law will prevail as an es- 
ception to the general law. Ibid. 

SEARCH AND SEIZURE. 

See Intoxicating Liquors, 2. 

SEDUCTION. 

1. Seduction - Action - Tori - Danzaqes-Promise of Xarriage-Criminal 
Law-Statutes.-It is only neceszary for plaintift"~ recovering damages in her 
civil action, in tort, for wrongful seduction, to show that the defendant induced 
the intercourse by persuasion, deception, enticement, or other artifice; not requir- 
ing, as in prosecution under the criminal statute, C.S. 4339, that the intercourse 
mas procured under a promise of marriage, though when existent this may be 
shown in the civil action as a means used by the defendant to accomplish his 
purpose. Vardzn v. D a ~ i s ,  46. 

2. Same-Refornzation of Female-Precious Gnchastity.-It is not required 
that the woman should have always been chaste and virtuous to recover damages 
in tort for her seduction, for it is sufficient if by her conduct and rectitude she 
had reformed and was virtuous and chaste a t  the time of the defendant's wrong- 
ful acts in procuring the seduction, for then she will have become innocent in the 
eFes of the law. As to whether such reformation is required in the suit of the 
father is not decided in this case. Ibid. 

3. Seduction - Action - Tort - Evidence-Instruction-Unsupported Testi- 
won?/ of Prosecutrix-Appeal and Error.-In the plaintiff's civil action to recover 
damages in tort for her seduction, the reight  and credibility of her evidence are 
for the jury to determine: and an instruction in such action, a s  dihtinguished 
from a criminal indictment under the provisions of C.S. 4338, that her unsup- 
ported evidence is insufficient to warrant a verdict in her favor, is reversible er- 
ror. Ib id .  

SEIZIN. 

See Covenants, 1 ;  Intoxicating Liqnors, 4. 

SELF-DEFENSE. 

See Homicide, 19, 20. 

SENSITIZED PAPER. 

See Banks and Banking, 4. 

SESTEKCE. 

See Habeas Corpus, 6 ;  Judqmeuts, 8, 14, 16; Pardons, 4. 

SERVICE. 

See Actions, 7 ;  Appeal and Error, 23. 

SERVICES. 

See Husband and Wife, 9. 

SETTLENEST. 

See Sheriffs, 2, 3. 
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SHERIFFS. 

See Attachment, 3 ;  Deeds and Conveyances, 20; Homicide, 21. 
1. Sheriffs - Taxes - Contpe1zsation-Fees-8alaries-~Btatutes.-The provi- 

sions of chapter 101, Public Lams of 1917, allowing 5 per cent to sheriffs for the 
collection of taxes upon an  amount not exceeding fifty thousand dollars, and in 
excess tliereof 2 l i  per cent, etc., expressly excluded sheriffs: whose compensation 
was fixed upon a salary basis; af ter~rards  modified by the laws of 1919, but de- 
clared by tlie extra session of the Legislature of 1920, ch. 1, sec. 10, a s  not to 
repeal any local or general law regulating the salaries or fees of county officers 
except so far  as  such local or general laws were in conflict with the provisions 
that sheriffs should receive 5 per cent on all privilege or license fees collected, 
etc.: Held, the fees to be paid tlie sheriff are under legislative control, and a 
sheriff upon a salary basis who received the tax books for 1920, after the laws 
of 1020 were effective, is not entitled to any commissions on taxes collected for 
that year that did not fall within the esception made by the statute. S, u. Gentry, 
827. 

2. Same-Extension of Time for Settlement.-Where the sheriff has been 
put upon a salary basis for the collecticn of tases for a certain year, and time 
for settlement has been extended by the county commissioners to a following 
year, wherein his compensation has been placed by legislat ve enactment upon a 
fee basis, the extension of the time was a matter of grace and did not fall within 
the 1)rospective intent of the later statute as to commissions allowed for the 
sheriff's compensation. Zbid. 

3. Same-Settlen~ent-Penalties.-The Legislature has the power to im- 
pose penalties on the sheriff for his delay or failure to make settlement with the 
proper county authorities within a stated time, and while statutes of this char- 
acter sliould be strictly construed, no interpretation is requ~red beyond the plain 
meaning of tlie statute clearly expressed, or esrmpt the sheriff from the payment 
of the penalty wlien he hns failed to have obtained an  extension of time from 
the county commissioners as required by the statute in such cases. Zbid. 

4. Sanle-Accoq~nti~~g-Auditing.--Where a sheriff of a county has failed 
to malie settlement of nioneg. collected for tases, as required by law, but has un- 
successfully sought to obtain an  extension of time from the zounty commissioners, 
he may not successfully resist the statutory penalty under the provisions of C.S. 
8050, on the ground that the county board of commissioners8 had not appointed a 
co~nmittee to audit the account between him and the treasurer, especially when 
the cornrnissioners had appointed a special auditor who could hare acted on the 
acconnt a t  any time. lbid. 

3. Sheriffs - Taxes - Penalties-J~ddgntents-Actions--Pacts at  Issue-1s- 
s~tcs.-Tlie penalty of $2.30CJ recorerable as a forfeiture against a sheriff under 
tlie provisions of C.S. 8051, is where he fails, neglects, or r?fuses to make settle- 
went or to render an account to the county treasurer and auditing committee 
upon demand: or his failure, neglect or refusal to pay over the amount right- 
fnlly found to be due after account had or settlement made; and a recovery of 
such penalty niny not be properly allowecl in a judgment upon an  affirmative find- 
ing, in an ac:ion xrliere the cause was heard and determined upon the single ques- 
tion as to whether the defendant sheriff had failed to pay oier the amount which 
tlie plaintiff claimed to be due. Zbid. 

SIGNATURE. 

See Banks and Banking, 1. 

SINKING FUND. 

See Roads and Highways, 3. 
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SLKVDER. 

See Contracts, 22 ; Libel, 1. 

SPECIFIC PERFORMANCE. 

See Parties, 1. 

SPEED. 

See Rlunciipal Corporations, 3; Automobiles, 4. 

SPIRITUOUS LIQUORS. 

See Criminal Lam, 8, 9, 10; Intoxicating Liquors; Judgments, 11, 14. 

STATE. 

See Appeal and Error, 59. 

STATE HIGHWAY COMMISSION. 

See Eminent Domain, 9. 

STATEMENT. 

See Appeal and Error, 14. 

STATE TAX CONMISSION. 

See Injunction, 13 ; Taxation, 1. 

STATUTES. 

See Cities and Towns, 4 ;  Constitutional Law, 1, 2 ;  Roads and Highways, 1, 
2 ; Intoxicating Liquor, 6 ; Appeal and Error, 2, 6, 14, 47, 67;  Parties, 1 ; Carriers, 
2, 17; Estates, 1, 5, 6, 10; Cities and Towns, 1, 5, 8 ;  Sheriffs, 1 ;  Constitutional 
Law, 1, 2, 7, 9, 11, 12, 18, 19, 21; Eminent Domain, 1, 3, 3, 10, 16; Habeas 
Corpus, 4 ; Evidence, 2, 18, 25, 26, 28 ; Liens, 1 ; Public Officers, 1 ; Criminal Law, 
1, 6 ;  Railroads, 1, 6, 7 ; Seduction, 1; Wills, 1 ; Executors and Administrators, 
4, 10; Husband and Wife, 1, 4, 5 ;  Roads and Highways, 2, 3 ;  Mortgages, 1, 5 ;  
Taxation, 1 ; Pleadings, 2, 6 ; Receivers, 1 ; Removal of Causes, 1, 3, 4, 5 ; School 
Districts, 1, 5, 6, 8, 17, 18; Game, 1 ;  Costs, 1, 2 ;  Negligence, 9, 19; Attachment, 
1 ; Actions, 2, 5 ; Banks and Banking, 2, 7 ; Contempt, 2 ; Municipal Corporations, 
2 ;  Process, 2 ;  Elections, 3, 4 ;  Intoxicating Liquors, 3, 9 ;  Automobiles, 4, 5 ;  
Courts, 6 ;  Instructions, 12, 13; Deeds and Conveyances, 7, 8, 11, 12, 15; Guardian 
and Ward, 1 ; Judgments, 11; Injunction, 14; Limitation of Actions, 1, 6 ;  Parti- 
tion, 1; Easements, 2 ;  Road Districts, 18. 

1. Statutes-Interpretation-Intent-Liberal Construetion.-d statute is in- 
terpreted to ascertain and enforce its intent and meaning from its language, and 
where it is plain, free from ambiguity, and expresses a single, definite, and sen- 
sible meaning, that meaning is conclusively presumed to be the one intended, and 
a literal interpretation is given it by the courts. H f y .  Co. v. Tui~zagc, 137. 

2. Statutes-Amendments-Interpretatio?zs.--The language of a statute, or 
of an amendment thereto, is presumed to have some meaning, and will be so con- 
strued in permissible instances. dfztcliell v. R. R., 162. 

3. Same - Ca?riers of Goods--Pe~zalties--Transportatio?~-Deliver1~-h~egli- 
getlee.-The penalty imposed upon a carrier for unreasonable delay in transpor- 
tation of goods, was judicially determined not to apply to delivery under the pro- 
visions of Revisal (1903), see. 2632, and hence a subsequent amendment by the 
Laws of 1907, that such delay shall not be construed as referring to delay in 
starting the shipment, but shall apply also to "its delirep a t  its destination within 
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the time specified," with the further provision that the carrier shall be relieved 
from the penalty if i t  is established to the satisfaction of ].he justice of the peace 
or the jury that the delay was incident to causes that cculd not be foreseen in 
the exercise of ordinary care : Held, C.S. 3516, in which these statutes are brought 
forward, extends the penalty to cases of negligent default in the carrier's making 
delivery of the freight to the consignee. Ibid. 

4. Same-Evidence-Questions for Jury-Nonsuit-Trials.-In an action for 
the penalty prescribed for the unreasonable transmission and delay in the de- 
livery of goods by the carrier, there was evidence that a shipment of various 
articles was transported by the carrier to destination, and all were received by 
the consignee, except one of them, which was missing, and remained in the car- 
rier's warehouse beyond the statutory reasonable time: Reld, sufficient upon the 
question of the carrier's liability for the penalty, and a motion as  of nonsuit, and 
a prayer for instruction directing a verdict on the evidence for defendant, were 
properly refused. Wall v. R. R., 147 N.C. 407, cited and dirrtinguished. Ibid. 

5. Statutes-Interpretation-In Pari  Yateria-School Districts.-The va- 
rious statutes relating to the establishment of local school tax districts with re- 
gard to approval of the voters will be so construed by the courts as  to harmonize 
their provisions, when possible, and give to clach and ever:i one its proper signifi- 
cance, if such can fairly and reasonably be done. Perry u Comrs., 388. 

6. Statutes, in Pari Xateria-School Districts-Sp~:cial Tax-Elections.- 
C.S. 5526, providing for the creation of new local school tax districts, and section 
5530 requiring the question of an enlargement of an existing special school tax 
district to be submitted separately to the voters of the proposed new territory are 
to be construed in pnri nzatcria, and the provisions of each are held reconcilable 
with those of the other. Hicks 6. Comrs., 395. 

7. Same-Tazation-Elections.-Laws of 1921, ch. 179, providing for the 
consolidation and adjustment of rates of taxation and authorizing the voters of 
a district so consolidated to vote special tax rates for the schools in the entire 
district, etc., should be construed to harmonize with C,S. 5530, and the pro- 
visions of the former statute do not affect or impair the requirement of the latter 
one, that for an extension of the boundaries of an existing local school tax dis- 
trict or districts, the approval of the tax proposed must first be given by the 
voters in the proposed new and contiguous territory. Ibid. 

8. Same-Abolition of Districts.-Under the provisioils of C.S. 5530, a local 
tax school district may be abolished by the act of creating a new one of which i t  
is a component part, while section 5531 is restricted simply and singly to the 
abolition of an existing district, and so construed: Held these sections are in 
harmony with each other. Ibid. 

STATUTE O F  FRAUDS. 

See Contracts, 1 ;  Deeds and Conveyances, 3 ; Judgments, 3 ; Parties, 1. 

STEAM. 

See Negligence, 4. 

STOLEY GOODS. 

See Criminal Law, 20. 

STREAMS. 

See Boundaries, 1. 
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STREETS. 

See Eminent Domain, 13. 

STREET IMPROVEMENTS. 

See Cities and Towns, 1, 6, 7, 9. 

SUBPCENA. 

See Evidence, 22. 

SUIT. 

See Evidence, 6 ; Actions. 

SUMMONS. 

See Actions, 6 ; Appeal and Error, 23 : Process, 1. 

See Criminal Law, 11. 

SUPERIOR COURTS. 

See Emminent Domain, 16; Courts. 

SUPREME COURT. 

See Procedure, 1 ;  Courts. 

TAXATION. 

See Statutes, 6, 7 ;  Cities and Towns, 8 ;  School Districts, 1, 5, 6, 10. 17; 
Constitutional Law, 1, 2, 3, S ; Sherifks, 1, 3 ; Evidence, 12 ; Roads and Highn-ays, 
3 ;  Injunction, 15. 

Taxatiow-State Tax Commissiom-Report of Property Valuation-Statutes 
-Adoption by Legislature-Powers-F~mtus Oficio-1ftjunction.-The State 
Tax Commission was functzis oficio after the Legislature had approved and 
adopted its final report of the assessment and value of property, made in pur- 
suance of Lams 1919, ch. 84, transmitted through the Governor, and could not 
thereafter, pending appeal or otherwise, order a reduction in the value of the 
property of a certain manufacturing plant in a county that is incorporated into 
the value of the property of that c o m e  upon which the necessary taxes were 
to be computed; and where the county has collected the taxes upon this re- 
duced valuation, a permanent injunction against the proper officers of the county 
from collecting taxes upon thi5 dieerenee in valuation is improvidently allowed, 
and mill be dissolved in the Supreme Court, on appeal. Mfg. Co. v. Comrs., 553. 

See Carriers, 13. 

TERMS. 

See Instructions, 2 ; Constitutional Law, 12. 

TERRITORY. 

See School Districts, 6, 12. 

TESTIMONY. 

See Seduction, 3. 
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THREATS. 

See Homicide, 18. 

TINBER. 

See Drainage Districts, 1 ;  Appeal and Error, 22; Dt!eds and Conveyances, 
6, 7 ; Trespass, 3. 

TIME. 

See Insurance, Life, 1 ;  Appeal and Error, 47; Sherifrk, 2. 

TITLE. 

See Deeds and Conveyances, 10, 14, 16; Attorney and Client, 1 ;  Easements, 
1 ;  Limitation of Actions, 1 ;  Removal of Causes, 1 ;  Cour:.s, 4 ;  Covenants, 1, 2, 
3 ; Evidence, 4 ; Attachment, 2 ; Instructions, 1 ; Mortgages, 1 ; Wills, 5, 9 ; Land- 
lord and Tenant, 1 ;  Actions, 3. 

TOOLS. 

See Employer and Employee, 10, 11, 16. 

TORT. 

See Seduction, 1, 3; Courts, 2; Banks and Banking, 4 ; Pleadings, 3. 

TRADES. 

See Landlord and Tenant, 7. 

TRANSACTIONS AUD CORIMUNICATICWS. 

See Evidence, 2. 

TRANSFER OF CAUSES. 

See Removal of Causes, 1, 3, 4, 5. 

TRANSPORTATION. 

See Statutes, 3 ; Intoxicating Liquors, 3. 

TREES. 

See Roads and Highways, 1. 

TRESPASS. 

See Boundaries, 1 ;  Covenants, 6. 
1. Trespass-Damages-Eguitu-Cloud on Title-Aciions-Costs-Trials.- 

In  an action for trespass and for damages the plaintiff may not abandon these 
contentions upon the trial, and have the court consider the action as an equitable 
one to remore a cloud upon the title, and so avoid the payment of the full amount 
of the costs incident to the litigated issues. Clemmons v. J~zckson, 382. 

2. Sanzc-Pleadings-Iss1ces-~4ppeal am?. Error.-Where, in an action for 
trespass and for damages, the plaintiff alleged title to the locus in quo under his 
deed, and the defendant, adlnitting this paper title, allege~l ownership in a part 
thereof by adverse possession: IIeid, upon the n-ithdrawal of all claims of tres- 
pass and the consequent damages, it was error to the defendant's prejudice for 
the trial judge to regard the action as a suit. to remove a cloud upon the plain- 
tiff's title, ignore the issues raised by the pleadings, and tax each party with one- 
half of the costs. Ibid. 
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3. Trespass - Standing Timber-Damages-Boundaries.-Where the plain- 
tif€ claims timber growing upon lands by adverse possession of the lands, depend- 
ing upon whether defendant's boundary was the high- or low-water mark of a 
stream, it is competent for the plaintiff to show the location of the high-water 
mark, and where the land alleged to hare been trespassed upon was situated, and 
not only what damages hare been done to it from the cutting and removing of 
the trees, but how and to what extent, if any, the relnaining land had been in- 
jured or depreciated by the defendant's alleged trespass. Rutlcdge v. Mfg. Co., 
430. 

4. Sanae-Evidozce.-Where the plaintiff brought an action in the nature 
of an action for trespass and for damages for the defendant's cutting and re- 
moving timber standing upon the lands, which he claims by adverse possession, 
depending upon the location of defendant's boundary line, testimony of the de- 
fendant's grantors that he had altered his deed with respect to this boundary is 
competent upon the question of defendant's good faith in claiming the lands and 
denying trespass, and as  impeaching the validity of the defense and showing the 
true location of defendant's bouudar, though not with reference, in this case, 
to its legal effect upon the continued ralidity of the defendant's deed. Ibid. 

TRIALS. 

See Eminent Domain, 1, 16; Evidence, 7, 10, 17, 28; Injunction, 3, 4 ;  Attor- 
ney and Client, 2 ;  Railroads, 2 ;  Easements, 1, 3 ;  Appeal and Error, 13, 16, 27, 
38; Contracts, 4, 9, 26 ; Fires, 1 ; E~ecutors  and Administrators, 9 ;  Pleadings, 4 ;  
Instructions, 1 ;  Employer and Employee, 4, 7, 9, 13; Parent and Child, 6 ;  Tres- 
pass, 1 ;  Partnership, 1 ;  Libel, 4 ;  Statutes, 4 ;  Negligence, 5, 21; Actions, 4 ;  
Criminal Law, 10; Homicide, 7 ; Intoxicating Liquors, 12, 20, 29 ; Receiving Stolen 
Goods, 1. 

1. Trials-Nonsuit-E~idence-Questions for Jury.-In this action, involv- 
ing the right of plaintiff to cut certain timber on lands of defendant, alleged by 
the latter to he under the size called for in the former's conveyance, it is held 
that a judgment as of nonsuit was improvidently entered upon the evidence. Im- 
provemcnt Co. 1;. Brewer, 248. 

2. Trials-Argzments of Counsel-Court's Discretion-Appeal and Error.- 
Where the defendant admits the contract sued on, and relies upon its cancella- 
tion by the mutual agreement of the parties, the burden is on him to show such 
matter of defense, and each one havinq introduced eJidence, the judgment of the 
trial court in allowing him to conclude is within his discretion under the rule, 
and not reviewable on appeal. Bozcman v. Devclopme~zt Co., 240. 

3. Trials-Verdict Set Aside-Issue Reversed b y  Trial Judg-Cozcrts.- 
The trial judge has the authority to set aside the verdict of the jury as  to mat- 
ters in his sound discretion or as a matter of law, leaving the cause a t  issue, 
C.S. 591; but he may not change the verdict and thereupon dismiss the action 
as a matter of law. the esrrci-e of snch pan-er being allowed only for want of 
jurisdiction or upon the ground that no cause of action has been sufficiently al- 
leged in the colnplaint. Rnlzkin c. Oats, 517. 

4. Trials-E1;ide11ce-Colloq?iies Betzcee?z Cozcnsel and Witmss-Presump- 
tiotzs-Actio~i of Jtrdqe-Appeal and Errol--Harmless Error.-Collo~uies between 
attorneys and n7itnesses aside from the pnrpose of the eridence should be avoided, 
both in criminal and civil trials, but assuming that the jury mill determine the 
controversy ul~on the evidence, snch will not be held for reversible error, when 
the trial judge takes prompt and sufficient action in eradicating their effect. S. 
v.  Ecalzs, 769. 
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TRIALS- Continued. 
5. Trials-Attorney and Client-Improper Remarks--Argument.-A remark 

of the solicitor in an argument to the jury upon the trial of the defendant for 
the illicit manufacture of liquor, as  to the appearance of the defendant, who had 
not become a witness, being typical of a blockader, is inlproper, and when not 
corrected by the judge when called to his attention, is reversible error. S. v. Mur- 
dock, 779. 

6. Sanze-Znstructions.-Where the solicitor has made remarks to the jury, 
in his argument before them, to the prejudice of the defendant in a criminal ac- 
tion, the judge niay either correct them at  the time they have been called to his 
attention, or afterwards in his charge to the jury. Ibid. 

7. San~e-Appeal and Error.-Where the solicitor has gone outside of the 
evidence to make prejudicial remarks about the personal xppearance of the pris- 
oner on trial in a criminal action, and the judge, upon h a ~ i n g  it  called to his at- 
tention, has stated he would correct it in his charge, his mtruction in this case 
that the jury must confine itself to the evidence and not consider the personal 
appearance of the prisoner, is held sufficient to remove tl-e prejudice, such mat- 
ters being left largely in the discretion of the trial judgc, and it being for the 
defendant to offer prayers for instructions more full and explicit should he have 
so desired. Ibid. 

TRUSTS. 

See Pleadings, 1 ;  Attorney and Client, 1 ;  Appeal an19 Error, 10 ; Evidence, 
7 ; Executors and Administrators, 6 ; Marriage, 2 ; Banks rind Banking, 3 ; Deeds 
and Conveyances, 9 ; Payment, 4. 

1. Trusts-Fraud-Parol Trusts-Equity.-Where the mortgagee of lands 
has induced the mortgagor not to file his petition in vomntary bankruptcy by 
agreeing by parol that the mortgage be foreclosed by suit, bought in by the mort- 
gagee, and held in trust to make it obtain the best available price, and in breach 
of this contract the mortgagee has become the purchaser at the judicial sale, and 
has failed to perform his agreement, and has negligently resold the land below 
the prices it should have brought, and the gravamen of the present action is the 
fraud thus perpetrated, the parol contract is but an inciderit to the fraud, against 
which equity will relieve; and the statutes in other jurisdictions which will not 
permit a trust in lands to be established by parol, has no application. McNinch 
v. Tmst Co., 33. 

2. Same-Constructive Fraud-MortgagesJudiciaZ Sales-Poreclosure.- 
Where the mortgagee has become the purchaser of the mortgaged land in pro- 
ceedings to foreclose by suit, and has perpet~ated a fraud upon the mortgagor in 
violation of a parol agreement he had theretofore made with him, to hold the 
land in trust for certain purposes, the mortgagee's breach of the parol contract 
constitutes a species of constructive, if not actual fraud ag,iinst which equity will 
relieve, and establish a trust in favor of the mortgagor to prevent the perpetra- 
tion of the fraud. Zbid. 

3. Trusts -Equity - Actual Fraud - Bad Faith - Constructive Fraud. - 
Equity, in proper instances, will not withhold relief if actual fraud be not shown, 
when such conduct and bad faith is shown on the party against whom it is 
sought as would shock the conscience of the chancellor. Ibid. 

4. SanzeJudgmc?zts-Estoppel.-A judgment in a suit of foreclosure of 61 
mortgage on land does not estop the mortgagor from showing such fraud therein 
on the purchaser's part as will create a constructive trust in his behalf. Ibid. 

5.  Trttsts-Jiortgnges-Egllity-Damages.-The rules of equity are those of 
conscience and prevail where the relief a t  comnlon law is inadequate and de- 
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TRU STS-Continued. 

ficient ; and where the purchaser of land foreclosed by suit has fraudulently dis- 
posed of the lands which he should have held in trust, he will be held to re- 
spond in damages. Zbid. 

TURNPIKES. 

See Eminent Domain, 1. 

UR'DERTARINGS. 

See Injunction, 2. 

UNDUE INFLUENCE. 

See Eridence, 2 ;  Wills, 1, 2, 3, 4. 

UNITED STATES MARSHAL. 

See Intoxicating Liquors, 10. 

USES. 

See Estates, 5 ; Trusts. 

VALUES. 

See Appeal and Error, 16 ;  Landlord and Tenant, 8. 

VARIANCE. 

See Escrow, 2 ;  Larceny, 1. 

VENARY. 

See Game, 2. 

VEIVDOR AND PURCHASER. 

See Contracts, 4, 5, 6, 16; Evidence, 10;  Liens, 2. 
1. Vendor and Purchaser-Sale-Inzplied Warranty.-Where goods are sold 

without inspection the vendor impliedly warrants them to be a t  least merchant- 
able. Jewelry Co. v. Stanfield, 10. 

2. Same - Ezpress Warranty-Contracts-Worthless Articles-Exchange- 
Consideration.-Upon the sale of jewelry by sample with a written warranty that 
should any of the articles purchased fail to give absolute satisfaction to the user, 
the rendor would furnish new duplicate articles, upon their return, a t  his ex- 
pense, the law will imply a warranty that they are merchantable or of some 
ralue; and where they are  worthless, an exchange of like kind and quality would 
be of no benefit to the ~jurchaser, and without consideration for their price, and 
he may recover without having conlplied with the terms of the warranty. Zbid. 

3. Same-Z)~str~~ctions--Verciict Directing.-Where notwithstanding a war- 
ranty in the sale of jewelry that they should be returned and exchanged for 
others of like kind and quality, there is evidence tending to show that the articles 
were absolutely worthless, the failure of the purchaser to offer them in exchange 
will not n-arrant the trial judge in directing a verdict for the vendor, and the 
issue should be submitted to the jury with proper instructions. Zbid. 

VENUE. 

See Removal of Causes, 1, 4. 
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VERDICT. 

See Appeal and Error, 1, 4, 18, 21, 44, 58; Carriers, 15; Criminal Law, 8, 12, 
19; Landlord and Tenant, 5 ;  New Trials, 1 ;  Trials, 3 ;  Wills, 8 ;  Intoxicating 
Liquors, 14, 17, 19, 25; Judgments, 6, 7. 

VESTED RIGHTS. 

See Constitutional Law, 1, 9 ;  Deeds and Conveyances, 15. 

VOTERS. 

See School Districts, 2 ;  Elections, 2, 3, 4. 

WAGES. 

See Contracts, 20. 

WAIVER. 

See Insurance, Life, 1 ;  Process, 3 ;  Contracts, 12, 18; Appeal and Error, 27; 
Negligence, 10 ; Judgments, 5 ; Landlord and Tenant, 3. 

WAR. 

See Payment, 1. 

WAREHOUSEMEN. 

See Contracts, 3. 

WARRANT. 

See Intoxicating Liquor, 2,  5, 9 ;  Arrest, 1 ;  Homicide, 1, 21. 

WARRANTY. 

See Covenants, 1, 2. 

WIDOW. 

See Wills, 2 ;  Dower. 

WILLS. 

See Estates, 1 ;  Evidence, 2, 11, 18; Executors and Administrators, 11. 
1. Wills-Caveat-Marriage-Statutes-Undue Influence-Evidence. - Our 

statute revokes any will made before marriage, and evidence that a will had 
been made prior thereto is not evidence of undue influence in the procurement 
of a subsequent will made in favor of the wife of the deceased. C.S. 4134. In  re 
Bradford, 4. 

2. TVi l l s -Caveat -WidoHndt ie  Influence-Evidence.-Evidence that the 
widow left the State after the death of her husband, under whose will she was 
a beneficiary, does not tend to show undue influence on her part; and where the 
jury has accepted her explanation thereof, the caveators cannot snccessfully com- 
plain of prejudicial error. Ibid. 

3. Wills-Caveat-Undue Influence-H~bsband and Wife-Disparity in Ages 
-Intent.-Great disparity of age between the deceased hleband and his second 
wife, who benefitted by his will, sought to be set aside for her undue influence, 
and declarations of the former deceased wile that in apl~reciation of the kind- 
nesc: of the propounder, whom he afterwards married, they desired to adopt her, 
or that after her apprehended death the husband should marry her, is not evi- 
dence that the second wife procured the will through undue influence. Ibid. 
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WILLS-Continued. 

4. Tl'ills-Hrtsbanrl and Tl'ifc-Cndlre Influc?~ce-Euide9zce.-The mere fact 
that the deceased husband had left a will bequeathing a large proportion of his 
estate to his mife, will not be considered as  evidence that she exerted undue in- 
fluence over him in the making of the will. Ibid. 

5. Wills -Devise -Estates - Lapsed Devises - Cotttingent Remainders- 
Deeds and Colzveya~lces-Title.--Upon a devise of a life estate to the testator's 
son, after a devise of a life estate to his mother, with further limitation over to 
the testator's chlidren, and the heirs of such as  are dead, the devise to the son 
lapses upon his death before that of the testator, and the mother being yet alive 
the contingency upon which he may take the second life estate can never happen; 
and the title to the estate vests in tlie testator's children who were alive a t  the 
time of his death, either by descent or by inheritance, subject to the life estate 
of the mother, and a deed in proller form esecuted by her and by them, being 
the tenant for life and the remaindermen, mill convey the feesimple title absa- 
lute, upon the facts stated in tlie case. Allen v. Smith, 222. 

6. Wills-Devise-Estates-Life Estates-Power of Disposition.-A devise 
to the wife of all of testator's estate, "for and during her natural life to do with 
as she pleases and have the income therefrom," restricts her right to convey or 
dispose of any part of the estate, to that she takes under the will, an 
ectate for life. lbid. 

7. Wills - Holograph TYills-Decisa~it Vel Non-Animus Testandis-Upon 
the ibsue of devisavit veZ non it is necessary that the paper-writing offered as  a 
holograph will shorn that it was the maker's intention that it should be so r e  
gardcd, from the character of the instrument itself and the circumstances under 
which it was made, and where the animus testandi thus appears as doubtful or 
ambiguous, the question is one for the jury. I n  re  Hurrison, 437. 

8. Same-Verdict.-TVnere, upon the trial of devisarit vel non, the validity 
of a paper-m-riting as a holograph will is in question, a negative finding by the 
j u r ~  to an issue as to whether the deceased "wrote all of said paper-wiiting pro- 
~~ounded with the intent that it  should operate as her last will and testament, 
and was it found, after her death, anlong her raluable papers and effects?" is in 
effect a finding either that the paper was not written animo testundi, or was not 
found among the raluable papers and effects of the decedent, or both, either one 
of which is essential to the validity of the writing as a holograph will. Ibid. 

9. T ~ ~ 2 l s - E s f a t e s - C o ~ i f i ~ ~ 1 / c ~ z t  Rentainders-Vesting of Title.-A devise of 
land to the mife for life, and a t  her death or remarriage to be equally divided 
between certain of their children, "provided they have arrired a t  the age of 
twenty-one years, or if any of my children have married and died, leaving sur- 
viving a child or children, it or they to have that portion which would hare 
fallen to its mother or father had she or he been living": Held, the effect of the 
devise was to pass the property to the wife for life, or until her remarriage, with 
contingent remainder to their children or the children of such of then1 as may 
have died prior to the vesting of the estate which would take effect a t  the death 
or remarriage of the wife. I'oole v. Thonzpson, 588. 

10. Same-Deeds and Conz;eyanc.es-This being the nature of the estate or 
interest, the deed of the n-ife and their children prior to the time of the vesting 
of the estate or interests, would not conrey a good title; for if a child should die 
before the vesting of the estate or interests, leaving children, such children would 
take directly from the testator, and their estate or interest would not pass by the 
deed. Ibid. 

WITSESSES. 

See Evidence, 22, 23, 24, 29; Trials, 4. 
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WOMEN. 

See Public Officers, 1; Negligence, 8. 

WRITTEN INSTRUMENTS. 

See Removal of Causes, 3 ;  Contracts, 23. 

WRONGFUL DEATH. 

See Railroads, 7 ; Actions, 5 ; Process, 3. 


