
NORTH CAROLINA REPORTS 

This book is an exact photo-reproduction of 
the original Volume 184 of North Carolina 
Reports that was published in 1922. 

Published by 
THE STATE OF NORTH CAROLINA 

RALEIGH 
1971 



Reprinted by 
COMMERCIAL PRINTING COMPANY 

RALEIGH, NORTH CAROLINA 



NORTH CAROLINA REPORTS 
VOL. 184 

CASES ARGUED AND DETERMINED 

IN THF 

SUPREME COURT 

OF 

NORTH CAROLINA 

FALL TERM, 1922 

REPORTED BY 

ROBERT C. STRONG 

RALEIGH 
Mamu PRINTING COMPANY 

STATE PRINTERR 
1922 



CITATION OF REPORTS 

Rule 62 of the Supreme Court is as follows: 
Inasmuch as all the Reports prior to the 63d have been reprinted by the State, 

with the number of the volume instead of the name of the Repwter, counsel will 
cite the volumes prior to 63 N. C. as follows: 

6 " " -_-__-....--- " 5 9  " 
1 and 2 Winston_-- .--_-. " 60 " 

Phillips Law -_---.__ .____- 61 ' I  

Eq --_._. [ i  62 " 

In quoting from the reprinted Reports counsel will cite aln.ays the marginal 
(i. e., the original) paging, except 1 N. C. and 20 N. C., which 1- ave been repaged 
throughout, without marginal paging. 



JUSTICES 
OF THE 

SUPREME COURT OF NORTH CAROLINA 
FALL TERM, 1922 

CHIEF JUSTICE : 

WALTER CLARK. 

ASSOCIATE JUSTICES : 

PLATT D. WALKER, 

WILLIAM A. HOKE, 

W. P. STACY, 
W. J. ADAMS. 

ATTORNEY-GENERAL L: 

JAMES S. MANNING. 

ASSISTANT ATTORNEY-GENERAL : 

FRANK NASH. 

SUPREME COURT REPORTER : 

ROBERT C. STRONG. 

CLERK OF THE SUPREME COURT : 

*JOSEPH L. SEAWELL. 

OFFICE CLERK : 

EDWARD C. SEAWELL. 

MAICBRAL AND LIBRARIAN : 

MARSHALL DELANCEY HAPWOOD. 

*Succeeded by Edward C. Seawell, otRce clerk. January 12, 1925. 

ill. 



J U D G E S  
OF THE 

SUPERIOR COURTS OF NORTH CAI3OLINA 

EASTERN DIVISION 

...................................... W. M. BOND ............................................ i t  Chowan. 
.................................... GEORGE W. CONNOR .................................... Second Wilson. 

..................................... JOHN H. KERR .............................................. Third Warren. 
F. A. DANIELS ............................................. Fourth .................................... JVayne. 

....................................... J. LOYD HORTOX ...................................... i f  Pitt. 
10. H. ALLEN ................................................. Sixth ....................................... Lenoir. 

................................. T. H. CALVERT .............................................. n t h  Wake. 
................................... E. H. CRAXMER ............................... A h  Brunswick. 

..................................... 2C. C. LYOX ................................................... i t  Bladen. 
IV. -4. DEVIX ............. -. ................................. ~ e n t h  ...................................... Granville. 

WESTERN DIVISION 

H. P. LANE .................................................. Eleventh ................................ Rockingham. 
................................. THOMAS J. SHAW ................................... Twelfth Guilford. 

............................ 3\V. E. BROCK ........................................... Thirteenth Anson. 
W. F. HARDING ............................................. F o u r t e e n  ....................... Mecklenburg. 
R. F'. LONG .................................................... Fifteenth ............................... Iredell. 

.............................. J. L. WEBB .............................................. Sixteenth Cleveland. 
.......................... T. B. FIXLEY ................................................. Se~enteenth Wilkes. 

............................ J .  BIS RAY ................................................... Eighteenth Yancey. 

............................ P. A.  MCELROY Nineteenth Madison. 
............................ ............................................... T. D. BRYSOX Twentieth Swain. 

:Succeeded by Henry A. Grady, Clinton. 
-Succeeded by N. A. Sinclair, Fayetteville. 
3Succeeded by A. M. Stack, Monroe. 



SOLICITORS 

EASTERN DIVISION 

1J. C. B. EHRIKQHAUS .............................. s t  .................................... Pasquotank. 
RICHARD G. ALLSBROOK ............................ Second ................................. Edgwombe. 
GARLAND E. MIDYETTE .............................. Third ................................... Northampton. 

 WALTER D. SILER ....................................... Fourth ................................. Chatham. 
JESSE H. DAVIS .......................................... Fifth .................................... Craven. 
J. A. POWERS .............................................. Sixth .................................... Lenoir. 

3H. E. NORRIS ............................................... Seventh .............................. Wake. 
WOODUS KELLUM .................................... Eighth ................................. New Hanover. 

45. B. MCLEAN ............................................ Ninth ................................... Robeson. 
55. M. GATTIS ............................................... Tenth ................................... Orange. 

WESTERN DIVISION 

S. P. GRAVES ............................................... Eleventh ............................. Surry. 
 JOHN C. BOWER .......................................... Twelfth ............................... Davidson. 
7M. W. N ~ s ~  ............................................... Thirteenth .......................... Richmond. 
SG. W. WILSON ............................................ Fourteenth ......................... Gaston. 
QHAYDEN CLEMENT ................................... F e e t  ............................ Rowan. 
R. L. HUFFNAN .......................................... Sixteenth ............................ Burke. 
J. J. HAYES ................................................. Seventeenth ....................... >Wilkes. 

loG. D. BAILEY ............................................... Eighteenth ......................... Transylvania. 
~ ~ G E o .  M. PRITCHARD ................................... Nineteenth .......................... Madison. 
~ ~ G I L M E R  A. JONES ....................................... Twentieth ........................... Macon. 

'Succeeded by Walter L. Small, Washington. 
'Succeeded by Clawson L. Williams, Sanford. 
Wucceeded by William F. Evans, Raleigh. 
'Succeeded by T. A. McNeill, Lumberton. 
Wucceeded bv L. P. McLendon. Durham. 

losucceeded by James M 
sville. . Carson, Rutherfordton. 

Wucceeded by J. E. Swain, Asheville. 
PSucceeded by George C. Davis, Waynesville. 



LICENSED ATTORNEYS 
FALL TERM, 1922 

The following were licensed to practice law by the Surreme Court, Fall 
Term, 1922 : 

ALLEN, WILLIAM MARION .................................................................... 3lkin. 
BINKLEY, WILLIAM GWYN .................................................................. :~ewisviiie, 
BOYETTE, MOSELEY GRAHAM ............................................................. .warsaw. 
BRASWELL, MARION ASTOR ................................................................. .bVhitakers. 
CASEY, ANDREW HARRISON ................................................................. Y e  Castle. 
COBURN, ROBERT LEE ........................................................................... :?lymouth. 
COOPER, WILLIAM ARTHUR ................................................................. :Burlington. 
CROUSE, RUSH FLOYD ......................................................................... 1Sparta. 
CROWDER, AVA ELMIRA ........................................................................ Raleigh. 
CUMMINGS, ALFRED BEN ..................................................................... winston-Salem. 
DIXON, RICHARD DILLARD ................................................................... Edenton. 
DOWNING, DENNIS GARLAND .............................................................. Fayetteville. 
EATON, THOMAS RENFROE ................................................................... Benderson, 
ERVIN, JOSEPH WILSON .......................................................................  organt ton. 
FLEMIXG, ALDEN LAURIMER ............................................................... Raleigh. 
GARDNER, ERNEST ALVAH ..................... .-- ............................................ Shelby. 
GOODE, HENRY GRADY ......................................................................... Maiden. 
GLOVER, M I ~ Y  COLUMBUS .................................................................. Bailey. 
GUNTER, GERTRUDE ............................................................................... :Raleigh. 
GUYTER. LAUGHTON BRUCE ................................................................ : o y  Springs. 
HAMILTON, ALVAH LAWRENCE ........................................................... ktlantic. 
HARRIS, CLYDE PEERLES ..................................................................... .Louisburg. 
HAWKINS, THOMAS WILLIAMS, J R  .................................................. Charlotte, 
HEXRY, RAYMOND LEROY ................................................................... :Raleigh, 
HICKS, OSCAR VERNAN ....................................................................... ~2oldsboro. 
HILL, BARRINGTON TAYLOR ................................................................ wadesboro. 
HOBBS, WALTER SCOTT ......................................................................... Clinton. 
HOGE, JAMES FULTON ..................... .. ............................................... :Beckley, W. Va. 
HORTON, PHINEAS EDGAR, JR ............................................................ 'Winston-Salem. 
HORTON, HUGH GLENN ....................................................................... :iVilliamston. 
INGLE, JOHN JACKSON ......................................................................... Yew York. 
JENKINS, KELLY ................................................................................... o a k  Rapids 
JOHNSON, CAMPBELL CARRINGTON .................................................... :Raleigh. 
KINDLEY, KENNETH JOHN ................................................................. Kt .  Pleasant. 
KITTRELL, THOMAS SKINNER ............................................................. :Henderson. 
KOHLOSS, G ~ S T O N E  LEIGHTON ..................................................... Salisbury. 

............................................................. LEWELLYN, HENRY HARRISON o n  Airy. 
LIIPFERT, FRANCIS JULIUS, JR .......................................................... Winston-Salem. 
LLOYD, JOSEPH THOMAS ..................................................................... Summerfield. 
LOFTIN, MADRID B ................................................................................ o n  Olive. 
LOVE, JOHN WESLEY ........................................................................... :Raleigh. 
LUMPKIN, WILLIE LEE ................................... .oungsville. 
MCARTHUR, GLENN TYRE .................................................................. Durham. 
MCCALL, FREDERICK BAYS ................................................................ 13harlotte. 
MCCULLOUGH, JOSEPH EGGLESTON .................................................... 'Washington, D. C. 
MOLEOD, BEBNARD FRANKLIN ........................................................... U S  Creek. 
MCLEOD, MARTIN CLIFTON ............................................................. . e d  Springs. 
MCPHERSO?;, TH0Li.48 JAMES ............................................................. Raleigh. 



LICENSED ATTORNEYS. vii 

MOORE, THOMAS OWEN ....................................................................... New Bern. 
MOORE, WILLIAM ................................................................................... Raleigh. 
MOBEAU, ALBEBT JWERTIE, JR ....................................................... Washington. D. C. 
MOSELEY, ROBERT FRANKLIN ............................................................. Clinton, 
MURRAY, JOHN LOWE ........................................................................... Durham. 
NANCE, HENBY LESLIE .................................................................... :...Winston-Salem. 
NEWMAN, ISAAC BEAR ......................................................................... Wilmington. 
OLIVER, CHARLES HAMPTON ............................................................ Henderson. 
PEEL, JULIUS SLADE ............................................................................. Williamston. 
PEBBY, DAVID WOLFE Nashville. 
POWELL, GILBERT EOERTON ................................................................. Durham, 
PLATT, ARTHW CHESTER ................................................................... Spartanburg, S. C. 
RAY, J. FRANK, JB .............................................................................. Franklin, 
RENDLEMAN, JOHN LUTHER, JR Salisbury. 
ROSE, HERBOHELL VAUQHAN .............................................................. Smithfield. 
Ross, ROBERT MARION ......................................................................... Charlotte. 
RUCKEB, RICHMOND ............................................................................ Winston-Salem. 
SHAW, EUGENE G ~ L F O B D  ................................................................... Greensboro. 
SMALL, JOHN HUMPHREY, JR ............................................................ Washington. 
SMITH, NATHANIEL MCNAIR ............................................... ........ a ef ord. 
SPBUILL, FRANK SHEPHERD, JB ......................................................... Rocky Mount. 
STEWART, JACK EDWIN ....................................................................... Winston-Salem. 
STEVENS, HENRY DAVID ....................................................................... Asheville, 
STOKES, THOMAS DODDS ..................................................................... Ruffin. 
SWOPE, LESLIE MILLER ........................................................................ High Point. 
SULLIVAN, WILLIAM ADDISON ........................................................... Asheville. 
TAYLOR, FLOYD HERBERT ..................................................................... B i e s  Creek. 
THAMES, JOHN ALLAN ......................................................................... Washington, D. C. 
THOBP, ISAAC DAVENPORT .................................................................. Rocky Mount. 
TBON, ROBEBT AUQUSTUS ................................................................... Yaldese, 
WALKER, CHARLES MUBOHISON ......................................................... Fayetteville. 
WALTON, RESTER LOWEU.: Biltmore. 
WATTS, CHARLES CECIL ....................................................................... Raleigh. 
WEATHERS, CARROLL WAYLAND ......................................................... Raleigh. 
WILLIFORD, DAVID MOHENRY ............................................................. Dunn. 

The following were granted license under chapter 44, Public Laws, Extra 
Session 1920 : 
DOUGHTON, DADE TWIOGS ................................................................... Georgia. 
WALKER, CLARENCE NEWTOX ............................................................. Georgia. 



CALENDAR OF COURTS 
TO BE HELD IN 

NORTH CAROLINA DURING THE SPRING O F  1923 

SUPREME COURT 

The Supreme Court meets in the city of Raleigh on the first Monday in 
February and the last Monday in August of every year . The examination of 
applicants for license to practice law. to be conducted in writing. takes place 
one week before the first Monday in each term . 

The Judicial Districts will be called in the Supreme Court in the following 
order : 

SPRIKG TERM . 1923 

First District ................................................................................................. February 6 

Second District .............................................................................................. February 13 

Third and Fourth Districts ...................................................................... February 20 

Fifth District ................................................................................................. b a r  27 

Sixth District ................................................................................................ March 6 

Seventh District ............................................................................................ M a r c  13 

Eighth and Ninth Districts ....................................................................... March 20 

Tenth District ................................................................................................ March 27 

Eleventh District ......................................................................................... April 3 

Twelfth District ........................................................................................... A 10 

Thirteenth District ....................................................................................... A 17 

Fourteenth District ................................................................................... April 24 

............................................................ Fifteenth and Sixteenth Districts May 1 

..................................................... Seventeenth and Eighteenth Districts Map 8 

Nineteenth District ..................................................................................... &fay 15 

Twentieth District ........... ... ..................................................................... May 22 

viii 



SUPERIOR COURTS, SPRING TERM, 1923 

The parenthesis numerals following the date of a term indicates the number 
of weeks during which the term may hold. 

I n  many instances the statutes apparently create conflicts in the terms of 
court. 

This Calendar does not include changes made by the Legislature of 1923. 

THIS CALENDAa IS UNOFFICIAL 

EASTERN DIVISION 

FIRST JUDICIAL DISTRICT 
SPRING TERM, 1923-Judge Connor. 

~ a m d k n - ~ a r .  12. 
Beaufort-Jan. 15.; Feb. 19t (2); April St; 

May 7; May 14t. 
Gates-Mar. 26. 
Tyrrell-Jan. 29t; April 23; June 4t. 
Currituck-Mar. 5; April 30t. 
Chowan-April 2. 
Pasquotank-Jan. I t  (2); Feb. 12t; Mar. 19 
Hyde-May 21. 
Dare-May 28. 
Perquimans-Jan. 22; April 16. 

SECOND JUDICIAL DISTRICT 
SPRING TERM, 1923-Judge Kerr. 

Washington-Jan. 8 ( 2 )  April lot. 
Nash-Jan. 29t; Feb. 2dt; Mar. 12; April 30'; 

May 7t; May 28t 
Wilson-Feb. 5'; Feb. 12t; May 14'; May 21t; 

June 25t. 
Edgecombe-Jan. 22; Mar. 5; April 27 (2); 

June 4,(2). 
Mart~n-Mar. 19 (2); June 18. 

THIRD JUDICIAL DISTRICT 
SPRING TERM, 1923-Judge Daniels. 

Northampton-April 2 (2). 
Hertford-Feb. 26; April 16 (2). 
Halifax-Jan. 29 (2); Mar. 19 (2); June 4 (2). 
Bertie-Feb. 12 (2); May 7 (2). 
Warren-Jan. 15 (2): May 21 (2). 
Vance-Mar. 5 (2); June-18 (2). 

FOURTH JUDICIAL DISTRICT 
$PRIXG TERM, 1923-Judge Harton. 

L e e M a r .  26 (2); May 7. 
Chatham-Jan. 15; Mar. 19t; May 14. 
Johnston-Feb. 19t (2); Mar. 12; April 23 (2). 
W a y n e J a n .  22 (2); April 9t (2); May 28 (2). 
Harnett-Jan. 8; Feb. 5t (2); May 21. 

FIFTH JUDICIAL DISTRICT 
SPRING TERW, 1923-Judge Grady. 

Pitt-Jan. 15t; Jan. 22; Feb. 1st; Mar. 19 (2); 
April 16 (2); May 21t (2). 

Craven-Jan. 8'; Feb. 5t (2); April 9t; May 
14t; June 4'. 

Carteret-Jan. 29; Mar. 12; June 11. (2) 
Pamlico-April 30 (2). 
Jones-April 2. 
Greene--Feb. 26 ('2); June 25. 

SIXTH JUDICIAL DISTRICT 
SPRING TERM, 1923Judge Calvert. 

Onslow-Mar. 5. April l6t (2) 
Duplin-Jan. 8{ (2); Jan. 29*.~ar .  26t (2). 
Sampson-Feb. 5 (2); Mar. 12t (2); April 30 

r e >  
\ Z I .  

Lenoir-Jan. 22'; Feb. 19t (2); April 9; May 
21'; June l l t .  (2) 

SEVENTH JUDICIAL DISTRICT 
SPRING TERM, 1923-Judge Cranmer. 

Wake--Jan. 8'; Jan. 29t; Feb. 5'; Feb. 12t; 
Mar, 5'; Mar. 12t, (2); Mar. 26t (2); April 9.j 
Aprll 16t (2); April 30t; May 7'; May 21t (2), 
June 4 ' ;  June l l t  (2).  

Franklin-Jan. 15 (2); Feb. 1st (2); May 14. 

EIGHTH JUDICIAL DISTRICT 
SPRING TERM, 1923-Judge Sinelair. 

New Hanover-Jan. 15'. Feb 5t (2). Mar 5t 
(2); Mar. 19'; April 16t (2;; M& 14.; ' hay  28t 
(2); June 11'. 

Pender-Jan. 2 2  Mar. 26t (2). May 21. 
~olumbus-~an. '29. Feb. 19t (2). April 30 (2). 
Brunswick-Jan. 8{; April 9; ~ u h e  1st. 

NINTH JUDICIAL DISTRICT 
S P R I ~ Q  TERM, 1923-Judge Devin. 

Robeson-Jan. 29'. Feb. St; Feb: 26t (2); 
April 2 (2); May 14t (2). 

Bladen-Jan. 81. Mar. 12'; April 23t. 
H o k e J a n .  22; April 16. 
Cumberland-Jan. 15'; Feb. 12t (2); Mar. l9t 

(2); Aprll30t (2); May 28.. 

TENTH JUDICIAL DISTRICT 
SPRING TERM, 1923-Judge Bond. 

Alamance-Feb. 26'; April 2t; May 7t;  May 
28t (2); June 18.. 

Durham-Jan. !t (2); Feb. 19*; Mar. 57 (2); 
Aprll30t: May 21 . 

Granvi l leFeb 5 (2). April 9 (2). 
OrsngeMar .  i9; ~ a ;  14t. 
Person-Jan. 29; April 23. 



COURT CALENDAR. 

WESTERN DIVISION 

ELEVENTH JUDICIAL DlSTRlCT 

SPRING TERM, 1923-Judge Shaw. 

Ashe-April 9 (2). 
Forsyth-Jan. 8 (2); Feb. 12t (2); Mar. 12t ( 2 ) ;  

Mar. 26'; N a y  21t (3). 
Rockingham-Jan. 22. Feb. 26t (2): Mav 14: , . .  - 

June 18t 72). 
Caswell-April 2. 
Alleghany-May 7. 
Surry-Feb. 5;  April 23 (2); June  25t (2). 

TWELFTH JUDICIAL DISTRICT 
SPRING TERM, 1923-Judge Stack. 

Davidson-Feb. 26 (2); May 7t; May 28 (2). 
Guilford-Jan 15.; Jan  22t (2); Feb. 12t (2); 

hlar. 12'; Mar. 19t (2); April 16t (2); April 30'; 
May 14t (2); June  l l t ;  June 18'. 

Stokes-April 2.; April St. 

THIRTEENTH JUDICIAL DISTRICT 
SPRING TERM, 1923-Judge Harding. 

Stanly-Feb. 5t;  April 2: May 14t. 
Richmond-Jan. 8'; Mar. 19t; April 9'; May 

28t; June  18t. 
Union-Jan. 29'; Feb. 1St (2); Mar. 26; May 

7t  
. I .  

Anson-Jan. l5*; Mar. 5 t ;  June 25 (2) 
Moore-Jan. 22'; Feb. 12t; May 21t. 
Scotland-Mar. 12t; April 30; June  4. 

FOURTEENTH JUDICIAL DISTRICT 
SPRING TERM, 1923-Judge Long. 

Mecklenburg-Jan. 8*; Feb. 5 t  (3); Feb 26.; 
Mar. 5t (2); April 2t (2); April 30t ( 2 ) ;  May 14'; 
May 21t (2); June  11.; June  18t. 

Gaston-Jan. 15.; Jan .  22t (2); Mar. 1St (2); 
April 16'; June  4'. 

FIFTEENTH JUDICIAL DISTRICT 
SPRING TERM, 1923-Judge Webb. 

Montgomery-Jan. 22'; April 9t (2). 
Randolph-Mar. 19t (2); April 2.. 
Iredell-Jan. 29 (2);  May 14 (2). 
Cabarrus-Jan. 8 (2);  Feb. 26t; April 23 (2). 
Rowan-Feb 12 (2); Mar. 5 t  (2); May 8 .  

SIXTEENTH JUDICIAL DISTRICT 

SPRIXG TERM, 1923-Judbe Finley. 

Catawba-Feb. 5 (2): May 7t (2). 
Lincoln-Jan. 29. 
Cleveland-Mar. 26 (2). 
Burke-Mar. 12 (2). 
Caldwell-Feb. 26 (2); May 21t (2). 

SEVENTEENTH JUD ClAL DISTRICT 

SPRING TERM, 1923-Judge Ray. 

Alexander-Feb. 19. 
Yadkin-Mar. 5. 
Wilkes-Mar. 12; June  4t. 
Davie--Mar. 19; May 2t t (2) 
Watauga-Mar. 26 ( 2 ) .  
Mitchell-A~ril 9 (2). 

EIGHTEENTH JUDI>IAL DISTRICT 

SPRING TERM, 1923-Judge .McElroy. 

Transylvania-April 9 12). 
Henderson-Mar. 5 (3); May 28t (2). 
Rutherford-Feb. 5t (2:; May 14 (2). 
McDowell-Jan. 22t (2); Feb. 19 (2).  
Yancey-Mar. 26 (2). 
Polk-April 23 (2). 

NINETEENTH JUDI:IAL DISTRICT 

SPRING TERM, 1923-Judce B? yson. 

B u n c o r n b e J a n .  8 (3); Feb. 5t (3); hlar. 5 
(3); April 2t (3); X a y  7 ( 0 ) ;  June 4t (3). 

Madison-Feb. 26; Mar 26; Apnl 23; XIay 28. 

TWENTIETH JUDICIAL DISTRICT 

SPRING TERM, 1923-Judpe Lane. 

Haywood-Jan. 8 t  (2); Feb: 5 (2): N a y  7t (2). 
Cherokee-Jan. 22 (2); 4 ~ r i l  2 (2).  
Jackson-Feb. 19 (2); Y av  21t (2). 
Swain-Mar. 5 (2). 
Graham-?far. 10 (2); June  4t (2) 
Clay-April 16. 
Macon-April 23 (2). 

'Criminal cases. ?Civil cases. $Civil and jail cases. 
Compiled from the  Court  Calendar of A. B. Andrews. Esq., of the  Raleigh Bar:  as  amended by 

the Extra Session of 1921. 



UNITED STATES COURTS FOR NORTH CAROLINA 

DISTRICT COURTS 
Eastern. Di8trkt-HENBY (3. CONNOB, Judge, Wilson. 
Western District-JAMES E. BOYD, Judge, Greensboro 
Western DistriCt-E~w~N YATES WEBB, Judge, Shelby. 

EASTERN DISTRICT 
Tm8-District terms a re  held a t  the time and place a s  follows: 

Raleigh, fourth Monday after fourth Monday in April and October. 
Civil terms, first Monday in March and September. S. A. ASHE, 
Clerk. 

Elizabeth City, second Monday in April and October. J. P. THOMPSON, 
Deputy Clerk, Elizabeth City. 

Washington, third Monday in April and October. ARTHUR MAYO, 
Deputy Clerk, Washington. 

New Bern, fourth Monday in April and October. ALBEBT T. WILLJS, 
Deputy Clerk, New Bern. 

Wilmington, second Monday after the fourth Monday in April and 
October. C. M. SYMMES, Deputy Clerk, Wilmington. 

Laurinburg, Monday before the last, Monday in March and September. 
Wilson; first Monday in April and October. 

OFFICERB 

IRVIN B. TUCKER, 'united States District Attorney, Whiteville. 
J. D. PARKER, Assistant United States District Attorney, Smithfield. 
WILLIS G. BRIWS, Assistant United States District Attorney, Raleigh. 
R. W. WARD, United States Marshal, Raleigh. 
S. A. ASHE, Clerk United States District Court, Raleigh. 

WESTERN DISTRICT 
Tms-Distr ic t  Terms a t e  held a t  the times and place a s  follows: 

Greensboro, first Monday in June and December. R. L. BLAYLOCK, 
Clerk; H. M. CAUSEY, Chief Deputy; MYRTLE DWIQOINS, Deputy. 

Statesville, third Monday in April and October. J. B. GILL, Deputy 
Clerk. 

Asheville, first Monday in May and November. J. Y. JORDAN and 
0. L. MCLUBD, Deputy Clerks. 

Charlotte, first Monday in April and October. E. S. WILLIAMS, Deputy 
Clerk. 

Wilkesboro, fourth Monday in May and November. MILTON MCNEILL, 
Deputy Clerk. 

Salisbury, fourth Monday in April and October. J. B. GILL, Deputy 
Clerk, Statesville. 

OFFICERS 

FRANK A. LINNEY, United States District Attorney, Charlotte. 
CHAS. A. JONAS, Assistant United States Attorney, Lincolnton. 
THOS. J .  HARKINS, Assistant United States Attorney, Asheville. 
BROWNLOW JACKSON, United States Marshal, Asheville. 
R. L. BLAYLOCK, Clerk United States District Court, Greensboro. 



CASES REPORTED 
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Abbott. Dawso i~  r ............................. 192 
Abraliamson 1. . R . R ........................ 796 
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Bagging Co . r . R . li ......................... 73 
Bailey v . Hilsscll .............................. 450 
Baker  . James r ................................ 612 
Baker . S . r ...................................... 722 
Baker  . Tlittle r ..... ~ ........................... 797 
Baker  v . \\'inslow ............................ 1 
Baldwin . S . v ..................................... 789 
Bank v . B a l ~ l i  ................................. 24:: 
Bank . Grndy v .................................. 15s 
Bank r . Miller ................................ 593 
Bank r . Scott ................................... '312 
Bank v . Pass  .................................... 205 
Bank r . IT'atson ............................... 148 
Bank r . West ................................... 220 
Barnes r . Comrs . of 1)avidson ...... 32.T 
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Ream . S . r ....................................... 730 
Beard v . Sorereign Lodge .............. 154 
Bell v . McCoin ............................... 117 
Bell . 8 . v .......................................... 501 
Benhury r . Butts  .............................. 23: 
Berry v . Cedar Works .................... 187 
Blackman v . Woorlmen .................. 75 
Blake, In  rc ..................................... 278 
Bleriiis r . R . R ................................. 391 
Bomd of Education v . Bray .......... 484 
Hoard of Education . Gallo\ray v ... 245 
Boartl of Eduuttion . Owen r ......... 6 7  
Board of Elections . Rowlantl r ..... 78 
Boguc . Aycock r ............................... 796 
Booker. Rogers r ............................... 182 
Bowman r . RlcGill .......................... 215 
R o \ ~ e i i  v . Schnibben ........................ 248 
Box Shook Co.. Brinson 1- ............. 796 
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ARGUED AND DETERMINED 
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R A L E I G H  

FALL  TERM. 1922 

J. L. BAKER v. J. D. WINSLOW. 

(Filed 13 September, 1922.) 

1. Appeal and Error-Objections and Exceptions-BriefeRules of Court. 
Only the exceptions mentioned and discussed in the appellant's brief 

are considered in the Supreme Court on appeal. 

8. Slander-Damages-Mental Suffering. 
In an action for slander, general damages, when recoverable, include 

actual or compensatory damages, embracing compensation for those in- 
juries which the law will presume must naturally and proximately result 
from the utterance of words wh'ich are actionable p e r  se, and may include 
injury to the feelings and mental sufPering endured in consequence. 

8. Same--Actionable Per Se-Pleadings--Proof. 
Where the words spoken and published in an action for slander are 

actionable per se, general damages need not be pleaded or proved. 

4. Slande-Evidence-Punitive Damages. 
In an action $01- slander, words falsely charging the plaintiff, the d e  

fendant's tenant .or cropper, with stealing a part of the defendant's crop 
raised by the plaintiff upon his lands, are actionable per se, when the 
words are spoken in the presence of others. 

Where the words spoken by the defendant of and concerning the plain- 
tiff in an action for slander are actionable per ae, the law will imply 
malice on the part of the defendant, which entitles the plaintiff to com- 
pensatory or actual damages; this kind of malice does not necessarily 
mean personal ill-will, but a wrongful act knowingly and intentionally 
done the plaintiff without just cause or excuse. 
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Same--Punitive Damages. 
Where the words uttered of and concerning the plaintiff i11 an action 

for slander a r e  actionable p w  se. the finding of malice upon the issue does 
not alone establish the right of the jury to award punitive damages. 
unless there is actual malice, in the sense of personal ill-will, or there a re  
features of aggravation, as  when the wrong is done the plaintiff wantonly 
or under circumstances of rudeness or oppression, or i11 a manner which 
evidences a reckless and wanton disregard of the plaintiff's rights. 

Appeal and  Error-Instructions-Slander-Actual Daniages-Punitive 
Damages. 

A charge of the court in a n  action for slander is not objectionable in 
failing to repeat the distinction between implied malice, fc r  which punitive 
damages may not be awarded, and actual malice, in the sense of personal 
ill-will, etc., upon which the jury may award punitive damages in their 
discretion, when i t  appedrs, upon considering the entire charge, that  the 
judge has once, a t  least, clearly distinguished the implied irlalice that 
would alone entitle the plaintiff to actual or compenwtory damages, from 
actual or expreis malice, or personal ill-will, which mould permit the 
addition of punitive damages, under the evidence in the c a w  

Same--Harmless Error-Requests for  Instruction-BUI-den of Proof. 
Where three issues in an action for slander have been submitted to the 

jury upon the pleadings and evidence. a s  to whether the defendant spoke 
the words defamatorj of the plaiutiff's character; a s  to their falsity and 
the amount of the damages, exception of defendant that the court failed 
to put the burden of proof of the third issue upon the p aintiff, is unten- 
able, where it  clearly appears from the charge that  the burden of the 
first two issues waq expressly placed upon the plaintiff, and that  of the 
third by clear implication, so that  the jury, acting with intelligence, must 
have so understood it ,  it being for the defendant to ask 'or more explicit 
instructions, should he have so desired. 

Verdict-Impeachment-Jurors-Clerks of Court-Evidence--Hearsay 
Evidence. 

Jurors may not impeach, by direct testimony, their verdict after it  has  
been rendered; nor may this be done indirectly upon lestimony of the 
clerk, or another, of a conversation he had overheard between some of the 
jurors, after the rerdict was rendered, the latter being further objection- 
able a s  hearsay; and where the trial judge has found the facts to be as  
set out in the clerk's affidavit, and overrules the motioi a s  a matter of 
law, i t  is, in effect, a conclusion that  evidence of this character was not 
admissible for the purpose, and would not, therefore, Ile considered by 
him. 

10. Slander-Damages-Punitive Damages-Evidence-1Yorth of Defend- 
ant .  

Where the matter published, in  an action for s landx ,  is actionable 
per se, and the verdict has been found against the defendant on the issue 
as  to justification, upon further evidence tending to show actual malice. 
personal ill-will, or such aggravation of circumstancec permitting the 
recorery of punitive damages, evidence concerning the d(?fendant's worth 
or financial standing upon this element of damages is  competent. The 
proper issues in actions for slander with or without the plea of justifica- 
tion, and the verdicts thereon, discussed by WALKER, J. 
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APPEAL by defendant from Allen, J., at January Term, 1922, of 
PASQUOTANK. 

This is an action of slander. 
Plaintiff alleged in his complaint that he resides in Pasquotank 

County, and has lived there since he was twelve years of age, he now 
being fifty-two years old, and that he has always borne a good character 
and reputation among his neighbors and in the community where he 
made his home, and that he deserved the same. 

That the defendant resides in Elizabeth City, North Carolina, and has 
for a number of years. 

That in  December of the year 1920 the defendant came to the home 
of the plaintiff and, in the presence of John Baker and divers other 
persons, spoke of and concerning the plaintiff in the following language : 
"You are stealing my corn and carrying i t  away"; and defendant asked 
the plaintiff didn't he (plaintiff) promise not to move any of the crops 
before he had settled up with him (defendant), and plaintiff replied : 
"I have not removed an ear of corn, Mr. Winslow." Defendant replied : 
"You are the lyingest and most vicious old devil I ever met up with- 
you have been stealing my rent corn all the year and attending your 
crop on it, and lying about it. You are a damn old lying, thievish 
rascal." The plaintiff ordered the defendant to go into the road, and 
he left and went into the road, and then returned and said, "I hate to 
say so, but you are a damned old lying son of a bitch." 

That the defendant intended to charge, and did charge, this plaintiff 
as being a thief, and guilty of the high crime of larceny. 

That the defendant intended to charge, and did charge, the plaintiff 
with the crime of larceny, to humiliate and defame and ruin his good 
name and character among his fellow-men. 

That the charges made by the defendant were false and malicious, 
and were made for the purpose of humiliating and degrading the plain- 
tiff, and to ruin his good name and fame in the community in which he 
lives. 

That by reason of the defendant's mhlicious, slanderous, and false 
charges made against this plaintiff, he has been greatly damaged. 

Plaintiff further alleges that he has suffered damages in  a large sum 
for which he prays judgment. 

The charge relating to stealing the crops grew out of the relations 
between the parties, the defendant being the landlord, or principal, and 
the plaintiff his tenant, or cropper, the charge being that plaintiff had 
stolen a part of the crop which belonged to the defendant. 

Defendant answered and denied the alleged slander. . H e  admitted 
that the plaintiff now resides in  f asquotank County, North Carolina; 
that the defendant had not sufficient knowledge or information to form 
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a belief of the other allegations set out in the complaint, as to the plain- 
tiff's former character and reputation. and therefore denies the same. 

Defendant then answers further that, again insistmg that he had 
made no such charges against the plaintiff as outlined and set forth in 
the complaint, this defendant insists that each and every utterance he 
has made of and concerning the plaintiff at any time has been only of 
such character -as is consistent with the truth, and was true in every 
particular. 

That plaintiff, while a tenant of defendant, without paying his rent 
and advancements, and without notifying defendant, and against de- 
fendant's express orders, and in violation of his agreement, had removed, 
or caused or permitted to be removed, a part of the crops. All of 
which this defendant pleads in mitigation, and pleads, :LS well, the truth 
of any utterances made by him in justification and bar of plaintiff's 
right of recovery. 

There was evidence tending to support the allegations and denials of 
the respective parties. The jury returned the following verdict : 

"1. Did defendant, in substance, speak of the plaintiff the language 
alleged in the complaint ? Answer : 'Yes.' 

"2. I f  so, was same false? -2nswer : 'Yes.' 
"3. What damages, if any, is plaintiff entitled to re:over? ,4nswer : 

'$1,925.' " 
Judgment was entered upon the verdict, and the defzndant appealed, 

after assigning errors. 

Aydlett d2 Simpson for plaintiff. 
Ehringhaus d2 Small for defendant. 

WALKER, J., after stating the case: We will consider only the excep- 
tions mentioned and discussed in the appellant's brief, the others being 
abandoned either expressly or by the terms of our rule. Rule 34 (174 
N. C., 837) ; 8. v. Coble, 177 K. C., 588; S. v. Henderson, 180 N. C., 735. 

The defendant's first exception, as stated in the record and his brief, 
was taken to that part of the charge of the court as to the damages, the 
particular ground of the objection being that the court, in its instruc- 
tions, permitted the jury to include in  the damages, those of the plain- 
tiff's mental anguish or suffering. The charge is clearly sustained by 
the authorities. I n  Fields a. Bynum, 156 N.  C., 413, ii being an action 
for slander, we held that general damages include actual or compensa- 
tory damages, and embrace compensation for those in-iuries which the 
law will presume must naturally, proximately, and necessarily result 
from the utterance of words which are actionable per se, such as the 
charge made in this case. Such damages include injury to the feelings 
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and mental suffering endured in consequence. General damages need 
not be pleaded or proved. 18 A. &: E., 1081, 1082, 1083, and cases cited 
in notes. That case was approved in  Barringer v. Deal, 164 N .  C., 246, 
which also was an action for slander. I n  our case the verdict finds that 
the words, which in law are actionable per se, were uttered by the defend- 
ant, and that they were false. The law, therefore, implies malice, which 
entitles the plaintiff to actual or compensatory damages. Malice, in  
this connection, and within the scope of the issues, does not necessarily 
mean personal ill-will, but a wrongful act, knowingly and intentionally 
done the plaintiff without just cause or excuse, and the law implies this 
kind of malice in  actions for slander when the words falsely spoken of 
and concerning the plaintiff are actionable per se. But punitive or 
exemplary damages also may be awarded, in the sound discretion of the 
jury, and within reasonable limits, but the right to punitive damages 
does not attach, however, as a conclusion of law, because the jury have 
found the issue of malice in such action against the defendant. The 
right under certain circumstances to recover damages of this character 
is well established with us. But they are not to be allowed unless there 
is an element of fraud, malice, gross negligence, insult, or other cause 
of aggravation in the act which causes the injury. Holmes v. R. R., 94 
N. C., 318. They are not to be included in the damages by the jury as 
a matter of course simply because of the slander, but only when there 
are some features of aggravation, as when the wrong is done willfully, 
or under circumstances of rudeness or oppression, or in a manner which 
evinces a reckless and wanton disregard of the plaintiff's rights. 
Ammom v. R. R., 140 N. C., 200 (majority opinion by Justice H o k e )  ; 
Stanford v. Grocery Co., 143 N.  C., 419, 427. The rule as to com- 
pensatory damages is also stated there. As said by the Chief Justice 
in O s b w n  v. Leach, 135 N.  C., 628: "Where the facts and nature of 
the action so warrant, actual damages include pecuniary loss, physical 
pain, and mental suffering." And again : "Compensatory damages 
include all other damages than punitive, thus embracing not only special 
damages as direct pecuniary loss, but injury to feelings, mental anguish, 
etc.," citing 18 A. & E., ( 2  ed.), 1082; Hale on Damages, pp. 99, 106. 
And, as directly pertinent to the charge upon this question to which 
exception was taken, we may conveniently and appropriately refer now 
to the Holmes case, s u p ,  where i t  was held that if there is rudeness 
or insult or "aggravating circumstances calculated to humiliate or dis- 
p a c e  the plaintiff, or party injured, punitive damages may be added to 
those which are merely actual or compensatory." Rose v. R. R., 106 
N. C., 170; Rnmules v. R. R., 102 N. C., 66. Other cases to the same 
effect upon the questions of compensatory and vindictive or punitive 
damages in  actions, and especially in slander, are Hamil ton  v. Nance, 
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159 N. C., 56; Cobb v. R. R., 175 N. C., 132; Hayes v. R. R., 141 N. C., 
199; Smithwick v. Ward, 52 N.  C., 64; Bozoden v. B,zilm, 101 N. C., 
612; Cotton v. Fisheries Products Co., 181 N. C., 151. The Court, by 
Justice Stacy, in  the recent case of Cotton v. Pisher i ,?~ Products Co., 
supra, said: "The defendants' eighth and last exceptisn relates to the 
charge on punitive damages. The basis of this  assign^ ent is  that there 
is no evidence from which the jury mould be justified in awarding such 
damages, and that it was, therefore, error to instruct them upon the 
subject. We think his Honor properly submitted this phase of the case 
to the jury for their consideration. Not only did the language of defend- 
ant's employees amount to a charge of larceny, actionable per se under 
our law, but the accon~panying acts in causing plaintiff's goods to be 
opened publicly and searched in the presence of divers persons gave such 
pronounced color and tone to the entire setting of the case as to warrant - 
the jury in assessing exemplary damages. Punitive damages, some- 
times called smart money, are allowed in cases where the injury is 
inflicted in a malicious. wanton. a i d  reckless manner. The defendants' 
conduct must have been actually malicious or wanton, di3playing a spirit 
of mischief towards plaintiff, or of reckless and criminal indifference to 
his rights. When these elements are present, damages commensurate 
with the injury may be allowed by way of punishment tc~ the defendants. 
But these damages are awarded on the grounds of public policy, for 
example's sake, and not because the plaintiff has a right to the money, 
but it goes to him merely because i t  is assessed in his suit. I n  a proper 
case, like the one at  bar, both the awarding of punitive damages and the 
amount to be allowed, if any, rest in the sound discretion of the jury," 
referring to several of the cases we have cited above. 53 that i t  follows 
from the settled principles of the law we have shown lo be applicable 
here that we cannot sustain the defendant's first assignment of error. 
The two cases cited by his counsel in his brief (Wilk le  v. R. R., 128 
N. C., 113, and Smith v. R. R., 126 N. C., 712), as to damages for 
mental suffering, do not support the exception and relaie to a different 
principle than the one involved here. The learned judge correctly 
charged the jury as to compensatory damages, allowing them to include 
therein those for mental anguish. 

The next exception is equally untenable. This exception, as stated by 
plaintiff's counsel, mas taken to that portion of the cha15ge of the court - 
which permits a recovery of punitire damages if the j l r y  should find 
defendant, in  uttering the words, "was actuated by malice." The ground 
of objection to the charge being the failure of the cour to distinguish 
between implied malice (for which punitive damages are not recover- 
able) and actual malice, upon which alone such damagef, may be predi- 
cated. For this he cites Stanford v. Grocery Co., 143 N. C., 428. But 
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that case does not u ~ h o l d  his contention. and is irrelevant to it. There 
the judge fdiled to distinguish between implied malice and actual malice, 
in the sense of personal ill-will, when charging the jury upon the ques- 
tion of punitive damages, but left the jury to infer that imputed malice, 
necessary only to fix responsibility, was su5cient to justify an award of 
 unitive damages. The Court said in that case that the term "malice" - 
as used here, i n  reference to the question of punitive damages, unlike 
its meaning in the issue fixing responsibility, means actual malice in  
the sense of personal ill-will, and the jury should be instructed that if 
they find the issue fixing responsibility in favor of the plaintiff, they 
shall award him compensatory damages, and if they further find that the 
wrongful act was done from actual malice in the sense of personal ill- - 
will, or under circumstances of insult, rudeness, or oppression, or in a 
manner which showed a reckless and wanton disregard of the plaintiff's - 
rights, they may, in addition to compensatory, award punitive damages, 
citing Holmes v. R. R., supra; Ammom v. R. R., supra; Bowden v. 
.Bailes,'lOl N. C., 612; Kelly v. Traction Co., 132 N. C., 369; S. c., 133 
N. C., 418; 1 Joyce on Damages, sec. 442, citing numerous authorities; 
19 A. & E., 704. But the presiding judge (Ron. 0. H. Allen) made no 
such mistake in this case. H e  had clearly defined the kind of malice 
that would fix liability in  law and entitle the plaintiff to actual or com- 
pensatory damages, and he did so substantially, at  least, in accordance 
with correct principles. I t  is said in 25 Cyc., ,pp. 536, 537, 538 : ((In 
most jurisdictions, exemplary, punitive, or vind~ctlve damages are recov- 
erable in actions for defamation of character. In  some jurisdictions, 
however, recovery is limited to actual or compensatory damages, and no 
punitive or exemplary damages are recoverable. I n  no case are such 
damages allowed as a matter of right, but their recovery rests in the 
sound discretion of the jury. I f  express malice on the part of defendant 
is shown, exemplary or punitive damages are proper. So, if the defama- 
tion was recklessly or carelessly published, punitive damages may prop- 
erly be awarded as well as where the defamation was induced by the 
personal ill-will of defendant. On the other hand, there are many 
authorities to the effect that if express malice or recklessness equivalent 
thereto is not shown on the part of defendant, exemplary damages 
cannot be awarded. I n  some other jurisdictions i t  is held that where 
malice exists exemplary damages may be given, and that it is immaterial 
whether the malice is actual or implied in law." But in this jurisdic- 
tion, where there is actual malice (as contra distinguished from imputed 
malice, or malice implied by the law from intentionally doing that which 
in  its natural tendency is injurious), the jury may award punitive 
damages. This has long since been settled by numerous of our decisions. 
Gilreath v. Allen, 32 N. C., 67; Bowden v. Baizes, 101 N. C., 612; 
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Upchurch v. Robertson, 127 S. C., 1 2 7 ;  Stan ford  v. Grocery Co., supra;  
17 R. C. L., sec. 202. The following instruction of the court (Hoke, J., 
presiding), in Upchurch 7.. Robertson, s u p a ,  was approred by this 
Court, when it said: "The instruction was also correct when thc court 
refused to charge the jury that there was no evidence cf actual damage 
to the plaintiff, and therefore the jnrg could not anartl to the plaintiff 
vindictive damages. H e  properly iiistructcd them that 'the damages 
were very much in the discretion of the jury. I f  tht;. first issue was 
answered "Yes," they could award the plaintiff what in their judgment 
was a full compensation for injury; and, if satisfied by the greater 
weight of evidence that the charge was made by defendant from personal 
malice, with a design and purpose to illjure the plaintiff, or if in the 
judgment of the jury the charge was made in such manner that it 
showed a reckless and wanton disregard for plaintiff's rights, the jury 
might increase thc amount awarded in compensation 11y exemplary or 
punitive damages.) " 127 N. C., at p. 129. I n  his charge to the 
jury in this case, the court, after explaining malice in law which entitles 
the plaintiff to actual or compensatory damages, referred to the ques- 
tion of pnnitive damages, and, while the judge did say to the jury 
that the plaintiff could recover only compensatory dzmages, and not 
punitive damages, "unless they find that the defendant nTas actuated by 
malice," this meant more than malice in law, and manifestly referred to 
express or actual malice, or malice in fact. The judge had already 
defined very fully the term "inlplied malice," as entitlmg the plaintiff 
to compensatory damages, and in  further charging t h ~  jury, he could 
not have referred to anything but express malice, as being that ~ rh ich  
actuated, vhich means "incited7, or "instigated," defendant to commit 
thc wrong. Besides, the judge afterwards made his m3aning perfectly 
clmr, when he said to the jury, if they found that t l ~ e  circ~~instances 
sho~~-ed aggravation and malice, csemplary damages could also be 
anmded. TSThile, perhaps, the difference bet~veen t113 t~vo  lrinds of 
malice could have been more sharply and distinctly drawn, it was suffi- 
ciently done to prevent misunderstanding. 

The next exception is taken to that supposed failure of the court to 
place the burden of proof as to the third issue upon the plaintiff. Tiead- 
ing and interpreting the charge as a whole, it is c lea~ l~f  to be inferred 
that this was done, expressly as to the first two issues, and, by clear 
implication, as to thc third. ,in intelligent j ~ x y  could not have con- 
cluded, under the charge, that the burden  as on the defendant to prove 
the damages, hut that it rested upon the plaintiff himself. I f  the defend- 
ant desired more specific ilistructions, he should hare  mked for them. 
Simmons v. Davenport,  140 N. C., 407; S. 21. Jones, 182 N. C., 785. 

The next exception was taken to the refusal of the court to set aside 
the verdict because i t  was what is called a "quotient verdict." The 
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motion was based on the affidavit of the clerk of the court that R. L. 
Griffin and two other jurqrs ?aid in  his presence and hearing that each 
of the jurors stated in writing what he was willing to give, the several 
amounts being then added together and the result divided by twelve, and 
that the jury returned as their verdict the amount so found. The affi- 
davit of the clerk, the record states, was admitted and considered by the 
court over the objection of the plaintiff. The judge declined to hear or 
consider the affidavits of jurors upon this question, and made this entry 
in  the minutes of the court: "The court heard and considered the 
affidavit of the clerk, and found the facts to be true as therein stated, and 
that the verdict was arrived a t  in the manner described. Upon this 
finding of fact, the court declined, as a matter of law, to set aside the 
verdict. The court found as a fact that there was no influence brought 
upon the jury, or misconduct on the part of the jury in  arriving at  their 
verdict, other than as set out in the above findings." The affidavit of 
the clerk as to what the jurors said was incompetent, and should not 
have been heard, or considered by the judge. I f  the jurors could not 
be heard to impeach their own verdict directly by affidavits, we are 
unable to understand how i t  could be done indirectly by affidavit as to 
what three of them had said in the hearing of the clerk. This is rank 
hearsay, and the court will not listen to what they thus say when, if they 
had been under oath, and their evidence subjected to the ordinary tests, 
they would not be heard. I t  is familiar learning that jurors cannot be 
heard to impeach their verdict. I f  that were allowed, law-suits would 
seldom be determined. Coxe v. BiltgJeton, 139 N.  C., 361-363. h juror 
cannot be heard to impeach the verdict returned into court after its 
record. The principle, succinctly stated in  Bishop v. State, 9 Ga., 121 
(4), that "the affidavit of a juror will not be received to impeach his 
verdict," has been reiterated too often to permit of space for citations. 
Redfearn v. Thompsolt, 10 Ga. dpp.,  550, a t  p. 558. There are many 
cases in this and other jurisdictions, decided with substantial uniformity, 
to the same effect. 

The record states that the court declined, as a matter of law, to set 
aside the verdict. By this the judge meant that while he had found the 
affidavit of the clerk to be true, it was not competent for him to consider 
it, on the motion to set aside the verdict, because otherwise it would, in  
effect, allow jurors to impeach their own verdict, which they cannot do. 
As thus understood, the ruling was correct. Puwell v. R. R., 119 N. C., 
732; McDonald v. Pless, 268 U .  S., 264 (59 L. Ed., 1300). The judge 
should have refused to consider the affidavit at all, and he practically 
did so. 

The last exception is to the admission of testimony concerning the 
wealth of the defendant. This was competent for the jury to consider 
on the question of punitive damages. 17 R. C. L., sec. 801; Reeves v. 
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W i m ,  97 IT. C., 246 (2 Am. St. Rep., 287) ; B o ~ d e n  v. Eailes, 101 N.  C., 
612; Tucker v. Winders, 130 N .  C. ,  147;  Cotton 21. Firheries Products 
Co., 181 N .  C., 152;  Harman v. Cundiff,  82 Va., 2 3 9 ;  L~undalZ v. Even- 
ing Xews  Asso., 97 Mich., 136; Holmes v. Bolmcs, 64 Ill., 294. "When- 
ever punitive damages may be awarded, e~~idence of the financial condi- 
tion of the defendant is admissible in behalf of the plail~tiff," per A l l e ~ ~ ,  
J., in Sr thur  c.  Henry,  157 N. C., 393, 404, citing Tucker v. Winders, 
s'upra. 

We have held that the correct issues in actions to recorer damages for  
slander, where the words alleged are actionable per st ,  and in  which 
justification is not pleaded and privilege is not claimed, are:  

1. Did the defendant speak of and concerning the plaintiff the words 
in substance alleged in the complaint ? 

2. I f  so, what damage is the plaintiff entitled to recov.r? 
If the first issue is answered "No," the case is at  an end. I f  an- 

swered "Yes," the law, in the absence of justification, says that the 
charge is false and malicious, and it is then the duty of the jury to 
award compensatory damages, and they may, in  addition, award punitive 
damages if there is actual malice, which may be inferred by the jury in 
some cases from the circumstances. Stanford v. Grwery  Co., 143 
N. C., 419. 

If justification is pleaded, the issues are:  
1. Did the defendant speak of and concerning the plamtiff the words 

in substance, as alleged in the complaint? 
2. If so, were they true? 
3. What damages, if any, is plaintiff entitled to recover? 
If the first issue is answered "No," or the second "Ye:!," there can be 

no recovery; and if the first is answered "Yes" and the second "No," the 
jury may award damages. This is true because the utterance of words 
actionable per se implies malice, and in  the absence of a  lea of justifica- 
tion, or when the plea is entered and the issue is answered against the 
defendant, the law says the words are false. Hamilton v.  Nance, 159 
N. C., 59. This correctly summarizes the questions to be determined in 
such cases, where both compensatory and punitive damapes are claimed. 
The jury in this case have found that there was no justification for the 
slander uttered by the defendant of and concerning the plaintiff, so 
that under our formula as to the issues, he was entitled o recover com- 
pensatory damages, and if he showed actual malice, he was also entitled 
to have the question of punitive damages submitted to the jury, and they 
may consider the wealth of the defendant upon the question of punitive 
damages. I t  was held in  Harman v. Guncliff, w p m :  "If they find 
from the evidence that the defendant spoke of and about the plaintiff 
the defamatory words charged in the declaration, with actual malice 
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towards the plaintiff, they may give exemplary damages, and in ascer- 
taining the damages they shall consider the plaintiff's standing and that 
of the defendant, and the wealth of the defendant is only to be considered 
so far as i t  tends to show the defendant's rank and influence in society, 
but not as showing his ability to pay." 

The case was hotly contested throughout, but those considered by us 
embrace all of the material exceptions upon which reliance appears to 
have been placed by the defendant, and we find that none of them is  
tenable, for the reasons we have stated. 

The words of the defendant, used by him in the presence of others, 
which it was intended they should, and which they did hear, the jury 
said were not only not justified but false, and, besides being unjustifiable 
and false, they were uttered maliciously about the plaintiff before by- 
standers, and to humiliate and degrade him among his friends and neigh- 
bors there, and they no doubt had the intended effect. I t  is no wonder 
that the jury awarded the plaintiff a full verdict. H e  appears to have 
deserved it. 

There is no error in the case, or record, and i t  will be so certified. 
No error. 

ADA T'. WHITEHURST ET AL. V.  R. L. HINTON. 

(Filed 13 September, 1922.) 

Discovery-Evidence-Exan~ination of Parties-Statutes-Appeal and 
Error-Parties. 

An affidavit in support of a motion in the cause, to allow the plaintiffs 
to examine the defendant adversely under the provisions of C. S., 900, 
showing that the defendant had assumed to manage the estate of a 
deceased person of whom the plaintiffs were the heirs at law, under a 
paper-writing purporting to be a will, but which had been set aside by the 
court upon caveat entered, and that this was the only available way in 
which certain information necessary in the action could be obtained, etc., 
is held sufficient to sustain the order of examination allowed by the clerk 
and approved by the judge of the Superior Court, and defendant's appeal 
is accordingly dismissed in the Supreme Court. Jones 2;. Guntto Go., 180 
N. C.. 319, cited and distinguished. 

APPEAL by defendant from Bond, J., at March Term, 1932, of 
PASQUOTAKX. 

Motion in a civil action, pending in the Superior Court of Pasquotank 
County, for an order to examine the defendant adversely, as provided 
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by C .  S., 900 et seq. From an order of the clerk allowing the motion, 
the defendant appealed to the judge in term, who, upon a hearing, 
approved the order and judgment of the clerk, and remanded the cause 
for further proceedings in accordance therewith. Defendant appealed. 

11feekin.s & Alcilft~llan and Ehringhaus ct! Small for r,lnintifs. 
W .  I .  Halstead and IV. A. Worth for defendant. 

STACY, J. Appellant admits that the present appeal must be dis- 
missed as premature, under authority of Xonroe v. Holder, 182  N.  c., 
19, unless, as alleged, the order for the examination mas made upon an 
insufficient affidavit. I n  support of this position, defenlant relics upon 
the recent case of Jones v. Guano Co.. 180 N. C.. 319. and authorities 
there cited. Hence, the single question presented for decision is the 
sufficiency of the affidavit filed by the plaintiffs and lpon mhich the 
instant order was granted. 

I t  appears from-the petition, which was duly verified and used as an 
affidavit herein, that the  lai in tiffs are the arandchildren of John L. 

u 

Hinton, deceased; and, as such, are entitled to be numklered among his 
heirs at  law; that in  1910 the defendant, acting under a paper-~vriting 
purporting to be the last will and testament of said decedent, took charge 
of his entire estate, both real and personal, and exercised complete con- 
trol, supervision, and management of the same, collectir g and using all 
the rents and profits derived therefroni, and occupying the lands and 
premises to the exclusion of the plaintiffs and those ur der whom they 
claim; that the plaintiffs were nlinors at  the time of thl: death of their 
grandfather, the said John I;. Hinton, and mere not then fully aware 
of their rights, or capable of understanding the real value of their 
interest in  his estate; that in 1918 the plaintiffs, after reaching their 
majority, filed a caveat to the alleged will of their ancestor, vhich mas 
sustained upon the ground of undue inf luencothe defendant having 
participated therein-and the said will was thereupon adjudged to be 
invalid; that the plaintiffs hare brought this action 1 0  impeach the 
accounts filed by the defendant, ~vhile acting in a fiduciary capacity as 
executor under the paper-writing above mentioned, and to require a full 
and accurate accounting of all the properties which have come into his 
hands as such executor, and whicll rightfully belong to th- plaintiffs. I t  
is further alleged in the petition that the defendant has in his possession 
certain books and papers, and also possesses esclusivc~ knowledge of 
matters and things connected with said estate which the plaintiffs deem 
necessary and essential to an intelligeilt drawing of their complaint. 
They further aver that, in no other way, is said information accessible 
to or obtainable by them, and that this application is made honestly, in 
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good fa i th ,  a n d  not  maliciously or  f o r  a n y  ul ter ior  motive or  purpose, 
such a s  was condemned b y  th i s  Cour t  i n  B a i l e y  v. M a t t h e w s ,  156 N .  C., 
81. 

I t  would seem t h a t  t h e  foregoing allegations of t h e  petition, taken i n  
connection w i t h  t h e  relation of t h e  parties, ought  to  be  sufficient to  war- 
r a n t  the court  i n  g ran t ing  t h e  instant  order. W e  a r e  of opinion t h a t  
the  provisions of t h e  s tatute  have  been met, a n d  t h a t  t h e  present appeal  
is  premature.  H o l t  v. W a r e h o u s e  Co., 116 N. C., 480. 

Appea l  dismissed. 

N. PIERCE HAMPTON v. R. A. GRIGGS. 

(Filed 13 September, 1922.) 

1. Rule  i n  Shelley's Case. 
Shelley's case gives a rule of property as  well a s  of law, and obtains in 

the courts of this State, subject only to be changed or repealed by statute. 

2. Same-Interpretation. 
The ,perplexity in construing the rule in  Shelley's case results in a 

measure from the want of appreciation of the full meaning and signifi- 
cance of some of the terms employed, and in the expression "the word 
heirs is  a word of limitation of the estate, and not a word of purchase," 
the "limitation" is  used in the sense of marking out the bounds or 
describing the extent or quality of the estate conveyed to the ancestor, or 
the first taker;  and the words "not a s  a word of purchase" to refer to an 
estate acquired by the heirs, a s  such, in the ordinary course of descent, as  
distinguished from a class bf persons to take the estate in remainder as  
the beginning of a new inheritance or the stock of a new descent. 

3. Same-Requisites. 
I n  order to the application of the rule in Shelley's case, there are  five 

requisites : there must be a grant of an estate in freehold in the ancestor 
or first taker;  the ancestor must acquire this prior estate by, through, or 
in consequence of the same instrument which contains the limitation to 
his heirs; the words "heirs" or "heirs of the body" must be used in their 
technical sense as  taking indefinitely under the canons of descent; the 
interest acquired by the ancestor and that limited to his heirs must be of 
the same quality, either both of them legal or equitable; the limitation 
to the heirs must be of an inheritance, in fee or in tail,. by way of 
remainder. 

4. Same-Intent-Heirs-Heirs of t h e  Body-Technical Words. 
In  construing a conveyance with reference to  the application of the rule 

in Shelley's case, the general or paramount intent of the donor or grantor, 
in the use of the technical words "heirs" or "heirs of the body" should 
be first ascertained by construing the instrument a s  a whole, and should 
his intent, so found, be that  these words should be taken with their 
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technical or legal meaning, this meaning will control any particular 
intent he may have otherwise expressed ; but should they be ascertained 
to have been used a s  denoting a particular class of persons, to take in 
remainder, as  distinguished from those who would take in indefinite suc- 
cession under the rules of descent, that  meaning will prevail, and the first 
taker will acquire only an esixte for life, and the rule in  ,Shelley's cnse 
will not apply. 

5. Sanic-Children. 
An estate to the lawful heirs of tlle testator's son after the death of 

the testator's wife, and should tlie son "die without a bodily heir then to 
the testator's family" : Held ,  the words "lawful heirs cf my son" should 
not be taken in their technical significance a s  heirs general, but in the 
senqe of issue or children, and the limitation over to the testator's family 
w a s  to clefignate certain ljrrionr of the te.tator'r blood who should take 
to the exclusion of his general heir<, ugon the hapyenins of the contin- 
qency, directly from the testator, a s  tlie root of a ~ i e w  inheritance or the 
stock of a new dewmt, nncl the rule in Sl~el lcy ' s  cnse does not apply. 

6. \Tills-Devises-Land. 
The \\-ord "lend" used in the will construed in this case is held to  have 

hcen used in the sense of the word "derisr." 

, ~ P P E A L  by  defeildant f r o m  Bond, J., a t  ,!pril 'rernl, 1922, of 
C v n n r ~ r c x .  

Controversy n ~ i t h o u t  ac t io l~ ,  submit ted oil a n  agreed st:~tement of facts.  
Plaint i f f ,  being under  contract  to  convey cer tain l ands  to t h e  defend- 

ant ,  esecutcd a n d  tcnderctl a deed therefor  and  d~nla i lded  payment  of tlie 
pnrchase price, as  agreed. T h e  defendant tlcclincd to accept t h e  deed 
a n d  refused to m a k c  payment ,  clainliilg tha t  tlic t i t le  offered was 
def ective. 

r p o n  t h e  facts  agreed, tllc court, being of opinior thnt  the  deed 
tendcrcd wonlrl conrey a good title, gave judgment f o r  tlle plaint i f f ;  
whereupon t h e  defendant esceptcd and appealed. 

A ydlet t  d :.Simpson for p la in t i f  
S o  c o ~ m s s l  for de fendan t .  

STACY, J. T h e  plaintiff derives t i t le  to  t h e  l auds  i n  question b y  
devise f r o m  h i s  father ,  J o h n  T. H a m p t o n ,  and, on t h e  facts  agreed, t h e  
t i t le  offcrcd was properly made  to depend upon t h e  con:trnction of the  
fol lomii~g i tems i n  t h e  n i l1  of J o h n  T. I-Iampton: 

"I tem F i r e :  I lend unto m y  soil Xathan ie l  P ie rce  H a m p t o n  the  f a r m  
whereon h e  now lives, lying a t  t h e  nor th  end of Churclics Is land,  also 
P i n e y  I s land  land,  a n d  m y  r igh t  i n  Cedar  Is land,  and  also m y  r igh t  i n  
t h e  marshes, a l l  of t h e  abovc named lands and  marshes I lend a t  m y  
death, and  also lend al l  of m y  lands  a t  t h e  dea th  of m y  wife, Nancy,  
a n d  I also give al l  of my tools t o  N. P. H a m p t o n  f o r  life. 
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"Item Six: I give unto the lawful heirs of my son Kathaniel Pierce 
Hampton all of the lands and chattel property that belongs to me at the 
death of me and my wife, Nancy, and if my son should die without a 
bodily heir, then my property to go back into the Hampton family." 

The case states that the wife of the testator has been dead for a 
number of years; that the plaintiff has one daughter, his only child, who 
married the defendant, R. A. Griggs; that plaintiff's daughter is still 
living, and is now the mother of three children, all living. 

Plaintiff contends that under the foregoing provisions of his father's 
will, he holds a fee-simple title to the lands sought to be conveyed; while 
the defendant contends that under said provisions the plaintiff took only 
a life estate in the property so devised. The merits of these respective 
contentions depend upon the applicability or nonapplicability of the rule 
in Shelleu's case. " 

Whatel-er reasons, pro and con, may have been advanced originally in 
support of the wisdom or impolicy of following the rule in Shelley's case, 
so far  as the courts of North Carolina are concerned, this is no longer 
an open question. Starnes v. Hill, 112 N. C., 1. Much has been said 
in support of its adoption, and something in criticism; but, with us, it 
is a rule of property as well as a rule of Ian-, and we must obserw i t  
wherever the facts call for its application. The Legislature alone may 
change it if it is thought to be-unsuited to the needs of our day or to 
the industrial life of our times. I t  is one of the ancient landmarks, 
which the fathers h a ~ e  set in the law, as it relates to the subject of real 
property, and we should be slow to remove it. Prov., 22 2 8 .  

The rule itself is simple enough; but, in applying it to the variant 
facts of numerous cases, seemingly with some lack of uniformity, it has 
become a subject of much perplexity. This may be due, in a measure, 
to a want of appreciation of the full meaning and significance of some 
of the terms employed. When it is said "the word heirs is a word of 
limitation of the estate, and not a word of purchase," within the meaning 
of the rule in Shelley's case, it is to be understood that the word "limi- 
tation" is used in the sense of marking out the bounds or describing the 
extent or quality of the estate conveyed to the ancestor or to the first 
taker; and the word "purchase" is to be understood as referring to an 
estate acquired in such a manner as to take it out of the ordinary course 
of desceit, or as designating certain persons to take the estate who are 
themselves to become the root of a new inheritance or the stock of a new 
descent. As thus understood and construed, Lord Coke's definition of 
the rule would be substantially as follows : 

When an ancestor, by any gift or conveyance, taketh an estate of free- 
hold, and in  the same gift or conveyance an estate is limited, 'either 
mediately or immediately, to his heirs in  fee or in  tail, the word "heirs" 
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is a word marking out the bounds or describing the extmt or quality of 
the estate conveyed to the ancestor, and not a word designating the 
persons who are to take the estate, other than by descent and as the 
beginners of a new inheritance. - 

I t  is generally held that, as prerequisites to the application of the 
rule, there must be, in the first instance, an estate of freehold in the 
ancestor or the first taker; and (2 )  the ancestor must acquire this prior 
estate by, through, or in consequence of the same instrument which 
contains the limitation to his heirs; (3) the words "heirs" or "heirs of 
the body" must be used in their technical sense as importing a class of 
persons to take indefinitely in succession, from generaticn to generation, 
in the course marked out bv the canons of descent; '4) the interest , , ,  
acquired by the ancestor and that limited to his heirs must be of the 
same character or quality; that is to say, both must be legal, or both 
must be equitable, else the two would not coalesce; and (5)  the limita- 
tion to the heirs must be of an inheritance, in  fee or in  tail, and this 
must be made by way of remainder. See note, 29 L. R. A. (N. S.), 
963; 24 R. C. L., 887. 

I t  is further conceded by practically all the authorities that the rule 
in question is one of law and not one of construction, and that at times 
it orerrides even the expressed intention of the grantor, or that of the 
testator, as the case may be. But when this is said, i t  should be under- 
stood as meaning that only the particular intent is sacrificed to the 
general or paramount intent. I t  is not the estate which the ancestor 
takes that is to be considered so much as i t  is the estatch intended to be 
given to the heirs. As said in Baker v. Scott, 62 Ill., 88: "It has 
frequently been adjudged that though an estate be devised to a man 
for his life, or for his life et no% ulitcr, or with any other restrictive 
expressions, yet if there be afterward added apt and proper words to 
create an estate of inheritance in  his heirs or the heirs of his body, the 
extensire force of the latter words should overbalance the strictness of the 
former, and make him tenant in tail or in  fee. The t r w  question of in- 
tent would turn not upon the quantity ofestate intended to be given to the 
ancestor, but upon the nature of the estate intended to be given to the 
heirs of his body." The first question, then, to be decided is vhether the 
words "heirs" or ('heirs of the body" are used in their bechnical sense; 
and this is a preliminary question to be determined, in tk e first instance, 
under the ordinary principles of construction without regard to the rule 
in Shelley's case. Not until this has been ascertained by first viewing 
the instrument from its four corners (l'riplett v. Williams, 149 N .  C., 
394), and determining whether the heirs take as desc~ndants or pur- 
chas&, can it be known in a given case whether the facts presented call 
for an application of the rule. "In determining w h e t ~ e r  the rule in  



N. C.] FALL TERX, 1922. 1 7  

Shelley's case shall apply, i t  is not material to inquire what the intention 
of the testator was as to the qualltity of estate that  should vest i n  the 
first taker. The  material inquiry is, What  is  taken under the second 
devise? I f  those who take under the second devise take the same estate 
that they n-ould take as heirs or as  heirs of his body, the rule applies" ; 
othcr~vise not. Procke t f  2 % .  robin sot^., 46 S. H., 454. The  meaning or 
seme in which the n ords "heirs" or "heirs of the body" are employed, 
whethcr technical or other, is denominated the general or paraniount 
intcnt, aiid this is to be the controlling factor. As against this donliilant 
purpose thc lcsser or particular intent must give way;  for having once 
dcterniined that the second d e ~ i s e  \\as intended to be gireii to the heirs 
of thc first taker qua heirs, or in the strict and techliical sense of heirs, 
the rule is inexorable. Hence, i t  appears that the effect of the rule is 
liot to th\'iart, but to effectuate, the main intentiou a i d  purpose of the 
grantor or donor. Yarne l l ' s  A lppca l ,  70 I'a. St., 335. See, also, the 
clcar a i d  iiistructivc o1)inion by X o n f g o m e r y ,  J . ,  i n  S i r h o l s  I . .  Gladden,  
117 N. C'., 497. 

Thus, i n  S o b l e s  1 % .  S o b l e s ,  1 7 7  PI'. C., 243, i t  was held that a de~rise in  
n mothcr's will ''to my SOH, Osbor11~ C. Nobles, the home and buildings 
ailti one-half the l m ~ d  for his lifetime, and then to his legal representa- 
t i ~ c s "  eoufcrred upon thr, deriscc a fee-simple estate in the property 
uiltler the rldc ill Xkdlc!/'s case. Here, i t  d l  be obserr-ed, in searchirlg 
for the don~inarlt purpose awl intent of the testator, the words ''legal 
rc preselitati\ cs" werc held to be equivalei~t to or syrlonymous with 
"lic.irsn or "hcirs of the body," giving rise to the application of the ride. 
I n  T,ortl C'oXe's definition, the no rd  "licirs" i s  used, but i t  is generally 
held that  equiralent esprc&ons will suffice where it is patent f rom the 
rolltext that  such esprcssions Ivere c ~ i d e ~ l t l y  intended to be used in  the 
sense of heirs. Conversely, where the ~vords  '(heirs" or "heirs of the 
hotlyv 'we not used in a technical seuse, the rule does not apply. 

Again, in the case of l y s o n  7.. Sinelair ,  138 S. C., 24, there n7as a 
d e ~ i s e  to Thomas TI. Tyson "cluri~lg the term of his natural  life, then to 
the lawful hc,irs of his body, i n  fec simple, on failing of such lawful 
heirs of his body, the11 to his right heirs in fee," which n a s  held to 
be a proper case for the application of the rule, as the l in~i ta t ion  
over to the right heirs did not chauge the course of desccnt, but showed 
that the nords "lawful heirs of his body" were used in  their technical 
i n r ~ a n i ~ ~ g .  T o  like effect, anlong others, is the case of R a d f o r d  u. Bus@, 
176 N. ('., 268. 

T11e foregoing decisions are reprrsentative of those cases which may 
be said to 1)e in the twilight zone, and in which the rule has been held to 
be applicable; hut there is another line of cases, of seeming similarity 

'7-184 
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and likeness to those above, in which the rule has been held to be non- 
applicable, and this has given rise to some difficulty in differentiating 
the two classes of cases. 

I n  P z ~ c k e t t  v. f l lorgan,  158 N .  C., 344, the following devise mas held 
to be outside the operation of the rule in Shelley's tax: "I leave to 
Martha Morgan, the wife of James Morgan, 48y2 acres of land, known 
as the Rachel tract, on the east side, during her life, t h m  to her bodily 
heirs, if any; but if she have none, back to her brothrm and sisters." 
Here, it mill be observed, the ulterior devise, upon the happening of the 
given contingency, provided that the estate should be taken out of the 
first line of descent and then put back into the same linf; in a restricted 
manncr, by giring it to some, but not to all, of those who presumptively 
~i7ould have shared in  the estate as being potentially ~ m o n g  the heirs 
general of the first taker. Looking at the instrumen, from its four 
corners, and using this provision, among others, as one of the guides for 
ascertaining the paramount intent or the dominant purpose of the 
testator, i t  was held that the words "then to her bodilj heirs, if any," 
were not nsed in their technical sense as importing a clzss of persons to 
take indefinitely in succession, generation after generation, but as mean- 
ing issue or cliildrcn living at her death. Note this ulterior limitation 
did not undertake to substitute the root of a new and inde~endent in- 
heritance, under the contingmcy stated, for that of the first stock, as 
mas the case in ~ l l o r r i s e t t  2,. S f e v c n s ,  136 K. C., 160. This distinction 
was clearly pointed out by Hoke,  J., in Jones  v. W h i c h a r d ,  163 N .  C., 
241, from which me copy without quoting literally: I n  Xorr i se t t ' s  ease 
the ulterior disposition of the property was not, and mas not intended as, 
a limitation on the estate conwyed to the first taker, but v a s  a provision 
whereby one stock of inheritance, on a certain contingency, was substi- 
tuted for another, the second to hold as purchaser direct from the grantor 
or original owner. Sessoms v. Sessoms,  124 n'. C., 121. 

The decisions rendered in Pucl ie t t  v. Jlorgan,  s u p m ,  supported, among 
other cases, by Rol l ins  v. K e e l ,  115 N.  C., 68, was follon-ed in Jones  v. 
TVhichard, 163 N .  C., 241; P u g k  v. Allen, 179 N.  C., 307; Blackledge 
v. S i m m o n s ,  180 N .  C., 535; lVallace v. Wallace,  181 V. C., 158, and 
R e i d  v. NeaT, 182 N. C., 192. 

I n  P u g h  v. Allen, supra,  p. 309, Mr. Jus t i ce  H o k e ,  3peaking of the 
line of demarcation which separates these two classes of cases, said: 
((,lpplying the principle, it has been held in several of our decisions con- 
struing deeds of similar import that in case of a limitation over on the 
death of a grantee or first taker without heir or heirs, a rd  the second or 
ultimate taker is presumptively or potentially one of the heirs general 
of the first, the term 'dying without heir or heirs' on the part of the 
grantee mill be construed to mean, not his heirs general, but his issue 
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in  the sense of children and grandchildren, etc., living a t  h is  death," 
citing Sain v. Baker, 128 N.  C., 256; Francks v. Whitaker, 116 N.  C., 
518, and Rollins v. Keel, 115 N.  C., 68. 

Spplying the above principles to the case a t  bar, we think i t  is clear 
that  the words "lawful heirs of m y  son," appearing i n  item six of the 
will, were not used in  their technical sense, but i n  the sense of issue or 
children, and that  the plaintiff took only a life estate i n  the property 
n-ith remainder to his children and grandchildren living a t  his death, i n  
default of which, i t  is provided that  the property shall go back into the 
Hampton family. Members of the Hampton family, of course, are 
potentially among the heirs general of the first taker, but they are  not 
all, and this ulterior limitation would exclude others among his heirs 
who were not of the blood of the original stock. Hence, under this 
construction of the dominent intent of John  T. Hampton, the testator, 
as expressed in  his will, me think the rule in Shelley's case is  non- 
applicable. 

The  word '(lend" in the will before us was manifestly intended to be 
used in  the sense of give or devise. Cohoon v. Upton, 174 N. C., 88. 

Reversed. 

GEORGE J. LACEY v. IDEAL HOSIERY COMPANY. 

(Filed 13 September, 1922.) 

1. Employer and Employee-Master and S e r v a n t D u t y  of Employer- 
Safe Appliances-Negligence-Evidence. 

The plaintiff was employed in the defendant's knitting mill, among other 
things, to place stockings, after they had been dyed, into a basket or 
receptacle for drying, and which he was to revolve for that purpose, a t  
great speed, with power-driven machinery; that there was an opening 
in this basket through which the ends or parts of the stocking would fly 
from the revolving basket, importing menace to the operator, and which 
was closed in more improved devices of this sort, and which, in the 
present case, could have beeb closed a t  small expense without diminishing 
the usefulness of the basket; that while operating the machine the plain- 
tiff's arm was caught by the flying ends of the stockings and thus drawn 
into the machinery and severely injured: Held, sufficient to take the case 
to the jury upon the issue of the defendant's actionable negligence in 
proximately causing the plaintiff's injury by its failure to exercise reason- 
able care in the selection of the appliance with which the plaintiff was 
required to work. 

2. Same--Rule of the Prudent Man-Appliances Known and Approved- 
Unnecessary Dangers. 

The duty of an employer to furnish an employee, in the observance of 
ordinary care in the selection of power-driven appliances a t  which the 
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emldoyee' is required to ~ o r k  in the performance of his duties, is not 
fully met whcn he fnrnishes like appliances to those Bnc,n7n and approved 
and in  gelirrnl nsc in  plants of the same character, for it is also required 
of hiin, m~iler tlir rnlc of tho l?rnilcnt man, not to sulrject his employee to 
olrvious n i ~ r l  unaecessnry dmlgers, which could be readily removed without 
clcstroyi~ig or seriously imlx~irilig the efficacy of the implement. ant1 of 
wllich lie k 1 1 ~ ~ v .  or sho~~li l  have lino\~-n undcr the circumstances, in the 
rsmvisc of ort1ina1.y caw. 

A l ~ ~ ' ~ ~ l ~  by (Iefrnilalit from D a n i e l c ,  J., at February Term, 1922,  of 
PASQI'OT.~\I<. 

The  action is imti tutcd by plaintiff, an employec of defcudant com- 
pany, to recorer damages for pllysical iiijnries cansrtl hy the alleged 
l~egligence of t lcfe~idal~t  coml)rnly in failing to proride a proper machine 
nit11 ~ r h i c h  to do plaintiff's nork,  and in nrgligcilt fail11r.e to keep said 
n l a c h i ~ ~ e  in proper repair. There n as cleiiia! of liability h y  drfelldant 
c o i ~ ~ p a ~ ~ ~ ,  ant1 plea of c ~ i l t ~ i b l ~ t o r y  ilegligence on par t  of plaintiff. On  
issncq slthmittccl t l ~ e r r  ~i-as ~ e r d i c t  for plaintiff, aswssiiig damages. 
Jl~tlpmcwt, a d  dcfr l~dant  excepted and appealed. 

HOKE, J .  The eridcncc oil the part  of tlle defendant tended to show 
that i n  July,  1919, llc Tras employed by defendant company in  its hosiery 
mill, his duties bcing to fiic the boiler, to dye stockil~gs axid operate a 
hydro-extractor, a n~aclliilc tlr4gned as its terms impo .t, to wring the 
na tcr  from thr  stocltiilgs as t1lc.y \i7erc taken from the d y h g  r a t  situated 
nmr.  That  this nlachi~ic, d r i ~  en by a belt and pulley connected with 
tlw ]noti\ e poner, consiits of a perforated mctallic basket about 84 inches 
ill tliamcter, rcvolx ing  on a s p i n d l ~ ~  or shaft running through, a ~ i d  ~ i ~ h i c h  
\I orkcd in a hearing overhead, and this basket was set i n  ail iron casing 
in which it rerolvcd, and had a r im or flange of three or four inches a t  
thc top, but lraviiig an  opcning from nhich  the stocbings ~vonld not 
i n f r c~~ucn t ly  fly out nhcn  the b:rikct m a  .in rapid motion. That  the 
nlachi~lr  was startrd by the opcrutor gi\ilig the baskci a " t ~ ~ i r l "  m ~ d  
1ctti11g oil the powlr gradually till a speed of sixtecw or serenteeil 
hm~dr r t l  rcvolntions a minuti. v a s  attained. That  it was a part  of 
plail~tiff's duties to carry tlir stoeki~rgs from the dye vat and pack then1 
in  this basket, start the macllinc and let on the p o ~ e r .  Tha t  owing to 
the o p c ~ i ~ ~ g  a t  the top of this baqket, thc stockings, as stated, would 
frequently fly out, aud n i t h  such force as to threaten smious injury to 
the olwrator, or any one stalldil~g w r y  llear the machir~>. That  on the 
orcasion in  qiwstioi~ plaintiff had packed the basket n i t  the  vet stock- 
iugs :md Ict on the poucr, s t a ~ ~ d i n g  in the proper position for the pur- 
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pose when some of the wet stockings were thrown partly out of the 
opening in  the top of the machine, one end being fastened therein, and 
the other caught witness around the wrist, dragged his arm into the 
basket, around the shafting, broke the bones of the arm in several places, 
taking off all the flesh. Witness stopped the machine vi th  the left hand, 
when i t  was found that there were .stockings around plaintiff's right 
wrist and other end being around the spindle, the arm brolien and 
lacerated so that it had to be amputated. 

There was further evidence for plaintiff to the effect that these baskets 
for the past fiue or six years had not been made with an opening, but 
were closed over with a steel or heary tin covering, which afforded full 
protection to the operator, and that in the older machines like this a 
covering could be affixed at a very small cost and without at all impair- 
ing its efficiency or usefulness. Plaintiff testified further that in this 

machine, now antiquated, the bearings on which the spindle 
or shaft worked were old and morn, causing the basket to "jerk and 
mobble," thereby increasing the liability of injury by stockings flying 
out of the same; that plaintiff had called this to the attention of his 
supervising foreman, who had said he would have it fixed; that the 
machine was properly packed on this occasion, and with proper weight 
of stocliings according to plaintiff's best judgment, the only guide given 
him to determine it. 

There was testimony for defendant to the effect that while these recent 
machines had the covering referred to, those without such covering mere 
also very much used, and there was no probability of injury therefrom 
 hen properly packed and operated. There was evidence, also, that this 
plaintiff had been in the habit of putting his hand in or over the opening 
in  the basket when the same was in motion, and had b ~ e n  cautioned 
about it by his boss a half dozen or more times; and further, he had 
been very carefully trained and instructed as to the proper packing of 
the basket, and when these instructions mere followed there was no 
reasonable probability of harm. That after the occurrence, the machine 
vas  examined and found to be o~*erloaded and improperly packed, etc. 

I n  a full and n-ell considered charge these opposing positions were 
submitted to the jury, r h o  have, as stated, rendered their verdict in 
plaintiff's favor, assessing his damages at $i,131.66, and n7e can find no 
valid reason for disturbing the result. The only objection seriously 
insisted on by appellant is to a portion of the charge, in which the 
learned judge instructed the jury, in effect, that though the machine in 
question here was one "approved and in general use, yet if in the practi- 
cal operation it had been disclosed that there was menace of serious 
injury to employees engaged in running the same, ~vhich could hare been 
readily removed, and without impairing its efficiency, and this was 
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known to the employer or should have been discovered by him in the 
exercise of reasonable care, a failure to remedy such a defect might 
constitute a breach of the dominant duty incumbent on ;he employerin 
the exercise of reasonable care to supply the employee vith machinery 
that was reasonably safe and suitable for the work in which he was 
engaged." S n d  if the jury were satisfied by the greater weight of the 
evidence that in the present instance there mas such breach of-duty. and ", 
the same was the proximate cause of plaintiff's injury, they would 
answer the issue as to defendant's negligence '(Yes." 

The principle here laid down by his Honor was carefully considered 
and upheld by this Court in  Ainsley v. Lumher Co., 165 N.  C., 122, and 
the position has been repeatedly approved in our decisions on the sub- 
ject. Xutton v. AIelton, 183 3. C., 369; Cook v. N f g .  Co., 182 N. C., 
205-206; Taylor v. Lumber Go., 173 N .  C., 112; Dunn v. Lumber Co., 
172 N. C., 122. 

I n  Ainsley's case, supra, the intestate of plaintiff had bllen killed while 
operating a lathing machine as employee of defendant, and there mas 
evidence to the effect that the machine was one known, approved, and 
in  general use. and there mas evidence to the effect further that the 

..2 

machine in question consisted chiefly of two circular saws which in their 
operation not infrequently projected pieces of lumber n i th  great force 
towards t h ~  operator, thereby putting him i n  serious dznger, and that 
without impairing the efficiency of the machine and at  comparatively 
small cost, by annexing to the machine a small iron shitxld four or five - 
inches wide, complete protection would have been afforded, and it was 
held that the full measure of an employer's duty was not always or 
necessarily met by supplying a machine that was known, approved, and 
in general use. 

And the Court, in its opinion, said : '(Speaking, then, further to this 
rule that an employer must furnish implements, etc., which are known, 
approved, and in general use, a fuller statement of the requirement is 
that where machinery is more or less complicated, and especially xvhen 
d r i ~ ~ e n  by mechanical power, there must be supplied for employees 
machinery, implements, and appliances which are 'kncmn, approved, 
and in general use by prudent and skillful employers, and in  well regu- 
lated concerns.' From this me think it follows that an employer is not 
protected, as a coi~clusion of law, because he is operating a machine 
which is 'known, appro~ed,  and in  general use,' but, although such a 
machine or appliance may have been procured, if its practical operation 
should disclose that employees are thereby subjected, not to the ordinary 
risks and dangers incident to their employment, but to obvious and 
unnecessary dangers which could be readily removed without destroying 
or seriously injuring the efficiency of the implement, such conditions, if 
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known, or if allowed to continue, might permit the inference of culpable 
negligence against the employer; that he had not, in the particular 
instance, measured up to the standard of care imposed upon him by the 
law; a position upheld by many authoritative cases and by text-writers 
of approved excellence.'' 

And in Cook's case, supra, the opinion by the Chief Justice, it was 
held, among other things : "It is not alone sufficient that the master has 
furnished his servant such machinery, tools, and appliances as are 
usually furnished for doing the work under dangerous conditions similar 
to those in which the servant is required to work, that are known, 
approved, and in general use, but he must further take such precautions 
for his servant's safety as an ordinarily prudent person charged with a 
like duty should and ought to have foreseen were necessary and proper 
under the circumstances." 

The charge of his Honor, therefore, is in full accord with our rulings 
on the subject, and the judgment for plaintiff must be affirmed. 

No error. 

THOMAS F. BENBURY ET AL. V. E. BUTTS. 

(Filed 13 September, 1022.) 

Estates-Wills-Devise-Tenants in Common-Deeds and Conveyances. 
An estate devised to the stepdaughter of the testator "to her and to 

her children and children's children," possession to be given after the 
death of the testator and his wife, the testator and his wife being dead, 
leaving the devisee alive with two living children without children : Held, 
the title to the estate vested in the step-daughter and her two children, as 
tenants in common, and the deed of the daughter and her husband was 
alone insufficient to convey a full and complete title to the lands. 

APPEAL by plaintiffs from Bond, J., at Spring Term, 1922, of 
CHOWAX. 

Controversy without action, submitted on an agreed statement of facts. 
Plaintiffs, being under contract to convey certain lands to the defend- 

ant, executed and tendered a deed therefor, and demanded payment of 
the purchase price, as agreed. The defendant declined to accept the 
deed and refused to make payment, claiming that the title offered was 
defective. 

His Honor, being of opinion that the deed tendered was insufficient to 
convey a full and complete fee-sihple title to the lands in question, 
gave judgment for the defendant; whereupon the plaintiffs excepted and 
appealed. 



Vann & Hol land  for p l a i n f i f f s .  
S o  counsel f o r  d e f e n d a n f .  

STACY, J. On the facts agreed, the title offered was properly made 
to depend upon the constructioii of the following claust> ill the n-ill of 
Noah Bess: 

"I give and bequeath to Dora Benbury, my wife's dau,;hter, the house 
and lot (if there is a house on i t )  where I lived befow it was burned 
down, situated on east end of Church Street, in the tow1 of Edenton, 
X. C., to her and her chilclrcn, and to their children's children, measur- 
ing 160 feet deep and 30 feet wide, also all my houscllold furniture, 
possession to be given after the death of myself and ~v i f t ,  Ellen." 

The case statw that Ellen Bess is dead; that Dora Bt,ahury had two 
children, and no gralldchildren or great grandchildren, living at the 
time of the testator's death;  and that  said children are  3till living. 

VC'e think it is clear that under the foregoing devise the title to the 
lot in question vested in Dora Benbury and her two children, liying at  
the time, as tenants in common. Cole c. Tlzornton,  180 N.  C., 90; 
Cullens  IJ. Pullens, 161 N. C., 344; Condor  c. Li'eo.est, 119 N. C., 203. 

The children being entitled to share with their mother in  the estate 
devised, i t  follows that  the deed of Dora Benbury and her husband-the 
two children not joining-was insufficient to conr ey a full and complete 
fee-simple title to the property described in  the complaint. 

Affirmed. 

IT. C .  SAMPLE v. T. S. GRAY. 

(Filed 13 September, 1!E2.) 

Contracts, Written-U'arranty-Par01 Evidence-Receipt<,. 
Damages for breach of warranty on wle of cattle, as to number and 

disposition resting in parol, a re  recoverable in the marr;mtee'i action, nnd 
receipt for the purchase price thereof, in the ordinarj forin, not lmr- 

porting to contain the full coiltract betweell the partics, doe- not exclude 
the admission of par01 evideilce of the ~var raa ty  by its failure to coiitain 
the same. 

APPEAL by defendant from Bond,  J., at  April Term, 1922, of Crrorvazr. 
The action is to recover clamages for  breach of n7arrantt)~ hy defendant 

in  the sale of a herd of cattle of said defendant, which xwre a t  the time 
running in  the range in Alligator Ton-nship, Tyrrell Comlty. There 
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were also allegations i11 the complaint that said warranty was false and 
fraudulent on the part of defendant. There was denial of liability by 
defendant, and on issues submitted the jury rendered the following 
verdict : 

"I, Did the defendant warrant that the cattle sold to plaintiff num- 
bered 62 head or more, and that they mere gentle and easy to control, 
as alleged in the complaint 1 dnsn.er : 'Yes.' 

"2 .  Was said warranty false and untrue, as alleged in the complaint? 
Answer : 'Yes.' 

"3. Did the defendant falsely and fraudulently represent to plaintiff 
that said cattle numbered 62 head or more, a d  that they were gentle 
and easy to control, as alleged in the complaint? Answer : 'Yes.' 

"4. MThat damages is plaintiff entitled to recover ? ,2nswer : '$500.' " 
Judgment on the verdict for the sum awarded and costs, and defendant 

excepted and appealed. 

J feek ins  & ~ ~ ~ c ~ l f u l l a n  for p i a i n t i f .  
W. L. Whitley for defendant. 

HOKE, J. Accepting plaintiff's version of the transaction, the jury 
have established liability of defendant for breach of contract of war- 
ranty that mas false and fraudulent, assessing the damage. There is 
ample evidence to support the verdict, and we find no exception noted 
that woi~ld justify the Court in disturbing the results of the trial. 

I t  is objected chiefly for appellant that the contract mas in writing, 
and that same not containing any warranty, the claim of a warranty 
and the testimony offered to support it is not available to plaintiff, but 
the eridence of plaintiff is to the effect that the contract of sale, includ- 
ing the ~rarranty,  was in parol, and that the alleged written agreement 
was nothing more than a receipt for the purchase price of the cattle 
after the trade was made, and this, as stated, the jury have accepted 
as true. 

And the evidence offered by defendant on this question does not seem 
to support his position. According to the testimony of his witness, 
Sheriff Cohoon, the alleged written contract was in terms as follows : 
"Received of W. C. Sample the sum of $1,200 in  full payment for all 
my cattle in Great Keck, Tyrrell Cou~lty. (Signed) T. N. Gray." 

This, as a matter of form, might well be construed as a mere receipt 
for the purchase price. I t  does not purport to embody the entire terms 
of the agreement, and there is nothing in it that necessarily shuts off 
parol eridence as to further terms of the sale. I t  is only where the 
written contract in t e ~  ms or from its nature embodies the entire agree- 
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ment  t h a t  par01 evidence of addi t ional  terms a r e  nece:isarily excluded. 
Faust v. Rohr, 167 N .  C., 360; Kernodle v. Williams, 153 N. C., 475; 
Braszuell v. Pope, 82 N. C., 57. 

W e  find no e r ror  i n  t h e  record, a n d  t h e  judgment  f o r  plaintiff is 
affirmed. 

N o  error. 

E. COPPERSMITH v. XORFOLK SOUTHERN RAILROAD COMPANY. 

(Filed 13 September, 1922.) 

1. Carriers of FreightRailroads-Dan~ages, 
Where a railroad company has received for shipment a lot of "log 

chains," and has  negligently failed to deliver a part crf them, and the 
consignee is under contract with third parties to do certain work for  
the consignor with them, and had promised the latter to return them, or 
their value if lost, after the work had been done: Held, the carrier is 
responsible in damages to the consignee for the loss of the chains. 

2. Same - Negligence-Consequential Damages-Notice--Instructions- 
Special Circumstances. 

Where the railroad company is liable in  damages for such consignee's 
loss caused by its negligence, and the consignee also sues for consequential 
damages arising from a n  additional expense or a partirular loss caused 
by being able to use only a part of the shipment of "log c4ains," in 
performing his contract with the third parties, i t  is  reversible error for  
the trial judge to submit only one issue as to  damages and charge t h e  
jury, in effect, that  the carrier would be liable for the consequential 
damages, if sustained by the plaintiff and caused by th? carrier's negli- 
gence without more. 

3. Carriers of Goods-Railroads-Neg1igenc~-Contracte-Specal Dam- 
ages-Burden of Proof. 

Where the consignee sues the railroad company for the value of certain 
"log chains" lost by the negligence of the defendant, and as  consequential 
or additional damages, for the extra cost of performing a contract h e  
had made with others, as resulting from this loss, i t  is  required that  the 
plaintiff show that the defendant had express notice of the particular use 
for which the chains were required; or notice implied from the nature 
of the shipment or the circumstances indicating their use, which does not 
appear under the facts of this case. 

APPEAL by defendant  f r o m  Lyon, J., a t  May Special  Term,  1922, of 
PASQUOTANK. 

T h i s  action mas brought  to  recorer  t h e  value of thir teen "log chains" 
shipped by J. A. Reynolds & Brothers  f r o m  Norfolk, Va., over t h e  
defendant 's l ine of railway, to  plaintiff a t  El izabeth City, K. C. Nine-  
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teen of the log chains were delivered to plaintiff at  Elizabeth City, but 
the defendant failed to deliver the other thirteen chains, and for them 
the suit was brought. 

Plaintiff alleged, and there was evidence to show, that in consequence 
of the failure to deliver the thirteen chains, he had to pay 25 cents more 
for each piling on the contract he had with others for hauling and raft- 
ing the pilings, there being 400 and odd of such pilings. Plaintiff was 
conducting a logging operation in Pasquotank County, shipping the 
logs, when rafted, to Reynolds Bros., Norfolk, Virginia, the purchasers 
thereof, who furnished {he gear for rafting the logs. This gear was 
shipped only when needed, and when so shipped was charged to plaintiff, 
who, in turn, was given credit for such gear as was returned-this being 
the custom in such operations. I n  August, 1920, Reynolds Bros. shipped 
to plaintiff a certain lot of gear, including 32 log chains of the value 
of $15 each. The plaintiff, upon inquiry, having been informed that 
the gear mas at defendant's station in  Elizabeth City, went to said 
station in a truck for the purpose of receiving said gear. At this time 
there was delivered to plaintiff I D  of the log chains aforesaid, together 
with certain other gear, composing the shipment-leaving 13 log chains, 
presumably, at  the station, which plaintiff was unable to take away at 
that time. The gear was delivered to plaintiff by a colored man, and 
 lai in tiff was required to sign a receipt calling for 32 log chains. On 
the next day a son of one of the plaintiffs was sent back for the other 
13 chains, and was told at  the station by the colored man to go out to 
the pile of gear and get 13 chains; that the sun was so hot that he was 
not going to bother with i t ;  and the boy need not look particularly for 
the chains, if any, marked to plaintiffs, but he could take the first 13 
log chains he found-'(that chains were chains." The boy thereupon 
selected 13 log chains and carried them home, where i t  was discovered 
that they mere marked, not to plaintiffs, but to one D. P. White, to 
whom they belonged, and who, on the same day, called a t  plaintiff's 
place of business for the chains and took the same away. One of the 
plaintiffs then returned to defendant's station and reported the occur- 
rence to Mr. Johnson, defendant's agent, who told the plaintiff that they 
would make the loss good. The loss was never made good, and plaintiffs 
were compelled to pay to Reynolds Bros. $195, representing the value of 
the 13 log chains not returned. I n  the meantime, by reason of the 
nondelivery of the chains, the plaintiffs were put to an additional 
expense, representing an additional cost of 25 cents each in  rafting the 
logs. 

The court charged the jury that if defendant negligently failed to 
deliver the chains, and plaintiff was compelled to pay Reynolds Bros. 
for them, he would be entitled to recover the fair  and reasonable value 
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of the chains, and if the plaintiff TTM compelled to pap an additional 
amount, in addition to that  fixed by plaintiff's contract with the person 
who was hauling the raft ing for him, lie voultl he entitled to recover 
that  nmonnt; bnt, if the jury did not so find, hc could not recover the 
additional amomt .  

I t  appearcd i n  the eviilmct- that  the  chains wwe stmt by Reynolds 
Bros. to plaiiitiff for raft ing the piles, or logs, wliich were to be sent 
to Reynolds 13ros. a t  Norfolk, and wllen this xiTas done, the chains were 
to be returned to Reynolds Bros., the plaintiff to be charged by them 
with the ra luc  of those not sent hack to lteyrioltls Bros. 

The  jury returned the following verdict : 
('Is the defendant indcbted to the plaintiff. and if so, i n  what amount?  

I ' \~ i~wer  : 'Yes, $297.73.' " 
Judgment was entered upon the verdict, slid defendant appealed. 

J .  B. Le igh  and V e ~ X . i n . s  cf  JIcS la l lan  f o r  p l a i d i f .  
I'honzpson d Wilson for  t lefendcint .  

WALKER, J. W e  do not see any objection to the charge of the court 
as to the right of the plaintiff to recover the value of the chairls not 
delivered by the defendant, though there does appear to be exceptions 
to  rulings upon some qlrestions of rvidcnce, nhich  i t  is not necessary 
to state more drfinitcly and consider, as they may not owur  a t  the nest 
trial, and it is not necessary to do so, for  there is  a serious error as to 
the nlcasure of damages, for ~vhich  a new trial will be granted, vhich  
will cover the entire casc as submitted to the jury, there being but one 
~SSIIC, and one anm7er, m d  one indirisible amount awarded for all 
damages, thereby covering both questions in the case. 

Thcrc was sithstantinl error ill the instruction as to t l ~ e  conseqnential 
dmlages, that  is, those arising by reason of the additional amount paid 
by thc~ plaintiff on hip contr:~ct for piling and rnf t i i~g .  Tllcre was 
nothing in tllc caqe to show that  the defendant had becw notified that  
plaintiff hail a contract for piling and rafting with n n o t h ~ ,  wl~ich  ~vould 
require the immediate, or cren early, use of the chnins. Thev werp 
sent to h im 117 Reynolds & Bros. for a particular pllrposc, XI-liicli lrns 
not ciisclored to the rlcfcndm~t a t  the tinic of thc qllipment, nor do \I-e 
thillk there Tvas anything in the circumstailccs, or the nature of the 
goods, to put then1 on notice of the plaintiff's contract nit11 another for 
piling and rafting. Bu t  if there had bccn evidence that  dcfcntlant kne~v, 
or sho1lld h a w  knorn ,  that  its negligent failure to ship ancl deliver tlle 
chains in  cine timc to the plaintiff 'ivol~l~l cause the damage nolv claimed, 
thc court slloi~ld h a r e  suhmittcd the question to the jurv, so that  they 
could find the facts, and not decide the question of l i a ld i tp  for them 
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upon the mere evidence that the plaintiff was compelled to pay the addi- 
tional amount. I t  was not solely a question of law, but one of fact and 
law. And, besides, there was nothing in the nature of the shipment, the 
character or name of the consignee, the manner of shipment or the 
destination, from which the law ~vould impute notice to the defendant 
that the plaintiff was at that time engaged in logging operations, which 
required the immediate use of the material, or that any specid damages 
would be suffered. I t  was as reasonable to infer that the chains had 
already been used and were being returned to the plaintiff as that they 
were to be used for the benefit of Reynolds Bros. in rafting logs. 

The case falls within the principle stated by us in Dewelopnzent Po. 
v. R. R., 147 N. C., 503, ~vhere it is said, at pp. 507 and 508 : "Damages 
of the kind claimed in this action, i. e . ,  consequential damages, are only 
recoverable when they are the natural and probable consequence of the 
carrier's default. Hale on Damages, 256. And ordinarily such dam- 
ages are only considered natural and probable when they may be reason- 
ably supposed to hare been in conten~plation of the parties at the time 
the contract was made. Wood's Xayne on Damages, 18." And again, 
if the plaintiff seeks to recover more than is allowable under the general 
rule as to shipn~ents of goods and failure of the carrier to deliver, that 
is, "other and additional damages by reason of special circumstances, a 
knowledge of these circumstances must be brought home to the other 
p r t y . "  

I t  mas held in Til l inghast  v. Cot ton  X i l l s ,  143 N. C., 274, that 
"If the plaintiff seeks to recover different and additional damages 
arising by reason of special circumstances, he is required to show that 
defendant had knowledge of these circumstances and of a kind from 
which it could be fairly and reasoilably inferred that the parties con- 
templated that they should be considered as affecting the question of 
damages." X a t f h e z c s  v. Esprpss  Co., 138 Xass., 55; R a i l w a y  v. Rags- 
dale, 46 Miss., 458; Home v. Railroad,  L. R. C., pp. 71, 52, and 583. 
See, also, X f g .  Co. v.  R. R., 149 N. C., 261; Lee v. R. R., 136 K. C., 533; 
C. R. I. d? P. Railroad Co. v. Sezchouse Xi11 & L. Co., 119 S .  W., 646; 
Ill. C e ~ z t .  Railroad Co ,  a. Canning  Co.,  116 S. W., 755; W i l l i a m s  v. 
A. C.  L. Rzuy. Co., 56 Fla., 735, which cases seem to be very much in 
point. 

There was no evidence in this case that if the chains not delivered 
the plaintiff would be put to extra expense in performing his contract 
with some other party, nor was the character of that contract disclosed 
beforehand to defendant. The case is not governed by the authorities 
cited by the plaintiff. I t  does not present the same kind of facts. I t  
may be that the plaintiff may hereafter supply the testimony which is 
now lacking. 
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While we send the case back for another trial, i t  may be proper to 
state that there now appears to be some evidence, if accepted as true, by 
which the plaintiff may show such an interest in  the chains as will enable 
him to maintain this action and recover some damages f >r the negligence 
of the carrier if finally established. 

New trial. 

DR. W. A. PETERS ET AL. V. PASQUOTANK HIGHWAY COMMISSION. 

(Filed 13 September,. 1922.) 

1. Injunction-Evidence-Highways-Discretion of Coniinissioners. 

The exercise of a sound discretion by a county highway commission is 
a legislative power delegated to it, with which the cou-ts will not inter- 
fere by injunction or otherwise upon the mere allegation that the commis- 
sioners were acting for the private benefit of some of them, and not in 
the public interest, without evidence or proof thereof. 

2. Appeal and Error-Injunction-Evidence-Review. 
On appeal from an order of the judge of the Superior Court dissolring 

an injunction, the Supreme Court may review the evidmce thereon. 

APPEAL by plaintiffs from Bond, J . ,  at chambers in Elizabeth City, 
28 July, 1922, dissolving the restraining order theretofore granted. 
From PASQUOTANR. 

C. R. Pugh a d  Aydlett & Simpson for plaintiffs. 
J. B. Leigh, A. D. VacLean, and Xeekins & NcMulla?~ for defendants. 

CLARK, C. J. This is an action for a permanent injunction instituted 
by certain residents and taxpayers of Pasquotank against the highway 
commission of that county to enjoin them from hard-surfacing the road 
from Blackhead Signpost through the Foreman stockyard to Bundy's 
gate. Upon allegations and affidavits that the old r o ~ t e  was for the 
general good of Mt. Hermon Township, and that the new route is for 
the special benefit of two members of the highway con~mission (which 
was denied), a temporary restraining order was granted, returnable 
28 July, and at  the hearing i t  was dissolved. 

Without going into the matter in detail, we think that the refusal to 
continue the temporary restraining order was proper. 

I n  Brodnax v. Groom, 64 N. C., 244, Pearson, C. J., said, in denying 
an injunction as to the location of a bridge: "This Court is not capable 
of controlling the exercise of power on the part of the General Assembly, 
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or of the county authorities, and i t  cannot assume to do so without 
putting itself in antagonism as well to the General Assembly as to the 
county authorities, and erecting a despotism of five men, which is 
opposed to the fundamental principles of our Government and the 
usages of all times past. For the exercise of powers conferred by the 
~o&itut ion,  the people must rely upon the honesty of the members of 
the General Assembly and of the persons elected to fill places of trust in 
the several counties. This Court has no power, and is not capable if it 
had the power, of controlling the exercise of power conferred by the 
Constitution, upon the legislative department of the Government, or 
upon the county authorities." 

I n  Newton v. School Committee, 158 N.  C., 186, it is said: "In 
numerous and repeated decisions the principle has been announced and 
sustained that courts may not interfere with discretionary powers con- 
ferred on these local administrative boards for the public welfare unless 
their action is so clearly unreasonable as to amount to an oppressive 
and manifest abuse of discretion. I n  some of the o~ in ions  decided 
intimation is given that insofar as the courts are concerned, the action 
of these administrative boards must stand, unless so arbitrary and 
unreasonable as to indicate malicious or wanton disregard of the rights 
of persons affected. I t  is undesirable and utterly impracticable for the 
courts to act on any other principle." 

I n  Supervisors v. Comrs., 169 N .  C., 548, we said: "We find nothing 
in this evidence which justified an injunction upon the ground of fraud 
or misappropriatioli of funds by the county commissioners. I t  may or 
may not be that the county commissioners are using the very best judg- 
ment in selecting the roads to be worked in Pactolus Township. The 
road supervisors of the township certainly disagree with them as to that;  
but as has been said in Brodaax v. Groom, supra, and many other cases, 
we are not authorized to supervise such matters. The greatest and most 
infallible of all judges disclaimed jurisdiction in a matter not committed 
to him. I n  the language of Scripture, Who made us judges over such 
matters? Luke xii, v. 14. I n  this case, as Virgil puts it, 'Yon nostrum 
tantas cornponere lites.' However gratifying i t  might be to the judiciary 
to be deemed competent, by reason of any supposed superior wisdom, to 
decide and settle controversies over local differences of opinion in admin- 
istering the affairs of a county, the judiciary have no special qualifica- 
tions which make them better fitted than our fellow-citizens who have 
been chosen by the people to administer such matters which are purely 
administrative matters, about which good men may differ, and the deci- 
sion whereof rests with the local officials elected by and responsible to the 
electors of the locality. The courts can only interfere when there is 
such fraud or malversation as calls for an indictment, or such fraud 
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or oppression is attempted as clearly requires that the further action of 
the administrative board shall be stayed to prevent the inisappropriation 
of public funds. The courts are not empowered to supr r i se  the action 
of administrative boards because of a difference of opinion as to the 
action taken or conten~platetl by the officials charged v i th  the duties of 
~dministration. The restraining. ordw should hare been dissolved." - 

,Ye1cto.n 7%. School Commit tee,  supra,  and Supervisors u. Comrs.,  supra, 
arc both cited with approval in E d z c a d s  11. ( ' o m ~ s . ,  1:'0 N .  C., 448, in 
which caw, as in this, there was allegation, and nothil g more, that the 
commissioners were acting for prirate gair~, and in whirl1 Tre sustairled 
the judge below in the dissolution of n similar restraining order, saying: 
"In the exercise of their powcrs and in the absencc of express legislative 
direction to the contrary, they (the county cornmissioners) are not to 
be controlled by a vote of the localities affected. either informal or 
otherwise, and whenerer i t  is show11 that they hare oficially dealt with 
a question la~vfully submitted to their judgment, their action may not he 
controlled nor interfered with by the court unless it is established that 
there has been a gross and nlanifest abuse of their discretion. or it is - 
clearly made to appear that they have actetl, not for the public interest, 
but in promotion of personal or p r i ~  ate ends. MTe wercx referred, on the 
argument, to S f r a t f o r d  v .  Greensboro, 124 K. C., 127, 111 support of the 
position that, on the present record, the action of the commissioners 
could well be made the subject of judicial scrutiny an3 control, but in 
that case there was specific allegation with uncontradicted evidence 
tending to show that the action of the city authorities >vas in pursuance 
of a contract admittedly entered into with the individual defendant, and 
making it, upon all the evidence, entirely probable, if not certain, that 
thc measure complained of was in promotion of a personal and prirate 
scsheme. in favor of the indiridual defendant and not in furtherance of 
the interests. I n  that case the allegations mere specific and 
definite of issuable facts tending to establish official default, and bear 
very little resemblance to allegations appearing in the present appeal." 
To the same effect, Dauenport I-. Board of Education, 1 8 3  N .  C., 570. 

"It is true that when the injunctive relief sought is 1ot merely ancil- 
lary to the relief demanded, but is itqelf the principal "elief sought, the 
courts will generally continue thc iajl~nction to the hearing upon the 
making out of a prima facie case. But this rule docs not hold good in 
cases where important pltblic works and iniprorements are sought to be 
stopped. I n  such matters, in the interest of the public good, the courts 
will let the facts be found by a jury before interfering; by injunction." 
Jones v. Lassiter, 169 X. C., 750. 

The rule stated above as to denying injunctions against public works 
and administrative boards is absolute, and admits bul, two exceptions, 
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one allgwing an injunction where the undertaking sought to be enjoined 
is unconstitutional and contrary to law, as in Smi th  v. School Tmstees,  
141 N .  C., 143, and the other being where the action sought to be 
enjoined is "so arbitrary and unreasonable as to indicate malicious or 
wanton disregard of the rights of the persons affected," or "when there 
is such fraud or melversation as calls for an indictment, or such fraud 
or oppression is attempted as clearly requires that the further action 
of the administrative board shall be stayed to prevent the misappropria- 
tion of public funds," as in Stratford v. Greemboro, supra. 

I n  Cobb v. R .  R., 172 N .  C., 58, the injunction was sustained upon 
allegation and proof that the action enjoined was an attempt by way of 
condemnation to take private property for a private use under the guise 
of a public use, which the Court said raised a judicial question, and if i t  
turned out that the proposed taking was for a private use only, as 
alleged, the right of condemnation would be denied. Further, there was 
plenary evidence to show that the change in location of the road was for 
thc private benefit of the defendant railroad company, to permit i t  to 
blast rock in a manner dangeroue to the lives and property of plaintiff 
and his family, and that no public interest was subserved. I n  this case 
there is no question of condemnation involved, nor any taking of private 
property under false pretenses, nor allegations to that effect, as in Strat- 
ford v. Greembwo, supra, and Cobb v. R. R., supra, while on the other 
hand the public benefit from the road is practically conceded. 

I n  injunction proceedings we can review the evidence, and on such 
review we think the judgment in this case should be 

Affirmed. 

BESSIE THIGPEN, ADMINISTRATRIX, V. EAST CAROLINA RAILWAY. 

(Filed 13 September, 1922.) 

1. Carriers of Goods-Railroads-Bills of Lading-Stipulations. 
The reasonableness of the stipulations of.an interstate bill of lading is 

to be determined by the Federal law and decisions. 
8. S a m d o n t r a c t s .  

The stipulation in an interstate bill of lading that "suits for low, 
damage, or delay shall be.instituted only within two years and one day 
after delivery (by the carrier) of the property, or, in case of failure to 
make delivery, then within two years and one day after a reasonable time 
for delivery has elapsed," is upheld as a reasonable one. 
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3. Same--Limitation of Actions-Statutes. 
A reasonable stipulation in a contract of carriage with a railroad com- 

pany for an interstate shipment of goods, as to the time wherein suit may 
be brought for loss or damage, is a part of the contract between the 
parties, and being made without exception, is  not suspendecl by our State 
statute. C. S., 412, providing that "in case a person dies before the expira- 
tion of the time limited for the commencement thereof. and the cause of 
action survives, an action may he commenced by his reoresentative after 
the expiration of that time, and within one year from his death. 

CLARK, C. J.. dissenting. 

,IPPEAL by defendant from Horton., J., a t  J u n e  Term, 1922, of 
EDGECORIBE. 

Civil action to recover damages for loss and failure to deliver a ship- 
ment of goods. 

From a verdict and judgment in favor of plaintiff, the defendant 
appealed. 

0.  D. I n g r a m  and L y n  B o n d  for p l a i n t i f .  
J o h n  L. Br idgers  for de fendan t .  

STACY, J. Thc  shipment in question, consisting of three packages of 
household furniture, was delivered to the Seaboard S i r  Line Railway 
Company a t  Franklin,  Va., on 18 September, 1919, and consigned to 
plaintiff's late husband at Hookwton, K. C., the property of said con- 
signee. The  same has never been delivered. I t  agreed that ten 
days mas a reasonable time within which said shipment should have 
reached its destination. Plaintiff's husband died 27 February, 1921 ; 
letters of administration mere duly issued (t ime not stated), and this 
suit mas instituted 27 December. 1921. There was a clause in the con- 
tract of shipment reading as follows: "Suits for loss, damage, or delay 
shall be instituted only within two years and one day after delivery of 
the property, or, in case of failure to make delivery, then within two 
years arid one day after a reasonable time for delivery has elapsed." 

I t  i s  conceded that  the present suit was not instituted within the time 
limited in the bill of lading; but plaintiff contends that. by reason of 
the death of her husband within the time limited in the contract, she 
had one year from his death within which to bring suit under the follow- 
ing provisions of C. S., 412: "If a person entitled to 3ring an  action 
dies before the expiration of the time limited for the commencement 
thereof, and the cause of action survives, an  action may be commenced 
by his representatives after the expiration of that time, and within one 
year from his death." 

His  Honor adopted the plaintiff's view of the law in respect to this 
statute, and instructed the jury accordingly. 
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There are  only two questions presented for our consideration: first, 
the t-alidity of the restrictive clause limiting the time for the institution 
of the suit ;  and second, whether C. S., 412, extends this time for a period 
of one year after the death of plaintiff's husband. 

I t  is established by the clear weight of authority that the parties to a 
contract of shipment may fix a given time, shorter than that allowed by 
the general statute of limitations, within which suit for a breach of the 
contract shall be brought, and, in the absence of any unusual or extraor- 
dinary circumstance, such a stipulation will be enforced, if not unreason- 
able. Gulf, etc., Ry. Co. v. Clarke (Tex.), 24 S .  W., 385; Texas & P. 
Ry. Co. v. Hawkins, 30 S.  W., 1113; St.  Louis, etc., R. Co. v. Pearce 
(Ark.), 101 S .  W., 763; Hafer c. St. Louis, etc., Ry. Co. (Ark.), 142 
S .  W., 176; Ingram z9. Weir, 166 Fed., 328; The Turrett Crown, 275 
Fed., 961; Cox. v. Cent. V f .  R. Co., 170 Mass., 129; 4 Elliott on Rail- 
roads, see. 1512; T u f f  v. R. R., 174 N. C., 211; Phillips v. R. R., 172 
N.  C., 86;  Heilig c. Ins. Co., 132 N. C., 358; 4 R .  C. L., 798. 

Speaking to a similar question, in Eiddlesbarger 2%. Hartford Ins. Co., 
7 Wall.. 389, Jlr. J ldice Field said:  "The objection to the condition 
is founded upon the notion that the limitation i t  prescribes contravenes 
the policy of the statute of limitations. This notion arises from a mis- 
conception of the nature and object of statutes of this character. They 
do not confer any right of action. They are enacted to restrict the 
period within which the right, otherwise unlimited, might be asserted. 
They are founded upon the general experience of mankind that claims 
which are valid are not usually allowed to remain neglected. The lapse 
of years without any attempt to enforce a demand creates, therefore, a 
presuniption against its original validity, or that i t  has ceased to subsist. 
This presumption is made by these statutes a positive ba r ;  and they thus 
become statutes of repose, protecting parties from the prosecution of 
stale claims, when, by loss of eridence from death of some witnesses, and 
the imperfect recollection of others, or the destruction of documents, it 
might be impossible to establish the truth. The policy of these statutes 
is to encourage promptitude in the prosecution of remedies. Thex 
prescribe what is supposed to be a reasonable period for this purpose, 
but there is nothing in their language or object which inhibits parties 
from stipulating for a shorter period within which to assert their re- 
spective claims." 

This being an  interstate contract of shipment, the reasonableness of 
the stipulation is to be determined by the Federal law. Adams Express 
Co. v. Crowinger, 226 U .  S., 491. I n  two cases recently decided the 
Cnited States Supreme Court has upheld the validity of similar ~ r o v i -  
sions requiring suits to be brought within six months-a much shorter 
time than that mentioned in the present contract. Texas & P. R. CO. v. 
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Leatherwood, 250 U. S., 478, and Missouri K. & T.  R. (70. v. Harriman, 
227 U. S., 657. I n  the last case just cited it was said: "Such limita- 
tions in bills of lading are very customary and have been upheld in a 
multitude of cases," citing a number of authorities. 

From the foregoing i t  follom that the stipulation here in  question, 
limiting the time within which suit may be brought to two years and a 
day, is reasonable and valid. 

This being a valid contractual limitation in an interstate bill of lading, 
we think it must be held to be outside the purview and operation of 
C. S., 412, which is but an extension of or exception to our general 
statute of limitations. I f  the stipulation in question be valid as against 
the general law, i t  mould seem to follo~ir, as a necessar,y corollary, that 
i t  is equally unaffected by a statute extending that law on condition. 
The rights of the parties flow from the contract. I t  relieves them from 
the limitations of the general statute, and, as a conselpence, from its 
exceptions also. Against both statutes the parties have specifically con- 
tracted. "Only within two years and one day" shall suits be instituted, 
is the provision of the contract. This stipulation is expressly made an 
integral part of the agreement, and it is attached as a cmdition thereto. 
The time limit having been made, as it is, of the essence of the right 
to institute suit, it follows that this right must be exercised before the 
expiration of the time fixed, or else i t  will ordinarily be lost. Vaught 
v. V .  & S. W .  R. R., 132 Tenn., 679. See, also, Belch v. R. R., 176 
N.  C., 22, and cases there cited. 

There is no prorision made for any exception in the event of death, 
and the Court cannot insert one without changing the terms of the con- 
tract. Riddlesbarger v. Hartford Ins.  Co., supra, and Norrison, v. B. & 
0. R. Co., 33 Ann. Cas., 1026. "The contract constitutes the law b e  
tween the parties, and, if it contain no exception, none will be presumed." 
Gaston, J., in Clancy v. Overmart, 18 N .  C., 405. 

Under the facts of the instant case, we do not think the plaintiff has 
shown any equitable excuse, certainly none has been seasonably pleaded, 
for failing to bring her suit within the time limited in the bill of lading. 
The defendant's motion for judgment as of nonsuit should have been 
allowed. 

Reversed. 

CLARK, C. J., dissenting: Conceding that the stipula1,ion limiting the 
time in which this action could be brought to "two years and a day" is 
reasonable, and is a valid contractual limitation in an interstate bill of 
lading, the plaintiff has not had the time agreed upon in which to bring 
suit. Upon the death of her intestate, opportunity to bring action 
ceased, until a personal representative was appointed. 
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C. S., 412, provides a relief in such cases as follows: "If a person 
entitled to bring an action dies before the expiration of the time limited 
for the commencement thereof, and the cause of action survives, an 
action may be con~menced by his rqresentatircs after the expiration of 
that time and +thin one year from his death." 

This statute is general and gives relief whenever thc time limited has 
not expired when the person entitled to bring the action dies before the 
time has expired. I t  does not matter nhether the time was limited by 
statute or the time substituted by contract, but the statute applies in all 
cases where the "time limited" had not expired at  the death of the party 
entitled to suit. A restriction cannot he inserted in the statute by any " " 

reasonable rule of construction. 
This principle has been expressly declared in Xeckins v. R. R., 131 

N. C., 2 ;  and been often affirmed since, among other cases, in Trull 
v.  R. R., 151 N. C., 545, and in  many other cases. C. S., 159, provides: 
"Upon the death of any person, all demands whatsoever, and rights to 
prosecute or defend any action or speciaI proceeding, existing in favor 
of or against such person, except as hereinafter provided, shall survive 
to and against the executor, administrator, or collector of his estate." 

On the death of the plaintiff's intestate, his right of action not having 
expired, the plaintiff as his personal representative, mas entitled under 
the words of the statute (which are not restricted to statutorv causes 
of action) to prosecute this action and mas entitled to the time allowed 
by the general act, C. S., 412, or at  least to reasonable time under 
general principles of equity, in which to take out letters of administra- 
tion; otherwise death would cut off in man? cases the remedy given by 
C. S., 159, of prosecuting the cause of action which has not been de- 
stroyed by the lapse of time a t  such death, and which under that section 
survived to his personal repreqentative. 

But if there should be interpolated in the statute by judicial con- 
struction a restriction to those cases in which the original limitation was 
imposed by statute, still upon well known equitable principles applying 
to all contracts, when the performance of the contract has been pre- 
vented, without any fault on the part of the person entitled to enforce 
the contract, there should be a reasonable extension so that the party 
may not be deprired of opportunity to sue within the length of time 
prescribed by the agreement. Upon that principle, irrespectire of our 
statute, the death of the intestate within two years and a day would not 
yepeal the contract as to the time in which he might have brought the 
action, and his personal representatire should be entitled to a reasonable 
time to take out letters of administration and bring the action. This 
principle is so well settled and so reasonable and just that there should 
be no doubt of its application in this case. 
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T h e  val idi ty  of the  s t ipulat ion restricting the  r igh t  to  sue to  two 
years  and  one day  deperids upon  the  reasorlableiless of t h a t  stipulation, 
ant1 cer tainly when the  plaintiff was deprived of opportuni ty to  b r ing  
act ion within t h a t  t ime  withont  ally default on  h i s  p a r t ,  a reasonable 
t ime  should be allowed ill which to b r iug  the action. 

T h e  t ime  provided by t h e  s tatutc ,  C'. S., 412, is not restricted to  a n y  
part icular  class of cases, and  should apply  i n  all  case?, but if words a r e  
interpolated into t h e  s ta tu te  r t s t r i c t i ~ i g  its terrns to  s tatutory l imita-  
tions, then where the  contractual  l imitat ion is  substituled f o r  a s tatutory 
limitation, cer tainly i t  is  i n  accordance with al l  equitable principles 
t h a t  a reasonable t i m e  should be allowed i n  which to b r ing  the  action, 
since by act of God the  plai i~t i f f  was disabled to br ing this  action wi t l i i~ i  
the  two years am1 a day. C e r t a i ~ i l y  i n  such case "rqllity shoultl follow 
the  Ian"-othcrwis~~ i t  ~vonld  b r  inequitable. 

(Filed 20 September, 1922.) 

1. Mortgages-Contract to Convey-Equity of Redemption-Dower. 
The grantee in possessiou of land under a contract to convey holds in 

the m t u r e  of an equity of redemption by mortgage, in which hic wife, 
after his death, is  entitled to dower. 

2. Same-Possession-Widows-Limitation of Actions--Heirs. 
The dower interest of the wife in the equity of rcilemption of lands 

formerly helonging to her deceased hust)and, held b j  her in continued 
lmwwion  after his death, is superior to the right of the husband's heirs 
a t  law, hut  lot adverse in the senqe that it woultl st rrt  tlle runninq of 
the statute of limitations  g gain st them. 

3. Same-Children of First Marriage-Evidence. 
The llusl~and was in the pohscwio~~ of l i~nd  in the uature of a mortgagor, 

and after his death his wife by a second marriage col~tinued thereon. 
T h r  nlortgagc wiis rmlceled out of the estate of the deceased husband, 
after hi\ tlrath, i ~ n d  tlle 11iortg:lgce collveyed the land to his children aq 

heirs :it law, comc of them I)$ the f i ~ s t  and some by the second n~nrr iage:  
H e l d ,  the 11o\sei\ioll of the wife after t l l ~  death of her husband did not 
s tar t  the r u n ~ i i ~ ~ g  of the statute of limitatious, or ripen the title in her by 
iidverce l~osseh\ion a s  against the children of tlle huiband by the first 
~narr i~lge.  The chiuacter of the wife'c possession under the evidence in 
this cahe a t  least raised a question for the jury. 

4. Trials-Argument of Counsel-Depositions Withdrawn-Approval of 
Court-Orders. 

A party to a n  action may not withdraw clepositions he has had taken 
from the riles of the court \vithout leave and an order from the court, 
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and upon his so doing, the counsel for the adverse party may argue to 
the jury that the depositions were unsatisfactory to the party a t  whose 
instance they had been taken. 

APPEAL by defendants from Allen, J., at J anua ry  Term, 1922, of 
PASQUOTANK. 

This  was a special proceeding, the petitioners alleging that  they were 
tenants in common, each owning one-eighth of an undivided interest, 
and that  the defendants owned the other three-fourths of the land in 
question. From a verdict and ,judgment in  favor of the plaintiffs, the 
defendants appealed. 

W .  I .  Halstead and Eh~inghaus & Small  for plaintiffs.  
Aydle f t  & Simpson f o r  defendants. 

CLARK, C. J .  The  land in qiiestiou admittedly belonged to one Buff- 
kills, who made a deed in Narch,  1875, "conveying it to John,  Virginia, 
Cordelia, James, Ambrose, and Edgar L. Forbes, children and heirs a t  
law of Isaac Forbes." Before his death, said Isaac had gone into pos- 
session of these lands under a contract to convey. The  plaintiffs are 
two of the grandchildren of said Isaac Forbes, being the children and 
heirs of John Forbes, son of Isaac, named in the deed. The  defendants 
have admittedly acquired the interest of the other heirs at law of Isaac 
Forbes, named in the deed. 

After the death of Isaac Forbes, his widow, Mary (afterwards Nrs .  
Boyce) remained on said lands with a part  of the children, who grad- 
ually moved away, she remaining thme with one of the sons, Edgar, an 
imbecile, until he  was carried to the county home. She also paid some 
taxes on the lands and collected rents. The  plaintiffs' ancestor was not 
on the land, arid lived in another part of the county. 

These plaintiffs left their step-grandmother unmolested as long as she 
lived, but after her death, when they undertook to assert their claim for 
their undivided interest, the defendants, xvho had then acquired all the 
other interest, denied the plaintiffs' right to a share in the land, alleging 
that Mrs. Boyce, the grandmothcr, by adverse possession, had acquired 
title. 

Upon the face of the deed from Buffkins, and the recitals therein, 
Isaac Forbes mas a mortgagor in possession prior to his death for the 
retention of title by Buffkins, as set out in the deed made the bargainee 
a mortgagee, and Isaac Forbes was the possessor, therefore, of an  equity 
of redemption in  the premises. The  possession by his widow after his 
death was rightful, and not adverse to his heirs. She  was entitled to 
dower in the lands, and therefore the period of her possession cannot be 
counted against the plaintiffs or their father, heirs a t  law of her hus- 
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band. Besides, nearly all the time some of the heirs at  law were living 
with her on the land. There is no scintilla of evidence of a denial of 
their right a t  any time by their step-grandmother. The possession of 
the widow is not adverse to the heir. Everett v. Newton, 118 N .  C., 
919; Malloy v. Bruden, 86 N. C., 251; Melvin v. Waddell, 75 N .  C., 361. 
Her estate was an elongation of her husband's estate, and, as widow, she 
held in priority with, not adversely to, the heirs and those claiming 
under them. I n  re Gorham, 177 N. C., 277; Love v. McClure. 99 
N. C., 295. 

The court properly refused the defendants' motion for a nonsuit. 
Upon the face of the record the plaintiffs and defendants were tenants 
in common, and the character of Mrs. Boyce's possessior~ would have been 
in any view for the jury to determine. 

The defendants, several months before thc case ma: called for trial, 
had taken certain depositions out of the State, which were sealed and 
sent to the clerk of the court, but the defendants witltdrew them from 
the files without any order of the court or consent of the plaintiffs. 
When the case was called, the plaintiffs moved the court to compel the 
depositions to be returned. The court so ordered, and the defendants 
excepted. The defendants had no right to remove them from the files 
without leave, and the order of the court for their reburn was proper. 
During the argument the attorneys for the plaintiff referred to the 
depositions, which mere still unopened, and argued to the jury that they 
were unsatisfactory to the defendants; otherwise, they would have given 
the jury the benefit of their contents. We do not see that this lvas an 
unreasonable inference or an unfair argument. and, indeed, it does not 
appear in the record that there was any exception on this ground. 

No error. 

ROSA WILSON AND HUSBAND v. SINGER SEWING MACHINE COMPANY 
AND J, A. LIVERMAN. 

(Filed 20 September, 1922.) 

1. Trespass-Evidenc~Verdict. 
Upon the trial of an action for assault upon the person and trespass 

upon the property of the femc plaintiff, there was evidei~ce that the agent 
of the defendant called at  the house to collect a deferrcd payment under 
a vendor's lien upon a sewing machine, refused to wait therefor until the 
return of the plaintiff's husband, and resisted her efforts in opposition: 
Held, sufficient to sustain a verdict awarding damages to the plaintiff. 
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a. Principal and AgentTrespass-Torts of AgentDamages. 
Where the defendant's agent authorized to collect deferred payment 

under a vendor's lien in the sale of a sewing machine, uses force in taking 
the machine away upon the nonpayment of the amount due, it is a tort 
performed in the course of the agent's employment for which the principal 
is answerable in damages. 

3. Instructions-Statutes-Expression of opinion of Judg8-Prejudice- 
Racial Distinctions. 

Where the presiding judge instructs the jury, who are all white men, of 
their duty to give exact justice between a colored plaintiff and a white 
defendant, without considering the color line, but specifically and clearly 
disclaims any opinion of his own upon the facts in evidence, it is not 
objectionable, as an expression of an opinion by the judge, forbidden by 
the statute. 

APPEAL by defendants from Bond, J., at February Term, 1922, of 
BEAUFORT. 

This action is for assault upon the person and trespass upon the prop- 
erty of the feme plaintiff. She had purchased upon conditional sale, on 
the installment plan, from the defendant sewing machine company, a 
machine on which she had made sundry payments to divers agents of 
the sewing machine company during a period of four years. The 
defendant had its office in Washington, N. C., with an agent, its co- 
defendant, J. E .  Liverman, in  charge, and the plaintiff testified that 
she had seen Garris in their office and paid him three or four times on 
the machine. That in June, 1919, this Garris, with whom she had 
dealt at  the sewing machine company's office, came to her bedroom while 
she was cleaning up and knocked at the door, and she found him stand- 
ing there. That he asked her if she had any money for him, to which 
she replied that she did not have any that day, but if he would come 
that ]light when her husband was at home she would get some money 
from him, to which Garris replied: "No, I will have to have my money 
or the machine." 

She testified that Garris then proceeded with vile words to curse and 
abuse her;  that she begged him not to do it, but he kept on; she says 
that she then left him and proceeded to clean up her room. She heard 
him moye the machine and throw her Bible on the floor. She again 
begged him not to take thc machine away, but he cursed her some more, 
and then took hold of one end of the machine, whereupon she took hold 
of the other, she pulling one way and he the other. Finally Mr. Cox 
came over to stop Garris from cursing and using profane language in 
the hearing of his wife, and then Garris wanted to fight Cox. She testi- 
fied that under the violent threats and conduct of said Garris she became 
faint ancl had an attack like heart trouble; that she had to have a doctor 
that night, and all the next meek, and after that was confined for a time 
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to her bed. There was evidence in corroboration of the plaintiff as to  
what occurred. Verdict and ji~dgmcnt for plaintiff: appeal by de- 
f ~ u d a n t s .  

('LARK, C. J. The  agency of Garr is  and his niiscoliduct the jury 
fount1 in favor of the plaintiff. The  acts complained of were in the 
s c o p  of his ~mploynicnt .  I n  2 C. J., 845, see. 533, it is said : "Tlic 
liability of the principal for torts committed by him is not limited to 
torts wllicll he lias expressly authorized or directed; he is liable for all 
the torts which his agmt  commits in the course of employment; and if 
lie commits a tort in the colirsc~ of his employment, the principal is liable 
t h ~ r ~ f o r  c ~ c n  though hc was ignorant thereof, and t h ~  agent ill com- 
mitting it cxccctled his actual nl~tliority or disobeyed the esprcss instrnc- 
tion of his principal." 

In 2 C. J. ,  849, sec. 53-2, it  is further said:  "In acccrdance with the 
above rule, a pri~icipal  may be held civilly liablc to a third person where 
his agent, wliile ac t i i~g  within the course or scope of his real or apparent 
authority, is guilty of a s sad t  and battery, coilversion, irespass, etc., or 
wrongful levy"; ant1 ih id . ,  sec. 536:  "In  order to render the principal 
liable for his agent's torts, they must hare  11eei1 tomrrlitted while carry- 
ing out the principal's b ~ ~ s i n c s ~ ;  and i t  may be stated broadly that the 
tort of an agent is within the co1u.s~ of his  ~ ~ m p l o y i n r l ~ t  where the agent 
in perforrriing it is endeavoring to promote his principal's business 
within the scope of tho ac t~ml  or apparent authority conf crretl u11o11 him 
for that purpose." 

There x as evidence which justified the finding of the jury that  Garri.; 
v a s  the agcnt of the defentlnnt, pursuing his rognlar bui,iness of collect- 
ing money from the plaintiff, and that lie committed an assault upon the 
plaintiff and trespass 11po11 her premises, and the miscol duct alleged 011 

this occasion, and that thc, dr~fentlant ' m s  liable. .Jackson zl. Tcl. Co. ,  
1.30 X. C., 317. 

The defendant rclicd cnrllcstly a ~ ~ t l  rhicfly, indeed, 11p;rii the following 
languagr in the charge: "I\Jon-, it appears that the plaii tiff is a colored 
wornan. ETcr rights arc  bcli~~g passed 11poii by a jury wit11 twelve white 
men on i t ,  a i ~ d  a nliite man 011 the bewh. Xot~~-itI lstai icl i~~g this fact. it " 
is a matter of serious rcspousibility to us, because I firmly believe in  
the fact that this is a white nlan's go~crnmeli t ,  that he alone o~lght  to 
hold its offices, run  i ts  courts, sit i n  i ts  legislatures, and make the laws 
and enforce the laws for the bellefit of all the people. A70tn.ithstandiug 
that fact, it is :I matter of serious responsibility to ns tlint n~hen  the 
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rights of property and persolla1 liberty of colored people are being passed 
on in the courthouse with 110 representative of their race and color on 
the jury, or  on the bench, it is a matter of most serious responsibility 
that we should be absolutely fa i r  to them in passing on their rights, and 
forget for the time being that the color of their faces is different from 
yours and mine. -\nything else than that vould make a farce of the 
so-called administration of justice. The  courthouse is no place for race 
prejudice in passing on their rights. There are only thirteen Inen ill 
this courthouse who are, gentlemen, tied by a very solemn oath, and 
upon these men alone rests the atljiistment of the rights of the people 
\rho are litigating the matters in the court, the twelve are the jurors, 
and the thirteenth man ic: the judge. I don't mean to say that this 
woman is entitled to will this case; that is absolutely foreign to lily 
thoughts, but I have simply laid down some of the general propositiolis 
to commit us to an appreciation of this fact, that is, that there ought to 
be no color question in the courthouse. The  case ought to be tried 
exactly as if all of 11s were of the same color. I f  the woman has SUS- 

tained the burden of proof, which is upon her, and has shown that she 
has a right to recover, she ought to recover without reg,zrd to the color 
of her skin. Nothing is further from my thoughts than nlea~iing to 
say that a colored person has auy more right to recover than a n-hit? 
person, and the verdict sho11ld he found according to the facts, as the 
facts are foulid to be." 

Whether or not this language was desirablc. or llwessary, to impress 
up011 the jury the requiremerit of absolute impartiality is a matter that 
was committed to the discretion of the judge. I t  e o d d  be objectionable 
only as a matter of law if it  was calculated to bias the jury in f a ro r  of 
the plaintiff, but as  the record states, the judge expressly cau t iond  the 
jury that he was not intending to indicate any opinion in favor of the 
plaintiff. H e  said, "Sothing is further from my thonghts than meaning 
to say that a colored person has any more right to recover t l ia~l  a white 
persou, and the verdict should be found according to the facts, as the 
facts are fou~id  to be." This a jury of ordinary intelligence could not 
possibly mislundcrstand, and we cannot find that they Tvere prej~tdiced 
by the charge. 

A similar esceptiou to the charge of the same jndge that  on a trial 
~ r h e r e  oile party is  white and the other is colored the jury should be fa i r  
mlcl just and give them a fa i r  and impartial hearing, r e g a d e e s  of the 
color of the litigants, was held to be 110 ground for error in X c L a ~ c r i ~ l  
1 % .  W i l l i a ~ n s ,  175 N. C., 293. 

I;nless there is error of law in the charge prejudicial to the appellant, 
he cannot assign as error nic.rely the language of the judge's charge, nor 
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can we review him. That  is a niatter left to his judgment. Bs  
Shcridan said, in the Rouse of Commons-a dcmurrer (*annot he cntered 
to a trope nor a special pleading to a figure of speech. 

A very similar case to this was S .  21. Goodc, 130 N. C'., 651, ~ r h e r e  the 
white agent attcmpted by violenccl to take f ~ ~ r n i t u r e  which had been sold 
to a colored woman on the  instalnlrnt plan. I11 that  case, as in this, 
the woman asked the agent to retnrn whei~  1ic.r li~tsband got back that  
night and she pay, but in  that  case, as i n  this, he  den~anded imme- 
diate payment and n t t r m p t d  to take the property by force. The  
woman resisted and a tussle rnsucd. Thcrc was this difference, that  the 
agent i n  that  case got the worst of the contest, as th. woman used a 
baseball bat on his  head, and the agent indicted the woman for assault 
and battery. The  facts as set out in tliat case are  amusing and intrrest- 
ing. Upon them the presiding jltdgc a t  the trial told the jury that  the 
defendant was upor1 her own testirr~orly guilty of using excessive force 
on the prosecuting n itilcm, :uid instructed t h  jury to find the clefelidant 
yuilty. This  Court g a \ c  a. ilvn trial, for tliat wl~ether there was exces- 
sive force was a questioii for tlic j11q arid liot for the court ;  and in the 
opinion discusses practically the salnc qnestions tliat arise here, though 
the position of the parties was reversed, the agent there having received 
more pummeling than pence, and the woman being indicted instead of, as 
in this case, bringing her action for assault and battery and trespass. 

N o  error. 

L. S. HOGE AND WIFE, MARGARET M. HOGE, v. GUION LEE. 

(Filed 20 September, 1922.) 

1. Deeds and Conveyances-Boundaries-Natural Boundaries-Evidence. 
In order to the application of the rule that where natural objects or 

muniments of title are called for as the boundaries described in grants 
or deeds, they generally control or prevail over courses and distances, it 
is essential that the muniments or objects relied on be identified, or their 
location admitted or established beyond controversy, and in this event the 
location may become a matter of legal interpretation. 

2. Same-Trials-Admissions-Questions of Law. 
Where muniments of title or natural objects are called for in a grant 

or deed to lands, the subject of the action, concerning the location of which 
there is a dispute between the parties upon conflicting evidence, or where 
the evidence tends to show two or more natural objects that may answer 
the description, the question of the location of the boundaries dependent 
thereon must be determined by the jury under the instructions of the 
court. 
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3. Deeds a n d  Conveyances-Boundaries-Natural Boundaries-Natural 
Reputation-Evidence. 

Where the location of the lands in  dispute is dependent upon the true 
location of a natural boundary called for  in a grant or deed under which 
a party to the action claims title, in this case, the location of "the head 
of Juniper Swamp," and there is  evidence to sustain the contentions of 
both the plaintiff and the defendant, testimony of a witness that he had 
known the point, or had i t  pointed out to him five or seven years ago, is 
not competent. 

4. Same-Hearsay Evidence. 
Testimony a s  to common reputation of the location of a natural object 

in  the description in a deed or grant of land should have i ts  origin a t  
a time comparatively remote, should be ante litem rnotam, and it  should 
attach itself to some boundary or natural object, o r  be fortified by evidenee 
of occupation or acquiescence tending to give the land some fixed and 
definite location ; and evidence of such reputation extending over a period 
of only five or seven years, is insufficient. 

5. Same-Rule of Evidence. 
The restrictions on the declarations of an individual concerning private 

boundary a re  that  such declarations be made ante litern motarn, that  the 
declarant be dead when they were offered, and that the declarant be dis- 
interested when they were made. 

6. Sam+Instructions-Admissions. 
The descriptions and calls in a junior grant may not be received a s  

evidence of the boundaries of a senior grant, but a reference in  a later 
deed to the location of land described in an older deed may, in connection 
with other evidenee, become competent as  a n  admission of the grantee 
named in the deed containing such reference. 

7. Trespass-Principal a n d  AgentDamages-Employer  and  Employee-- 
Master and  Servant. 

Where one has employed another to cut the timber from his own land, 
and the one so employed cuts timber from lands outside his employer's 
boundaries, ordinarily a n  action may be maintained against the employer 
for the trespass of his agent, especially when he has knowingly received a 
part of the consideration for the timber, or there is  other evidence of his 
ratification of his employee's acts. 

APPEAL by  both parties f rom Bond, J., a t  F e b r u a r y  Term, 1922, of 
BEAUFORT. 

Civi l  action f o r  t h e  recorery of damages f o r  alleged trespass on  land.  
T h e  land  i n  controversy is  represented on t h e  p la t  by t h e  letters A, B, 

C, D, E, F, A. T h e  plaintiffs contend t h a t  this  l and  is  covered b y  t h e  
following grants ,  under  nlhich they  claim t i t le :  (I)  a g r a n t  t o  Thomas  A. 
Haughton ,  dated 25 J u n e ,  1902, represented by  t h e  le t ters  C, D, E, F, 
1, 2, 3, C ;  (2)  a g r a n t  to  F. R. T o n  Eberstein, dated 28 June,  1902, 
represented by F, 4, 5, 6, 7, 8, 2, 1, F; (3) a g r a n t  to  Grimes a n d  T o n  
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Eberstein, dated 9 January, 1902, represented by index 0, P, Q, R, S, 3, 
T, LT, V. Plaintiffs introduced a deed from the State Board of Educa- 
tion to W. H. Whitley and S. R. Fowle & Son, dated 1 May, 1917, for 
the land described in these grants, and mesne conveyances which need 
not be set out. 

The defendant offered the follotving: ( I )  a grant to A. T. Roe for 
84 acres, dated 17 March, 1851 ; (2) a deed from A. T. Roe to Martin W. 
Walker for 200 acres, dated 19 October, 1851; (3 )  a deed from W. J. 
Walker and others, heirs of Martin W. Walker, to the defendant, dated 
25 June, 1916. Deferidant also claimed possession under color of title 
for the requisite length of time. 

Plaintiffs introduced a certified copy of the original entry (dated 
12 April, 1852)) map, and grant to Martin W. Walker, dated 17 June, 
1853. For the purpose of aiding the location, other record evidence was 
introduced by the parties. The grants and deeds were admitted to hare 
been properly drafted and executed for the conveyance of the lands 
therein described. The following are the issues and answers: 

"1. Has the defendant Guion Lee trespassed on that part of the land 
described in the complaint not claimed by said Lee in his answer? 
Answer : 'Yes.' 

"2. If so, what damages, if any, are plaintiffs Hoge and wife entitled 
to recover for same? Answer : '$125.' 

"3. Bre plaintiffs Hoge and wife owners and in possession of that part 
of the land described in the complaint shown 011 the map used in the 
trial as A, B, C, D, E, F, A, and being that part of land claimed by the 
defendant in his answer? Answer: 'No.' 

"4. Has  the defendant Guion Lee trespassed on said land s h o ~ m  on 
said map as A, B, C, D, E, F, A ?  Answer: 'No.' 

"5. What damage, if any, are plaintiffs Hoge and wife elititled to 
recover therefor from defendant Lee? Answer : .. . ... ... ..." 

Appeal by the plaintiffs, and by the defendant. 

Daniel & Carter and TT'ard & Grimes for plaintiffs. 
L. R. Barser and Wiley C. Rodman f o r  defendant. 

ADAMS, J. The plaintiffs and the defendant contend that their re- 
spective muniments of title include the land in controrersy. The plain- 
tiffs claim under grants issued in 1902, a deed executed by the State 
Board of Education in 1917, and meme conveyances, while the defendant 
asserts title under a grant acquired by A. T. Roe in 1851, and subsequent 
conveyances. The defendant contends that the true location of the land 
described in his grant and deeds is as represented on the plat by the lines 
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A, B, Y, X, A, and that the locus in quo is within these lines. On the 
other hand, the plaintiffs insist, anlong other things, that the tract 
described in  the Roe grant contains only 84 acres, and is located as 
represented by the lines X, Y, &, Z, X, and that it mill include between 
1,400 and 1,600 acres if the western boundary is exxnded to A, B. 
Indeed, the plaintiffs contend that the Roe grant lies within the bounda- 
ries of the land granted to Martin W. Walker, and that the western 
boundaries of the defendant's title extend only to the line C, D, E, F, or 
to the eastern boundary of the locus in quo. I t  is therefore apparent 
that the location of the land described in the several grants and deeds 
was a matter of vital importance in the determination of the contro- 
versy. 

The land granted to A. T. Roe is described as folloms: Beginning 
at the mouth of Juniper Swamp, running S. 45 W. 150 poles with said 
branch to the head; thence S. 30 poles to the county line; thence with 
said line S. 45 E. 150 poles to the main run of the creek swamp; thence 
with the run of the swamp to the beginning. I n  the deed from Roe to 
Martin Walker, and in  other record evidence, the "head of the swamp" 
is designated as a part of the description of the land. The plaintiffs 
introduced evidence tending to show that the head of the swamp was 
at  Z, or at  Nn', and the defendant offered evidence tend ng to show the 
location to be at  A. The materiality of evidence tending to show this 
location is at  once evident. If the head of the swamp i i j  a t  A, the Roe 
grant and the Roe deed include the disputed land; but wtherwise, if at  
Z or NN. On the direct examination of Duffey Toler the defendant 
inquired whether A was known in that locality as the head of Juniper 
Swamp, and the witness answered, "Yes, sir. I have cnly known the 
very point myself, or had it pointed out to me five or seven years, and 
have only known the branch indicated from the letter f~ for the same 
length of time." The plaintifis objected to the question, excepted to the 
admission of the evidence, and in apt time moved to strike the answer 
from the record, and again excepted to his Eonor's adverse ruling. 

That natural monuments called for as the boundaries of grants and 
deeds generally control or prevail over courses and distances is a rule 
which has hcen repeatedly sanctioned and applied in the adjudications 
of this Court. But in  order to make the rule effective it is essential 
that the monuments or objects relied on be identified, or their location 
admitted. When such location is admitted, or is beyond controversy, the 
description may become practically a matter of legal interpretation. To 
this principle may be referred Slade .c. n'eal, 19 N.  C. 61; Literary 
Board v. Clark, 31 N.  C., 58; Bowen v. L u m b w  Go., 153 PS. C., 366, and 
other similar decisions. But where there is a dispute concerning the true 
location of a natural object called for in a grant or deed, and the evi- 
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dence of the adverse parties touching such location is conflicting, 
or where the evidence tends to show two or more natural objects that 
may answer the description, the boundaries must be determined by the 
jury under the instruction of the court. This proposition is maintained 
in Brooks v. Britt, 1 5  N.  C., 482; Stapleford v. Brinson,  24 N.  C., 311; 
Clark v. Wagoner, 70 N. C., 706; Westorb G. Lumber Co., 163 N. C., 78, 
and other cases familiar to the profession. 

His  Honor, recognizing these principles, submitted to the jury the 
location of the head of Juniper Swamp, and to the contention of the 
parties on this question, Tolcr's testinlony was distinctly pertinent. I n  
fact, it was a circumstance particnlarlg to he considered in its tendency 
to impeach as guides to the location of the head of the swamp the courses 
and distances called for in the grant to Roe and in the deed from Roe to 
Walker. I n  Tatern v. Paine,  11 N. C., 64, J l r d q ~  Henderson said: 
"Where natural objects are called for as the termini, and course and 
distance and marked lines are also given, the natural objects are the 
termini, and the course and distance and marked lines can only be 
resorted to by the jury to ascertain the natural objects; they act as 
pointers or guides to the natural ohjwt. When the natural boundary is 
unique, or has properties peculiar to itself, the3e pointers or guides can 
have but little effect; in fact, I believe, none. Where there is more than 
one natural object in the neighborhood answering the description-that 
is, having common qualities-then those pointers or guides may be 
reverted to'to ascertain where the object called for is, or which is the 
object designated. They do not then contradict or controvert natural 
boundary; they explain a latent ambiguity created by there being more 
than one object which answers the description." 

The plaintiffs' exceptions are riot identical with those presented in  
Waters v. Simmons, 52 N. C., 541. Thcre the trial judge excluded 
evidence which was offered to show the location of the head of Spellar's 
Creek. There was no evidcnce that more than one natural object 
answered tlie description, and apparently the identity of the creek could 
be definitely determined. Toler testified that tlie "locality" around A 
was known as the head of the swamp, and tlie objection is rested on the 
qround that both the question and the answer imply knowledge acquired 
from general reputation or from the declaration of others. By what 
other means was the vitness qnalified to say that the place was known 
as the head of the swamp? I n  this State both hearsay evidence and 
common reputation, subject to certain restrictions, are admissible on 
questions of private boundary, but common reputation should have its 
origin at  a time comparatively remote, al~i-ays ante l i tern motam, and 
sho111d attach itself to some monument of boundary or natural object, 
or be fortified by evidence of occupation and acquiescence tending to give 
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the land some fixed and definite location. Hemphill v. Hemphill, 138 
N. C., 504; Bland v. Beasley, 140 N. C., 629. I f  i t  be admitted that the 
answer elicited amounts to evidence of common reputation concerning 
an object definitely fixed, reputation extending orer a period of five or 
six years is insufficient. I n  Bland v. Beusley, supra, it was held that a 
period of seventeen years was not "comparatively re mot^." I t  is equally 
clear that the answer cannot be sustained as  the dec1ar:ition of a person 
deceased. The restrictions on the declarations of an inclividual concern- 
ing private boundary are (1)  that the declarations be made ante litem 
motam; (2) that the declarant be dead when they are offered; (3) and 
that he be disinterested when they are made. TVc think the objection 
of the plaintiffs should have been sustained and the evidence excluded. 

Exception 49 is addressed to the follo~ving paragraph in his Honor's 
charge: "The court charges you that in locating the A. T.  Roe grant i t  
is not competent to consider the calls in the junior grant, or other papers 
of later date, for the purpose of locating this grant;  and any reference 
to the A. T. Roe grant in thc Martin Walker grant, irtroduced by the 
plaintiffs, would not be considered by you in determinirq the location of 
the A. T. Roe grant, for the purpose of confining the Roe grant to a 
location within the boundaries of the Martin Walker grant." 

I n  a line of decisions extending from Sa.sser I ? .  Hcrrin!y, 14 N.  C.,  340, 
to Lurnher Co. c.  Lumber Co., 169 N .  C., 98, this Court has consistently 
held that the description in a junior grant is not eridenw of the bounda- 
ries in  a senior grant. But the exception involres another principle. 
Hir  Honor withdrew from thtl jury not only the description or "calls" 
in  the junior grant, but "any reference to the 3. T. Roe grant in the 
Martin Walker grant." Martin Walker accepted his grant with the 
attached surreyor's plat, which was a part of it, presumably procured 
by the grantee, reciting the location of the grant to Roe. The jury 
shonld have been permitted to cousidv this circumstance, without regard 
to the description by course and distance, as tending to 3hom a declara- 
tion or admission on the part of Walker circumscribing the boundaries 
of the Roe grant. Such adn~ission is competent, not in favor of the 
grantee (Grump v. Thompson, 31 1. C., 491), but against him and those 
claiming under him. If the recital of a deed in a s u b ~ q u e n t  deed is 
evidence of the former against a party to the latter and those who claim 
under him on the ground that it operates as an admission ( I loyat t  v. 
Phifer, 1 5  N. C., 2 7 3 ) ,  why should not thc recital of location in the 
grant or in the surrey of the grantee's entry likewise be considered? 
Cla?yzr~ell v. NcGimpsey,  15 N. C., 89 ; West 2'. Shazu, it7 N. C., 483; 
Ga?ylord v. Respass, 92 AT. C., 557; Hickory u. R. R., 137 N. C., 202. 
I n  like manner, this principle apparently sustains the contention that the 
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deeds executed by Walker to his children are e~idence tending to show 
that he recognized the western boundary of his grant as the eastern 
boundary of the land claimed by the plaintiffs. 

As our view of the law requires the submission to another jury of the 
third, fourth, and fifth issues, the remaining exceptions need not now 
be considered. 

New trial, 

A ~ ~ n f s ,  J. The defendant's appeal from the judgment rendered on 
the first and second issues presents the question of his liability for alleged 
trespass on land situated west of the line ,4, B. There was evidence 
tending to show that the plaintiffs had title to this land; that the 
defendant did not claim i t ;  and that W. J. Dunn, under a contract with 
the defendant, not knowing the exact location of the defendant's claim, 
cut timber on the western side of the line referred to. T h e r e  a servant 
is ordered to cut trees on his master's land and cuts some outside his 
master's boundaries, ordinarily an action may be maintained against 
the master for the trespass. 6 Labatt, see. 2397. But here there was 
evidence from mhich the jury might reasonably infer that Dunn cut the 
timber in question under the defendant's authority, or, in any erent, that 
the defendant recei~ed a part of the proceeds derived from the timber, 
and thereby ratified Dunn's trespass; and +it is evident that the jury 
found as a fact, under his Honor's charge, that the defendant had either 
authorized or ratified Dunn's wrongful act. The motion for nonsuit 
and the requested instruction referred to in the seventh exception mere 
therefore properly denied. The remaining exceptions relied on in  the 
argument hare relation to the motion and instruction mhich mere 
declined by the court, and require no separate discussion. I n  the de- 
fendant's appeal there is 

No error. 

TV. A. BASNIGHT ET AL. V. DARE LUMBER COMPANY. 

(Filed 20 September, 1922.) 

1. Principal and Agent Impl i ed  Authority of Agent-Contracts. 
An agent has not the implied authority to bind his principal by contracts 

that are so unusual or improbable in agencies d that character as would 
put an ordinarily prudent man upon his guard that such authority did 
not exist; and the person thus dealing with the agent is required to 
ascertain from the principal the extent of the agent's authority with 
regard to the subject-matter. 
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2. Same-Timber. 
Where the defendant lumber corporation has an extensive plant for the 

cutting and hauling of its timber from large bodies of land, with a general 
agent in charge, a local agent with actual authority only to contract for 
the cutting, etc., over small parcels of land extending to periods of fifteen 
days, may not, by implied authority, bind his principal to a contract for 
the cutting of timber from a large body of timber reqiliring from three 
to eighteen years for its cuttinq, and the defendant, in -he absence of an 
act of ratification, will not be bound thereby. Chesson  v. Cedar  Works, 
172 N. C., 32, cited and applied. 

3. Principal and Agent - Evidence - Questions for Jury - Established 
Facts-Questions of Law-Trials. 

1171~ether an agent has attempted to bind his principal by an act beyond 
his espress or implied authority is a question of fact for the jury, upon 
conflicting evidence; but whether the principal will he bound thereby is a 
question of lam, under facts eitablished or admitted. 

APPEAL by defendant from Daniels, J., at  N a y  Term, 1922, of DARE. 
Civil action to recover damages for a n  alleged breach of contract. 

Upon denial of liability and issues joined, there v a s  a wrdic t  and judg- 
ment i n  favor of plaintiffs. Defendant appealed. 

B. G. Crisp, Thompson & Wilson, and Xeekins & -VcXullan for 
plaintiffs. 

Bhringhaus d2 Small f o r  defendant. 

STACY, J. The  facts i n  the case a t  bar are  strikingly similar to those 
in  Chcsson v. Cedar Works,  1 7 2  N .  C., 02, and, on author] ty  of that  case, 
we think the defendant's motion for judgment as of nonsli t  should have 
been alloved. 

There was evidence on behalf of the plaintiffs tending to show that  in 
October, 1917, the plaintiff TT. A. Basnight entered into a verbal contract 
with R. B. Cotter, whereby it was understood and agreed that  the said 
Basnight should have the right and privilege of cutting "cooper logs7) 
on a tract of land belonging to the defendant company m d  containing 
approximately 640 acres. Wi th  respect to the manner in ~vhicll the 
contract is alleged to have been made, the plaintiff testified as fo l lom:  

"I went i n  Cotter's office and told him I would like to get a contract 
cutting some juniper. H e  said all right, sure you can gc5t it. H e  said 
I co111d contract any place I r a ~ i t e d .  I told him I wanted to contract u p  
on 'Little Wide' on Mill Tai l  Creek. H e  asked me w h n  did I want 
to go to vorli.  1 told hini I ~ ~ o u l d  he ready the first day of ?Joyember. 
He said all right, sir, he mould let X r .  A. 31. Cohoon go up  with me and 
ramble the timber. That  n-as all the conversation. 

'(Mr. Cohoon and I went np there and rambled the timber something 
like a week later. . . . W e  left Buffalo City 7 a. m., and got back 
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at three or four o'clock in the afternoon of the same day. Only rambled 
along the creek and for a short distance back. . . . Went to see 
Mr. Cotter again that afternoon. . . . I told him then I would like 
to have some understanding about it. H e  asked what that was. I told 
him I wanted to contract from 'Little Wide' through to 'Stokes Wide,' 
and as far  back as the timber reached. H e  said all right, sir, you can 
have it. Then I said I want to know the price. H e  said 535 cents a 
stick straight, delivered on Mill Tail Creek. There mas nothing else in 
that conversation except that I said that I was ready to go to work at 
that price." 

The plaintiff W. A. Basnight then formed a partnership with J. W. 
Ambrose for the purpose of cutting said timber and entered upon the 
work on or about 2 November, 1917. I n  the spring of 1918, after the 
plaintiffs had cut the timber back for a distance of I50 or 200 yards, 
Eph. Duval, who was a log-counter, brought them a note from Mr. 
Cotter in which he is alleged to have said (the note was not offered in 
evidence) : "We cannot pay this price any longer. We mill pay for 
the first 200 yards, 4v2 cents; for the second 200 yards 5 cents, and 5% 
cents for all over that." Plaintiffs then quit cutting, having cut up to 
that time 38,557 logs, or an average of 7,711 per month, for which they 
have been paid in  full. Plaintiffs testified that they could have finished 
the cutting in three years at  a profit of approximately $15,000. But it 
is conceded that i t  would have taken eighteen years at the rate they were 
proceeding, with their force of sixteen men. 

I t  also appears from the plaintiffs' testimony-there was none offered 
by the defendant-that the main sawmill of the Dare Lumber Company 
was located at  Elizabeth City, N. C., forty or fifty miles away from its 
logging operations, and that Mr. C. P. Brown mas in charge of the same. 
This mas known to the plaintiffs; and, in their original complaint, they 
alleged that "R. B. Cotter and said Dare Lumber Company, at the time 
hereinafter set forth, mere engaged in cutting and marketing timber, 
under an agreement between said defendants constituting a partnership, 
as plaintiffs are informed and believe." 

The authority of Cotter to enter into the present contract and to bind 
the defendant lumber company thereby is the crucial point in the case. 
Plaintiffs concede that no actual authority has been shown, and that 
they are compelled to rely upon the doctrine of apparent or implied 
authority. 

I t  was established that the defendant owned approximately 170,000 
acres of timber lands in Dare County, and maintained there an extensive 
logging equipment, consisting of five locomotives, eleven skidders, and 
six barges. Two to four hundred men were employed in Dare County; 
Cotter had an office on the defendant's prope'rty a t  Buffalo City and was 
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apparently in  charge of said logging and woods operations. He  eser- 
cised the same authority as others who had preceded him in  this work. 

Two methods mere employed in contracting the timber to be cut; one 
by laying off "breadths" along the railroad and the oth1.r by "bunches" 
 here the company had no tract, W. D. Basnight, a witness for the 
plaintiffs, testified that he had cut some "bunches of <uniper and my 
contracts always ran from pay-day to pay-day, which was every fifteen 
days." The language used in the instant case would seem to suggest 
that a similar procedure mas to be followed here. Indeed, it appears 
that such was the fact. W. A. Basnight, one of the plaintiffs, testified: 
('We have been paid for every stick of juniper that me actually cut in 
the woods under our contract. Our claim is for damages for not letting 
us continue to cut under the contract at the said price." He further 
testified that they had put in a tram road; at  what expense not stated, 
though it does appear that it ~ ~ ~ o u l d  hare cost $1,200 01% $1,500 for the 
whole tract. There was also allegation and proof to the effect that 
plaintiffs were ready, able, and villing to complete the cmtract. 

There was denial of any liability on the part of the Dare Lumber 
Company; both defendants alleging in their ansnTers that Cotter had no 
authority to enter into any such contract on behalf of said company. 
The plaintiffs seem to have had some knowledge of Cotter's want of 
authority, as witness their allegation of an alleged partnlmhip, of which 
there mas no evidence offered on the trial. I n  fact, this allegation mas 
abandoned, and plaintiffs now seek to hold the defendant lumber com- 
pany liable by virtue of Cotter's apparent'agency. 

The defendant's mill was at Elizabeth City, under th?  general super- 
vision and management of C. P. Brown, a fact known to the plaintiffs, 
and there was no evidence of Cotter's actual authority, as agent of 
defendant company, to make such a contract. Indeed, the casual manner 
of its making, coupled with its unusual and extraordinal-y provisions, if 
plaintiffs have interpreted i t  aright, would seem to suggest inquiry on 
their part. The circumstances lvere such as to put them on notice. 

"The person clealing with the agent must also act x-ith ordinary 
prudence and reasonable diligence. I f  the character :issumed by the 
agent is of such a suspicious or unreasonablr nature, or if the authority 
which he seeks to exercise is of such an unusual or improbable character 
as mould suffice to put an ordinarily prudent man upon his guard, the 
party dealing with him may not shut his eyes to the real state of the case, 
but should either refuse to deal with the agent at all or :hould ascertain 
from the principal the true condition of affairs." Mecllem on Agency, 
see. 389. 

Whether Cotter did in fact enter into the contract as alleged was, of 
course, a question for the jury, and they have found that he did, but 
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there is an absence of any sufficient evidence to establish his authority 
to act for  the  Dare  Lumber Company in  the execution of such an  
extraordinary contract. - There is quite a difference between a contract 
which is  to last for  fifteen days and one that  is to r u n  from three to 
eighteen years. I t  is not even alleged that  the defendant lumber com- 
pany had any knowledge of this agreement, nor that  i t  has in any way 
ratified the same. N o  benefits have accrued therefrom which have not 
been paid for i n  full. Cotter's power to bind the Dare  Lumber Com- 
pany in this unusual manner could not be implied merely from his con- 
nection with the logging operations under all the facts of the instant case. 

There was a judgment of nonsuit as to the defendant R. B. Cotter, 
from which the plaintiffs have not appealed, though exception was duly 
noted a t  the time. Hence, the correctness of this ruling i s  not before 
us for review. 

The  principles governing the case a t  bar are  fully discussed in  Chesson 
v. Cedar Works,  supra, and S t ~ p h e n s  v. Lumber Co., 160 n'. C., 107; 
and, upon authority of those cases, we think the defendant's motion for 
judgment as of nonsuit should have been allowed. 

Reversed. 

A. C. LATHAM, ANNIE GASKILL, ET AL. v. S. W. LATHAM, MRS. CARRIE 
HANCOCK, EXECUTRIX OF TIIE WILL OF S. W. LATHAM, ET AL. 

(Filed 20 September, 1922.) 

1. Pleadings-Admissions-Limitation of Actions-Statutes-Judgments 
-Appeal and Emor. 

Where the statute of limitations to the action has been pleaded, and i t  
appears from the face of the complaint and the uncontroverted facts that 
the plaintiffs' cause of action is thereby barred, a judgment dismissing the 
cause of action on that ground as a matter of lam will not be disturbed 
on appeal, though there may be valid exceptions for error in other phases 
of the trial, especially when the parties have requested the court to first 
determine that question. 

2. Limitation of Actions-Statutes-Trusts-Fraud-Executors and Ad- 
ministrators. 

Where the testator creates his executor as trustee of a part of the 
estate "to collect and apply the rents and hires, and interests thereof, to 
the support of his certain named son and his family during the son's life, 
and then to convey to his child or children," it constitutes an active trust 
during the life of the son which becomes passive a t  his death, which time 
the relationship of the parties would be adverse to each other, and start 
the running of the statute of limitations, against the children, then of 
age, and not under legal disability, and bar their action for an accounting 
and settlement after ten years, especially when the relationship of trustee 
has been openly repudiated. 
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3. Same-Knowledge-Notice. 
I n  order to repel the bar of the statute of limitations, by showing 

action commenced within three years from the discovzry of the fraud, 
and bring it within the provisions of C .  S.. 441 ( 9 ) ,  i t  is incumbent upon 
the plaintiff to show that  he not only was ignorant o8f the facts upon 
which he relies i n  his action, but could not have discovered them in the 
exercise of proper diligence or reasonable business prudence. 

4. Same-Judgments-Deeds a n d  Conveyances-Registration. 
A testator devised to his executor to hold in trust for his son and his 

family a certain part of his estate for his son's wife, and then convey the 
same to his son's child or children, etc. The executor obtained, in  pro- 
ceedings before the c1erk;with all the parties represente(i, a n  order t o  sell 
the testator's land, including that  of the trust estate, tc pay the debts of 
the deceased, and conveyances were made by him to tl e purchasers and 
registered. In  an action alleging fraud on the part of the executor in 
procuring the lands i n  trust through third parties bidding a t  the sale, 
gross inadequacy of price, etc., it is held, that the proceedings before the 
clerk to make assets to pay the debts of the deceased, and the open, 
notorious, and adverse possession of the purchasers 01' the land, under 
their registered deeds, were sufficient to put the plaintiffs, claiming under 
the children of the said sou, the cestuis q?Le trustent, upon notice of the 
fraud alleged, if any committed by the executor, and i .  would bar their 
right of action within three years therefrom. 

5. Same-Confidential Relations. 
Held, under the facts of this case, there were no such confidential rela- 

tions existing between the plaintiffs and the executor and trustee of their 
deceased ancestor a s  would repel the bar of the statute of limitations by 
reason of the failure of the executor or truqtee to discloce the facts of the 
alleged fraud. 

6. Limitation of Actions-Statutes-Nonresidents. 
The nonrksidence of a plaintiff, claiming lands here under a n  allegation 

of fraud, etc., does not affect the running of the statute of limitations 
adverse to his demand in his action. 

APPEAL by plaintiff f r o m  Bond, ,7., a t  A p r i l  Term,  19512, of BEAUFORT. 
Civi l  action, t r ied and  determined on  t h e  pleadings. 
T h e  action was instituted i n  said county on 10 October, 1916, b y  

plaintiffs, cer tain grandchi ldren of F r e d  P. Latham, dec-ased, successors 
i n  t i t le  t o  t h e  pro rata r igh ts  a n d  interests of A. C. Laiham,  Josephine 
Pot ts ,  a n d  Henr ie t t a  T r i p p ,  a l l  now decea~ed ,  and  who took and  hold 
the i r  r igh ts  a s  among the  devisees a n d  heirs  a t  l a w  of said F. P. Latham,  
against  S. W. Latham,  executor of t h e  will  of F. P. Latham,  a n d  t rustee 
of cer tain portions of t h e  real  estate under  said mill. 

Subsequent t o  t h e  inst i tut ion of t h e  suit,  defendant  S. W. Latham,  
executor, died, and  by  order  du ly  entered h i s  executrix a n d  heirs  a t  l a w  
and  devisees under  h i s  wil l  have  been made  part ies  defendant. O n  
mat te r s  more  directly pert inent  to  t h e  questions presenied, t h e  original 
complaint alleges : 



N. C.] FALL TERM, 1922. 57 

"That Frederick P. Latham, late of the county of Craven, North 
Carolina, died on 3 October, 1866, leaving a last will and testament, 
which will was duly proven in open court and in due form of law, and 
recorded in the office of the clerk of the Superior Court of Craven 
County, by the terms of said will he devised to the defendant Samuel W. 
Latham the following real estate, to wit :  'The plantation whereon my 
son Alex. C. Latham now resides, containing 820 acres, which comprises 
all of the land which I acquired by descent from, and by purchase from, 
the heirs at law of Rufus W. Latham, together with certain personal 
property therein named, the said devise being contained in item 3 of said 
will, to hold the said land and personal estate upon the following uses 
and trusts, that is to say, that the said Samuel W. Latham shall from 
year to year collect and receive the rent hires, interest, and benefits of 
all the said estate comprised in this clause, and shall equally pay out 
and appropriate the same for the maintenance and support of my son, 
Alex. C. Latham, and his family, during the natural life of the said 
Alex. C. Latham, then in trust to convey the said estate in  absolute 
property to such child or children (or the representatives of such as may 
be dead) of the said Alex. C. Latham as may him survive.' By the 
terms of item 8 of said will, Fred P. Latham made the following devise: 

"After the death of my wife, all the estate described in the first clause 
of my will and given to my wife for life, except such as has been hereto- 
fore disposed of, I give and bequeath to be equally divided between my 
four daughters, Mary Eliza Hancock, Pauline Whitehurst, Henrietta 
Tripp, and Josephine Potts, the share of said Josephine Potts to be held 
in trust by my son, Samuel W. Latham for the sole and separate use of 
said Josephine Potts, discharged from all the liabilities of said husband, 
William Potts." 

A copy of the said will is hereto attached and marked Exhibit "A," 
and made a part hereof as much so as if pleaded in full. 

"2. That by the terms of the said will and item 9 thereof the said 
Fred P. Latham, deceased, directed his executors to make sale of certain 
personal property, and also certain land on South Creek and on the 
Sand Hills, and also certain perishable estate for the purpose of paying 
his debts, and appointed his two sons, Alex. C. Latham and the defend- 
ant Samuel W. Latham, executors to the said last will and testament. 

'(3. The defendant Samuel W. Latham qualified as the sole executor to 
the said last will and testament of the said Fred P. Latham, deceased, 
and letters of administration were issued to him in  December, 1866. 

"4. On or about 28 April, 1870, the defendant caused a special pro- 
ceeding to be instituted before the clerk of the Superior Court of Craven 
County, wherein the heirs and devisees of Fred P. Latham were made 
parties, and in said special proceeding, obtained an order of license to 
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make sale of all the real estate deviscd by the last mill and testament of 
the said Fred P. Latham, and described in said will, which mill is 
referred to for description thereof, and also other real estate not de- 
scribed in said will, and mhich said real estate is ,ilso described in 
the petition in the special proceeding heretofore referwd to, mhich peti- 
tion is made a part hereof for the purpose of a full and complete descrip- 
tion of the real estate ordered to be sold. 

"5. That pursuant to the ordcr made in the said special proceeding, 
the said S. W. Latham, as executor of F. P. Latham, deceased, made 
sale of the lands devised in said mill, and other lands described in said 
petition by deed dated 7 October, 1871, and recorded in book 97, page 
133, in Craven County registry, for a consideration of $1,959, and on 
the same day the said Cicero Green co~iveyed said land to George Green, 
which deed is recorded in book 97, page 136, in  the register's office of 
Craven County, and on the same day the said Georgcb Green conveyed 
the saine lands to the defendant S. TV. Latham, by deed recorded in 
book 97, page 126, register's office of Craven County. 

"6. The plaintiffs allege further that the defendant S. W. Latham 
failed and refuscd to make sale of the Sand Hill lands and the South 
Creek lands mentioned in itrni 9 of the said will, and therein directed 
to be sold for the purpose of paying the debts of the said F. P. Latham, 
deceased, but made sale of the lands described in the petition, as afore- 
said, including more than six thousand acres of land for less than $2,000, 
and many times less than the true value of tlle said and; that at the  
tiinc of the sale of the said lands many hundred acres of saine mere 
cleared and in cultivation, with the old home place coitaining a valua- 
ble home and out-buildings and tlle 800-acre plantation devised to S. W. 
Latham in trust for A. C. Latham during liis life, and tlien to his 
children, which had on it a valuable home and out-houses, and that the 
said lands so sold by the defendant S. T1'. Latham, as executor, mere 
bought in by Cicero Green, and on the same day conreyed by the said 
Cicero Green to George Green, attorney and agent of defendant, for the 
same consideration, and on the same day c20nveyed by George Green to 
the said S. W. Lathnm, defendant, for the same consilleration, and the 
plaintiffs allege that the defendant mas in truth and in fact purchaser 
at  his orm sale, and had the said Cicero Green and George Green, his 
attorney and agent, to buy in said lands for him, and had the said 
Cicero Green to convey the same to George Green anc the said George 
Green to convey the same back to the defendant for the purpose of cover- 
ing up and concealing the fact that the defendant was the real purchaser, 
and that in truth and in fact no consideration whatever passed between 
tlle said Cicero Green and the said George Green, and they rvere con- 
spiring with the defendant for the purpose of enabling the defendant to 
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purchase in all of said lands at  his own sale made by him as executor of 
F. P. Latham, deceased, for many timcs less than the real value thereof, 
to enable him to get and hold title to same in fee simple clear of and 
discharged of the trusts declared by the aforesaid will." 

The complaint then alleges certain sales and conveyances by S. W. 
Latham about the same time of certain real estate not described in the 
will of F. P. Latham, the greater portion of which were embraced in  
executor's petition for sale for assets, in 1870, or were included in the 
deeds by which S. W. Latham conveyed the said property to the Greens, 
and they in turn back to himself, and with averments that this and all 
the other realty had passed into the hands of third parties, whose title 
had matured by time and adverse possession of the holders. And in 
section 19 of complaint further allegation is made as follows: 

"That these plaintiffs had no knovledge whatever of the matters and 
things hereinbefore alleged and the fraud and wrongs perpetrated on 
them by the defendant S. W. Latham until within less than a month of 
the institution of this suit, and within three years prior to the institution 
thereof. Neither these plaintiffs nor those under whom they claim had 
any knowledge of the matters and things and fraud herein alleged until 
within three years of the bringing of this suit." 

And after alleging the great value of the lands dealt mith in these 
proceedings, and that they were bought in by defendant executor at  a 
nominal sum, the complaint closes mith the statement and prayer as 
follovs : 

"These plaintiffs are informed and believe, and so allege, that they 
are entitled to recover of the defenclant the value of the said lands and 
the value of the rents and the profits therefrom arising. And by reason 
of the wrongful acts of the defenclant hereinbefore alleged, these plain- 
tiffs allege that they have been damaged in the sum of $92,000, as their 
interest appears herein, and that the defendant is indebted to them in 
that amount, with interest from 7 October, 1871. 

"Wherefore, the plaintiffs pray that they recover of the defendant the 
sum of $92,000, mith interest thereon from 7 October, 1871, together 
with the costs of this action, and for such other and further relief as to 
the court seems proper." 

I n  an amended complaint, filed by leave of court, plaintiffs set forth 
the pertinent dates principally of the births and deaths of the claimants 
or their ancestors in title, as i t  affects the rights involved in this contro- 
versy, as follows : 

"1. That the deed from George Green to the said S. W. Latham, 
dated 7 October, 1871, and referred to in sections 5 and 6 of the com- 
plaint, and being recorded in book 97, page 126, and also the deed from 
Cicero Green to George Green, bearlng like date, and recorded in 
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book 97, page 134, both were held from record, and were not registered 
until 1 4  January. 1888; Julia J. Latham, widow of' E'. D. Latham, 
deceased, died in  1888, after the death of A. C. Latham; that the said 
A. C. Latham died 25 September, 1856, leaving as his 'mly children the 
plaintiff A. C, Latham and Mrs. Gaskill; that Mrs. Gaskill died 3 May, 
1914, leaving surviving her as her only heirs at  law her two children, 
to wit, the plaintiffs Annie Gasltill and Alex. Gaskill; that Josephine 
Potts, named in said will, died 24 April, 1895, and left surviving her as 
her children and heirs at  lam Z. 34. Potts, J. R. Potts, Mrs. Lucy Hanks, 
Mrs. Kugler, and Fred L. Potts; that nonc of the plailtiffs had knowl- 
edge of the facts alleged in the conlplaint, constituting the fraud of 
S. W. Latham, until within three years of the bringing of this snit, said 
plaintiffs being nonresidents of Craven County, the defendant S. W. 
Latham, and also the other defendants, falsely represer ted to the plain- 
tiffs that S. W. Latham had a life estate in  said lands, and upon his 
death it mould pass to these plaintiffs. 

"2. The plaintiff A. C. Latham TTas born 22 May, 1861, his sister, 
Mrs. Gaskill, was born 24 June, 1852, and she has two surviving children, 
Annie Gaskill and Ales. Gaskill, who Tvere born 2 May, 1889, and 12 
April, 1801, respectively. Josephine Potts was born 4 August, 1833. 
Her youngest surviving child, who is the plaintiff, w~ born in 1873. 
Josephine Potts was married a t  the date of the devise alleged in  the 
complaint, and remained until her death, in 1895. Mrs. Gaskill was 
married 26 January, 1882, and was snrviveti by her hus2and. 

"3. The plaintiff Lucy Hanks was married prior to the death of her 
mother, Josephine Potts, and has been a nonresident o' the State since 
1896, and the plaintiff Ida  Eugler was married prior to the death of 
her mother, Josephine Potts, and has been a nonresident of the State 
since 1894, prior to the death of her mother; and that the plaintiff 
John R. Potts has been a nonresident of the State sincrl 1859." 

Defendants answer the complaint denying all averm-nts of fraud or 
improper dealings on the part of S. W. Latham, as executor or otherwise, 
and allege that at  the time of this transaction lands were comparatively 
of small value; that the bulk of the cleared and improved lallds were 
subject to the life estate of the widow of F .  P. Latham, a d  of his son, 
A. C.;  that the estate mas involved and a sale mas necessary to satisfy 
the valid claims of creditors; that the purchase price of sale mas all 
properly accounted for in payment of these claims ancl costs, and that 
in  1875 the executor filed his final account with the clerk of court a t  
which accounting all of the predecessors in title and interest of present 
plaintiffs mere represented by their counsel, one of them being personally 
present. The vouchers and accounts were fully examined into and 
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approved by them and officially by the clerk of the court. And the said 
account was then recorded in the proper book of settlements, and has 
been of record since said date. 

The answer further alleges that all the dealings were fully known to 
plaintiffs a t  the time, or their ancestors in title, and pleads specifically 
the yarious statutes of limitations and presumptions applicable to the 
facts presented. 

Upon perusal of the pleadings, the court entered judgment as follows : 
"This cause coming on to be heard before his Honor, W. M. Bond, judge, 
upon the pleadings filed in this action, it appearing from same that the 
statutes of limitations are pleaded, defendants moved the court to hold 
upon the facts alleged in the complaint and amended complaint, that 
said action is barred by said statutes, and to dismiss same, and both sides 
desiring the court to rule on said question so as to avoid the expense and 
save the time of lengthy trial, if said plea should bar plaintiffs action; 
from said facts, as alleged in the said complaint and amended complaint, 
the court being of the opinion, as a matter of lam, that said action is 
barred by the statutes of limitations and laches of the plaintiffs, and 
by reason of the great length of time, laches, and neglect of the plaintiffs, 
they should not be allowed to further prosecute their action: I t  is 
thereupon ordered, considered, and adjudged by the court that said action 
be dismissed; that plaintiffs are not entitled to recover anything, and 
that defendants go without day and recover their cost herein. 

"W. M. BOND, Judge Presiding." 
Plaintiffs excepted, and appealed. 

Daniel & Carter and Small, MacLean, Bragaw & Rodman for plain- 
tiffs. 

Ward & Grimes, Hoore & Duan, and Guion & Guion for defendants. 

HOKE, J. I t  is a practice approved in our decisions that where a 
cause is called for trial and the statute of limitations having been prop- 
erly pleaded i t  appears from the face of the complaint and the uncontro- 
verted facts that the plaintiff's cause of action is barred by statutory 
limitation of time, a judgment of nonsuit or dismissing the action on 
that ground will not be disturbed, though there may be valid exceptions 
for error in  other phases of the trial. Rankin  v. Oates, 183 N .  C., 5 1 8 ;  
Earnhart v. Comrs., 157 N .  C., 234-236; Oldham v. Rieger, 145 N .  C., 
254; Cherry v. Canal Co., 140 N .  C. ,  422. 

And especially is  such course permissible where, as in  this case, the 
parties have requested the court to dispose of the case on the question 
suggested. 
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This, then, being in accord with our procedure, the court clearly had 
the right to determine the controversy on perusal of the pleadings, and 
in our opinion has correctly ruled that in any aspect of the matter the 
plaintiffs7 cause is barred by the statute of limitations tlpplicable. 

As we understand the record, the gravamen of this demand is for a 
breach of duty on the part of S. W. Latharn, deceased, as executor of his 
father. F. P. Latham, and for breaches of trust under his said mill. in 
that ~vithout legal cause he has procured a sale by court decree of a large 
landed estate of F. P. Latham, amounting to six thousand acres or more, - 
to pay debts not exceeding $5,000, and has by the intcrwntion of nominal 
parties, bought in  said estate and taken title thereto, or the greater part 
of it, for $1,959, and a mere nominal consideration, and after occupying 
said property under said deeds since said sale and collveyances, he has. 
sold and conveyed the same to innocent pnrchasrrs for value, who now 
have and hold the title unimpeachable by action or otherwise on plain- 
tiffs' part, and the relief demanded being against S. W. Latham and 
his successors, in interest for $92,000 damages incident to the fraud and 
breach of trust alleged against him. And this when it appears from 
the allegations of the complaint that the sale compl~ined of was by 
regular proceedings in court, instituted in 1370, to which all of plaintiffs 
or their ancestors in title were dul~r made parties of record, when the 
deeds complained of mere formally executcd in 1571, and  have been of 
record since 1888, and the proprrty thereby conveyed has been in the 
open, cxclusire, continuous, and adverse possession of the purchaser and 
others claiming under him since said date, and certain1,y since the death 
of the life tenants under the will of F. P. Latham, to wit, Julia J. 
Latham, widow of F. P., who died in 1588, and A. C. Latham, a son, who 
died in 1856. Recurring more particularly to the fa:ts stated in the 
complaint, and the dates given by plaintiff in the nlncmled con:plaint, 
they seem to be in full support of the statement from t le carefully con- 
sidered brief of defendant's counsel : 

'(This suit was commenced by summons dated 10 Cktober, 1916, at 
which time the following number of years had elapsed since the sereral 
dates mentioned in the complaint, to wit : 

"Fi f t y  years since the death of Frederick P. Latham, the testator; 
and the qualification of Samuel W. Latham as executor. 

'Torty-six years since special proceedings was institcted by the exec- 
utor for sale for assets. 

'Yorty-five years since the deeds were executed conveying the lands, 
and twenty-eight years since the deeds were registered 

"Forty-one years since Samuel W. Latham, executor, filed his final 
account and made settlement of the estate. 
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"Thir ty  years since Alex. C.  Latham, life tenant under item 3 of the 
will, died; at  that time his son, Alex. C. Latham, was 25 years old, and 
is one of the plaintiffs now living; and Mrs. Gaskill, the devisor's 
daughter, and mother of the plaintiffs Gaskill, was 34 years old, and she 
lived until May, 1914. 

"Twenty-six years since Julia J. Latham, widow of the testator, and 
life tenant under item 8 of the will, died. At that time Josephine Potts, 
the only remainderman under said item, represented in this suit, was 
55 years old. 

"Twenty-one years since the death of said Josephine Potts, and at  the 
time of her death her youngest child was 22 years old. 

"Seventeen years since coverture was a bar to the plea of adverse 
possession. 

"When the suit was started the youngest plaintiff was 43 years old 
and the oldest plaintiff was 56 years old." 

Assuming that the allegations of the complaint are broad enough to 
constitute and include a direct demand against S. W. Latham for mal- 
feasance as executor, our decisions hold that the relationship between 
such and the beneficiaries of the estate becomes adversary in two years 
from his qualification, and such a claim will be barred, at  most, within 
ten years from that date. Brown v. Wilson, 174 N .  C., 668; Edwards 
v. Lemrnons, 136 N .  C., 329. 

Considering the complaint as a demand for an accounting by a trustee 
under the terms of the will, the devise to S. W. Latham in trust to 
collect and apply the rents and hires and interest, etc., of said estate to 
the support of A. C. Latham and his family during the life of A. C. 
Latham, and then to convey to his child or children, etc. This estate, 
constituting an active trust during the life of A. C. Latham, would 
become passive at  his death, which occurred in  1886, and from that date 
the parties would be in an adverse relation to each other, putting the 
statute in motion and the claim on that account would be barred, a t  the 
furthest, in  ten years from the death of A. C. Latham. Rouse v. 
Rouse, 176 N.  C., 171. Assuredly so when there had been an open and 
avowed repudiation of any and all relationship as trustee. Rouse v. 
Rouse, supra; University v. Bank, 96 N .  C., 280. 

Plaintiffs, however, contend that this is an action based upon the 
fraud of defendants, or their predecessor, S. W. Latham, whereby they 
have been wrongfully deprived of their property, and that the same 
comes under C. S., 441, subsec. 9, by which their claim is only barred 
within three years from the discovery of the facts constituting the fraud. 

Conceding that plaintiffs' statement brings his cause within purview 
of this section, and undoubtedly this is the intent and purpose of the 
complaint, we have held in numerous decisions that under this clause an 
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action is barred within three years from the discovery of the facts or 
from the time when they should have been discovered in the exercise of 
proper diligence or reasonable business prudence. I n  re Johnso.n, 182 
N. C., 525-527; flanderlin v. Cross, 172 N. C., 234-242; Ewbank v. 
Lyman, 170 N.  C., 505-508; Jefferson v. Lumber Co., 165 N .  C., 49; 
Sinclair v. Teal, 156 N.  C., 458; Peacock v. Bames, 145! N .  C., 215. 

On this question, in  Johnson's case, supra, quoting with approval 
from Peacock v. Barnes, supra, the Court said: "We do not hold, as 
appellant contends, that the statute begins to run from the actual dis- 
covery of the fraud, absolutely and regardless of any negligence or laches 
of the party aggrieved. A man should not be allowed to close his eyes 
to facts observable by ordinary attention and maintain for his own 
ad~yantage the position of ignorance. Such a principle would enable a 
careless man, and by reason of his carelessness, to ext3nd his right to 
recover for an indefinite length of time, and thus defeat the very pur- 
pose the statute was designed and framed to accomplish. I n  such case, 
a man's failure to note facts must be imputed to him for knowledge, and 
in the absence of some actual effort to conceal a fraud or some of the 
essential facts embraced in the inquiry, we think the correct interpreta- 
tion of the statute should be that the cause of action 3hall be deemed 
to have accrued from the time the fraud was known or should have been 
discovered in  the exercise of ordinary diligence." 

I t  is insisted for the appellants that their cause does not come within 
the effects of this principle as a conclusion of law by reason of allega- 
tions in  the complaint to the effect that one or more of' plaintiffs were 
nonresident, and that S. W. Latham, who was their uncle, had told them 
that he had a life estate in the property, and that appellants' right and 
interest therein would not accrue until his death. but on the facts of this 
record, such a general averment is entirely insufficient i o repel the bar 
of the statute or to raise any issue concerning it. 

So far  as the alleged nonresidence is concerned, i t  is well recognized 
that nonresidence of a claimant has no direct effect on the runninn of 

u 

the statute of limitations (Ewbank v. Lyman, supra),  and on the general 
allegations of information by S. W. Latham, the unclt; there mas no 
claim that any trust or special confidence existed betwem these parties 
that might lead the one to depend upon the other, and so fa r  as appears, 
they were all adult, and had been for many years, dealing at  arms 
length with each other, and if any such statement was made, it would be 
entirely insufficient to qualify or affect the rights of the parties when it 
appeared that for 46 years there had been an open and notorious repudia- 
tion of any and all trust relationship, when every essential fact now 
made the basis of plaintiffs' claim was in great part set forth of record 
in a judicial proceeding to which the ancestors in title of these plaintiffs 
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were duly made parties, and vhen further there had been open, notorious 
possession of the property in the assertion of ownership under deeds of 
record since 1888, and which had been made pursuant to decrees had in 
the judicial proceedings referred to. The cause, therefore, comer clearly 
xithin the well consiclered decisions of the coilrt in which claimants were 
affected with knovledge and notice of the facts in impeachment of their 
claim. Sa)zderlin v.  Cross. 172 N. C., 234-243; Bzobnnk v. Lyman, 170 
N. C., 505; Coze u. Carson, 169 N. C., 132; Dunn  v. Beaman, 126 
N. C., 771; Cox v. Brower, 114 S. C., 422. 

I n  Sanderlin v. Cross, s u p r a ,  speaking in reference to knowledge or 
notice of impeaching facts disclosed of record, AlZen, J., among other 
things, said: "It is true that in several of the cases, such as Modlin 
2;. R. R., 145 S. C., 226: Tzrftle c. Tlrttle, 146 N. C., 493, and others, i t  
is said that the registration of a deed is not sufficient to put a party on 
notice that a fraud has been committed; but in those cases the action 
was based on fraudulent representations in procuring a deed, and the 
record did not disclose any fraud or violation of trust, while in this case 
the record shows all of the facts for which the plaintiffs contend, and, in 
addition, there is the circumstance of possession." 

The case then quotes with approval from Beaman's case, 126 N .  C., 
as follows: "The case of Dunn e. Heaman, 126 N. C., 771, is strong 
authority for the position that when the facts appear on the record, the 
party is affected with notice. I n  that case a d u a b l e  tract of land was 
de~ised in  1844 to the children of John R. Beaman. The father quali- 
fied as guardian for the children, and filed an ex parte petition for a sale 
of the land for partition, and the land mas sold and the sale confirmed, 
and the guardian received the purchase money. The children of Mr. 
Beaman did not know until within three years prior to the institution of 
their action that any land had ever been devised to them, or that their 
father was their guardian, or that the land had been sold. They pre- 
sented their claim against the estate for the purchase money of the land, 
and having been made parties to a creditor's bill, one of the creditors 
pleaded the statute of limitations to the claim, and the children, while 
disarowing any charge of 'intentional fraud upon the part of their 
father, replied that they had disco~ered the facts within three years. 
The contention was not sustained, and it mas held that their cause of 
action was barred.'' 

The Court said: "The children had legal notice of the facts. The 
mill of Carraway, under which their title accrued, was probated and 
recorded in 1844, and the land devised to them was sold for partition in  
1861 a t  the courthouse door after due advertisement under a decree in 
equity; the proceedings in equity were duly recorded, to which three of 
the children, who were adults, together with their husbands, were parties 

5-184 
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praying the sale, and the decree of confirmation was p~*operly enrolled. 
The deed from the clerk and master to the purchaser W:M duly recorded 
in the register's office. and was notice to the children i ~ s  well as to all 
the world, and they were put on notice by the. recitals therein contained." 

And on the effects and policy of statutcs of presumption and limita- 
tions in cases where there has been long and inexcusable delay, Bzmuell, 
J., in Corc c. Brozrer, supra, said:  "The rule of prewmption. when 
traced to its foundation, is a rule of conrenience and policy, the result 
of a necessary regard to tlie pear? and sccurity of society. No  person 
ought to bc permitted to lie by whilst transactions can be fairly irivesti- 
gated and justly determined until time has involred then1 in uncertainty 
and obscurity, and then ask for an  inquiry. Justice vannot be satis- 
factorily clone when parties and witnesses are  dead, vouchers lost or 
thrown away, and a new generation has appeared on the stage of life, 
uriacquaintcd with the affairs of a past age, and often regardless of them. 
Papers which our predecessors have carefully preserved are  often thrown 
aside or scattered as useless by their successors. I t  has been truly said 
that if families were compelled to preserve them they m u l d  accumulate 
to a burdcnsome extent. Hence. statutes of limitatioil ha re  been enacted 
in all civilized communities, and in cases not within them, prescription 
or presumption is  called in as an indispensable auxiliary to the adminis- 
tration of iustice." 

On careful consideration. we find no error in  the record. and the 
judgment of the court dismissing the action is 

Affirmed. 

B. I?. EAGLES COMPANY, INC., V. EAST CAROLISA RBILWAP. 

(Filed 20 September, 1922.) 

1. Carriers of Goods - Railroads-Damages-Penalty-Statutes-Filing 
of Claim. 

Under the termr of our statute. C. S., 3524, imposing, in favor of the 
ronsignee, a penalty upon the carrier for loss of or  damag? to goods while 
in its possession, if not paid, "within ninety days after the filing of such 
claim by the consignee with the carrier's agent at  the point of destination 
or at  the point of delirery to another carrier": Held, the filing is suffi- 
cient if delivered to the designated agent for that purpose, and so received 
by him. 

2. S a m e u n i t e d  States Mail. 
The essential things for the proper filing of the claim against the 

common carrier for damages, and for the penalty under tlie provisions of 
C. S., 3524, being its delivery to and acceptance by the car1,ier's designated 
agent, such filing is not restricted to its manual delivery, but the same 
may be done through the agency of the United States mail 
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3. Same-Evidenceprima Facie-Conflicting Evidence--Questions for 
Jury-Trials. 

Where the consignee properly addresses, stamps, and mails his claim 
for such loss or damage at a postoffice of the United States Government, 
it mill be presumed that it was delivered, as addressed, in the usual course 
of the mails, and a denial of delivery by the carrier raises a conflict of 
evidence thereon for the determination d the jury, and the carrier's 
motion as of nonsuit is properly denied. 

4. Carriers of Goods - Railroads - Penalty - Statutes - Principal and 
Agent. 

The penalty imposed by C. S., 3524, on the carrier to pay a claim for  
damages, etc., within ninety days after the filing of the claim by the 
consignee with carrier's agent at the terminal point, etc., is to enforce 
obedience to the mandate of the law by punishment of the carrier, and 
the statute must be strictly construed, requiring the consignee to bring 
his case clearly within its language and meaning; and in order to recover 
the penalty, the consignee must file his claim with the agent, as the 
statute directs, and the filing thereof with another of the carrier's agents 
is insufficient. 

APPEAL by defendant from Norton, J., at June Term, 1922, of 
EDGECOI~BE. 

Plaintiff brought suit to recover $1.21 for loss or damage to goods in 
transit, and for a penalty of $50 for failure to pay the claim within the 
time prescribed by the statute. C. S., 3524. 

The defendant operates a railroad from Tarboro to and beyond 
Macclesfield, in Edgecombe County. On 1 November, 1920, the Atlantic 
Coast Line Railroad Company issued a bill of lading for a shipment of 
lard from Rocky Mount to the plaintiff at  Macclesfield, the initial and 
terminal points being within the State. The plaintiff's place of business 
is at  Crisp, near Macclesfield. On arrival of the shipment at destina- 
tion, it appeared that one of the tubs had been broken and a part of the 
contents lost. The claim was filed, if at all, on 11 December, 1920. 
With regard to filing his claim, the plaintiff testified as follows: "I put 
the letter in the mail and delivered i t  to the carrier on our route. I 
have a mail box at  the store, and the carrier stops in the store and gets 
the mail right out of the store. I put the required postage on the letter, 
and I put the letter and claim in the R. F. D. letter box. Letter had 
return notice on i t ;  i t  never was returned. I properly addressed the 
letter to the East Carolina Railway at Tarboro, and I put the postage 
on i t ;  the letter was delivered to the carrier. I gave i t  to the carrier 
myself." This was the plaintiff's customary way of filing its claims. 
J. T. Ragans, a witness for the defendant, testified that he had been 
freight claim agent for the defendant six years; that he had not received 
this claim, and never saw i t  until 11 March, 1922, when it was sent to 
him as one of a list of claims. 
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The  issues mere answered as follows: 
"1. Did plaintiff file claim v i t h  defendant, as alleged? L2nswer: 

'Yes.' 
"2 .  What amount i s  plaintiff entitled to recorcr of clefendant? An- 

swer: '$1.21, n-ith interest from 11 December, 1920.'" 
The  parties agreed that  only the first issue should he submitted to the  

jury, and that  the second should be answered by the conrt after the 
verdict was returned on the first. 

The  defendant in apt  time moved for judgment of no rmi t  as provided 
by stMtnte, ~ n d  to the denial of its motion, and to an instruction of the 
court, ~vliicli is set ont in the opinion, duly excepted. Judgment upon 
the rerclict for the amount of the indcbtrdnesi ant1 thci peiinlty of $50. 
Appeal hy the defendant. 

D o n  Gillianz for plaintiff. 
.John L. B ~ i d g e r s  for d e f e n d a n t ,  

I \~am,  J., after slating thc facts:  I n  case of intrastate shipments 
the statute requires that erery claim for loss of or damage to property 
while i n  possession of a coinmoll carrier shall he a d j u s t ~ d  and paid for 
within ninety days after the filing of such c~laim by the consignee with 
the carrier's agent a t  the point of destination or a t  the  point of delivery 
to another carrier, and that  every carrier shall he liable for the amount 
of such loss or  damage, ~ ~ i t l i  interest thereon from the t ime the claim 
is  filed lultil i t  is paid. The  statute provides that  failure to adjust and 
pay such claim ~ ~ i t h i n  the period prescribed shall subject the carrier to 
a penalty of fifty dollars for erery snch faillwe, and that  n cause of 
action for the recorery of loss or  daniage may be united with a cause of 
action for the recovery of the penalty. C. S., 332.2. 

The plaintiff reeorererl both the penalty and the 1 0 s  incnrrcd, alld the  
exceptions on appeal present the questions whether theie was error in 
his  IIonor7s instruction, and n-hether the dcfcndant v a s  elltitled to judg- 
ment of nonsuit. 

What is the technical iinport of the phraw .,after tlic filing of such 
claim"? Similar expressions have bem repeatedly cwlistrl~cd hv the 
mnrts. Tt has been held that  a paper or an  instruiuent i. fils 11 11 11i.11 it is  
deposited in thc 1)roper office with a pr18-oli 111 c>ll:i~.ge t l ~ c ~ ~ o o f ;  n11t.n 
i t  is clelivered for the purpose of filing; when i t  is loclgptl :\ith the proper 
person; ant1 when i t  is  delirered ant1 receircti to Lc I<c'l)i 011 file. '/'re- 
gambo 7%.  - I l i ) ~ i n g  CO., 57 Cal., 501 ; Edu U I ~ A  1 % .  (;, / I [  /, 5:: L'ac. ( C ; I ~ . ) ,  
1 9 6 ;  Jlaniz r .  C a w o n ,  79 N. W. (Nivh. ) ,  9 1 1 ;  A l l ~ l ~ f r ~ ~ . \ o n ,  I .  So. By., 32 
X. E. ( Ind. ) ,  1021. The following is Webster's cl&nitioll of the verb : 
"To dcliwr ( a paper or instrument) to the propw offict 1. qo that it i s  
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received by him to be kept on filr, or among the rceords of his office." 
Hence, in  Thompson u .  Ercprcw Po., 147 N. C., 346, H ~ o l o n ,  J., cited 
several cases substantially holding that  filing a paper means receiving i t  
into custody, and in Power Co. 7,. P O Z P P T  CO., 17.5 K. C., 673, Walker,  J., 
held that a paper is filed when it is delivered to the proper officer for that 
purpose and received by him. The indorsement of the paper by the 
officer or other pwsnn is evidential but not rcqnisite, unless made so by 
statute. Pozcer Co. v. Potcer Go., supra; Lumber Co. v. Nack ,  69 S .  W. 
(Ky.) ,  712; Petemon v. Taylor, 15  Ga., 483. The plaintiffs' clnim of 
loss or damage v a s  therefore filed if it v a s  delirered to or placed in the 
custody of the defendant's agent for  that purpose, and by him received. 
But  since not restricted to manual delivery of its claim, the plaintiff was 
not p r r c l ~ ~ d c d  from thc use of the postoffice as a public agrncp for  
effrctinS the comn~l~nication. The essential things were the delivery for  
filirlg and the receipt of the claim. The plaintiff contends, not that 
mailing Tvas equivalent to filing the claim, but that  the wrdic t  removes 
all doubt as to the actual receipt of the claim by the defendant. ,Is a 
counter argument the defendant insists that depositing the letter in  the 
mail, prepaid and properly addressed, is not sufficient eridence of deliv- 
ery, and moreorer, that the jury returned their verdict under the court's 
erroneous instr~wtion as to thc law. When the cridencc shows that a 
iettcr linq h.cn  conln~itted to the postoffice or other depository f rom 
which letter.. arc reqularly delivered, properly stamped, and correctly 
addressed to the plncc of residence of the person for whom i t  is intrnc!cd, 
i t  \\rill he prcmmed that the seidce rccei~  etl tlw letter i n  the d11c course 
of mail. .Tone< on Er . ,  sec. 52. I n  T m s f  Co. 21.  B a d ,  166 N. C., 116, 
it is said:  "Wl~en i t  is shown that a letter has been 'mailed,' this estab- 
lishes prima facie that i t  mas received by the addressee in  the usual 
course of the mails and his business, and when the latter introduces 
evidrnee that  i t  mis not in fact received, or not received a t  the time 
alleged, such testimony simply raises a conflict of euidence, on mllich i t  
is the exclueire province of the jury to pass." The instruction com- 
plained of is i n  accord with thcse authorities, and is free from error. 

,In entirely different question is involved in the defendant's conten- 
tion that the plaintiff, instead of filing the claim with the agent a t  
Macclesfield, sent it to the defendant a t  Tarboro, and therein failed to 
comply with the statute. The purpose of the penalty is to enforce 
obedience to the mandate of the lam by punishment of the carrier. 
Therefore i t  is that the statute must be strictly construed, and he who 
sues to recover the penalty must bring his case clearly within the lan- 
guage and meaning of the law. Thompson v. Express Go., supra; Cox 
U .  R. R., 148 N. C., 459; Sears v. Whitaker,  136 N. C., 38. "Applying 
the rule by which courts should be guided in the construction of a penal 
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statute, Bynum, J., in Coble v. S l ~ o f n e r ,  75 N .  C., 42 says: 'It cannot 
be construed by implication, or otherwise than by express letter. I t  
cannot be extended, by even an equitable construction, beyond the plain 
import of its language. I f ,  therefore, emn the intent of the Legislature 
to embrace such a case was clear to the court from the statute itself, we 
cannot so extend the act, because such a construction is beyond the plain 
import of the language used.' " Grocery Co. v. R. R., 170 N. C., 244. 

By the very terms of the statute tlie claim for loss o a  damage must be 
filed by the consignee with the carrier's agent at the point of destination 
of the shipment or at  the point of delivery by the carrier in possession 
of the property to another comnlon carrier. The obvious purpose is to 
afford the agent at the place of destination, or at  the place of delivery 
to another carrier, fair opportunity to make investigation of the claim 
within the statutory period. "The transactions of n .ailroad company 
are multitudinous, and are carried on through i~umerous employees of 
various grades. Ordinarily, the managing officers, and those r&xisible 
for the settlement and contest of claims, mould be without actual knowl- 
edge of the facts of a particular transaction. The purpose of tlie stipu- 
lation is not to escape liability, but to facilitate prompt investigation. 
And to this end it is a precaution of obvious wisdom, and in no respect 
repugnant to public policy, thxt the carrier by its contracts ahould 
require reasonable notice of all claims against it, even with respect to 
its own operations." Phillips v. R. R., 172 N. C., 88. 

I n  Smith v. R. R., 174 N. C., 111, it is said: "The burden is on 
plaintiff to show not only that the claim mas in writin,;, but that it was 
filed with defendant's agent a t  the point of delivery ol of origin within 
four months after a reasonable time for delivery has elapsed. The point 
is expressly decided in Culbreth v. R. R., 169 N. C., 724." 

And in 34 Cyc., 587, it is said: "To constitute : valid filing for 
record, the instrument must be drlivered at  the office where i t  is required 
to be filed, and dclirery of an instrument to the proper officer at  a place 
other than the office where it is required to be filed is not sufficient, even 
though the ofticer indorses i t  as properly filed." 

I n  his brief, the defendant's counsel earnestly insists that the plaintiff 
should have filed its claim with the defendant's agent at Xacclesfield, 
and we concur in his conclusion. Having failed to file its claim as 
required by law, the plaintiff cannot maintain its action. The judgment 
of his Honor is set aside, and his denial of the defendar~t's motion is 

Reversed. 
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J. B. PENXINGTON v. TOWN O F  TARBORO. 

(Filed 20 September, 1922.) 

1. Municipal Corporations-Cities and Towns-Surface Water-Water* 
Negligence-Drains-Damages. 

I t  is an actionable nuisance for a city or town, after receiving sufficient 
actual or implied notice, to permit its sewer or drain to fill up with debris 
and other obstructions so as to repeatedly cause the surface or rain water 
to flood the property of a resident owner, upon the street, and thereby 
damage his property. 

2. Appeal and Error-Instructions-Objections and Exceptions-Prayers 
for Instruction-Special Requests. 

Where there is evidence of actionable negligence on the part of a city 
or town in permitting its drain, etc., to become successively stopped up 
so as to pond water upon the plaintiff's property, after notice thereof had 
been given, an exception that the charge of the court was not sufficiently 
definite as to the time of the notice, and the damage thereafter resulting, 
is untenable, it  being required of the defendant to have presented this 
question by an appropriate request for special instruction. 

APPEAL by defendant from Hortoa, J., at  April  Term, 1922, of 
EDGECOALBE. 

The  action i s  to recover damages caused to plaintiff's property by 
defendant i n  negligently permitting the city sewer or drains to fill up, 
thereby causing the surface waters in the city to  flood the plaintiff's 
property, and doing substantial damage to same. Denial of liability by 
defendant. Verdict for plaintiff, assessing his  damages a t  $1,000. 
Judgment on the verdict, and defendant excepted and appealed. 

G. M.  T .  Fou,ntain & Son f o ~  plaintif 
Donne11 Gilliam for defendant. 

HOKE, J. Plaintiff complained, and offered evidence tending to show, 
that  i n  the summer of 1920 he  was the proprietor of a building in  the 
town of Tarboro, used by him for a garage and in  the sale of automobile 
supplies, etc. Tha t  during said period the town authorities had negli- 
gently permitted the city sewer and drain below plaintiff's property to 
fill u p  with debris and other obstructions, causing the surface or rain 
waters, three times during said summer, to flood plaintiff's property and 
doing substantial in jury  both to the building and the supplies therein, 
amounting by plaintiff's estimate and testimony to $1,600 or $1,700. 

The  evidence further tended to show that  after the first ffooding 
plaintiff personally called the attention of the town authorities to the 
conditions presented, but they failed to correct the trouble, and there 
was a second and a third flooding, the last being much the worst, and 
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doing extensive injuries. Upon these facts, which the jury have accepted 
and established by their verdict, it appears that defendant has been 
guilty of negligence constituting a nuisance and causing damage to plain- 
tiff's property, and for which the town has been properly held liable. 
Hines t i .  Rock?] Jfount, 16.2 N. C., 409; Donne11 1'. Greensboro. 16% 
N. C., 330; Watson t i .  LVew Xi l fo rd ,  72 Conn., 561; Rines 7).  N ~ ~ m l n ,  
150 Iowa, 620; ,Vevins e. $'itchburg, 174 Mass., 545; 9 R. C. I,., pp. 
672-673. 

I t  is not seriously contended by defendant that the town is not liable 
for the second and third flooding, and the damages incident thereto, but 
i t  is insisted that there is prejudicial error in the charge of the court on 
the issue as to the amount of damages sufft~ed, the ob'ection being that 
all damages incident to the first flooding should hare  b ~ e n  eliminated for 
want of notice or knowledge on the part of the authorities of the faulty 
condition of the sewer. 

While the charge is  not as full or definitr on the issue as could be 
desired, when taken in connection with his Honor's statement of the 
respective contentions of the parties, and consider'cd a4 a whole, the jury 
were instructed in effect that the plaintiff should be allowed damages for 
the impaired value of his property or the pecuniary loss incident to 
defendant's wrong. This is the correct general rule ~pplicable to the 
case. I t  was uot ascertained or necessarily established by the testimony 
that the town was not sufficiently informed of the condition of the sewer 
at  the time of the first flooding to import liability. And if defendant 
thought there were phases of the eviclence permitting such an inference 
and limiting the damages ill that respect, he should have presented the 
question by a special prayer for instructions. Hill 1%. 3. R., 180 N. C., 
490; Buchanan v. Furnace Co., 118 X. C., 643. 

I n  this last case the position is stated as follows: "Exceptions that 
the instructions of the court to the jury were not sufliciently full and 
explicit will not be considered on appeal. If the appellant desired any 
particular phase of the case to be presented to the jury, he should have 
requested a special instruction presenting it." 

We find no reversible error in the record, and the judgment for 
plaintiff is affirmed. 

No error. 
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CAROLINA BAGGING COMPANY v. UKITED STATES RAILROAD 
ADMIKISTRATION (SOUTHERN RAILWAY COMPANY). 

(Filed 20 September, 1922.) 

1. Judgments - Justices' Courts - Appeal-Superior Courts-Trials de 
Novo-Railroads-Federal Control-Director General. 

On appeal from a judgment of a justice d the peace to the Superior 
Court, in an action to recover damages for the loss of a shipment d goods, 
brought against the Government Railroad Administration and the carrier 
over the lines of which the shipment was to have been transported, the 
judgment appealed from is vacated, and a trial de novo had in the Snpe- 
rior Court and a motion to dismiss as against the carrier is properly 
allowed. 

2. Carriers of Goods-Railroads-Director General-Federal Statutes- 
Substituted AgentMotions-Parties-Nonsuit. 

An action, commenced against the Government Railroad Administration 
during its control, and prior to 1 March, 1920, does not abate under the 
provisions of the Federal statute of 28 February, 1920; and there being 
no stated time in which the agent of the Government designated in 
substitution of the Director General must be made a party: Held, the 
.motion of such agent to dismiss on that ground should be denied; and 
"the cause proceed to judgment upon his being made the party defendant 
by the court, a recovery, if anything, to be promptly paid out of the 
revolving fund." The effect of the statute is otherwise when the action 
has. been commenced since 1 March, 1920. 

L b ~ ~ i ~ ,  by plaintiff from Allen, J., a t  J u n e  Term, 1922, of VANCE. 
The  plaintiff sued out a warrant  before a justice of the peace and 

obtained judgment thereon 12 November, 1919, for  $131.07 against 
defendant for failure to deliver 75 bundles of cotton ties. From this 
the defendant appealed in  apt  time to the Superior Court. T h e  defend- 
ant named in  the warrant  and judgment was the "United States Railroad 
Administration (Southern Railway Company)." S t  J u n e  Term, 1922, 
of the Superior Court, on motion, the action was dismissed as to the 
Southern Railway Company on the ground that  said defendant did not 
commit the act complained of, its lines a t  the time complained of being 
operated by the United States Government. This motion was allowed. 

Thereupon, James C. Davis, agent designated by the President under 
the authority of section 206 (a) of the Transportation Act of 1920, 
moved to dismiss the action as to the "United States Railroad hdminis- 
tration" upon the ground tha t  said United States Railroad Administra- 
tion was abolished by the act of 1920, and that  more than two years had 
elapsed since that  date, and no steps had been taken or motion made to 
make said Davis a party thereto. The  motion to dismiss was granted, 
and the plaintiff appealed. 
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J .  P. Zol l icof fer  for plaintif f .  
Hicks & S o n  for S o u t h e r n  R a i l w a y  C o m p a n y ,  a n d  a t p e a r i n g  specially 

for J .  C. Davis .  

CLARK, C. J. The judgment obtained before the jucrtice of the peace 
was vacated by the appeal, and the cause of' action was pending for trial 
de  noco  in the Superior Court. The motion to dismiss as to the South- 
ern Railway Company was propwly allowed ( X i m b r o u g h  v. R. R., 182 
S. C., 235; W y n e  v .  R. R., ibid.,  2 5 7 ) ,  under the authwity of the Ault 
case in the United States Supreme Court. 

The United States Railroad Administration, through counsel for 
James C. Daris, moved also to dismiss the cause under the act of 28 
February, 1920, which went into effect 1 March, 1920, and which legis- 
lated Walker D. Hines, Director General, out of office. That act, section 
206 (a), provided that all actions which could he brought against the 
Railroad Administration should be brought against an agent designated 
by the Precident. who so designated James C. Davis, within thirty days, 
as required by that act. This section, however, a p ~ l i e s  only to the 
bringing of an action, but does not affect this action against the Railroad 
Administration, which had been brought and was pending. 

The section of the statute which seems to apply to thii  case is 206 ( d ) ,  
which provides: "Actions, suits, proceedings, and reparation claims of 
the character above described, pending at the termin,~t io~i  of Federal 
control, shall not  abate  by reason of such termination, but may be 
prosecuted to final judgment, substituting the agent designated by the 
President under this subdivision." This action was ,ilready pending, 
and under the statute it (lid not abate, but may be prosecuted to final 
judgment, "snbstituting the agent designated by the President under 
s~lbdivi~ion (a)." Llnd section 206 ( e )  further provide:; that "such final 
judgments, when rendered against such agent designated by the Presi- 
dent, sliall be promptly paid out of the revolving fund created by 
section 10." 

Section 206 therefore prorides that a new action must be brought 
against Jarncs C. Davis, but that if the action is already pending the 
action '(shall not abate by reason of the termination of the Federal 
control, but that it shall be prosecuted to final judgment," substituting 
James C. Davis. 

This action being already on the docket, by the service upon the 
Railroad Administration, under the statute it did not abate. There is 
no provision which authorizes all abatement of the action, but on the  
contrary, it should be prosecuted to final judgment upon James C. Davis 
bring substitnted for the Railroad Administration. 
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There is no time prescribed when this shall be done, and there is no 
authority given to dismiss the action, but only to substitute Davis and 
proceed to final judgment. When counsel of James C. Davis moved to 
dismiss, i n  the absence of a statute prescribing the time within which 
the substitution should take place, and there being no abatement 
prescribed as a penalty for failure to do so in  a given time, the court 
should have ordered Davis to be substituted as a party, and, i n  the lan- 
guage of the statute, should have proceeded in the cause '(to final judg- 
ment." I f  the judgment should be in favor of th,e plaintiff, the statute 
provides that  i t  "shall be promptly paid out of the revolving fund 
created by section lo." 41 Stat .  L., 462. 

I t  was evidentlv contemplated that such actions would be retained on 
the docket, for i; is  provided that  payment shall be made out of the 
revolving fund. The  above statute is  brought forward and will be found 
in  Fed. Stat .  Anno. (2  ed.), Supplement 1920. 

The  order dismissing the action should be reversed, and the cause - 
prosecuted to final judgment, as  prescribed by the statute, James C. 
Davis being substituted as a party defendant. 

Reversed. 

FRANCES BLACKMAN v. WOODMEK O F  THE WORLD. 

(Filed 20 September, 1922.) 

1. Insurance-Benevolent Societies-Evidence-Prima Facie Case--Non- 
suit. 

In the widow's action to recover upon a life insurance policy under 
which she is a beneficiary, evidence that the insured had died, and that 
she was the widow named in the policy, which she introduced in evidence, 
makes out a prima facie case, and defendant's motion to nonsuit should 
be overruled. 

2. Same-Rules of Benevolent Societies. 
The production by the beneficiary of a life insurance policy, the subject 

of the action, is pvima facie evidence of its delivery to the insured; and 
on its face prima f a d e  proof that the insured mas inducted into the order, 
as therein recited, requiring of the defendant proof to the contrary, and a 
motion as of nonsuit is properly disallowed. 

3. S a n i e F a l s e  Representations-Fraud. 
Upon the defendant's motion to nonsuit the beneficiary in an action to 

recover upon the certificate of a life insurance order, wherein the plaintiff 
has made out a prin~a facie case, the burden is on the defendant to show 
that the insured had made false representations that would avoid its 
liability, when relied on, and a motion as of nonsuit is properly disallowed. 
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Under the provisions of C .  S., 567, the defendant, after the court has 
refused his motion as of nonsuit upon the erideuce, mar escept, introduce 
evidence, and renew his motion after all the evidence has been introduced ; 
hut his last motion only can hc considered, and upon ,111 the evidence in 
the case, and if therein the plaintiff has made out a case, the motion 
should be disallowed. 

A \ ~ ~ ~ ~ ~ ~ ,  by defentlant from C ' u l c ~ r f ,  J., a t  February Term, 1922, of 
JOHKSTOX. 

This  was an  actioi; for the recowry of the amoun stipulated in  a 
beneficiary insurance certificate payable to the widow of the  deceased 
member. She qualified as administratrix of the estate, but a t  the trial, 
by consent, the summons was amended by sf piking out the word adminis- 
tratrix, and the s ~ l i t  was prosecuted in her name individually, as bene- 
ficiary. C. S., 547. The  p1:~intiff p t  i n  evidence the certificate with 
eridencc. of its authenticity, and that  the iilsured had died, and that  the 
plaintiff x a s  his widow and the beneficiary named in  the policy. The  
defendant pleaded that  the certificate had not been dl4ivered to J. I. 
Blaclrrnai~ mlder the terms and conditions on the policy; that  he  had 
not I)cm inducted into the defendants' order i n  accordance with the 
cor~stitlitio~l and by-laws; that  tlie statemeiits in tlie application of the 
deceased that  he  did not ha re  jaundice, disease of the liver, gall stones, 
or any other disease of the clipcstire system, and that  the representations 
in his application that  lie did 11ot h a w  cancc3r or tunlor or other stornach 
trouble were false; that lie falsely represented that he had not consulted 
or  be^^ a t t e ~ ~ d e d  by a physician for any disease or i n j  lries during the 
past fire years;  and that  lie falsrly represented in his application that  
lie did not have and llad n w c r  had bronchitis, chronic catarrh, or other 
diwase of the throat or  respiratorv organs. T h e  jury, in  response to the 
issiics s~tbrnitted, found that  the certificate had been dcllirered to J. I. 
Blarkninn, the plaintiff's intestate, under the terms and csonditions of the 
constitntion and by-laws of the defendant, ancl that  lit, had been duly 
obligated and inducted in  due form into defendant's ordw and negatived 
all the allegations as to false statenlents in the al~plication, and found 
that  said Blackman was in good health a t  the time of the execution and 
delivery of the policy. Judgment upon thc ~ e r d i c t  in favor of the 
plaintiff ; defendant appealed. 

R a y  & Ra?g and Winfield H.  Lyon for plaintiff. 
Cowper, Whitaker & Allen and Ed. 8. Abell for defendant. 

CLARK, C. J. The  production by the plaintiff of the certificate duly 
authenticated, and evidence that  the insured had died, ancl that  the 
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plaintiff was the widow named as beneficiary in the policy which she 
produced in  open court, made out a prima facie case, ~vhich required the 
refusal of a motion to nonsuit. The production of the policy was prima 
facie evidence of its delivery by the defendant, and on its face mas 
prima facie proof of his induction into the order as therein recited. 

The defendant also asked for nonsuit upon the issues as to the false 
allegations as to the insured not having certain diseases alleged, and 
other statements in  the policy. But these were matters in  defense, the 
burden of proof of which rested upon the defendant, and a nonsuit was 
therefore properly refused. The defendant moved for a nonsuit a t  the 
close of the plaintiff's evidence, but as the defendant, upon the denial of 
such motion, introduced evidence, he waived the exception for a denial 
of the motion. The plaintiff thereupon, in reply, introduced other 
evidence, and the defendant's demurrer a t  the close of all the eridence 
was properly overruled, and the jury, as already stated, found against 
the defendant upon all the issues. 

Under the former system of procedure, when a defendant demurred to 
the evidence or moved for a nonsuit, i t  was not admissible for him to 
introduce e~idence.  By  C. S., 567, it is now p r o d e d  that  mhen the 
plaintiff rests, if a d e f e ~ ~ d a n t  moves to nonsuit, or demurs to the evidence, 
and the motion is denied, he is allowed to introduce evidence, but mhen 
he does so he waives the exception, and if the motion to nonsuit i s  
renewed a t  the end of all the evidence, his exception must be considered 
in the light of all the evidence when the last motion is made. 

I n  this case there v a s  ample e~ idence  to be submitted to the jury, who 
have found all issues in  favor of the plaintiff. The  appeal was argued 
in this Court almost entirely upon the question of norisnit. The other 
exceptions do not require to be discussed. 

S o  error. 

(Filed 20 September, 1922.) 

Appeal and E1.1,or-Courts-Expression of Opinion-Statutes. 
Where the trial judge hns questioned :I $1-itness as to the absence of the 

defendants from court, where their deed was being attacked for fraud, 
his remark that  their a b w ~ c e  mnc; a circumsta~lce that n fraud had been 
committed is an expression of opinion, forbidden by C .  S., 664, and con- 
stitutes reversible error. 

APPEAL by defendants from Allen, J.. a t  April Term, 1922, of 
HERTFORD. 
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Thc first issue and the ans\ver thercto are as follo~rs 
"1. Was the conveyance of the house and lot in Aho:kie, described in 

the complaint, from J. C. Ncwsoriie to Thomas N e m o n e  made with the 
intent and purpose on the part of J. C. Xewsome to hinder, delay, or 
defraud his creditors, or any of them? Answer: 'Yes.' " 

Judgment for the plaintiff. Appeal by the defendants. 

W .  D. Boone for plaintiff'. 
S. Brown Shephe~d and  Bridger Le Eure for appella~zts. 

l i ~ a ~ r s ,  J. The action was prosecuted for the purpose of canceling 
a deed, for certain property, a l legd to hare been executed by the defend- 
ant J. C. Kernsome in fraud of his creditors. Only one exception need 
be considered. The record shows that during the cross-txamination of a 
witness for the plaintiff the following iricident occurred: "By the 
court: Do you know where J. C. Kewsome and Tom N~msome are, and 
also why they are not here in  court to defend this actior, as they should 
be? Their absence is a circuinstailce that a fraud has Deen committed. 
A. I haven't seen either J. C. Kewsonle or Tom here txlay." To this 
remark of his Honor the defendants in apt time except2d. 

This Court has repeatedly held that a judge presiding should not at  
any time during the trial either express an opinion as to the weight of 
the evidence or make any remark from which the jury may reasonably 
draw an inference as to his opinion of the f:tcts. His  Honor, no doubt, 
in an inadvertent moment, arid evidently without intellding to do so, 
overlooked the decisions of the Court and the purpose of the statute. 
The jury may naturally have adopted his Honor's intimation as con- 
clusive on the question of fraud. 

We think the defendants are entitled to a new trial. C. S., 564; 
Norris v. Kramer, 182 N.  C., 89 ;  8. v. Cook, 162 N.  C., 586. 

New trial. 

P. E. ROWLAND v. BOARD O F  ELECTIONS O F  VANCE COUNTY ET AL. 

(Filed 20 September, 1922.) 

1. Elections-Primary Law-County Board-Powers of R,eviem-Qualifi- 
cation of Electors-Returns. 

Under our primary law the right of a l~roposed elector to vote for the 
party's choice of a county official, in this case a register of deeds, is 
esprcssly referred to the precinct registrar and judges of election, without 
power of review, or otherwise, in the county board of elections, the 
authority of the county board extending only to supervise or to review 
"errors in tabulating returns or filling out blanks." C .  S., 6042. 6048. 



N. C.] FALL TERM, 1922. 79 

2. Same--Mandamus. 
Where the county board of electio~is has assumed to pass upon the 

qualifications of the electors voting in a primary for the selection of a 
party candidate for a county office, and in so doing has declared certain 
of the electors disqualified, and has accordingly changed its returns and 
declared the one appearing to have received a smaller vote, the choice of 
the party a s  a candidate, an action will lie by the one appearing to have 
received the larger vote, against the county board, to compel them, by 
mandamus, to tabulate the returns made by the registrars and judges of 
the precinct, and then to publish and declare the came as  the result of 
the election. C. S., 6042, 6048. 

3. Elections-Primary L a w - S t a t u t ~ L e g i s l a t i v e  Powers-Courts. 
The courts will not determine the reasonableness of the legislative 

enactment differentiating the authority of the county board of elections 
in passing upon the qualification of the electors of a precinct in a primary 
selection of a candidate for a county office, from the powers to be exercised 
by i t  in  a general election, this being a matter entirely within the province 
of legislation and not subject to judicial inquiry by the courts. 

4. Elections-Primary Law-Repealing Statutes. 
The primary law to select a party candidate for a county office repeals 

all laws inconsistent with its provisions, and by incorporating therein 
certain provisions of the general election law, confers no authority on the 
county board of electors to pass upon the qualifications of the voters of a 
precinct, and thereby change the result of the election from that appear- 
ing upon the face of the returns i t  had officially tabulated. 

CLARK, C. J., dissenting. 

APPEAL b y  defendants  f r o m  Kerr, J., a t  chambers, 24 August,  19.22, 
f r o m  VANCE. 

Civil  action t o  require  the  defendant Board  of Elections of Vance  
County, by w r i t  of mandamus, to  tabulate  the returns made  by t h e  judges 
a n d  regis trars  of t h e  several precincts i n  a p r i m a r y  election held i n  said 
county 011 1 J u l y ,  1922, a n d  then to publish a n d  declare t h e  correct 
result of said p r i m a r y  election i n  regard to  t h e  nominat ion of a candidate  
of t h e  Democrat ic  P a r t y ,  f o r  t h e  office of register of deeds of said 
county. T h e  plaintiff duly set out  i n  h i s  petition that ,  on t h e  face  
of said returns, h e  was entitled to  be declared t h e  nominee of h i s  p a r t y  
a s  candidate  f o r  t h e  office aforesaid. T h i s  mas not denied by the  de- 
fendants, but  they contend t h a t  on  account of cer tain i r regular i t ies  
occurring i n  said election, t h e  plaintiff's opponent, Mrs.  George T. 
Buchan,  should be declared t h e  r igh t fu l  nominee. 

F r o m  a judgment  i n  favor  of t h e  plaintiff g ran t ing  t h e  w r i t  of 
mandamus a s  prayed for, a n d  defendants, hav ing  duly excepted, ap- 
pealed. 

J .  P. Zollicoffer, A. A. Bunn, and J .  M.  Peace for plaintiff. 
T .  M.  Pittman, Andrew J ,  Harris, Perry & Kittrell, and Jasper B. 

Hicks for defendants. 
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STACY, J. On the hearing it was propwly made tc appear that on 
3 June, 1922, an election was held in Vance Courty, pursuant to 
article 17, chapter 97, of the Consolidated Statutes, for the purpose of 
selecting, among others, a nominee of the Democratic Par ty  as candidate 
for the office of register of deeds of said county. At this electioll the 
plaintiff, who, with others, had duly and regularly entered the primary, 
received a plurality, but not a majority of the votes cast in said contest. 
Whereupon, Xrs.  George T. Bnchan, who, as one of the contestants, had 
received the second highest number of votes for said nclmination in  the 
election, requested that a second primary be called and held as she was 
entitled to do under C. S., 6045. Pursu:mt to this request, and in 
accordance with the lam pertainiug to the subject, a seccnd prinlary was 
duly called and held on 1 July, 1922, 111 this election, wcording to the 
returns made by the judges and registrars of the several precincts to the 
county board of elections, the plaintiff received 1,136 votes, and. Mrs. 
George T. Buchan, his opponent, rwcired 1,134 rotm. Upon these 
returns the plaintiff contends that he is entitled to be declared the 
nomince of his party as candidate for the office of regi3ter of deeds of 
Vance County, and he brings this action to compel the tlefendant board 
of dections to make such publication and tleclaration, alleging that i t  
is in duty bound so to do under C. S., 6042. 

On 3 July, 1022, when the defendant board of elections met in Hea- 
derson for the purpose of receiving and tabulating the r1:turns from the 
several voting precincts of the county, X m .  George T. Buchan, through 
her counsel, appeared before said board and asked that she be giren an  
opportluiitg or time to present afficlarits ant1 other evidmce tending to 
show certain irrcgularities, prejudicial to her and affecting the result 
of said election adversely to her nomination. The bead granted this 
request, over thc objection of the plaintiff, a d  took a recess or adjourn- 
ment to mret again 011 Saturday, 8 July. At this meeting Mrs. Buchan 
presented the charge and complaint, supported by affidavits, that fiue 
illegal votes hat1 been cast for the plaintiff in said electiol . The gro~md 
of said charge or complaint chiefly being that the electors in  question 
did not, and did not intcnd to, affiliate with tht. Dm-ocrntic Pnrtp. 
Upon this shon ilig, slic asked that these otes be elimll~ated from the 
count, and that she be declared the rightful nominee by a majority of 
3 votes. The plaintiff, through his connsel, demurred to this proceeding, 
and denlanded that the result be declared according to the official returns. 
d further adjournment was takrn until I1 July, 1926, at  which ti lm the 
defendant board of elections, b e i ~ ~ g  of opinion that it had the power and 
authority to pass upon the legality of these alleged illegitl ballots, pro- 
ceeded to hear evidence tending to show the disqualification of five 
clechtors xho  votcd in the cl~ction, and, upon the evidence presented, the 
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said board concluded that the true and correct returns in this second 
primary should have been 1,134 votes for Mrs. Buchan and 1,131 votes 
for the plaintiff. The defendant board of elections thereupon undertook 
to change the returns to the extent indicated, and to declare Mrs. Buchan 
the nominee of her party as candidate for the office of register of deeds 
for Vance County. 

The illegality of the five rotes, which were in question before the 
county board of elections, is not admitted by the  lai in tiff, but he is here 
in this proceeding denying and challenging the power and authority of 
the defendant board to hear and to determine any such controversy. 
This is the only question before us for decision. 

Clcarly, if said bonrcl has exceeded its authority, the plaintiff is 
entitled to the relief sought. Such was the effect of our holding in 
Jolznston v. Uourd of Elections, 178 X. C., 162. Fronl a perusal of the 
statutes on the subject, we think it is manifest that the county boards of 
elections hare been vested with ministerial or administrative powers 
only, which consist of tabulating the returns in  primary elections and 
forwarding same to the State Board of Elections, in instances where such 
is required, and, in case of nominations for county offices, forthwith in 
publishing and declaring the results, C. S., 6042. These returns may 
not be altered or changed by the county boards of elections unless there 
has been some error in addition or in filling out the blanks on the part 
of the judges and registrars in one or more of the several precincts, in  
vhich event they "shall be allowed access to the ballot boxes in such 
precincts to make a recount and declare the results." C. S., 6048. 

With respect to the wisdom or impolicy of giving the county boards 
of elections the same power over the returns in primary elections as they 
hare over the returns in a general election, we are not called upon to 
decide or to express any opinion. This is a question of policy which the 
Legi$ature alone may consider. Suffice it for us to say that, as the law 
is now written, no such power is vested in the county boards of elections 
in regard to the returns made by the judges and registrars of the several 
precincts in a ~ \ i * : ~ r a r v  election. On the contrary, such powers and 
duties appear to hare been purposely withheld from said boards, and 
this evidently for reasons which seem to partake of the better part of 
wisdom. Finality in these matters must reside somewhere, and, under 
thn  n ~ i r n a ~ y  law, by the express terms of the statute, the duty of passing 
upon tile qualifications of those offering to rote in a given election has 
been ~ w t e d  in the local registrars and judges of rlection. C. S., 6031. 
No p o w r  of review, or other judicial authority, in prirnarv elections. 
has been lodged in the county boards of elections. 

This qimtion mas discussed by Hoke, J., in Brown v. Costen, 176 
S. C., 66, from which we quote with slight variations to fit the par- 
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tici~lar facts in hand. The Legislature did not, and c id not intend to, 
rest the county boards of elections ~v i th  power to enter upon an investi- 
gation of this character, but has refrrred the question chiefly involved, 
the right of an applicant to vote in the primary, to the decision of the 
elwtion boards at the various precincts. The right to 1-ote in a primary 
election, nntlcr express statutory provision, has been nude to depend slot 
only upon the applicant's status as a legal voter, but alqo upon his bona 
fide intent to affiliate ~ v i t h  the party hollling the primary. The law 
proridcs for the appointment of a registrar and jildges of election in 
each pccinct, who are required to act under the sanction of an official 
oath, and t h y  may be indicted for willful neglect or fzilure to perform 
their dnties properly. Also, at the requwt of the chairman of any 
political party, prorision is n ~ a d e  for the selection of some elector of 
that party to attcnd and to witness the condnct of th. primary as an 
additional guarantee of fair play. 

,Ifter a careful consideration and full debate of the question, the 
1,cpislatnrc. may have concluded that these local boards, or poll-holders, 
constitute the best tribunal that could be devised for determining the 
qualifications of a proposed roter. I t  may have considered, too, that, in 
an effort to ascertain the general expression of party elwtors in a legal- 
ized primary, it was well-nigh impracticable to enter upon an extended 
investigation of this kind before the county boards of ~dections, or any 
other tribuaal, and have the same determined satisfactorily and in time 
to annonnce the rightful candidate before the general election. Of 
course, if a small number of votes may be challenged, then all may be 
c~hallenged and the whole election may be called in question. 

But ~vhatever considerations may have brought about the exact provi- 
sions of the primary law, i t  is stipulated in  express terms (C. S., 6031) 
that, when the right of a proposed elector to vote in the primary of any 
party is challenged upon the ground that he does not affiliate with such 
party, or does not in good faith intend to support the candidates nomi- 
nated ill said primary, his qualification and right to vote shall be 
referred for determination to the precinct registrar and judges of 
election. 

Thus, the matter haring been committed to these local or precinct 
boards. and no power being conferred on the county boards of elections 
to snpervise or to review their findings, except in case of "errors in 
tabulating returns or filling out blanks," me must hold that the action of 
the defendant county board of elections in the instaut case in under- 
taking to cllange the returns was without warrant of law, and that the 
plaintiff is entitled to have the same tabulated and the i~esult forthwitb 
pblished and declared. Moore v. Jones, 7 6  N .  C., 182. 
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The snggestion that certain prorisions of the general election law 
h a w  been incorporated in and made a part of the primary law, giving 
the c o n n t ~  boards of elections larger powers than above indicated, is 
without material significance on the present record, for, in those cases 
where this occurs, it is provided that such references shall have effect 
only n-hen not inconsistent with the terms of the primary law itself. 
"TJnless otherwise provided herein" is the language of the statute. The 
above provisions are clear and unambiguous; they hare but little ground 
for construction or interpretation. 

On the record, plaintiff is entitled to the relief sought, and hence the 
judgment must be upheld. 

Affirmed. 

CLARK, C. J., dissenting: Originally the county commissioners con- 
stituted the returning board of elections, and were only authorized to 
"procecd to add the number of votes returned, the person having the 
greatest nnmber of votes being the one elected." B. R., ch. 52, see. 21. 
On this it was held that "to add the number of votes returned" is a 
ministerial act. This statute is so plain that he who runs may read. 
X o o r e  u .  Jones ,  76 N. C., 1S6. 

Later it was enacted that county canvassers shall open and canvass and 
jz~clicially determine the returns and make abstracts, etc. The Code, 
sec. 2649. The person having the greatest number of legal votes for any 
office to be declared elected. Ibid., see. 2699. This mas held to give 
authority to determine the authenticity of the returns themselves, but 
not to pass upon the qualifications of voters. Peebles v. Comrs., 82 
N. C., 385. 

I t  mas then enacted, Laws 1901, ch. 89, sec. 33, now C. S., 5986, that 
"the board of county canvassers shall have power and authority to 
judicially pass upon all facts relative to the election, and judicially 
determine and declare results of the same, and they shall also have power 
and authority to send for papers and persons and examine the same." 

These progressive steps mark a steadily advancing public policy, look- 
ing to an authoritative and controlling supervision of elections, both 
general and primary. 

It mill be noted that registrains and judges of election are not given 
judicial powers, except to "maintain order and to enforce obedience to 
their lawful commands during their sessions," for which purpose only 
they are constituted inferior courts. C. S., 5977. 

Section 5986 has not received judicial interpretation, nor has sections 
6020 or 604i as correlating the boards of canvassers had direct con- 
sideration from this Court. There is, however, recognition of the 
enlarged scope of their powers, by H o k e ,  J., speaking for the Court: 
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"If a second primary is to be ordered, mnch time may be rcqnired not 
only for llolding the election, but for inz ,es t iqat inq  the i r w q u l n v i f i e s  t h a t  
I 0 i f 1 ~ .  r J ~ l i n ~ t o 7 i  2'. l i o n ~ d  o f  Elections, 172 Y. C., 167. 

"This derclopment of public policy alonq thc line of snppruision and 
control indicates a distinct lprposc  to pro\-itlc relirf from irrcgl~lnritie.; 
and illegalities through reglllnr election agencies." 

111 Battle's Rcricnl, s u p m ,  the tlnty was limited to LI ltling thv figures 
ant1 alrnoimcing tllcir sum. In The Code the f~mctioll  I\ aq c31rlarged to a 
judicial tletcrmination of the rctlirncl. 

rn C. S., 5986, thc pon-cr alld m~thor i ty  of tlic c o i ~ i ~ t , ~  lmartl are 
hroatlc~icd to jr~(lic.ia/lil pass upon cr2l f ac t s  rclative to the clwtiou, not 
m c r ~ l y  the rrtnrlis, nrzd to j?rtliciallil determint. and tlecl,~rt. the rcwlts  of 
tlic mnic,. So that  nhn t  the coln.t helow has held to b11 the n-l~olc duty 
of the hoard is stated by the T q i s l a t i ~ r e  to be in nddi tou  to tlw larger 
duty of passing 11po11 "all facts" r c l a t i ~ e  to the election. aiid thcrc is the 
still furtllcr judicial f ~ ~ n c t i o i ~  of qerlding for " p a p c ~ s  ant1 pc rcoil~" and 
"cxamiilirig the same." 

I t  is contrnded by the defcntlant board of elcctions that  111rt1cr C' 8.. 
6020, entitled '(Primar\- Gorcrned by G P I I W ~ ~  Election Lan-s," that  this 
revisal of the precinct returns by the co~inty board app ips to primaries 
as n-ell as to the elcction itself. 

The  General Aisscmbly seenls to h a r e  thought that  i t  would he better 
if the connty board should l l a ~  e the same control in judicially tletermim 
i ~ i g  the result in a county, in n primary as ~ ~ 1 1  as in the election itself. 
for the title of section G020. "Prinlary Gorcrned by Crcncrnl Elcction 
Laws," ~ o n l t l  seem to indicate as much, and the section itself reads as 
follon-s: " T ' I ~ ~ P Q ~  nthc.r~ris0 l v o ~ i t l ~ d  In thitz article, such p r in~a ry  elcc- 
t io l~s  shall be conducted, as 1 , ~ r  a, prtrct~cablc, i n  1111 t l ~ i n ~ s  ant1 in  $1 
(letails ill accordaiwe with the general election l a m  of this State, and 
d l  the provisions of this chaptcr and of other lams g o ~ c r l ~ i n g  elcctioris 
not inconsistent ~ i t h  this article shall apply as fully t a  ruch primary 
elections ant1 the acts and things done there~~ncler  as to gcweral elcctiolis: 
and all acts ma& criminal if committed in connection n ith a general 
election shall liken ise he c r i m i d ,  TT it11 the same pu~iishnlent. when 
colirnlittetl in a prinlary election held hereunder." The  gcnel*:tl clrctio~l 
h a s  a p p l ~  n h e n  not inconsistmt. Zj'voic~n I$.  Cos ten ,  1 7 6  X. C'., G3 

It seems reasonable that the statute, section 6020, shoulcl direct that  
the action of the prccitlct officers, who have no judicial function, should 
be 1)assed upon by tllc coullty hoard of elcctions, which is vested nit11 
such authority. for  in many counties the primary determines the result 
of the election. 

,Ifter an  election, the courts are vested with the judicial poxer upon a 
quo  z c a r i x n f o  to pass upon the result except as to members of the 1,egis- 
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lature. But this not being statutory, the courts have no power to go 
behind the returns of the election board in a primary, and the action 
of the court in this case was therefore ~ ~ i t h o u t  authority of law. If the 
Superior Court had any jurisdiction over this board, the power is con- 
fined to ordering its members to reassemble and exercise its powers 
according to law. The court had no power to say what the judgment of 
the board of elections should be. I t s  jurisdiction is limited to requiring 
the board to complete its labors and perform purely ministerial acts. 
Johnst071 v. Board,  172 S. C., 1 6 2 ;  B r i t t  v. Board,  ibid., 807. 

Certainly the court was without jurisdiction to compel the board of 
elections to reverse their findings and declare a specific person the candi- 
date of the Democratic Par ty  where the right to nomination is in open 
controversy. This is fully discussed in B r i t t  v. Board,  supra, where 
the Court, citing Topping on Mandamus, holds "that in no case does the 
writ lie to compel a tribunal, judicial or administrative, to render any 
particular judgment or decision, or to set aside one already rendered, 
but only to enforce the performance of a ministerial or mandatory duty," 
citing U .  S. v. Seaman,  17 How. (U. S.) ,  2 2 5 ;  Gaines v. Thompson ,  7 
Wallace, 347. 

The pleadings in this case show that the board of elections refused to 
count three Republican votes, the illegality of which was not denied at  
a full hearing, at which both claimants of the nomination mere present, 
after due ~iotice, and represented by counsel. These illegal votes were 
sufficient to change the result of the primary, and the board of elections 
held that such illegal votes should not be allowed to determine the results 
of a Democratic primary. 

The county board of elections is authorized expressly by C. S., 5986, 
to "judicially pass upon all facts relative to the election, and to judi- 
cially determine and declare the result of the same," and the board of 
elections of Trance was vested with the same power as to primary elec- 
tions by C. S., 6030. They have done this, and declared Mrs. George T. 
Buchan the Democratic nominee for register of deeds, the court was 
without any authority to examine into the action of the board or direct 
them, as in this case, to declare another person the nominee of the 
Democratic Par ty  in the primary. 

C. S., 6020, having thus given to the county election board the power 
and duty of revising and judicially determining the resnlt of the precinct 
returns no statute authorizes the courts to go behind the decision of the 
county board. The law seems to be correctly sumnled up in the second 
head-note to B r o w n  v. Costen, I 7 6  N. C., 63, as follows: "Under the 
provisions of our primary law ( L a m  1915, ch. 101), the right of a 
voter to cast his ballot therein depends not only upon his legal status, 
but upon the good faith of his intent to affiliate with the party holding 
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t h e  p r imary ,  a n d  h i s  r igh t  i n  t h e  l a t t e r  respect is  lef t  to  t h e  determina-  
t ion of t h e  regis trar  a n d  judges of election, without  power vested i n  t h e  
courts t o  supervise o r  control the i r  ac t ion ;  and, th i s  being a n  inde- 
t e rmina te  political right,  t h e  decision of t h e  county board mus t  be con- 
sidered final, so f a r  a s  the courts a r e  concerned, when the  p r i m a r y  h a s  
been held i n  a l l  respects i n  accordance wi th  t h e  provisions of t h e  statute." 

T h e  action of t h e  board of elections i n  declaring the nominee of t h e  
p a r t y  is  not subject to  review by  t h e  courts, bu t  i s  only subject to t h e  
vote of t h e  people a t  t h e  ballot box. I n  m y  judgment, therefore, t h e  
action of t h e  court  was without  authori ty ,  a n d  should be reversed, and  
t h e  decision of t h e  board of elections should be held a finality. 

M. D. HARRISON V. NORFOLK SOUTHERN RAILROAD COhlFAST. 

(Filed 20 September, 1922.) 

1. Carr iers  of Passengers-Railroads-Care fo r  Pass(:ngers-Rules- 
Damages. 

I t  is  the carrier's duty to its passenger to so enfoi,ce its reasonable 
rules of travel, that  its employees will not subject the passengers to 
unnecessary assault, rudeness, or insult. 

2. Same--Assaul tAbusive Language-Mental Suffering-Damages. 
Where the conductor of a carrier on a passenger train unnecessarily 

assaults, insults, and abuses a passenger, causing him pe::sonal injury and 
humiliation in the presence of his fellow-passengers, beslides injuring his 
person, the passenger may recover damages for the injury to the person 
and to his feelings thereby caused. 

3. Carriers of Passengers-Railroads-Rules-Care for  Passengers- 
Damages. 

I t  is a reasonable regulation of the carrier that  its 1)assenger occupy 
only the one seat for which he has paid, and it  may in a proper manner 
enforce this rule without liability for damages, when the passenger has, in 
violation thereof, turned the back of the seat in  front so that  the seats 
faced each other, and reclined on one and placed his feet on the other. 

The plaintiff, in an action for damages against the carrier, was return- 
ing on the defendant's train from a city wherein he had undergone a 
surgical operation, and a fellow-passenger, seeing his wec li condition, and 
to relieve his suffering, had turned two seats so as  to fa,e each other, so 
that  the passenger could recline 011 one, with his feet on the other seat, 
seeing the conductor, in passinq, suddenly and violently, and with- 
out notice, jerked the back of the seat whereon the plaintiff mas sitting, 
causing him pain and suffering and the continued necessity for the injec- 
tion of an opiate for several weeks. Upon evidence that the conductor 
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knew the plaintiff, and his then physical condition, and that he was 
informed thereof at the time: Held, the jerking of the seat was an 
assault upon the plaintiff by the defendant's conductor, for which the 
defendant was responsible in damages; and was also responsible for the. 
insulting and abusive language he had used to the plaintiff in the presence 
of the other passengers in the coach, that was unnecessary under the 
circumstances. 

5. Appeal and Error-Instructions-Objections and Exceptions. 
An exception to a part of the charge of the judge containing several 

phases of the law upon the evidence, one or more of which is correct, will 
not be sustained on appeal, it  being required of the appellant to point out 
the portion of the charge that he claims to be erroneous. 

6. Same--Briefs-Rules of Court. 
The appellant's brief must state the exception appearing of record he 

relied on, and assign the reason therefor, for the exception to be consid- 
ered. Rule 34 (164 N. C., 551) .  

7. Appeal and Error-Instructions-Objections and Exceptions-Damages. 
The charge of the court that the plaintiff in a personal injury case may 

recover, as the proximate cause of the defendant railroad company's 
negligence, for his pain, both physical and mental, is not objectionable as 
including "loss of bodily or mental power," of which there was no evidence, 
and will not be held for error when it correctly applies to a different 
element of damages. 

8. Evidence-Sufficiency-Appeal and Error-Actions. 
The plaintiff's evidence will be taken as true in passing upon the defend- 

ant's position that it was insufficient to prove his cause of action. 

APPEAL by defendant from Horton, J., a t  April  Term, 1922, of 
WASHINGTOIT. 

This is  an  action to recover damages for injuries to plaintiff, a pas- 
senger on one of #the defendant's trains, caused by the acts and conduct 
of the conductor. 

Plaintiff purchased a ticket from the defendant i n  Norfolk, Virginia, 
on 4 September, 1920, for  transportation to his home in Roper, Nor th  
Carolina, on the train known as "Norfolk-Belhaven train." This was 
the only train running from Norfolk direct to Roper. This train did 
not carry a Pullman or sleeping car, nor did any other train leaving 
Norfolk for Roper. Plaintiff left St .  Vincent's Hospital on 4 Septem- 
ber, where he  had undergone a severe operation for stone in the kidney, 
having had an  incision nine inches long and four inches deep made in  
his back. The  wound was partially healed, and mas not giving the 
plaintiff any pain when he  was discharged from the hospital and told 
to go home, but to be careful. H e  was in a very weak and feeble con- 
dition, having been confined to his bed three weeks immediately preced- 
ing  his discharge. This train, on which plaintiff was a passenger, was 
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crowded when leaving Norfolk, and plaintiff shared a scat with one 
Dr. Fields, who helped him to make his position conlfor able, on account 
of the crowded condition of the train, by allowing hin to lean against 
him in a reclining position. On arriring at Elizabeth C'ity, tlie smoking 
compartment of the car where  lai in tiff had been riding was practically 
vacated, over one-half of the seats being left vacant. 'L'he plaintiff's 
traveling companion, Dr. Fields, ~ u s h e d  t ~ o  seats togetlirr and told this 
plaintiff to lay in a reclining position to prevent his wo~md being aggrs- 
vated, and thereby get more ease and comfort. Plaintiff had heen in 
this ~ o s i t i o n  about ten minutes when the conductor cam. up bchind him 
and suddenly snatched the back of the scLat he was leaning against, 
saying in a rough and loud voice, "Get up from here," "Get up, we don't 
allow this." The doctor jumped up and said, "Hold on, condnctor, this 
man has just been operated on, and is suffering. H e  has just left tlie 
hospital." The conductor replied, "I can't help that," and hc (the 
conductor) snatched the seat back and went away saying, "Get over in 
the corner if you want to put your feet in  the seat." It was testified 
that the seats in the corner were occupied by a passenger and fillcd with 
suit-cases. The plaintiff testified that when the cond~ctor  jerked the 
seat it dazed him and he was dumfounded; also, that he was humiliated 
by the rough and loud language used by the conductor. Other passen- 
gers in the car heard him. Plaintiff testified that he suffered great 
pain all the way to Roper, and that his suffering continued for about 
two weeks thereafter. That his wound was aggravated, he haring to 
stand in the aisle of the car and recline on the arm of the seat, by the 
jerks and snatches of the train. Plaintiff testified further:  "I had to 
stand up and sit on the arm of the seat, and anywhere ldse I could get 
ease in  standing and reclining on the arm of the seat. My pain was 
aggravated by the train snatching me mound. One-halt of the seats in 
this compartment were vacant. When me got to Roper I was hurting 
pretty bad, and suffering a good deal, and nothing v-oulc help mc but a 
hypodermic. This suffering continued about two weeks. I did not have 
any pain when I left the hospital. The reason I did not send for a 
physician, I knew he mould gire me a hypodermic and I had had a 
hundred already. The reason I did not take a sleeper, tlie sleeper leaves 
Norfolk at  night, arrives at  Mackeys about 2 o'clock in the night, and 
I would hare to drive over the country roads four or five miles in a 
buggy or car to Roper. This is the only sleeping car having Korfolk 
for this county. They have a chair car on the train leariug Korfolk 
at  nine, some time in  the morning, for Mackeys." The conductor testi- 
fied: "I have been employed by the Norfolk Southern for twenty years. 
I was raised in Roper and now live in Norfolk. I know Mr. Harrison, 



N. C.] FALL TERM, 1922. 89 

the plaintiff in this action; know his family well. The plaintiff Harri-  
son was a passenger on my train in September, 1920, going from Norfolk 
to Roper. I remember the day. After leaving Elizabeth City, several 
of the seats were vacant, and he turned two seats facing each other, and 
I caused him to turn them back. I don't remember offering him the 
opportunity to take other seats facing each other. I don't think he 
made any complaint about not being able to find a seat. I don't think 
I was rude to him or insulted him. I remember when the plaintiff went 
to Norfolk. I knew the plaintiff when I saw him, and when he went 
to Norfolk on my train he told me he was going for an operation. I 
saw him on my train on 4 September returning from Norfolk. I did 
not inquire about his physical condition. I knew him as a boy. I am 
46 years old. When I came back and found him lying in a reclining 
position, I knew he had been to the hospital. I don't remember that I 
asked him how he felt, but when I saw his feet on the other side, I told 
him to get them off. H e  is not the only one I have told so. I tried to 
use good language; I do not use bad language. I do object to people 
riding in the train and putting their feet all over the seats that other 
people have to sit in. I didn't like to see seat hogs. I like to see people 
respect the rights of others. I don't recall or say that Mr. Harrison 
was a seat hog." 

There was other evidence bearing more or less upon the case, but i t  
is not necessary to state it, as that already set; forth is substantially 
sufficient for an understanding of the questions presented. 

The jury returned the following verdict : 
"1. Was the plaintiff injured, humiliated, and insulted by the wrong- 

ful conduct of the defendant, as alleged in the complaint? Answer: 
'Yes.' 

"2. If so, what damage, if any, is the plaintiff entitled to recover of 
the defendant ? Answer : '$1,000."' 

Judgment thereon, and defendant appealed. 

Van B.  Xartin for plaintiff. 
SmaU, XacLean, Bragaz~l 13 Rodman and 2. V .  Sorman for defendant. 

WALKER, J. I n  the consideratioil of this case, upon the facts disclosed 
by the pleadings and evidence, me may in the beginning refer to certain 
principles in the law of Carriers of Passengers which have been approved 
by this Court in White e. R. R., 115 N .  C., 631. The Court there holds 
that the liability of the defendant rests upon the obligation of the 
carrier not only to carry his passengers safely, but to protect them from 
illtreatment of other passengers, intruders, or employees. "Kindness 
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and decency of dcmeanor is a duty  not limited to the oficers, but extends 
to the crew." ( J u d g e  S t o r y ,  ill Cl~arnherJain v.  ( ' h a n d l ~ y ,  3 Mason, 212.)  
Passengers do not contract merely for ship-room or caiq-room and trans- 
 ort tat ion from one point to another;  they also contract for  good treat- 
ment and against personal rudeness and interference with their persons, 
either by the carrier or his agents employed in the management of the 
conveyance. I n  respect to such treatment of passengers, not merely 
officers, but the crew, are agents of the carriers. 2 Wood Railway Law, 
p. 31.7. " I t  is among the implied provisions of the ccntract between a 
passenger and a railway company that the latter has employed suitable 
servants to run  its trains, and that  passengers will receive proper treat- 
mcnt from them; and a violation of this implied duty or contract i s  
actionable in f a ro r  of the passenger injured by its breach, although the 
act of the servant was willful and malicioils, as  for a malicious assault 
11pon a passenger, committed by any of the train hand:;, mhether within 
the line of his employment or not. The  duty of the ta r r ie r  towards a 
paqsenger is  contractual, and, among othel. implied obligations, is  that  
of protecting a passenger from insults or assaults by 3ther passengers, 
or by their own servants." Many  authorities are  cited ( in W h i t e  v. 
R. R., supra) to sustain this doctrine. And the folloming statement of 
thc law relating to the rights of passengers and the duty and responsi- 
bilities of carriers has been sanctioned in this and i n  other juridict ions.  

common carrier is  liable in  damages to a passenger for an  in jury  to 
his feelings caused by the insulting, indecent, or abusive language, or  
indecent or insulting conduct of its employees, mhether conductors, 
motormen, ticket agents, or  other employees, upon the ground of a 
hrcach of its contract which obligates i t  not only to saf3ly transport the 
passenger, but to accord to him respectful and courteous treatment, and 
to protect him from insult from strangers and its own employees. And 
the rule applies, although the carrier does not authorin,e or rat ify such 
conduct, and was not negligent i n  selecting the employee. . . . T h e  
obligation of a carrier to use due diligence through its servants to protect 
its passengers from in jury  and abusc is  equivalent to a guaranty that  
such in jury  and abuse shall not come from its  serrant:i themsclres. A 
carrier is absolutely liable as an  insurer for the protection of passengers 
against assaults and insults a t  the hands of its servants, unless the 
passenger alone is the cause of the trouble. . . . The duty of a 
carrier to carry passengers safely and expeditiously, antl to conserve. by 
every reasonable means, the convenience, comfort, and peace of the  
passengers, rests on its agents, who must protect each passenger from 
bodily discomfort, insult, indignities, and personal rjolelice, and the 
carrier is liable because of a violation of thcx duty he owes to passengers. 
Noorc on Carriers, vol. 2, p. 1175, and cases to be found in the notes. 
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I t  was said in Rose v. R. R., 106 K. C., 168, 171: "A railway com- 
pany cannot be held liable to answer in damages because its servant, who 
is required to collect fares and protect i t  against imposition by expelling 
those who have not paid in  the time that elapses between stations that 
are often but a short distance apart, informs a husband in a brusque 
manner, in the presence of his wife, whose head is resting on a pillow, 
that they must pay or get off, and, after waiting until the train reaches 
the next station, says, in a decided or rude tone, that they must get off. 
The language mas certainly such as was the right, if not the duty, of 
the conductor to use, and the defendant cannot be held responsible for 
his failure, in the hurry of the moment, to modulate his voice so as to 
make it soft or gentle, especially when he was giving a command in  the 
line of his duty, which the plaintiffs had shown themselves loath to 
obey." 

There may appear to be some conflict between Rose v. R. R., supra, 
and the other authorities, including the case of Whife v. R. R., supra, 
but we deem i t  more apparent than real. I n  the Rose case, the   la in tiffs 
were loath to obey the conductor's command to pay their fare, or get 
off the train. They did not comply with his demand for the fare, which 
he had made at first, in a proper tone and respectful manner, and with- 
out rudeness of conduct or brusqueness of behavior. As they still defied 
him up to the time they reached the next station, he then, using a more 
"decided or rnde tone," told them, "You must get off here." The con- 
ductor, in that instance, was considerate and even courteous, until the 
situation required that he should be more peremptory. This change of 
manner or tone of voice on his part, and his general demeanor, under 
very trying and aggravating circumstances, seems to have been justified, 
or, at least, provoked by the inexcusable conduct of the two passengers, 
who should have known the rule or regulation of the carrier, and will- 
fully refused or failed to comply with it. That case and this one are 
quite different, for here the plaintiff did nothing which should hare 
aroused the anger of the conductor and caused him to act not only in a 
rude and insolent manner, but, on the contrary, the plaintiff was guilty 
of no willful misconduct, but only of a technical violation of a rule by 
resting his feet on the seat in front of him so that he could recline on 
his own seat and thus rest and ease his mounded body. A mere sugges- 
tion from the conductor, made in a moderate or usual tone of voice, 
~roulcl have accomplished his object and enforced the rule, if it existed, 
there being no evidence of i t  sare what may be inferred from the remark 
the conductor made when he rudely and violently ordered the plaintiff 
to remove his feet from the opposite seat. But the jury could have 
found from the evidence that the conductor did more than this, and that 
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he committed an assault upon the plaintiff, when he, not only peevishly 
and petdantly, but violently, jerked the seat on which he was reclining 
and compelled him suddenly and without any warniltg to sit upright, 
which caused him to suffer pain and disconifort, owing to the sudderiness 
of the unexpected command, and particularly by the ~ ~ i o l e n t  jerking of 
the seat which forced the plaintiff to do so. But this is not all, as the 
conductor admitted in his testimony that he knew of the plaintiff's weak 
and feeble condition consequent upon the severe and serious operation 
which had been performed but a short while before, as he had been told 
by the plaintiff,-khile on his way to the hospital to have it done, what 
was the object of his visit to Xorfolk If such a rule of the company 
had been adopted, as is now relied on, and was a r 'monable one, it 
ccrtainlv was not intended to be enforced in such a harsh manner, 
especially so under the circumstances. Therc seems to hare been no 
occasion for it, as there were vacant seats in the coach, and no passenger 
was put to any inconvenience or discomfort by the plaintiff's using the 
tn.0 seats as he did. Plaintiff testified that he suffered 30 much physical 
pain afterwards, and for two or three weeks, that he >vas compelled to 
use injections of morphine to reliere his suff'ering, and this was not good 
for him, as he had taken one hundred in the hospital, and wished to 
avoid the further use of it. We cannot well account for the rudeness 
of the conductor's language and manner of addressing the plaintiff, nor 
the brusquene~s of his behavior, to state i t  mildly, whel more moderate 
and temperate language and condu~t  on his part nould have fully 
sufficed for his pnrpose. We follow Rose 1%.  R. R., supra, it being a 
correct statement of the law as applied to the facts of that case, but it 
clearly does not govern here, upon quite a different state of facts. I t  
r a s  held in Cole v. Atlanta, etc., R. R. C'o., 102 Ga. 474, that mere 
rudeness of language or brusqueness of behavior on the part of the 
servant will not be such an injury to the passenger as o entitle him to 
recover damages. Of course, if the servant of the car-ier acts only in 
justifiable self-defcnse, as agai'nst an assault by the passenger, the carrier 
d l  not be liable; but no prorocation. consisting in mere insulting lan- 
guage, mill excuse an assault, nor will thr. fact that the passenger is 
refusing to comply with a regulation of the carrier jn<rtify the servant 
j11 using violence not proper nor necessary for the enforcement of the 
regulation. If the conductor, without provocation, uses opprobious 
~vords and abusive and offensive language, tending to cause a breach of 
the peace or to humiliate the passenger, and adds force or violence to it, 
and subject him to mortification, the carrier is liable in damages. But, 
in our case, more than this was done, as the plaintiff by the unnecessary 
rongh handling of the conductor was made suddenly to change his posi- 
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tion without notice of the intention of the conductor, when milder action 
on the latter's part, and mere notice to the plaintiff, or a simple request 
from the conductor, would have produced the desired result. We con- 
clude that the e~idence in this case brings it within the rules of the law 
as formerly stated by us. 

While a carrier may make reasonable regulations as to the conduct 
of its business and the runnillg of its trains, this Court has said that "the 
authorities are to the effect that a degree of attention beyond that due 
to ordinary passengers should be bestoved on those affected with a dis- 
ability by which the hazards of t r a ~ ~ e l  are increased; the sick, lame, and 
infirm are entitled to more care and attention from those in charge of a 
car than those in full possession of their strength and faculties." Clark 
v. Traction, Co., 138 N. C., 82;  Croom v. Railroad, 58 Minn., 296; 
,Sheridan v. Railroad, 36 S. Y. ,  39. Plaintiff said that the jerk of the 
conductor was so violent that i t  dazed and "dumfounded" him, and that 
he mas hurt and greatly humiliated by his conduct and the indignity 
he put upon him, as the passengers saw and heard what took place. For 
these wrongs he was entitled to recover damages, which could embrace 
his mental suffering and humiliation and other compensatory damages. 

The defendant complains that the court charged the jury that, as a 
part of the damages, they could award compensation "for the loss of both 
bodily and mental power," whereas there was no evidence of such loss. 
The exception was taken to the entire instruction on damages, which was 
composed of several elements, that quoted above being but one of them. 
The court certainly stated some of the elements correctly, and in such a 
case the appellant is required to be more definite in his exception, and 
to point out the particular part of the instruction alleged to be erroneous, 
and in his brief he must state the exceptions in the record on which he 
relies, and assign the reasons therefor, otherwise they will be deemed as 
abandoned. Rule 34 (164 N. C., 551). The only part of the exception 
yeserved in the brief is this: "The court charged the jury that the plain- 
tiff was entitled to recover for all pain he had suffered, both mental and 
physical," but this is f a r  from including "loss of bodily and mental 
power," and refers to a different element of damages; so that even if 
there was no evidence of such a loss, the defendant cannot avail itself 
of it under the rule of this Court. We do not say that there was such 
evidence, and are not required to say so. 

The fault of the conductor was in coming up behind the plaintiff and 
rudely and roughly "snatching his seat," so that he was compelled, in his. 
weak and feeble condition, to change his position suddenly, and, neces- 
sarily, with pain and discomfort to him, and this the conductor must 
have known, or should have known, from what he admitted in his own 
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testimony as to his seeing the plaintiff on his way to the hospital to 
lindergo a severe operation and knowing his then condition. I t  does not 
appcar that any passenger needed the seat occupied by the plaintiff, as 
there were vacant seats in the car, nor does it appear that plaintiff's 
uqe of the seat was, in any way, actually injurious to it. or left it 
nncleanly, so as to prevent its convenient and comfortable use by others. 
Rilles and regulations of the company shonld not only be reasonable in 
themsell-es, but enforced reasonably, and not with exces3ive rudeness and 
~io1enc.e. "If an unattended person who is so sick, aged, or otherwise 
infirm as to be unable to assist or care for himself, be accepted as a 
passenger (as was done here), the carrier, if he has notice of the pas- 
vnger's condition, is bound to exercise for his safety a degree of care 
commensurate with the responsibility assumed, and that would be such 
care as mould be reasonably necessary to protect him from injury in view 
of his physical or mental condition." 2 Hutchison on Carriers, p. 1140. 

"While as a general rule a carrier of passengers is not bound to antici- 
pate or to guard against an injurious result which would happen only 
to a person of peculiar sensitiveness, yet there are numerous decisions 
to the effect that a sick or aged person, a delicate woman, a lame man, 
or a child, or one not in full possession of his facul t i?~,  is entitled to 
more attention and care from a carrier than one in good health and 
under no disability, and that where physical or mental weakness or dis- 
ability is apparent to, or is brought to the attention of the carrier, the 
high degree of care which the lam imposes upon him requires the carrier 
to take notice of the disability and conduct himself accordingly." 4 
R. C. L., see. 594. 

Here the conductor knew of plaintiff's condition, when he first saw 
hiin, and must have known that he had just submitted to a severe opera- 
tion before he entered the car. If not, he was immedi:ttely notified by 
Dr. Fields of his serious and weakened condition. In Weighman v. 
Railway Co., 70 Miss., 563, it was held that the carriw, after having 
been informed of the passenger's condition, was bound to treat him 
hlinlanely and with consideration; that while i t  was not hound to receive 
the passenger in such condition upon its train, yet having done so with 
knowledge of his disability or of his inability to care for himself, it mas 
liable for having failed to exercise due care to protect him from injury. 

We must not be understood as holding, in this case, that a carrier 
may not limit a passenger to a single seat, so that he will not occupy 
~?lorc room than he has paid for, because such a rule mould be reason- 
able, but it must be enforced reasonably and with dut regard to the 
dictates of humanity, so that the passenger may be accorded proper and 
respectful treatment, and not be unrlecessarily injured by excessive force 
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applied in attempting to compel obedience to the rule, and surely so, 
where a simple request from the conductor, it appears, would have been 
sufficient, in the particular instance, to accomplish the end in view. 
There was, here, not even a plausible excuse for supposing that such a 
request would not have been instantly complied with, and we may safely 
venture to assert that no carrier would have complained of its conductor 
if he had waived the technical violation of the rule in this case, under 
the circumstances, which were known to him. Still, the rule was a valid 
one, and the fault is all with the manner of its enforcement, and the 
consequent physical, and even mental, injury to the plaintiff, for i t  was 
calculated to humiliate him, in the presence of the other passengers, 
besides causing him pain and suffering. Surely the law does not permit 
or sanction such conduct as that of the conductor when, as it appears, 
other and milder methods were plainly open and available to him. 

We must accept the plaintiff's evidence as true i n  deciding the ques- 
tion whether he has offered any to pro17e his cause of action, and thus 
considered, we are of the opinion that there was some evidence for the 
jury, and it appears from it that the conductor enforced the rule, if one 
existed, with undue severity, under the circumstances, and so as to give 
plaintiff a right to this action for the wrong. 

There was no error in  the trial of .the case, and we must, therefore, 
affirm the judgment. 

No error. 

ELIJAH GRAY v. GUS DAVIS AND WIFE. 

(Filed 27 September, 1922. ) 

1. Betterments-Equity-Damages-Ejectmen- Purchasers 
-Sales. 

In an action of ejectment there was evidence tending to show that the 
illegitimate daughter of the owner of lands was induced by her father to 
build a dwelling upon a certain three acres under her father's promise of 
a gift thereof; but that thereafter, the father becoming mad with her, he 
agreed with the plaintiff that the latter should bid in the land at a sale 
under mortgage he had given, and hold title for him, the mortgagor, which 
was accordingly done at a grossly inadequate price, the transaction 
between the father and the daughter having been with the plaintiff's 
knowledge: Held, the defendants, the daughter and her husband, under 
a favorable verdict and proper instructions, were entitled to recover in 
equity the increase in value to the lands caused by the improvements they 
had placed thereon, without reduction for the rental value of such 
improvements, for the time they had occupied the dwelling. Albea v. 
Urifln, 22 N. C., 9, cited and applied. 
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In this action of ejectment, to hold the purchaser at a foreclosure sale 
liable in equity for improvements the defendants had placed on the mort- 
gagor's lands, the evidence i s  held sufficient that the plaintiff had pur- 
chased for the mortgagor vith notice or knowledge of the defendants' 
equitable claim, 

5. Same--Declarations of Purchaser-Deeds and Conveyances-Title. 
Where there is evidence sufficient to show that the plaintie, in eject- 

ment, bought the lands through a purchaser at a foreclosure sale for the 
mortgagor, subject to the defendants' equitable claim for improvements 
thereon, it was competent for the defendant to testify that the purchaser 
told her, before he had made the deed to the plaintiff, t lat he had bought 
it for the mortgagor, it being in derogation of his title under which the 
plaintiff claimed, contradictory of the purchaser's affidavit and in cor- 
roboration of the inadequacy of the consideration paid, and the other 
evidence in this case tending to show the entire transaction. 

APPEAL by both parties from Bond, J., at May Term, 1062, of 
BEAUFORT. 

This was an  action of ejectment by plaintiff, who had taken a deed 
from one Judkins, who, the defendants allegt.d, at the instance of Morgan 
Farrow, had bought the land in for Farrow at a mortgitge sale under a 
mortgage executed by Farrow. The defendants admittt.d the plaintiff's 
paper title, but contended they had built the house and put other perma- 
nent improvements on 3 acres of the land at the instance of Farrow, and 
upon a verbal contract by him to convey this 3 acres to !he femp defend- 
ant, the illegitimate daughter of Farrow, and alleged that plaintiff held 
under Morgan Farrow, with notice of their equity, a r d  for a grossly 
inadequate consideration. The jury so found, and the plaintiff ap- 
pealed. The defendants also appealed. 

Small, HacLean, Bragaw d Rvdma~l and W .  C .  Rodman for plaintif l .  
Ward & Grimes for defendants. 

CLARK, C. J. The defendants contend upon the evidence that they 
were accumuIating a little lumber on a nook of land with a view to 
building a house to live in when the defendant, Norgan Farrow, passed 
along one day and saw the feme defendant at the spot, who mas his 
illegitimate daughter; that he told her that he had nwer done anything 
for her, but wished to do something, and not to build the house there, 
but to build i t  on his land, on the three acres in questior , and he would 
give her a deed for  i t ;  that she related the promise to her husband, and 
acting upon it, they moved the lumber, built the house, and lived in i t  
for eight years; that, after the house and improvement:; were finished, 
Morgan Farrow fell out with his daughter upon some pretext and 



'N. C.] FALL TERM, 1922. 9 7 

brought summary proceedings in ejectment against her. There was 
evidence that the defendants built the house at  a cost of $1,000; that 
Morgan Farrow passed there nearly every morning while the building 
was going on, and often repeated to his daughter that he would give her 
a deed when the house was finished; that he fell out with her about 
the purchase of some chairs, and he ordered her out and brought an 
action in the magistrate's court; that at that time the plaintiff Gray war 
present and heard the evidenc~. The justice of the peace dismissed the 
action. Morgan Farrow had executed a mortgage upon the entire tract 
of 22 acres, and under it, it mas bought by one Judkins, and there was 
testimony that he stated that he bought the land for Morgan Farrow. 
Subsequently, he conveyed it to the plaintiff Gray, and there was evi- 
dence that the land was greatly in excess of the alleged price that Gray 
paid for it. 

The court charged the jury, at  request of defendants: 
"(1) If  you find from the evidence that Morgan Farrow agreed to 

convey the land to the defendants, and that the said Farrow listed the 
land for taxes after the deed to Gray, and that he has been working on 
the land since that time, and that the value of the land conveyed to Gray 
mas greatly in excess of the alleged purchase price, you should consider 
all these circumstances in determining whether said Gray is a purchaser 
for value. 

"(2) That the circumstance that the plaintiff never saw the land 
before he bought it, and not until the month afterwards did he go to look 
at it, both of which were testified to by the plaintiff, are to be considered 
by you on the question whether he is a purchaser for value, and even 
though he may have actually paid to Judkins the money recited in  the 
deed, this would not constitute him a purchaser for value, if he agreed 
with Morgan Farrow to hold the title for him and to convey to him later 
upon repayment of said money. 

"(3)  If you find that the plaintiff had an agreement with Morgan 
Farrow that he was to take deed for the land, but he was to hold back a 
part of the purchase price until the defendants were gotten out of 
possession, then the plaintiff would not be a purchaser for value." 

The court also charged the jury: "Issue one is, 'Were the defendants 
Davis and wife induced to put valuable improvements on the 3-acre tract 
in dispute by the promise on the part of Morgan Farrow that if they 
would do so he would make them n deed in fee for same?' Davis and 
wife allege that is the reason they built the house on the land. The 

1 burden is upon Davis and wife to show that fact by the greater weight 
or preponderance of the evidence. If they have done so, it will be your 
duty to answer the issue 'Yes.' I f  they have failed to do so, it will be 
your duty to answer 'No.' " 

7-184 
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The court also charged the jury: "The second issue is, 'If so, to what 
extent, if any, was the value of said three-acre piece increased by reason 
of such improvements?' The burden is upon Davis and wife to show 
what improvements they put on the land, and the enhanced value of the 
land, not what it cost them to erect the improvements, b l t  how much has 
the value of the three acres been enhanced by reason of the improvements ; 
that is, what is the difference between the value of the land since the 
improvements were put on it and the value if the imprcvements had not 
been put on. The burden is on Davis and wife to show by the greater 
weight or preponderance of the evidence to what extent they have in- 
creased the value of the land by reason of the improvcbments; in other 
words, whatever you find by the greater weight or preponderance of the 
evidence to have been the increased value of the land, it will be your 
ansn-er to the second issue." 

The court also charged: "The third issue is, 'If the promise and 
improvements had been made before the time Elijah Gray got the deed 
for said 3 acres, did he have knowledge or notice of same?' That is, if 
Morgan Farrow induced Davis and wife to put the building on the land 
by promising to make them a deed i n  fee for it, and by reason thereof 
they put the house and improvements on the land and increased its value 
when Elijah Gray got the deed for the land from sale made under mort- 
gage, did he know or have knowledge of any protest, by the following up 
of which he could have ascertained that the promise had been made by 
Morgan Farrow, and that was the reason the improvenents had been 
put on the land. The defendants allege that Gray had notice, and the 
burden is on them to show that Elijah Gray had knowledge or notice of 
the same; if they have done so, and you so find by the greater weight or 
preponderance of the evidence, you will answer the third issue 'Yes'; if 
they have failed to do so, you will answer 'NO.' " 

"The fourth issue is, 'Did Elijah Gray purchase said land for value?' 
That is, did he pay a reasonably fair price for i t ;  not v-hat i t  is worth 
now, or was worth 1, 2, or 3 years ago. Did he pay a reasonable price 
for it at the time that he bought i t  at  the mortgage sale on 1 December, 
1919 ? If so, yon are to restrict your investigation to that date in order 
to ascertain if Elijah Gray purchased said land for value. Defendants 
contend that a man who purchases a piece of property for such a low 
price as that any person knows that i t  is not a reasonab1,y fair price for 
the property bought that would not be sufficient in its value to constitute 
a man a purchaser for value. I n  order to make a man rt purchaser for 
value, he doesn't have to pay such a price as some man might have an 
opinion as to what its value might be, but only such sum as is a reason- 
ably fair  price for the property at  the time he buys it. The plaintiff 
Gray contends that he is a purchaser for value; the defendants Davis 
and wife contend that he is not. 
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"Upon these contentions the law says that the burden is on Elijah 
Gray to show by the greater weight or preponderance of evidence that he 
was a purchaser for value. I f  he has done so by the greater weight or 
preponderance of evidence, the burden being on the man Gray to show 
that your ansver to the fourth issue should be 'Yes, that he purchased 
said land for value'; if he fails so to do, it is your duty to answer the 
fourth issue 'No.' " 

The court further charged: "Davis and wife contend that you ought to 
find by the evidence that this land was promised them by Morgan 
Farrow; that he mas her father, she being his illegitimate child; that 
she and her husband put a certain house on the land, and that he, 
Xorgan, being the owner of the land at  the time would make them a deed 
in fee simple for the 3 acres of land on which the house was put;  that 
they complied with the agreement by building the house, and thereafter 
some dispute arose between Morgan Farrow and his alleged daughter, 
and she alleges he got mad, and that he then abandoned the idea, after 
they had spent money putting the house on the land, to convey them the 
land by deed, and that he receded from his promise, which they contend 
he had made; that they had put the house on the land, which cost them, 
as they contend, some $700 or $800-1 believe that is the contention they 
make now; and they contend further that Elijah Gray knew that he had 
made this promise by reason of the fact, the defendants contend, that 
r h e n  Xorgan Farrow started suit to put Davis and wife out, when 
the papers mere publicly read in the suit that Elijah Gray was present 
and heard the papers read, and that therefore before he got any deed he 
had notice of the fact that the defendants mere claiming this land, that 
they had spent money in improvements on the land, and that the land 
had been promised to them by Morgan Farrow, which induced them to 
go on the land and put the improvements thereon." 

The court also stated to the jury the contentions of Gray that they 
should not find that he had any knowledge of the agreement between 
Morgan Farrow and the defendants, if any, in consequence of which 
they placed these improvements upon the land; that he purchased for 
fair value and without any agreement to hold the same for hlorgan 
Farrow. The evidence and the charge are somewhat prolix, but the 
above is a substantial statement of the points in  controversy. 

The jury found upon the issues submitted that the defendants Davis 
and wife were induced to put valuable improvements on the 3-acre tract 
in dispute by a promise on the part of Morgan Farrow that if they did 
do so he would make a deed in fee to the feme defendant for the same, 
and that by reason of the improvements which the defendants put thereon 
the land was increased in  value $550, and that the plaintiff Elijah Gray 
had knowledge of said promise aud improvements at  the time he pur- 
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chased from Judkins after the mortgage sale; that he did not pllrchase 
said land for value; and that the fair  rental d u e  Der w a r  s i n k  Davis " 
and wife have been in possession of said 3 acres (8 yews) was $40 per 
year, and thereupon the court entered judgment that the plaintiff was 
entitled to possession of all the lands described in the complaint (as to 
which the defendants did not assert ownershin or ~osseqsion). and 
should recorer the entire tract, but as to the 3 acres of land thp defend- 
ants should recover from the plaintiff the sum of $5:,0, being the eu- 
hanced d u e  of the land by reason of the improvemenls placed on said 
three acres by the defendants as found by the jury, less the rental value 
($320) of said 3 acres for the time (8 years) the defendants had been 
in possession thereof; and upon default in payment of the $230 balance 
within ninety days, the said 3 acres, with the improvements thereon, shall 
bc sold, after due advertisement, as required by law in such cases, and 
out of the proceeds of the sale there shall be paid the defendants the 
sum of $230, with interest from the date of the judgment. 

The issues found by the jury bring the case within tl e rule of equity 
laid down by Gaston, J., in Albea  L). Griffin, 22 N.  C . ,  9. See, also, 
citations at  the end of that case in the h n o .  Ed., anu the subsequent 
cases of Ballard v. Boye t t e ,  171 N .  C., 24, and Ferrell  v. Mining Co., 176 
N. C., 475. 

The plaintiff excepted to the charge above set out because the court did 
not charge the jury as prayed that if they believed the evidence to find 
that Gray did not have notice at  the time of his purchase of the land that 
the improvements had been made by the defendants under a promise 
from Farrow that he would make them a title to the land. Therr was 
conflicting evidence upon which the jury mere justified in finding as 
they did. 

Thc plaintiff excepted to the answer of f e m e  defendailt that Judkins, 
after he bought the land, told her that he bought it for Xorgan Farrow. 
This was a statement by plaintiff's grantor, in derogation of his title, 
while he held it, before conveyance to plaintiff, and is in contradiction 
to Judkins' affidavit, filed in this case, that though he knew defendant 
had been in possession, he knew nothing about the title, and is corrobora- 
live of the e~idence as to the inadequacy of c.onsideratior~, knowledge of 
the promise by Farrow to fenze defendant, and other cir~:umstances put 
in evidence by defendants to show thc entire transaction. The other 
exceptions to evidence do not require discussion. 

The defendants excepted that under the charge of the court the jury 
assessed against the defendants the rental value of the l~uilcling nhich 
they had put upon the premises. The plaintiff mas not wtitled to rent 
for the buildings which had been placed upon the 3 acres as the jury 
find, under agreement with the owner that he would make a deed to 
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them for the premises. The  plaintiff, according to the verdict of the 
jury, stands in  the shoes of Morgan Farrow, having bought with knoml- 
edge of the promise made by Morgan Farrow to the defendants. There 
being no conveyance of the property to the defendants, the plaintiff 
claiming under Morgan Farrow is entitled to recover the premises up011 
payment of the increased value put upon the land by the improvements 
which Morgan Farrow had induced the defendants to make, but the 
nlaintiff was not entitled to recover rent for the buildings which had 

u 

been put  upon the land by the defendants for their own use under such 
promise. 

The  judgment should be reformed by striking out the deduction of 
the rental value for the three acres of land of $40 per year during the 
time the defendants were in possession thereof. I t  does not appear that  
there was any profit derived by the defendants from the use of said 3 
acres beyondthe use of the house and improvements. As  thus modified, 
the judgment will be, 

On  the defendants' appeal, modified. 
O n  the plaintiff's appeal, no error. 

J. J. JOHNSON v. ATLANTIC COAST LINE RAILROAD COMPANY. 

(Filed 27 September, 1922.) 

1. Damages-Consequential Damages-Contracts-Breach-Tort. 
Consequential damages awarded in an action for breach of contract 

must be such as may fairly have been in the contemplation of the parties 
a t  the time the contract was made; and in tort arising therefrom, such as 
mutt be the natural and proximate consequence of the act complained of, 
and as naturally arising, according to the usual course of things, from 
the breach of the contract, in the absence of malice, fraud, oppression, or 
evil intent; and these damages are practically the same whether they 
arise either by breach of contract or in the tort resulting therefrom. As 
to whether the time of the application of the principle is the same as to 
actions arising from breach of the contract, and the tort committed, 
quere, the question not being presented by the facts of this case. 

2. Damages-Contracts-Torts-Duty of Injured Party. 
The party damaged by either a breach of contract or in tort therein 

arising is required to do what he can in the exercise of a reasonable care 
and diligence to avoid or lessen the consequence of the wrong, and for 
any part of the loss incident to such failure no recovery can be had. 

3. Same--Carriers of Goods-Railroads-Ejecting Passenger. 
A passenger wrongfully ejected from the defendant carrier's passenger 

train is not entitled to recover consequential damages in his action for the 
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loss of his rights and consequent profits under a co~tract he had made 
with a third person, of which the carrier was unaware, and caused by 
the failure of the passenger to meet an appointment with laborers at his 
destination, necessary to the performance of his contract. 

. ~ P P E A L  by defendant from Horfon, J., at January Term, 1922, of 
WISHIKOTON. 

Plaintiff J. J. Johnson boarded the defendant's train on 10 July, 
1920, at  Rowden, N. C., en route to Norfolk, Va., haring pwchased a 
ticket at Rowden to Rocky Mount. H e  was ejectcd from the train by 
the conductor at Dudley, N. C., for failure to produve his ticket. The 
jury found that the ejection was wrongful, and answered the issue as to 
compensatory damages $1,000. 

Exceptions 1, 2, 3, 4, 5, 6, 7, 8, and 9 are taken t') the admission of 
certain evidence showing that the plaintiff had a l o g ~ i n g  contract with 
the Romland Lumber Company, that he had an appointment to meet cer- 
tain laborers in Korfolk, Va., and bring them to B o m l ~ n ,  N. C., to be 
hired by him for the purpose of performing the said logging contract, 
and that he was en route to Norfolk when he was ejected from the train 
of the defendant. That his contract depended upon the senices of these 
laborers, and if he failed to keep the work going he ivould lose his job. 
That on account of being ejectcd from the train he missed his appoint- 
ment, lost his men, and his contract with said lumber company was 
canceled. 

The court submitted two issues to the jury, which were answered as 
follows : 

"1. Did the defendant wrongfully eject the plaintiti from its train, as 
alleged in the complaint ? Answer : 'Yes.' 

"If so, what damage, if any, has the plaintiff wstained thereby? 
Answer : '$1,000.' " 

The court charged the jury as to certain elements of damage, such as 
humiliation, mental anguish, bodily pain, the loss of time and money, 
and then gave the following instruction: "And in a'ldition to that, he 
was a man who had a contract on which he was making $300 a week 
clear profit by carrying men over to the Rowland Lumber Company 
and logging and digging railroads for them; that he had an  engagement 
in  the city of Norfolk that night and left Bowden intending to go there 
and fill that engagement and get those men and carry them back so he 
could continue to make $300 a week, and by reason of the fact that he 
was wrongfully ejected from this train, he was cau!;ed to lose a good 
deal of time, which made him lose this engagement in Norfolk, and by 
so doing these men were scattered and he couldn't round them up, and 
that fact caused him to lose his contract with the Rowland Lumber 
Company, and he lost a great deal of money, 103s of profit and time and 
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money, all as he contends, naturally and reasonably and properly flowing 
from the wrongful conduct of defendant towards him, and that when 
you sum u p  all these elements of damages that he is entitled to-com- 
pensatory damages-that you ought to find some large amount, around 
$3,000." And again, in that connection, the court gave the following 
charge to the jury: "As to this issue of damages, the court charges you 
that if the plaintiff has satisfied you by the evidence, and by its greater 
weight. that he is entitled to damages. he is entitled to recover as actual 

u J u ,  

or compensatory damages a fair and just compensation for all loss that 
he has sustained that naturally flows from the wrongful conduct, if you 
find from the evidence, and the greater weight thereof, that the same 
was caused wrongfully by the defendant towards him. This would in- 
clude loss of time and personal inconvenience, if any, and any financial 
and pecuniary loss, if any. If you find from the evidence, and by its 
greater weight, that the conduct bf the defendant was wrongful in eject- 
ing him from the train, you will answer this issue whatever amount you 
are satisfied from the evidence, and by its greater weight, that the 
plaintiff had sustained according to that measure of damages, if you 
find he is entitled to recover at  all. I t  is a auestion of fact for vou. 
The court has no opinion of its own as to what your answer will be. 
The court has merely stated the contentions of the plaintiff and the 
defendant and the evidence bearing on the contentions." 

Exceptions mere duly taken to these instructions. Judgment upon 
the verdict, and defendant appealed. 

W .  L. Whitley for plaintiff. 
2. V .  Norman for defendant. 

WALKER, J., after stating the material facts: We are of the opinion 
that the learned judge erred in the instructions to the jury which are 
above stated. 

The question as to the measure of damages, in  cases of this kind, has 
been much discussed by this Court in  several cases, and the law thor- 
oughly settled. 

The Court said in Lee v. R. R., 136 N. C., 533, 535 : "It is immaterial 
whether we treat the cause of action as for a breach of contract or for a 
negligent omission to perform a public duty arising out of a contract 
of carriage. The damages in  either case are confined to such as were 
reasonably within the contemplation of the parties when the contract was 
made by which the duty to the plaintiffs was assumed." Whether this 
is strictly accurate where the action is one for the tort, in respect to the 
time when the damages should be in contemplation of the parties, that 
is, whether at  the time of the commission of the tort, or at  the time the 
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contract of carriage was entered into, we mill not now inquire, for it 
will suffice for our purpose in  this case i f  we assume t i a t  i t  is the time 
when the tort committed, and in the case where the action is in 
contract, at  the time of making the contract, for we think that in either 
case the failure to employ the laborers at  Norfolk, and the subsequent 
loss of plaintiff's contract with the Rowland Lumber Company, should 
not have been considered in assessing the damages. 

I t  is said in Penn  v. Tel. Co., 159 N. C., at pp. 310 and 311: "In 
so far  as mental anguish is concerned, except in cases where punitive 
damages are sought and allowable, and except as to the time when the 
relevant circumstances are to be noted and considered, the amount is 
very much the same whether the recovery is had in  contract or in  tort. 
I n  the one case those damages are allowed which were in the reasonable - 
contemplation of the parties when the contract mas riade, and in the 
other the consequential losses resulting from the tort, and which were 
natural and probable at the time the tort mas committed. Hale on 
Damages, p. 48. Speaking to these principles, and their practical appli- 
cation, in Scott and Jarnagan's 'Law of Telegraphs,' it is said: 'But 
when the contract between the parties does not show i hey had in con- 
templation this wider range in the estimate of damagxs (in contract), 
the measure of damages seems to be substantially the same in either 
kind of action. The true rule of estimating damages i i actions ez con/- 
tractu may be stated thus: The defendant is liable only for damages 
as may fairly and substantially be considered as arising naturally, i .  e. ,  
according to the usual course of things, from the breach of the contract, 
or-and here is  where the measure of damages takes a wider r a n g e f o r  
whatever damages may fairly be supposed to have been within the con- 
templation of the parties. The rule in actions ez delicto is that the 
damages to be recovered rnust be the natural and proximate consequence 
of the act complained of. This is the rule when no malice, fraud, 
oppression, or evil intent interveiies. The damages which may be con- 
sidered as arising naturally, according to the usual course of things, from 
the breach of the contract, are substantially the same as damages which 
are the natural and proximate consequences of the wrong complained 
of." "There is one principal difference in the element of damages 
obtaining in breach of contract and consequential damages arising from 
a tort. I n  the one case damages are recovered, as a ~tule, on relevant 
facts in the reasonable contemplation of the parties at  the time the 
contract is made, and in the other on the facts existent, or as they reason- 
ably appeared to the parties at  the time of the tort committed." P e a m t  
Co. v. I C .  R., 155 N. C., 152. 

And the present Chief Justice says, in  Kennon v. Tel Co., 126 N. C., 
232 : "It is immaterial under our system of practice whether the action 
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is in tort for the negligence in  the discharge of a public duty or for 
breach of contract for prompt delivery, for the recovery in either case 
is compensation for the injury done the plaintiff, and which was reason- 
ably in contemplation of the parties as the natural result of the breach 
of the contract or default in discharging the duty undertaken." See, 
also, Foard v.  R. R. ,  53 N .  C., 235; Skarpe v. R .  R., 130 N. C., 613; 
Newsome r .  Tel .  Co., 153 N. C., 153. Damages are measured, in 
matters of this kind, not only by the well known rule laid down in 
Hadley 1%. Baxendale, 9 Exch., 341, but they must not be the remote, but 
the proximate consequence of a breach of contract, or the wrong, and 
must not be speculative or contingent. Byrd  v. Ezpress Co., 139 N. C., 
273. I t  is an elementary principle that all damages must flow directly 
and naturally from the wrong, and that they must be certain both in their 
nature and in respect to the cause from which they proceed. Shearman 
and Redfield on Neg., secs. 25, 26. Damages which are uncertain and 
speculati~e, or which are not the natural and probable result of the 
breach, are too remote to be recoverable. 2 Joyce, sec. 1284. I t  is 
universally held that damages are not to be based upon mere conjectural 
probability of future loss or gain. 8 A. & E., 610, and cases cited. 
Something more than a possible result must appear. Newsome 7). Tel. 
Co., supra. I t  is stated in 5 Ruling Case Law, at sec. 773, p. 148, that 
a loss of profits which an ejected passenger might have made in carrying 
out a contract that he abandoned because partly disabled by his injuries, 
but which loss is not the natural and proximate result of the ejection, 
does not constitute an element of recoverable damages. And damages 
resulting to an ejected passenger from his loss of work, by reason of his 
delay at the station at mhich he mas compelled to leave the train, are 
too remote to be considered, citing Wells  v. Boston & iVI. R. Co., 82 Vt., 
108; Carsten v. Northern Pac. R. Co., 44 Minn., 454. See, also, Tillin- 
ghast V. Cotton Mills, 143 N. C., 268; Hardware Co. v. Buggy  Co., 167 
N.  C., 423; Gardner v. !Pel. Co., 171 N. C., 405; Sledge v. Reid, 73 
N. C., 440; and i~ Bridgers v. Dill,  97 S. C., 222, where the distinction 
between direct and proximate damages and secondary or consequential 
damages is ~vell stated and aptly illustrated by reference to Sledge v. 
Reid,  supra. I n  that case (Sledge c. Reid,  supra) ,  which was an action 
to recover damages for the killing of two mules, i t  was held that the 
proximate damage to the plaintiff was the loss of the mules, and his 
failure to make a crop was the secondary consequence, resulting from 
the wrong, and was too remote and uncertain; but in this case the injury 
to the crop was the direct and proximate damage resulting from the 
wrong of the defendants in  repeatedly pulling down the fence and expos- 
ing the crop to the prey of cattle. I t  is well established that, in a "pure 
tort." the wrongdoer is responsible for all damages directly caused by 
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his misconduct. and for all indirect or conseauential damages mhich are 
u 

the natural and probable effect of the wrong, under the facts as they 
exist at the time the same is committed, and which can be ascertained 
with a reasonable degree of certainty. Johnson v. R. R., 140 N. C., 574; 
Sharp? I . .  POILIPU, 7 L. R., 1892, p. 253; 8 ,4. & E., 1). 598; Hale on 
Damages, 34, 35 et seq. This last author, in substance, says that a 
~rrongdoer is liable for all damages mhich are the proximate effect of his 
wrong, and not for those which are remote; "that direct losses are neces- 
sarily proximate, and compensation therefor is always recoverable; that 
consequential losses are proximate ~vhen the natural and probable effect 
of the wrong." A well recognized restriction, applying in cases of tort 
and contract, and as to both elements of damages, is to the effect that the 
injured party must do what he can in the exercise of reasonable care 
and diliccncca to avoid or lessen the consequences of the wrong, and for  
any part of thc~ loss incident to such failure no recov(3ry can be had. 
This limitation was approved by us in a case of contract, in  Tillinghast 
I > .  C o f f o n  Jl i l ls ,  143 N.  C., 268, and directly applied to :i case of tort, in 
R. R. c. Hardware Co., 143 N .  C., 54. Bowen v. Kiny, 146 N. CI., at 
pp. 385 and 390. 

But how can i t  be said that indirect or consequential damages for the  
conlmission of a tort, if founded upon a contract, are the n t u r a l  and 
probablc effect of the wrong, under the facts as they exist at the time 
the same is committed, if they are such as are not known to the mrong- 
doer, and could not be contemplated by him? I n  such a case, he cannot 
be said to have intended a result as the one flowing naturally or conse- 
quentially from his wrongful act, of which he was totally ignorant. 
Therefore i t  is that, in such cases, the law does not charge him with 
such damages, but only with those which the parties <contemplated as 
likely or probably would be caused by a breach of the contract of car- 
riage, by requiring the plaintiff to leave the car, for this substantially 
is the tort or wrong complained of. The liability of the defendant 
would be stretched entirely too far, and much beyond what justice and 
the necessities of the case require, if damages, which P-ould be greatly 
out of proportion to the injury wrought by the unlawful act. could thus 
be exacted. Responsibility for damages which would inlclude his failure 
to realize the benefit of every contract or business transaction of the  
passenger thus ejected from a train would render transportation of 
passengers too hazardous and destructive in character t:, be undertaken 
by any prudent persons or association of them. 

I t  mas said in Squire v. Telegraph Co., 98 Mass., 27:' (93 d m .  Dec., 
157), in  commenting upon and approving the rule formulated in 1854 
by Baron Alderson, for the Court, in Hadley v. Bmcmdale, 9 Exch., 
341 : "A rule of damages which should embrace within its scope all the  
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conseauences which m i ~ h t  be shown to have resulted from a failure or " 
omission to perform a stipuIated duty or service, mould be a serious 
hindrance to the operations of commerce, and to the transaction of the 
common business of life. The effect would be to inlpclse a liability 
wholly disproportionate to the nature of the act or service vhich a party 
has bound himself to perform, and to the compensation paid and received 
therefor." This language of the Court in 98 Mass., 277, mas approved 
by us in Williams v. Tel. Co., 136 N. C., 82. The rule of damages, as 
framed for the Court by Baron Alderson, in Hadley v. Baxendale, and 
generally adopted by the courts since that time, may well be repeated 
here with the learned Baron's comments thereon, and the reasons in  
support of the rule, as the latter bear directly upon the particular ques- 
tion we have been discussing: "Now we think the proper rule in such 
a case as the present is this: Where two parties have made a contract 
which one of them has broken, the damages which the other party ought 
to receive in respect of such breach of contract should be such as may 
fairly and reasonably be considered either arising naturally, i. e., accord- 
ing to the usual course of things, from such breach of contract itself, or 
such as may reasonably be supposed to have been in the contemplation 
of both parties, at  the time they made the contract, as the probable result 
of the breach of it. Now. if the swecial circumstances under which the 
contract was actually made were communicated by the plaintiffs to the 
defendants, and thus known by both parties, the damages resulting from 
the breach of such a contract, which they would reasonably contemplate, 
would be the amount of injury which would ordinarily follow from a 
breach of contract under these special circumstances so known and com- 
municated. But, on the other hand, if these special circumstances were 
wholly unknown to the party breaking the contract, he, at the most, 
could only be supposed to have had in his contemplation the amount of 
injury which would arise generally, and i n  a great multitude of cases 
not affected by any special circumstances, from such a breach of contract. 
For, had the special circumstances been known, the parties might have 
specially for the breach of contract by special terms as to the 
damages in that case; and of this advantage i t  would be very unjust to 
deprive them." 

Now, can i t  be said that damages arising from plaintiff's failure to 
meet the men at Norfolk, or the loss of plaintiff's employment by the 
lumber company, can both, or either, "be fairly and reasonably" con- 
sidered either as arising naturally, i. e., according to the usual course of 
things, from the carrier's breach of contract, or his tort, by whichever 
name i t  may be called, or such as may reasonably be supposed to have 
been in contemplation of both parties a t  the time the contract of carriage 
was made, or a t  the time of the breach or tort complained of by the 
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plaintiff? Such a loss, or such damages as are  now claimed, would not 
ordinarily nor natnrally a i d  probably f lox  From the ~vrongful act of the 
carrier in  refusing to transport the plaintiff beyond the place where 
he left tlle train. The justice and ~visdom of the rule, both in  cases of 
contracts and of torts growing out of contracts, is apparent, and for 
this reason we have approrcd and applied it generally to cases such as 
the one v e  now h a w  bcfore us. 1Zs1~e v. DeRossct, 50 N. C., 299; 72 
Aim. Dec., 552; Xpenerr P .  Hamil ton,  113 3. C., 49; 37 Am. St. Rep., 
611; IIerring 2). Arw~lcood, 130 K. C.. 177; 57 1;. R.  I., 958. It has 
been applied, as we have seen, in actions against telegraph companies 
for negligence in transmitting 31id delivering messag2s. Tel .  Co. v. 
Hall ,  124 U.  S., 444; Canno l~  c. Te l .  Co., 100 N .  C., 300; Kennon v. 
Tel .  Co., 126 N. C., 232. .lnd the same has been don(: i n  other juris- 
dictions. J fackay  2,. Teleqraph Co., 16 Nev., 222; Fra ,er v. l'elegraph 
Co., 84 Ma., 487; Baldwia a. T e l e g ~ a p h  Co.. 45 N .  Y., 744; 6 Am. Rep., 
165; Telegraph Co. 1;. Gildersleeve, 29 hfd., 232; 96 Am. Dec., 519; 
Landsberger v. Telegraph Co., 32 Barb., 530; Candee v Telegraph Co., 
34 Wis., 471; 17 Am. Rep., 432; B e a ~ y ~ r e  c. Telegraph Co., 21 Minn., 
155. 

The other exceptions require no separate consideration or discussion at  
this time. The alleged errors may not occur again. 

New trial. 

MRS. M. E. DAVIS, WIDOW O F  R. B. DAVIS, DECEASED, .4RD OTHERS. HEIRS 
AT LAW AND DISTRIBUTEES, OR NEXT OF KIN, AND A. S. BUGG ASD TIT. M. 
BAIRD, ADMINISTRATORS DE BONIS NON OF R. B. DAVIS, I)ECEASED, V. 0. C. 
DAVIS, AS ADMINISTRATOR OF R. E. DA4VIS, I~ECEASFD. AS\TI THE FIDELITY 
AND DEPOSIT CORIPANS O F  BALTIMORE, MARYLAPID. 

(Filed 27 September, 3922.) 

Reference-FindingMudgments-Appeal and Error. 
In passing upon the report of a referee, it is incunihent ul~on tlle judge 

to deliberate upon the evidence covered 1)y the escepti)ns, alid thereon 
find such facts as will sustain his own conclusion; and where the judge 
has found the same facts as thoie found by the referee, l u t  has overruled 
the referee's conclusions thereon, which the referee's findings support, the 
judgment mill be set aside in the Supreme Court, on appeal, so that the 
matter will be further passed upon in the Superior Court ~ccording to law. 

APPEAL by plaintiff from Allen, J., at  January  'Term, 1922 of 
WARREX. 

R. B. Davis died 28 September, 1914, and on 22 October, 1914, 0. C. 
Davis, one of the defendants, qualified as his administrator, with the 
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other defendant, the Fidelity and Deposit Company, as his surety. 0. C. 
Davis resigned as such administrator in  1918, and A. S. Bugg and 
W. M. Baird were appointed administrators de bonis  n o n  of the estate 
of the said R. B. Davis, and these are among the plaintiffs in this action. 
The other plaintiffs are the widow and children of R. B. Davis, some of 
IT-hom are of age, and others are infants, appearing by their guardian, 
'A. T. Egerton. 

This action was brought for an accounting against 0. C, Davis, former 
administrator, and his surety. 

I t  mill appear that the administrator, upon his qualification, instead 
of proceeding to settle the estate, continued the business of his intestate 
and engaged in farming, merchandising, running sarvmills and cotton 
gins. Plaintiffs contend that he mixed all these operations with his 
administrator's accounts and conducted these affairs without system or 
bookkeeping from the time of his qualification in 1914 until his resigna- 
tion in 1918. Plaintiffs further allege that after an effort to secure 
from the administrator a settlement of his account with the estate of his 
intestate, three accounts have been filed by him, and that an examination 
will show that all have been different. 

The first account, filed 2 March, 1917, shows that the administrator, 
0. C. Davis owes the estate $165. The next account, filed 3 August, 
1917, shows that the estate has to its credit $445.05. I n  order to reach 
this balance, particular attention is called by plaintiffs to item "For 
feeding 7 mules and horses 517 days, at  50 cents each, $1,809.50." This 
item, which mill be more particularly considered hereafter, mas entered 
as a credit to the administrator. I n  his recapitulation, following his 
conduct of the business, there are listed debts and liabilities amounting 
to $877.23. The clerk appointed a referee, and he went over the account 
and found a balance in favor of the estate of $2,788.57. The adminis- 
trator filed still another statement, called a final statement, showing that 
he has in hand $1.75 ; indebtedness, $4,242.28 ; assets, $3,216.58 ; leaving 
a balance due by the estate of $1,025.70. One item of assets was a bill 
due by the administrator himself-a store account-amounting to 
$175.38. 

The clerk thereupon entered judgment, in  which he holds that it 
would be to the interest of all parties concerned to have a new adminis- 
trator appointed to wind up the estate, the present administrator, 0. C. 
Davis, and his bond to be liable, until a proper accounting can be had 
with the new administrator. This judgment was entered by the clerk 
21 March, 1918. Thereupon, 0. C. Davis resigned, and A. S. Bngg and 
W. M. Baird were appointed as administrators, and then this action was 
brought with these, and the others named, as parties plaintiffs. The 
account was referred to Mr. Joseph P. Pippen, September Term, 1919. 
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The evidence is set out, and the administrator's various accounts, 
showing his dealings ~ ~ i t h  the cstate and his handling of the assets i n  
administration of the estate. H e  conducted the business four years, r a n  
the store twelve months, conducted the sawmill two )ears, and sold 
cotton, as  plaintiffs allege, without charging himself with it.  As to his 
compensation, the administrator testified : "I was to receive $1,000 per 
year. commencing 1 October, 1914, and I ceased work on 1 January,  
1916." I t  seems that  he  made this contract with the widow of the 
inteqtate. 3 s  to his conduct of the business, the administrator uses this 
langnage: "According to tlie figures, it  looks like $2,000 short. I filed 
three final accounts, each one different." 

The  referee filed his report and found the defendant to be chargeable 
for lulilcling a postoffice building with $238.0% H e  also finds that  he  is  
rhargcable ~ v i t h  the sum of $1,809.50 for feeding mules, but that  this was 
an  nnintentional error on the par t  of the administrator. H e  also finds 
that the mules w r e  allotted to the midow for her year's support, and 
concludes that  the estate was not responsible for their feed. 

The  conclusion of the referee i s  that  the atlministrator and his snret-j 
u-as chargeable with building the postoffice, $238.08. A noant  credited 
to himself for  feeding the mules belonged to the estate, $1.809.50, and 
rcnt for  house for himself and family, $120, ~vhich  was decidcd in their 
f n m r  bp the referee. 

Plaintiffs further contend that, unless his conduct of the store and 
l u m l w  husiness i s  ratified and confirmed by the court, the administrator 
and his bond are  fiwther chargeable with such sums, ~ v i  h reference to 
tllc cspense of same, as have been set out i n  his report a t  pages 53, 54, 
.iL5. 56, .57, and 58 of the record. 

The jndge below rendered the judgment set out a t  pages 65 and 66 of 
the record. The  plaintiffs waived the court's overruling the exceptions 
as to the ~~~~~~~ing items: Building postoffice, $238; rent of home, $120. 
Rut tliep rscepted to the ruling of the judge as to the credit claimed by 
the administrator of $1,809.50, i t  being for the feeding of the mules. 
which n-as decided in their fax-or by thc referee. 

Thc~  plaintiffs relied 1112011 hut one exception to the jiid;gncnt and, for 
tlie pur110se of deciding it. ~ ~ - a i ~ - c d  their othw two esceptions. 

TTc f ind that  the report of the rcferecl closcs with the following para- 
graphs : 

"The refrree therefore concludes that  the clctfendant adininistrator and 
his  bondsnlen are  properly chargeable v i t h  $238.05 foi. building the 
postoffic~, ctc.. and with the  snnl of $1,809.50 feeding rr ules, etc., and 
with reasonable rent for the dwelling-house occupied bay himself and 
family, that  is, the sum of $120; and that  unless his conduct of the store 
busil~ess and of the lumber business is ratified and conirined by this 
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court, said defendant administrator and his bond are further chargeable 
with such sums with reference to the expense of same as have been here- 
tofore set out. 

"The referee desires to state that in his opinion any error of omissions 
or commissions that may have been made by the defendant were made 
wholly in error and by mistake, and that the conduct of all of his affairs 
as said administrator has been done conscientiously and honestly. 

"The referee regrets that he cannot make a more illuminating report, 
but honestly believes that were he endowed with the wisdom of Solomon 
and with only such records as he has before him he could make but 
little improvement upon this report so far as his conclusions of facts 
are concerned. The affairs of this estate were kept in such chaotic 
condition as to defy intelligent analysis by the ordinary mortal. 

"Respectfully submitted, 
"JOSEPH P. PIPPIN, Referee." 

The defendant 0. C. Davis, former administrator of his brother, R. B. 
Davis, excepted to the charging of the item of $1,809.50 for feeding the 
mules against him by the referee, as follows : "Exception 4. Defendant 
excepts to the finding of fact and conclusion of law that defendant 0. C. 
Davis and his bond are chargeable with $1,809.50 for feeding 7 mules 
517 days. Plaintiffs contend, and the referee finds, that this credit 
allowed by the clerk, and found by Referee Baird, to be actually less 
than it cost, should be struck out of the credit side of the account." 

The judge, after preliminary recitals, not necessary to be stated here, 
adjudged as follows: "The court, after argument of counsel of plain- 
tiffs and defendants, and after full consideration, being of opinion, from 
the report of the clerk and the evidence and the findings of the referee, 
that the defendant administrator, in all of his transactions and dealings 
with the property of the estate of his deceased brother, R. B. Davis, 
acted conscientiously and honestly, at considerable sacrifice of his per- 
sonal interest and without gain to himself, and that the estate benefited 
by his administration, doth find and adjudge that the defendants are not 
liable to the plaintiffs; and the other, or third exception, relating to the 
cost of the feeding of the mules, is sustained, and it is adjudged there- 
upon that the plaintiffs take nothing by their action, and that the plain- 
tiffs and their surety pay the cost of the same, including one-half of $50 
to the referee, J. P. Pippin, and one-half of $50 to be paid by the 
defendants." 

Plaintiffs excepted, and appealed. 

B. B. Williams, T. M. Pittman, and Daniel & Daniel for plaintiffs. 
T. T. Hicks & Son for 0. C. Davis. 
Tasker Polk & Solz for bonding company. 
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WALKER, J., after stating the material facts:  I t  is apparent from the 
record and judgment that the merits of t h i ~  case have not been rcached, 
and there is danger of doing grave i~ljnstict to the p la i~~t i f fq  if tlic facts 
arp not more definitely stated. 

The  plaintiffs restricted their case, as prescntcd here, to one csception, 
which was that  relating to the rnlinp of tlw court upon the itcrn as to 
the feeding and kecp of the mules, asserting that t h ~  judge liad not 
properly found and statcd tlic~ facts coimcctrd n i t h  it,  111d further,  and 
more particularly, that  the rcfcr~r l  dccided this item n i t h  them, and that  
the judge ~ h o u l d  not, therefore, ha1 e revcrscd thiq ruling and g i r e i ~  
judgment for the defmclants ~ i t h o u t  hinlfelf finding ant1 stating the 
facts and his  conrlusions of law, so t h t  rsccption c o d d  proper1  bc 
taken to thcrn. The  referee finds that  this eretlit, 1vliic11 T I ~ S  ~ l l o ~ v ~ d  the 
.?drninistrator, 0. C. Davis, was an unintentional error. Thiq surely 
must have been orerlooked by the usually careful and l ~ , l i n s t a k i ~ ~ g  judge 
who presided a t  the hearing of this case. No specific zllnsion i, made 
to this item in  the administration account of $1,809.50 for feeding the 
mules, and there is no finding, and certainly no adequ,rte statement of 
the facts to sustain the judgment, or to enable 11s properly to consiiler 
and pass upon i t .  

I t  was not the question whether 0. C. Ilavis, as adininistrator, liad 
acted "honestly and conscientiously" in  the, execution of his trust, but 
whether h e  had negligently collected the assets of the ec;tate, as the la117 
required of him, and legally disbursed them, and when we come to con- 
sider the question as to the item of $1,809.50 raised by the plaintiffs' 
exception, we must necessarily illquire ~vhether the defendant fed the 
mules from corn, fodder, etc., belonging to the estate, a3 was contended 
by the plaintiffs, or whether, in doing so, h c  used his ov7n money in the 
purchase of their food, or  his own corn, foddcr, etc. This  was the vital 
question for decision, and yet there is no finding of fact by the judge 
upon which we can base that  crucial decision in  the case. W e  cannot 
adopt the findings of the referee and sustain the judgmmt, as  he found 
with the plaintiffs, and we are required, i n  order to sustain the ruling 
of the court, to do so in total ignora~lce of the real facis as to the dis- 
puted item, and injustice may thereby be dbne to one or the other of the 
parties, which must not happen, if we can fair ly and 1cg;ally a ~ o i d  such 
an untoward result. 

I n  Smith v. Smit7~, 123 N. C., 229, a caw ill pr inc ipb sorne~&at like 
this, a t  p. 234, the Court, after questioning the justice of permitting the 
statute of limitations to be pleaded a t  that  stage of the case, says:  "The 
court allo~ved the motion of defendant for leave to amend the answer 
and plead the statute of limitations, and defcndant filed his plea accord- 
ingly. And thereupon the Court doth adjudge that  the plaintiff's cause 
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of action is  barred by the statute of limitations. The  judgment further 
declared that  the defenclant's exceptions to the report and account filed 
are allov-ed, and the plaintiff's application for an  injunction to restrain 
the dcfentlant from selling the land to collect the debt referred to in the 
pleadings as per note and mortgage is disallowed. The  last was clearly 
only thr  conclusion of the Court as to the legal effect of the statute of 
limitations upon the indebtedness of the defendant to the plantiff8 as 
set ont in the complaint; for  i t  v a s  made without any finding of facts  
by his Honor. When the judge finds no facts, i t  is presumed that  h e  
adopted those found by the referee. JlcEzcen v. Loucheim, 115 N. C., 
348; B a n c ~ o f t  v.  Roberts, 91  N. C., 363. Bu t  it i s  apparent that  he  did 
not adopt the findings of the referee, for the referee found them all i n  
favor of the plaintiff, ancl the judgment is against the plaintiff. I n  
order that  the defendant's exceptions to the report of the referee should 
har-e been sustained, i t  was necessary for the court to have reviewed 
and set aside the facts found by the referee, and to have found the facts 
himself in faror  of the defendants. This he did not do. As, therefore, 
there mas no finding of facts by his Honor, and the findings of the referee 
mere not approved, there is error in that  par t  of the judgment which 
sustains the defendant's exceptions and denies the application for the 
injunction." The  judgment in this case is not as much warranted as 
was the one in  that  case, for here the judge approved the referee's find- 
ings of fact, and then decided contrary to them, as the referee found the 
facts with the plaintiffs and disallowed the credit of $1,809.50, for feed- 
ing the mules, to the defendant, which now appears to have been the 
correct view of this item in  the account. This eridentlv ~ 7 a s  an  inad- 
vertence on the part  of the learned judge, as the referee's findings of fact 
and the allo~vance of the credit for $1,809.50 cannot re11 stand together. 
I f  the judge intended to allow the credit, he should ha re  found facts, a s  
said in  Smith v. Smith, supra, which vould have sustained his ruling, 
and to that  extent he s11011ld ha re  disapprored the findings of the referee. 

We held in Thompson u.  Smith, 156 K. C., 345: "If there is  any  
evidence to support the findings, and no error has been committed i n  - - 

receiving or rejecting testimony, and no other question of law is raised 
with respect to the findings, we accept what the judge has found as final, 
as we do in  the case of a jury, When exceptions are taken to a referee's 
findings of fact and law, it is the duty of the judge to consider the 
e d e n k  and give his own opinion and conclusion, both upon the facts 
and the law. H e  is not permitted to do this in a perfunctory way, but 
he must deliberate ancl decide as in other cases-use his own faculties i n  
ascertaining the truth, and form his own judgment as to f,act and law. 
This is req&ed not only as a check upon the referee and a safeguard 
against any possible error on his part, but because he  cannot review the 
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referee's findings in any other way." Afalloy v. Cotton illilk, 132 N .  C., 
432; Lamher f son  2'. V u n n ,  134 N .  C., 108; Clark's Code ( 3  ed.), p. 564, 
and cases there collected; Runzsry v B~ozudcr.,  136 N C., 251; Comrs.  
v. Pack inq  Co., 135 X. C., 62. 

The  trouble in this case is that  there is  confusion, if not contradiction, 
in the ruling of the court, when considered in connection with the 
referee's findings of fact, and n e  cannot proceed to judgment ~ i t h o u t  
having tlir two in some may reconciled with each other. 

Tlie judgment will be set aside, whicll d l  leare I he report of the 
referee hefore the court for its further consideration, but with special 
reference to the item of $1,509.50 for feeding the mules, about ~ h i c h  the 
judge may adopt tlic referee's findings of fact, and his conclllsion of law 
in favor of the plaintiffs, or h e  may re-vtme or modify the same and 
find the facts hinirelf, or  take such other action as may conform to the 
conrse and practice of the court, and as d l  disclose the legal and 
eqnitable rights of the respective parties, a final judgment to be rendered, 
subject to exception and appeal. 

There is error in the judgment and proceedings, and this will be 
certified. 

Error.  

BIADISOK WILLIAMS v. ELLIS HEDGEPETH. 

(Filed 27 September, 1922.) 

1. Contracts-Fraud-Promises-Intcnt t o  Deceive. 
A promi-uor, not intending to ~ c r f o r m  his promise tc~ pay .for goods or  

landu, and who receiveu the qootlu or lands in  consequence, and does not 
perform hiu l~ro~nisc ,  is guilty of such fraud or deceit as  will set the con- 
tract aside a t  the suit of the other pnrty to the contract. 

2. Same--Deeds and  Conveyances-Fraud-Equity. 
A promise by defendant to perform necessary servi(>es to an old and 

enfeebled man, the plaii~tiff, which the clefendant hac not intended to, 
and which he did not, perform, and in consideration of which he had 
obtained a deed from the plaintiff to his lands, is evidence of fraud suffi- 
cient in equity, if established, to set aside the deed in ])laintiff's suit. 

3. Instructions-Fraud-Issues-Evidence-Appeal and  Error .  
I t  is  not required of the judge to charge the jury of he full definitions 

of fraud upon which equity mill set a5ide a deed, the subject of the action, 
if he instructs them correctly and clearly upon such of the principles a s  
arc  applicable to the issue under the relevant evidence in the case, and 
the general charge, as so given, is within the intent and meaning of C. S., 
564. 
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4. Instructions-Prayers for Instruction-Requests for Instructions-- 
General Charge-Appeal and Error. 

Where the general charge of the court to the jury covers every correct 
principle applying under the evidence in the case, and of the special 
prayers, it is not objectionable that the court refused to correct special 
requests for instructions in the language offered by the appellant. 

8. Deeds and Conveyances-Equity-Fraud-Evidence-Values of Land. 

Where a suit has been brought to set aside plaintiff's deed to land 
alleged to be void upon the ground of fraudulent promises of the defend- 
ant to render continued services to the plaintiff, that he did not intend to 
perform, of which there is evidence, and the defendant contends, with his 
evidence, that the consideration was for past services already rendered, 
testimony in plaintiff's behalf as to the value of the land at the time of 
the agreement and the value a t  the time of the trial, is competent, when 
in confirmation of the plaintiff's position, and tends to impeach or weaken 
the evidence of the defendant in regard to the value of the services he 
claims he has rendered. 

APPEAL by defendant from Allen, J., a t  February Term, 1022, of 
HALIFAX. 

Civil action, to set aside a deed for fifty acres of land, made by plain- 
tiff to defendant in November, 1918, on allegations with evidence tending 
to show that  defendant procured the esecntion of the deed under a 
promise to render needed personal services to plaintiff, who was an  old 
and enfeebled man, the defendant har ing  the fraudulent intent and 
purpose a t  the time not to perform the services after the deed was 
executed, and ~vhich  defendant had thereafter failed and refused to 
perform. 

There ~i-as denial of any such consideration for the deed on the part  of 
defendant, with allegations to the effect that  the deed was executed for 
the consideration of $200 due defendant for services aheady performed 
a t  the time of the execution of the deed, defendant offering evidence 
tending to support the averments of the answer. On  issues submitted, 
the jury rendered the following verdict: 

"1. Did the defendant procure the deed in  controversy by the false 
and fraudulent representation that  he mould render to the plaintiff the 
services alleged in  the complaint '2 Answer : 'Yes.' 

"2. Did the defendant fraudulentIy fa i l  and refuse to render said 
services to the plaintiff? Answer : 'Yes.' " 

Judgment on verdict for  plaintiff, and defendant excepted and ap- 
pealed. 

R. C. Dunn and Travis & Travis for plaintiff. 
A. Paul Kitchin, Louis B. Neyer, and George C. Green for defendant. 
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HOKE, J .  There  was ample  cvi(1enc.e to .cupport the T crdict,  tlw cause 
n-as s u b ~ n i t t c d  to t h e  jury ~ m l c r  n correct tint1 atleqnntc' cllnrgr, a n d  we 
fi~lil no ral i t l  reason f o r  i3ist11rl)i1ig the  resnlts of the  t r ia l .  I t  is  cstab- 
lislicd by the  great  nciglit  of tn~rl ior i ty ,  and is  hcltl f o r  Inn ill thiq jnris- 
d i c t i o ~ ~ ,  tha t  ~ r l l c r e  o ~ r c  111l(lcr the  gniye of a pnri*l~:~qe acquires tlrc goods 
or  property of n~iot l lcr  u~rt lcr  a promise to  pa- or  pcrforrn. nut1 lias a t  
tlic t ime  n qettled purposr  to  do ~ ~ c i t l l e ~ ,  s w l l  t r t lnwi tion n i l1  be re- 
garded as  a f ra i~ t ln lcn t  ouc 011 tlw p a r t  of t h e  1 x e t ~ ~ ~ d c c l  p ~ ~ r c l i a s e r ,  a n d  
same m a y  bc  set aside a t  tlio i~istmicc, of the T elidor. 111 73cnjnmin on 
Sales ( 7  ed.) .  a t  1). 470, t h c  A \ l n c r i c a ~ ~  , h r o t n t o r  itatel, t h e  position a s  
fo l loxs :  " L l ~ ~ o t l ~ e r  ~ 0 1 1  cstabliillcd specics of f r a u d  b y  a vc~idce  is pur-  
c h a s i ~ i g  witli a positive intcvrtio~i not to p a y  f o r  tlic goods. I f  silcll 
intent ion v e r e  l i n o n n  to t h e  \ cndor h e  certainly n oiild not sell. I t s  
snpprcssio~i ,  therefore, is  :I lcgnl f raud,"  citing, amcllig nlmry otlier 
a l~ thor i t i cs ,  I lcc  Fnrqcs  7 % .  l'uqlc, 9 3  S. C., 31 ; l l rc~7/atc  I> .  ( ' c i h ~ n ,  111 
N. C1., 103; Dor1aJdson 1.. F n m ~ l l ,  9 3  U .  S., 631;  Stc'lcarf 7%. E m e r s o n ,  
52  fiT. H., 301, presenting a n  rlahorntc arid learned opinion by . ls\ociafe 
J u s f i c e  Doc;  1TTtrfson 1 ' .  SiJs l~i j ,  166 Mass., 57. z\nii a subscquellt case 
i n  this  S t a t e  of IZurlic~ll P.  l l T h i f e n w ,  146 N. C., 400, ic a n  approval  of 
t h e  pr inciplr  m stated. A h ~ t l  i n  Digelow on Frnnrl,  the  au thor  says :  
"That  according to tlic c n r r r ~ r t  of authori ty  upon  this  sahjcct,  a tlcbt i s  
created by  f raud ,  n l ~ e r c  one intending a t  t h r  outsot not to p a y  for  prop- 
e r t y  i ~ i t l ~ i c c s  t h e  on7ncr to sell i t  to  h i m  on  credit by  fa l t r ly  s ~ ~ p r r s e ~ i t i n g  
or  canqing t h e  owner to  helicve t h a t  hc intends to pay f o r  it ,  or by 
co~rccnling tlic interrt not to pay." 

I t  is urged f o r  c r ror  chicfly t h a t  the  cliargc of liis I Ionor  on t h e  qncs- 
ti011 of f r a u d  n n s  not sl&ciently ful l  and  rxplicit  to  n eet the  require- 
nrrnts of the  q ta t~ l tc  aq to  i l ~ s t r u c t i o ~ ~ s  of a t r i a l  judge. . . . It 
m a y  he tha t  his  I I o ~ r o r  ditl not rcfcr to all  t h e  tcrnis nppenr i~ lg  i n  tlic 
g e n r r d  dcfini t io~i  of f raud  q i rcn  iu  some of tlic c a m  oil t h e  snhjrct,  a11cl 
a t  t imes rcqnired, a s  i n  sui t?  to rccover dainagcs f o r  f i a m l  ant1 deceit, 
but his  ITonor ditl better ill giving to t h e  j u r y  the  law of f r a u d  as  a p l ~ l i e d  
t o  t h c  facts  of this  rrcord, 71-hich h e  did i n  accord ~ v i t l i  the principles 
h c v t o f o r c  stntrd, alltl i n  t r rnls  sufficirntly f d l  and c1c:ir to  c.llahle tlie 
par t ies  to present, a n d  tllc ju ry  to intrlligeutly conqidrr, c l e r y  phase of 
tlir  c\ i t lc~rcr p e r t i ~ l e ~ r t  to t h e  issl~cs. " H e  sliall s ta te  i n  :L l ~ l a i l l  :rnd cor- 
rect m:nilrcxr the cridencc give11 i n  t h e  case, nntl declarcl a d  explain t h e  
law ar is ing f h c w o l ~ "  i s  tlie l n ~ i g n a g e  of t h e  s tatute  on tli;. snbjcct. *11ld 
t h c  cliargc of liis Honor  is  i n  fu l l  compl ia~ lce  n i t l i  t h  s tatutory pro-  
v i s i o ~ ~ .  

F o r  the  same rcJn,oll, tlic' t~xccpt io~rs  11ofei1 f o r  fa i lu re  to  give t h e  
spcc4ial ilrstrnctiolls rcqucstctl bp clefwtlm~t 11i11st be o~ errnled. 
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T o  the extent that  they are correct, or pertinent, the positions were all 
covered by the general charge, and in such case a refusal mill not be held 
for reversible error. Sfernburg z.. Crohon, 172 N. C., 731-736; Cochran 
v. Smiflz, lil K. C., 369. Nor is there any valid exception to the rulings 
of the court on questions of evidence. The  only one urged upon our 
attention was to the reception of evidence on par t  of plaintiff as to the 
value of the property, the evidence being that  a t  the time of the trade 
the land was vo r th  $50 per acre, or $2,500, and a t  the time of trial, 
$1,250. But  these estimates were pertinent facts i n  confirmation of 
plaintiff's position, and also as directly tending to impeach or weaken 
the evidence of defendant on the subject, who claimed and testified that  
the deed was executed to him in payment for past services to  the amount 
of 8200. 

There is no reversible error presented in  the record, and the judgment 
for plaintiff on the verdict will be affirmed. 

Xo error. 

JIABET, I<. BELL v. R. S. McCOIS, TRUSTEE, ET AL. 

(Filed 27 September, 1922.) 

1. Trusts-Equity-Deeds and Conveyances-Cancellation. 
Where, at the suit of the wife, it  appears that a deed in trust, made by 

herself for her benefit and that of her children, was under a misappre- 
hension of the facts, and that its enforcement had proven to be ill- 
advised, improvident, and impossible of fulfillment, and that its cancella- 
tion would be to the interest of all concerned, preventing an irreparable 
loss, its cancellation as prayed for may be adjudged iu the equitable juris- 
diction of the court; but where these allegations are uot admitted or 
proven, the case on appeal will be remanded that the facts may be judi- 
cially ascertained. 

2. Same-Divorce-Parties-Husband and Wife-Marriage. 
The divorced husband of the wife is a proper party to the suit of the 

wife to set aside her deed in trust to another for the benefit of herself 
and children, made during the existence of the marriage ties; and it 
appears in this suit that all the persons in interest have properly been 
made parties. 

APPEAL by defendants from Fergzison, J., at  Special April  Term, 1922, 
of VANCE. 

Civil action to caricel a voluntary deed of trust. 
On 1 December, 1920, the plaintiff, Mrs. Mabel K. Bell, with the 

written assent of her husband, since divorced, executed a voluntary deed 
of trust conveying all of her property to R. S. McCoin, trustee, for the 
use and benefit of herself and her four minor children. 
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This is  a proceeding in equity to cancel said trust deed upon the 
ground that  the same was executed ~ ~ n d e r  a misapprei-icnsion of the 
facts-the allcged mistaken facts being set out in detail ir the petition- 
and that  the provisions of the trust thereby created h a w  proren to be 
ill-advised, improvident, and impossible of fulfillment ; a~i t l  fnrther, that  
said cancellation would not only be to the best interest of all concerned, 
but irreparable in jury  and loss d l  result therefrom urlless such cquita- 
ble rrlief be granted. 

From a judgment for tllc plaintiff, in accordance wit], the prayer of 
her petition, the defendants appealed. 

D. P. XcDufie and J .  P. Zollicoffer for p l a i n t i f .  
Thomas ..?I. P i t t m a n  for defendants.  

STACY, J. r2s now advised, we see no reason why the deed in question 
should not be canceled by order of court, if i t  should appear, as alleged, 
that  the same was executed under a misapprehension of the facts, and 
that the prorisions of the trust thereby created hare  p ~ o w n  to be ill- 
aclriscd, improvident, and impossible of fulfillment; and further, that  
such a cancellation would be to the best interest of all concerned- 
resulting in p r e ~ e n t i n g  an  irreparable loss-but, on the instant rrcord, 
we must remand the cause, to the end that  the facts may be found or 
established. I t  is evident that  the learned judge s i g n d  the present 
decree with the in-ipression that  the material facts were :dmitted either 
in tlie pleadings or on the hearing, but this docs not so a ?pear from the 
ansver of the guardian ad lifenz, and he does not seem to have made any 
adn~issions a t  the hearing, nor does i t  appear that  the defendant NcCoin, 
trustee, made any admissions a t  the hearing, other thau those contained 
in  his answer, which are not sufficient to warrant  a finding of the facts 
as  alleged. E w i n g  v. Wilson ( Ind . ) ,  10 L. R .  A., 767 and note; 26 
R. C. L., 1208. 

I t  appears that  J. E. C. Bell, formerly the husband of hlabcl I<. Bell, 
has been made a party plaintiff to this action; and that  all necessary 
parties who possibly could have any present interest in tl e property are  
properly before the court and asking for the relief sought. 

Remanded. 
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C. L. MILLER V. JV. H. HOWELL. 

(Filed 27 September, 1922.) 

Contracts - F r a u d  - Stipulations - Par01 Evidence - Principal a n d  
A g e n t B i l l s  and  Notes-Xegotiable Instruments. 

Stipulations in a written contract made by an agent in behalf of his 
principal that exclude all evidence of agreements made by the agent that  
are  not contained in the written contract a re  maintainable when the con- 
tract itself is valid and enforceable; but where the verbal representations 
of the agent a re  fraudulent, and affect the existence of the contract, they 
a re  admissible to set it  aside in its entirety. 

Contracts-Statutes-Public Policy-Fraud. 
Where a note is  given in consideration of a contract concerning a trans- 

action that  is forbidden and made criminal by the public lams of the 
State, i t  is  not enforceable between the parties; and i t  is not required 
that  the statute expressly declare the contract void. Ober v. Katxensteirt, 
160 N. C., 439, cited and distinguished. 

Same-Foodstuffs40mmissioner of Agriculture. 
Where a note is given in consideration of the sale of a foodstuff or 

"conditioner" coming within the provisions of C. S., 4742, requiring the 
seller to file with the Commissioner of Agriculture a statement of his 
purpose, a duly verified certificate as  to its qualities, for registration, with 
a labeled package, section 4743 requiring a fee for registration, section 
4744 making a noncompliance a misdemeanoi-, and section 4749 declaring 
the legislation designed to protect the public from deception and fraud, 
and these requirements have not been complied with by the seller, the note 
is uncollectible against the purchaser or maker. 

Contracts-Public Policy-Statutes-Fraud-Bills and Notes-Nego- 
tiable Instruments-Holder Wi th  Notice. 

T\'here it  is properly established by the verdict of the jury that a note, 
rendered void for fraud or under the provisions of a statute, had been 
acquired by one not a holder for value, without notice, etc., the claim is 
affected with the infirmities that  would invalidate i t  in the hands of the 
original holder. 

APPEAL b y  plaintiff f r o m  Calvert, J., a t  t h e  F a l l  Term, 1922, of 
NORTHAMPTON. 

T h e  action is  on  a promissory note  f o r  $843.75, given by  defendant t o  
t h e  Guaran tee  Food Company of N e w  York,  vendor, dated 3 December, 
1917, payable sixty days a f te r  date. Plaintiff p u t  on  evidence t h e  note  
endorsed t o  himself, a n d  also a contemporaneous wr i t t en  contract of 
purchase containing t h e  s t ipulat ion t h a t  defendant  agreed to adhere 
s t r ic t ly  a n d  be bound by t h e  terms a n d  conditions specified in t h e  order, 
a n d  release t h e  Guaran tee  Food  Company of New Y o r k  f r o m  a n y  verbal  
agreements o r  conditions of sale not mentioned on  t h e  face of t h e  order, 
etc., etc. 
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Plaintiff further alleged, and offered e ~ ~ i d e n c e  tending to show, that  
he was the endorsee and bona fide holder for value of said notc, and same 
was due and unpaid. 

Defendant denied that  plaintiff was a purchaser for ,:due and holder 
i n  due course of the note in  question, and alleged, and offered evidence 
tending to show, that  this note sued on was given to the Guarantee Food 
Company for stock or poultry conditioner, a food, and a t  time of con- 
tract, and as an  inducement thereto, said company, through its agent, 
reprcsented to defendant, a local merchant, that  same l ias  a duly regis- 
tered article under the laws of this State. a license to ;ell snme ha r ine  - 
been duly obtained by the vendor company, arid made other repwsenta- 
tions as to the d u e  of his said goods which x7ere false and frandulent, 
and made with the design and purpose to chwt  and midead the defcnd- 
ant. That  said attempted sale k s  made by said company and, to plain- 
tiff's knowledge, i n  direct violation of the lams of the State, in that  the 
article had not been registered nor the tax paid nor liccnse procured, as 
required by the statute, and the said company and its agent v c r e  there- 
fore without lawful authoritv to make anv such sale. That  defendant 
signed a t  the time of the bargain and before shipment, loing this a t  the 
request of the company's agent, who said he didn't care to come back 
that way for the mere purpose of taking the notes. That  b ~ f o r e  the 
receipt of goods defendant had become amwe that  the :onipany's aqent - - 
had made the false and fraudulent reuresentations. as stated. and that  
the goods had never been registered under the law, nor l a d  vendor com- 
pany nor any other ever acquired any right to sell the same in  this 
State, and thereupon defendant had refused the goods and never taken 
any of them from the railroad warehouse. 

I t  appeared further that  plaintiff G. L. Miller mas the manager of a 
company ill Ohio, who had made and shipped the goods at the instance of 
and for rendor company under i ts  pretend(>d contract. The  cause was 
submitted to the jury, and verdict rendered on the followii~g issues: 

"1. I s  the plaintiff the owner of the notes sued o n ?  J nsver : 'Yes.' 
"2. Was the defendant induced by fraud to execute and deliver the 

notes sued o n ?  Answer : 'Yes.' 
"3. I f  so, did plaintiff purchase same before matur i ty?  Answer: 

'No.' 
"4. I f  so, did plaintiff purchase same for value? A i ~ ~ s w e r :  'KO.' 
"5. Did plaintiff purchase said note without notice of any infirmity 

or defect ? Answer : 'NO.' " 
Judgment on the verdict for  defendant, and plaintiff excepted and 

appealed, assigning errors. 

Stanley Winborne for plaintiff. 
W .  H.  S. Burgwyn, D. C. Barnes, and G. E. Midyette for defendant. 
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HOKE, J. There are various exceptions noted by the appellant, more 
especially as to the determination of the second issue, that as to the 
procurement of the contract by fraud, the objections being chiefly to 
the admission and consideration of evidence in contravention of the 
written s t i d a t i o n s  of the contract that defendant "would adhere and 
be strictly bound by its terms, and releasing the vendor from any rerbal 
agreements or conditions not mentioned on the face of the order." - 

As pointed out in some of our decisions on the subject, restrictions of 
this character may be made effective where they appear in  a written 
agreement which abides as the contract of the parties and is controlling 
in the controversy between them, but they are not allowed to prevail on 
a n  isme of fraud involving the ralidity of the contract itself, and the 
statements of the agent ai-e offered as tending to show false and fraudu- 
lent repr~sentations inducing the contract and pertinent to such an  issue. 
Xackinc  Co. v. Bullock. 161 IS. C., 1; Xachine Co,  v. Feezer, 152 
N. C., 516. 

The matter is not further pursued, however, for in  our opinion, and 
regardless of any finding on the second issue, no recovery can be had on 
this note for the reason that  same grows out of and is dependent on a 
transaction forbidden and made criminal by the Public Laws of the State. 
I n  1909, ch. 556, C. S., 4742, it is provided that this foodstuff, or con- 
ditjoner, the subject-matter of the contract, shall not be sold or offered 
for sale in this State until the appellant shall file mith Commissioner of 
Agriculture a statement of his purpose, and also for registration a duly 
verified certificate as to its qualities, and also file with said commissioner 
a labeled package of each brand, etc. 

I n  section 4743, a registration fee of $20 is  required. Section 4744 
prorides that any person, corporation, or agent who shall offer for sale 
any of these articles without haring complied mith the statutory require- 
ments appertaining thereto shall be guilty of a misdemeanor, etc. And 
section 4729 closes with the provision that this legislation is designed to 
protect the public from deception and fraud in the sale of these specified 
products. 

I t  clearly appears in this record, and was practically admitted on the 
argument, that, i n  regard to this stock and poultry conditioner, the 
subject-matter of this contract, and for which the note was given, there 
was an entire failure to comply with these statutory provisions, and, 
under our decisions applicable, we must hold that the note is not enforce- 
able, assuredly so as between the parties, or as to persons who take with- 
out ~ a l u e  or with notice of the infirmity. Coz~rtney v. Parker, 173 
N .  C., 479, citing Lloyd v.  R. R., 151 N. C., 536-540; BJzcards v. Golds- 
horo, 141 N. C., 60, and other cases. 
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I t  is insisted for the appellant that, the statute not having avoided the 
contract in express terms. the statntorp provision hp ii ilictment is alone 
available, to be proseci~tctl hy the State, and that  the C'ourt i n  effect has 
so lirld in Ober 1%. X a f z ~ n s t e i n ,  160 N .  C., 439. I n  the case cited, the 
statntc, now C. S., 1181, requires a foreign corporation, before doing 
biisinrss in this State, to file its cllartcr, etc., with our Secretary of 
State, with an  attested statcmcnt 9ho~ving the amount o " stock authorized 
and issued, its principal place of b~isincss, the nanw of its agent in 
charge, namcs and postoffice address of its officers and directors, etc., and 
in case of failure to comply, imposes a penalty of $500 to be recovrred 
b,u a snit to hc l~rosccntrd by the Alttorncy-General. -1nd i t  was held 
that  from the cllaractcr of the act and its evidcnt piirpose the contracts 
of a foreign corporation doing business in the State ~ i~i t l iout  compliance 
~ w r e  not avoided, but that  the penalty alone TT-as eni'orceable, and by 
action as tllc statute prescribed, bnt in tlw instant casr thc sales of the 
kind prescntcd are directly prohibited, a rc  niade a crirlinal offense, and 
it is i n  terms declared that  the statute is enacted for the pnrpose of pro- 
tecting the public from "dwcption and fr:*ud." 

I n  our uiew, the law appertaining to tlicse facts and the distinction 
betwecn this and the case of Ober 7). Xafzens fe in ,  supra, are correctly 
given in  Cowtnev ' s  case, supra, as follows: "It is ~vell  cstablished that  
no recovery can be had on a contract f o r l d d e n  by the positive lam of 
the State, and the principle prevails as a general rille whether i t  is  
forbidden in express tcrrns or hy implication arising from the fact that  
the transaction in qi~estion has bren made an indictahlr offense or sub- 
jected to the imposition of a penalty. Lloqld v. I?. R., 151 N. C., 536- 
540;  Eclzr~arcls v .  Goldsboro, 141 N. C., 60; Puckef t  7). Alerander, 102 
S. C., 93;  Warden v. Plunzrncr, 49 K. C'., 5 9 1 ;  Sharp  v. Fnrmrr,  20 
N. C., 253. I n  reference to an  avoidance of a contract by reason of an  
implicd prohibition, it is  the rule w r y  generally enforced that  recovery 
i~ denied to the offending par ty  when the transaction in question is i n  
~ io la t ior l  of a statute establishing a general police r e@, t ion  to "safe- 
giiartl the pnblic licaltll or morals, or to protect the geieral  public from 
fraud or inlposition." This   as held i n  a recent caw of the Supreme 
Court of Michigan, on a statute very similar to ours, in Cashin v. 
Plitcr, 1 6 8  hlich., 386, and the position is  approved by many well con- 
sidered decisions of other courts. Levinson v. Boas, 150 Cal., 185;  
VcConnc l  v .  Xitchens, 20 S .  C., 430; Taliaferro v .  X o f i t t ,  54 Ga., 150; 
Pinne?y v .  S a t l .  Bank ,  68 Iiansas, 2 2 3 ;  Tl'oods v. i l r  nstrong, 54 Ala., 
160 ; Deaton v. Lawson, 40 Wash., 486. 

I n  Pinney's case, supra, i t  mas held that, "Where a statute expressly 
provides that  a violation thereof shall be a misdemeanor, a contract made 
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in  direct violation of the same is illegal, ant1 there can be no recovery 
thereon, though tlie statute docs riot ill express terms prohibit the con- 
tract and pronounce it void.)' 

A n d  in Lloijd's case, slrpra,  the position is  stated as f o l l o ~ s :  " I t  i s  
very generally licltl. u~l i rcr~al l ;v  so f a r  as we are aware, that  an  action 
never lies when a plaintiff must have his claim, in whole or i n  part, on a 
violation by hiniself of the criminal or penal laws of tlie state." 

True, there are  many cases ~vliich hold that  the imposition of a pen- 
alty. witliont more, will not a lvays  h a w  the effect of avoiding the con- 
tract, but t l ~ a t  when the agrccnlcnt is not immoral or criminal itself, the 
col~rts, on p ~ r l ~ q a l  of the entire statute, its langnage, purpo'e, ctc., may 
determine wlietlicr i t  n a s  the meaning ant1 intent of the Legi~la ture  to 
rmtrict tlic operation of t l l ~  law to the penalty as exprewxl and specified 
therein or give it the further effect of al-oiding the contract. T o  this 
principle may be rcfcrrctl tlic tlccisio~is as to the effect of penalties under 
the n v r y  statutrc; and t1io.r in cnforcemcnt of the collection of taxes, 
e t c ,  md,  gerlcrallp, the caies of 011c1- 71.  R n l z r n s t e i n ,  160 N .  C., 439, 
in our o ~ v n  Court:  TTnrric I ? .  R n n i l c ~ l s ,  5 3  U. S .  (12 Howard),  79;  
B o z i d i f c h  1 % .  X C I ~  E~lqlantl Life I H S .  Po., 141 Xass., 474; JTe i rne~ /e r  v. 
Wriqht. 75  T'a., 239; Pa11q71011t~ 1 . .  TTrrst1aX-P, 36 I o ~ v a ,  546;  Les t e r  v. 
B a n k ,  33 JItl., 558;  D ~ r ~ l o p  1 % .  X e r c r r . ,  156  Fed., 315, are ill illustration 
of the position. 

On this rccord n e  are not called on to determilie whether payment of 
tlie note codtl  I.)? enforced 1)~- a 1)oua fitle endorsee for value and before 
maturity, for the jury have found, artd with 110 d i d  exception noted, 
that plaintiff is neither a liol,!er for ~ a l u e  nor n i t l ~ o u t  noticc, nor even 
before niaturity; and, therefore, his claim is affected with any of the 
infirmities available as betncen the original parties. 

There is no reversible error i n  tlie record, and the judgment on the 
verdict is affirmed. 

S o  error. 
- - 

J. I<. B R O A D H U R S T  v. F. H .  BROOICS, TRUSTEE, ET AL. 

(Filed 27 September, 1922.) 

1. Mortgagor-Rights of Junior RIortgagee. 
The junior mortqncee ha5 the riclit to have the amount due under the 

qniior mo~tcarre acceltnined ant1 definitrl> determined, and, upon paying 
the <urn $0 awe1 tained, take a n  ns.ignment of the first mortgage. 

2. Same-Usury-Statutes. 
Where the senior mortgage is affected with a charge of usury, the 

nmonnt to be paid by the junior mortgagee, before requiring the assign- 
melit, is the principal sum due, without interest. C. s.. 2306. 



3. Same--Injunction. 
Where the nmrtgagor l m  temliorarily restrained the sale of land 

under the senior mortgage, it is proper for the jutlgc I~eariq:: the matter 
to continue the injunction to be tlis?olred if the 1nortgai.or slloultl pay 
the amount ascertninetl to  I w  due rhr-reluldcr by s certain tlntc.. mcl, 
otherwise, order that the first niortgngee may proceei. to advertise and 
sell urrrle~ the lmwr of snlc coiltnincd in his l~rior mortgage. 

4. Mortgages-Rights of Junior Mortgagee-Title-Equity of Redemprion. 
A second mortgagee has  the !eqnl title to the land?, huhject only to the 

xmount Ir~xlly due ul>on the firqt mortg:rge mlcl the eqnity of reclem!ition 
in the mortgagor. 

-Irrear, hy tlefenJants froin . l i l c : i ,  .J. ,  at c~iia~nbcrs n Smitlrfield, 16 
,4ugnst, 1922. 

r , Ih is  was a rrstrai l~ing order in behalf of plaintiff, a junior mortgagee 
of J .  C. Stancill, forbidding the defendants to sell untier a senior deed 
of t rmt  c sccn td  11y J. C. Stancill and wifci to secure a i indebtrtlness to 
the deC~ncl:n~t Parrish.  The defc~ndants detnnrred to the complaint, and 
upon hraring before Allen, J., 11r orerrnlrd tllc demnrr-r and continued 
thc restraining order theretoforcl granted bg U a ~ l i c l s ,  J . ,  to the final 
hearing. 'I'l~e clefendants appraled. 

Ed.  S. L17~cll for plaintiff .  
C l i f o r d  cC. 2'ownserzd for defendanfs .  

CLARK, C. J. S t a n d 1  and wife, in 1915, executed their sereral 
promissory notes to Alonzo Parr ish  aggregating $20.000, the last of 
which fell due 1 January,  1921, and eseeutr.d to F. H. 13rooks, trustee, a 
deed of trnst conveying certain lands as security therefor. The ilefend- 
ant  Brooks, truster, adrertiscd said lands for sale under the deed of trust 
on 20 December, 1921. Stamill  and wife therei~pon instituted suit to 
restrain said sale, alleging that  the defendant Parrish was guilty of 
usury, and had retained $2,000 of the principal, and that Stancili 
actually received only $15,000. On the hearing of the Stancill suit, 
Cnlz~ert ,  J., continued the restraining order upon condition that  Stancill 
and wife ~ h o u l d  pay, on or before 4 April, 1922, $11,462.98, with the 
provision that if that sum was not paid by said date the r e s t r a i n i ~ i ~  order 
would be dissolved a i d  the trustee should be at liberty to readvertisc 
and sell the land. The sum thus prescribed was the principal with legal 
interest. This action is by the second mortgagee, who contends that the 
sale should not take place if Stancill shoulJ fai l  to  make such payment 
until the plaintiff is afforded full  opportunity to pay the principal only, 
without interest. 
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The plaintiff alleges that he d l  be forced to purchase the mortgaged 
land in order to protect his rights as a junior mortgagee, and contends 
that this injunction should be continued to the hearing unless the sum 
due on the first mortgage, deducting all interest, should be ascertained 
and definitely determined, and he be given opportunity to pay that sum 
and take an assignment of the first mortgage. 

The junior mortgagee is entitled to pay off and discharge any valid 
lien upon the property, which cannot be done unless and until this 
amount is ascertaiiied. Elliott v. Brady, 172 N .  C., 828. 

The plaintiff, as second mortgagee. has the legal title to the property 
subject only to the amount legally due upon the first mortgage, and the 
equity of redemption in the mortgagor. The lien of the first mortgage 
as against the second mortgagee, under our statute, if there has been 
usury as to the first mortgagee, is the principal without interest. C. S., 
2306. The plaintiff is entitled to have such sum ascertained and an 
order by the judge that upon payment of that sum by the second mort- 
gagee the first mortgage shall be assigned to him and the injunction 
should then be cliseolved. Elliott 2'. Bracly, supra; Erwin u .  Xorris, 137 
N. C., 48. 

Affirmed. 

YELVERTON HARDWARE COMPANY v. PILANI) AND SONS GARAGE 
COMPAST. 

(Filed 27 September, 1922.) 

Receivers-TitlpChattel Mortgage-Registration-Liens. 
The title to the property of the creditor passes to the 'eceiver at  the  

time of his appointment by the court, and the holder of an u~iregistered 
chattel mortgage on his goods does not have a specific lien thereon, supe- 
rior to the rights of the general creditors, for which the receiver holds 
the title in trust. 

&PEAL by L. D. Culley, one of the creditors of the defendant com- 
pany, and the petitioner in this cause, from a ruling of the receiver for 
said defendant, alleging divers specific liens on property at  the time the 
receiver was appointed. The matter was heard on exceptions to the 
report of the receiver, before A l l e ~ ~ ,  J., at August Term, 1922, of the 
Superior Court of WAYKE, and the petitioner Gulley appealed. 

D. H .  Bland and AT. Y .  Gulley for petitioner. 
E.  X .  Land and Hood & Hood for the other creditors of the company. 
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HARDWARE Co. v. GARAGE CO. 

CLARK, C. J. At  the time a receiver was appointed to take charge of 
the property of the defendant garage company, i t  was indebted to the 
petitioner L. D. Gulley for borron-ed money in r a r io l s  amounts, which 
were set out in  promissory notes givcli a t  sundry times, secured by chattel 
mortgages on certain automobiles and trucks mhich were not registered 
at  the time the receiver mas appointed. The defendant Piland, and 
other creditors of the defendant company, contend thtlt the petitioner is 
not entitled to the liens claimed, and also set up  a claLm of usury. The  
receiver did not pass upon the question of usury, i t  being agreed between 
all the parties that  that  matter should be postponed and litigated before 
the Superior Court. 

The  receiver held that the petitioner Gulley is not entitled to a specific 
lien upon the automobiles and trucks set out in the note for that he had 
not obtained any lien thereon by rtgistration a t  the time the receiver 
was appointed. The court properly sustained this rul  ng of the receiver. 

The automobiles and trucks embraced therein passed to the receiver 
for the benefit of the general creditors, and L. D. Ciulley has no lien 
upon them, nor upon the proceeds. S farr  v. Wharfon, 177 N .  C., 324. 

Observer Co. v. Little, 175 N. C., 44, is decisive of this question, the 
Court saying: "And it is held further with us that  after proceedings are 
instituted and receivers appointed, no general creditor can, on his own 
account, take any separate or effective steps in  furtherance of his claim," 
and i t  is said fur ther :  ''Under these conditions, i t  i s  in accord with 
right reason that  a proceeding of this character and t i e  appointment of 
receivers thereunder shall be considered in the nature 3f judicial process 
by which the rights of general creditors are 'fastewd upon property' 
within the meaning of the principle, and :tvoiding all claims for specific 
liens which have not obtained legal priority by having the same duly 
registered as provided and required by law; and well considered au- 
thority is in full support of tlw position," citing numerous anthorities. 

I n  Hardware Co. v. Holf ,  173 N .  C., 310, Hoke, J., says: "True, the 
receivers, unless otherwise providecl in the order, conld not properly 
assume control of the property till they 11ad qualifiec. Certainly they 
could make no authoritative disposition of i t  before -hat ;  but the lan- 
guage of the statute is that  the property wsts  a t  the date of the appoint- 
ment, and that the title of the corporation is divested at  that date. The 
statute was evidently expressed in  these explicit and peremptory terms 
with a view of insuring a distribution of the propertj under conditions 
existent a t  the time of the appointment, and to prevent a creditor from 
obtaining any advantage over another from and after that time, and it is, 
therefore, expressly provided that  from such date the corpoihation shall 
have no interest i n  the property on which a lien can be acquired." 
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I n  this case there is  no controversy that  the property had been actually 
taken possession of by the receiver, but as shown in  the above cited cases, 
if i t  had been otherwise the title passed upon the  appointment of a 
receiver and the holder of an  unregistered lien could acquire no priority 
subsequent to the date when the property was divested by the decree 
appointing the receiver. 

Affirmed. 

CORNELIA SERMOR'S, EXECUTRIX, V. FRANK ALLEN ET AL. 

(Filed 27 September, 1922.) 

1. Evidence -Written Contracts - Lost Writing - Content-Search- 
Notice to Produce. 

Where a party to a written duplicated contract desires to introduce 
parol evidence of its terms, on the ground that he had lost his own copy, 
and on the failure of the adverse party to produce the duplicate original 
after notice, it  is necessary that he shall have reasonably exhausted all 
sources of information and means of discovery of his own copy, of which 
the circumstances would suggest, and which were accessible to him; and 
the written notice to produce must also be reasonable as to time and 
place. 

2. Same-Nonresident Party. 
Where the adverse party, to whom notice to produce a written contract, 

the subject of the action, is to be given, resides a t  a different place from 
that of the trial, it  is required, for the introduction of parol evidence of 
the terms of the writing, that such notice shall have been given him before 
he had left home to attend the trial, and notice thereof given him during 
the trial of the cause is insufficient. 

APPEAL by defendants from Cranmer, J., a t  February Term, 1922, of 
CRAVEN. 

Civil action to recover damages for a n  alleged breach of warranty or 
guarantee in  a contract for  the sale of land. 

There was evidence on behalf of the plaintiff tending to show that  
the defendants agreed to sell the land in guaranteeing the  lai in- 
tiff's husband (since deceased) the sum of $20,000 in cash, or satisfac- 
tory notes and mortgage for said amount from the purchasers, and the 
defendants were to receive and retain all over and above this amount 
as  commissions for making the sale. All costs of sale were to be paid by 
defendants. The  land, supposed to contain 141.2 acres, was sold by the 
acre a t  $144 per acre, making a total of $20,332.80. Later the pur- 
chasers discovered that  there was a shortage of 12.3 acres i n  the acreage, 
and they demanded a rebate or a credit of $1,771.20 on their note. This  
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was allowed by the plaintiff, arid she now brings suit to recorer said 
amount from the defendants, on their alleged guaran te~  of a net return 
of $20,000. 

The defendants contend that they were only the selling agents ,of the 
owners, and that no such guarantee was incorporated in the contt.act 
The whole amount of tlie purchase price was turned over to plainti~r's 
husband, and he paid the defendants their commission cf $332.80. 

From a verdict and judgment ill faror of plaintiff, the defendants 
appealed. 

Moore & Dunn  and R. A. il'uan f o ~  plaintiff. 
Guion & Guion for defendants. 

STACY, J. The contract between the parties was iri writing, but i t  
was not offered in evidence. I t s  terms are in dispute ,mid the plaintiff 
undertook to show what they were by secondary proof. The appeal 
presents, in tlie first instance, the competency of this evidence. 

Henry L. Sermons, son of the plaintiff, but who was not a party to 
the suit, testified that there were four copies of the cmtract ;  that he 
had a copy, his father and mother each had a copy, and that the defend- 
ants had a copy. H e  further testified: "I do not know what became 
of them after the sale was concluded. I kept my cop;y in my trunk ill 

the house. My wife and I have both looked thoroughly for it. I have 
not looked f o r m y  mother's copy. We live about 011; hundred and fifty 
yards apart. 

"Q. Just state what the contract was?" 
Defendants' counsel to the court: "If your Honor please, no notice 

has been served on us." 
The court to defendants' counsel: "Yes, sir;  let t h ~ t t  appear in the 

record." 
Plaintiff's counsel to the court : "We no\v derliand prxiuction of it, if 

they have it.'' 
The witness further testified. on cross-examination: ('I think there 

were two separate contracts made, one between me and Allen and Murray 
(for my part of the land), and one between my mother and father and 
Allen and Murray. . . . I really don't lrnow whether there mere t ~ o  
contracts or not. That's the truth. for sure. I think there mere two." 

Mrs. Sermons testified : "I remember the time the contract was 
made. I have never seen the contract since the day the land was sold." 

"The court found as a fact that the contract in questicn, in the posses- 
sion of the plaintiff, had been lost, and that a diligent search for i t  had 
been made, to which tlie defendants excepted." 

We agree with counsel for defendants that the foregoing was not 
sufficient to warrant the introduction of secondary evidence to prove the 
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contents of the written instrument. dvery  T. Stewart, 134 N. C., 287, 
where this question is exhaustively treated in  an  opinion by Associate 
Justice Walker. The only positive evidence of the loss of the contract 
here sued upon v a s  the testimony of Mrs. Sermons to the effect that she 
had not seen the contract since the day of sale. The  rule applicable in  
such cases is stated in 1 Greenleaf on E~ridence, see. 558 (16 ed., sec. 
563 b) ,  as fo l lom:  "It  seems that in general the party is expected to 
show that  he has in  good fai th exhausted, in a reasonable degree, all the 
sources of information and means of discovery which the nature of the 
case n-odd naturally suggest, and which were accessible to him." See, 
also, Green 1 % .  Grocery Co., 159 R. C., 118, and Thompson ?I. Lumber 
Co., 168 N. C., 228. 

I t  will be obser~ed that  the court's finding only established the loss 
and inability, after diligent search, to locate the plaintiff's copy of the 
contract, K O  notice was served on the defendants, prior to the trial, to 
produce their copy. The cause Tvas then being tried in Craven County, 
and the defendant Allen lives in Wake. "Generally, if the party dwells 
in another town than that in which the trial is had, a service on him (to 
produce papers) at the place where the tr ial  is had, or after he has left 
home to attend the court, is  not sufficient." Beard e. R. R., 143 N. C., 
141. 

The other exceptions are not likely to arise on another hearing, and 
we shall not consider them now. 

S e w  trial. 

T. S. SOUTHGATE v. B. M. ELFENBEIN ET AL. 

(Filed 27 September, 1922.) 

1. Deeds and Conveyances-EjectmentReservations in Deed-Burden 
of Proof. 

The burden is on the defendant in ejectment, claiming that the locus in 
quo is within the exception of the plaintiff's deed, both claiming under a 
common source of title, to show that it is, in order to maintain his defense. 

2. Same-Evidence-NonsuitQuestions for Jury-Trials. 
The plaintiff and defendant in ejectment claim* under a common 

source of title, and the defendant relied upon the contention that the locus 
in quo was within the reservation of the plaintiff's deed, and the reserva- 
tions were not set out in plaintiff's deeds by particular metes and bounds, 
but incorporated therein by reference to other deeds, which were not 
offered in evidence: Held, the case was one for the jury, and defendants' 
motion as of nonsuit upon the evidence was improperly granted. 
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APPEAL by plaintiff from Cranmer, J . ,  at June  Term, 1922, of 
CARTERET. 

Civil action to quiet title, subsequently converted into an action of 
ejectment, and to recover  damage^ for an alleged trespass. 

At the close of plaintiff's evidence, on motion of defendants, there 
was a judgment as of nonsuit, from which the plaintiff appealed. 

Julius F. Duncan for plaintiff. 
C.  R. Wheatly for defendants. 

STACY, J. On the hearing it was admitted that plaintiff and defend- 
ants claim title to the locus in quo from a common grantor, Isaiah 
Mason. 

I n  deraigning plaintiff's title, he offered in evidence certain deeds 
covering the property and describing it by metes and Founds, but con- 
tainii~g two exceptions to lands previously conveyed by 1-saiah Mason to 
Ephream Willis and to W. P. Mason. The defendants claim the lands 
under Epliream Willis and W. P. Mason, and thus under the exceptions 
in the plaintiff's deeds. But these deeds, under which the defendants 
claim. vere not offered in eridence. The correctness of the nonsuit, 
therefore, depends upon whether the plaintiff or the defendants had the 
burden of showing that the disputed land lay outside the excepted 
territory. 

This identical question was before the Court in the case of Gudger 
v. I l ~ n s l e y ,  82 N. C., 488, xhere it was held: ''In ejecatment, where a 
party relies upon a reservation in a grant to support his title, the onus 
is on him to show that the land claimed is embraced within its terms." 
And in Rernhardt v. Brown, 122 N.  C., 590, i t  was said "The defend- 
ants except because '5,000 acres being excepted from the grant, under 
which the plaintiffs claim, the burden is on the plaintiifs to show that 
thc land sued for is not the excepted part.' The law is well settled 
otherwise. 'The locus in quo being within the boundary of plaintiffs7 
deed, and defendant claiming under exceptions in said deed, it is clear 
that it is incumbent on him to bring himself within the exceptions by 
proof,' " citing Steel Co. v. Edwards, 110 N.  C., 353, and Gudger v. 
Hensley, supra. Again, in  Lumber Co. v. Cedar Co., 342 N. C., 422: 
"It may now be taken as settled law that a party clainling land to be 
within an exception must take the burden of proving it," :iting a number 
of nutliorities. See, also, Bright v. Lumber Co. (a t  this term), and 
cases thcre citcd. Bowser v. Wescott, 145 N .  C., 61; Currie v. Hawkins, 
118 N. C., 598. 

Under the foregoing principle, it follows that his Honor should have 
submitted the question to the jury, and that the motion for judgment as 
of nonsuit should have been overruled. 
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I t  m a y  be well to  note t h a t  t h e  exceptions i n  question were not set out  
i n  the  plaintiff's deeds by  part icular  metes a n d  bounds so a s  t o  show 
upon  t h e  face of the  instruments  t h e  internal  as  well as  t h e  external 
limits a n d  bounds of t h e  property conveyed. T h e  ent i re  property was  
covered by  the  general description i n  t h e  deeds, bu t  t h e  exceptions were 
incorporated therein only by  reference to  other deeds. Brown v. Rick- 
ard, 107 N. C., 645. 

T h e  judgment  of nonsuit mill be set aside, a n d  t h e  cause referred t o  
anothe; jury. 

Reversed. 

D. S. JONES ET AL. v. CITY OF NEW BERN ET AL. 

(Filed 27 September, 1922.) 

1. Schools - Bonds - Taxation - Municipal Debts-Election-Board of 
Trustees of New Bern Academy-Statutes-Amendatory Act. 

The board of trustees of New Bern Academy, incorporated by 7 George 
III. ,  and recognized by legislation in  North Carolina by amendment from 
time to time, and given powers incident to boards of this character for 
issuing bonds, as well as  plenary powers in the management of the school, 
found i t  necessary in stringent financial times to borrow money a t  various 
times from banks in  order to keep the schools going. Upon the presenta- 
tion of the matter to the board of aldermen of the city, an election was 
had upon the question of issuing bonds to take up the debt, in accordance 
with the Municipal Finance Act of 1921, and the proposition mas approved : 
Held, the said board of trustees is a n  official board of said city, and its 
debts are  the debts of the city, C. S., 2937; and the bonds issued by them 
to take up the indebtedness created before 5 December, 1921, and approved 
by the voters, a re  a valid obligation of the city, under the amendment of 
chapter 106, Extra Session of 1921, to  C. S., 2937 ( 2 ) ,  authorizing munici- 
palities to fund or refund their indebtedness. See C. S., 2787, 2960 ( 2 ) ,  
2937 ( 1 ) .  

2. Schools - Bonds - Taxation-Municipal Corporations-Necessaries- 
Elections-Ratification, 

Where a school board of trustees has borrowed money, and an election 
is  regularly called to  vote upon the question a s  to taking up the debt by 
a bond issue, the approval of the voters a t  the election afterwards so 
held is  a ratification of the previous act of the school board, C. S., 2938, 
and renders unimportant the question a s  to whether the money had been 
borrowed for necessary purposes. 

APPEAL by  plaintiff f r o m  Culvert, J., a t  September Term,  1922, of 
CRAVEN. 

T h i s  was  a controversy submitted without  action upon  a case agreed. 
T h e  board of trustees of t h e  N e w  B e r n  Academy was incorporated b y  7 
George III., 3 November, 1766, a n d  amended since b y  Laws  1883, ch. 
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117;  Laws 1887, ch. 135. By Laws 1899, ch. 547, tlic. bosrd of trustees of 
S e w  Rern Acadeniy mas constituted the board of trnsters for the S e w  
Bern Graded Schools, and ~ c s t c ~ l  \Tit11 "powcr to employ and f i ~  the con-  
pensation of superintmdcilts for said schools and sue1 teacher> as arc  
ncce,mtry, and to do all snch acts as arc  ilect3ssary to carry 011 said 
schools." B y  this last meritionetl act prorision \ \as also nlatlc for liold- 
ing an election to rote on a spccinl t a s  of 121 5 cerits on lie $100 for said 
schools. 

Rv  Pr iva te  L a m  1907, ch. 52, "The Board of Trnstces of tlic Sm- 
Bern Graded Schools" \\-as incorporated n i t h  the nsn:l poners, mid a 
lvo~is io l l  was made that  "A1ll special city school taxes ant1 all pllblic 
school funds d c r i ~ e d  from thrx S ta t r  and county for thc. use ailtl lw~icfit 
of wid ichools shall 11c paid to tlic treamrer of the said hoartl of trnrtcei: 
of the h-cw Bern Graded Schools for tlic. n3e mid belief t of .aid grndcd 
sc l~ool~";  and further. "That said board of trustees sllal have entirc arid 
esclnsirc control of the said grailcd schools in t h ~  ?it:' of Yen- &rn ;  
sliall prescribe rules and regulations for the go~er i imtn t  of tlie saine; 
shnll employ, prescribe the ql~alificatio~is, and fix the compenqation of 
a11 oficers a i d  teachers in the .aid gradcd schools; shall i rrangc a proper 
clollrsc of study, and shall exercise such otlier po~vcrs as shall be neces- 
sary for the proper control and operation of the said schools," a n d  ~ i n d e r  
the authority of Private Laws 1909, ch. 324, an  electior~ v a s  ordered by 
which an additional special tax of 735 cents per $100 w l s  roted for said 
schools. 

I33 the authority of Pr iva te  Laws 1913, rh. 176, another election was 
held, ill \vhicli an  additional tax of 10 cents per $100 ~ w s  r o t d ,  a i d  the 
city of Nex- Rern n-as authorized to issur> $40,000 in bonds for said 
~chools, of wliich amonnt $20.000 was issued, and, as provided in the 
act, tlie mouey was paid over9 to tlip board of truqtees in such manner 
airtl for siwh uses and purposes in the building ant1 cqnipment of hliild- 
ines and in the mainterlance of the schools as said board directed. 

Tn the beginning certain propcrtp n7as given to the hoard of t n~s t ccs  
of the Kew Bern Academy, and from tinw to time property has beeir 
r e c r i ~ e d  by gift, bought, ~nortgagcd,  and sold m ~ d  debt:, contractrd aiitl 
pai'l during the 156 years siiicc the board v a s  incorporated, ant1 ilr all 
this time the power of the boarcl to do these things has L e n  unquestioned. 

During the recent MTorld V a r  the expenses of operating the gr:rtletl 
vhools in said city greatly increased, and the board of trustees, to keep 
t l i ~  ~chools open, Tvas coinpelled to anticipate the collrctioli of taxes 1)y 
borrowilig money from the banks of the city. Loans wsre duly author- 
i ~ e d  by the board, a i d  notes gireil for the aiilouiits borrcwcd which Iiavt. 
been renened from time to time. These loans within a 'ew .pars aggre- 
gated $30,000, a i d  it ~ m s  decmetl impractical to pay  he indebtedness 



N. C.] FALL T E R M ,  1922. 133 

out of the current revenues, which are barely adequate to pay current 
expenses. The  board of trustees presented the matter to the board of 
aldermen of the city of S e w  Bern, and the board of aldernlen duly 
authorized the issuance of $30,000 of funding bonds of the city of S e w  
Bern, for paying the debt of the board of trustees of the S e w  Bern 
Graded Schools incurred as above stated. Section 5 of the ordjnance 
proridrs:  "This ordinance shall take effect when approved by the voters 
of the city of New Bern a t  an election as p r o ~ i d e d  by the Nunicipal 
Finance Act of 1921." 

A new registration was ordered, and a notice of election duly giren as 
required by law, and the electioll x i s  held 16 May, 1982, a t  which a 
major it^ of the qualified 1-oters of the city authorized the issnance of 
said bonds for the aforesaid purpose of paying the debt of the S e w  Bern 
Graded Schools. The  result was duly canvassed, declared, and pnb- 
!ished, and pursuant thereto the board of aldermen h a r e  levied a tax 
sufficient to pay the principal and interest of eaid bonds, and is preparing 
to advertise and sell the same. 

The  validity of said bonds and the levy of said tax mere submitted to 
the court, after a controversy without action in the manner required 
by law. 

The  case coming on before the court upon the case agreed, the court 
adjudged that "said $30,000 refunding bonds of the city of New Bern, 
K. C., for paging the debt of the SPIT Bern Graded Schools, and the 
annual tax to pay the principal mid interest of eaid bonds, approved by 
a. majority of the qualified rotcrs of said city at an election held 011 

1 6  May, 1922, a rc  ~ a l i d ,  and it is ordered that said bauds be issuetl in 
accordance v i t h  lam, and that said tax be annually l c v i ~ d  and c o l l ~ t c d . "  

The plaintiff in this action is a resident, voter, property owner, and 
taxpayer in said city, and has instituted this action on his own behalf 
and that of all other residents, voters, property ovners, and taspayers 
of said city. The defendants arc  the board of aldermen of said city, 
the mayor, city clerk, treasurer, and city tax collector. From said judg- 
ment the plaintiff appealed. 

TI'. D. XcTver f o r  plaintiff. 
R. A .  S u n n  for defendants .  

CLARK, C. J. The  facts beiug agreed, the olily assignment of error 
is to the judgment. The  plaintiff contends that  the debt is not "a debt 
of the municipality" w i t h  the meailing of C. S., 2937 ( 2 ) ,  as amended 
by Laws 1921, Extra  Session, ch. 106, which authorized municipalities 
"to fund or refund a debt of the municipality incurred before 5 Decem- 
ber, 1921." The defendants contend that  the board of trustees of the 
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Nen- Bern Gradcd Schools is an official board of said city, and its debts 
are debts of the city, and, therefore, the debts proposed to be funded by 
nlenns of said bond issue are debts within the meaning of subdivision (2), 
C. S., 2937. 

The city government collects the school taxes and pays over the money 
to the school trustees, whose duty it is to maintain the schools, and if 
necessary, borrow money for that pnrpose in anticipaiion of the collec- 
tion of taxes. Otherwise, at  times it would be nwcss,irp to close down 
the schools. 

C. S., 2787, provides that the city shall have the pomw "to appropriate 
the money of the city for all lawful purposes." C. 8.. 2960 ( 2 ) ,  reads : 
"The authorization of bonds by a municipnlity shall be deemed to be an 
appropriation of the maximum authorized amount of the bonds for the 
purposes for which they are to be issncd." C. S., 2937 (1). provides: 
"A municipality mny issue its negotiable bonds for any one or more of 
the follo~ving p ~ r p o ~ e s :  (1) For any purposes or pnrpose for which it 
may raise or appropriate money, except for current expenses," and 
Public Laws 1921, ch. 133, last paragraph of section 2 reads: "Bonds 
hereafter issued by or on behalf of any school district may be issued in  
the name of such corporation or in the name of any in2orporated official 
board or body authorized to issue said bonds, or in such other manner as 
may be authorized by lam." 

The schools of the city owe $30,000, and the city is 1.able for the debt. 
The trustees of the school and the board of aldermen deem it better to 
fund with city bonds than to pay it out of current reverues. Ordinances 
were duly adopted to that effect, the question mas submitted to the voters, 
the election regularly held, and a majority of the qua1 fied voters of the 
city voted in favor of issuing the bonds and levying t'ie tax to pay the 
same. C. S., 2787, provides that the city may appropriate money for all 
lawful purposes, and under C. S., 2960, these bonds were authorized as 
an appropriation for the purposes for which issued. A municipality 
may issue bonds, C. S., 2937. 

When the bonds to be issued are not for necessary expenses, then the 
ordinance must be approved by the voters at  an election as provided in  
the Municipal Finance Act, C. S., 2938. This has been done. Even if 
the board of trustees had no power to contract the debt in the administra- 
tion of the schools without first having the sanction of the voters 
expressed in  an election, they have ratified and confirmed the issuance 
by their vote in the election of 16 May, 1922. Hammond v. McRae, 182 
N. C.. 747. 

On consideration of that case, we think it is unnecessary to cite fur- 
ther authority, and the judgment of his Honor is 

Affirmed. 
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TOWN OF ROANOKE RAPIDS v. JOHN L. PATTERSON. 

(Filed 27 September, 1922.) 

1. Taxation-Time of Listing Property. 
I n  1919 the taxpayer was required to list his taxes on the first of May, 

and by Public Laws 1919, ch. 84, sec. 8, all property was required to have 
been listed as  of 1 January for the years 1920, 1921, 1922, 1923, upon the 
valuation of May, 1919. By ch. 1, sec. 1, Extra Session of 1920, the 
valuation of 1 May, 1919, was approved and accepted for the years stated, 
and by sec. 8 of ch. 1, Extra Session of 1920, except for the purpose of 
taxation of the year 1920, the taxes were required to be listed 1 May, that  
is, those of 1921, etc. : Held,  the language of these acts is unambiguous, 
leaving nothing open to construction, and requires that  for the year 1920 
the tax on property was to be charged on the tax books as  of the first 
day of the year. 

2. Same--Domicile. 
Under the provisions of our statutes, all personal property and all 

taxable polls shall be listed by the taxpayer in  the township in which 
he resides, the residence in such instances being interpreted as  the place 
of domicile. 

3. Same-Residence-Bnimus Manendi. 
The words "domicile" and "residence" are  not, in accuracy, convertible 

terms, the former being a person's fixed and established dwelling place, 
a s  distinguished from his temporary, although actual, place of "residence," 
the former implying both his physical presence in a particular locality 
and his intention to make this locality a permanent abiding place, both 
a s  to actual residence or occupancy and a s  to the animus  manendi.  

4. Taxation-Change of Domicile-Place Where Taxes Are Due. 
Where a taxpayer has listed his property for taxation in May, 1919, in  

the township of his domicile, and a few days prior to  1 January, 1920, 
has made arrangements and intends to move his domicile to another town- 
ship, but does not actually reside there until 3 January, 1920, his taxes 
a re  due and payable a t  the place of his former domicile, or the township 
from which he has removed. 

APPEAL by  defendant f r o m  Allen, J., a t  M a r c h  Term,  1922, of 
HALIFAX. 

T h e  issue was  answered by  t h e  j u r y  i n  favor  of t h e  plaintiff, a n d  
f r o m  t h e  judgment  rendered t h e  defendant appealed. 

George C. Green for plaintiff.  
W .  E.  Daniel, Travis & Travis, and Dawiel & Daniel for defendant. 

ADAMS, J. O n  1 J a n u a r y ,  1920, t h e  defendant h a d  s i tua te  i n  the town 
of Roanoke Rapids  real  property of t h e  value of $2,700, and  owned 
personal property of t h e  value of $21,321. T h e  plaintiff levied f o r  t h a t  
year  a t a x  of 85 cents on property valued a t  $100. Upon t h e  defendant's 
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refusal to pay the tax assessed against his property, the  lai in tiff brought 
suit and recovered judgment. The  appeal inrol~,es the tn-o 
whether the owner was required to list hiq p r o p ~ r t y  as of 1 January ,  
1920, and if so, whetlier at that time the deferltlant n a s  a resirlent of 
Roanokc Rapids. I n  1919 the taxpayer filcd his rerific.11 statement with 
the list-taker on 1 May;  but the nest year it was not SO. Special 
machinery v7as prorided by the Revaluation Alct. ",111 real property 
slid1 he ralued as of 1 Nay ,  1919, and when sllch ra'uation has been 
complet~d,  it shall bccornc the value to be nsed for all tax purposes for 
the years 1920, 1921, 1922, and 1923. *Ill personal property shall be 
listed as of 1 Janua ry  in each year, and from and after the conlpletion 
of thc reraluation herein provided for all real property shall b~ listed 
as of 1 Janua ry  of each year." Pnblic Laws 1919, ch. 84, see. 6. See 
sees. 19, 21. '(The assessment of valuation of property, made ~ lnde r  
pro7-isions of chapter 84 of the Public Laws of 1919, is hereby approred 
by the General Assembly and adopted as  the basis for the levy of tax 
rates by the State, and by all snbdivisions of the State for which taxes 
are leried for the year 1920, and the raluation of real property so fixed 
shall be adopted for the years 1921, 1922, arid 1923, except as such 
valuations may be hereafter changed according to law. ' Public Laws, 
Extra Session, 1920, ch. 1, sec. 1. "The tax upon all real and perqonal 
property shall be charged upon the tax books for the y x r  1920 against 
the owners of such property on 1 January ,  1920, in accordance with the 
intent and purpose of chapter 84 of the Public L a w  of 19i9 ,  and when- 
el-er in said act there is any provision requiring property to he listed for 
taxation after the year 1920 on 1 January ,  that  such pro~is ions  are 
herebv amended by substituting in lieu thereof the words '1 May,' to the 
end that  all personal property may be listed, and all real property 
relisted as of 7 May after the year 1920, nnder the r d e ~  ant1 req~~lnt ions  
as may be hereafter prorided by the General .lssembly." Public Lams, 
Extra  Session, 1980, see. 8. I n  these statutes the leg slatire intent is 
clearly indicated; the language is unambiguous, and rrsort to extrinsic 
aids to construction is not required. The  conclusion is  ~uaroidable  that  
for the w a r  1920 the tax 011 p r o p u t y  was to be charged on the tax books 
as of the first clay of the year. The  time for listing property since 1920 
is designated in Public Laws, Ex t ra  Session, 1920, ch. I ,  sec. 8, u l p r a .  

The  law provides that  all personal property and all taxable polls shall 
be listed in the township in which the person so charged resides. Ordi- 
narily this is the place of domicile. Hall u .  Fayetteville, 115 N .  C., 281. 
Thc  question of the defendant's domicile was submitied to the jury. 
H i s  counsel requested the instruction that  if i t  was his intention to 
terminate his legal domicile in Roanoke Rapids on 31 December, 1919, 
and to transfer it to Rosemarj, and in pursuance there'lf removed with 
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his fanlily from Roanoke Rapids on tlle morning of 3 January,  and 
thereafter listed his personal property in Rosemary, he was not a resident 
of Roanoke Rapids on the first of January .  This instruction his Honor 
declined, and charged the jury that  both an intention or purpose and 
the consummation of such purpose Twre necessary to effect a change of 
domicile. When accurately used, "domicile" and "residence" are not 
convertible terms. Domicile is a person's fixed, permanent, established 
dwelling-place, as distinguished from his temporary, although actual, 
place of residenc~. S a l e m  c. Lyrne, 29 Conn., 74;  Reyno lds  v .  Cot ton  
Jfills, 177 X. C., 412; TT'heeler c. Cohb,  7 5  S. C., 2 1 ;  H o r n e  v.  H o r n e ,  
31 S. C., 99. Domicile implies both physical presence in a particnlar 
locality and an intention to make such locality a permanent abiding 
place-both a residence and tlle a n i m u s  m a x e n d i .  The  defendant's own 
testimony is to the effect that  he acquired his domicile a t  Roanoke 
Rapids in 1901, and is, moreover, substantially an admission that he 
made no change of domicile or residence until 3 January,  1920. By 
careful examination of the record, we are satisfied that the defendant's 
exceptions should not be sustained, and that the appeal presents 

No error. 

J. B. COLT COMPANY v. MRS. 0. R. TURLINGTON. 

(Filed 27 September, 1922.) 

1. Contracts, Written-Effect of Signature of Party-Vendor and Pur- 
chaser. 

One havmg sigiied a written contract is presumed to have read and 
agreed to it, and ordinarily is bound by its terms. 

2. Same-Par01 EvidenceEvidence-Trials. 
Where the purchaser has signed with the vendor's selling agent a con- 

tract for the sale of goods, in this case a heating and lighting plant, 
naming the contract price in a certain sum, restricting the terms of the 
contract to those therein stated. and expressly excluding any representa- 
tion the agent may malie not included in its written terms, parol evidence 
on the purchaser's behalf, in the absence of fraud or other equitable 
defense that would avoid the contract, tending to show that the agent, as 
a part of the consideration, had agreed for his principal, that the price 
named included other obligations of the principal, in this case the installa- 
tion of the plant, is incompetent as contradicting the terms of the writing. 

3. Same-Waiver-Burden of Proof. 
\\'here the purchaser is excluded by the written terms of his contract 

from showing, by parol evidence, other obligations the agent of the seller 
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had agreed to for him, as principal, the burden of proof is on him to show 
that the agent had a right to waive the written terms of the contract, if 
he relies thereon as a defense in an action brought to recover the contract 
price. 

A \ r r ~ i r ,  hy plaintiff from C n l v e r f ,  J. ,  at February Term, 1922, of 
HIRSFTT. 

011 1 October, 1917, the parties entered into a written contract for 
the p~irchaw hp the defendant of a heating and lighting plant. The 
plaintiff bronpht snit to recowr the contract price of $206.25, with 
interest. The defendant admitted the execution of the written instrn- 
ment, and allegcd that the plaintiff rerhallp contracted to inrtall the 
spstcm at hcr home and had failed and refused to do so. TTncler an 
instrnction of the court to a n s m r  the first issue nothing if they found 
the fact. to be as testified to, and to consider the evidence as to the 
sccond, the jnrp found that the defendant was not indebted to the plain- 
tiff, and that the plaintiff mas indebted to the defendant in the sum of 
$8.26-$5.26 for freight and $3 for hmlling the plant from the station 
to the dcfrudant7s house. From the judgment rend9red the plaintiff 
appealed. 

Y o ~ t n q ,  Rrst Ce. Yozing f o r  p l n i n f i f .  
C l i f ford  8 Townsend  f o r  defendant .  

.In.ms, J. The defendant admitted the execution of the written con- 
tract, which n7as introduced in evidence. *Imong other stipulations 
therein are these: "This order shall become a contract bet~wen the 
purchaser and the company upon acceptance thereof in the space below 
by one of the officers of said company; it being understood that this 
statcment, upon such acceptance, covers all of the agreements between 
the pwchaser and the company, and that no agent or representative of 
the company has made any statement or verbal agreement modifying or 
adding to the terms and conditions herein set forth. I1 is further under- 
stood ;hat upon acceptance of this order, the contract so made cannot be 
canceled or revoked by either party, nor may it be altered or modified by 
any agent of the company, or in any manner except by agreement in 
writing between the purchaser and the company act,ng by one of its 
officers." The defendant did not allege fl-aud or mistake, or any other 
equitable defense in her answer, but alleged only the plaintiff's breach 
of contract to install the machinery. For the purposcb of showing such 
breach, the defendant was permitted to offer proof that the plaintiff's 
agent delivered to her an unsigned paper-writing and told her it was a 
copy of the written contract; and that this paper contained the item, 
"Installing, $35," which is not in the original order. fihe mas permitted 
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to introduce also certain of her letters addressed to the plaintiff charging 
it with a breach of contract in failing to set up the generator and 
appliances at her dwelling. To the admission of this evidence the 
defendant excepted. 

The exception, in our opinion, should have been sustained. The 
defendant has not alleged that she is entitled to the cancellation of her 
contract on the ground that she was deceirecl by the plaintiff's agcnt, 
and thereby lulled into security. Having signed the contract, she is 
presumed to hare  read it. and is bound by its terms. Delllnger v. Gi7- 
lespie, 118 N .  C., 737; Gri f in  U. Lumber Co., 140 N. C., 520; Xedicine 
Co. v. Mizell, 148 N .  C., 384; Leonard v. Power Co., 155 N. C., 17 ;  
Ta?jlor v. Edmunds, 176 N. C., 327. 

Since the defendant is bound by her written contract, it is apparent 
that she cannot o f f ~ r  evidence to alter, vary, or contradict its pro~isions. 
She espressly stipulated that her written order should cover all the 
agreements between her and the plaintiff, and that the agent neither had 
made nor should make any verbal agreement modifying or adding to its 
contents. I f  the agent gave her an unsigned paper with a stipulation 
not appearing in the contract she had executed, the plaintiff Tvas not 
bound by the agent's unauthorized agreement, because not only mas the 
agent's authority limited, but the defendant in express terms assented to 
the limitation. I t  is true that a restriction on an agent's powers ordi- 
narily may be waived; but even then the burden rests on the party 
claiming the waiver to show that it was within the scope of the agent's 
authority, and i t  must be shown, not by the agent's declaration, but 
aliunde. I n  the case at bar the language used in  Jfedicine Co. v. Xizel1, 
supra, may appropriately be employed: "But it is positively stated in 
the order that there is no agreement, verbal or otherwise, affecting the 
terms of the order, except the one expressed therein, and to this the 
defendant freely assented by signing the written instrument. The well 
settled rule of law forbids him now to show the contrary by oral testi- 
mony." i l fof i t t  v. Maness, 102 N. C., 457; Taylor v. Hunt .  118 N. C., 
168; Walker v. Venters, 148 N. C., 388; Basnight v. Jobbing Co., 148 
N.  C., 350; Walker v. Cooper, 150 N. C., 129; Woodson v. Beck. 151 
N. C., 145. 

For  error in  the admission of incompetent evidence, the plaintiff is 
entitled to a new trial. Let this be certified. 

New trial. 
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JEASETTE BROTHERS COJIPAKT v. E-IOYEY & COhIl'hST ET AL.. A Y D  

MARS HILL TRUST CORII'AST, ISTERVEZIER. 

(Filed 4 October, 1022.) 

1. Contracts-Offer and Acceptance-Reasonable Tinic--Evidence-Ques- 
tions for  Jury-Trials. 

Where men of fair minds may come to differing c'onclu4ons oil the 
quehtio~l, the r e n ~ o n a l ) l c ~ ~ e i s  of the time in which all offeree must accept a 
voi~tract for thc \ale of goocls is a que.;tion kor the jur j .  when the parties 
have determined ul~on no 5pecjfic time in which the :~ccel~taiice lnust be 
made, but only that i t  be a reaionable one. 

2. S a m c U n i t r d  States  Mails. 
\There the seller of lrotatoes has ~ n a d e  an offer of sa'e for future deliv- 

ery to tlle proposed pnrc11:l~er to I)c accq)ted withi11 a rea?o~lable time 
therefrom, by m:lil, the ~)nrcl iavr 's  lcttrr of ncccy?tanc? within x reason- 
able time, and mailed to the seller before receipt of the latter's letter of 
cancellation, completes the contract. and upon the seller's breach thereof 
tlle purchaser may recorer his damages. 

3. Contracts-Offer and Acceptance--Breach-Damages 
Where the seller has breached h i i  contract of qale oi' potatoes. to have 

been delivered to the purchaser a t  a specified future t me and place, the 
measure of d:~mages is the difference betneen the c o n t i ~ c t  l~rice, and the 
market value of the potatoes a t  the time when and a t  the place where 
the goods should have been delivered by the terms of the contract 

4. Same-Instructions-Verdict-Appeal and Error-H:wmless Error. 
I11 this action, permitting a recovery by the defendant of damages for 

the plaintiff's (seller's) b r e ~ c h  of contract in the delivery of potatoes, the 
jury having awarded as  d:~mages the difference between the contract price 
and the mnrlict value, e t c ,  an instructioii that nllowrd them to include 
tlw t1rfend:lnt's low under contrncti: he had made with thirtl ljnrtieq, if 
erroncons. wnq harmless error. 

5. Co~~t~act~-B~~each-Atti~cIiment-Interve~i~r-Banks and Bnnking- 
Agency for  Collection-Principal and Agent. 

TT'llt,rc tlic defendm~t pIc:~ds and rclies on a counterc31airn for tlarnngec: 
nllcgrd to h a r e  heen canued bg the plaintiff's brench of the contract he 
h:rs qued on. :inti I I : I ~  :~ttnc.hctl here n draft of the p1:liiltiff. a rriident of 
nnot11t.r i t a te :  IIcld,  a I):iuk that has interrnied, rlniniinr the r i rht  to 
the proce~cls of the tlr:lft, c i~~ino t  ~n:~intiliu this pobition when the jury 
hare found. nnder correct i~lstniction:. upon wfficient eridence. that the 
interveninq Ir:\nk was only an  agent for rollertion. 

C i ~ i l  action f o r  breach of contract of sale fo r  wed potatoes. There  
n-as c r i d e ~ ~ c e  t c ~ i t l i ~ i g  to sllo\r tha t  ill X O T T I I ~ I ) C ~ ,  1919, W. 11. Jcaliette. 
a m c ~ n b c r  of plaintiff firm of Ellznbetli City, 3. C., ~ v a s  a t  Rwque Isle, 
J I a i ~ l e ,  mld niadc a t cn ta t i re  a g r ~ c n l c n t  nit11 t lefc~ldn~its ,  r es idmt  and 
doing busirlcss a t  N n r s  Hi l l ,  Maine, fo r  t h e  pnrcllnse of 1,100 sacks of 
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JEARETTE ti. HOVEY. 

seed potatoes at $5.60 per sack, and that the contract of sale was to be in 
writing, and $1 per sack paid thereon a t  time same was completed. The  
potatoes sold for delirery between I and 20 January ,  1920. That  pnr- 
suant to an  arrangement betn-een them over the telephone, defendants, or 
their agent, was to hare  contract a t  railroad station as plaintiff was on 
his return. That  on 6 Sorember  the nr i t ten  contract was brought to 
station by defendant's agent, and it was then further agreed that IFT. H. 
Jeanette should take same home v i t h  him to Elizabeth City and examine 
and decide on the question of acceptance, notifying defentlaiit within a 
reasonable time after his return, and also remit the prepayment of $1 
per sack. There was also an offer on par t  of defendants that plaintiff 
should ha re  option to purchase -100 additional sacks a t  the same price on 
given notice of acceptance as aforesaid. That  W. H. Jennettc, nllo had 
been in &inc on his  redd ding trip, had contracted a severe cold and n-as 
very ill from its effects, nialriilg it necesraisy for him to reinnill in Sen- 
York for six or seven days on his return journey, and he did not a r r i ~ e  
at Elizabeth City till 12 or 15 Xovember. That  there was no increase 
of the price of potatoes of any significance during November, and plain- 
tiff, considering that  the matter was in no way urgent, did not com- 
municate with defendants about the matter till 29 November, when he 
wrote and duly mailed a letter to defendants notifying them of the 
acceptance of the contract, and enclosing check for $1,100, the stipulated 
an~oun t  of the prepayment. I t  further appeared that  on 14 November 
defendants had ~vr i t ten  plaintiffs, ~r i thdrawing the offer of the 400 
additional sacks, and on 25 Sorember  defendants had mailed a letter at 
Mars Hill,  addressed to plaintiffs a t  Elizabeth City, withdrawing the 
written offer of the 1,100 sacks, but this in the ordinary course of mail 
could not and did not reach Elizabeth City for three or four days, and 
was not received until after plaintiffs had mailed their letter of accept- 
ance, enclosing the check. 

Defendants' evidence was to the effect that a t  the time the written 
contract was delivered, plaintiff had told defendant's agent that he 
would probably reach Elizabeth City by the l l t h ,  and only a reasonable 
time was to be allowed for aceeutance. That  there was no marked rise 
in the price of potatoes until 15  December, and after that  there was a 
continued advance during the selling season. The evidence further 
showed that from 1 to 20 January ,  the period for delivery, the market 
r-alue of potatoes was from seven to eight dollars per sack wholesale in 
carload lots, and plaintiff could have sold all of these at from $9 to 
$10.50 per sack in  the course of his business. 

An inspection of the record shows also that  plaintiffs had sued out 
an  a t t a c h k n t  i n  the cause, and had same levikd 011 a draft ,  and its 
proceeds in  the hands of National Bank of Elizabeth City for $1,614.49, 
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said draft  having been drawn by Hovey 85 Company on Spence and 
Hollowell i n  Elizabeth City, and sent to said bank for collection by the 
Mars Hi l l  Trust  Company, and i t  appeared further that  on 30 October, 
1090, said Mars Hil l  Trust  Company mas a l lomd  to intervene and set 
np  its claim to this draft  and i ts  proceeds. And on the tr ial  offered 
evidence tending to sllow that  i t  had purchased the draft  for full value 
and was the bona fide owner of same. There mere also facts i n  evidence 
permitting the inference that  said trust company was not the owner in 
good faith, but that  i t  had received and forwarded the draft  merely as 
collecting agent for defendant. 

On isslies submitted, the jury rendered the following rerdict : 
"1. Did the plaintiff and the defendant enter into a csontract relating 

to tlic p r c h a s e  of potatoes, as alleged in the complaint ? Answer : 'Yes.' 
"2, Was  the plaintiff ready, able, and vil l inp to ccmply with said 

contract? Answer : 'Yes.' 
"3. Did the defendant wrongfully refuse to comply with said contract? 

-1iiswer : 'Yes.' 
"4. What  damages, if any, is the plaintiff entitled to recover? An- 

sx cr : '$2,265.' 
" 5 .  Was the interpleader, the Mars Hi l l  Trust  Company, the owner 

of the proceeds of draft  attached in this casc3, a t  the datcx of said attach- 
m m t  ? L1nswer : 'No.' '' 

Judgment on the verdict for plaintiffs, and defendant appealed, 
assiguing errors. 

Ehr inghaus  & S1na11 for plaintiff .  
TV. A. W o r t h  for dpfendanl.  
7'hompson K. W i l s o n  for in fervener .  

IIOICE, J. According to the evidence and contentions of both of the 
parties, the plaintiff had a reasonable time in  which to accept defend- 
ant's offer, a11d i t  i s  held in  this jurisdiction that  when men of fa i r  
niirids can come to differing conclusions upon it, the question of reason- 
able time iq for the jnry. I Iolden I ? .  Royall ,  169 X. C.,  ($76478;  Clnztse 
v .  Lre,  110 S. C., 5.72; Blaloc7r v.  ('larX., 1 3 i  N .  C., 140. I n  application 
of the principle, and iinder a proper c.hargc, the jnry 1 nve iirccssarily 
dctermiried that  tlcfelidant's offer continued to bc an  open one, and this 
being true, thc further instructioll of his Honor is in fnll accord ~ v i t h  
the authorities on the snbjcct, that if plnintifl mailed his letter of accept- 
ance a t  Elizabeth City on 20 November, enclosing chr&, and before 
notice of withdra~val received, the contract was "consummated," though 
defendants had mailed such notice a t  Mars Hil l  on the, day previous. 
Patrick v. B o w m a n ,  149 U. S., 411; Tayloe,  Appel lant ,  v .  X e r c k a n t  Fire  
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Ins. Co., 50 U. S., 390; Brayer v. Shaw, 198 Mass., 198; Wheat et al. v. 
Cross, 31 Md., 99 ; American notes to Benjamin on Sales ( 7  ed.), p. 78 ; 
Byrnes v. V a n  Trenhovert, 5th I;. Rep., 1879-1880, C. P. D., p. 344; 
Anson on Contracts, see. 51; 1st Paige on Contracts ( 2  ed.), see. 134. 

The precise case is presented in Patrick v. Bowman, supra, where i t  
was held, among other things: When an offer is made and accepted by 
the posting of a letter of acceptance before notice of withdrawal is 
received, the contract is not impaired by the fact that a revocation had 
been mailed before the letter of acceptance. 

And in  Wheat, etc. v. Cross, supra, in facts not dissimilar to those 
presented here, i t  mas held: "That until notice of withdra~val actually 
reached the vendor, the offer was continuing and the acceptance thereof 
by him completed the contract." 

And stating the rule generally prevailing on the subject in Paige on 
Contracts (2  ed.), sec. 134, it is said: "Revocation of an offer which 
has been made to some specific individual must in the absence of a 
statute be communicated to the offeree before the offeree has accepted 
such offer in order that such revocation may have any legal effect. X 
revocation sent by mail or telegraph is ineffectual as a general rule 
until received by the offeree." 

And the issue on damages has also been decided under approved prin- 
ciples: The difference between the contract price and market value at 
the time when and place where the goods should have been deli~~ered by 
the terms of the contract. Richardson v. Woodru7ff, 175 N. C., 52 
(plaintiff's appeal) ; Tillinghast v. Cotton XilZs, 143 N. C., 265;  
Hosiery Nills  a. Cotton .,lfills, 140 N .  0., 452. 

True, in certain arprcts of the case the jury, on this issue, was allovrd 
to consider a loss of profits on resale in the Elizabeth City market, pro- 
vided the pertinent conditions were known to vendors, and plaintiffs 
were unable to procure other potatoes for resale in the usual course of 
their business, and there seems to be facts in evidence to justify the sub- 
mission of that view under the principles approved in Gardner a. Tel. 
Co., 171 K. C., 404, and other like cases. But the damages were clcarly 
awarded by the jury under the lower estimate and by the difference in 
the contract price and market value as heretofore stated. 

As to the claim of the intervener, there were facts in evidence per- 
mitting the inference that the Mars Hill Bank took and held the draft  
and its proceeds as collecting agent of defendailts and not as owner, and 
this view being accepted by the jury, its claim has been properly dis- 
allowed. Worth Co. v. Peed co., 172 N.  c., 335; Davis v. Lumber co., 
130 N. C., 174. 

We find no error to appellant's prejudice, and the judgment on the 
verdict is affirmed. 

No error. 
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W. J. ROEBUCK r .  BOARD OF TRUSTEES O F  ROBEiRSONVILLE. 

(Filed 4 October, 1!)22.) 

1. Schools - School Districts - Constitutional Law - Statutes-Amend- 
inents-Bonds-Taxation. 

Where a school district has bern defined as to its I~olmdaries, etc., and 
created under the pro~isions of n statute wl id  before tlle atloption of the 
:rmrmlnient to our State ('onstitution, Art. 11, scc. 29. :.nd which anthor- 
ized a bond issue in a certain sum, a statute passed sincc the adol~tion 
of this constitution:ll n ~ l ~ c n d ~ n e n t  aulliorizi~~:: an increil:;e of tlie I~ontls to 
be irsucd, upon the a i ~ l ~ r o r a l  of the rotws according to the statutory 
amtwdment, does not contrnrrlie the constitutional :tru~ndment as to 
"estahlisliinji or cha~lgini: the lines of school districts, ' thc l i ~ ~ e s  t1stnl)- 
lished under the prior valid statute remaining the samrL. 

2. Same-Elections-Approval of Voters. 
Where the only purpose of a statutory amen(1inent to an act p n s ~ d  

prior to the adoption of Article 11, section 29, of our 12onstitution ik to 
authorize an increase in the amount of bonds to be ifsurd by :L icllool 
district for school purposes, upon tlle adoption of the statutory amnld- 
mcnt by the voters of the district, the act of the voters in approring the 
statutory amendment is a vote to authorize and approve the issuance of 
the bonds, and to veit power in the trustees of the szhool district for 
that  purpose. 

, ~ P P E A L  by defendants f r o m  Connor.  .I., at c2ian1bers, 11 .\ugust, 1923, 
f r o m  MARTIN. 

Controversy without  action, to determilie the ~ a l i d i t y  3f a school bond 
election, submitted on a n  agreed s t x t r m e ~ ~ t  of facts.  

F r o m  a judgment declaring tha t  t h e  elwtion i n  question n.n.;: hcltl 
without au thor i ty  o r  war ran t  of law, t h e  d d e ~ l t l a n t s  duly esccpti.cl and  
appealed. 

C r i f c h e r  d? C r i f c h e r  for p l u i n f i f .  
Smith, Dunning d X o o r c  f o r  dc fendan f s .  

STACY, J. I t  appears  f r o m  t h e  facts  agreed t h a t  on 3 June ,  1922, a n  
election was  hr ld  i n  Robersorndle Graded School Clistrict, M a r t i n  
County, same hav ing  been held in accordance with the  p r o v i s i o ~ ~ s  of 
P r i v a t e  Laws  1905, ch. 204, a s  amended by  Pr iva te  Laws 1021, ch. 152, 
and t h a t  ~t said election a major i ty  of the  qualified uoters resident i n  
said district ro ted  i n  favor  of t h e  proposed bond issue of $50,000. 

Plaintiff contends in the first place tha t  the act of 1021 above nlcn- 
tiolicd is i n  conflict with h t i c l e  11, section 29, of the  S t a t e  Constitution, 
and  therefore void. T h r  Roberqonrille Graded School Distr ic t  was 
created by P r i r a t e  Laws  1905, ch. 204, i n  which the lines and  boundaries 
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of said district were specifically set out and fully described in  said act. 
This  mas done, of course, qrior to the adoption of the constitutional 
amendment in  1916 prohibiting, among other things, any local, private, 
or special legislation in  regard to '(establishing or changing the lines of 
school districts." I n  section 8 of this act, the board of trustees of said 
school district was authorized and empowered to issue bonds to an 
amount not exceeding $3,000, for the purpose of erecting or acquiring 
school buildings, furnishings, and other necessary equipment. I n  the 
ampndatory act of 1921 i t  mas provided that  this section should be 
amended by striking out i n  line three thereof the words and figures, 
"three thonsm~d dollars ($3,000))" and inserting in lieu thereof the 
words and figiires, "fifty thousand dollars ($50,000) ." 

I t  mill be notcd that the act of 1921 does not undertake to establish a 
new school district, nor to change the lines or boundaries of the one 
already existing. I t s  only purpose is  to increase the power and au- 
thority of the present board of trustees x i t h  respect to the amount of 
bonds which i t  is authorized to issue, after said bonds have been ap- 
proved by a majority of the qualified voters resident i n  the district. W e  
think i t  is clear that  this amendatory act does not fall within the pro- 
hibition of the recent constitutional amendment, non7 Article 11, sec- 
tion 29, of the Constitution. Board of Education v. Conzrs., 183 N. C., 
300; In ye Harris, 183 N. C., 636, and cases there cited. 

I t  is further objected to the validity of the bonds in question that, 
under section 4 of the act of 1921, the election of 3 June,  1922, mas not 
to authorize the issuance of the bonds with the approval of the qualified 
voters of the district, but only to rat ify and to adopt the amendment 
itself. 

Section 4 of the act is as follows: "That an  election shall be called 
by the board of trustees of Robersonville Graded School District within 
t ~ o  years after tho firqt day of March, one thousand nine hundred and 
twenty-one, and such election shall be advertised, conducted, and held 
under the rules and regnlntions set out in said chapter two hundred and 
four of the Pr iva te  Lams, session one thousand nine hundred and five, 
and a t  such election all electors of said district who wish to vote for this 
amendnlent shall cast a ballot with the words 'For New School Build- 
ings' written thrreon, and all the electors wishing to vote against this 
amrndnient shall cast a ballot with the vords  'Against New School 
Buildings' ~vr i t ten  thereon, and if a majority of all ballots cast a t  such 
election shall be 'For New School Buildings' the said chapter two hun- 
dred and four of said Pr iva te  Laws of one thousand nine hundred and 
five shall be amended as i n  this act provided, and in  case of a majority 
of all ballots cast a t  such election shall be ',igainst New School Build- 
ings,' this act shall be null and void and of no effect." 

10-184 



146 I N  T H E  S U P R E M E  COURT. [I84 

I n  the notice of election i t  mas stated that  the purpose of the election 
was to ascertain "the sense of the qualified voters of sa d graded school 
district on the question of whether the board of trustees of said Rober- 
sonville Graded School District shall issue bonds in  a sum not to exceed 
$50,000 for the purpose of erecting modern school buildings and equip- 
ment therefor." And on the ballots cast by a majority of the qualified 
votrrs resident in the district were the words "For New School Build- 
i ~ ~ g s . "  Those voting in  the minority cast ballots with the words 
"L2gainst New School Buildings" appearing thereon. The bond issue, 
beyond all peradventure, was the question upon which the electors voted. 
P e r q  v. Comm., 183 N .  C., 393. Indeed, we think i t  follows as a 
necessary coriclusion that  a ro te  to amend the act so as to increase the 
power and authority of the trustees to issue bonds i n  an  amount not to 
exccecl $50,000, for the purposes stated, was a ro te  to authorize a i d  to 
approve the issuance of said bonds. A ro te  to vest a given power i n  a n  
administrative board is a vote to approve the exercise of that  power by 
such board. 

Speaking to a similar question in  K e i t h  7:. Lockhart, 171 N .  C., 456, 
Associate Justice Hoke  said:  "MTe see no reason why, as designed by 
this last section, if i t  had hcrn otherwise valid, a majority vote for 'no 
stock lam' should not bc construed and considered as an  adequate and 
slifficient expression of approral  by the voters, authorizing the commis- 
sioners to levy a tax for the specific purpose." 

From the foregoing, and upon the facts agreed, we hold that  the bonds 
i n  question may be issued as valid obligations of the dis ,rict. 

Error.  

1,. T. GRANTHAM ET AL. V. EARL S. SLOAN EY AL. 

(Filed 4 October, 1922.) 

Injunction-Equity-Incompleted Ground Shown for Relief. 
Where a sale under the power of n first mortgage or deed of trust is 

sought to be enjoined by the first mortgagor upon the ground that the 
first mortgagee had agreed to bid in the land to be sold by his trustee, 
then lense it for a year to the second mortgagor, a purchaser from the 
first mortgagor, and give the first mortgagor a certain op ion of purchase, 
etc.: HcTcl, the carrying out of the alleged plan necessitates the sale by 
the trustee in the first mortgage which is sought to be enjoined in the 
instant suit, and there being no present equity of the plaintiff shown in 
accordailce with the contract he has set out, it  was error to continue the 
preliminary restraining order to the final hearing. 
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APPEAL by defendants from Cranmer, J., at chambers, 2 March, 1922, 
from CRAVEN. 

Civil action to restrain the sale of land under a deed of trust. 
From an order continuing the injunction to the final hearing, the 

defendants appealed. 

Moore & Dunn fur plaintiffs. 
Charles L. Abernethy and Guion & Guion for defendants. 

STACY, J. The following statement of the case will suffice for our 
present decision : 

On 12 Kovember, 1919, the plaintiffs purchased a valuable farm from 
Dr. Ear l  S. Sloan and wife, giving their notes for a part of the purchase 
price, and to secure payment of same, executed a deed of trust on the 
property, with the usual power of sale in case of default. The plaintiffs 
then sold and conveyed the farm to one C. H. Stocks, taking his notes, 
secured by a second deed of trust on the property, for a part of the 
purchase price, and the said Stocks agreed to assume payment of the 
notes given by plaintiffs to Dr. Sloan. Plaintiffs then hypothecated 
Stocks' notes with the Peoples Bank of New Bern. 

Default having been made in the payment of the notes held by Dr. 
Sloan, both by the plaintiffs, who made them, and the defendant Stocks, 
who assumed their payment, the trustee was directed to foreclose the 
first clced of trust, and to this end the property was duly advertised for 
sale. 

During the period of advertisement, and before the date of sale, i t  is 
alleged an agreement mas entered into by all the interested parties, 
whereby the plaintiffs, with the consent of the Peoples Bank, agreed to 
release Stocks from his original obligation; Dr. Sloan mas to bid in the 
property at  the sale, lease it to Stocks for the year 1022, and then give 
the plaintiffs an option at $1,000 more than the principal amount of 
their present indebtedness, allowing them six years within which to pay 
for the property in full. When this was done, '(the plaintiffs were to be 
relieved of all obligations by virtue of the notes held by Earl  S. Sloan 
and secured by the first deed of trust, as above recited." 

Pursuant to this understanding and agreement, it is alleged the plain- 
tiffs, the defendant Stocks, and the Peoples Bank executcd the said con- 
tract (though the record does not show that i t  was signed by any one), 
and the defendant Ear l  S. Sloan, in  breach of his agreement, failed and 
still refuses to execute either the option or the lease. Whereupon, this 
suit was instituted to enjoin the sale, as advertised under the original 
deed of trust, and to recover damages for alleged breach of contract in 
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fai l ing and  refusing t o  execute t h e  option and  t h e  lease a s  aforesaid. 
F r o m  tllc order  cont inuing tlie injlinction to t h c  final hearing, the  de- 
fendants  appealed. 

Upon tliesc, the  facts  chiefly relevant, we  th ink  t h e  r l s t ra in ing  order  
s h o d d  h a w  heen dissolred, a s  t h c  plaintiffs apparent l j ,  have  failed to 
nlake out  a casr  callinq f o r  a n y  cquit:tblc relief. It seems t h a t  t h e  
negotiations h a d  bet~vccn the  part i t  s were not fu11j consumniated. 
Trne ,  i t  is  nllegetl tha t  t h e  plaintiffs h a r e  released Stocks f r o m  his  
or iginal  obligation, but this  is ncgat i red by t h e  contract itself, copy of 
~vliicli  appears  i n  t h e  record, a n d  by the  fac t  t h a t  said notes a r c  still held 
by the  Pcoplcq B a n k  as  collateral secnrity. Fur thermore ,  t h e  option. 
vliicll i t  is  allcged tllc defendant r a s  to  sign, coriteliiplated a sale of the  
property by the  trustee, as  witness the  at testat ion clause "In tcetirnony 
v hercof, tht, said part ics  of the  first p a r t  have l icre~uito scxt their  hmltls 
and  seals, a n d  th i s  option sllall operate  and  take effect f r o m  and  a f te r  
tlie sale of said land,  under  t h e  deed of t rus t  heretofore execoted by 
Grantlianl and  N u r r a y  to said T. ,I. Uzzell, trustee, ant1 i s  conditioned 
on t h e  purcllase of sa id  l and  a t  such sale by t h e  said E n 1  S. Sloan. of 
the first part." 

E v e n  if t h e  tleferldant S loan  did oral ly  agree to  execute this option, 
i t s  T al idi tp  a n d  binding force n-as conditioned upon  liis purchasing the 
lalit1 a t  tlic trustee's sale; a n d  hence i t  appears  t h a t  no action would lie 
un t i l  defmilt a f te r  th i s  h a d  occurred. Should h e  f a i l  to  malie such 
pnrchnsc, t h e  plaintiff.: n o n l d  be i n  n o  position to  insist upon  t h e  terms 
of tlie option, according to tlic express provisions of t h e  alleged agree- 
ment. 

E r r o r .  

BANK OF ROSEBORO v. G. H. WATSON AND G. W. FLEMING. 

(Filed 4 October, 1922.) 

Principal and A g e n t s t a t u t e  of Frauds-Deeds and Conveyances-Pur- 
chase Price-Money Advanced Agcnt. 

Where the agent, acting mnder rerlml authority from his principal. 
l~urcliases certain timber for the latter, :md under liis pr ncipal's instruc- 
tions draws on him throucrh the bank for the purchase price and com- 
mission, and under l1ke autllorify the bank has cashed the draft,  the 
question as  to whcther thc statute of frauds requires that tlie principal 
execute a sufiicicnt writing in order to he hound for the purchase of the 
timber. has no application, arid tlic I1an1; mag recover frc~m the principal 
the  mount of the draf t  as  money it  liad advanced him for the purchaue 
of the timber, and which it 1i:rs paid the agent upon the principal's verbal 
authoiity. 
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APPEAL by defendant Fleming from Lyon, J., at March Term, 1022, 
of SALIPSOK. 

This action mas brought by the Bank of Roseboro against the defend- 
ants to recover $3,250 advanced by said bank for the benefit of the 
defendant Fleming to aid him to purchase certain timber from D. A. 
Butler and S. J. Andrews; the advancement of said funds having been 
made at the instance of the defendant Watson as agent of the defendant 
Fleming, and upon a draft drawn by said Watson on Fleming by the 
latter's authority, and cashed by the plaintiff bank. The plaintiff in 
its conlplnint alleged liability to it on the part of both the principal and 
the agent for the amount so advanced, but the jury found that Watson 
was the agent of Fleming in securing this advancement, and was not 
liable to the that Fleming alone was liable, and judgment 
accordingly. Appeal by Fleming. 

Paircloth Le. Fisher for plaintiff. 
Butler CG Herring for Fleming. 

CLARK, C. J. This action is not upon the draft nor for the recovery 
of the purchase price of the timber as contended by the defendant 
Fleming, but is for the recovery of money advanced him for the pur- 
chase of the timber at the instance of his agent, Watson. 

The defendant Fleming pleads the statute of frauds, and rests his 
defense upon the contention that he is not liable because, as he alleges, 
the subject of the action is realty, and that he is sued for the purchase 
moiley, not haring signed any n~ernorand~~m in writing making him 
liable for such purchase. 

This is a misconception of the controversy. Though the amount the 
plaintiff is askilig for is the same which Fleming mas to pay for certain 
timber ($3,250). and $250 of this was to go to his agent, Watson, Flem- 
ing's liability arises from the advancement of the $3,250 by the bank, at  
the inqtauce of Watson, who represented to the bank, as the jury finds, 
"that he nas acting as the agent for Fleming at the time of malting the 
deed and drawing the draft." 

The evidence is that Watson asked Fleming to make sufficient advance- 
~ncrlt of funds to enable him to procure a deed from Butler and Andrews, 
and Fleming directed Watson to go to the plaintiff bank and ask it to 
advance the $3,250, out of which to pay $3,000 for the timber and to 
pay Watson $250 for his services, and to say to the bank that he, Flem- 
ing, would honor a draft for the $3,250 drawn on him with deeds 
attached, through his local bank. 

The deed for the timber v-as executed by Butler and Sndrews to 
Watson, then from Watson and wife to Fleming, and both deeds were 
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attached t o  t h e  d r a f t  a s  directed b y  Fleming,  bu t  when t h e  d r a f t  reached 
Fleming's bank t h e  pr ice of t imber  h a d  dropped, a n d  h e  refused payment  
of t h e  d ra f t ,  a n d  without  reimbursement to  t h e  plaintiff f o r  i t s  out lay 
and  trouble. 

T h e  s ta tu te  of f r a u d s  h a s  n o  application. I t  is  s imply t h e  case where 
the  money wi th  which t h e  t imber  h a s  been pa id  f o r  was advanced by  t h e  
bank upon  a d r a f t  on  Fleming,  d r a w n  by  Watson  upon  Fleming's 
authori ty .  T h e  j u r y  hav ing  found  t h e  agency, there c a n  be  n o  question 
a s  to  t h e  l iabi l i ty  of t h e  p r inc ipa l  a t  whose request, and  a t  whose in-  
stance, t h e  d r a f t  mas drawn.  W e  find 

N o  error. 

T H E  T. C. MAY COMPANY v. THE RIENZIES SHOE COMPANY. 

(Filed 4 October, 1922.) 

1. Contracts-Offer-Acceptance-Vendor and Purchaser. 
An essential element of a bindinq colltract for the sale of goods is the 

offer of sale by the one party and the acceptance of its terms by the other ; 
and when the offer is communicated and shows an intent to assume 
liability, and is  so understood and accepted by the party to whom i t  is  
made, i t  becomes equally binding upon the promissor and promissee. 

a. Same--Silence-Evidence of Confirmation. 
The acceptance of an offer of the sale of goods may be established by 

words or conduct of the offeree showing that  he meant to accept it  accord- 
ing to i ts  terms; and while ordinarily the mere silence of the offeree will 
not amount to his assent, i t  may otherwise be construed when such silence 
is under circumstances that  would justify the reasonable inference of its 
acceptance. 

3. Same--Traveling Salesman-Principal and  Agent. 
The term "traveling salesman" generally implies one who takes or 

solicits orders for goods in behalf of his principal, and forwards them to 
his principal for approval or rejection; and where a person has only 
represented himself as  such to the buyer of goods and t l ~  sale mas accord- 
ingly made on this authority, the consent of the principal must in some 
sufficient way be evidenced for the purchaser to establish the contract as  
one binding upon him. 

4. %me-Evidence-Nonsuit-Questions fo r  Jury-Trials-Apped and  
Error .  

Where there is evidence that the ~ u r c h a s e r  of merchmdise has placed 
two orders with the traveling salesman of the seller, in February, one for 
immediate shipment and the other for Ju ly ;  and by custom the seller 
was allowed eight or ten days for acceI)tance, and the seller, having 
shipped the first order and received payment, has written in Junc for the 
financial statement from the purchaser, promising attention, and opening 
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up an investigation of the seller's responsibility, resulting in carlcellation 
of the July shipment; and thereafter, in August, the seller has shipped the 
goods at advanced prices, claiming it mas a new order for the goods: 
Hcld ,  the evidence raised an issue which should be answered by the jury, 
and the seller's motion of nonsuit in  the purchaser's action to recover the 
difference between the contract price and the advanced prices charged 
should have been denied. 

APPEAL by defendant irom Allen, J., at October Term, 1921, of NASH. 
The plaintiff is a corporation conducting a mercantile business at 

Spring Hope, and the defendant js a corporation organized and existing 
under the lams of Wisconsin. 

On 6 February, 1919, the plaintiff gave the defendant's salesman two 
orders for shoes. The first ($93.60) mas shipped, payable 45 days net, 
on 11 April, and mas paid by the plaintiff on 24 June. The plaintiff 
alleges that to the orders mas attached a slip of paper which mas as 
follows : "We protect you. If we can reduce prices before this order 
is shipped, me will bill these shoes at the reduced prices. I n  considera- 
tion of this guarantee, no part of this order is subject to ca~icellation. 
(Signed) The Menzies Shoe Company, Milwaukee. Wisconsin"; that 
the shoes, for which the second order mas given, vere to be shipped 
25 July, and that the defendant in breach of its contract delayed ehip- 
ment until the fall, and refused to ship on open account as agreed; that 
the shoes were billed to the plaintiff at  a pricc higher than that agreed 
on, and that the plaintiff is entitled to recover of the defendant the 
difference between the price which the plaintiff paid and the original 
contract price. The bills for the shoes shipped in the fall were paid by 
the plaintiff through the First National Bank of Spring Hope, and after 
making payment to said bank, the plaintiff issued a summons against the 
defendant and filed a complaint alleging that the defendant had not 
shipped the shoes described in the second order of 6 February at the 
prices agreed, and that the defendant was indebted to the plaintiff by 
reason of the defendant's breach of contract in the sum of $1,168.70. 
The plaintiff also levied a warrant of attachment on $1,291.60 in posses- 
sion of thc bank, being a part of the money paid by the plaintiff for 
shoes shipped in  the fall of 1919. Thc bank filed an answer admitting 
that i t  was indebted to the defeiidant in the sum of $1,933.97. The 
defendant entered a special appearance, and made a motion to dismiss, 
which being denied, the defendant excepted and afterwards filed an 
answer denying indebtedness to the plaintiff, and alleging that the second 
order of 6 February was never accepted by the defendant, but mas 
canceled in August, and that the defendant thereafter, with full knowl- 
edge of the cancellation of said order, gave an entirely new order to the 
defendant for shoes to be shipped on the terms agreed on at that time 
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between the plaintiff and the defendant. The defendant assigned as its 
reason for canceling the second order of 6 February that the plaintiff 
was a new customer and failed to comply with the terms of shipment of 
the first order, and that meanwhile the defendant had investigated the 
financial standing of plaintiff and declined to extend credit on open 
account for the amount for which the second order was given. 

At the close of the evidence, on motion of the defendant, the court 
entered judgment of nonsuit, and the plaintiff excepted and appealed. 

Manning & Manning, I .  T .  Valentine,  and Pinch & Vaughan  for 
p la in t i f .  

Upham,  Black,  Russell & Richardson, Aus t in  & Davenport, and 
Harold D. Cooley for defendant. 

ADAMS, J. The definition of a contract as an agreement to which the 
law attaches obligation implies, among other essential elements, the 
mutual assent of the parties, which generally results 'rom an offer on 
the one side and acceptance on the other. The offer, when communi- 
cated, is a mere proposal to enter into the agreement, and must be 
accepted before i t  can become a binding promise; but when i t  is com- 
municated, and shows an intent to assume liability, and is understood 
and accepted by the party to whom i t  is made, it becomc.s at once equally 
binding upon the promissor and the promissee. 1 Page on Contracts 
(2 ed.), sec. 74 et seq.; 1 Elliott on Contracts, sec. 27 et seq. Such 
acceptance may be manifested by xvords or conduct :homing that the 
offeree means to accept; for, xvhile it is generally held that the intention 
to accept is a necessary element of acceptance, the question of intent may 
usually be resolved by what the offerce did or said. As a general rule, 
his mere silence will not amount to assent; but if hc Jrclines to spcak 
when speech is admonished at  thtl peril of an inference from silence; his 
silence may justify an inference that he admits the tru h pf the circum- 
stance relied on or asserted. 1 Pagc, supra, sec. 160; 1 Elliott, supra, 
see. 48; Royal Ins .  Co. v. Beatty,  119 Pa .  St., 9. 

I n  the instant case the record presents two questions: (1) Whether 
the plaintiff made thc defendant an offer of purehaw, and if he did, 
(2) whether the offer was accepted 'by the defendant. The plaintiff 
admits that it gave the defendant's traveling salesman the order referred 
to, but avers that it was not conditional upon acceptance by the defend- 
ant. I n  this conclusion we cannot concur. 

I n  our opinion the salesman did not assume to make an absolute sale 
of the goods; on the contrary, he represcnted himself as a traveling 
salesman, and was dealt with as such by the plaintiff. The term "travel- 
ing salesman" is generally accepted in the sense of a salesman who takes 
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or solicits orders for goods and forwards them to his principal for 
approval or rejection. 19 C. J., 790. The plaintiff evidently recog- 
nized such limitation of the salesman's authority, for A. E. May testified 
that he did not think the salesman could bind his company to an accept- 
ance of the order. 

We are therefore chiefly concerned with the inquiry whether it is 
permissible to deduce from the evidence, construed in the light most 
farorable to the plaintiff, the inference that the defendant accepted the 
plaintiff's order. I f  such conclusion may reasonably be inferred, the 
judgment of nonsuit cannot be sustained. Xikes v. Ins. Co., 144 N. (7.' 
526; XcCaskil l  v. Walker ,  145 N. C., 252; Cotton v. R. R., 149 N. C., 
227; hTewby v. Realty Co., 182 N. C., 41; Weathers v. Baldwin, 183 
X. C., 276. Inspection of the record and examination of the briefs 
filed by counsel lead to the conclusion that the controversy as to the 
alleged acceptance should have been submitted to the jury. There is 
evidence tending to show that on 6 February the plaintiff signed and 
delivered to the defendant's salesman two orders for shoes, one of which 
was to be filled soon thereafter and the other 25 July;  that the defendant 
acknowledged the receipt of these orders, and informed the plaintiff that 
they should receive prompt attention; that the custom of the trade at  
that time required of the defendant acceptance or rejection of the orders 
within eight or ten days; that the shoes described in the first order were 
shipped in the month of February, and that there was no further com- 
munication concerning the order until 27 June, when the defendant 
wrote the plaintiff that it was '(receiving the defendant's preferred 
attention," and requested additional information as to the plaintiff's 
financial condition; that subsequent correspondence took place between 
them resulting in the defendant's cancellation of the order. I t  is un- 
necessary to recapitulate the contentions of the parties for the reason 
that the eridence, in our opinion, is of sufficient probative force to 
justify its submission to the jury on the question of the defendant's 
acceptance of the order. Of course we express no opinion on the merits. 
The judgment of nonsuit must be set aside, and the controversy sub- 
mitted to the determination of another jury. 

New trial. 
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E. C.  BEARD, JR., v. SOVEREIGN LODGE O F  WOODMET\' O F  THE 
WORLD ET AL. 

(Filed 4 October, 1922.) 

A judgment by default final for the want of an answer is permissible 
under the provisions of our statute, C.  S., 575, when the complaint alleges 
one or more causes of action, each consisting of the b r e x h  of a n  express 
or implied contract to pay absolutely or upon contingency, a sum or sums 
of money fixed by the terms of the contract, or computa1)le therefrom. 

Same--Courts. 
Upon motion made before the clerk to s ~ t  aside a jucgment by default 

final for the want of an answer. C S., 595, and also hvard on appeal in 
the Superior Court, the failure of the defendant to h a w  filed his answer 
only admits the truth of the facts alleged in the complaint, lealing the 
court to construe the complaint to ascertain if the facts alleged are sufti- 
cient to suitain the judgment, and if not, the judgment will be set aside. 

Insurance, Life - Contracts - Policies-Provisions--Time of Action 
Agreed Upon-Limitation of Actions-Disabilities. 

Provisions in a policy of life insurance requiring that no suit shall be 
con~mencetl thereon within ninety days from the receipt of the proof of 
death of the insured, by the insurer, or not more than a year thereafter, 
are  valid and 1)indillg as  a definite time fixed and agreed upon by the 
partics to the contract, and not to  be regarded as  a statute of limitation 
which is  stajcd in its operation by the minority of 1he party;  and a 
failure to comply with these contractual restrictions will work a forfeiture 
of the right of the beneficiary to recover upon the contract made for him 
by the parties. 

Insurance, Life--Contracts-Policies-Agreements-C'onditions-Com- 
mencement of Actions-Statutes-Presumptions of 1)eath. 

The provisions of the law raising the presumption of the death of 
the person, after a period of seven years, etc., cannot be successfully 
shown as  a compliance with the terms of a life insurance policy, requiring 
that  proof of death of the insured should be furnished the insurer within 
a year, etc., and made a requisite a s  to the time within which suit shall 
be commenced, whether the presumption of death is considered as  of the 
commencement of the absence of the insured, the end of the period of 
seven years, or a t  some intermediate period, when i t  appears that the 
action has been commenced more than a year after allowing the full 
statutory period of seven years. 

Appeal and  Error-Dismissal. 
Where, on appeal, i t  is decided in the Supreme Court I hat  the plaintiff's 

action cannot be sustained, the defendant's appeal, deperdent thereon, will 
also be dismissed. 

APPEAL by  both part ies  f r o m  rul ings on  motions heard  by  Daniels, J., 
a t  chambers, b y  consent, 15 May, 1922, f r o m  CRAVEN. 
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The plaintiff brought suit to recover of the Sovereign Lodge $2,000 
alleged to be due him on a beneficiary certificate. H e  alleged that the 
defendant was a corporation conducted as a secret benevolent and bene- 
ficiary fraternity, and that Sycamore Lodge, as agent of the defendant, 
issued to E. C. Beard, Sr., the certificate sued on, in which the plaintiff 
was named as beneficiary; that he was informed and believed the insured 
died on or about 6 December, 1908; that at the time of his death the 
insured was a member of the defendant corporation in good standing, 
having paid all his dues; that the plaintiff had demanded of the defend- 
ant the amount alleged to be due on said certificate, and that the defend- 
ant had refused to make payment. On 29 July, 1921, the clerk of the 
Superior Court of Craven County rendered judgment by default final 
against the defendant for $2,000, ~ r i t h  interest from 6 December, 1908, 
having found as a fact that the time allowed by statute for filing an 
answer had elapsed. On 20 April, 1922, after notice to the plaintiff, the 
Sovereign Camp of the Woodmen of the World entered a special appear- 
ance before the clerk and moved to set aside the judgment for want of 
service, as set forth in its affidavits and written motion, and on 22 April 
the clerk vacated and set aside said judgment so far  as it affected said 
Sovereign Camp. From this judgment the parties appealed to the 
judge, and on 4 June  his Honor adjudged the service of summons to be 
sufficient in law and the judgment by default final to be unauthorized 
upon the face of the complaint? His Honor set aside the judgment and 
retained the cause for trial. Both parties appealed. 

S h a w  & Jones for plaintiff. 
Cowper, W h i t a k e r  Le. Al len  for defendant. 

A D A ~  J. The plaintiff prosecutes this action to recover $2,000 
alleged to be due by virtue of a certificate of insurance issued by the 
defendant for the benefit of the plaintiff on the life of his father. The 
defendant contends that the plaintiff has failed to furnish proof of the 
death of the insured and to set out in the complaint a sufficient averment 
of compliance with the contract to justify a judgment by default final. 

At common law a judgment by default, which was taken to be an 
implied confession of the cause of action, was rendered either where the 
defendant's attorney, having appeared, was not informed of an answer 
to be interposed to the action, or where the defendant himself appeared 
but said nothing in bar of recovery; and the defendant, in theory a t  
least, said nothing where there was no defense either on the pleadings, 
the law, or the merits. 1 Tidd's Pr., 562; 2 Tidd's Pr. ,  930; 3 Chitty's 
Pr., 672. I n  modern practice a judgment by default is one taken 
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tiff's registered mortgage, without espresf or implied waiver of the plain- 
tiff's lien, and that the note procured by the mortgage was tainted with 
usury, C. S., 2306, the jndgmrnt should direct a sale of the mortgaged 
automobile, and payment .of principal without intereqt to tlie plaintiff, and 
surplus, if any. to defendant after deducting costs; and, also, ~ayment  of 
any damages for deterioration or detention caused by the defendant'f use 
of the car held by him under repl~vy bond, after the bond of plaintiff in 
claim and delivery mas given by him. C. S., 836. 

APPEAL by defendant from Dev i ,~ ,  J. ,  at  May Term, 1922, of TYAKE. 
This was an  action for the possession of an  automobile ~ ~ ~ i t h  the 

ancillary remedy of claim and delivery. The  plaintiff claimed the right 
to possession by virtue of a chattel mortgage executed to him b;v Carr  E. 
Booker, duly recorded in the office of the register of dcecls of TITake to 
secure a note in the sum of $600, and interest, for money loaned, dated 
1 Sorember,  1920. 

The defendant gave bond, retaining possession of the automobile, 
alleging that  he bought i t  on or about 1 2  -ipril,  1921, from Carr E. 
Booker, an  automobile dealer and agent for the Crow-Ellihart cars i n  
Raleigh. H e  asserted that he bought the car from said Booker at a sale 
room in the city of Raleigh, and that  he had no notice of any mortyage 
or claim held by said defendant. 

The  plaintiff testified that he  made a loan to Carr  E .  Booker to secure 
which his mortgage and note were given. H e  made demand on the 
defendant TV, F. Booker, when he found hc liad possession of the car, 
who said he bought the automobile from Carr E. Boolier for $1,000, and 
declined to give u p  the car. Carr  E .  Boolier has left the State. H e  
left the night that the plaintiff made the demand on liim for the car. 
On cross-esan~il lat io~~, plaintiff said he extclnded this note to 1 Scptem- 
bcr, upon a payment therclon of $75. The plaintiff f ~ i r t h e r  tpstificcl that 
he  does not think that Carr  E. Booker ever sold an antomobile in 
Ralcigh unless it v a s  a second-hand one; that he had an automobile 
stock in Raleigh, and this Tras the only one in that  class. I I e  said the 
other cars were stored cars. The plaintiff said 11e liad no intimation 
that there would be any attempt to sell this car. I Ie  newr  agrccd that  
i t  should be sold, and was never asked permission to sell it. H e  held 
the mortgage as security for tlie loall; that defendant's place n.as 11ot 
full of cars. 

The  defendant testified that  he was only distantly related to Carr  E. 
Booker; that  he was not interested in his  business, and did not owe him 
any money; that  he did not know there v a s  any mortgage or lien on the 
car when he bought i t ;  that he bought it out of the stock Carr  E .  Booker 
had in  hand;  that  vhen  he bought the car from Carr  E. Booker hc did 
not ask him if there was any mortgage on it, and did not esamine the 
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alleges that he was eight years of age when the insured died, and that 
he attained his majority on 3 June, 1921. The summons mas issued 
against the defendant twelve days th~reaf ter .  The defendant contends 
that proof of loss was not furnished, and that the action was not insti- 
tuted in accordance with the provisions above set out, and for this reason 
cannot be maintained. Here two questions arise: (1) Whether the 
recited provisions are valid in law, and (2) whether the time prescribed 
for bringing suit is suqpended during the plaintiff's minority. Con- 
cerning these questions it may be said that this Court, conforming its 
clecieions to the great reight of authority, has uniforn~ly adhered to the 
doctrine that provisions of this character, when madc one of the stipu- 
lations in the policy sued on, are valid, binding, and enforceable; that 
tlic time limited is not a statute of limitation, but a contract which 
imposes a restriction upon the right of action by definitely fixing the 
period within which the plaintiff must assert his rights, and that a 
failure to comply with such requirement works not only a denial of the 
plaintiff's remedy, but a forfeiture of his right to enforce the defend- 
~ n t ' s  obligation. Y u s e  v. A s s z ~ ~ a n c e  C o r p o r a t i o ~ ~ ,  108 N .  C., 240; 
Dibbrell v.  I n s .  CO., 110 X. C., 194; Lowe v. Accident Assn.,  115  N .  C.. 
19; Fat&% v. Alystic Circle, 171 N.  C., 301; Tntlzanz v. I n s .  Co., 181 
AT. C., 434; S u g g s  1 1 .  l n s .  CO., 1 L. R. -1.. 847; X e a d e  v. I n s .  Co., 6-2 
I,. R. A., 79. I t  is l i k e ~ ~ i s e  held that this doctrine is in no wise affected 
or modified by the minority of the plaintiff, or by C. S., 407. The 
question is definitely presented and decided in Heil ig  v. Ins. Co., 152 
N.  C., 360, and in H o l l y  v. Assurance Co., 170 N .  C., 4 ;  Vance on Ins., 
508. See, also, T h i g p e n  v. R. R., ante ,  33. 

Whether the death of the insured occurred on 8 December, 1908, or 
at the expiration of seven years from that date, or at  any intermediate 
period, the plaintif?, in either event, has not complied with the contract, 
and cannot maintain his suit. I t  must therefore be dismissed. 

Plaintiff's action dismissed. 

ADAMS, J. Since the plaintiff cannot maintain his action, the defend- 
ant's appeal need not be considered. I t  is accordingly dismissed. 

Sppeal dismissed. 
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J .  J. GRADY V. P I N K  HILL BANK A N D  TRUST COMPANY. 

(Filed 4 October, 1922.) 

1. Banks and Banking-Principal and Agent-Casllier--Personnl Interest 
-Implied Powers of Agcncy-Inquiry as to Agent's Authority. 
d c ;~s l~ ic r  of a hank ha? no implied : ~ n t l ~ o r i t j ,  b j  v i r ~  ue of his ~msition, 

to bind the bank by :1 t ran~act ion with mother, in which, with the lmowl- 
edge of the other party, c'spreas or implied, he i i  acting for his ow11 
interebt alone, and not that of t11e bank for which he is cn5hier; and 
where such third party relies ullon a trnnwction of this character a s  a 
credit upon a note he owes the l m i l ~ ,  the l~nrtlen is up011 him to show that 
ruch authority has been actu,rlly or ilnplirclly ciren 111e cachier by the 
boi~rrl of directors or other officers of the I~ank having this power. 

2. San~+Dual Agencies-Equity-Innocent Parties-Negligence. 
Where a cashier of a bank accepts a i  a credit u~lon :I note given to the 

bank, one given to a borrower by a cower11 which the cashier largely owns 
and controls, without the lrnomledqe or conscnt of the directors or other 
proper officers of the bank: Held, the borrower was lmt ugon notice of 
the mnnt of authority of the cashier to act for the bank in this respect, 
and he is not entitled to have wch credit allowc~l up?n his note to the 
hank. 

A 1 ~ ~ ~ ~ . u ,  b y  defendant  f r o m  Lyon, J., a t  J u n e  Term,  1922, of LENOIR. 
T h e  sole question involved is  whether  t h e  $5,000 not11 executed by the  

plaintiff to  t h e  bank has  been pa id  i n  fu l l  or ~ i h e t h w  there  i s  a balance 
due of $1,500, a n d  intercst. T h e  B a n k  of P ink  ITill was closed by order  
of the  Corporat ion Coinmission of S o r t l i  Carol ina a n d  placed i n  t h e  
hands  of a receiver. J u d g m e n t  i n  f a r o r  of t h e  plaintiff. T h e  clefend- 
a n t  appealed. 

H .  D. I.Villiams for plaint i f f .  
Cozirper, TVkitaker & Allen for defendant. 

CLARK, C. J. G. S. Wil lard was cashicr of t h e  insolvent B a n k  of 
P i n k  I I i l l  f o r  seven years  immediately pr ior  to  the d a t e  when i t  was  
closed by  order  of t h e  Corporat ion Commi~s ion ,  a n d  v a s  act ing cashier 
a t  t h e  t i m e  of al l  t h e  transactions involwd i n  this  caw.  Upon t h e  
e ~ i d e n c e  i t  appears  t h a t  about  a week before t h e  bank was closed, and  
~ r h i l c  i t  mas being examirled by  t h e  bank examiners, t h e  said TQillard 
disappeared, arid t h e  officers and directors of t h e  bank could not ascer- 
t a in  his  whereabouts. H e  returned n few m e k s  later,  and  i n  the  mean- 
t ime  t h e  bank  h a d  been closed by  t h e  bank examiners because of i t s  
insolmnt  condition, and  a receiver was appointed under  whom the  bank 
is  now undergoing liquidation. 

I t  f u r t h e r  appears  f r o m  t h e  evidence t h a t  said G. S. Wil lard,  cashier, 
Tras also secretary and  t reasurer  and  general manager of the  chain of 
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stores doing a general merchandise business under the corporate name 
of Willard & Smith Company. This company had been organized in  
December, 1917, and Willard was the promoter of the company, and also 
the largest stockholder, and as secretary and treasurer and general 
manager he bad complete charge of its finances and signed its checks. 
The Willard & Smith Company is also insolvent and in the hands of a 
receiver undergoing liquidation. 

On 17 November, 1919, the plaintiff borrowed from the Bank of Pink 
Hill $5,000 and gave a note for that amount due 17 November, 1920, 
signed by his wife and J. B. Thomas as sureties. This loan was ap- 
proved by the loan committee of the bank. Some time after this loan 
was made and before i t  was due, Grady placed about $1,500 in money 
on deposit in the Bank of Pink Hill, and about the same time Willard 
went to Grady and asked him to lend this money, which was on deposit 
in the bank at 4 per cent, to Willard & Smith Company, stating that the 
company would give Grady its note for the loan at  6 per cent, and would 
make the note payable before 11 November, 1920, so that it could be 
paid in  time for Grady to meet his $5,000 note due the bank. Grady 
thereupon loaned Willard, for his company, the $1,500, and accepted 
therefor a note signed by Willard & Smith Company, by G. S. Willard 
as secretary and treasurer, and bearing as security the personal endorse- 
ment of G. S. Willard on the back thereof. 

The day before Grady's $5,000 note was due, on 16 November, 1920, 
he went to the Bank of Pink Hill and paid $2,300 in money to Willard 
as cashier of the bank on his note. Grady also testified that he pulled 
out the $1,500 note of the Willard & Smith Company and said to Wil- 
lard, "I want to use this note, too,'7 and Willard said, "That is all right." 
Grady thereupon turned over to Willard the $1,500 note and Willard 
issued a receipt to Grady for $3,800. The testimony of Willard as to 
this transaction was that he merely accepted the $1,500 note for collec- 
tion, and at the time told Grady that he would pay the $1,500 note for 
his company as soon as his company could get the money to pay i t  with, 
and he thought the company could pay it by the time the $5,000 note 
came back from Richmond, where it had been hypothecated with some 
bank. The records of the bank, which were put in evidence, showed 
that $2,300 was paid on the Grady note on 16 November, and no entry 
whatever was made as to the Willard & Smith Company note. 

On 17 November, 1920, Grady went back to Willard at  the bank, 
accompanied by J. B. Thomas, and paid $200 in cash and gave a renewal 
note for $1,000 due 20 January, 1921, endorsed by Thomas, which 
transaction, Grady contends, paid the $5,000 note in  full. Grady testi- 
fied that Willard did not give him the $5,000 note at that time, stating 
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that the note mas hypothecated with a Richmond bank, but he did obtain 
a receipt from Willard for $5,000 as full payment of the note. 

On 20 January, 1920, the $1,000 renewal note became due, 
Grady paid Willard $100 and gave a renewal note for $900. When the 
bank went into the hands of a receiver, the $900 note nas  hypothecated 
with the Farmers and Merchants Bank of Kinston. Gradp later paid 
this note to the Kinston bank. and the cancrlled note ma:, in e d e n c e .  

The books of the Bank of Pink Hill  were offered In evidence and 
showed that proper entries were made on  aid books, shming  all of the 
p a ~ m e n t s  made by Grady and the renewal notes giren by him just as 
Grady testified to, except as to the first payment, and as to this payment 
the books of the bank showed an entry of the payment of $2,300 instead 
of $3,800. No record whatever vas  made of the $1,500 Willart1 8 
Smith Company note on the books of the bank, and said note has never 
been found among the assets of the bank, and the bank has never owned 
same nor received a single penny as payment on said note. The $5,000 
Grady note was fonnd among the "on hand" notes of the Bank of Pink 
Hill at  the time the bank closed, showing a balance due thereon of 
$1,500. The only entry of payment on the back of said note was as 
follows: "Pd. $3,500." This entry 7 ~ ~ s  put there by 'Pillnrd after it 
had been returned by the Richmond bank. 

Grady admitted in his testimony that during all of these transactions 
with Willard he knem that Willard was cashier of the Bank of Pink 
Rill, and was also a large stockholder as well as secretary and treasurer 
and general manager of Willard & Smith Company. H e  further ad- 
mitted that when he turned the Willard & Smith C o m p ~ n y  note over to 
Willard he knem that Willard had signed this note a3 secretary and 
treasurer of the company, and had endorsed his name on the back thereof, 
and mas therefore personally interested in the note. Grady made no 
inquiry as to whether Willnrd had authority from the offizers of the bank 
to accept the Willard & Company note to Grady as a payment on the 
Grady note. 

The president of the Bank of Pink Hill and one of the directors, who 
mere both members of the loan committee, testified that neither the loan 
committee nor the officers and directors of the bank were consulted by 
Willard or by the plaintiff in reference to accepting the Willard & Smith 
Company note as payment on the Grady note, and did not know that 
such had been done; that Willard, the cashier, had never been xuthorized 
by them to accept notes of third persons in payment of any indebtedness 
to the bank, and that he went beyond his authority and disobeyed the in- 
structions given him and the by-laws of the bank in accepting the $1,500 
note from Grady as a payment to the bank, if he did so accept it. 
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The court charged the jury, after stating the contentions of the par- 
ties, that the only question for them to determine was mhether in the 
transactions between Grady and Willard on 16 November the $1,500 
note of Willard &. Smith Company was accepted as an absolute payment 
on the $5,000 note, or was merely accepted for collection or to be credited 
thereon when paid. We think this mas not the test in this case, whether 
the plaintiff's note was accepted by Willard as an absolute payment or 
mereIy for collection or credit, but the case should be determined rather 
upon the sound proposition of lam that one acting in the capacity as 
cashier of the bank. and who was at  the same time an officer and active 
manager of another corporation, cannot in law bind the bank in a trans- 
action in which both he and his corporation are adversely interested to 
the bank, and especially when the third party enters into such trans- 
actions with the cashier with full knowledge and notice that the cashier is 
attempting to so act in a dual capacity. Such transaction is neither bind- 
ing on the bank as between i t  and the cashier, nor as to the third party. 
The authorities seem to be well settled upon this point. I n  3 R. C. L., 
444, see. 71, it is said: "The cashier of a bank is its chief executive 
officer. Still he is but an agent of the bank, and his actions are gov- 
erned by the general rule applicable to agents, and if he exceeds his 
authority, his acts will not bind the bank. Whether any particular act 
does or does not fall within the general power of the cashier is said to 
be a question of law for the court, and not of fact for the jury, although 
a question of fact may arise when i t  is claimed that the acts or conduct 
of the board of directors have amounted to a public holding out of the 
cashier as its agent to perform other and unusual acts for the bank." 

I n  this case there was no allegation in the complaint, and no evidence 
whatever to support any contention that the acts or conduct of the board 
of directors of the Bank of Pink Hill gave Willard any authority to 
perform any other acts than those relating to his office. 

I n  3 R. C. L., 449, see. 76, it is said: "The cashier has power to 
receive payment of debts owing the bank, though his authority in this 
respect is to receive payment only in money, and he has, by virtue of 
his office, no authority to accept the stock of a corporation in payment 
of a debt due the bank. And when a person claims a discharge from a 
debt due to the bank, not by payment, but by giving other or different 
notes, bills of securities, which the cashier has agreed to take and release 
the debt, his authority, like that of any other agent, must be shown by 
proof." This principle of law seems well established, and is conclusive 
of this case. Among other authorities are Bank v. Hollingsworth, 135 
N .  C., 556; LeDuc v. Moore, 111 N .  C., 516; TYilliams v. Johnston, 92 
N. C., 532; Gordon v. Price, 82 N. C., 385; 8 C. J., 572, see. 794; 21 
R. C. L., 73, sec. 72; ibid., 84, sec. 88; Bank v. Hart,  20 L. R. A., 780. 
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I n  21 R. C. L., 84, see. 88, it is said: "The note of a third person 
given for a prior debt will be held a satisfaction, where it was agreed by 
the creditor to receive it absolutely as payment, and to run the risk of 
its being paid. The onus of establishing that it mas so received is on 
the debtor. But there must be a clear and special agreement that the 
creditor shall take the paper absolutely as payment or it mill be no 
payment if it afterwards turns out to be of no value. A receipt in full 
of an account does not establish an agreement on the part of the creditor 
to accept as absolute payment at his own risk the note of a third person 
for the debt." 

I t  is a well settled principle of law that the cashier cannot bind the 
bank by his acts in respect to matters in  which he is  personally inter- 
ested, and third persons are bound to know that thl? cashier has no 
authority to use the funds of the bank for his own b3nefit. Tt'illiams 
v. Johnston, supra; LeDuc v. Moore, supra; Tiffan,y on Banks and 
Banking, 325, sec. 82, and notes; 7 C .  J., 552, see. 162;  Hier v. Niller, 
63 L. R. A,, 952; Bank v. Hart, supra. 

I n  Tiffany on Banks and Banking, p. 32.5, it is said : "The authority 
of the cashier does not extend to transactions that are without the cor- 
porate powers. I t  is confined to transactions which are for the benefit 
of the bank. I t  does not extend, for example, to the making of accom- 
modation paper. Nor does it extend to a transaction which is for the 
benefit of the cashier personally, and one dealing with him with notice 
that such is the character of the transaction can acquire no rights 
thereby against the bank, unlrss the transaction mas actually authorized, 
either expressly or by implication." 

Hier v. Niller, supra, is almost on all fours with this case. I t  is there 
said, discussing the duties of a cashier: "But he could not absorb the 
funds of the bank in the satisfaction of his private debts without an 
express and especial authorization. The office of cashier does not import 
such power. Whether or not such authority actually did exist, the 
defendant was bound to inquire. I t  has been well understood from of 
old that no man can serve two masters. H e  will hold either to one or to 
the other. For a like reason the cashier could not se.*re both himself 
and the bank in a single transaction, and because he was attempting 
such a perilous thing, the defendant was put upon guard as to the extent 
of his power. ' I t  i s  against the general law of reason that an agent 
should be intrusted with power to act for his principal and for himself 
at  the same time.' No principle of the law of agency is better settled 
than that no person can act as the agent of another in making a contract 
for himself ." 

I t  is further said in that case: "It is said that when a bank places 
an officer at  the window, where he transacts its business with the public, 
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it in effect tells the world that he is trustworthy and reliable, and that 
he will act within the scope of his authority. I t  does nothing of the 
kind. Such a declaration would protect a recipient in the enjoyment of 
a Christmas gift to the entire body of corporate assets. By placing an 
officer at the window to do its business a bank publishes to the world 
that he is there to do its business, and not his business; that he has no 
power or authority to do any act outside the legitimate prosecution of 
the corporate enterprise; and that it will not be bound by any perversion 
of the corporate funds to his personal use." 

Williams v. Johnaton, supra, is exactly in line with the views above 
expressed. I n  that case a debtor contracted with an agent who was 
authorized to collect a debt that he would deliver timber at  the agent's 
mill for the agent's individual use, which was to be applied in payment 
of the debt. The Court held that the delir~ery of the timber under this 
contract did not discharge the debt due the principal. The Court in 
that case said: "The very relation between the parties requires good 
faith, and one  rho participates in his own interest, in the conversion of 
a trust fund to the use of the agent or trustee, is not allowed to take 
personal advantage therefrom. I t  is an unwarrantable inference pro- 
poqed to be drawn from a general agency, a right to appropriate what 
is received to the agent's own use in the absence of any previous au- 
thority or subsequent sanction to such act. I n  this aspect the charge is 
misleading. The inquiry should have gone beyond the existence of a 
general agency and extended to an assent, actual or implied, to this 
misuse of her funds. The issue was too narrow and the instruction too 
restricted. The agent's right to use the property of his principal is not 
an incident to its management, and such the jury mould naturally under- 
stand to be the meaning of the instruction." 

Upon the evidence and in the light of the above cited authorities, 
Grady vas  not an innocent party in this transaction. H e  admitted time 
and again in his testimony that he knew all about Willard's financial and 
business relations with the Willard 8I Smith Company, and knew that 
Willard mas personally interested in this Willard & Smith Company 
note which he surrendered to Willard as cashier of the bank, not only 
as  an officer and the largest stockholder in Willard 8I Smith Company, 
but as the sole endorser on the note itself. Notwithstanding this full 
knowledge and notice of the adverse interest between Willard and the 
bank, and notwithstanding his full knowledge of the great opportunity 
he mas giving Willard to defraud the bank, the plaintiff Grady pro- 
ceeded to deal with Willard in this transaction without making a single 
inquiry from the officers or directors of the bank, who were within easy 
reach, and without even asking Willard himself, or anybody else, a 
single question as to his authority to bind the bank in such an irregular 
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and uncustomary transaction in  banking business as the, one in question. 
On the other hand, all the evidence shows that Willard, regardless of 
whether he took the Grady note as an absolute payment or merely for 
collection or credit, mas acting entirely without authority and without 
the knowledge or consent of the officers or directors of the bank. and was - 
doing an act which was very unusual in banking busine~s. The evidence 
clearly shows that Grady was not an innocent party, and acted with 
full knowledge and notice of Willard's dual capacity and personal 
interest. 

Even if Grady was an innocent party and had gone into this trans- 
action without knowledge or notice of Willard's dual capacity and per- 
sonal interest, it would not relieve him under the facts in this case, for 
he was the party who made i t  possible for Willard to defraud the bank, 
and thus cause the loss which has occurred. I n  such event. the well 
known principle of law would apply that when one of two innocent 
parties must suffer, the party whose negligent acts made the loss possible 
must be the one to suffer. 

The first transaction in this matter was when W llard, acting as 
cashier, suggested to Grady and induced him to withdrzm $1,500 which 
Grady had on deposit in the bank at 4 per cent, and loan it to his own 
company with his own endorsement at  6 per cent. This was an act of 
disloyalty to the bank on the part of Willard, and put Grady on notice 
of the nature of the transaction. Grad7 also had notice that Willard 
was running an independent business in which he was deeply interested. 

The real question involved is simply whether Willard, in the absence 
of express authority on the part of the directors, could take in a note for 
$1,500 given by his own company and endorsed by himself personally 
and credit i t  as a payment upon the note due by Grady to the bank for 
$5,000. Such a proposition ought to need no citation of authorities, 
but the absolute necessity of holding such transactions illegal has in- 
duced us to cite many authorities condemning such an al:t as illegal, and 
we find none to the contrary. - 

I t  does not appear, as suggested, that the $1,500 note executed to the 
plaintiff was to be discounted and placed to the credit of Grady. To do 
this involves the right of the cashier to discount his owl1 paper, without 
authority or knowledge of the bank officers, and to place the proceeds as 
a credit on the note of Grady. The evidence is that esen this was not 
done because when the $5,000 note was found in the possession of the 
bank by the receiver, there was endorsed on it only the credit of the 
$3,500 which Grady had actually paid. That credit was endorsed in 
the handwriting of Villard. 

Grady knew, or should have known upon all the circumstances above 
related, that Willard could not accept his own indebtedness as a credit 
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upon Grady's note to the bank. E r e n  if the $1,500 note had been dis- 
counted, the proceeds thereof would not have been $1,500, but a lesser 
sum, the discoiint being deducted. 

I f  bank cashiers can be held by the courts to h a r e  authority, and 
especially as in this case, when there is no attempt to prove authority to 
do so, to a c c q t  their own notes in payment of indebtedness due the bank, 
no bank can be deemed safe. 

The  learned counsel for  the plaintiff suggested that  this transaction 
was e q ~ ~ i r a l e n t  to Willard handing out his own check for $1,500, and 
then Gratly handing it back to be credited. I f  Willard had handed out 
his ow11 check and Grady had paid it in or the check of any other person, 
and the check had not been paid, the indebtedness of $1,500 due the 
bank by Gracly would not ha re  been discharged. Besides, even if there 
had been authority to discount this note, the burden of proof of which 
would have been on the debtor, Gradg, the evidence is that  i t  was not 
discounted and the proceeds were not applied for the endorsement on the 
note by the cashier shows a credit only of $3,500. T i l l a r d  gave a 
receipt for  the $5,000 note, but did not cancel and surrendcr the note to 
Grady. E r e n  if he had done so, either purposely or by mistake, Grady 
would still owe the $1,500 which has ne7-er been received by the bank. 
I t  was not i n  fact discounted or credited on Grady's note. Willard's 
testimony is that  he took the $1,500 note and told Grady that  his com- 
pany would pay it as soon as i t  got the money, but there is  no evidence 
that this was ever done. Presumably not, as the company was insolvent. 
Willard's receipt for the $5,000 does not entitle the plaintiff to recover 
the uncanceled note when in  fact the $1,500 has not been paid. 

Grady knew all the circumstances. H e  kncw the disloyalty of the 
cashier to the bank in the beginning; he  knew that  the cashier could 
not accept his own paper as legal tender in discharge of the plaintiff's 
indebtedness to the bank, and upon the evidence the court should have 
granted the motion for a nonsuit. 

Reversed. 
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HERMAN NEWBERN AND I. TV. FISHER v. J. B. LEIGH, TRUSTEE, AND 

K. R. WINSLOW. 

(Filed 11 October, 1922.) 

1. Wills-Probate-Common Form-Conclusions-Statutes. 
A will duly admitted to probate is conclusive as to its validity until 

vacated on appeal or declared void by a competent tribunal. C. S., 4145. 

2. Same-Fraud-CavenGPurchasers for Value, Without Notice. 
Where, under a will duly admitted to probate, a devisee of lands has 

sold the same to a third party, and thereafter, upon caveat entered, the 
will has been set aside, the proceedings are in rem, and the purchaser for 
value and without notice of the fraud acquires a good title against the 
heirs at law of the deceased owner. 

~ ~ P P E A L  by defendants from Bond, J., at  charnhcrs, Elizabeth City, 
20 May, 1022, from P.tsqr~o,r~xr;. 

John  L. Hinton was a rcsitlcnt of Pasquotank, and d i d  in 1909, leav- 
ing  a mill, which was dilly probated and rccordcd in  said county 29 
January,  1910. His.cliildr~11, X a r y  F. Hinton, 11. L. IIiriton, C. I;. 
Hin to~ l ,  E. V. Hinton, W. E. TIinton, and Itla Sawyw were the sole 
beneficiaries under said will. 

i h o n g  other lands ownccl by the said John  L. Hinton a t  the time of 
his death was this tract of 200 acrcs. R. L. Hinton acquired the interest 
of tlic other devisees under the will, and on 1 6  Nnrch,  1313, conveyed 
i t  to D. E. Williams. On  5 Xay ,  1915, D. E. Williams conveyed the 
same property to P. G. Sawyer, who conveyed i t  to Taylor and Hollowell. 
Taylor after~vards acquired llollovell's i n t~ rcs t ,  and 011 7 August, 1318, 
W. J3. Taylor coiircyctl t l ~ c  property to I(. 11. Winslow, one of the 
defendants in this action. 

Ori 30 September, 1918, a caveat mas filed to said 4 1 1  of John  L. 
Hinton, by some of his gra~ltlclliltiren, the plaintiffs liwein, who were 
not  ranl led in the ~vil l .  Tlic caveat n a s  l a t c ~  sustained and the will set 
aside. I n  re Uinton, 180 Y. C., 206. 

011 2 Septcmi)cr, 1020, tlic dei'cwtia~it I<. 1:. Wimslow sold said land to 
F i s l ~ e r  and Xcnbcrn, the plai~itiffs in this action, and took a mortgage 
for the ha1anc.e of the p ~ ~ r c l ~ s e  rnol1c.y. Said Xewbml  and Fisher 
having matlc tld'ault in thr l ) :~y~n(>nt  of the deferred installments, J. B. 
Leigh, trustee in tllc dccd of trust to secure snit1 intlebtedness, advertised 
the property for sale, \ v h n  this ac t io~l  WIS filed by th,: plaintiffs and 
thc dcfctidants were erijoi~~ctl from rriaking sale of the property. 
-1 ~rlotioii to nlake tlic restraining order pcwnanent w-\s heard before 

Bond, J., who lield that the defentlant Winslow could not give a good 
titlc to the property, owing to the fact that  the will of the said Johll L. 
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Hinton, the original owner of the land, had been set aside under the 
caveat filed in 1918;  and continued the restraining order to the hearing, 
and the defendants appealed. 

A y d l e t t  & S i m p s o n  for plaintif fs.  
W .  A. W o r t h  for defendants .  

CLARK, C. J. The fact that upon a caveat filed 3 December, 1919, the 
will of John L. Hinton mas set aside cannot possibly affect the title of 
the defendants. There is no evidence nor claim that the devisees named 
in the will, probated in 1910, had any knowledge or intimation that the 
will would be attacked, and there is no contradiction that these defend- 
ants, as well as all others in the chain of title to the said property, mere 
purchasers for value before the caveat mas filed, and without any notice 
of any defect in the will of John L. Hinton, and that they were in all 
respects bona fide purchasers. A purchaser for value without notice of 
fraud under a devise in a mill duly probated and recorded takes a good 
title. 

Even were R. L. Hinton chargeable with constructive notice, this 
would not avail the plaintiffs in this action, for the first purchaser may 
have notice and take title accordingly, yet a second purchaser for value 
from him and without notice is a bona fide purchaser and takes a valid 
title. 2 Devlin on Deeds, scc. 746. 

The courts have even held that where a purchaser for value without 
notice of fraud conveyed property, the second purchaser gets a good title 
even though he had notice of the fraud. Lunier v. L u m b e r  Co., 177 
N .  C., 200; A r r i n g t o n  v. Arrington, 114 N. C., 166; Wal lace  v. Cohen,  
111 N .  C., 104. 

C. S., 4145, referring to the previous section 011 wills and testaments 
admitted to probate, provides: "Such record and probate is conclusive 
in evidence of the validity of the will until it is vacated on appeal or 
declared void by a competent tribunal." 

The various purchasers of the land in question Tvere not only bona fide 
purchasers for value without notice of any imperfection or irregularity 
in the will of John L. Hinton, but had on the records a judgment of the 
probate court declaring the will to be genuine and the last will and 
testament of John L. Hinton, and they also had before them the statute 
to the effect that the records of the probate court were conclusive evi- 
dence of the validity of the will. 

The question here presented is whether purchasers for value and 
without notice of any imperfections or irregularities in a will which has 
been duly admitted to probate and adjudged to be valid and recorded, 
can have their title impeached by the fact that subsequent to their pur- 
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chase. the will has been set aside as invalid. I t  is true that this lsrecise 
question has not been presented before in the courts of :his State, but it 
has been repeatedly passed upon in the United States Supreme Court, 
and in other courts of the Union, and the decisions are uniform and, we 
think, in accordance with the ruling in this State upon analogous ques- 
tions, that the bona fide purchasers nithout notice acquire a good title. 

I n  Poullce v. Zimmerman, 81 U .  S., 113, it mas held that:  "A probate 
of a mill of realty in Louisiana, when the testator died domiciled in 
New York, is valid until set aside in the Louisiana court and the pur- 
chaser from the devisee of such mill of real estate in Louisiana. while 
the order of the court of that state establishing the will remains in force, 
is an innocent purchaser, and is not affected by a subsequent order 
setting aside the will to which lie is not a party." 

I n  Davis v. Gainw, 104 U. S., 386, which is quite a famous case, 
involving a large amount of property in the city of S e w  Orleans (known 
as the "Myra Clark Gaines will case"), the Court held that a will having 
been admitted to probate by the court in acc7ordance with the lam order- 
ing a sale of all the immovables of the deceased. which sale was made - 
to a bona fide purchaser for a valuable consideration was a judicial. 
sale, and that title thereunder was not affected by the discovery and 
probate of a later will making a different disposition of the property. 

The opinion in that case is a very exhaustive cliscussion of the subject, 
and cites numerous cases to the same effect. All the cases in fact hold 
that the proceeding establishing a will and ordering it to registration is 
in  em and binding upon all the world, especially as to innocent pur- 
chasers taking without notice and for value. 

I n  Thompson v. Sumpson, 64 Cal., 330, it was held: "Where the 
probate of a will is had, and the estate is distributed ur der the will. an 
heir, who, after removal of his or her disabilities, obtains; a decree vacat- 
ing the probate cannot follow the property devised in the hands of a bona 
fide purchaser for ~ a l u e  from a distributee prior to the revocation and 
at  a time when the proceedings were valid and binding." 

I n  Arterburn v. Young, 77 Ky., 509, it mas held: "The title of a 
purchaser of real estate from a devisee is not affected by the Circuit 
Court's r e~ersa l  of a judgment of the county court, prohating a will on 
an appeal prosecuted by the infant children of the testator more than 
five years after the rendering of the order of probate in the county 
court." I n  that State there was a statute authorizing such action within 
five years. The Court takes notice that this is a statutor,y exception, but 
that there was no waiver of the rights of infants. 

I n  Hughes v. Burris, 85 Mo., 660, where there was a similar statute 
giving heirs five years in which to attack a will admittc>d to probate, a 
conveyance by the devisee executed after the probate and within the five 
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years was held of no effect as against the heirs after the will was ad- 
judged invalid. These two States are exceptions to the general rule to 
the extent of the statute. 

I n  Steel? I ) .  Renn, 50 Tex., 468 (S. c., 32 Am. Rep., 605), it was held 
that a purchaser of devised lands from the devisee under a will duly 
proved held a good title, as against absent heirs, though the mill was 
afterwards annulled as a forgery. 

To the same effect is S .  v. HcGlynn, 20 Cal., 268. I n  that case is a 
very full and satisfactory discussion of the matter, and it is held: "The 
decree of the probate court admitting wills to probate is final and con- 
clusive as to the validity thereof, if not reversed by the appellate court, 
and it cannot be vacated or questioned by any other court, either inci- 
dentally or by direct proceedings for the purposes of impeaching it. 
Wills admitted to probate must be recognized and admitted in all courts 
to be valid a s  long as the probate stands." 

I n  Recres v. liager, 101 Tenn., 712, it mas held that a purchaser from 
a devisee, under a will that has been admitted to probate in common 
form, cannot be deprived of his character of innocent purchaser by 
reason of the unusual nature of the provisions of the will so long as its 
probate is not assailed. I n  that case it was also held, in a full discus- 
sion, that "a purchaser who in good faith takes an absolute deed from a 
devisee and pays full price for the property in ignorance of any infirmity 
in the will or other defect of title obtains a title superior to any right 
or claim of an infant heir, who subsequently and before attaining his 
majority enters the contest, and has the probate in common form set 
aside and the will annulled; the probate of a mill is a proceeding i n  rem 
and operates upon the subject-matter. Probate, even in common form, 
so long as it remains in force, binds all parties, whether adults or 
minors, and is conclusive of the testamentary character of the instru- 
ment, the testamentary character of testator, the due execution of the 
will, and as to all questions of fraud, imposition, and undue influence 
affecting the will." 

The case of Fallen v. Chidester, 46 Iowa, 588, has been cited as holding 
a contrary doctrine, but that case was decided upon the special provi- 
sions of the statutes of Iowa then in force, under which probate in 
that State did not establish, at  that time, the testamentary character of 
the instrument, and hence did not give validity to a title based upon it. 

The conclusiveness of the probate of a mill is discussed in the notes 
to Schdtzs  v. Schultze, 60 Am. Dec., 353; Michael v. Baker, 70 Idaho, 
503, and Bowen v. Johnson, 73 Idaho, 53. 

I n  28 R. C. L., 375, sec. 376, the law is thus summed u p :  "The 
admission or rejection of a will to probate is a judicial determination 
of the character and validity of the instrument presented as a will, and 
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is in effect a judgment in rem. The decree of a probatcl court admitt ing 
a will to probate is  final and conclusive if not revcreed by the appellate 
court, or set aside and revoked, by direct proceeding, and cannot b e  
questioned collarerally. The  courts of common lam formerly went so  
f a r  as to hold that  the forgery of a will, which had heen admitted t o  
probate, could not hc made tllc ground of an  indictment until the probate 
hwl been revoked, but according to a later and sounder decision, though 
probate is conclusive until set aside, the disposition of the property does 
not protect the forger from punishment. Though it m s  otherwise a t  
common law, in  modern times the probate of a will being a proceeding 
in  r u n  is conclusire not only on the partics and priri.s, but to all t he  
world. The  nest of kin will be bound by a sentence admitting a will t o  
probat?, although not a party to proceedings nor sumnoned 'to see pro- 
ceedings' if a t  the time of any prior contest to the probate, they had 
notice thereof and did not intervene. The  executor in seeking to pro- 
pound a will is in privity n i t h  the legatccs claiming nnder an  instru- 
mcnt, and a decree denying probate will be binding against him, even 
tliollgli they were a t  the time of the decree unable under such disabilities 
as corerture, or  infancy, or even if a t  that  time they a7ere not in csse." 
This latter proposition is stated i11 Redmond v. Collins, 15 N. C., 430. 
The opinion of Rufifin, C. J., in  tha t  casc has been often cited since. 
See citations in the dnno.  Ed. 

I n  n. C. L., 377, see. 378, i t  i s  further said, ~i-it11 copious citation of 
authorities: "The probate of a will by the probate court having juris- 
diction thereof is  usually considered as conclusive of ts due execution 
and validity, and is also conclusive that  the testator was of sound and 
disposing mind a t  the time when he  executed the will, arid was not acting 
under duress, menace, fraud,  or undue influence, and that the will is 
genuine and not a forgery." 

I n  40 Cyc., 2110, i t  is  held: '(A purchaser for value from a bene- 
ficiary, or a t  a judicial sale under a will, is  protected, even though the  
will is subsequently annulled." I t  is also said, to the ,same purpose, i n  
Hodqcs v. Ba~ichnzan, 8 Yerg., 186 : "An application for the probate of 
a will is  a proceeding in w n z ,  and the judgment of the court upon i t  is  
binding upon all the world until revoked or set aside." T o  same pur- 
port, Scott v. Calve?-t, 3 How. (Miss.), 155;  3 Redfern In Wills, 63. 

The  mill of John  L. Hinton was probated in January ,  1910, the caveat 
was filed late in 1918, and in the interim the various transfers of the 
land had been made by parties who were in no way connected with the 
estate of John  L. Hinton. Tllc caveators are not laying any claim to 
the land in  question, and are  in  no way interested in  this suit. I f  titles 
to real estate can bc set asidc by the attack on a will which constitutes a 
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l ink  i n  t h e  cha in  of title, i t  would shake the  wry  foundat ions of real  
estate tit les a n d  the  titles i n  which a mill is a l ink  would be always 
looked upon  wi th  doubt. 

T h e  order i n  th i s  cause cont inuing t h e  restraining order  must  be set 
aside a n d  t h e  action dismissed. 

Reversed. 

B. P. WAY v. MOREHEAD CITY SEA FOOD COMPANY ASD CARTERET 
ICE, TRANSPORTATION, AND STORAGE CORIPdNY. 

(Filed 11 October, 1922.) 

1. Corporations - Purchase--Absorption-Stockholders-Actions-Inde- 
pendent Promise. 

Two corporations by proper procedure agreed that  the one should pur- 
chase the entire assets of the other, giving the stockholders of the selling 
corporation the right to take for their stock either cash from or stock in 
the purchasing corporation, a t  par value, and the purchasing corporation 
accordingly took over the assets of the selling one, and refused payment 
in cash to a stoclrholder in the latter company that he had elected to 
take, and he, upon the refusal of both corporations, brought action asainst 
them for the purchase price, in cash for his shares of stock: Held, the 
trailsactioil between the corporations mas for the personal benefit of the 
plaintiff, and he may maintain his action against the purchaser on its 
promise to pay, independently of any action of the selling corporation in 
which he was a shareholder. 

2. Same--Consideration. 
Where one corporation has absorbed or taken over the entire assets of 

another corporation, by purchase, under ail agreement giving the stock- 
holders in the latter the choice of taking stock in the purchasing corpora- 
tion or cash for his stock. the transaction affords a consideration for the 
promise of the purchasing corporation to pay cash to a stockholder in the 
selling one, who has elected to sell for the cash, and duly notified both 
companies of his election, and nlacle proper demand for the money, all 
before this action brought to recorer the amount. 

APPEAL by  defendant ice company f r o m  C m n r n e ~ ,  'J., a t  J u n e  Term,  
1922, of CARTERET. 

T h e  defendant, which v e  d l  call, f o r  brer i ty ,  t h e  ice company, 
hav ing  decided i n  meetings properly held to enlarge i t s  plant,  accepted 
a n  offer f r o m  i ts  codefendnut, t h e  v a  food company, to  sell to  it cer tain 
property, i t  being al l  the said company's holdings of real  estate, on  
which was located t h e  ice factory, cold-storage packinghouse, sidetracks, 
and  water  f ront ,  with r ipar ian  r ights  to the  same, f o r  t h e  sum of $40,000 
cash, wi th  the  understanding t h a t  t h e  stockholders of t h e  Morehead C i t y  
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Sca Food Compa~ly  reserrc tlic right to take stock in  the consolidated 
company, as appears from the record, k i~on  11 as the i w  company. And 
tlic follo~viug rc~solntion was d l i l ,~  pxssetl 117 wit1 ice conipany : 

((Ite~olve(1 that in tlic jltdglnent of this I~onrtl of dire-tors, tlir proper- 
t i v  offcrccl ly tlie Xorelicad City Sea Foot1 Cornpan  are tni ly worth 
tlie sum of $40.000; a ~ l d  that it is nisi, and highly atlrantageous for this 
coli~pany to secure said propt~rtics a t  the price named, ,md to p:t,v there- 
for cithcr with cash, or v i t h  fnll  p ic?-np rapital stock of this company 
at par. Rewlrcd fnrtlicr, that t h r  ntlditional increase of $40,000 in the 
capital stock of t h i ~  con~pany authorized by the ~toc~klioldcrs of this 
company tliis (late, for the purpoqe of s~~ci i r ing  ntlilitioiial properties 
citlicr by caqh from tlic sale of tlie said stock, or i s s ~ ~ a l ~ c e  thereof to the 
stockholdcrq of .aid Xorelicad City Sea Food Company electing to take 
stocli of tlic ice conipany, is deemed ~visc  and proper by this board of 
(lirector~. X ~ ~ o l r c d  fnrtlicr. t h t  the p rc~ iden t  and iecrct:try be and 
they n r ~  l i~r(>l)y alithorized and directed to co~ i~nmnia t c~  the p~wclinsc of 
said properties, first har iug  l i d  comnscl for this comp:lny to paqs upon 
the titlc tlicrcto, and the tlecd for tllc samc from snit1 Morehead City 
Sea Food Con~paiiy to this con~pany ; mid u li(~i1 said tr ln~sfer papers 
and titlc are pronounced satiqfactory, they are  Iic~reby authorized and 
d i r ~ ~ t ~ d  to receive said deed a d  papers, procure reg strati011 thereof, 
ant1 to pay tlic consiclcration thcrcfor, citlicr in cash or fully paid-up 
stock of tliis company, as the stockliolders respectively of said Morellead 
City Sea Food Company may elect to rcceire same. liesolvetl further, 
that pmiding the consnn~mation of the purrhasc of said propertics men- 
tioned. the secretary-treasurer of this compaiiy be and he lierehy is  
authorized and directed to pay to the Jforeliead City Sea Food Company, 
by p r o p ~ r  ~ . o u c h ~ r  of this c o ~ n p a ~ i y .  thc sum of $500 prior to 1 Sovem- 
bcr, 1919, to close the option on said properties, wliicl~ said $300 sliall 
be receired by the purchaser a s  part  of the consideration for said prop- 
erties, and so receipted." 

This  action was brought by the plaintiff to recover tli? cash equivalent 
of the stock owned snd held by hiin in t h ~  sea food company, it being 
$4,898.90, plaintiff having alleged that  lie made known to the defend- 
ant before this action was comnienced, that h c  elected to take the cash 
instead of stock, and demanded payment of the same, ~ l i i c h  reasonable 
demand was refl-lsed by the defendant, and that  no part  of the said cash, 
to which he was entitled by virtue of the unanimous ~greemen t  of the 
ta.0 corporations, has ever been paid to I i in~,  and he therefore demanded 
judgment for the same. 

The  defendant "ice company" filed the following (demurrer to the 
complaint : 
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"The defendant Carteret Ice, Transportation, and Storage C o m p ~ n y  
demurs to the complaint, and for grourids of demurrer, says: 

"1. That plaintiff has not the legal capacity to sue in this action, 
since he sues neither for the alleged corporation in which he claime 
stock, nor as one for whom the corporation has, upon proper allegation, 
refused to prosecute. 

"2 .  That there iq a misjoinder of parties and of causes of action in 
the complaint, for that plaintiff seeks to recorer for the Morehead City 
Sea Food Company, to his use, a claim which only may be recovered, if 
any recovery can be had, by said company, and in the same action seeks 
to recover of the Morehead City Sea Food Company the par d u e  of 
his stock in said company. 

"3. That the complaint does not stRte facts sufficient to constitute a 
cause of action against this defendant. 

"4. That the complaint contains a statement only of a defecfive cause 
of action, for that it appears that such cause of action, if any exists, is 
not against this defendant, but lies, if at all, between the plaintiff and 
Morehead City Sea Food Company." 

The court sustained the demurrer of the ice company, and dismissed 
the action as to it. I t  is stated in the record that the sea food company 
also filed a demurrer, which was overruled by the court, and the company 
permitted to answer orer, but there was no appeal by it, nor does its 
demurrer appear in the record. But this, as we think, is not very 
important or material. 

Judgment v a s  entered in accordance with the rulings of the court, and 
the ice company appealed. 

C. R, W h e a t l e y  a n d  Char l e s  L. i l b e m e t l z y  f o ~  pla in t i f f .  
J d i u s  F .  D u n c a n  for d e f e n d a n t  ice  c o m p a n y .  

WALKER, J. I t  appears in the complairlt that the plaintiff has de- 
manded the relief to which he alleges that he is entitled from both 
defendants, and that they have refused the same. The defendant, the 
ice company, contends that the plaintiff has no right to sue it, but that 
it must seek its remedy through the sea food company, of which he is a 
stockholder, and that, at least, he cannot sue this defendant until that 
remedy has first been exhausted, citing as authority for this position 
N e r r i m o n  v. P a v i n g  Co., 142 K. C., 539;  S t a t o n  v. R. R., 147 N. C., 
486; V i c t o r  v. X i l l s ,  148 N. C., 110;  Las ley  u .  X e r c a n t i l e  Co., 179 
N. C., 577. I t  mas said in the case last cited: "It is insisted that 
plaintiff, a stockholder, cannot maintain the present suit because he has 
not shown or alleged that he first made application to the directors or 
management to take action in the matter, citing X e r r i m o ? ~  v. P a v i n g  Co.,  
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142 N. C., 539, and other cases. The  principle approved in these deci- 
sions is  recognized as to suits concerning corporation management, to 
collect corporate claims, or, in some way, to enforce or regulate cor- 
porate action, but has no application to a suit to dissolre a corporation 
for nonuser of the powers where, as in this instancc, the riqht to proceed 
is conferred on the individnal stockholder hy express provision of the 
statute, and without regard to the amount of h is  holdings." And i t  is  
similarly said in 10 Cyc., a t  p. 965 : "The distinction hetween the right 
of a shareholder to sue or defend for the corporation nnd his right to 
sue for the redress of injurics which are  personal to iimself, vhether 
committed by the corporation or through the malfeasance of its agents, 
i s  total and clear. The rule which restrains a shareholder from suing 
to redress injuries to the corporation does not operat,. to impose any  
restraint upon him from suing to redress injuries which are personal 
to himself or to restrain wrongful acts which are 11ot only lvrongs 
against the corporation, but also violations of duties arising from con- 
tracts or other~vise, and owing directly to the injured shareholders." 
And again, a t  pp. 965-966 : "If the directors are  guilty of a breach of 
trust, injuries to the corporate property or to the rights of the share- 
holders, or a portion of them, and if the corporation re'uses to institute 
the propcr proceedings to restrain or redress such injury, one or more 
of the shareholders may do i t  i n  their individual names. This  rule is 
founded in  par t  upon the consideration that  the direc ors are  trustees 
for the shareholders, and that  i n  any action to redress breaches of trust 
on the par t  of the directors as toward the shareholders, the shareholders 
are the real parties i n  interest." 

I t  is  said in  Heggie 0. B. (e. L. Assn., 107 K. C., at p. 590: "The 
corporation represents the share-owners in defending an  action involving 
the rights and obligations of the corporation, and, i n  the absence of 
fraud or collusion, binds them, and individual stockhold(m cannot assert 
or  defend thc r ights of the corporation," citing X o o r e  v. Xining Co., 
104 N. C., 534; Cook on Stock and Stockholders, sec. 678; Foundry Co. 
v. Xillian, 99 N. C., 501. 

So that  the principle, upon which reliance is placed to defeat this 
action by the plaintiff, has no real application to the case, but the 
peculiar facts of this case make the position more clmrly untenable, 
for here the right to h a r e  cash paid to him, for his s t x k  in the Way  
Food Company is plainly and unequivocally given to the plaintiff by 
the very terms of the contract between the two companizs, concurred in 
unanimously by the stockholders. The  fa i r  interpretat on of that con- 
tract is that  each stockholder of the Way  Food Compaly  may elect to 
take either cash or stock in the ice company for the stock held by him in  
the sea food company. It seems from the allegations of the complaint, 
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admitted in law by the demurrer, that before this action was brought the 
plaintiff notified the defendants that he mould elect to take cash for his 
stock, and demanded payment of it, the other stockholders, except one 
B. C. Way, having elected to take stock in the ice company in exchange 
for the stock held and owned by them in the sea food company. I t  
appears further that the latter company has sold or disposed of all its 
property, and has further been taken over and absorbed by the ice com- 
pany. The terms of the agreement between the two companies and 
their stockholders makes the cash, which each stockholder of the sea food 
company elects to take for his stock in that company, directly payable 
to him and not to his company, and this clearly gives him the right to 
sue for the same if i t  is not paid to him on proper demand for the same. 
There is here not only an express promise by the ice company to pap the 
money for the stock at par value, that is, so many dollars for each share, 
but the ice company has received the property and assets of the sea food 
company as a consideration for the promise so made by it. I t  cannot 
hold the property and repudiate its promise, but the l a v  mill exact full 
performance of the same. The caee, in principle if not in form, is not 
unlike that of Friedenwald v. Tobacco 1Vodcs, 1 1 7  N. C., 544, the facts 
of the two cases being substantially alike. 

The court erred in sustaining the demurrer of the ice company, which 
will be overruled, and both defendants will be allowed to answer over. 

I t  may be that when the answers come in the facts may appear differ- 
ently, and require different consideration and treatment, but me cannot 
now anticipate how this will be. 

Error. 

H. F. PIERCE v. M. J. CARLTON ET AL. 

(Filed 11 October, 1922.) 

1. Bills and Notes - Notes -L\iegotiable Instruments-Fraud-Titl- 
Acquisition by Original Papee--Holder in Due Course--Burden of 
Proof. 

Where the fraud of a payee of a negotiable note would render the 
instrument invalid originally in his hands, it will also render the instru- 
ment invalid in his hands when, with notice of and participating in the 
fraud, another has acquired the note by endorsement for value, and, in 
turn, has endorsed the saae to the original payee for value; and the 
burden is upon the original payee in his action upon the note to show that 
he had acquired the title as a holder in due course, when the defendant 
has shown the infirmity in the instrument. C. S., 3039. 
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2. Bills and Notes - Notes - Negotiable Instruments.-Fraud-Title- 
Original Payee-Holder in Due Course. 

The paxee of a negotiable instrument, that he has procured by fraud, 
may not acquire a valid title hy afterwards acquiring tlic same from a 
bona fide holder in due course, who had no knowledge of the infirmity of 
the instrument. 

3. Appeal and Error-Verdicts-Issues. 
Where a verdict, interpreted by reference to the pleadings, the facts in 

evidence and the charge of the court, has given the appellant the full 
benefit of the positions he has insisted upon in the delermination of the 
issue submitted, the refusal of the court to submit the issue in the precise 
terms as tendered by the appellant, will not be held for reversible error. 

APPEAL by plaintiff from Daniels, J., at  November Term, 1921, of 
DCPLIN. 

Civil action to recover the balance due on three promissory notes, 
execnted by defendants, payable to Crawford R: Ceas, of date 11 Frb- 
rnary, 1913, payable respectively, 1 June,  1914; 1 June, 1913; 1 June,  
1916. Therr  was evidence on par t  of plaintiff tending to show that  
these notes, each having entered thereon a credit of $100, and l e a ~ ~ i n g  
aggregate amount due of $2,100. That  on the afternoon of 11 February, 
the notes having been endorsed in  blank by the payees, plaintiff bought 
said notes for $1,800, and without notice or knowledge of any infirmity 
affecting the validity of said notes. T h a t  thereafter, i n  February, 1913, 
plaintiff' sold and delivered said notes to his brother, Thomas B. Pierce, 
cashier of a bank in Durham, for $2,100, said Pierce heing also a pur- 
chaser for v a l w  without noticr. h t l  that  i n  June,  1915, tliere having 
derclopcd a dispute about t l i ~  notes, plaintiff, not desiring to hare  his  
brother inrolvetl in any controversy concerning them, 1)onght the notes 
back from his brother for $2,100, and same were endorsed to plaintiff 
without recourse, etc. 

011 the part  of d e f e ~ ~ d a n t s  tliere was allegation xvith ~:vidence tending 
to ehon. that  said notes were procurcd by false and fraudulent repre- 
sentations on the par t  of the payees, and that  plaintiff ro t  only had full 
notice and knowledge of the fraltd a t  the  time hc  first acquired said 
notcs, but that  he had actually aided and abetted thl. payees in  the 
fraa(lu1ent conduct and representations by which the no-e was procured. 

011 issues submitted the jury rendered the following ~ w d i c t  : 
"1. Were the signatures to the notcs sued on procured by f r aud?  

Answer : 'Yes.' 
"2. Did the plaintiff pnrchese raid notes in good fai th and without 

notice of infirmity or any defect and before maturi ty and for r a lue?  
i2nswrr. 'No.' 
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''3. Was  Thomas D. Pierce the pi~rclzascr of said notes in  good faith, 
mcl witllollt 110 t i~c  of infirmity, or any defect, and before maturity, for 
yaluc? A\ns~rer  : 'Yes.' 

"4. I n  n h a t  amount, if ally, is the plaintiff entitled to recoyer of the 
clefendnuts ? - Ins~rer  : .. ... ... ." 

Jndqlnent on the vcrdict for defendants, and plaintiff excepted and 
appcalcd, assigning for wror  chiefly the rcfnsal to nonsuit for want of 
any evidence to s110~~  participation in the alleged fraud on par t  of plain- 
t iff;  and, second, the refusal ro submit the issue, "Did H. F. Pierce, 
plnintiff, participate in any fraud,  as  alleged?" 

HOKE, J. Our statute on negotiable instruments, C. S., ch. 58, in see. 
3039, m2lres p ro~ i s ign  as f o l l o ~ ~ a :  ' 'T171ten subjec t  t o  original de fenses .  
111 the hands of ally holder other than a holder in clue courpe a negotiable 
in s t r~~rnen t  is subject to the same defenses as if it  were nonnegotiable. 
But a holder who derives his title through a holder in due course, and 
~ v h o  is not liimself a party to any fraud or illegality affecting the instru- 
ment, has a11 the rights of such former holder in respect of all parties 
prior to the latter." 

This principlc that one who acquires title from a holder in due course 
may recover though be h i m s ~ l f  may have had. notice of the infirmity 
~vhen  he acquired the iiistrurnel~t from such holder nras recognized before 
the enactment of this statute. 111 Calvert's Daniel on Segotiable In-  
struniclits, after stating the position that a purchaser with notice of the 
defect may acquire title from a holder in due course, the author says: 
'(But this rule is subject to the single exception that  if the note were 
inralid as  be tnwn the maker and the payee, the payee could liot him- 
srlf, by purchase from a bona fide holder, become successor to his rights, 
it not being essential to such bona fide holder's protection to extend the 
principlc so far." Calvert's Daniel ( 6  d . ) ,  sec. 805. 

.lad the exception so stated is  approved by the general current of 
authority. d n d r e w s  1 % .  R o b ~ r f s o i ~ ,  111 Wis., 3 3 7 ;  R o s f  1 ' .  Bender ,  25 
Mich., 515; .1rregon Cof fee  C o .  P. Rorlgcrs, 105 Ta. ,  51;  H a y e s  v.  
I l a lash ian ,  etc., 22 R. I . ,  101;  Bralnian's Negotiable Instrument Law, 
pp. 204 c f  seq. 

Tl i  solne of these decisions the priilciple is  held to include one who 
reacquires the note as agent of the payee, or for his benefit, and also to 
orle by \vhose influence and agency the note was fraudulently procured. 
B a t f p r s b e e  r , .  C'alkins, 128 Mich., 569 ; 1Vmy ?;. Warner, 111 Iowa, 64. 
I t  Tvas the clear purpose and meaning of our statute, me think, to extend 
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the exception thus far, and to apply the principle not only to a payee 
who has procured the execution of a note by fraud and afterwards re- 
acquires the same from a bona fide holder,. to the agent who acts for 
such a payee in reacquisition of the instrument, or to one who aids and 
abets the payee in the fraud by which the instrument is procured. 

There are also decisions which seem to hold that the exception referred 
to properly applies to one who, not being a party or p:&cipant in the 
fraud, has purchased such a note from the payee with knowledge or 
notice thereof, arid reacquires the same from a bona fide holder. Cline 
& Co. v. Temple ton ,  75 Ey., 550; Dollarhide v. Hopkins ,  72 Ill. App., 
509. 

There is doubt if our statute permits an interpretation which would 
apply to the facts presented in these last cases. The more natural 
meaning of the language used would apply the exception to the payee or 
other taking part in the fraud or illegality which rendered the instru- 
ment invalid. We are confirmed in this estimate by perusal of an article 
by Professor Brannan appearing in 26th Harvard Law Review on cer- 
tain suggested amendments to the negotiable instrument lam, pp. 493-502. 
I n  that article the learned writer himself expressed the doubt we have 
advanced as to the meaning of the present statute, and suggests an amend- 
ment to the law by which the uncertainty may be reinoved. On the 
facts of the present record, we are not called on to make definite decision 
on.this question for the reason that his Honor, in submitting the second 
issue, that as to present plaintiff's onmership in  good faith of the notes, 
instructed the jury that if present plaintiff held the notes by endorse- 
ment for value from a bona fide holder, he was entitled to their verdict 
on the issue, unless defendants had satisfied them by thc. greater weight 
of the evidence that plaintiff mas a "participant in the fraudulent con- 
duct by which the notes were secured." 

I t  is the recognized principle in this jurisdiction thai, a verdict may 
be given significance and correctly interpreted by reference to the plead- 
ings, the facts in  evidence, and the charge of the court. And the plain- 
tiff having received the full benefit of the position, insisted on by him 
in the determination of the issue submitted, the refusal of the court to 
submit the question in the precise terms of the issue as tendered may 
not in any went be held for reversible error. Kanna~, v. Assad, 182  
N. C., 7 7 ;  Reynolds 7). Express  Co., 172 N .  C., 487. 

We do not consider it necessary or desirable to refer in detail to the 
testimony tending to establish fraud in the procurement of the notes and 
plaintiff's participation therein, but will only say that wcL have carefully 
examined the record, and the facts in evidence are fully sufficient to 
require that the issues be submitted to the jury, and that plaintiff's 
motion to nonsuit was properly overruled. 

No error. 
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WEST COR'STRUCTION COMPANY v, ATLANTIC COAST LINE 
RAILROAD COMPANY. 

(Filed 11 October, 1922.) 

1. N e g l i g e n c e c o n t r i b u t o r y  Negligence. 
The contributory negligence on the part of the plaintiff that  will bar 

his recovery in a n  action for damages for a personal injury negligently 
inflicted is the plaintiff's failure to exercise due care, as  a proximate 
cause or occasion for the injury sustained, occurring and coSperating with 
the negligent act of the defendant, and the defendant will not be held 
liable if i ts negligence would not have produced the injury but for the 
contributory negligence of the plaintiff. 

2. S a m e P r o x i m a t e  Cause. 
The proximate cause of actionable negligence is the real, efficient cause, 

or that  without which the injury would not have occurred. 

3. Same-Instructions-Appeal a n d  Error .  
An instruction upon the issue of contributory negligence in  a personal 

injury action that  makes the plaintiff's right to recover depend alone 
up011 whether his negligence contributed to the injury, with a refusal of 
plaintiff's prayer for instruction that  his contributory negligence must 
have been the proximate cause of the injury to bar his recovery, is 
reversible error. 

4. Negligence-Contributory Ncgligencet-Proximate Cause-Contributing 
Causes. 

In  a n  action to recover damages for a personal injury, it  is  not neces- 
sary, to bar the plaintiff's right of recovery, that  his negligence be the 
sole proximate cause of the injury, for it  is sufficient if his negligence is  
a cause, or one of the causes, without which the injury would not have 
occurred. 

APPEAL by plaintiff f r o m  Pergzison, J., a t  M a r c h  Special Term,  1922, 
of LESOIR. 

Civi l  action to  recover damages f o r  a n  alleged negligent i n j u r y  to  
plaintiff's truck, caused by collision 71-ith defendant's t ra in .  

F r o m  a verdict and  judgment  i n  favor  of defendant, t h e  plaintiff 
appealed. 

Cowper,  Wlz i taker  & A l l e n  for p la in t i f f .  
R o u s e  & R o u s e  for defendant .  

STACY, J. T h e  sole question presented on this  appeal  is t h e  correct- 
ness of t h e  court's charge on  t h e  issue of contr ibutory negligence. T h e  
j u r y  answered t h e  issue of negligence i n  favor  of t h e  plaintiff,  a n d  the  
issue of contr ibutory negligence i n  favor  of t h e  defendant. It is  agreed 
t h a t  the  evidence of t h e  plaintiff a n d  t h a t  of the  defendant  was  sufficient 
to  w a r r a n t  t h e  j u r y  i n  answering both issues a s  they did. 



c o ~ ~ s i d c r  tlic v r o ~ ~ d  iqwc:  tlic. l ) i ~ r t l c i ~  i.: oil thc. dt.f~iidnilt  ill t h a t  icsue to 
~ O T  i3 1 y  tlir g r ~ : ~ f c ' r  ~vciglit  of tliix C T . ~ ~ C ~ I C ( '  t ha t  tlic p1:lilltif:". v r r a u t ,  

A l f t c r  t l ~ ~  jury hail co~isi t l (~~~t . t l  the  c a w  f o r  m : l e  time, llcy r t ~ r ~ i r n t d  to  
n.sk fo r  f ~ u t l i c r  i i l s t r~~c t io l i s  ill rcyard to tlic issue of c o ~ ~ t r i b i ~ t o r y  i~cgl i-  
p lcc . .  I I i s  IIolior dircctcd tlloir attcilrtion to  wlr:lt lie lint1 prm-iously 
snit1 on  thc  sul)jcct,  alld stntcd tha t  s11cll \\-as tlic correct r ~ l l c ,  rcpc3ating 
it .  \ Y l i t w ~ ~ p o n ,  c o u ~ w l  f o r  1,1:1iiitiff rcq i~ ts ted  t h e  court to :~dd  to his  
c.linr,ce t l ~ c  f u r t h e r  i ~ l s t r ~ ~ c t i o l i  tliat, ~ ~ i l l c a s  such llcgliyc~icc on tlw p a r t  
of' plniutiff's tlriver \\-as tlic. p ros imntc  cnlml of tli? i n j ; ~ r y .  t1ic.y ~ro11ld 

7 t r i b i ~ t o r y  nc~gligcl~ce. 1 liere must  he 11ot only ncplipenct~ on tlie p a r t  of 

tncetr the plnilrtifl'- ncgligc,~rt act nntl tlitx ill jury, or i t  s no ( IC~CIISC to 
tlie nct io~l .  I l ea i~h  011 ( ' o ~ ~ t r i l ~ n t o r y  Srg l iy iwce  (2  (TI.),  SCC. 26. 011 

tlic o t l i i ~  11:111il, i n  :wtion liko the  p r c w ~ ~ t ,  the tli~fiwtl 111t is not to be 
licltl linblc if his  ~lcgligc~lccx norlltl ]lot halt prodi117c~l tlic i ~ l j i ~ r ~  h ~ ~ t  f o r  
th,, co~l t r ibn tory  ~l i~gl igr ircc~ of the plaintiff. 

r ,  l l i c  m c a n i ~ l g  of proslniatcx rails(. 11r1 h e w  stntctl in  n i ; r ~ ~ y  Tags,  r h c n  
~ o l l ~ i d t w d  ill t l i ~  light of tilt' I n r i n ~ ~ t  fact5 of ilnrnc.roni caw>. F o r  
c ~ ; l ~ i l p l c ,  i t  l ia i  1)ccll said tha t  ~ 1 1 ~ 1 1  tlic plaintiff's ~ ~ c p i l g e ~ ~ c c  is prosi-  
mattx, wliilc t1i:lt of t h e  tlcfci~tlallt i i  rcmotc, thcrc c a n  ljtl no recol c r y ;  
but t h t  I\ 1leu tlic dcf twtla~~t 'q  ~rcgligcncc is thc proximat  . callqe 2nd t h e  
l~ la i~ l t i fYs  11t3gligcncc the rcmolc c3ailqt3 of tlic illjury. t l ~  l>lair~t i f l  riiay 
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tha t  proximity i n  point  of t ime and  space is  not tlie question to he 
decided. T h i s  n o d d  seem to he n sufficient statement of thc  rule  as  
applicable to t h e  instant  case. 

Tllc plaintiff's negligerice, i n  o r d t r  to bar  a recowry  i n  a n  action l ike 
tlie p r e w i t ,  n ~ d  not be t h e  so ip  prosinlate  cause of the injury,  f o r  
this n o u l d  c s c l ~ ~ c l e  t h e  itlea of ~ iep l ige~lcc  o ~ i  tlie p a r t  of the defendant, 
as  i n  a11y l c ~ a l  w i s e  mater ial  or s i g u i f i c : ~ ~ ~ t .  I t  is  sufficinit if his  ncpli- 
g m c e  is  n causc, or one of the  causes, ni t l iout  ~vhic l l  the  in jury  n.ould 
not h a r e  occl~rrcd.  I f  the  plaintiff'q n ~ g l i g c n c c  he t h e  eole and  only- 
cause of t h e  ill jury, i t  n o d d  not he contr ibutor7 negligence a t  all, hut  
ra ther  tlw source of a vlf-inflicted in jury .  

F o r  the  error, as i l~dicated,  a new t r ia l  must bc anardet l .  
Nen. t r ia l .  

(Filed 11 October, 1922.) 

1. Bills and Sotcs-Scgotiablc Instrunit'nts-Drafts-Interyener-Title 
-Burden of Proof. 

An inter\ ener clai~nillrr thr  l~roteeils of a i1r:lft attached in the 111:tinliff'~ 
action. in order to recm cr. 11111\1 11i:ll;r ont llic cl:li~n :ind ~I io \ r  title to the 
131 o l ~ c ~ t \  :I tt-thetl 

2. Samc-Banks and Uanlring-Holder in Duc Coursr-Prima Facie Case. 
IYhrrc~ i t  is s l i ~ ~ ~ \ - n  that t l ~ c  tlr:ifl, the wl~ jcc t  (if l~!ailitiff's :~ttncllmelit. 

hat1 I~ec31l ( 1 ~ 1 ~ -  psec.utctl. nlntlc l ~ i y a l ~ l c  to the i ~ ~ t c r r c n r r  :111d in ils lwsec- 
\io11% it raises the ] I ~ P , ~ I ~ ~ I I ~ I ~ ~ I I I I  t1l:lt tlit> ~ I I ~ ~ ~ I , ~ ? I I ? Y  I)er:111it1 :I liol(1c~r in 
I o r  : I i t  I t i  t i 1  I t i  : Hv7r7. s~~fficie~lt to 
cstn1)lish :I l ~ t ' i m i c  foci(> cnsc of tht. i l~tcr\-cl~er's 11ol1:r fitlr o \ ~ n e r s h i l ~  nlld 
to I C W T . ~  the iwl:c' for t l ~ e  jul'y to t l e tc r~ni~~c~.  ~uitlel :I 1Irol)er instruc.tio~l. 



182 I N  T H E  SUPREME COURT. [I84 

APPEAL by intervener from Devin, J., at April Term, 1922, of WAKE. 
Plaintiff, a citizen of this State, having a cause of action against the 

Mutual Grain Company, a foreign corporation, instituted this suit in 
the Superior Court of Wake County and sought to obtain service by 
attaching the proceeds of a certain draft in the hand: of the Bank of 
Wake, Wake Forest, N. C., it being alleged that said funds belonged to 
the defendant. 

Thereafter, at the December Term, 1920, the Merchants National 
Bank of Richmond, Va., mas allowed to intervene and to set up its claim 
of title to the proceeds of said draft. 

Upon the issue thus raised, there was a verdict and judgment in favor 
of the plaintiff. The intervener appealed. 

John G. Mills and Charles U .  Harris for plaintiff 
N .  Y .  Gulley for intervener. 

STACY, J. Appellant excepts because his Honor in~tructed the jury 
that the burden was on the intervener to make out its claim and to show 
title to the property attached. We find no error in this instruction. Jloon 
v .  Milling Co., 176 N. C., 410. But when it was shown that the draft, 
with bill of lading attached, was duly executed and in :he possession of 
the intervener, made payable to its order, the presumption arose that it 
mas a holder in due course. C. S., 3040; N f g .  Co. v. Tierney, 133 
N. C., 635, and cases there cited. 

There was further evidence tending to show that the bank was the 
holder and purchaser of the draft for value, without notice of any 
defenses or equities. This was sufficient to establish, prima facie, a 
case of bona fide ownership ; and intervener was entitled to have the jury 
so instructed. 1 Dan. on Neg. Inst., see. 812. 

On the other hand, the plaintiff contended that the intervener was not 
a purchaser of the draft for value, but held the same me~.ely as collecting 
agent for the defendant Mutual Grain Company. Feed Co. v .  Feed Co., 
182 N. C., 690. Touching this phase of the case, the material evidence 
was as follows: On 31 July, 1920, the Mutual Grain Company bor- 
rowed $1,909.10 from the Merchants National Bank of Richmond, Va., 
executing a demand note therefor, and giving to the bank, at  the same 
time, as collateral security to said note, an equal arr.ount in drafts, 
including a draft on the plaintiff for $1,185. This was sent to the Bank 
of Wake, Wake Forest, N. C., and paid by the plaintifl'. Immediately 
thereafter this suit was instituted, and the proceeds of said draft at- 
tached in the hands of the Bank of Wake. W. F. Augustine, witness 
for the intervener, testified: "We took these drafts as collateral to 
secure this debt, and sent them down to the Bank of Wake, Wake Forest, 
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Roams v. BOOKER. 

Xorth Carolina, for collection, under our collection No. 8061." H e  
further said: "We considered the item our property, and did not feel 
that we had a right to charge it back against the account of the Mutual 
Grain Company." On the face of the demand note above mentioned, in 
addition to the power to sell in case of default, appears the following 
stipulation in  regard to the manner in which the Merchants National 
Bank of Richmond, Va., was to hold the said collateral drafts: "With 
authority to use, transfer, or hypothecate said collateral; it being 
required, on payment or tender at  maturity of above amount, that the 
holder hereof shall return an equal quantity of said securities, and not 
the specific security deposited." 

I n  the light of this evidence, his Honor charged the jury as follows: 
"Yow, there is this rule of law, that where a bank takes a draft for 
value and without notice, i t  becomes, prima facie, the owner; but where 
there is an agreement between the bank and the person from whom the 
draft is acquired that the bank shall have the right to charge back the 
amount, if the draft is not paid, by express agreement, or one implied 
from the course of dealing, and not by reason of liability as drawer, the 
bank is an agent for collection and not a purchaser." This charge was 
correct and fully supported by the evidence. Brooks v. Xi11 Co., 182 
N. C., 258, and Moon v. Milling Co., supra. The case seems to have 
been tried in substantial conformity to our decisions on the subject, and 
we must affirm the judgment. 

No error. 

W. H. ROGERS v. W. FRANK BOOKER. 

(Filed 11 October, 1922.) 

1. Mortgages - Registration - Notice - Automobiles-Vendor and Pur. 
chaser-Liens-Deeds and Conveyances. 

Where the mortgagor of an automobile has sold it to another after the 
registration of the mortgage, in claim and delivery, there was conflicting 
evidence as to whether the mortgagee gave permission for the sale: Held, 
an instruction that the registration of the mortgage was notice of the lien 
to the defendant purchaser, and he acquired the automobile subject to the 
mortgage lien, unless the jury find that the plaintiff mortgagee had waived 
the right to his lien, is correct. This principle is distinguished from one 
in which a mortgage is taken of an entire stock of goods which were left 
with the mortgagor for sale. 

2. Judgments-Claim and delivery-Actions-Mortgage8-Liens-Vendor 
and Purchaser-Damages-Statutes. 

Where it is established by the verdict in claim and delivery that the 
mortgagor had sold to the defendant an automobile subject to the plain- 



tiff's reqiqtrred mortgage, nithout r q ~ r e s q  or implied waiver of the lrlain- 
tiff'i: licn. and tha t  the note procured by the n~ortqage was tainted with 
uwry ,  C. S , 2306, the jndemrnt \llould direct a .;ale of the mortgaeed 
auto~nobile. and pnyn~ent of principal without interpit t ~ )  the irlaintiff. and 
wrplus, if any, to defendant after detlucting w i t ?  : atid, a l ~ o .  ]x~yment of 
m y  d n ~ n a g e ~  for deterioration or detention caused by the defentlailt's use 
of the car held by him undcr r e p l c ~  y bond. after the 1,onci of ylaintiff in 
claim and  delivery wac ciren lrr him C. S . 836. 

LZPPEAL by defendant f r o m  Devin,  J . ,  a t  M a p  Tertn,  1922,  of W A T ~  
T h i s  w a s  a n  action f o r  t h e  possession of a n  antoinobilc ~ r i t l l  the  

anci l lary remedy of claim and delirery. T h e  plaintiff 17laimetl the r igh t  
to possession by v i r tue  of a cha t t r l  mortgage executed to h i m  by C a r r  E. 
Booker. dilly recorded in the  office of tlie registrr of tlcrds of W a k e  to 
secure a note  i n  t h e  sum of $600, and interest,  f o r  rnollcxy loaiicd, dated 
1 Norember,  1920. 

T h e  defendant pave bond, re ta in ing  powrssiou of the  antomobile, 
alleging tliat h e  bought i t  on or  about  l k l p r i l ,  1921,  f r o m  C a r r  E. 
Bookcr, a n  automobile dealer and  agent fo r  t h e  C r o n - E l k h a r t  carq i n  
Raleigh.  He  asserted tha t  h e  boilght t h e  c:lr f r o m  w i d  Boolrcr a t  a cale 
room i n  tlie c i ty  of Ralcigh, and  tha t  lie had no noticc of a n y  nlortrnge 
or  c laim held by said defendant. 

T h e  plaintiff testified that  lie made  a lomi to  C a r r  E. Booker to qecure 
which hi. mortgage and 1:ote w r c  given H e  n ~ a r l c  deniand oil t h e  
defendant TIT. F. Booktr ,  wllrli 11e f o ~ i i ~ d  he 11x1 possession of t h e  car,  
who said hp houglit the  automobile f r o m  C a r r  E. Eookei- f o r  $1.000, a n d  
decalined to g i r c  up  the  car .  C a r r  15. Coolrcr lins left t h e  State .  H e  
lcft tlic night  t h a t  tlic plaintiff matlc tllc d c m a l ~ d  on him f o r  tllp car.  
011 cross-e\an~il ia t iol~,  plaintiff mid he  cstcwdrtl th i s  n,>tc t o  1 Scptem- 
bcr, iipon a payincnt t l~ercon  of $75. TIIC philitiff f i i r t l ~ ~ r  teqtificyl tha t  
h e  tlocs not th ink  that  C a r r  E.  Cooker C \ P ~   old a n  nnton~ol) i le  in 
Rnlcigh nliless i t  was a woiid-llmitl  onc ;  tha t  h c  had a n  mitornobile 
stock i n  12alcig11, a ~ i d  this n.ns the o t i l , ~  o i ~ ~  ill tliat rla;s. IIe said the  
otlicr ca rs  n c r c  stored cars. Thc 1)lailitifl s~l i t l  lie hat1 110 int i lnat ion 
t h a t  tlicre ~ o u l t l  he a n y  attempt to <ell thi-  car .  TIC I I P T C ~  agrrcd t h a t  
i t  shonld 1)c sold, :nit1 n-as ilcl-cr a s k d  pcrn i i~c ion  to cell i t .  IIe hc~ld 
the  mortgagc as  security f o r  tlw l o a i ~  ; that  tlcfoi~rlaiit place 11 aq ]lot 
ful l  of cars. 

T h e  rlcfendant testified tha t  h e  x a s  only d i s t a i i t l ~  rc!atctl to  C a r r  E. 
Booker;  t h a t  h e  was not interestctl ill h i s  bus in^^^, aiid ( l id  not on-e h i m  
ally niolicy; tha t  h c  did not ln~on-  there v a s  ally ~ n o r t g a ! ; ~  OT lien 011 t h e  
car  when h e  bought i t ;  tha t  he  bought it  out of t h e  stock C a r r  E. Bookcr 
h a d  i n  hand  ; tha t  when he bought tlic. ca r  f r o m  C a r r  E . Bookcr h e  ciitl 
not ask h im if there was a n y  mortgage 011 it, and  did lot esarniile tllr  
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record; that  Carr  E. Booker told him the car had bccn run some; that  
when he asked the defendant if he gave permission for the car to be sold, 
he said : "Of course my mortgage had to be paid." 

The defendant further said that  he was in the mercantilr business; 
that he took mortgages and hatl them recorded; that he sold mules and 
horses and held mortgages against them. 

L. J. Sears testified. for the dcfcndant that )I(, had been to Carr  E. 
Booker's place of business, hatl w w  cars ill thcrr, but on the day 1 1 ~  w m t  
therc \rere only two; one was ncw an11 the other old. The  plaintiff 
testificd that he did not tell the dcfwltlant in either of the conversations 
he hat1 with him that he  had ever conscntcd for the car to be sold; that 
Carr  E. Booker had never asked him for pcrmisiioll to sell i t ;  that hc 
did not tt.11 the defendant that C'arr E. 13001icr hatl t l l ~  car thcrc to scll; 
that Carr  IZ. Booker never made S L I C ~ I  statrmrnt to him. 

Upon the issues submitted the jury found that therc was due the 
plaintiff, on the note and mortgage dcscribetl in the complaint, $500;  
that the p1:lintiff n a s  entitlctl to the possession of th(3 autornobilc by 
xirtue of said mortgage; that  its va l i~c  a t  tlic time it \ \as t akm under 
claim ant1 delivery was $800. J u d g ~ n c ~ l t  for plaintiff. L2ppcal by 
defent la~~t .  

from liclll of rccortltd n~ortg:~gt!, al~tl  would 11ot l~tlvc the effcct of avoid- 
ing tllo \ alitlity of tllr niortg:rgc>, :111tl \\ oiiltl 11ot givo to thtb pnrc.l~:tsc~ 
from C'. I.:. I:ookrlr all I I I I ( ' ~ I C I I I ~ I I I ( ~ ~ ( ~ ( I  titlc. ii rocordtd n~ortg:lgtb is a 
~ ~ o t i w  to all the \wrltl, if it  i i  rccwr-tl(d i l l  tlic pro1)c'r coni~ty, C. S., 3311, 
alltl a11 that C. E. I3oolzt~ coiiltl lmis n:ls hi? i n t ( w ~ t  in s a d  auto- 
mobil(b. 13ut if yo11 f i ~ ~ t l  f r o n ~  t l ~ i ~  c~~ i t l t~~ lc~c~ ,  :11l(1 by thtl g r ~ : l t ~ r  weight 
rlirrt of, that tllc. p l :~ i~~ t i f f  ~ : L L ( ~  to MY. ('. E. 1:ook~r ai~tllority to ~ 1 1  the 
car frc(! fro111 l i t ,~l  of said niortgagc8, :clltl thvrc>by rc~l(~:~sctl the mortgage 
wit11 1 ~ ~ ~ 1 ) o e t  to this a~tornol)i l(~,  ilgrwi~lg that ~ I C  11 o111:l look only to 
C. 13. Iioolwr to pay tllc clrl)t, if yo11 f i ~ ~ t l  thmr facts by the greater mcigllt 

to possc~ssioll of t l ~ ~  ni~torr~obilc, bc~ausc~  !I(> would Ilave thereby wai<ed 
i s  1 1 r o t  t r o  S O  tliat prcsonts the question liere." 
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This was the only assignment of error in this apped, except to the 
judgment. This was not the case of a mortgage upon a stock of goods 
which was left in the hands of the mortgagor for sale. There was 
nothing to indicate in the remotest degree such state of facts. The 
evidence is that Carr E. Booker borrowed money from i,he plaintiff and 
gave him a mortgage upon a single automobile as security, and that this 
mortgage was duly and promptly recorded, and upon the charge the 
jury found that Carr E .  Booker had no authority, express or implied, to 
sell i t  free from the lien of the recorded mortgage. 

There was no prayer for instructions, and there was no error in the 
respect assigned to the charge. 

We think, however, there was error in the judgment On the issues 
submitted, the jury found that there was due the plaintiff on the note 
and mortgage described in the complaint, $500; that the plaintiff was 
entitled to the possession of the automobile by virtue of said mortgage; 
and that the value of the automobile at  the time of the seizure under 
claim and delivery was $800, and the court rendered judgment that the 
plaintiff recover possession of the automobile, and if that cannot be had, 
that he recover of the defendant and his surety $800, the value of said 
automobile at  the time of seizure, and costs of the action, to be dis- 
charged upon payment by defendants of said $500, and costs. 

The court gave the plaintiff judgment for $500, without interest, 
because the loan was tainted with usury. C. S., 2306; A'mith v. B. & L. 
Assn., 119 N. C., 255; Ward v. Sugg, 113 N. C., 489; Fowler v. Trus t  
Co., 141 U .  S., 406. The usury did not impair the validity of the 
mortgage, and only forfeits the interest. Spivey v. Grant, 96 N.  C., 214. 
But the defendant acquired a valid title to the vendor's interest in the 
automobile subject to the mortgage, and he is entitled t3 have the judg- 
ment modified if he so desires to direct a sale thereof and payment to 
him of the surplus, if any, after payment of $500, and costs. 

The defendant has had the use of the automobile, and if i t  has 
deteriorated in value below $500, and costs, since the bond in claim and 
delivery was given, the plaintiff, if so advised, can hiwe his damages 
sustained thereby assessed. C. S., 836; Randolph v. McGowans, 174 
N.  C., 203, on motion and inquiry in the cause. Hend'ey v .  iMcIntyre, 
132 N. C., 276; Hall v .  Ti l lman,  103 N. C., 276. 

The judgment, as above stated, is 
Modified and affirmed. 
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Z. V. BERRY AND S. A. MORRIS v. RICHMOND CEDAR WORKS. 

(Filed 11 October, 1922.) 

1. Evidence-Grants-Deeds a n d  Conveyances-Boundaries-Location of 
Lands-Substantive Facts-Questions f o r  Jury-Trials. 

Where, in an action of trespass, a surveyor has testified that  he knows 
the boundaries of the land in dispute a s  described in the complaint, he  
may testify that they a re  within the natural boundaries set out in a grant 
from the State, upon which the plaintiff relies, and such evidence, being of 
a substantive fact, is not objectionable as  involving a vital matter on 
which the parties were a t  issue, or that i t  assumed to determine an 
essential element of the verdict for the jury to decide. 

2. Trespass - Evidence - Tit lsColor-Adverse Possession-statutes- 
Principal a n d  Agent. 

In  a n  action of trespass involving title to lands, the plaintiff relied on 
adverse possession under color, and the defendant also upon such posses- 
sion. Both parties relied upon the possession of their respective agents 
occupying camps on the land about fifty yards apart. Evidence held 
competent, in  plaintiff's behalf, to show that defendant's agent had offered 
money to plaintiff's agent to quit possession, duling such occupancy, a s  a 
part of the res gestce, and also competent under the circumstances of the 
case, a s  tending to show the defendant's agent afterwards acquired the 
possession of the land with the defendant's approval, and for the purpose 
of evicting the plaintiff's watchman peaceably, if possible, and forcibly, if 
necessary. 

3. Evidence - Deeds a n d  Conveyances - Color-Adverse Possession- 
Fraud.  

A deed in the chain of title of a party in  an action of trespass does not 
lose its character as  color under which sufficient adverse possession will 
ripen his title, by reason of fraud in a prior grantor, the deed being valid 
until set aside by a court of equity. 

4. Instructions-Adverse Possession-Deeds and  Conveyances-Color- 
Boundaries-Appeal and  Error. 

Where a party to an action of trespass claims title under color by 
adverse possession, a requested prayer for instruction that disregards the 
essential element of possession up to known and visible lines and bounda- 
ries is properly refused. 

5. Limitation of Actions-Statutes-Adverso Possession-Posting Lands 
-Title. 

The posting of land, without possession, is not equivalent to the pos- 
sessio pedis against the owner, or more than a notice of a claim, and is  
not such adverse possession a s  will ripen the title to the claimant. 

6. Deeds and  Conveyances-Formal Parts-Interpretation-Grantor a n d  
Grantee. 

The formal parts of a deed a re  construed together to ascertain the 
intent of the grantor, and though it  is  necessary that  there should be a 
grantor and a grantee, i t  is  not required that their names should appear 
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in  any particular part of the deed, where there is no rel)ugnancy, if the 
deed is signed properly by thove assuming to convey, and it elsewhere 
appears that the grantor and grantee are mentioned sufficiently clear to 
decignate them as the res~rective nececsarj parties. 

APPEAL by plaintiff from Daniels, J. ,  at  J anua~ .y  Term, 1922, of 
TPRRELL. 

Civil action. T h e  issues were answered as follo~vs : 
''I. , \ re plaintiffs owners and entitled to possessicl~ of the landq 

described in the complaint ? ,211swer : 'Yes.' 
"2. Did defendant Richmond Cedar TVorks ~vrongfiilly and unlaw 

fully trespass upon same? Ilnswer: 'Yes.' 
"3. What damage, if any, has plaintiff sustained? Answer: 'One 

ce~it. '  " 
Judgment for plaintiffs; appeal by defendaiit. 

. l ! jdlct t  CE Simpson, for  p l a i n t i f s .  
7'. H .  Tl'oorlle?j a n d  T h o m p s o n  h W i l s o n  f o r  dc fcnda l l f .  

,\mius, J. The action n7ac brought to recover damages for alleged 
trespass, but as thc defendant adinittcd possession and the removal of 
timber, the coritrovcrsy was practically coilfirled to the first issne. The  
plaintiffs introchlcetl a grant to Josiah Collins, dated 9 J lly, 1796, a deed 
from W. E .  m d  H. I,. Coho011 to F. N. IIusscy, date l 25 November, 
lq83, and n z ~ s n e  conrrprlccs to tllc plail~tiffs. Fail ing to exhibit a 
conncctetl c h i n  of title from the State, the plaintiffs undertook to 
establish their right to recorcr lip slion ing adverse poqce~sion for sercii 
pcarq nntlcr k n o ~ r n  a d  visihle lines and I)ountlaries and 11nder colorahlc 
title. The  defendant contentlcd that  ere11 if those nndcr n horn the 
1)laintiffs c l a~ in  11ad t l n ~  acqliircil title, it  n a s  tli\cstet by the defend- 
nnt's s111~scqnt nt atlvcrsc possession under color for the c,tatutory pcriotl. 
The  action r a s  bronght prior to 1 May, 1017. C. S., k ' 6 .  427, 423. 

Sercwl  of the cxccptinns c ntcrctl of r twrr l  wcrc : ~ h a ~ ~ d o n e d  on t h ~  
argilnicnt; tlioqe I~ronglit for\\:rrtl a ~ i d  rciitd 011 have riwivcd our careful 
conritlcration, but ~ o m e  of thein arc  so o b ~  ionslp ~ ~ n t c ~ i a b l e  as to require 
no tliscnssion. 

Exception 2 :  T. 73. S h n l l i ~ ~ g t o ~ ~ ,  a :nrrcjor,  tcstifictl for the plaintiffs 
that thc lantl tlcscribcd ill the. con~plaint  lies ~ritlii11 the hol~~idar ies  of 
the Collins grant, and thc t l c f c ~ i d a ~ ~ t  caccy~icd 011 thc :round that the 
qimtiiol~ ili~-olrcd olic of t h  I itnl ma1 ters oil 11 hich tlic parties Tvcre a t  
issnt,, mltl that the anwier aisimcd to tlctcllmric ail essential clement of 
the ~crclict .  I n  the complaint the lantl is not dcscribcci by course and 
distance, hut by rcfercr~ce to natural ob,jc.cts; a ~ d ,  after testifying with- 
out objection that he knew the Collins grzirit and the hoimdaries of the 
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land in controrersy, the witness said that the locus in q u o  is situated 
within the lines of the grant, or, i n  snbstance, that inside the grant are 
the natural objects called for ns the boundaries of the locus i n  quo.  
This v a s  evidence of a ~ l ibs tant i rc  fact, xhich,  in uiew of the preceding 
evidence, was not incon~peteiit on the ground that  the witness invaded 
thc p r o ~ i n c e  of tlle jury. This exception is  without merit. Indwd,  a 
witness for the defendant aftwward testified to identically the same 
thing. 

Esceptions 17, IS,  3.5, 36:  T11c plaintiffs offwed evidcncc tending to 
shon. that before bringing snit t l ~ q  built w camp on the land in contro- 
wrsy  and put in cllargc of it a watcliman nnlned Sykes; that the dcfend- 
ant built ni~otlicr about fifty garcis nnay,  which was occupied by Bosc 
9wc11s; and that on one occasion Abner Bryant acted ns wntchman in 
the a h s c n c ~  of Sykes. The court pernlitted hot11 Bryant and SYlres to 
testify that  ~vhi lc  they n-erc scrvil~g ill the capacity of watchl~ler: for the 
l,laintiffs, Bose Owcns offered them $10 as a consideration for their 
snrrenderiug possession of the land to him. To this eridence tlle defend- 
ant esccptecl on the ground that Oweits was not authorized by t21c 
clefei~dnnt to make such offer. I t  is well settled that tlle declarations of 
ail agent which arc  made after the t r a l~~ac t ion ,  and arc  not a part of the 
r e s  grsf tr>,  arc  incompetelit, and that what an agent says within the 
scope of hi9 agency, characterizing or qualifyirig his act, is admissible 
3s a part  of the r e s  gesfcr. R r n n c h  1 % .  l?. R., 88 S. C., 575; Southerlaw1 
r > .  R. R., 106 hi. C!., 102;  I1amric.k 1%. 7'cl. Co., 140 N. C., 151. Direct 
testimony of the agent's authority was not necessary. The  evidence 
w l a t i ~ ~ g  to this subjwt, considered in  its entirety, and particularly with 
referellce to the c i rc~~mstances  under nhich Owens subsecluently took 
P O S S C S " ~ ~  of the camp and the defendant's evident approval thereof, 
atlnlits of the construction that Owcnr, at the time of the alleged con- 
rersations, was acting in furtherance of the defendant's purpose to evict 
the l~laiirtiffs7 natchmcn, peaceably if possible, and forcibly if necessary; 
and hcilig susceptible of this interpretation, the evidence mas properly 
cubnlitted. to the jury. 

Exceptions 44, 45, 46, 47 :  The  defendant introduced the deposition 
of H. L. Cohoon, and excepted to the exclusion of certain portions 
thcreof tending to show that  3'. IT. Hussev, i n  1883, had procured the - 

execution of tlle Cohoon deed by fraud.  The esceptior~s are  based upon 
tllc two propositions: (1)  that the Colloons nerer had title to the land, 
d,lil thcir possession was not colorable; a i d  (2 )  that  Hussey's fraud, ill 
mly eveut, vitiated the Cohooll deed as color of title. 

I n  T a f e  v. Southard, 10 N. C., 121, Judge Henderson, defined color 
of title as a ' k i t i n g  upon its face professing to pass title, but which does 
not du it, either from a want of title in the person making it or the 



190 I N  T H E  SUPREME COURT. [I 84 

defective mode of conveyance that is used"; and his deh i t ion  has been 
repeatedly accepted and approved. I t  is therefore utf.erly immaterial 
whether or not the Cohoons had title, for they executed and delivered to 
I?. N. Hussey a deed which unquestionably constitute'l color in their 
grantee. Likewise, the second proposition must be resolved against the 
defendant. I n  Seals v. Seals, 165 N.  C., 409, one of the questions was 
whether a deed procured by the grantee's fraud is color of title, and the 
Court held, Walker, J., writing the opinion, that the deed was valid 
until set aside for fraud; that i t  was merely voidable ai, the instance of 
the grantor; and that the intervention of a court of equity was required 
to declare i t  invalid. I n  the instant case, if the excluded evidence had 
been admitted and the jury had found as a fact that Hussey fraudulently 
induced the execution of the Cohoon deed, its quality as color of title 
would not thereby have been destroyed. 

Exceptions 50, 51 : The requested instructions, which are the subject 
of these exceptions, are defective in that they disregard the essential 
element of possession up to known and visible lines and boundaries under 
colorable title. 

Exception 52: The court declined the prayer for instruction that 
keeping the land continuously and conspicuously posted for seven years 
was such adverse possession as would ripen the defendant's title, no one 
else being in the actual occupation. Admitting as a general proposition 
%hat the posting of land does not constitute sufficient adlrerse possession, 
the defendant contends that the locus is swamr, land. uninhabitable. unfit 
for cultivation, and not susceptible of such actual possession as is usually 
available. I t  may be observed that the prayer contains no suggestion 
of the number of the notices or the places at  which they were posted. 

I t  is very generally held that thgprevention of a tr&ass, whether by 
a written notice or by the employment of agents for the purpose, is not 
such actual possession as is necessary to mature title to real property. 
The act of posting land is not equivalent to the  possess:^ pedis, and as 
against the owner is nothing more than notice of a claim. To hold that 
title to land may be defeated, when the owner has orilv constructive 
possession, by the claimant's posting of notices which may never comt 
to the owner's knowledge, would amount to a ruling sanctioned neithei 
by reason nor by established precedent. Lynde v. Williams, 68 Mo., 
360; Lumber Co. v. Hughes, 38 S .  R. (Miss.), 769; Cedar Works v. 
Stringgfellow, 236 Fed., 264. 

Exceptions 34, 37, 48: These are exceptions to his Honor's denial 
of the defendant's motion to dismiss the action as in case of nonsuit. 
The ground of these exceptions, as stated in the defendant's brief, is the 
alleged invalidity of the deed from George A. Hussey to the plaintiff 
Z. V. Berry, and from Berry to his coplaintiff, S. A. Morris. I n  the 
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first of these deeds George A. Hussey and his wife are designated as 
parties of the first part, and Z. V. Berry as party of the second part. 
Following a recital of the consideration, without further mention of the 
names of the alleged grantors, are the words "and by these presents do 
bargain, sell, and convey, with general warranty unto the said Z. V. 
Berry and heirs and assigns." The habendurn is "to the said G. A. 
Hussey, his heirs and assigns forever." 

The deed was as signed by Hussey and his wife and duly probated and 
registered. Their names, i t  is true, are not in  the granting clause, but 
they are in the premises; and i t  appears from the entire instrument that 
i t  was the intention of "the parties of the first part" to convey to the 
grantee the land described in their deed. 18 C. J., 172, sec. 54, and cases 
cited. We are also of opinion that the recital in the habendum is not a 
fatal defect. Certainly there must be a grantor, a grantee, and a thing 
granted, and when a person undertakes to convey his land there must be 
another to whom he may convey it, for he cannot convey i t  to himself. 
Dupree v. Dupree, 45 N.  C., 166. The question presented here is 
adverted to in Hafner v. Irwin, 20 N .  C., 570. There the grantee in 
the premises was Alfred Hafner, and in the habendum, M. W. Curry. 
Daniel, J., said: "Dwight, in the premises of the deed, bargained and 
sold the property to the plaintiff, his heirs, executors, etc. However, in  
the same deed the habedurn is to M .  W. Curry,-his heirs and assigns in 
trust, etc. All the parts of a deed which precede the habendum, taken 
together, are called the premises; of which it is said, the office is rightly 
to name the grantor and grantee, and to comprehend the certainty of the 
thing granted. But though the grantee should first be named in the 
habendurn, the grant to him will yet be good, provided there was not 
another grantee named in the premises (Co. Lit., 26 b, note), or if there 
were! provided the estate given by the habendurn to the new grantee was 
not immediate, but by way of remainder. The habendum part of a 
deed was originally used to determine the interest granted, or to lessen, 
enlarge, explain, or qualify the premises. But i t  cannot perform the 
office of divesting an  estate already vested by the deed; for i t  is void if 
it be repugnant to the estate granted in  the premises." 2 Bla. Com., 
298; Goodtitle v. Gibbs, 5 Barn. & Cress., 709; 4 Kent's Com., 468. 

The application of these principles sustains also the validity of the 
deed from Berry to his coplaintiff. The habendum is substantially 
identical with that in the Hussey deed, and the only difference as to the 
parties is this: in the Berry deed the grantee is not named in the first 
clause of the deed as party of the second part, but is so designated in  the 
granting clause. I n  this jurisdiction i t  is held that a deed of convey- 
ances shall be considered in  its entirety when the question of its legal 
sufficiency or of the intention of the parties is to be determined. The 
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principle is reiterated in T r i p l e f t  c. W i l l i a m s ,  149 N .  C., 396. There 
B r o w n ,  J., very pertinently said:  "We coilcede all that  is contended 
for as to the common-law rule of construction, and that  it has been 
followed in this State. But  this doctrine, which the granting 
clause ant1 the habendurn am1 fencnclurn as deparate :md independent 
portions of the same instrument, each x-ith its especial fu.iction, is becom- 
ing obsolete in this country, allel a more liberal and erlliglitened rule of 
co~lstructiol~ obtains, wllicll looks :kt the n h l e  iiistrunier~t without rcfer- 
ence to formal divisioiis, ill ordcr to ascwtain the intention of the 
parties, and docs not per~riit nntiquntcd tcchuicalities to override the 
plainly espreesed inte~it ion of the grantor, and does noi regard as very 
material tlie part  of the deed in wliicli suc7ll intention is manifested." 
BlncX 1i~c1l 1 . .  I l l ~ ~ * l i ~ ~ ~ l l ,  121 N. C. ,  270; Roiclarid P .  E o l ~ ~ l u n d ,  93 X. C., 
214. 

T;poil inspection of the record, we f i ld  
N o  error. 

.ZPPEAL by plaintiff from T1!pn, ,T., at  5111~~ ' I ' ( ~ I ~ ,  1022, of Lbnorn.  
This is an action for land. Plaintiff cl:rirncd the. 1;nltl 11y ntltcwc. 

possession ulidcr color, as statcd, :111tl he t cd f i cd :  "I kuos  the 1n11d 
described in  the deed Iwetofore offcrctl ill c~ic lc~lce ;  it is n1i11c; I: have 
had possession of it a11t1 h a w  been cdt iva i ing  it for about thirty-fire 
or forty years. My  line runs, my soutlicnl lilw on the map, as intlicatctl 
by the yellow line. I h a r e  bccn in posscssiol~ of the lancl in dispute for 
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forty years. There is a branch running from 3 to  Mr. Wallace's; the 
stump there is the corucr and has bee11 the corner ever since I bought i t  
thirty-five or forty years ago. Running from the stump to Wallace's 
land, thrre is a ditch, and my line runs from there in the deep branch 
from 3 to 4. I have been cultivating the land in dispute ever since it 
has been cleared, thirty-five or forty years. I took possession up to the 
line that I claim now thirty-five or forty years ago. The first time the 
defendant Abbott claimed to go beyond that dotted line was about six 
years ago, and he then began to claim it. The defendant Abbott rented 
the land in controversy from me. H e  paid the rent and lived in my 
house. I rented the land to Abbott down to the dotted line on the map, 
as claimed by me. No one but him ever claimed any of the land down 
to the dotted line; it is cultivated land and good land." 

The plaintiff was asked the following questions : 
"Q. I n  this controversy you have not had any intention to hold any 

land that did not belong to you? A. I ain't never in my life, and 1 hope 
I never will. 

"Q. You have not been intending to claim any land that did not 
actually belong to you? A. No; I always knew where the line was. 

"Q. You never claimed any land that did not belong to you? A. 
No; only claimed what I knew to be my land.'' 

Plaintiff further testified: ('This was all one tract before the divi- 
sion. All the other owners on the other side of the line always admitted 
this stump (corner claimed by plaintiff) to be the corner; Abbott (mean- 
ing the defendant) is the first man that raised any question about it." 

W. M. Whitley testified: "From what people say, I have known 
this stump (stump claimed by plaintiff) as a corner stump, and the line 
as claimed by Dawson as the line; the people have claimed and recog- 
nized i t  as the line and corner for twenty-five years. During all thew 
years the plaintiff, Augustus Dawson, always went up to that ditch as  
claimed by him and down to that stump indicated on the map. H e  has 
worked the land in dispute ever since I have known it. I knew when 
the defendant Abbott lived in the plaintiff's house, and I think worked 
up to the stump laid down on the map. The strip in controversy has 
been cultivated ever since I have known it, a portion of i t  has been 
cultivated all these years, for twenty-five years, ever since I have known 
it." 

Collie Fisher testified: "I have known the land in controversy for 
thirty-five or forty years. Some years ago, I was renting i t  from Uncle 
Gus (the plaintiff) ; the line then was as contended for by him now; I 
tended it two years, which was eight or ten years ago. Elias Abbott, the 
defendant, cultivated all of i t ;  I suppose he rented the entire place from 
the plaintiff ." 

13-184 
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Augustus Rouse testified: ('I lrnow the strip of l a n l  in controversy. 
Augustus Dawson (the plaintiff) has bcen in possession of that l a d ;  he 
has been tending it for twenty or twenty-five years; no one claimed to 
the contrary along then; I never saw any one who li.;ed on the other 
side try to go across the line as claimed by the plaintiff ." 

The defcndaut, Elias Abbott, testified: "I rented this tract of land 
from Uncle Gus (the plaintiff), about six ycars ago. I have bcen in 
possession of the land in dispute now this makes three years. There is 
a ditch part of the way on the line, as claimed by the plaintiff, toward 
Wallace's land. Uncle Gus (the plaintiff) was cultivating that all these 
years up to the ditch. I began to claim across the ditch only three years 
ago. If the court should allow my contention, it would give me land 
that 1 know the plaintiff has been cultivating for a number of years. 
As tenant of the plaintiff, I held up to that ditch, the line claimed by 
plaintiff ." 

Jeff Arnold, for the defendant, testified: "My fc~ther owned the 
property in question. The dividing line between us and the Dawson 
line was a stump there (witness indicating the stump claimed by the 
plaintiff to be the corner), and a rod was up there at  that time. The 
plaintiff took in all of this tract of land at  one time." 

The court charged the jury, among other things, as follows: '',Idverse 
possession, gentlemen of the jury, is such a possessio? as notifies the 
true owner and the world that the party in possession is in adrerse 
possession, holding same as his own, so as to enable tke true owner, if 
there be one other than himself, to bring an action. ( [ f  a man is mis- 
taken as to where his line is, and gets over the line through mistake, 
and holds it thinking it is his own when in truth i t  is not, but without 
intending to claim beyond the true line, that would not be adverse posses- 
sion.)" 

Defendant excepted to the portion of this instruction which is in  
parentheses, and assigned the same as error. 

Verdict and judgment for the defendant; plaintijf excepted, and 
appealed. 

R o u s e  & R o w e  for plaint i f f .  
Suttoni & G r e m e  for de fendan t .  

WALKER, J. We have stated so much of the evidence as bears upon 
the question raised by the plaintiff, who it appears was claiming this 
land under a deed and adverse possession extending over many years- 
as much as twenty-five or thirty. The special exception taken by the 
plaintiff to the charge of the court is that relating to a holding of the 
land by mistake, the particular instruction being this: "If a man is 
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mistaken as to where his line is, and gets over the line through mistake, 
and holds it thinking it is his own when in truth i t  is not, but without 
intending to claim beyond the true line, that would not be adverse 

This instruction mas erroneous in view of the evidence and the con- 
tentions of the plaintiff, and was seriously prejudicial to him if it did 
not turn the scales against him, even if the instruction in itself was 
correct. The  lai in tiff did not admit or concede that he ever claimed 
the land by milstake, and held it thinking i t  was his own when in truth 
it was not, and without intending to claim it. The evidence is directly 
contrary to such a construction of it. Plaintiff claimed the land as his 
own, without having any doubt about his right and just claim to it, 
while the charge of the court assumed, or strongly implied, that he was 
not holding the land adversely, but because of a mistake as to the lines, 
and that he did not intend to claim land not his own. But this last 
expression is very far  from stating the true contention. Plaintiff did 
say while testifying that he did not intend to claim any land not right- 
fully belonging to him, but he added, very distinctly and firmly, and 
without the slightest equivocation, that he had not done so, but only 
claimed what he knew to be his land. The charge of the court was - 
obviously calculated, though not, of course, intended, to place a wrong 
meaning upon what the plaintiff had said, and to produce the impres- 
sion upon the jury that plaintiff was claiming the land by mistake, and 
not adversely and of right. The plaintiff had consistently, in the begin- 
ning and throughout the case, insisted strenuously that there was no 
mistake about it, but that he had asserted his title to the land, and his 
long adverse possession of it by actually occupying it and cultivating it, 
and using it in other ways to which it was adapted, and this was done 
for many years, far more than a sufficient time to ripen his title, and 
there was nothing to justify the court in presenting to the jury a view 
of the case which implied that plaintiff's possession and claim were 
asserted by mistake, and therefore not adverse. 

I t  is said in 1 Cyc., at  pp. 1036-1038: "A few decisions hold without 
qualification that one who, through a misapprehension as to the bounda- 
ries of his land, occupies and possesses land of another for the statutory 
period, thereby acquires title by adverse possession to such lands. Never- 
theless, according to the great weight of authority, where the occupation 
of the land is by a mere mistake, and with no intention on the part of 
the occupant to claim as his own land which does not belong to him, but 
he intends to claim only to the true line, wherever i t  may be, the holding 
is  not adverse. I n  cases of mistake as to the true line between adjoining 
lands, the real test as to whether or not a title will be acquired by a 
holding for the period prescribed by the statute of limitations is the 
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intention of the party holding beyond the true line. I t  is not merely 
the existence of a mistake, but the presence or absencl: of the requisite 
intention to claim title, that fixes the character of the entry and deter- 
mines the question of disseizin. There must be an intention to claim 
title to all land within a certain boundary, whether it eventually be the 
correct one or not. Where a person, acting under a inistake as to the 
true boundary line between his land and that of another, takes possession 
of land of another, believing it to be his own, up to a mistaken line, 
claiming title to it and so holding, the holding is adverse, and, if con- 
tinued for the requisite period, mill give title by ad~rerse possession." 
Applying these principles correctly to the case, the e r r x  of the court is  
apparent. 

I n  illode v. Long, 64 N. C., 433, it was held: "Where one or two 
coterminous proprietors of land cleared and fenced up to a line of 
marked trees, believing that to be the dividing line, whereas it was at  
some points as much as twenty-five yards over upon his, neighbor's land: 
Held, that such act constituted an open anti notorious 2,dverse possession 
up to the marked line, and rendered a deed made by the neighbor during 
such possession, for that part, void." Chief Justice Pourson said in the 
body of the opinion: ''In our case, clearing and fencing a field up to a 
line of marked trees, was certainly an open and notorious act, and the 
mistake was not in attempting to set a fence with a line, but in asserting 
another and a different line to be the true one, and making it necessary 
to have a lawsuit in order to show the mistake and establish the true line. 
Here the mistake was in  regard to which of two lines was the true line 
of 'Smart's grant,' called for in the deeds of both parties; that depended 
on a question of law. There the mistake was in running the worm of a 
fence exactly with a straight line; a mistake as to malter of fact, from 
inadvertence, and with no intention to assert a claim. So note the 
diversity." The Mode case, supra, controls, except that this is stronger 
for the plaintiff's right to recover than was the Mode case. Here there 
was no mistake by the plaintiff, because he claimed up to the line 
which he asserted, all the time, to be the true one. When he said that 
he would not claim land that did not belong to him, he did not mean that 
he was doing such a thing, but only claiming that which was his. Even 
if there had been a mistake originally as to the location of the true line, 
yet if the plaintiff asserted i t  to be a t  a certain place and occupied 
and claimed up to it in his own right, although he may have been mis- 
taken as to where the true line was, his possession would still be adverse. 
I t  was held in Williams v. Harrell, 43 N .  C., 125 : ' T h e  fact that the  
adverse possession has commenced and continued undep a mistake as to 
the rights of the parties is not an avoidance of its legal effect." 
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The land in  disxlute contains about fourteen acres. but i t  is of great " 
value to the plaintiff, and the controversy involves a n  important prin- 
ciple. The defendant had leased the land from the plaintiff, thereby 
acknowledging his title, and he  must have known that  plaintiff had 
claimed and occupied the  land adversely for twenty-five or thirty-five 
years. 

The cross-examination of the plaintiff as to the supposed mistake 
tended to prejudice him unduly, and to aid greatly in  emphasizing the 
error committed a t  the trial. The plaintiff was asserting the justness, 
fairness, and righteousness of his claim, and had his earnest and honest 
statement of it, inadvertently, o'f course, but nevertheless strongly, turned 
to his disadvantage. 

u 

We are  satisfied that  i t  was the erroneous instruction of the court as 
to the alleged mistake which misled the jury and caused them to decide 
with the defendant upon a wrong impression of the case, and for this 
error plaintiff is entitled to another trial. 

New trial. 

C. H. MILLER v. DUKE SCHOOL DISTRICT, No. 1, AND E. H. BOST ET AL., 
SCHOOL COMMITTEE. 

(Filed 18 October, 1922.) 

1. School Districts-Elections-Bond-Taxation. 
A graded school district, maintained under the general statutory powers 

given the county board of education, having a duly appointed committee, 
secretary, and treasurer, etc., is one functioning by legislative authority, 
and comes within the privilege and power given by statute to hold an 
election on a specified bond issue and levy a special tax for school pur- 
poses. Paschal v. Johnson, 183 N. C., 129, cited and applied. 

I t  is now made sufficient, by statutory amendment, so far as the news- 
paper publication is concerned, for a school district to publish a notice of 
an election to vote upon the issuance of bonds for school purposes and 
levy a tax therefor, in some newspaper published in the county, outside of 
the district, when no newspaper is published therein. Laws 1921, ch. 122. 

8. Same--Preliminary Notice. 
The preliminary notice of twenty days for a new registration for an 

election provided by C. S., 5926, applies, under the general election law, to 
an election called by a school district to vote upon the issuance of bonds 
by the district for school purposes, and a tax levy to provide for the same. 

4. &me. 
The failure of a school district to publish the preliminary notice for a 

new registration of an election to vote upon the issuance of school bonds 
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and provide for the necessary tax levy according to C. S., 5926, does not 
invalidate the affirmative result of the election or affect the validity of the 
bonds or levy, when it appears that the new registration, as well as the 
election, had been given ample previous notice by publication in a news- 
paper circulating extensively in the district; by notice posted at the court- 
house door, and three other public places therein; and that from a large 
vote polled only two electors had voted against the proposition, and it 
does not appear that any had been deprived of his opportunity to vote. 

APPEAL by plaintiff from Daniels, J., at September Term, 1922, of 
HARNETT. 

Civil action, submitted on case agreed. The pertinent facts presented 
in the case agreed are as follows: 

1. That the plaintiff is a citizen, resident, and taxpayer of the school 
district hereinafter referred to. 

2. That at  the time of the call of the election hereinafter referred to. 
and for many years prior thereto, that territory within the boundaries 
set forth in Exhibit "B" hereto attached being located within Duke 
Township, Harnett County, and constituting the major part of said 
township, had been a school district formed by the board of education 
under its general powers and named and designated by tiaid board under 
its general policy and practice Duke School District, No. 1, in which 
district there had been maintained for a number of years, under the 
auspices of the board of education of Harnett Oounty, a graded school, 
teaching all branches from the elementary grades to and including the 
high school grades; that said district, prior to the election hereinafter 
referred to, had never voted for a special tax, and no special tax had 
theretofore been levied therein. nor had an election ever oeen held in said 
district for any purpose. 

3. That prior to and at  the time of the election hewinafter referred 
to, the individual defendants, E .  H.  Bost, E .  C. Geddie, and A. F. 
Fowler, having been duly appointed by the board of education of Har- 
nett County, constituted the committee of said school district, and since 
said election R. S. Kelly has by said board been added, and said four 
defendants now constitute the committee of said district, of whom E. H. 
Bost is chairman and R. S. Kelly secretary and treasurer, which posi- 
tions respectively were held at  the commencement of the proceedings 
leading to the election hereinafter referred to by E. H. Bost and R. S. 
Kelly. 

4. That at  a regular meeting of the board of commissioners of Harnett 
County, held on Monday, 1 May, 1922, the committee of said district, as 
then constituted, filed a petition executed by them before said board 
praying said board to call a special election to be held in said school 
district on 15 June, 1922, for the purpose of voting upon the question of 
issuing not exceeding $75,000 of serial bonds of said school district, and 
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levying a sufficient annual tax to pay the same under the provisions of 
Laws 1920, ch. 87, Extra Session, a copy of which petition is hereto 
attached and marked Exhibit "A," 

5. That a t  said session of the board of commissioners there was also 
filed with said board a petition of more than one-fourth of the free- 
holders residing in  said school district, praying said board for an eIection 
to ascertain the will of the people within said district whether there 
should be levied in said district special annual tax of not more than 
30 cents on the $100 valuation of property, and 90 cents on the poll to 
supplement the public school fund, which may be apportioned to said 
district by the county board of education, which petition was duly 
endorsed by the county board of education, which petition and its 
endorsement by the board of education of Harnett County is hereto 
attached and marked Exhibit "B." 

6. That thereupon, at  said session of the board of commissioners of 
Harnett County, said board adopted a resolution calling an election to 
be held in said district on 15 June, 1922, upon both of said questions, 
and appointing in said resolution a registrar and judges for the purpose 
of holding said election, and ordering a new registration of voters there- 
for, a copy of which resolution is hereto attached, marked Exhibit "C." 

7. That said election was duly held on the day designated by the board 
of commissioners, and each of said issues was carried affirmatively, and 
upon returns being made to the board of commissioners of Harnett 
County said board canvassed said returns and judicially declared the 
result thereof as set forth in the minutes of said board, a copy of the 
board's said action, as recorded in the minutes of said board, being set 
forth in a copy thereof hereto attached, marked Exhibit "D," and said 
board caused a notice of the result of said election to be duly published. 

8. That there is no newspaper published within the school district 
aforesaid, but the board of commissioners caused a notice of said election 
to be published in the Dunn Dzkpatch, a newspaper published in  the town 
of Dunn, Harnett County, State of North Carolina, in  issues of said 
paper dated respectively 9 and 16 May, 1922, and marked Exhibit "E." 
Said notice was also published for more than thirty days prior to said 
election by the same being posted at  the courthouse door and three public 
places in  said school district, and, in  addition thereto, the registrar 
appointed for said election caused to be posted at  the courthouse door in 
Harnett County, and at three public places in  said school district, a 
notice of registration, a copy of which is hereto attached and marked 
Exhibit "F." 

9. That there is taxable property within said school district of the 
assessed value for the year 1921, $2,628,186. 
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10. That the defendants, constituting school commiitee, have elected 
a chairman and a secretary and treasurer, and are zbout to adopt a 
common or corporate seal of said district, and have announced their 
purposes, and are now making preparation to issue se'ial bonds in the 
name of said Duke Scllool District, No. 3, to the amount of $75,000, 
under the provisions of Laws 1920, ch. 87, Extra Session, as amended, 
and to request the commissioners of Harnett County tc levy annually a 
sufficient tax to pay the principal and the interest accruing upon said 
bonds as the same shall become due, and have announced their intention 
of offering said bonds upon the general market for salc to obtain funds 
with which to erect school buildings for said district, a contract for the 
erection of which has already been entered into and l~ursuant to said 
contract the erection of one school building for said district has already 
been begun. 

CONTENTIONS OF PARTIES. 

Upon the foregoing facts, the plaintiff contends that i,aid district, and 
the committee of said district, are without authority to issiie said bonds; 
that the same, if issued, will be illegal and void, and, therefore, prays 
that the defendants be perpetually enjoined from issuing and offering 
said bonds for sale, and for such other and further relief as the plaintiff 
may be entitled to. 

Upon said facts the defendants contend that the defezdants have full 
and legal authority to issue said bonds, and to offer the same for sale for 
the purposes for which they are about to be issued ; that raid bonds, when 
issued and sold, will be legal and binding obligations upon said district, 
and they therefore pray the court that it may so adjudge, and for such 
other and further relief as to the court may seem mete and proper. 

As a part of Exhibit "D," embraced in these findings, it appears that 
there were 264 votes in the district duly registered and qualified to vote 
in said election, and in same there were cast: for bond issue, 236 ballots; 
against bond issue, 2 ballots; for special tax, 235 ballots: against special 
tax, 2 ballots. 

Upon these facts the court entered the following judgment : 
"This cause coming on to be heard before his Honor, F. A. Daniels, 

judge, a t  chambers, in the city of Smithfield, and being heard upon an 
agreed statement of facts submitted to the court, and t h ~  court being of 
the opinion that upon said facts the defendants are autliorized to issue 
and sell the bonds therein set forth, and that said bonds when issued will 
be legal and binding obligations of the defendant district 

"It is therefore considered, ordered, and adjudged that the plaintiff's 
prayer for injunctive relief be and the same is hereby denied. and that 
the defendants be and they are hereby authorized to issue and sell the 
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bonds of said district, as set forth in said agreed statement of facts and 
as  authorized by Laws 1920, ch. 87, Extra Session, as amended. 

"This 26 September, 1922. F. A. DANELS, Judge." 
Plaintiff excepted, and appealed. 

Clarence J. Smith for plaintiff. 
Clifford & Townsend for defendants. 

HOKE, J. We concur in his Honor's decision that no valid objection 
has been made to appear to this proposed bond issue, and the special tax 
to  provide for the same. 

As we understand his position, appellant excepts first that no corpo- 
rate authority has been shown in the school district or its governing 
body to justify and uphold a measure of this character. I n  the recent 
case of Paschal v. Johnson, 183 N. C., 129, the various statutes apper- 
taining to this subject were carefully considered, and it was there held 
that every school district functioning by proper legislative authority, 
and having a governing body, whether by trustees, committee, or other, 
would properly come within the privilege and power of holding an 
election on a specified bond issue and levying a special tax to provide for 
same. Speaking to the question, the Court, in the opinion, said: "And 
in ch. 87, Public Laws, special session, 1920, i t  is enacted that the board 
of trustees of any school district in this State is authorized to issue bonds 
for special school purposes where the measure is properly approved by 
the voters a t  an election held as the law provides. I n  section 9 of this 
statute the term 'school district' is defined 40 include every graded school 
district, high school district, township, or other school district in this 
State, and the term 'board of trustees' shall include the principal admin- 
istrative or governing body of a school district by whatever name called. 
And that there may be no uncertainty to arise from the use of these 
broad and inclusive terms, ch. 224, Laws of 1921, superadds to 'govern- 
ing body' the words 'or school committee,' thus extending the provisions 
of the act to these school districts, which were then in charge of local 
school agents under the direction of the county board of education." 
This case, in our opinion, is decisive against this objection of appellant. 

I n  regard to the notice of the election, Laws 1920, ch. 87, provided 
that samch should be published in a newspaper published in the district, 
but this provision was amended by Laws 1921, ch. 122, so as to provide 
"that if no newspaper is published in the school district, then in some 
newspaper published in the county in which the school district is 
located," and as we understand the record, the statutory requirements as 
to notice of the election have been strictly complied with. 
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And as to the preliminary notice of a new registration, the general 
statute on the subject, C. S., 5926, provides for such a notice of 20 days, 
and in the absence of any contrary provision in the special law, chapter 
87, i t  would seem that  the general law on the subject should prevail. 
Comrs, v. illalone, 179 N. C., 10. Bu t  where, as in this case, i t  appears 
that  a notice of the election and of the new registration were published 
twice in a newspaper of general circulation in the district, and a written 
notice was also posted a t  the courthouse door in the county, and a t  three 
public places in the district for two weeks prior to the opening of the 
registration books, and that  these books were kept open a t  the proper 
place from 15 May  till 3 J u n e  prior to the election cm 15 June ,  1922, 
and there is no claim or suggestion that  there was not it full registration 
of the voters, or  that  any voter i n  the district was denied opportunity to 
register and to cast his ballot. And that out of a total qualified and 
registered ro te  in the district of 264, there mere 236 vctes for the bonds, 
with two opposed, and 235 for special tax, with only two opposed, ou r  
decisions fully justify us in  holding that  the technicitl failure to give 
this preliminary notice of rrgistration for the full tnenty  days should 
not bc allowed to affect the result or  defeat what is clearly a full and 
fa i r  expression of the voters' mill. On authority, t l ~ i s  objection also 
must be overruled. Hammond v. JlcRae,  182 N .  C., 747-752; Comrs. 
v. Malone, 179 N.  C., 10 ;  I$ill 21. Skinner,  169 N .  C., 411. 

We find no error i n  the rccorti, and the judgment in  denial of plain- 
tiff's application and upholding the validity of the t'onds and special 
tax is 

ilffirmed. 

J. B. BARROW V.  NORFOLK SOUTHERN RAILROAD COMPANY. 

(Filed 18 October, 1922.) 

Contracts - Brcach - Damages -Railroads-Sidetracks-Warehouse& 
Drayage. 

Damages recoverable for a breach of contract are those which were in 
the coiiten~plation of the parties, and are capable of ascertainment with 
a reasonr~ble degree of certainty; and where the owner of a tobacco ware- 
house has rented the s:mc under an agreement to save the tenant the 
cost of drayage, depending upon his contract with the lefendant railroad 
conipany to put in a sidetrack within a certain time, for a consider a t' lon 
he had performed, the dcfcnclant railroad conlpany is answerable in 
damages in the owner's action in such amount as he has been required to 
allow his tenant for such drayage charges made necessary by reason of 
the defendant's failure to put in the sidetrack by the time designated, and 
which the defendant had agreed to with knowledge of the plaintiff's pur- 
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pose to thereby save the cost of drayage. The question as to unlawful 
discrimination in freight rates, contrary to the Federal statutes, does not 
arise in this case. 

APPEAL by defendant from Daniels, J., at May Term, 1922, of 
CRAVEN. 

Civil action for alleged breach of contract on part of defendant com- 
pany in failing to put in  a sidetrack from main line of its road to the 
tobacco prize house of plaintiff, situate two hundred yards from defend- 
ant's road. On denial of liability, the cause was submitted and deter- 
mined by the jury on the following issues: 

"1. Did plaintiff and defendant enter into a contract, as alleged in 
the complaint ? Answer : 'Yes.' 

"2. 1f so, did plaintiff perform his part of the contract? Answer: 
'Yes.' 

"3. Did defendant wrongfully break the contract? Answer : 'Yes.' 
"4. What damage, if any, is plaintiff entitled to recover from defend- 

an t?  Answer : 'Yes, $309.57, with interest from 8 November, 1920.' " 
Judgment for plaintiff, and defendant excepted and appealed. 

D. L. Ward f o r  plaintiff. 
Moore & Dunn for 'defedant. 

HOKE, J. The evidence on part of plaintiff, which the jury have 
accepted as the correct version of the matter, tends to show that plaintiff 
owned a tobacco prize house, situate about two hundred yards from 
defendant's road, and in July, 1920, he made a contract with defendant 
to put a spur track from a point near its station to the warehouse, about 
two hundred yards distant. That defendant stipulated that same would 
be complete and ready for use by the opening of the tobacco season, not 
later than 4 September, 1920. That plaintiff was to pay for said track 
the sum of $1,200, or procure for the road a lot which i t  desired and 
needed in  its business, and in compliance with this bargain, plaintiff 
bought the lot and had same conveyed to the company by proper deed. 
That the chief engineer, who acted for the company in  the matter, was 
informed and understood at the time of the agreement that the purpose 
was to save the drayage charges for the approaching tobacco season, and 
relying on defendants to have the spur track ready, plaintiff, in renting 
his warehouse, agreed that the occupants would not have to pay any 
drayage charges for that season. That defendant failed to build the 
track within the time specified, and plaintiff was compelled to reduce 
his rental or make good to the occupant the drayage charges, same 
amounting to $309.57. 
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There was evidence for defendant denying that  there was any definite 
time agreed upon, but the jury, as stated, having acacepted plaintiff's 
version, the case is brought clearly within the established principle, and 
under which it was fair ly submitted and determined. That  on breach of 
contract plaintiff may recover such damagtls as  were in  contemplation of 
the parties, and which a re  capable of ascertainment with a reasonable 
degree of certainty. Decisions in application of the principle not dis- 
similar to the case presented will be found in Thompscn v. Express Co., 
180 N. C., 42;  Rawls v. R. R., 173 N .  C., 6. 

Plaintiff having bought and paid the full contract price for putting in  
the spur track a t  a specified time, is entitled to recover the damages 
naturally incident to the breach, and in our opinion there is  nothing in  
the case which presents the question of unlawful discrimination i n  
freight rates contrary to Federal or State regulations on the subject. 
Slocumb v. R. R., 165 N. C., 338-343. 

W e  find no error in the  record, and the judgment on the verdict is 
affirmed. 

N o  error. 

MATTIE B. HARPER v. OAK RIDGE SUPPLY COJfPANY ET AL. 

(Filed 25 October, 1922.) 

Evidence that the directors of the defendant corporation sent an agent 
to the plaintiff and secured a loan of money she had received upon an 
insurance policy on the life of her husband; that the plaintiff was inex- 
perienced in business affairs and relied upon the assurance of the repre- 
sentative that the loan would be amply secured, and the directors individ- 
ually liable therefor; that theretofore the banks had lent the corporation 
money upon its note with the individual endorsements of the directors, but 
a t  this time had refused to further do so, and that the money obtained 
from the plaintiff was upon the unendorsed and unsecured note of the 
corporation, which was soon thereafter thrown into the hands of a receiver 
and its assets bought in by the directors a t  a small per cent of its true 
valuation, is sufficient to sustain a verdict of the jury finding fraud on 
the part of the individual directors, defendants in the action, and a judg- 
ment that the plaintiff recover of them in her action. 

APPEAL by the individual defendants from Lyon, J., at J u n e  Term, 
1922, of LEKOIR. 

Civil action, instituted against the Oak Ridge Supply Company, a 
corporation, and its four directors, W. J. Grady, J. P. Turner, Joseph C. 
Maxwell, and Don Maxwell, individually, to recover the sum of $3,400, 
and interest thereon, as evidenced by the promissory note of the defend- 
ant  corporation; the directors being individually jointd as defendants 
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upon the alleged ground of false and fraudulent representati'ons and 
conduct in  the procurement of said loan and its subsequent conversion 
by them. 

Upon denial of liability on the part of the individual defendants, there 
was a verdict and judgment in favor of the plaintiff, from which the 
individual defendants appealed. 

Rouse & Roue and Sutton & Greene for plaintiff. 
H. D. Wil2iams and Dawson & Wallace for defendants. 

STACY, J. The defendants rely chiefly upon their exception to the 
refusal of the court to grant their motion for judgment as of nonsuit, 
made first at  the close of the plaintiff's evidence, and again renewed at 
tho close of all the evidence. The first exception has been waived by the 
defendants. Smith v. Pritchard, 173 N .  C., 720. They had the right to 
rely on the weakness of the plaintiff's evidence when she rested her case; 
but, having elected to offer testimony in their own behalf, they did so 
cum onere, and only their exception noted at the close of all the evidence 
may now be urged or considered. C. 5., 567. Blackman v. Woodmen 
of World, ante, 75; S. v. Killian, 173 N.  C., 792. 

Viewing the evidence in its most favorable light for the plaintiff, the 
accepted position on a motion of this kind, we find the following facts 
sufficiently established, or as reasonable inferences to be drawn from the 
testimony : 

1. That for a long time i t  had been the custom and habit of the Oak 
Ridge Supply Company, a mercantile corporation, to borrow such money 
as i t  required in its business from banks upon the personal endorsement 
of its directors, defendants herein. 

2. That in April, 1920, finding the company embarrassed for lack of 
funds, and being unable to secure further accommodations from the 
banks, the directors decided to endeavor to secure a loan from the 
plaintiff. 

3. That acting upon this decision of the directors, J. 0. Maxwell sent 
Mrs. Gertrude Rouse, who had been an employee of the Oak Ridge 
Supply Company, and who was acquainted with its usage and custom in 
borrowing money, to see if Mrs. Harper would lend the company her 
insurance money. 

4. That Mrs. Harper told Mrs. Rouse she had $3,400 insurance money 
left her by her husband, and which she mould lend to the company on 
good security. Mrs. Rouse communicated this information by letter to 
Mr. Maxwell. 

5. That thereupon Mr. Maxwell sent Miss Jennie Maxwell, who was 
the secretary and treasurer of the company, to see when they could get 
the money. 
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6. That Mrs. Harper said they could get the money, and asked about 
the security. She wanted to know what kind of note. Miss Maxwell 
told her it would be an endorsed note, and that the directors would be 
individually responsible for its payment. 

7. That the plaintiff was a widow, inexperienced in business, and did 
not know it was necessary for the directors to put their names on her 
note in order to become personally and individually r,?sponsible for its 
payment. 

8. That Joseph C. Maxwell went to the plaintiff's house the next day 
and delivered to her the company's unsecured note for $3,400. On being 
asked by her if it was all right, he replied that so far  a3 he knew it was. 

9. That upon being thus assured, Mrs. Harper tooc the 6 per cent 
interest-bearing note and parted with htlr money b,y endorsing and 
delivering to Mr. Maxwell her certificates of deposit, which bore only 
4 per cent interest. 

10. That this money was deposited in banks to the credit of the com- 
pany, and was paid out on its debts. 

11. That the Oak Ridge Supply Company shortly thereafter was 
thrown into the hands of receivers at  the instance of the defendants. 
Turner and Grady, and upon a sale by the receivers all the assets of the 
company were bought in by them at 25 cents on the do'lar. 

12. That appellants deliberately threw the company into the hands of 
a receiver and bought in the assets for much less than their true value. 

13. That at  the time this money was borrowed from : \ h .  ~ a r p e r ;  the 
Oak Ridge Supply Company was insolvent, and the directors knew, or 
by the exercise of reasonable and proper care could and should have 
known of its insolvency. 

14. That the directors, defendants herein, knew this money was being 
obtained on the note of the insolvent corporation, a l t h o u ~ h  they, through 
their agent, had promised the plaintiff an endorsed no;e, and although 
they knew, through their agent, that the plaintiff was relying on their 
personal security, and although they also knew, through their agent, that 
the plaintiff had been promised, and was expecting to receive, good 
security, such as the banks had been in the habit of receiving. 

Upon these "fourteen points," we think the jury were fully warranted 
in finding, as they did, that the plaintiff was induced lo part with her 
money by the false and fraudulent representations of the individual 
defendants, or, at  least, that such misreprtlsentations were made as to 
render the individual defendants personally liable in an action like the 
present. 

We have discovered no sufficient reason for disturbilg the result of 
the trial, and the judgment will be affirmed. 

No error. 
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J. W. DIXON v. JAMES 0. DAVIS, DIRECTOR GENERAL OF RAILROADS. 

(Filed 25 October, 1922.) 

1. Pleadings - Allegation - Evidence - F r a u d  - Mistake - Carriers of 
Goods--Bills of Lading-Contracts. 

Where the plaintiff has signed a livestock bill of lading for intrastate 
shipment, without stipulation a s  to time 09 the delivery of the shipment, 
and seeks to  recover damages upon a contemporary verbal agreement 
made with him by the agent that  the stock would be received a t  destina- 
tion within a specified time, in the absence of allegation of fraud or 
mistake, he will not be permitted to show that he was induced to sign the 
livestock bill of lading by the agent instead of a different one, that  he 
thought he was signing, and had thus signed the one excluding evidence 
of the par01 agreement he relied upon by mistake. 

2. Carriers of Goods-Bills of Lading-Agreement as t o  Time of Bringing 
Action-Limitation of Actions. 

In  the absence of any unusual or extraordinary circumstances, an agree- 
ment between the common carrier and its shipper may fix a reasonable 
period within which the shipper shall bring action for damages caused 
by the carrier's breach of its duty to transport the shipment, which will 
prevail in its enforcement over a longer time fixed by the general statute 
of limitations. 

3. Judgments-Issues-Verdictcarriers of Good-Bills of Lading- 
Notice--Agreement as t o  Action. 

Where, in an action by the consignor against the carrier to recover in an 
intrastate shipment of livestock, the issues are  raised whether the provi- 
sions of a livestock bill of lading, under which the shipment was made, 
had been complied with by the consignor, a s  to giving written notice, etc., 
to the carrier of the damages he claims in his action, or whether he has 
instituted his action within the time specified in the bill of lading, it  is  
required that both of these issues be answered by the jury upon the 
evidence in order that a judgment may be rendered in the consignor's 
favor. 

In an action to recover damages upon a livestock intrastate shipment, 
the necessity of the jury to answer the issues relating to notice to the 
carrier of the damages claimed, and the time of bringing the action under 
the agreement therein set out, is not eliminated hy the jury's answer to 
another issue upon which the judge has instructed the jufy that  the 
defendant had waived these requirements of the shipping contract. 

APPEAL by defendant f r o m  Devin, J., a t  M a y  Term, 1922, of WAKE. 
Civil action to recover damages f o r  a n  alleged negligent delay and  

i n j u r y  i n  t ransi t  to  R car-load shipment  of livestock, consisting of 49 
hogs a n d  one pony. 
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Upon denial of liability and traverse thus joined, the following issues 
were submitted to the jury and partly answered by thein as indicated: 

"1. Did the defendant contract and agree to transport and deliver 
shipments of hogs from Raleigh to Farmville in time for sale on 28 
February, as alleged in  the complaint? Answer: 'Yes.' 

"2. Did the defendant fai l  to perform said contract i Answer: 'Yes.' 
"3. Did plaintiff suffer loss and damage with respect to said shipment 

of hogs by reason of the negligence of the defendant, as alleged in  the 
complaint ? Answer : 'Yes.' 

"4. What damage, if any, is plaintiff entitled to I-ecover therefor? 
Answer : '$1,350.' 

"5 .  Did the plaintiff contract that  as a condition precedent to any 
right to recover any damages for loss or injury to said livestock, notice 
in writing of the  claim therefor should be given to the agent of the  
carrier actually delivering said lirestoclr whenever such delirery might 
be made, and that S I I C ~  notice should be given before said livestock was  
removed, or was intermingled with other livestock? Answer: 'No.' 

"6. Was said provision of said contract of shipment complied with 
by the plaintiff? Answer : .... .. 

"7. Did the plaintiff contract that no suit or action for the recovery of 
any claim for damages, loss, injury,  or delay to the livestock should be 
brought against the carrier unless begun within ninety days from the  
happening thereof ? Answer : .. 

"8. Was said provision complicd with by the plaintiff? Answer: 
3,  

Verdict on the judgment in favor of plaintiff, and the defendant 
appealed. 

Dolqlass & Douglass f o ~  plaintiff. 
R. N. Si~nms for defendant. 

STACY, J. O n  Thursday, 26 February, 1920, the defendant placed a 
car a t  Edgerton's Siding, Raleigh, N. C., to be used in transporting 
and carrying 49 hogs and one pony for the plaintiff to Farmville, N. C. 
Plaintiff had advertised said hogs for sale a t  one o'clcclr on Saturday, 
28 February, 1920. This fact, i t  is alleged, was communicated to the 
defendant's agent, anJ  he assurcd the plaintiff that said sliipmcnt woultl 
be delivered in  Farmville in ample time for the sale as ,idvertisetl. T h e  
livestock did not reach Farm-cille mltil some time Saturdny night, and 
was unloaded early Sunday mon~ing .  This action is biought to recover 
damagcs for delay i n  transit and  resultant injury arisin; therefrom. 

Plaintiff bases his action on an alleged oral (+ontract made with the 
defendant; and the first iesuc. is addressed to the findmg of this fact, 
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which was denied by the defendant. Smith v. R. R., 163 N. C., 143; 
Warnilton 21. R. R., 96 N. C., 402. At the trial plaintiff admitted sign- 
ing a special livestock contract, containing certain limitations and provi- 
sions in regard to his right to maintain an action like the present, 
and the fifth, sixth, seventh, and eighth issues were directed to questions 
appropriately arising thercfrom. 

There was evidence on behalf of the plaintiff tending to show that 
he thought he was signing a rcgdar  bill of lading rather than a special 
livestock contract. He  testified as follows: "I did not sign but one ., 
paper for the railrond rompany. Thcy gave me a bill of lading. . . . 
I t  was ciiffcrcnt from this paper. I did not hare any idea what I was 
signing whcn I signed that pgpcr." 

By the court: "Q. Yon say that is your signature to the paper, and 
you can read and writ?? A. Yes. 

"Q, Why did you not rcad orcr the paper? A. I just did not take 
time to read over the paper." 

As bearing upon this phase of the case, his Honor charged the jury 
as follows: "The plaintiff has admitted, upon being shown the paper, 
that he signed the paper which has been offered in evidence; but the 
plaintiff's contention is that he was told to sign a paper of a different 
character, a bill of lading, and that he was misled by the act of the 
agent of the defendant into signing a different paper, and, though he 
was able to read and write, he had no opportunity to do so, and was 
misled as to the character of the paper he was signing, and therefore he 
is not bound by the written paper which bears his signature." 

Defendant excepted to this portion of the charge, and contended, first, 
that there was no allegation of any fraud or mistake in the execution of 
the contract; and, second, that the evidence offered by the plaintiff was 
not sufficient to warrant the foregoing instruction. We think the excep- - - 

tion must be sustained, certainly upon the first ground (Graves v. T T U ~  

blood, 96 N. C., 498), if n'ot upon the second. Proof without allegation 
is as unavailing as allegation without proof. McCoy v. R. R., 142 
N. C., 383. There was no stipulation in the written contract calling for 
delivery of the shipment a t  any particular time; and across the face of 
said instrument was stamped the following: "Read this contract. I t  
is agreed that this contract contains the entire bargain between the 
shipper and the company, and that no conversation between owners or 
attendants of the livestock shipped hereunder and representatives of the 
company shall alter, vary, or add to said contract or be valid." 

Sections 8 and 11 of the written contract were as follows: 
"8. That as a condition precedent to any right to recover any damage 

for loss or injury to said livestock, notice in writing of the claim therefor 
shall be given to the agent of the carrier actually delivering said livestock 
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wherever such delivery may be made, ant1 such notice :hall be so given 
before said livestock is removed or is iriternlingled with other livestock." 

'(11. KO suit or action for the recovery of any claim for damages, loss, 
injury, or delay to tlie livestock shall he brought against any carrier, 
and only against the carrier oil whose h i e  tlic injury or delay occurred, 
unless begun within ninety (90) days from the happening thereof, and 
if begun later the lapse of time sliall be conclusive evidence against the 
validity of such claim, any statute of limitations to the contrary not- 
withstanding." 

I t  will be obserrcd that the jury failed to answer tlie s i ~  th, seventh, and 
eighth issues, tlic seventh issuc bcing directrd to the above provisions of 
the 11th section of the contract. This matter i s  not covered by the fifth 
issue, for the court practically instructed tlie jury that, under the e14- 
dence (wliicli was not essentially unlike that  i n  the case of Horse 
Exchange v. R. R., 171 N. C., 66),  the requirements of the provisions of 
the 8th section of the contract had been waived. Schlcss v. R. R., 171 
N. C., 350; 11leulborn 11. R. R., 170 N. C., 210; Baldwk v. R. R., 170 
N. C., 12, and Xime v. R. R., 160 N. C., 457. The  verdict, therefore, 
was incomplete, and, in any event, the cause must be remanded for a 
new trial. This was not an intcrstate shipment, as was the case of 
Rryan,v. R. R., 1 7 4 N .  C., 177. 

I t  is  established by the clear weight of authority that  the parties to a 
contract of shipment may fix a given time, shorter than that  allowed by 
the general statute of limitations, within which suit for  breach of the 
contract shall be brought, and, in the absence of any unusual or extraor- 
dinary circumstance, such a stipulation, if reasonable, will be enforced. 
Thigpen v. R, R., ante, 33, and cases there cited. T h e  ],resent suit was 
commenced by the issuance of summons on 18  December, 1920, more than 
nine months after the alleged breach of contraot occurred. 

New trial. 

J. E. CRUTCHFIELD, TRUSTEE, v. Z. P. ROWE AKD WIFE. 

(Filed 25 October, 1922.) 

1. Bills and Notes-Negotiable Instruments-Banks and Banking-Pur- 
c h a s s D u e  Course. 

Where one of two partners has given his individual note to the other 
to be discounted a t  a bank, and the one thus acting as the agent for the 
other has placed the proceeds to the partnership credit, and has checked 
it out for partnership purposes, in the firm's name, the maker of the note 
is guilty of negligence in not notifying the bank of his partner's want of 
authority to thus check out the funds until after the matcrity of the note; 
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and the bank, being an innocent purchaser for value and in due course 
may recover on the note, irrespective of the question of whether the maker 
of the note had received benefit from the transaction. 

Upon the question of whether a bank, discounting a note of a n  indi- 
vidual partner, a t  the instance of his copartner, was a purchaser in  due 
course for value, without notice, i t  is competent for the cashier, as  both 
substantive and corroborative evidence, to testify that  the partner making 
the trailsaction informed him a t  the time that  the proceeds were the 
coutribution of the maker to the partnership funds, and in contradic- 
tion of the maker's testimony of the lack of the authority of his partner 
to place the proceeds to the partnership credit, and check on i t  i n  the 
partnership name for partnership purposes, upon which he relies in de- 
fense to the bank's action upon the note. 

3. Same--Principal and  A g e n t P a r t n e r s h i p .  
Where a partner makes his individual note and gives it to his copartner 

to have discounted a t  a bank, it  is with the ordinarily implied authority 
for the partner so acting to place the proceeds to the partnership credit, 
and check i t  out under the partnership name for partnership purposes; 
and the bank discounting the note without notice of the maker's claim to 
the contrary is  a purchaser in due course, and may recover in its action 
upon the note against the maker. 

4. Appeal a n d  Error-Instructions-Reversible Error .  
Where the court has erroneously instructed the jury that  a n  innocent 

holder for value of the note sued on, and without notice of i ts  inflrmity, 
is not entitled to recover if the defendant has not received value therefor; 
a correct instruction elsewhere appearing in the charge is  contradictory 
and does not relieve the error from prejudice. 

APPEAL by  plaintiff f r o m  Conn,or, J., a t  November Term, 1922, of 
FENDER. 

O n  2 1  August,  1920, Z. P. Rowe a n d  wife executed to J. E. Crutch-  
field, trustee f o r  t h e  P lan te rs  B a n k  a n d  T r u s t  Company, their  note  f o r  
$2,000; secured by  a deed i n  t rus t  of even date, du ly  recorded i n  Pender ,  
o n  a one-half undivided interest i n  a t rac t  of l and  therein described. 
H e  h a d  conveyed t h e  other  undivided half interest i n  t h e  l and  to J. P. 
Fellows f o r  $12,500. T h e  said $2,000 note was discounted a t  t h e  said 
bank immediately upon  i t s  execution a n d  delivery, a n d  t h e  proceeds were 
placed to t h e  credit of Rowe a n d  Fellows. Rowe a n d  Fellows were 
f a r m i n g  a s  par tners  upon  t h e  said land,  i n  which each owned a n  undi- 
vided one-half interest. T h e  f a r m i n g  agreement was t h a t  each was t o  
fu rn i sh  one-half of t h e  money to c a r r y  on  said f a r m i n g  operations, and,  
pr ior  t o  2 1  August,  Fellows h a d  furnished h i s  p a r t  of said mohey, a n d  i t  
h a d  been used i n  t h e  operat ion of a partnership f a r m .  Rowe testified: 
"After wife  a n d  I signed t h e  mortgage before a magistrate, I gave i t  to  
h i m  to br ing  back here  t o  p u t  t o  my credit, a n d  I handed t h e  papers  t o  
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Fellows to take to the bank. When Crutchfield sent me notice that the 
note was 90 days past due, I think I went up there and told him I was 
not going to use the money, that he could cancel the mortgage." Rowe 
added that he did not know whether Fellows got the money or not, but he 
did not get i t ;  that he decided to mortgage his half of t i e  farm for the 
$2,000, and he told the magistrate to carry the note to F ~ ~ ~ o T T s ,  who was 
to carry i t  to the bank to see whether i t  was O.K. or not. That he never 
said anything to the bank officers about i t ;  that Fellows iold him he had 
delivered the note and mortgage to the bank, but did not tell him that 
he got the money; that he himself never did anything ahout it until the 
note was due, and that in the meantime he and Fellows had fallen out. 
Three months later he saw Crutchfield, the cashier, who told him that 
the money had been put to the credit of Rowe and Fellows, and had been 
drawn out on their checks. H e  asked Fellows about it, and told him he 
understood the money had been drawn out, and he replied, "Yes." The 
jury having found the issue in favor of the defendant, the plaintiff 
appealed. 

Bland & Bland,  J .  J .  Best ,  and H .  L. Stevens for p la id i f f .  
C. E. AlcCullen and C. D. Weeks  for defendant. 

CLARK, C .  J. The defendant Rowe testified that after the note had 
been due some 90 days he asked Crutchfield about it, wl-o said that the 
proceeds of the note had been placed to the credit of Rowe and Fellows 
as partners, and Rowe was allowed to testify that he th1:n told Crutch- 
field that he was not a partner with Fellows in that matter. This con- 
versation was excepted to as irrelevant, the bank being an innocent pur- 
chaser for value. 

I t  appears from the evidence that Rowe and Fellowsi were farming 
together in partnership; that Rowe and his wife executed a note to 
Crutchfield, trustee, which was put into the hands of Fellows, his co- 
partner, to negotiate with the bank. Fellows, whom he trusted to 
negotiate for this loan, had the proceeds placed to the :redit of Rowe 
and Fellows, and the money was checked out by Fellows by checks drawn 
in  the name of the firm, and the bank had no notice or knowledge other 
than that given to it by Fellows, who brought the note to the bank. 
Fellows having brought the mortgage and note for discount, notified the 
cashier of the bank to place the same to the credit of Rowe and Fellows, 
who, the cashier knew, as he testified, were in partnership, and the pro- 
ceeds having been drawn out by checks drawn in the name of the firm, 
there was nothing to put the bank on notice, and the defendant Rowe, 
nothing else appearing in the evidence, the plaintiff cla ms was bound 
by his acquiescence not only during the four months for which the note 



N. C.] FALL TERM, 1922. 213 

was given, but for three months thereafter, and excepts that the court 
did not direct a verdict in  favor of the plaintiff on the ground that when 
there is a loss in a case of this kind, i t  should be borne by the one whose 
carelessness has contributed to the misfortune. 

There was no contradiction that Rowe and Fellows were farming 
jointly; that the note was placed in the hands of Fellows by the authority 
of Rowe, and carried by him to the bank; that the proceeds were placed 
to their joint account and the proceeds drawn out by checks in  their joint 
name, and that Rowe made no objection and gave no notice of any dis- 
sent until at least seven months had passed. I n  the absence of evidence 
contradicting any part of this testimony, the court might have directed 
a verdict against the maker of the note. The defendant was guilty of 
gross negligence by his acquiescence for seven months, three months 
after the maturity of the note. On such conduct the cashier, knowing 
of the partnership, was not guilty of negligence in  paying out the pro- 
ceeds upon such checks. 

The most serious error, however, is this: The cashier of the bank, 
J. E. Crutchfield, was asked to explain the transaction, and tell all that 
he knew about it. The court sustained an objection to this testimony, 
which was certainly relevant and competent. The record states that the 
cashier would have testified that Fellows stated to him that he had paid 
more than his share of the expenses of their joint farming, and that if 
Rowe would pay up what he owed him they would carry on the busi- 
ness; and if he could get a loan for Rowe, Rowe would pay him; that 
Fellows brought him this note and mortgage, which was credited to the 
account of Fellows and Rowe, and the proceeds were drawn out by 
checks signed "Rowe and Fellows"; that Rowe never came to see him 
nor had any conversation about it, and that the entire transaction was 
with Fellows. This evidence was very material, both as corroborative 
and substantive evidence, and the court erred in  not admitting this 
testimony, which was also in contradiction of Rowe. Powell v. Lumber 
Co., 168 N. C., 632. 

I t  was also error to exclude the question to Crutchfield, whether he 
knew that Rowe and Fellows were in  business together at  that time. I t  
was admitted that he would have testified, "They were operating a farm- 
ing partnership. H e  (Crutchfield) never spoke to Rowe about this loan 
in controversy. Fellows negotiated the loan. H e  had the conversation 
with him about negotiating the loan on Rowe's note, as above stated, 
and two or three weeks later he returned with the paper signed, which 
the bank discounted." This evidence was competent in  contradiction 
of Rowe, and competent to show that the bank was without knowledge or 
information that Fellows was not authorized to make the transaction. 
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The court also excluded the question to Fellows: "Was it the under- 
standing between you and Rowe that the discounted loan was to pay for 
money you had advanced Rowc up to that time?" The record states 
that the witness would have replied that "It was undemtood that Rowe 
agreed to borrow the money for this purpose. Rowe and I were farming 
on the Moore plantation." H e  then stated the quantity of land and the 
extent of the operations and that the money was checked out to pay the 
bills as they came in in their farming operations, and he added: ((1 
checked the money out to pay the bills that came up, 2nd I gave Rowe 
credit." According to the testimony of this witness, as the agent of 
Rowe he negotiated the loan, was directed to carry the mortgage and 
note to the bank, and had the money placed to the credit of Rowe and 
Fellows, and checked the money out to pay their joint bills. The com- 
petence of this testimony is apparent, and it was error to exclude it. 

There was no evidence tending to show that any fraud was practiced 
on the defendants, and in  the placing of the proceeds clf the discounted 
note of Rowe to the credit of Rowe and Fellows. Tht: evidence shows 
that the bank was an innocent purchaser for value, and upon this evi- 
dence, if admitted, the court should have directed a veidict in  favor of 
the plaintiff bank. 

The plaintiff also excepted to the following charge: '(The defendants, 
however, although they executed this note, and i t  was delivered to the 
bank, say they never received the proceeds of the note now if such be 
the fact, gentlemen, then of course the defendants are not indebted to 
the plaintiff.'' This was erroneous, for if the bank took the note under 
the circumstances testified to, and according to the testimony erroneously 
excluded, the bank was a purchaser for value without notice, and was 
entitled to recover. 

The court also erroneously charged as follows: "11, is only in the 
event that it be a fact that the defendants received the proceeds of this 
note will they be indebted to the bank." This was telling the jury, with- 
out qualifications or explanations, that Rowe must have received the 
proceeds of the note; otherwise he would not be indebted to the plaintiff 
even though the bank received the note from his agent and the money 
was put to the credit of the partnership and drawn out and paid on the 
partnership debts. 

The court also charged: "It i s  not necessary, how3ver, gentlemen, 
for you to find that the proceeds of the note were paid directly to Z. P. 
Rowe and wife, or to either of them, that is, to them in person." This 
charge contradicts the previous instruction that if they never received 
the proceeds of the note the defendants were not indebted to the plaintiff, 
and is misleading to the jury. 
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I t  is  not denied in this case that  Fellows, by direction of Rowe, was 
entrusted with the mortgage and note, and that  Fellows was told to take 
them to the bank, and tha t  Rowe made no complaint or objection unti l  
many months after the note had matured. I t  was admitted that  Fellowa 
was Rowe's agent with respect to inquiring of the bank if i t  would dis- 
count this note, and in  carrying the note to the bank. I t  was erroneous 
to rule out the evidence of J. E. Crutchfield and of J. P. Fellows, as 
above stated, which tended to show that  Fellows was the agent of Rowe i n  
having the note discounted and in placing it to the credit of the partner- 
ship of Rowe and Fellows. There were other errors assigned in  the 
record, and which, we think, entitled the plaintiff to a new trial, but i t  
is unnecessary further to discuss the exceptions. F o r  the errors pointed 
out, there should be a 

New trial. 

S. P. BOSEMAN ET AL. V. W. E. McGILL. 

(Filed 25 October, 1922.) 
1. Judgments. 

A judgment against the bidder on lands at a public sale for the purchase 
price, who has failed to respond, adjudging the amount of the judgment 
a lien upon the lands and ordering foreclosure, is a final judgment as to 
matters therein embraced, and conclusive between the parties. 

2. Appeal and E~~or-Judgment~-Supplementary Proceedings-4bjec- 
tions and Exceptions---Case on Appeal-Certiorari. 

Supplementary proceedings taken upon a final judgment not excepted 
to or appealed from, with exception only as to matters embraced in the 
order in the proceedings, does not permit a review of the judgment, but 
only of matters excepted to in the special proceedings; and where, upon 
the failure to docket the case in time in the Supreme Court, the appel- 
lant's motion for a certiorari is allowed, it brings up for review only the 
exceptions taken in the special proceedings, and appealed from. 

3.. Judgments-Liens-Vendor and Purchaser-Sales-Bidders-Supple- 
mentary Proceedings-ForeclosureExamination of Debtor. 

Where a judgment orders the foreclosure of lands to pay the purchase 
price, and the plaintiff makes it appear in proceedings supplementary 
to execution that the value of the land is insufficient, and that the defend- 
ant has funds in the hands of a third party, it is not required of the 
plaintiff that he await the result of the foreclosure sale before an order 
can be made that the holder of defendant's funds pay the same into court 
to await the court's further orders respecting it, it  being made to appear 
that the defendant had no other funds subject to the payment of the 
balance that would be due on the judgment after applying the proceeds 
from the foreclosure sale of the lands. 
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4. Same-Evidence. 
Where, upon the report of comnlissioners to sell land a t  a judicial sale 

subject to a lien, it  appears that the land brought a fair and reasonable 
price, which was found as  a fact by the clerk, and the order of sale con- 
firmed by the judge, and it  further appeurs thxt the priae so obtained was 
less than the amount of the judgment, the judgment clwlitor may obtain 
an order, in proccedi~lgs sul~plernentt~ry to execution, upou proper afiidavit, 
by showing that  execution had becn issued, though not them returned, and 
that  the judgment debtor had property available in  the hands of a third 
person, subject to the payment of the judgment debt, and which he  un- 
justly refuses to apply thereto. C. S., 712, 719. C. S., ill, does not apply 
to the facts of this case. 

5. Same-Actions-Remedies. 
Where the land of a judgment debtor is subjected to a specific lien for 

its payment, the judgment creditor may proceed against the debtor in per- 
sonam, may compel payment by proceedings in rem, or pursue both r e m a  
dies a t  the same time. C. S., 663. 

6. S a m s O r d e r  Upon Third Persons. 
Where i t  appears, in proceedings supplementary to  execution, that  a 

third person has funds of defendant available for the judgment debt, etc.. . . 
an order may be made by the court forbidding such third persons to dis- 
pose of the fund. 

7. Sam-Statutes, 
Held, under the facts of this case, a n  order for the examination of the 

judgment debtor and others, in proceedings supplementary to execution, 
was properly made under the provisions of C. S., 721. 

Where, upon the plaintiff's affidavit, the clerk 0nds a s  a fact tha t  
execution under the judgment had been issued, i n  proceedings supple- 
mentary to execution, i t  is  sufficient to sustain his order in that respect 
for the examination of the defendant and others, etc., .which the lack of 
the return of the execution does not affect. 

9. Same--Property Available. 
Objection that  the plaintiff, in proceedings supplementary to execution, 

has not shown, in support of the order to examine the defendant and 
others, that  the defendant had no other property, etc., cannot be sustained 
when this averment is made in the plaintiff's affidavit, without denial. 
Bank u. Burns, 109 N. C,, 105, cited and approved. 

APPEAL by defendant  f r o m  Lyon, J., a t  chambers  i n  Elizabethtown, 
30 December, 1921. 

I n  th i s  action t h e  plaintiffs recovered judgment  f o r  $7,690, w i t h  
interest,  a s  t h e  purchase pr ice i n  a contract  t o  purchase cer tain land.  
T h e  judgment  was declared to be a specific lien u p o n  t h e  land  described 
i n  t h e  complaint,  a n d  a commissioner was appointed to  rlell t h e  l and  a n d  
report  t o  t h e  court,  and  there  were directions i n  t h e  judgment  as  to  t h e  
appl icat ion of t h e  proceeds of t h e  sale. 
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The land was sold at  public auction on 21 November, 1921, and was 
bid off at  the price of $7,000, but the purchaser, a colored man, being 
insolvent and unable to comply with his bid, the property was again 
offered for sale several times, and was finally sold for $5,500, and one 
of the commissioners, who was also attorney for the defendant, reported 
to the court that "said price is fair and reasonable." 

On 25 November, 1921, execution mas issued and placed in the hands 
of the sheriff, which the clerk finds as a fact, and he further finds, upon 
affidavit, "the recovery of above judgment of $7,690, with interest from 
5 January, 1921; that the judgment had been docketed; that execution 
had been issued thereon and placed in the hands of the sheriff of Cum- 
berland, where the defendant resided; that the property upon which the 
plaintiff had a lien was insufficient in value to satisfy the judgment; 
that there was no known property of the defendant that is liable to 
execution, and no equitable estate in lands within the lien of the judg- 
ment; but that defendant has property, choses in action, and other things 
of value not exempt from execution, which he unjustly refuses to apply 
toward the satisfaction of said judgment; that C. G. Rose and C. J. 
Cooper have property of the said W. E. McGill which exceeds in value 
$10.00, and consists of cash and securities; and that they are indebted 
to the said McGill." The clerk thereupon issued an order for examina- 
tion of McGill, Rose, and Cooper, directing them to appear before him 
to answer concerning the property of the defendant W. E. McGill, and 
restraining any transfer, ctc., of the property. 

The defendants McGill, Rose, and Cooper all failed to file answer, and, 
after examination of said Rosc and Cooper, the court, after finding that 
plaintiffs had ~ecured judgment, and that the lands upon which plaintiffs 
had a lien were insufficient to satisfy the same, and that execution was 
issued on said judgment and plaintiffs had filed the necessary affidavits, 
further finds as a fact that C. G. Rosc has in his hands $4,300 which is 
the property of W. E. McGill, and after allowing $500 as his personal 
property exemption, adjudged that the sum of $3,800 now in the hands 
of the said C. G. Rose bc condemned to be applied to the plaintiff's 
judgment in this action, and ordered that the said Rose should at  once 
pay thc same into the court to await the sale and confirmation of the 
land upon which the plaintiffs have a specific lien in  this action, and 
rctainerl the causc for fnrthcr orders. The defendant appealed, and the 
entire rccord was transmittctl to Lyon, J., at the request of the appellant 
and hy consmt of the appellees, the defendant's counscl having appeared 
by brief, the court ('ca~~sidered and adjudged that the judgment 
of the clcrk is I ~ c ~ e b y  affirmed with the modification that said sum of 
$3,800 be heltl by said clcrk subject to the further orders of this court, 
and this cause is retained for further orders." The settlement of the 
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case on appeal having been delayed, certiorari was applied for in apt 
time, and ordered to bring up this judgment which had been entered in  
the supplementary proceedings. 

H. L. Brothers and Henry E. Wi l l i am  for plaintiffs. 
Rose & Rose for defendant. 

CLARK, C. J. The judgment at  September Term, 1921, was a finaI 
judgment, the debt being ascertained anti foreclosure: by sale being 
adjudged. Johnson v. Roberson, 171 N .  C., 194; Davis v.  Pierce, 167 
N .  C., 135; Williams v. McFadyen, 145 N .  C., 157. I n  this last case, 
Hr. Justice Hoke said: "Such judgment is final as to the amount of 
indebtedness so adjudicated, and i t  is also final for purposes of appeal 
as to all debated and litigated questions between the parties preceding 
such decree." 

The appeal not having bcen served in proper time) a certiorari in  lieu 
thereof was applied for in apt time and granted upon cause shown. 
This necessarili brings up only the order in the suppl&entary proceed- 
ings, there being no exception taken to the judgment upon the indebted- 
ness. Indeed, the exceptions filed by the defendant abar~don any appeal, 
if there had been any, from the judgment as to the indebtedness and 
excepts only to the order in the supplementary proceedings. 

C. S., 663, pro-vides: "Where a judgment requires the payment of 
money, it may be enforced in those respects by executio~ as provided in 
this article." LZ long line of cases hold that, "The vendor has two 
remedies that he may adopt to collect his debt-one ;n personam, to 
compel the vendee to pay it-the other i n  rem, to subject the land to its 
payment, and he may prosecute both these remedies at  the same time." 
Allen v. Taylor, 96 N. C., 37. 

The judgment in this action decrees that plaintiff "rwover judgment 
against thc defendant W. E. McGill for the sum of $7,690, with interest 
from 5 January, 1921, and for the cost of this action." 

It appeared that thc defendant had no property lial~le to execution, 
and no rquitablc estate in lands within the lien of the judgment except 
the real property drscribed in the conrplaint, and that this was insuffi- 
cient in valnc to satisfy the judgment. I n  McKeithan v. Walker, 66 
N. C., 9.5, it was said: "WC see 110 reason why the proceedings given 
by section 266 may not be commenced before the sale of the property 
leried 011, on an affidavit or other proof of its insufficient value, just as a 
subsequent levy may he made after a previous insuflicient one; but 
clearly no final order call be made appropriating to the creditor any 
property discovered undcr this section, until the property previously 
Icviccl 011 is exhausted, for 1111til t h a t  is done it cannot be known ~rhether  



N. C.] FALL TERM, 1922. 219 

anything is still owing. Until the property levied on can be brought to 
sale by a proper proceeding, the property discovered by the garnishee 
may be levied upon as a security for the deficiency." This is exactly 
the proceeding pursued in this case. The clerk's order required the 
money to be paid into the court, to await the sale and confirmation as 
to the land upon which plaintiffs have a specific lien, as security. 

The defendant's attorney, one of the commissioners, having reported 
to the court that $5,500, the price for which i t  had been sold, was a fair 
and reasonable one for said land, it was confirmed by the court, which 
sustained the finding of fact by the clerk that the land was of insufficient 
value to satisfy the judgment. A plaintiff who has a lien upon lands 
which he knows to be of insufficient value to satisfy his judgment is not 
required to stand helplessly by and see the defendant make way with a 
fund which could make good the deficiency in the value of the land while 
the statute of limitations was running against his judgment, as stated in 
illcCaskil1 v. McKinnm, 121 N.  C., 194. Both as a matter of law and 
of equity the execution and supplementary proceedings were properly 
had in  this case. 

The appellant's argument seems to be based upon the mistaken im- 
pression that the supplementary proceedings herein were brought under 
C. S., 711. I n  fact, they are authorized by C. S., 712 and 719, and 
under the construction placed thereon in Bank v. Burns, 109 N .  C., 105, 
in which the headnote sustains the action herein taken: "Bn affidavit 
by a judgment creditor, his agent, or attorney, that an execution has been 
issued upon his judgment, though i t  has not been returned, and that 
defendant has not sufficient property 'subject to execution' to satisfy the 
judgment, but has property 'not exempted from execution' which he 
unjustly refuses to apply to its satisfaction, is sufficient to support an 
order for the examination of the debtor, and persons alleged to be in- 
debted to him; and, also, an order forbidding the disposition, by the 
latter, of any effects belonging to the judgment debtor," distinguishing 
Hinsdale v. Sinclair, 83 N. C.. 338. 

The order of examination having been authorized by law as above 
stated, the order of condemnation made by the clerk was within the 
scope of C. S., 721, which provides: "The court may order any prop- 
erty, whether subject or not, to be sold under execution, in the hands of 
the judgment debtor or any other person to be applied towards the 
satisfaction of the judgment." 

The defendant contends that the execution was never placed in the 
hands of the sheriff, but that contention is negatived by the affidavit of 
plaintiffs in support of the order of examination, which states that the 
execution was duly issued and at once delivered to the sheriff of the 
county of Cumberland, where the defendant then resided, and the clerk 
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found a s  a fact that  execution had been issued upon said judgment. 
The  lack of return of execution is not conclusive against such finding, 
for  after i t s  issuance i t  might have been handed to the party or to his 
agent. McKeithan v. Blue, 149 N. C., 95. 

T h e  defendant further contends tha t  it might be tha t  the  defendant, 
has other property out of which this execution could h a w  been made, but 
this is negatived by the affidavit of plaintiffs in support of the order of 
examination, which is  not denied, and there was no evidence produced 
that  the defendant had other property. Bank v. Burns, 109 N. C., 105, 
i n  which the affidavit was to the same purport. 

T h e  order of the clerk, as  modified by Lyon, J., must be 
Affirmed. 

BANK OF PROCTORVILLE v. DR., G. H. WEST. 

(Filed 25 October, 1922.) 

1. Banks and Bankingaashier-Principal and Agent.Deposits-Over- 
drafts. 

Where a cashier of a bank, in his individual capacity, and for his own 
private use, purchases an automobile and promises to deposit the purchase 
price to the seller's credit a t  the bank, to meet his draft therefor; but the 
cashier fails to make the deposit and carries the amouni; on the books of 
the bank as an overdraft of the seller, and this is done without the knowl- 
edge of the directors or other proper officers of the bank: Held,  the 
seller is responsible, on the failure of the cashier to make the deposit as 
promised, for the amount of his overdraft in an action by the bank. 

2. Same--Want of Authority-Knowledge Imputed. 
Knowledge of a transaction by a cashier of a bank made with a de. 

positor for the cashier's sole benefit against the interest of the bank 
will not be imputed to the bank, and the bank will not Ile bound thereby 
in the absence of actual knowledge. 

3. Banks and Banking-Overdrafts-Notice--Knowledge of Depositors- 
Notice Imputed-Principal and AgentAntagonis t ic  hterests. 

A cashier of a bank cannot bind the bank by permitting a depositor to 
overdraw his account for the sole personal interest of the cashier, for the 
agent's interest is antagonistic to that of his principal. The depositor is 
affected with knowledge of the status of his own account with the bank 
and the fact that the bank fails to notify him of the 'overdraft cannot 
defeat the latter's recovery upon the overdraft, even if there is  no fraud. 

APPEAL by plaintiff from Cowor ,  J., a t  April  Term, 1922, of 
ROBESON. 
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E. J. Britt  and Mclntyre, Lawrence & Proctor for plaintiff. 
McLean, Varser, McLean. & Stacy and S. Brown Shepherd for de- 

f endant. 

CLARK, C. J. A jury trial was waived, and this case was submitted 
on facts agreed: On 28 May, 1920, N. C. Blue, cashier of the plaintiff 
bank, in  his private capacity as an individual, and for his individual 
uses and purposes, purchased an automobile from the defendant at  the 
price of $540. Blue instructed West, who was a customer of the bank, 
to draw a check upon the bank for the purchase price, and promised 
that when i t  was presented he, Blue, would deposit sufficient funds to 
the credit of the seller in the said bank to make the draft good. Pur-  
suant to this agreement, West drew his check upon the plaintiff bank, 
which was duly charged to his account, but Blue failed to place funds to 
the credit of West to meet the same when presented and paid, but simply 
charged up the amount on West's account, creating an overdraft for the 
whole amount. 

This action is brought by the bank to recover said overdraft of $540. 
None of the officers or directors of plaintiff bank had any knowledge 
whatever of any of the transactions. I n  October, 1920, about four 
months after the above transaction, on an examination of the bank by 
the officers of the State Banking Department, i t  was discovered that 
cashier Blue was a defaulter for a large amount, and he was removed. 
No notice was given to West of the overdraft until after the removal 
of Blue as cashier, because the other officers and directors of the bank 
had no knowledge of the overdraft. Upon ascertaining the fact, a 
demand was made upon the defendant for payment of the overdraft, and 
refused, and this action was brought. Blue was insolvent when he pur- 
chased the automobile, and is still insolvent. H e  was the only salaried 
officer connected with the bank. 

Independent of the purchase of the automobile, and the other circum- 
stances mentioned, the defendant is liable to the bank for payment of 
the overdraft by him. The fact that the cashier had promised to put a 
sum there to meet it, which was not done, does not affect the fact that the 
defendant has gotten $540 in  money from the bank by the overdraft, and 
his liability therefor. I f  the promise had been carried out by the 
cashier actually putting the money of the bank to the credit of West, the 
cashier would have been guilty of embezzlement in applying $540 of the 
money entrusted to his care and custody and converting i t  to his own use, 
an offense for which the doors of the penitentiary would have swung 
open. As he failed to so place the money, either his own or of the bank, 
it was simply a case where the cashier promised, as any other person 
could have promised, to place a sum to the credit of the drawer of the 
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check and did not do so. The liability of the drawer to the bank is due 
to the fact that he has gotten $540 of the bank's money by means of an 
overdraft, for which the drawer is responsible to the hank, and i t  was 
his misfortune that he accepted the assurance of Blus that he would 
place that much money to his credit. 

West knew, as a matter of course, that the transaction in effect was 
that the cashier, without any authority from the bank, was to loan him 
$540 without any note or security given by him to the bank, and without 
payment of interest. H e  knew that the cashier had no authority to 
make such transaction, and he sold the automobile to him for the sake 
of the profit in such sale, relying upon the promise of Blue to place 
money in the bank to the defendant's credit, which promise the cashier 
did not keep. The failure to do so was the loss of the defendant. and 
not the loss of the bank, for the cashier had no authority to use the 
bank's funds for his own purposes. Even if, as cashier, he had actually 
paid the check of the bank in the utmost good faith, i t  was none the 
less an overdraft, for which West was indebted to the bank. The 
cashier's promise to West to make i t  good in no wise rehased West from 
payment of the overdraft when the cashier failed to place the money to 
the credit of the drawer. This case is almost identical with that of 
Grady v. Bank,  ante, 158. 

I n  Dowd v. Stephanson, 105 N. C.. 467, the Court held that when 
the president of a bank authorized a transaction to pity debts due by 
himself, though with the knowledge of the cashier of {he bank, it was 
no defense, the Court saying that the president and offi:ers of the bank 
other than the directors, have no authority to appropriate its moneys. 
As said in  that case, "The defendant got the benefit of tqe bank's money 
in  a way not authorized or intended by it, and very certainly it can 
recover that money by proper action," citing Moss on B,tnking, sec. 360, 
and cases. 

The agreement between the cashier, Blue, and the defendant West 
was a fraud upon the plaintiff bank, and i t  can recove* the amount of 
an  overdraft created as the result of such fraudulent agreement. 

I n  Hier v. Miller, 68 Kansas, 258; 8. c., 63 L. R. A., 952, it was held: 
"The cashier of a bank has no implied authority to pay his individual 
debts by entering the amount of them as a credit upon the pass-book of 
his creditor, who keeps an account with the bank, and permitting the 
creditor to exhaust such account by checks which are paid, the bank 
having received nothing of value in the transaction. I f  the cashier of 
a bank, without actual authority to do so, should undertake to pay his 
individual debts in the manner stated, the bank may recover of his 
creditor the amount of money i t  paid out upon the faith of the unau- 
thorized pass-book entries. The fact that the cashier is personally in- 



N. C.] FALL TERM, 1922. 223 

terested in a transaction of this character is sufficient to put the creditor 
upon inquiry as to the actual extent of the cashier's powers." I n  Cobe 
u. Hardware Co., 31 L. R. A. (N. S.), 1126, it was said: ('Devlin and 
the cashier, acting in  connivance with him, could no more appropriate 
the funds of the bank to pay the individual debts of Devlin without the 
sanction of the board of directors than could the cashier of the bank in 
the cited case, and it was incumbent upon the appellee, as it was upon 
the oreditor in that case, to inquire whether the officers of the bank were 
acting within the scope of their authority." 

I n  Bank v. Wilson, 124 N. C., 568, it was said: "The alleged agree 
ment was beyond the scope of the agency of the cashier, and without 
consideration, and therefore void. . . . A cashier cannot, without 
express authority, take in payment of a note a mere verbal assignment 
of an intangible interest in another note already held by another bank 
as collateral." 

The decision in Dowd v. Staphenson, supra, is fully sustained by the 
following authorities: Notes to 1 A. L. R., 699; notes to 31 L. R. A. 
(N. S.), 1126, supra; Bank v. Gunhw,  9 L. R. A. (N. S.), 471; Bank 
v. Otterbach, 131 Iowa, 160; Lanylois v. Gragnon, 123 Louisiana, 453; 
Campbell v. Bank,  67 N .  J .  L., 301; Bank v. Drake, 29 Kansas, 311; 
Bank v. Bank,  95 U.  S., 557; Bank v. Lemon ,  170 N .  C., 10. 

The agreement was a fraud upon the plaintiff bank, and the knowledge 
of Blue, the conniving cashier, will not be imputed to the bank. Roper 
v. Ins. Co., 161 N .  C., 157, where i t  is said: "The rule that notice to 
an agent is notice to the principal being based upon the presumption 
that the agent will transmit his knowledge to his principal, the rule fails 
when the circumstances are such as to raise a clear presumption that the 
agent mill not perform this duty, and, accordingly, where the agent is 
engaged in the transaction in which he is interested adversely to his 
principal, or is engaged in a scheme to defraud the latter, the principal 
is not charged with the knowledge of the agent acquired therein. . . . 
This principle of imputed knowledge does not apply when it would 
be against the interest of the agent to make the disclosure." To the 
same purport, Commission v. Bank,  164 N.  C., 358; Brite v. Penny, 157 
N .  C., 110; Bank v. School Committee, 118 N. C., 383; Bank v. Bur- 
gwyn, 110 N. C., 267. 

The fact that no notice was given to the defendant West of the exist- 
ence of the overdraft until some time after the draft was cashed does 
not prevent the plaintiff from recovery. I t  would not have this effect 
even in cases where there was no fraud, for the liability to the bank for 
the overdraft arises upon the obligation to pay money had and received, 
but in this case it is admitted in the facts agreed that none of the officers 
or directors of the plaintiff bank, except the guilty cashier, had any 
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knowledge or notice of the transactions between the cashier and the 
defendant West until some four months after the draft was cashed, and 
that immediately upon discovery of the facts, notice was given to the 
defendant and demand for payment made. Even when there is the 
utmost good faith, there is no authority nor principle which sustains 
the proposition that unless the bank promptly notifies a depositor of the 
existence of an overdraft that it cannot recover the amonnt thereof from 
the customer. The customer is fixed with knowledge of the condition 
of his account as fully as the bank, and has the same knowledge that he 
has overdrawn his account. 

As was said by us at  this term, upon a similar statement of facts, in 
Grady v. Bank, ante, 158, citing Hier v. Miller, 63 L. R.  A., 952, supra, 
the mere fact that the cashier was personally interestsd in the trans- 
action was sufficient to put the creditor upon inquiry. 

Upon the facts agreed, judgment should have been eniered in favor of 
the plaintiff. 

Reversed. 

1%'. E. BYRD A N D  K. U. BRYAN, TRADING AS BYRD A :BRYAN, ET AL. 

v. GEORGIA CASUALTY COMPANY. 

(Filed 25 October, 1922.) 

1. Insurance-AccidentIndemnity-Risks Covered. 
A policy indemnifying the owner against loss on account of injuries 

received by a workman while engaged in the erection of a building covers 
only accidents occurring in the work described, and cannot be construed to 
apply to those incurred iu the process but not described i n  the application, 
or within the terms of the policy; and an injury to a workman caused by 
the tearing down of a dividing wall between nn  old building and an 
addition thereto, the latter only being the one covered by the policy, does 
not come within the terms of the policy expressly excluding injuries 
received in wreckage. 

2. Actions-Attorney and ClienGAttorney's Pees-Cos,ts-Appeal and 
Error. 

The recovery of counsel fees for the prosecution of an action is not 
permissible. Hemble, if otherwise, a finding would be necessary on appeal 
that the fees thus claimed were reasonable for the ser~ices rendered by 
the counsel. 

APPEAL by 5. R. Cannady, surviving partner of Gibson & Cannady, 
plaintiff, from Daniels, J., a t  March Term, 1922, of DURHAM. 

This case was heard by Daniels, J., upon agreed fiicts. The only 
parties before the court are J. R:Cannady, surviving partner of the 
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firm of Gibson ti Cannady, and the defendant company. The defendant 
insured the plaintiff Gibson & Cannady against loss arising on account 
of injuries suffered, including death resulting therefrom, at any time by 
any employee of the assurcd in the operation of the work described in 
the statements attached to said policy and agreed to defend any suit 
therefor on behalf of the assured, and to pay all expenses, legal and 
otherwise, incurred by the company in defending such suit. Judgment 
for defendant, appeal by plaintiff. 

William G. Bramham for plaintiff. 
Fuller, Reade & Fuller for defendant. 

CLARK, C. J. One Potts, an employee of Gibson & Cannady, was 
injured by the falling of a wall, and instituted an action against them 
and the owners of the building; the defendant insurance company denied 
liability for the injury, and refused to defend the suit brought by Potts, 
alleging that the injury was not sustained in the work which was within 
the terms of the policy. The policy specified that the injury insured 
against was any which should occur in '(the erection of any building, 
including foundations." The construction described was "an addition to 
their store building, known as the old Phipps building," three stories in 
height, which was to be placed in the rear of such building attached to 
it, but at  the time of the collapse of the wall, which resulted in the injury 
to Potts, the work which was being carried on was not on the addition, 
but in  tearing down a partition wall in the old building, and not in the 
part covered by the contract, which specified insurance against injuries 
sustained in the "erection of any building," and the policy provided that 
no wrecking was to be done. 

The agreed statement of facts sets out that the injury sustained "was 
in removing the brick partition wall heretofore mentioned on the first 
floor of the old Phipps building in  order to convert two storerooms 
above mentioned into one storeroom. A steel pillar had been set at  the 
end of said wall in front of said building, and a steel pillar had been 
set about the middle of said wall, and a steel pillar at  the rear of said 
partition wall; steel pillars were to be installed to support said building, 
and to incorporate said two storerooms into one." The work which was 
being done at  that time was wrecking and not construction. The old 
Phipps building consisted of two stores, which i t  was the desire of the 
owners to convert into one by removing the brick partition wall. I n  
order to do this they were demolishing that partition wall, and this was 
the cause of the collapse of the building. The agreement in  the policy 
that no wrecking must be done was violated, and the work specified in 



226 I N  THE SUPREME COURT.  [I84 

the terms of the policy, "the erection of frame, brick, and concrete 
bnildings," was not the work which was being done a t  the time of the 
injury to Potts, nor was he engaged in slicl~ work. 

Where a policy i ~ ~ s i ~ r c s  against claims for da inagp by reason of 
injuries incurred by ernployccs in certain drhsignated optrations, it  cannot 
be cxtentlcd to includc claims for illjuries liappening tcl employees while 
engaged in work othcr than that  spccificd. A policy isf,ued to indemnify 
against injuries caused by certain things llsed in a particular business, 
and described in the application, corers only accidents ~ccur r ing  in such 
described work, and docs not corer those occurring in work or acts which 
may be employed in the process but not described in the application. 
15 Cyc., 1037. Wollnzan v. F i d c l i f y  Co., 87 Mo. App., 677. 

I11 addition to seeking to recover one-half of the amount paid to 
satisfy thc judgmcut rccowred by I'otts agiiinst the original plaintiffs i n  
this suit, the appellant Cannndy is  sceking to recover S500, the amount 
paid to his attorney for his services in  connection with the Potts  suit, 
and also to recover a reasonable allowance for at tornel 's  fees for prose- 
cuting this action. 

There is no finding of fact, nor agreement, that  the $500 paid to the 
counsel for  the appellant was reasonable, nor is  there any finding or 
agreement as to what his services consisted of. I n  the absence of a 
finding or agreement that  $500 mas a reasonable fee for the services 
rendered by plaintiff's counsel, plaintiff is not entitled to recover any- 
thing on that  account. 

Counsel fees in  this action cannot be allowed as a par t  of the costs. 
This action is not different from any other. The  defendant had the legal 
right to contest plaintiff's claim, and i t  has done so in good faith, and 
cannot be requircd to pay the fee referred to. M i d p t t  I? .  Vann, 158 
N .  C., 128. 

If Pot ts  had been engaged in  the work which the policy covered, 
namely, "the construction of the addition to the old F'hipps building," 
he would not have been injured. The  parties agreed that  the defendant 
should not be liable for injuries occurring elsewhert,, and its terms 
cannot be enlarged or extended. H e  was not erecting the building 
referred to in  the policy, but on the contrary, was engaged in  wrecking 
a portion of the  old building, which was not within the terms of the 
contract of indemnity. 

N o  error. 
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LEAKSVILLE COTTON MILLS v. COMMISSIONERS OF ROCKINGHAM 
COUNTY ET AL. 

(Filed 25 October, 1922.) 

1. Highways-County Commissioners-Notice to Owner-Principal and  
A g e n t R o a d s .  

One who has an agent present before the board of county commissioners 
resisting the relocation d a county highway upon his lands has notice, 
implied from the agency, of the action of the board in taking his addi- 
tional lands in determining the matter contrary to his contentions. 

2. Highways-County Commissioners-Discretionary Powers. 
The judgment of the county commissioners in taking the land of one 

adjoining owner in preference to that of another in relocating and widen- 
ing a highway will not be reviewed by the courts, unless bad faith or 
manifest abuse of discretion has been established, or i t  is clearly made to 
appear that the commissioners have acted in  the promotion of some per- 
sonal or private end, and not in the interest of the public. 

3. Same-Injunction-Evidence. 
Where the plaintiff seeks injunctive relief against the commissioners of 

the county for taking additional land from him in the location of a public 
highway, and alleges that  the commissioners have acted solely in the 
interest of an adjoining owner, which the commissioners deny, and there 
is no evidence to support the plaintiff's allegation, it is  insufficient in  
impeachment of the action of the board, and a permanent injunction 
should be denied. 

4, Same-Contracts. 
Where the board of county commissioners, acting within their sound 

discretion and for the public interest, have determined upon widening a 
public highway, in its relocation, so as  to take in an additional width of 
the plaint ies  land, injunctive relief will not be granted the plaintiff upon 
the ground that  it  had entered on a contract with the commissioners, upon 
a consideration that the road should be located a t  a certain place when 
there is  nothing in the contract to sustain such contentions, or to limit the 
powers of the board accordingly. 

5. S a m ~ S u r v e y o r - P r i n c i p a l  and Agent. 
The county engineer has no implied authority from the board of county 

commissioners, by virtue of his position, to bind i t  in the exercise of i ts  
reasonable discretion as  to relocation or widening a county highway. 

APPEAL by  plaintiff f r o m  Hurding, J., a t  chambers, 30 March,  1922, 
f r o m  ROCRINGHAM. 

Civi l  action to  restrain t h e  defendants  f r o m  relocating a public road  
a n d  thus  t ak ing  approximately five feet  of plaintiff's property, in alleged 
violation of t h e  following contract : 

"Whereas, t h e  county of Rockingham has  ordered t h e  road f r o m  the 
c a n a l  br idge a t  t h e  Danvil le  a n d  Western Railroad, near  t h e  I m p e r i a l  
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Bank and Trust Company building, in the town of Spray, to Dillon's 
store in said town, said road known as the Morgan Ford road, to be 
rebuilt, regraded, and paved with sheet asphalt, as per specifications of 
the county engineer; the said order being made upon conditions that 
the undersigned corporations, to wit, the Spray Water Power and Land 
Company and Leaksville Cotton Mills pay one-half of the cost of said 
work, and the said corporations having consented and agreed to Jo this: 

"Therefore, this agreement made and entered into this 21 October, 
1921, for and in consideration of the foregoing premises, the Spray 
Water Pover  and Land Company, a corporation duly vhartered, and the 
Leaksville Cotton Mills, a corporation duly chartered, do hereby con- 
tract and agree with the county of liockingham that iE said county will 
proceed at  once with the regrading and paving the said road in the 
manner as above set forth, that they will pay one-half of the cost thereof. 
The same to be paid as called for upon the estimates of the county engi- 
neer as the work on said road progresses. 

SPRAY WATER POWER AND LAND COMPAFY, 
By E. V. Hobbs, i lss t .  Treasurer. 

LEAKSVILLE COTTON MILLS, 
By E. V. Hobbs, A d .  Treasurer." 

The road as originally located had the effect of closing the only drive- 
way or outlet to the mill property of the Leaksville Woolen Mills, 
situate on ths opposite side of the road from the plaintiff's property, and 
this was ordered to be changed on 9 November, as follows: 

"At a special meeting of the board of county commirisioners at Spray, 
the following members present: R. B. Chance, chairman; M. L. Heiner, 
James R. Martin, and R. J. Martin. I t  was ordemd that the road 
between the Leaksville Cotton Mills and the Leaksville Woolen Mills be 
narrowed so as not to interfere with the present driveway of the Leaks- 
ville Woolen Mills." 

Later, after again viewing the premises, the commissioners came to 
the conclusion that the road, as laid out by the engineer and as modified 
by the order of the board on 9 November, was not wille enough, either 
from the standpoint of service or safety, and at  a meeting of the board 
on 5 December, 1921, the following resolution was passed : 

"On motion of M. L. Heiner, seconded by R. J. Martin, i t  was ordered 
to make the street 5 feet wider opposite the drive of the Leaksville 
Woolen Mills, and on the side of the Leaksville Cotton Mills office in 
Spray, N. C." 

I n  order to circumvent this resolution, C. R. McIver, who was acting 
for the plaintiff in  the matter, a t  an early hour on the morning of 
6 December, 1993, constructed an embankment on the side of the Leaks- 
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ville Woolen Mills, and this mas ordered removed in the case of Woolen 
Mills v. Land Co., 183 N.  C., 511. See this case, also, for fuller state- 
ment of the facts. 

On 6 March, 1922, the board passed a resolution ordering the con- 
tractor to go forward with the construction of the road at  the point 
where it passes the property of the Leaksville Woolen Mills and the 
Leaksville Cotton Mills, and to construct it "five feet wider than the 
concrete just laid on the east side of said road where it passes said 
Leaksville Woolen Mills, beginning and ending at  such point on the east 
side thereof as will make a proper road, and it shall be constructed on 
the west side thereof without interference with the driveway of the 
Leaksrille Woolen Mills as it was when said road was first ordered built 
with asphalt." This order precipitated the present suit, summons hav- 
ing been issued 7 March, and the plaintiff seeks to enjoin the defendants 
from taking its property for the alleged reason that same would now be 
in violation of the above contract. The temporary restraining order 
was dissolved, and plaintiff appealed. 

Brooks, Hines & Smi th  for plainti f .  
Manly, Hendren B Womble for commissio.ners. 
Johnston, Ivie & Trotter for construction company. 

STACY, J., after stating the case: The general authority of the com- 
missioners of a county to condemn land for road purposes is found in 
0. S., 3667. The plaintiff in the instant case had knowledge of the order 
directing the contractor to take the five feet of land in question, as its 
agent, C. R. McIver, was present at  the meeting of the board on 5 Decem- 
ber, 1921. The building of the road, in violation of this decision of 
the board of county commissioners, has been properly arrested. Woolen 
Mills v. Land Co., 183 K. C., 511. 

The judgment of the commissioners, with respect to the location and 
construction of the instant road, and particularly the determination of 
the board to take the land of the Leaksville Cotton Mills rather than 
dose the only driveway or outlet to the property of the Leaksville 
Woolen Mills, will not be reviewed by the courts, unless bad faith or a 
manifest abuse of discretion has been established, or unless i t  is clearly 
made to appear that the commissioners have acted, not in the interest of 
the public, but in promotion of some personal or private end. Edwards 
v. Comrs., 170 N.  C., 451, and cases there cited. 

True, the complaint alleges that several members of the board of 
commissioners are acting solely in the interest of the Leaksville Woolen 
Mills, but this is specifically denied by the individual members of the 
board, and the record is wanting in any sufficient evidence to support the 
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charge. The  chairman of the board, who took McIrer7s view of these 
matters i n  the case of Woolen Mills v .  Land Co., s u p w ,  is now acting in  
entire accord with the other members of the board ill the present con- 
trorersy. 

The  above geiieral propositions are not controverted by the plaintiff, 
but i t  says the defendants are  now proceeding in violation of their con- 
tract to locate the road "as per specifications of the county engineer." 
I t  is alleged that  the location, as originally proposed, had been surveyed 
and staked out by the engineer a t  the time of the signing of the contract, 
and that  such became a par t  of the  inducement and cot~sideration for its 
execution. This is  denied by each and every member of the board of 
comn~issioners. They say there was no agreement for any particular 
location of the road, and that  nothing was said in the negotiations point- 
ing to this end. 

B u t  i t  is further alleged that  the county engineer arid C. R. McIver, 
prior to the execution of the contract with the comn~issioners, had a n  
understanding as to the precise location of the road. This  was not 
known to the commissioners, and i t  is denied that  the county engineer 
was authorized to enter into any  such agreement on behalf of the county 
or the commissioners. 

Upon the record, plaintiff has failed to make out a case calling for 
injunctive relief; and we think the judgment dissolving the temporary 
restraining order should be upheld. 

Affirmed. 

RAY HENDERSON v. J. L. FORREST AND SARAH FORREST; AND J. L. 
FORREST AND SARAH FORREST V. B. F. HAGOOD, RAY HENDERSON, 
AND HAGOOD REALTY COMPANY. 

(Filed 18 October, 1922.) 

During the pendency in the seme court of two causes of action that 
involve practically the same issues, the court may consolidate them if this 
can be done without confusion or prejudice to the right of any party to 
either action, aud under the facts appearing in these cases, they were not 
improperly consolidated. 

2. Contracts, Written-Evidence-Parol Evidence. 
Where a contract is not required to be in writing by the statute of 

frauds, and is partly written and partly rests in parol, evidence of the 
unwritten part is permissible, if it  does not contradict the written part, to 
establish the contract in its entirety. 
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3. Same-Collateral Agreements-Principal and Agcnt. 
Where a real estate agency has taken an option on the plaintiff's lands, 

i t  may be shown by par01 that as  a part of .the consideration for the 
option, the agency would pay off a certain note given by the plaintiff to 
another, before maturity, either by exercising this option themselves or 
making sales to another as  the plaintiff's agent, the consideration being 
sufficient to support both the principal and collateral contract. 

4. Same-Statute of Frauds. 
Where the optionee in a written option to purchase lands has agreed by 

parol either to take the land within the time required, and pay off an 
obligation of the owner, or sell the same to another with the same result, 
the oar01 or collateral agreement does not come within the meaning of the 
statute of frauds, and is enforceable. 

8. Same. 
The two individual defendants composed the defendant realty company. 

The plaintiff entered into a written contract with the realty company, 
giving it  an option to purchase his certain lands within a stated time, 
which it  did not exercise, and there was evidence tending to show that 
the plaintiff had bought through the said realty company a tract of land 
it  had for sale for another, that  he had received the deed therefor and 
executed his note to the seller, secured by a deed in t rus t :  Hcld,  parol 
evidence was competent, in the plaintiff's behalf, tending to show, a s  
against the realty company, that  the realty company, a t  the time of the 
execution of the note, had warranted that it should be paid out of the 
proceeds of the sale of the plaintiff's land, upon which they had taken the 
option, the parol evidence not being within the meaning of the statute of 
frauds or contradicting or varying the terms of the written contract. 

APPEAL by real ty  company f rom Cranmer, J., a t  F e b r u a r y  Term, 
1922, of CRAVEN. 

O n  1 7  December, 1920, R a y  Henderson brought  sui t  against J. L. 
Forrest  and  h i s  wife  S a r a h  to recover $6,500 due  on a promissory note  
f o r  this  amount ,  executed to h i m  29 Apri l ,  1920, a n d  on  25 J a n u a r y ,  
1921, h e  made  H e r m a n  D. For res t  a n d  Howard  L. Forrest ,  sons of J. L. 
Forrest ,  defendants, a n d  alleged t h a t  their  fa ther  had  conveyed to them 
certain real  estate with intent  t o  defraud t h e  plaintiff, and  t h a t  they 
h a d  part ic ipated i n  t h e  f raud .  O n  3 1  J a n u a r y ,  1921, J. L. Forrest  a n d  
his  wife  instituted suit against  R a y  Henderson, B. F. Hagood, and  the  
Hagood Rea l ty  Company ( a  copartnership composed of Henderson and  
Hagood),  and  alleged i n  their  complaint t h a t  H. W. Armstrong h a d  
given t h e  real ty  company a n  option on a t ract  of land in  No.  8 Town- 
ship, and  t h e  real ty  company had  contracted t o  sell i t  to  Forrest  a t  t h e  
pr ice of $31,000; t h a t  Forrest  owned a f a r m  i n  No.  1 Township of t h e  
value of $20,000, and  the  defendants contracted to  see t h a t  For res t  was 
pa id  $19,500 for  h i s  f a r m  if h e  would purchase t h e  Armstrong land, and  
t h a t  t h e  pr ice offered h i m  should go in p a r t  payment  f o r  t h e  Armstrong 
t ract .  For res t  alleged t h a t  Armst rong  executed and, through t h e  rea l ty  



232 I N  T H E  SUPREME COURT. [I84 

company, delivered to him a deed for the tract in Kc. 8 Township on 
8 May, 1920, and he executed notes and a deed of trust to secure the 
purchase price, and that the note in suit was executed to enable the 
realty company to make the first payment to Armstrong, and was not 
to be paid by Forrest, but by the realty company out of the sale of the 
Forrest land. Forrest alleged that these representations were made by 
the realty company through Henderson and Hagood, and that he and 
his wife were thereby induced to execute the note in question. Render- 
son alleged that the realty company had no connection with the purchase 
or sale of the Armstrong land, but the trade was made with Henderson 
alone; that Armstrong demanded a payment of $5,000 cash, and Forrest, 
not having the money, executed the note for $6,500 to pay this amount, 
and Henderson's profits for negotiating the sale, and ir,structed Hender- 
son to have the note discounted at  the bank; and that Armstrong ac- 
cepted this payrnent and executed his deed to Forrest. I n  answer to the 
issues submitted, the jury found that the note in controversy was not to 
be paid out of the purchase price of the Forrest land; that Forrest and 
his wife were indebted to Henderson on said note in the sum of $6,000, 
that the deed from Forrest to his sons was made with intent to defeat 
Henderson's claim, and the grantees accepted the deed with notice of 
the fraud; that the realty company guaranteed to purchase or sell the 
Forrest land at  the price of $19,500, and that Forrest was entitled to 
recover of the realty company the sum of $4,000. 

Judgment; appeal by the realty company. 

Guion & Guiolt f o r  appellee. 
Mome & Dunlt for appel lant .  

ADAMS, J. All the issues, except the fifth and ih~b sixth, were an- 
swered by the jury in favor of the appellants, and several of the excep- 
tions relating to these two present the same question. For this reason 
the merits of the controversy do not require extended discussion. 

The appellants first except to the order consolidating the cases on the 
ground that such consolidation resulted in confusion which was preju- 
dicial to the appellants, and that the court had no authority to make 
the order. I n  Hartnmn v. Spiers, 87 N .  C., 28, it is held that the con- 
solidation of actions is not authorized where they are essentially unlike, 
and the parties i n  each are not the same; and, in  Wild,?r v. Greene, 172 
N.  C., 94, i t  is said that the power to consolidate actions is one that is 
often required in order that different suits involving practically the same 
issues may be joined, where i t  can be done without serious prejudice, for 
the purpose of preventing confusion and a conflict . n  verdicts. We 
think the principles stated in the latter case are applicable here. I t  is 
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admitted that the realty company, a t  the time the note in controversy 
was executed, was a copartnership composed of Henderson and Hagood. 
I n  their complaint, Forrest and his wife allege that  the note for $6,500 
was executed for the purpose of enabling the realty company to make 
the first payment on . the purchase price of the Armstrong land nnder 
the company's option; and in his  complaint Henderson alleges that  the 
note was executed to himself, and that  the realty company had no 
connection with or interest in the nwotiations for the purchase of the 

u 

Armstrong tract. I t  therefore appears, according to the appellee's con- 
tentions, that  the actions mere pending in the same court, a t  the same 
time, between the same parties, and that  they involved substantially the 
same subject-matter, and that  service of process on the grantees named 
in the appellee's alleged fraudiilent conveyance was ancillary to the main 
cause of action. The  issues were framed to meet the contentions of ali 
the parties, and the fact that  several of them were answered against the 
app&ee is not legal cause for holding that  the consolidation was either 
unauthorized or improvident. Humner v. Staton, 151 N. C., 203; Mor- 
rison c .  Baker, 81 N .  C., 76; Glenn v. Bank, 70 N .  C., 192. 

On  the day the note was given, Forrest and his wife executed a written 
instrument giving the realty company an option to purchase the Vance- 
boro land on or before 15  December, 1920, upon paying the purchase 
price, namely, $19,000, of which $5,000 was to be paid in cash and the  
remainder in three years, the deferred payments to be secured by a mort- 
gage on the land. This instrument, executed nnder seal by Forrest and 
his wife for a valuable consideration, contains the following stipulations: 
"It is  undcrstood and agreed that the said sale is to be made a t  the 
option of the said HagootI Rcalty Company or his heirs or assigns, to 
be exercised on or before 15  Deccmbcr, 1920. I t  is  further undcrstood 
and agrecd that if the said Hagootl Rcalty Company and his heirs and 
assigns shall not demand of me a deed herein provided for and tender 
paymcnt as  hcrrin provitlctl for on or before I5 December, 1920, then 
this agrecmcnt bc null and ~ o i d ,  a l ~ d  me are to be a t  liberty to dispose 
of thc land to any other pcmon as wc may desire, as if this cont rac thad 
never bccn matlc; but otlicrwisc~ thic; contracat is to remain in full force 
and effect." The  realty compally did not exercise its election to make 
the pnrchasc. Bcforc the cm~trac t  and the note were exccutcd, Forrest 
told the realty rompally that h i p  purchase of the Armstrong land was 
d c p c i ~ d c ~ ~ t  on a sale of thc Vawehoro place; and he contended that  as  
an ind~iccrnent to his execution of the note and contract the realty com- 
pany warranted or guaratrtced a sale of the Vanceboro place before the 
payments wcrc to bc madc to Armstrong. I n  support of this contention 
hc testified that  IIagood said in the presence of Henderson: "We will 
g11arantc.c yon a s a k  of yollr V R I I C C ~ O ~ O  farm in time to pay this note 
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and to make Mr.  Armstrong's next payment." This  and other evidence 
of like character was excepted to on the ground that  i t  contradicted the 
terms of the written contract. 

The  evidence, we think, is not subject to this objection. W e  have no 
disposition to modify or disregard the settled rules-intended for the 
"protection of the provident" and not for the "relief cf the negligent," 
which prohibit the admission of parol evidence to cont -adict, add to, o r  
r a r y  the terms of a written contract, even where a par t  of the contract 
is in writing and a par t  is i n  parol ( J f o f i t f  v. Xaness ,  103 N. C., 457) ; 
bnt we must adhere to the long l ine of decisions which hold that  where - 
the contract is  not one which the law requires to be in  writing, and a 
par t  of i t  is written and a par t  is not, evidmce of the unwritten part, if 
i t  does not contradict the writing, is admissible for the purpose of estab- 
lishing the contract in i ts  entirety. l 'w idg  v. Sanderson, 31 N .  C., 5 ;  
J f a m i n g  w. Jones, 44 N. C., 368; naugh tq  v. Boothe, 49 N .  C., 87; 
Braswell 2'. Pope,  82 N. C., 5 7 ;  C u m m i n g  v.  Barber, 99 N.  C., 332; 
Palmer  v. Lozcder, 167 N.  C., 333. I t  will be noted, then, that  the two 
instant questions are whether i t  is necessary that  the alleged promise, or 
contract of warranty (not a technical guaranty),  sho~ild have been in  
writing, and if not, whether the evidence excepted to contradicted the 
written contract or option. Each must be answered in the negative. 
The  promise or warranty alleged to have been made by the appellant is 
not within the statute of frauds and may h r  assimilated to a contract of 
brokerage, or  to a collateral or ancillary contract made by an agent who 
has been appointed by parol to makc sale of his principal's land, one 
co~lsideratiori being sufficient to support both the princ pal and the col- 
lateral contract. i l h b o f t  v. I I u n t ,  120 N. ('., 403; L a m b  c. B a z f e r ,  130 
N. C., 6 7 ;  S m i t h  v. B r o m i e ,  132 N. C., 365; Palmer  v. Lowder, supra;  
Green v. 7'hornfon,  40 N .  C., 230; Partin u. Prince,  159 N .  C., 554. As 
to thc all(gc~1 col~tratlictioi~ of tlw written contract, it  will sufice to say 
that  the t c r n ~ s  of the option c o ~ ~ f ( w i n g  up011 the appel l tn~ts  the right to 
elcct whcthcr they would take title to thcrnselvcs are ~ ~ c i t h e r  varied nor 
co~~trudic~tct l  by their pronlisc to scc that  another should purchase if 
t h y  did ]lot, for tliclir agrccrnc'l~t to warrant  a sale was entirely collateral 
to thc pri l~cipal  coutract, a l~ t l  a11 allrgation of fraud or mistake as a 
bnsis for the, rcscissio~l or corrcctiori of the oytiol~ was not Ileccssary. 

,, 1 ]I( '  g r ~ : ~ t o r  ~ l l i l ~ ~ h r  of tllc (~xceptions relate directly or indirectly to 
tllc s ~ l ) j ( ~ t s  wc h;tvc tlisc*ussecl, a d  thc o t lms  preseut no question that  
d(~i~l:rl~tls s p c ~ i a l  corlsiderution. We havc given the entire record a care- 
ful c~xar~~il~:rtion, and find 

NO error. 



N. C.] FALL T E R M ,  1922. 235 

ELSIE LANIER, AS GUARDIAN OF PENNIE LANIER, V. W. H. BRYAN. 

(Filed 25 October, 1922.) 

1. Witnesses - QualiAcation - Oath-Mental Capacity-Courts-Discre- 
tion-Appeal and Error. 

I t  is the question of the mental capacity of a witness to understand and 
appreciate the solemn obligation impased on him by oath to tell the truth, 
and his ability to correctly narrate the facts involved in the controversy, 
that determines his eligibility as a witness; and his youth and adjudged 
imbecility of mind are only evidentiary in the determination of the ques- 
tion by the judge; and his decision thereon, in the absence of a special 
finding of the facts, is not reviewable on appeal. 

2. Appeal and Error-Harmless Error-Witnesses-Qualification-Evi- 
dence-Courts-Erroneous Opinion. 

Where the mental capacity of a witness is the question before the trial 
judge to determine his eligibility as such, and upon the testimony of a 
medical expert he has, as a matter of law, erroneously adjudged the 
witness to be a competent one, this error is cured, or rendered immaterial 
by his subsequently making the same finding after hearing the testimony 
of other witnesses, and the testimony of the witness sought to be excluded, 
which supported his former ruling. 

3. Witnesses - Qualification - Court- Rulings-Evidence-Findings- 
Presumptions. 

Where the trial judge has heard competent evidence sufficient to sustain 
his ruling, and adjudges that the witness is competent to testify in the 
action, it will be presumed, on appeal to the Supreme Court, that he has 
found facts sufficient to sustain his rulings, when it is silent in that 
respect. 

APPEAL by defendant from Lyor~ ,  J., a t  April  Term, 1922, of OXSLOW. 
Civil action to recover damages for the seduction of the plaintiff. 

When the plaintiff was called as a witness the defendant objected to her 
examination on the ground that  she was incapable of understanding the 
obligation of an oath and mentally incapable of testifying to the occur- 
rences set forth in the complaint. H i s  Honor then heard the testimony 
of Dr .  McNairy, an expert i n  mental diseases, who had treated her i n  
the Caswell Training School, and therefrom found the following as  
facts : 

1. The plaintiff, who was over the age of 21  years a t  the trial, had 
been adjudged in  a proceeding instituted and conducted before the clerk 
of the Superior Court of Onslow County to be of unsound mind. 

2. She was incapable of any sense of moral obligation and of under- 
standing the nature of an  oath. 

3. Mental defectives are idiots, imbeciles, or morons, and the plaintiff 
is  a member of the second class, and has a mentality not in excess of a 
normal child ranging from three to six years of age. 
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Upon these facts, and what appeared from Dr. McA-airy's testimony, 
his Honor held as a matter of law that the plaintiff was a competent 
witness, and permitted her to be examined. The defenjant excepted. 

The plaintiff was then examined;and his Honor, at the conclusion of 
her evidence, without specifically finding the facts, held upon all the 
evidence, of course including her own testimony, that she was competent 
to testify as a witness. The defendant again excepted. The issues were 
answered in favor of the plaintiff. 

Judgment, and appeal by the defendant. 

Cowper, Whi taker  B Allen, George R. Ward ,  and l l u f f y  CE Day for 
plaintiff. 

Shaw & Jones, Frank Thompson,  and McLean, T ' c r s~r ,  NcLean  B 
Stacy  for defendant. 

ADAMS, J. The tests that have usually been applied to determine the 
competency of a person offered as a witness are thosl? of age, mental 
power, religious belief, and capacity to untlerstand the nature and obli- 
gation of an oath. Particularly with refermce to the first three of them 
the decisions have not been uniform. At one time the age of conlpetency 
was fixed at fourteen, and children over that age vere examined as a - 
matter of course; but in  some of the earlier decisions it was held that 
children under nine years of age were incompetent to testify, and that 
the competency of those between nine and fourteen was dependent upon 
their understanding and moral sense. With respect to age, it is now 
generally held that no precise minimum limit can be fixed, and that as 
to mentality the controlling factor is the strength of the witness's under- 
standing, or the degree of his intelligence. S. v. E d u m d s ,  79 N. C., 
850; S .  v. Meyer, 14 A. & E., Anno. Cas., 3, n. 

I n  a number of American cases decided in the first half of the nine- 
teenth century it was held that idiots and insane persorls were not com- 
petent to be witnesses; but subsequently the courts, "keeping pace with 
the progress of science" and the demands of a more enlightened period, 
relaxed the rigor of these clecisions and modified the forlner strictness of - 
the rule. I t  may be said that the substance of the n iod~~rn  doctrine was 
adopted in England in 1551, and announced by Lord  Campbell in R e g .  
v. IIill. There a patient in a lunatic asylum was offexd as a witness 
for the crown to testify on the trial of the defendant, who was prosecuted 
for homicide. When called and objected to he said, in part, upon 
examination as to his competency: "I am fully aware I have spirits. 
. . . I know which are mine. Those that ascend from my stomach 
and my head, and also those in my ears. I don't know how many they 
are. The flesh creates spirits by the palpitation of the nerres arid the 
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rheumatics; all are now in my body and round my head; they speak to 
me incessantly, particularly at night. . . . They are speaking to me 
now; they are not separate from me. . . . They can go in and out 
through walls and places which I cannot. I go to the grave; they live 
hereafter. . . . My ability evades me while I am speaking, for the 
spirit ascends to my head. . . . I t  is perjury, the breaking of a 
lawful oath or taking an unlawful one; he that does it mill go to hell 
for all eternity." H e  was then sworn and gave a collected and rationaI 
account of a transaction which he said he had witnessed. 

Discussing his competency, Lord Campbell said: "Various authori- 
ties have been referred to which lay down the law that a person n m  
compos men& is not an admissible~witness. But in what sense is the 
expression nolt compos mentis employed ? I f  a person be so to such an 
extent as not to understand the nature of an oath, he is not admissible. 
But a person subject to a considerable amount of insane delusion mag 
yet be under the sanction of an oath, and capable of giving very material 
evidence upon the subject-matter under consideration. The just in- 
vestigation of truth requires such a course as has been pointed out to be 
pursued. . . . I t  has been contended that the evidence of every 
monomaniac must be rejected. But that rule would be found at times 
very inconvenient for the innocent as well as for the guilty. The proper 
test must always be, Does the lunatic understand what he is saying, and 
does he understand the obligation of an oath? The lunatic may be 
examined himself, that his state of mind may be discovered, and wit- 
nesses may be adduced to show in what, state of sanity or insanity he 
actually is; still, if he can stand the test proposed, the jury must deter- 
mine all the rest. I n  a lunatic asylum the patients are often the only 
witnesses to outrages upon themselves and others, and there would be 
impunity for offenses committed in such places if the only persons who 
can give information were not to be heard." 5 Cox Cr. Law Cas., 266. 
The prevailing doctrine is in accord with this decision, and the principle 
is generally recognized that a lunatic or a person affected with insanity 
is com~etent to be a witness if he has sufficient mind to understand the 
nature and obligation of an oath and correctly to receive and impart his 
impressions of the matters which he has seen or heard. People v. 
Enright, 226 Ill., 221; Coleman v. Corn., 25 Gratt., 865; 18 A. R., 711; 
Worthington v. Mencer, 17 L. R. A,, 407; S. v. Myers, 37 L. R. A., 423, 
and note; S. v. Pryor, 46 L. R. A. (N. S.), 1028, and note; S. v. Simes, 
9 A. & E., bnno. Gas., 1217; Dis. of Col. v.  Armes, 107 U .  S., 519. 

But the defendant contends that Pennie Lanier was not influenced 
by any religious belief, and was not capable of comprehending the 
solemnity, nature, and purpose of an oath. I t  is conceded that a witness 
should be sensible to the obligation of the oath that he assumes, but 
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apparently the interpretation of the expression has not been uniform. 
I n  Shaw v. Moore, 49 N. C., 26, Judge Pearson said:  T h e  law requires 
two guaranties of the truth of what a witness is about to state:  he must 
be i n  the fear of punishment by the laws of man, and he must also be 
in the fear of punishment by the laws of God, if he  stat.s what is false; 
in other words, there must be a temporal and also a rdigious sanction 
of his oath. I n  reference to the first, no question is made; but i t  i s  
insisted that the religious sanction required is the fear of punishment 
in a future state of existence. 

"This position is not sustained by the reason of the ihing, for, if we 
divest ourselves of the prejudice growing out of preconceived opinions 
as to what we suppose to be the true teaching of the Bible, it is clear 
that, in reference to a religious sanction, there is not ground for making 
a distinction between the fear of punishment by the Supreme Being in  
this world, and the fear of punishment in  the world to come; both are  
based upon the sense of religion." I n  S. 21. Pitt, 166 N. C., 270, two 
boys, aged respectively eleren and twelve, were challenged on the ground 
of their incompetency, and upon examination each of them said if h e  
swore to a lie he would be imprisoned-one of them saying, in addition, 
that  he intended to tell the truth, and was going to tell what he knew, 
and the other, that  when he  kissed the Book i t  meant that  he  would tell 
the truth. There was no further reference to religious sanction, and 
the trial judge admitted them as witnesses. On appeal the ruling was 
sustained, and the Chie f  Justice, citing with approval Shaw 2).  Noore, 
49 N. C.. 26, said that the finding of the court was ccnclusive on the , , - 
question both of the intelligence and of the moral and religious sensi- 
bility of the witnesses. 

decision seems to have been based on the principle that where 
the trial judge, without particularly determining the facts, adjudges a 
person competent to be a witness, his judgment is not s~tbject to review 
because i t  implies a finding of the requisite facts; and b j  an application 
of the principle to that case i t  appeared from the judge's finding that  
the witnesses had a sufficient con~~rehens ion  of the obligation of an oath 

u 

and the way in  which they expressed their conception of such obligation 
was of secondary importance. The  decisioil approves the doctrine that 
the witness should have due appreciation of a moral duty to tell the 
truth, and conforms to the general rule that the judgmsnt of the trial 
judge on the question of the competency of a person who is  offered as a 
witness i s  a matter of discretion and will riot be disturbed on appeal, 
unless there is an  abuse of discretion, or unless the order admitting or 
rejecting the witness involves the erroneous construction of a legal prin- 
ciple. 8. v. Perry, 44 N. C., 333; 8. v. Manuel, 64 N C., 601; S. v. 
Edwards, 79 N.  C., 650; S. c. Finger, 131 N. C., 781; 8. v. Pitt, 166 
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N. C., 270; People v. Enright, Anno. Cas., 1913 E, 328, note; 8. v. 
Meyer, 14 Anno. Cas., 7, note. 

I t  is true that  the order made by his Honor at  the conclusion of 
Dr .  McNairy's testimony involves the construction of a legal principle, 
and it would demand serious consideration if i t  were the only order 
relating to the competency of the plaintiff. But  immediately after this 
order was made the  plaintiff was examined as a witness, and after hear- 
ing her testimony and considering i t  i n  connection with other evidence 
his Honor, without finding the facts, entered of record a general order 
adjudging the plaintiff competent to testify, and thus practically 
reversed and nullified the second finding of facts and so much of the 
third as may suggest want of capacity from immaturity of age) and 
brought the case within the general rule stated above, freed from the 
exceptions. The defendant's assignment of error as to the plaintiff's 
competency is therefore overruled. The motion for nonsuit was prop- 
erly dismissed, for the evidence, considered independently of plaintiff's 
testimony, was sufficient to warrant its submission to the jury. We  find 
no error in the record which entitles the defendant to a new trial. 

No  error. 

J. P. TEMPLE V. THE EAnES HAP COMPANY, CITIZEXS BANK AND 
TRUST COMPANY, GAHP~ISEIEE. 

(Filed 25 October, 1922.) 

An irregularity in issuing a warrant of attachment to tlie constable or 
other lawful officer of the county, when the statute requires it to be issued 
to the sheriff', may be afterwards cured 1)s an amendment of the court 
when it appears thnt the warrant was served by a deputy sheriff. 

2. AttachmentGamishn~cnt-Conflicting Claims-Stakeholder-Parties 
-Statutes. 

Where the funds of a nonresident defendant are attached in the courts 
of this State in the hands of a local bank, an agency for collection only, 
and the garnishee bank answers, setting forth this fact and claiming 
absolute ownership in its forwarding bank, and asks that the latter be 
made a party to the suit, and, in effect, alleging that it, tlie garnishee, is 
a mere stakeholder without interest in the funds attached: Hcld, it is 
the policy and express purpose of our Code of Procedure that all matters 
should be settled as far as possible in one and the same action; and the 
forwarding bank, being a necessary party, the refusal of the court to make 
i t  a party was of the substance of the controversy, and constituted re- 
versible error. C. S.. 460. 
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3. AttachmentGarnishmen~Stalreholder-Partie* tatutes. 
Where the funds of a nonresident defendant a re  attached in the hands 

of a local bank, which is  only a n  agency for collection, which position it 
alleges in  i ts  answer, and also alleges ownership of title by its forwarding 
bank, the position taken by the local bank is that of a mere stakeholder 
without interest, between two conflicting claimants, and it  may success- 
fully maintain that  the forwarding bank be made a pt.rty to the action, 
and await the determination of this question in the action, in order to 
protect itself in the payment of the funds attached in its hands. C. S., 
826. 

4. Sam-Bond. 
Tlie bond required of au intervener by C. S., 840, has no application in 

attaclinwlt where the garnishee bank holding the funds. attached does so 
as a stakeholder, not claiming them, but only seeks to hold the same for 
the adjudication of the court between two conflicting ckimants. 

5. Same-Title-Procedure. 
Where funds of a nonresident defendant a r e  attached in a local bank 

that maintains the position of a mere stakeholder, and alleges ownership 
of its forwarding bank, and asks that  the forwarding bank be made a 
party to the action, the forwardiug bank, when brought in, may make i ts  
own' claim of title and thus cure the defect, if any, in the proceedings i n  
this respect, i t  being a matter of procedure. 

6. Same--Issues. 
The requirement of C. S., 821, that a n  issue shall be made up  and 

determined by the jury where the garnishee in attachment denies owing 
the principal defendant, should be construed with C. S., 460, requiring the 
malting of all necessary parties to a full determination o '  the controversy; 
and i t  does not dpply when the garnishee takes the position of a mere 
stakeholder and sets up in his answer that another, not a party to the 
actiou, is the owner of the funds attached, and asks that such other 
person be brought in so as  to protect it ,  the garnishee, in the payment of 
the funcls under an order of the court. 

STACY, J., not sitting. 

APPEAL by  garnisllee f r o m  C7~annzcr ,  J., a t  Deccmbcr Term,  1921, of 
NEW HANOVER. 

Civi l  action to  recover of defeudaiit, t h e  Eadcs  H a y  Company, $2,125 
damage  f o r  shortage on  shipmeut  of h a y  sold by said company to plain- 
tiff, said Eades  R a y  Company,  being a nonresidcnt corporation, service 
of surnmo~is  wan had  only by  publication. .It t h e  i~is t :~nce of plaintiff 
company, process of attac.limrnt was sued out  and  levied by  t h e  sheriff 
of N e w  H a n o r e r  County, o r  a duly a u t h o r i z d  deputy, or1 cer tain mollcys 
held by the Citizens B a n k  and  T r u s t  Company of Wihnilrgton, allcged 
to belong to t h e  pr incipal  defendant. T h e  w a r r a n t  of a t tachment  
issuing f r o m  t h e  Superior  Cour t  was addressed to a u y  coristable o r  other  
lawful  officer of N e w  EIariover County-greeting, and the  garnishee, 
making  special appearance f o r  t h e  purpose, moved to discharge t h e  
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warrant and dismiss the suit, because same was not addressed to the 
sheriff of the county. The court, Daniels, J., presiding, allowed an 
amendment to the process causing same to be addressed to the sheriff, 
and thereupon overruled the motion, and garnishee excepted. The gar- 
nishee then filed an answer duly verified as follows: "The Citizens 
Bank and Trust Company, garnisliee, reserving its rights in the motion 
heretofore filed, and reserving its exception to the ruling of the court 
thereon, says that the Eades Hay Company has not forwarded us any 
drafts for collection, and we have no funds that we are holding for their 
account. I t  has the money from five drafts sent to it by the Interstate 
National Bank of Kansas City, on J. P. Temple, which mere paid by 
him, for $359.35, $310.12, $316.95, $375.35, and for $305.35, respec- 
tively; that these drafts were sent to the Citizens Bank and Trust Com- 
pany by the Interstate National Bank to collect as its agent, and said 
funds are held subject to the order of the Interstate National Bank, 
nnless this Court order otherwise hereafter." 

Subsequently, at  December Term, 1921, before his Honor, G. W. 
Connor, application was made that the Interstate National Bank of 
Kansas City, referred to in the answer of the garnishee, be made a party 
and allowed to assert its claim to the debt. The application was denied 
and the garnishee and the Interstate Bank excepted. Thereupon, on 
issues submitted, the jury rendered the following verdict: 

"1. I s  the Citizens Bank and Trust Company, garnishee, indebted to 
the Eades Hay  Company, and, if so, in what amount? Answer : 'Yes, 
$1,667.12.' 

"2. What sum, if any, is the plaintiff entitled to recover of the Eades 
Hay Company as damages for the breach of contract for the delivery of 
hay? Answer : '$2,125.' " 

Judgment was entered for the damages assessed against the Eades Hay 
Company, and that the amount of money in the hands of the garnishee 
be applied to the payment of said judgment to the extent of $1,667.12. 
Garnishee excepted, and appealed. 

J .  0. Carr, L. J .  .Poisson, and J .  D. Bellamy & Sons for plaintiff. 
Wright  & Stevens for garnishee. 

HOKE, J. Under the statute applicable, the process of attachment 
issuing from the Superior Court should be addressed to the sheriff of 
the county and executed by h i d  or one of his duly authorized deputies. 
Carson v. Woodrow, 160 N .  C., 144. I t  appearing, however, that the 
writ was in fact executed by a duly authorized deputy of the sheriff, the 
case is well within the powers of amendment possessed by the court, and 
which should always be liberally exercised with a view of permitting a 

16-184 
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determination of the cause on the real issues involved in the controversy. 
Page v. I l l c D m l d ,  159 N .  C., 38; Vick v. Flournoy. 147 N .  C., 209. 
I n  Carson v. Woodrow, supra, a case much relied upon >y appellant, the 
process of attachment issuing from the Superior Court had been executed 
by a constable, and the Court holding that under the lr ws applicable, a 
constable was without power to execute the writ it would seem that an 
amendment in form of the process could not hare curec the defect. AS 
a matter of fact, in that case the question of amendmclnt was not pre- 
sented. On appellant's second exception, we are of opinion that the 
Interstate National Bank of Kansas should have been made party 
defendant, and allowed to assert and maintain its rights to the money 
in the possession and control of the Citizens Bank and Trust Company 
and the refusal of the trial court to permit this should be held for 
reversible error. I n  various and well considered decisions of this Court 
on the subject, it is recognized as the policy and exprcwed purpose of 
our present system of procedure that all matters in a given controversy 
should, as far as possible, be settled in one and the same action. Guthrie 
v. Durham, 168 N.  C., 573. I n  furtherance of this position, in C. S., 
460, i t  is provided: "That the court, either between terms or a t  a 
regular term, according to the nature of the controversy, may determine 
any controversy before i t  when it can be done without prejudice to the 
rights of others, but vhen a complete determination cannot be made 
without the presence of other parties, the court must cause them to be 
brought in, etc." And in our decisions construing the statute i t  has 
been held that the refusal and failure to bring in necessny parties is of 
the substance and constitutes error. Guthrie v. Durham, supra; Rollins 
v. Rollins, 76 N .  C., 264. I n  addition, the right to interplead in attach- 
ment proceedings is recognized and provided for in  the laws, C. S., 826, 
and this, we think, should always be allowed when it is necessary to 
protect an innocent stakeholder by having conflicting claims to the 
property or proceeds held by him authoritatively determined before he 
is required to pay i t  over to the claimant. Shinn on Attachment, sec. 
672 et seq. I t  is contended for appellee that this regulaticm regarding the 
right of interpleader in attachment proceedings is referred to section 
840, in claim and delivery proceedings, and when an affidavit of claim 
or title, and also a bond, is required of the intervener. I h t  this require- 
ment as to bond is restricted to cases where the intervener is seeking to 
take the property from the custody of the court, and on the affidavit of 
claim or title i t  already appears, from the garnishee's answer, that the 
Interstate Bank claims the property, and, in any event, this as a mere 
matter of procedure can now be cured by an affidavit of title to be made 
by the claimant. We are not unmindful of section 821 of the article on 
Attachment Proceedings, to the effect that where a garnishee denies 
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owing the principal defendant, an issue shall be made up and determined 
by the jury, but this must be construed in connection with C. S., 460, 
heretofore cited, and which requires that all persons necessary to a full 
determination of the controversy must be made a ~ a r t y .  And on the 

A " 

facts of the present record, both right and justice require that the Inter- 
state Bank be made a party, in order to protect the garnishee before 
payment is required, by direct service of process if found within the 
jurisdiction, or by publication, which, on being properly made, would 
bind for all purposes of determining the right to the funds in  the custody 
of the court. VicE v. Floumoy,  147 N. C., 209, and authorities cited. 
We are confirmed in  this view of the case by the facts appearing on the 
record, that on denial of the bank's application to  become a party, it has 
instituted an independent suit against the Citizens Bank and Trust 
Company, asserting its title to the money, and unless the course sug- 
gested is pursued, it may come about that in the same court, in  a contro- 
versy involving claims to $he same funds, there may be a judgment 
against a mere stakeholder, innocent of any wrong, compelling him to 
pay the money held by him to the plaintiff in the present suit, and to 
the Interstate Bank in its independent suit for the same money against 
the garnishee. Such a result may not be permitted in  this jurisdiction 
and under our system of procedure, and this will be certified that the 
verdict and judgment in the case be set aside, and the Interstate Bank 
be made party and allowed to maintain its claim as i t  may be advised. 

New trial. 
STACY, J., not sitting. 

INTERSTATE NATIONAL BANK O F  KANSAS CITY v. CITIZENS BANK 
AND TRUST COMPANY. 

(Filed 25 October, 1922.) 

Actiondonsolidation-Apped and Error-New !l?rial-Stakeholder-- 
Courts. 

Where two actions have been brought in the same court, involving the 
payment of the funds by one of the parties to the other parties claiming 
it, who himself claims no interest in the disposition of the funds, it is 
proper for the trial judge, when the trial of one of them has been had 
and appeal therefrom perfected, to deny a motion for consolidation; but 
where a new trial on appeal has been awarded in one of them, and the 
other remains pending in the Supreme Court, this Court will dismiss this 
second appeal, so that the actions may be joined in the Superior Court for 
the protection of the mere stakeholder, when this appears to be necessary. 

STACY, J., not sitting. 
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APPEAL by defendant from Devin, J., at September Term, 1922, of 
NEW HANOVER. 

Civil action, heard on motion to consolidate the present action with 
another now appearing on the docket of the Superior Court of New 
Ranover County, in which J. P. Temple is plaintiff anc the Eades Hay  
Company defendant. The present is a suit by plaintiff against defend- 
ant to recover certain moneys collected by defendant bark on drafts sent 
to said defendant by plaintiff bank. The suit of Temp,'e v. Eades Ha3 
Co. is one to recover damages for breach of contract ir sale of hay by 
defendant to said Temple, and in which said suit tkis same money 
collected by defendant bank was attached as the property of the Eades 
Hay  Company. I n  the Temple case there has been a wrdict and judg- 
ment for plaintiff, and appropriating the money attached in satisfaction 
of plaintiff's recovery. Appeal taken in that case and apparently per- 
fected. Motion to consolidate denied, and defendant bank excepted and 
appealed. 

John D. Bellamy & Sons and George H. Ifowell for pl'aintiff. 
Wright & Stevens and C. D. Weeks for defendant. 

HOKE, J. There is doubt if any order of consolidation should be 
made with the suit of Temple v. H a y  Co., ante, 239, after verdict and 
judgment in the latter case. As now advised, we concur in his Honor's 
view, that an order of consolidation could not be made with a cause 
which was in the Supreme Court by a perfected appeal, and must hold, 
therefore, that the present appeal be dismissed without prejudice. Since 
appeal taken, i t  appearing, however, that a new trial has been ordered 
in  the suit of Temple v. Hay  Co., supra, we consider it right to say that 
there should be a consolidation of these two suits, to the end that the 
court thus acquiring full jurisdiction, both of the res and person of the 
claimant, may be able to dispose of the entire controversy and enter 
judgment awarding this money to the rightful owner, and thus protect 
defendant bank, which is without fault in the premises, from a double 
liability for the same fund. 

Appeal dismissed. 
STACY, J., not sitting. 
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OSCAR GALLOWAY ET AL. v. BOARD OF EDUCATION OF BRUNSWICK 
COUNTY ET AL. 

(Filed 25 October, 1922.) 

1. Constitutional Law-Racial Discrimination. 
Held, on this appeal, there was no evidence to sustain an allegation that  

the constitutional inhibition against race discrimination in the distribu- 
tion and use of the public school funds had been violated. 

a. Constitutional Law-School Districts?--Local Legislation-Statutes. 
Since the enforcement of the amendment to our Constitution, Art. 11, 

see. 29, a special act of the Legislature to establish or change the lines, 
etc., of a school district, and any proceedings under i t ,  are  null and void. 

3. Taxation - School Districts - Statutes-Limitation of Power-Void 
Levy. 

The power af the county board of education to levy a t ax  under a n  
election called by the county commissioners, for the purpose of erecting, 
enlarging, altering, and equipping buildings, etc., for school purposes, 
under Public-Local Laws of 1920, ch. 87, sec. 1, Extra Session, is  expressly 
therein limited, "unless or until" the qualified electors have voted for the 
proposition; and a levy of such tax  contrary to  this restriction as  to the 
time thereof is  void under the express statutory inhibition. 

4. Sam-Void Levies-Elections-Ratification. 
Where the levy of a tax by a county for school purposes is  originally 

invalid because in  violation of a n  express provision of the statute under 
which the levy is  proposed to be made, requiring that  the levy shall not 
be made unless and until the approval of the voters a t  an election held, 
etc., and which has never been modified or changed, the subsequent 
approval thereof by the voters cannot have the effect of relating back 
and curing the defect, or render the levy a valid one. 

5. Injunction-Taxation-Acts Accomplished-StatutebRemedy of Tax- 
payer. 

Injunctive relief is not available to the taxpayers of a county, where 
a tax levy for school purposes has been made, when i t  appears that under 
the levy complained of the moneys have been raised, and distributed to 
the branches of government entitled thereto, some of which a r e  not parties 
to  this suit. Semble, the only remedy for the injured taxpayers is  to pay 
the illegal tax under protest and sue to recover the same, a s  provided by 
statute. C. S., 7979. 

APPEAL by plaintiffs f r o m  Lyon, J., a t  F e b r u a r y  Term, 1922, of 
PENDRR. 

Civil  action, heard  on  r e t u r n  to  prel iminary restraining order. 
T h e  action is  t o  obtain a n  injunct ion against  collecting a t a x  f o r  

school building purposes i n  t h e  Southpor t  H i g h  School District.  F r o m  
t h e  facts  in evidence, it appeared that under  a special ac t  of Legislature, 
Pr. St., ch. 251, Laws  1921, a n  election was  held i n  said alleged dis- 
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trict in June, 1921, on a proposition for a bond issue for school building 
purposes, after a new registration was had pursuant to the provisions 
of the act, and the measure was approved by a large majority of the 
voters. There being some question as to the validity of the special 
legislation, and with a view and purpose of securing a tax levy for 
building purposes for the year 1921, the commissioners ordered another 
election on the subject under ch. 87, Public-Local Laws, Extra Session, 
1920. An election was held on 2 November, 1921, and 1;he measure was 
again approved by a large majerity of the voters. That the election 
was ordered on 6 September, 1921, by board of countj commissioners, 
the tax was levied on 8 September, a new registration was held as pro- 
vided by the said act, chapter 87, and the election, as stated, being on 
2 November. Present action was instituted in  March, 1922, by plaintiff 
citizens and taxpayers of the district to restrain collmting a tax on 
ground of levy was illegal, being made prior to election. Second, that 
there was an unlawful discrimination against colored :-ace in the pro- 
posed bond issue and disposition of the proceeds. At  the hearing, and 
before us, the second ground of objection was abandoned as not suffi- 
ciently sustained by the facts pertinent, and considering the question on 
the first ground, as stated, the court found certain relevant facts, and 
entered judgment as follows : 

"1. That the taxes complained of were levied by tht? board of ,com- 
missioners on 8 September, 1921, a t  the time of levying the other taxes 
for 1921. 

"2. That the election was ordered on 6 September, 1921, and regu- 
larly held on 2 November, 1921. 

"3. That the tax books for the collection of said tax and the general 
taxes were placed in the hands of the sheriff of said county for collection 
on 5 December, 1921. 
('4. Said election, held on 2 November, 1921, was under and by virtue 

of ch. 87, Public Laws 1920, Extra Session. 
"It is considered and adjudged that the restraining order and injunc- 

tion heretofore granted in  this action be and the same is now dissolved 
and vacated. And i t  is further considered and adjudged that the sheriff 
shall proceed to collect said tax." 

I t  was subsequently made to appear of record that after the judgment 
dissolving the restraining order, the tax was collected by the sheriff, 
settlement had with the county commissioners for all the taxes collected 
by that officer for the years 1920-21, including the tax complained of. 
Said tax was distributed to the different funds for which they were 
collected, etc. 

John D. Bellamy & Sons for plaintiffs. 
J. W .  Ruurk and C. Ed. Taylor fm defendants. 
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HOKE, J. The decisions of this court have been very insistent in 
upholding the constitutional guarantee against race discrimination in 
the distribution and use of the public school funds, and i t  is gratifying 
that in the present case there were no facts in evidence to sustain such 
an allegation. Williams v. Bradford, 158 N .  C., 36; Bonitz v. School 
Trustees, 154 N .  C., 375; Lowery v. School Trustees, 140 N. C., 33; 
Riggsbee v. Durham, 94 N .  C., 800; Puitt v. Comrs., 94 N .  C., 709. On 
plaintiff's other ground of impeachment, and as we understand the 
record, i t  appears that the first election in these proceedings was under 
Private Laws 1921, ch. 251, and this being a special act attempting to 
establish or change the lines of a school district, is in violation of the 
recent amendments to our Constitution appearing chiefly in Art. 11, 
sec. 29, and the act itself, and any attempted proceedings under it, are 
null and void. Sechrist v. Comrs., 181 N. C., 511; Trustees v. Trust 
Co., 181 N.  C., 306; Robinson v. Cmrs., 182 N .  C., 591; Woosley v. 
Comrs., 182 N .  C., 433. As to the validity of the tax levy under and 
by virtue of the second election, that as his Honor finds and the evidence 
shows, was held under Public-Local Laws of 1920, ch. 87, Extra Session, 
and it appearing that the levy of this tax was made on 8 September, the 
last month in which such a levy could be made under the revenue l?ws 
of 1921, and the election purporting to ratify the levy was not held until 
2 November following. Being held under the statutes referred to, the 
limitations contained therein should ordinarily be allowed to prevail, 
and on perusal of first section of chapter 87, i t  appears that while a 
bond issue and a tax levied therefor are authorized "for the purpose of 
erecting, enlarging, altering, and equipping school buildings and acquir- 
ing land for school buildings of the school district, or for any or more 
of said purposes," said section also provides: '(That no bonds shall be 
issued under this act, nor any special tax levied, unless and until the 
question of such issue and levy shall have been submitted to the qualified 
voters of such school district at  a special election to have been held for 
the purpose, and a majority of the qualified electors shall vote in favor 
of issuing said bonds and levying said tax." I n  M u m  v. Allen, 171 
N.  C., 219, the Court has held that ('unless a statute from its language, 
purpose, and context clearly requires the contrary, the term 'levy,' when 
applied to question of taxation of the kind signified, the levying or 
imposition of the tax by legislation or under legislative sanction," and 
the statute therefor in terms too plain to admit of construction, prohibits 
a tax levy for the designated purpose, "unless and until" the qualified 
electors have voted for the proposition. True, we have held that an 
act which could have been originally authorized may be ratified, and 
that the principal, in  proper instances, applies both to legislative bodies 
and the electorate as well. Board of Education v. Comrs., 183 N.  C., 
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300; Hammond v. McRae, 182 N.  C., 747. But the position, in  our 
opinion, has no application to the facts presented hew, where the only 
statute under which the electorate acted, and which expresses the lawful 
limit to its powers, forbids that any levy be made uniil the electors of 
the district shall have approved the same by their vote. While wc are 
thus constrained to differ with his Honor as to the v ~ l i d i t y  of the tax 
levy, we are of opinion that his order dissolving the injunction should 
not be now disturbed for the reason that it further ap3ears by affidavit 
received as pertinent to the inquiry and without objection noted that the 
tax in question had been collected, accounted for on se1,tlement with the 
municipal authorities, and paid over to persons not parties to the record, 
and in such case our decisions hold that the appeal should be dismissed, 
for, on the facts as presented, relief by injunction is no longer available 
to the parties. Gri f i th  v. Board of Education, 183 N. C., 408; Allen 
v. Reidsville, 178 N .  C., 513; Sasser v. Harrks ,  178 N .  C., 322; Moore 
v. Mmurnent Co., 166 N .  C., 211; Pickler v. Board o f  Educat im,  149 
N.  C., 221. I t  would seem that in a case like the present, and assuming 
that the facts contained in the additional affidavit are accepted or estab- 
lished at  the hearing, the only remedy for an injured trtxpayer is to pay, 
the illegal tax under protest and sue to recover the same as provided in 
C. S., 7979, a relief, however, that is not within the scope and purview 
of the present action. 

For the reasons heretofore given, the appeal is dismissed a t  the 
appellees' cost. 

Dismissed. 

THOMAS BOWEN, ADMINISTRATOR OF ELIZA BOWEN, v. N[. F. SCHNIBBEN. 

(Filed 25 October, 1922.) 

1. Instructions-Prejudicial Omissions--Appeal and Error-Statutes. 
Where the effect of a charge of the court to the jury is to eliminate 

from the case an instruction upon a principle of law arising from the 
evidence, so necessary that its omission would necessrmily and substan- 
.tially prejudice one of the parties, in the consideration of the evidence by 
the jury, it will be held for reversible error, notwithstanding the party 
so prejudiced has not tendered a prayer for instruction covering the 
omission of which he complains. C. S., 564. 

2. Same--Prayer for Instruction. 
Where a statute appertaining to the matters in controversy provides 

that certain acts of omission or commission shall or shall not constitute 
negligence, it is incumbent on the trial judge, in his charge to the jury, to 
apply to the various aspects of the statute such princil~les of the law of 
negligence as may arise under the evidence in the case. 
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An instruction in an action to recover damages for the alleged negligence 
of the defendant in running upon and killing the plaintiff's intestate while 
a pedestrian upon the highway that fails to charge specifically as to the 
speed, the lookout, the signal, or control of the machine, or the other 
requirements of the driver of the automobile prescribed by the statutes, 
C. S., 2116, 2118, and arising from the evidence in the case, is not cured 
by a general charge upon the rule of the prudent man, as to speed, or 
lookout, or the management of the car; and the omissions to charge 
specifically upon the statutory obligations is reversible error, without the 
tender of a prayer for more specific instructions by the plaintiff. 

APPEAL by plaintiff from Bond,  J . ,  at May Term, 1922, of NEW 
EANOVER. 

Civil acticAl to recover damages for the intestate's death, alleged to 
have been caused by the negligence of the defendant while operating an 
automobile on a public highway. The first issue, Was the death of the 
plaintiff's intestate caused by the negligence of the defendant, as alleged 
in the complaint? was answered in the negative. Judgment, and appeal 
by plaintiff. 

J o h n  D. Bellamy & Sons for plaintiff. 
Herbert XcClammy ,  J .  C .  King ,  and K. 0.  Burgwin  for de fmdant .  

ADAMS, J. On 22 July, 1920, between 3 and 4 o'clock in the after- 
noon, James Ballard and Eliza Bowen, the plaintiff's intestate, were 
walking in or near the village of Villa View along the principal thor- 
oughfare which extends from Wilmington to Wrightsville. At about 
3 :30 the defendant, driving a Chalmers car, left Wilmington in com- 
pany with his father to call on the operator of the substation at  Wrights- 
ville. The defendant, the intestate, and Ballard were going in the same 
direction. The speed at  which the car was moving was variously esti- 
mated by the witnesses. One witness said that before it came in sight he 
heard "a rumbling and a roar" that sounded like an aeroplane. Another 
likened the speed to that of flying. There was evidence tending to show 
that every tirile they struck a "bump" in the road the wheels of the car 
jumped three or four inches, and that the speed was not less than fifty 
xiles an hour. Norma Craft, 11 years of age, testified that she mas 
p i n g  toward Wilmington on a bicycle along the right side of the road, 
L'alinost in the grass and looking ahead," when the automobile struck her 
rear wheel and destroyed it. The defendant knew nothing of this 
collision at the time, but learned of it afterward. Immediately after 

the bicycle, the machine swerved to the right-two wheels going 
off the hard surface into the sand-and got beyond the defendant's 
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control. The defendant testified that he was running not more than 
fifteen miles an hour, and that he turned to the right to-avoid a collision 
with Norma Craft, who was going across the road, and in doing so lost 
control of his steering wheel and found himself unable to get back into 
the road as quickly as he thought he could. ,4t this time Ballard and 
the deceased were -some distance in  advance. The defendant said that 
they were on the hard road, and Ballard said they were off the road and 
in the sand; at  any rate, they were at  the right side of the highway. 
There was evidence tending to show that the klaxon was not sounded 
and no signal of approach was given. With slight ab~ttement of speed, 
if any at  all. the automobile struck both Ballard and the deceased. 
Ballard was thrown over the top of the car, and the deceased, hurled 
twenty feet in  the air, fell on the radiator. Within two hours she died; 
Ballard survived. The defendant did not deny that the death of the 
intestate was caused by the collision. 

This outline of the evidence will serve to explain th,? cause of action 
and the ground of the plaintiff's exception. After stating the conten- 
tions of the parties, his Honor instructed the jury on the first issue as 
follows: "Was this defendant operating his machine, as to speed and 
as to lookout, and in all other respects, in  such a way as a person of 
reasonable care and prudence, considering the deadly niiture of an auto- 
mobile, would have done under the same &cumstance? If you say you 
find he was, and that there was no negligence on his part, your answer 
to the first issue should be 'No.' " 

To this instruction the plaintiff excepted, and assigned as error not 
so much its inaccuracy as its limited or restricted scope. I n  C. S., 2116, 
it is provided that upon approaching a pedestrian who is upon the 
traveled part of any highway, . . . every person operating a motor 
vehicle shall slow down and give a timely signal with his bell, horn, or 
other device for signalling; and section 2618, not including the recent 
amendment, is as follows: ''No person shall operate a motor rehicle 
upon the public highways of this State recklessly, or a ;  a rate of speed 
greater than is reasonable and proper, having regard to the width, 
traffic, and use of the highway, or so as to endanger the property or the 
life or limb of any person: Provided, that a rate of speed in excess of 
eighteen miles per hour in the residence portion of a r y  city, town, or 
village, and a rate of speed in excess of ten miles per hour in the busi- 
ness portion of any city, town, or village, and a rate of speed in excess 
of twenty-five miles per hour on any public highway outside of the 
corporate limits of any incorporated city or town, shall be deemed a 
violation of this section: Provided further, that no pemon shall operate 
upon the public highways inside the corporate limits of any incorporated 
city or town of this State a motor vehicle with muffler cut-out open." 
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I n  giving a charge to the petit jury, the judge shall state in  a plain 
and correct manner the evidence given in  the case, and declare and 
explain the Iaw arising thereon. C. S., 564. I t  i s  true, under the pro- 
visions of this statute, that when a judge has charged generally on the 
essential features of a case, a litigant who desires a more direct applica- 
tion of the law to some particular phase of the evidence should bring i t  
to the attention. of the court by prayers for instructions, but where a 
statute appertaining to the matters in  controversy provides that certain 
acts of omission or commission shall or shall not constitute negligence, it 
i s  incumbent upon the judge to apply to the various aspects of the 
evidence such principles of the law of negligence as may be prescribed 
by statute, as well as those which are established by the common law. 
Orvis v. Holt ,  173 N.  C., 233; Matthews v. Myatt ,  172 N.  C., 232. We 
think the court failed to comply with this requirement. When the judge 
so charges as to eliminate from the case a substantial part of it, which 
would necessarily prejudice one of the parties, i t  will be reversible error. 
Matthews v. Myatt ,  supra. True, the jury were further instructed that 
if the defendant did n i t  observe the rule of the prudent man as to speed, 
or lookout, or the management of the car, the issue should be answered 
in  favor of the plaintiff, but they were not specifically instructed as to 
the law of negligence with reference to the speed, the lookout, the signal, 
or the control of the machine. I f  the defendant exceeded the legal rate 
of speed, or failed to slow down or give a timely signal when approach- 
ing the deceased, if she was on the traveled part of the highway, or 
operated his car recklessly or at  a greater rate of speed than was reason- 
able and proper under the circumstances, or in  such way as to endanger 
life, limb, or property, he was negligent, and if his negligence was the 
proximate cause of the intestate's death, the answer to the first issue 
should be in the affirmative. Of course, in connection with the plain- 
tiff's contentions as to the alleged breach of the statute those of the 

u 

defendant should receive due consideration. 
We are of opinion that the controversy should be submitted to another 

jury with more specific instructions on the question of negligence. 
New trial. 
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J. P. TEMPLE v. H. LABERGE. 

(Filed 25 October, 1922.) 

1. Courts-Attachment-Amendments of WarrantProcess-Service- 
Statutes. 

A warrant of attachment served by the sheriff of the county and ad- 
dressed to "any constable or other lawful officer of the county," may be 
allowed by the court to be amended to conform to the statutory require- 
ment. C. s., 547. 

2. Interpleadcr-Title-PastieeMerits-Ptight of Interpleader-Appeal 
and Error. 

An intervener, claiming title to the funds in litigation, is  only interested 
in the question of title as  it affects his claim, and carnot be prejudiced 
upon the refusal of the court to permit him to interfere in the matter in 
litigation as it affects only the rights of the original parties. 

3. Banks and Banking-Interpleader-Drafts-Burden of Proof-Agency 
for Collection-Questions of Law-Trials. 

Where the proceeds of a draft have been attached in the hands of a 
local bank, a forwarding bank that intervenes and claims independent 
title has the burden d proof of its right to the fund; and where the draft 
has not thereon been endorsed to it, and there is no evidence in its behalf 
to show that it had not reserved the right to charge i t  against the drawer's 
account, if returned unpaid, but only a conclusion of law to that effect 
testified to by an officer of the intervener, a judgment against i t  by the 
trial judge, as  a matter of law, will be upheld on appeal, upon the prin- 
ciple that the intervening bank has not disproved it was an agency for 
collection only. 

STACY, J., dld not sit. 

APPEAL by intervener and garnishees from Cranmer, J., a t  April  
Term, 1922, of NEW RANOVER. 

T h e  facts a re  stated in  the opinion. 

J .  0. Cnrr and L. J .  Poisson for plaintiff. 
Wright d2 Stevens for intervener and garnishee. 

A~Aars, J. T h e  plaintiff prosecutes this action to recover damages 
for breach of contract. H e  alleges that  he and the d~lfendant entered 
into a contract by the terms of which the defendant was to sell a t  sundry 
dates certain cars of hay a t  a n  agreed price; that  the defendant knew 
that  the purchase was made with a view f o a resale of t h ~  hay  a t  a profit; 
that  the defendant shipped only a par t  of the hay  ordered by the plain- 
tiff, and thereby failed to comply with the terms of h is  contract, i n  
consequence of which the plaintiff suffered loss. The  defendant, who 
was a resident of the Dominion of Canada, filed no answer. Service of 
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process was made on him by publication and a warrant was issued under 
which certain funds in possession of the Murchison National Bank and 
the Citizens Bank and Trust Company were attached. These funds 
were alleged to be the property of the defendant. Each of the banks 
filed an answer denying that it held any funds of the defendant, and 
alleged that the money referred to was subject to the order of La Banque 
Nationale of Valleyfield, Province of Quebec. This bank intervened in  
the cause, and claimed the funds referred to, and upon the trial intro- 
duced evidence in support of its claim. At the close of the evidence, his 
Honor held that La  Banque Nationale was not entitled to recover the 
funds in question as intervener, and submitted an issue to the jury in 
response to which they found the defendant indebted to the plaintiff in 
the sum of $4,572.25. Judgment was thereupon rendered for the plain- 
tiff in the sum of $2,836.81, the amount of the funds attached, and the 
intervener and the garnishee appealed. 

The garnishee moved to dismiss the action on the ground that the 
warrant of attacbment, which was issued from the Superior Court, was 
addressed to "any constable or other lawful officer of said county." I n  
Carson v. Woodrow, 160 N.  C., 144, it is held that the remedy by 
attachment is special and extraordinary, and that the statutory provi- 
sions for it must be strictly construed, and cannot have force in cases 
not plainly within their terms. There the warrant of attachment was 
served by a constable of one of the townships of Edgecombe County, 
and the Court concluded that the writ of attachment and the seizure of 
the property under i t  were invalid. But in the case at  bar the warrant 
was served by the sheriff, and on motion the court permitted an amend- 
ment, changing the address of the warrant to "the sheriff or other lawful 
officer of New Hanover County." The service having been made by the 
proper officer, and the court having permitted the amendment, the war- 
rant of attachment and the seizure of the property thereunder are not 
invalid merely because the warrant was originally addressed to "any 
constable" and not to the sheriff. C. S., 547; Page v. 2llcDonald, 159 
N .  C., 40. 

We see no just ground for the intervener's exception to its exclusion 
from participating in the trial on the merits of the plaintiff's claim 
against the defendant. I f  the intervening bank was not the owner of 
the funds in question, upon what principle should i t  be permitted to 
interfere with litigation between the original parties to the suit? The 
only issue in which it had any legal interest was that of title to the 
funds attached. I n  Dawson v. Thigpen, 137 N.  C., 468, i t  is said: 
' (I t  is well settled that in an action involving the title to property an 
interpleader is restricted to the issue as to his title or claim to the 
property, and cannot raise or litigate questions or rights which do not 
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affect such titles. McLean 3. Douglass, 28 N.  C., 233. H e  does not, 
speaking with accuracy, become a party to the action in the same sense 
and with the same status as the original parties, or those made so   end- 
ing the action either by the court ex mero motu  or upon application." 
Bank v. Furniture Go., 120 N.  C., 477; Mfg.  Co. v. Tzerney, 133 N.  C., 
638; Blair v. Puryear, 87 N. C., 102; Cotton Mills v. Weil ,  129 N.  C., 
455. 

We are likewise of the opinion that his Honor was correct in holding 
uDon all the evidence that the intervener was not entitled to recover the 
funds in controversy. The drafts were not endorsed, and the interven- 
ing bank carried the burden of showing by the greater weight of the 
evidence that i t  had title to the attached property. 

The manager testified, it is true, that La Banque Nationale is the sole 
owner of the drafts, and if they were paid the amount would go to the 
bank and not to the defendant; but the first statemeni; is in the nature 
of a legal conclusion, and evidently the defendant may be charged back 
with the amount of the drafts, although the money attached is not 
recovered. Indeed, the evidence in  its entirety seems to be susceptible 
of only one construction-that is, that the drafts were discounted in the 
regular course of business for the benefit of the defendz.nt with the right - u 

to charge back to him any amount not recovered by the discounting 
bank. There is no evidence that the defendant was to be held liable 
by reason of his indorsement of the drafts, for they mere not indorsed. 
The principle applicable is stated as follows: "The rule prevails with 
us, and i t  is supported by the weight of authority elsewhere, that if a 
bank discounts a paper and places the amount, less the discount, to the 
credit of the indorser, with the right to check on it, and reserves the 
right to charge back the amount if the paper is not paid, by express 
agreement or one implied from the course of dealing, and not by reason 
of liability on the indorsement, the bank is an agent for collection and 
not a purchaser. Packing Co. v .  Davis, 118 N .  C., 548; Cotton Mills 
v. Weil ,  129 N .  C., 452; Davis v.  h m b e r  Co., 130 N .  C., 176, and Bank 
v. Ezum, 163 N. C., 202." Worth Co. v.  Feed Co., 172 N. C., 342. 

We find no error that entitles the intervening bank 01- the garnishee to 
a new trial. 

No error. 

STACY, J., not sitting. 
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OUTLAW 'U. OUTLAW. 

MANGUS OUTLAW v. N. B. OUTLAW, LLOYD OUTLAW, AND 
MRS. EVA HOUSE. 

(Filed 25 October, 1922.) 

1. Parties-Tenants i n  Common-Voluntary Partition-Purchasers f o r  
Value--0welty. 

Tenants in common made a voluntary division d their lands among 
themselves by metes and bounds, and in their mutual conveyances specified 
the number of acres of each division. There was nothing in the con- 
veyances providing a payment of owelty to any one receiving a tract of 
less value. The plaintiff introduced evidence tending to show mistake by 
the surveyor and the mutual mistake of the parties whereby he had 
received an appreciably less number of acres than called for in  his deed, 
amounting to a considerable decrease in  value. There was evidence that 
one of the defendants had sold his tract to an innocent purchaser, for 
value and without notice of the plaintiff's claim of equitable interference: 
Held, such purchaser is a proper if not a necessary party in order to clear 
the title to the lands. The legal and equitable principles relating to 
owelty, under the circumstances of this case, discussed by WALKER, J. 

2. Judgments-Appeal and Error-Tenants i n  Common-Owelty-Parties. 

Under the facts of this case, i t  appearing that  a personal judgment 
was properly entered against the defendants to equalize in value the lands 
voluntarily partitioned among themselves and the plaintiff as  tenants in  
common, for mutual mistake, but erroneously allowed a charge or lien for 
owelty against the tracts of greater value, where a proper or necessary 
party had not been brought in, the judgment, on appeal, is  accordingly 
modified that  such party be .made in the Superior Court, or the matter 
proceeded with by independent action, as  the parties may be advised. 

3. Tenants in Common-Owelty. 

Owelty of partition, when allowable, is  a sum paid or secured, in case 
of partition in unequal portions, by him who received the larger and more 
valuable portion, to him who has received the less, in order to equalize 
values of the tracts apportioned among tenants in common of the lands in 
question. 

APPEAL b y  defendant N. B. Out law f r o m  Fe~guson, J., a t  M a r c h  
Special Term,  1922, of LEXOIR. 

Action to recover a s u m  of money as  owelty, f o r  t h e  purpose of equal- 
iz ing a part i t ion of lands among tenants  i n  common, a n d  t o  have the  
said s u m  made  a charge on t h e  property f r o m  which i t  is alleged to 
be due. 
1. J o h n  E. Out law owned t h e  land,  situated i n  T r e n t  Township, a n d  

adjoining t h e  lands  of G. W. Rouse a n d  others, a n d  a t  h i s  death i t  
descended t o  h i s  th ree  brothers a s  h i s  only heirs at law, namely, N. B. 
Outlaw, J a m e s  A. Outlaw ( t h e  f a t h e r  of defendants, Lloyd Out law a n d  
Mrs. E v a  Rouse) ,  a n d  t h e  plaintiff Mangus  Outlaw.  
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2. That the tenants in common executed to each other deeds for their 
several portions of the land, the deed of N. B. Outlaw and James A. 
Outlaw to the plaintiff reciting that the tract described in it contained 
160 acres, which were otherwise described merely by metes and bounds, 
the deed of plaintiff and James A. Outlaw to N. B. Outlaw reciting that 
the said tract of land contained 150 acres, and the d e d  from plaintiff 
and his brother N. B. Outlaw recited that the tract iherein described 
contained 130 acres, all the tracts being otherwise d e i ~ i b e d  by metes 
and bounds. 

3. That by mistake of the surveyor and the mutual mistake of the 
parties, the tract conveyed to plaintiff for his share contrhed 111 71/100 
acres instead of 160 acres. That plaintiff, on 14 December, 1918, con- 
veyed his tract of land to one K. E .  Sutton, who contracted with the 
Atlantic Coast Realty Company to sell the same for him, I(. E. Sutton, 
and when i t  was being surveyed for that purpose the nistake as to the 
acreage was first discovered, as above set forth. 

4. When the mistake was thus revealed, it was agreed between plain- 
tiff and E. E. Sutton to rescind their transaction, the plaintiff surrender- 
ing all papers or liens taken by him from Sutton for the balance of the 
purchase money due to the plaintiff, and the latter paying back to 
Sutton the part of the purchase money he had already received. 

5. Certain allegations appear in the complaint, which, with the prayer 
for judgment, are as follows: that the said 48.29 acres of land, the 
deficiency recited as aforesaid, is reasonably worth the sum of $3,138.85, 
onchalf of which amount plaintiff is entitled to recover Erom the defend- 
ant N. B. Outlaw, and the other one-half thereof from the defendants 
Lloyd Outlaw and Mrs. Eva Rouse. That the defendant Lloyd Outlaw 
has, pending this action, conveyed his interest in said lands to his sister, 
the defendant, Mrs. Eva Rouse, who now claims title to the entire tract, 
so quitclaimed as aforesaid to her father, the said James A. Outlaw, 
deceased. That the drfendant N. B. Outlaw, prior to the institution of 
this action, conveyed the share of said land so conveyed to him as afore- 
said to his son, N. W. Outlaw. Wherefore, the plaintiff demands judg- 
ment: (1) That the portion of the lands so quitclaimed and conveyed 
as hereinbefore recited to James A. Outlaw, deceased, be charged with 
the payment of one-third of the value of the deficiency hereinbefore 
recited, that is, one-third of the value of 48.29 acres of land, that is, 
with the amount of $1,046.28, and that said amount be declared a lien 
thereon. (2)  That the share quitclaimed and conveyed to N. B. Outlaw 
be charged with the payment of one-third of the value of the deficiency 
hereinbefore recited, that is, one-third of the value of 48.29 acres of 
land, that is, with the amount of $1,046.28, which amount be declared a 
lien thereon. (3) For judgment against the defendant N. B. Outlaw 
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for $1,046.28, the yaluc of one-third of said 48.29 acres, the deficiency 
hereinbefore recited, upon the payment of which amount by said N. B. 
Outlaw the licn against the share so qnitclaimed and conveyed to him 
to be discharged. 

6. Bn answer was filed by defendants, and issues made up, upon which 
the jury retnrned the following vcrdict : 

"(1) Did the plaintiff accept the deed for the portion of land con- 
veyed to him and the money paid to him by reason of a mutual mistake 
between himself, N. B. Outlaw, and J .  A. Outlaw, deceased, as alleged? 
Answer : 'Yes.' 

" ( 2 )  If SO, what sum is the plaintiff entitled to recover of the defend- 
ant N. B. Outlaw? Answer : '$680.' 

"(3) I f  so, what sum is the plaintiff entitled to recover of the defend- 
ant, Mrs. Eva Rouse? Answer: '$108.' " 

7. Judgment was entered upon the verdict for the sums found to be 
due, and they were severally charged as liens upon the two shares, that 
allotted to N. 13. Outlaw and the share allotted to Mrs. Eva Rouse, 
respectively, for the sums found to be due by each of them. 

The defendant N. B. Outlaw assigned the following errors: 
(1) To so much of the judgment as declares that the share of land 

belonging to N. B. Outlaw was subject to a lien in favor of the plaintiff 
for the payment of $680, with interest. 

( 2 )  For that said attempted lien declared by judgment could in no 
view bind any one except N. B. Outlaw, and could not bind purchasers. 

H e  thereupon appealed from the judgment. 

Rouse & Rouse for plaintiff. 
Hood & Hood and Cowper, Whitaker & Allen for defendants. 

WALKER, J. The contention of the plaintiff is that while the parti- 
tion was accomplished by the consent and agreement of the parties, and 
there is no provision therein for any charge for owelty or equality of 
division, such a stipulation or understanding is implied from the very 
nature of the transaction, it being a proceeding for partition, in which 
it is generally, if not universally, the rule to charge the larger or more 
valuable share with a sum to be paid to the one of less value, in order 
to effect an equal or equitable partition of the land. I t  has been said 
that owelty of partition is a sum paid or secured, in the case of partition 
in unequal proportions, by him who has received the larger and more 
valuable portion to him who has received the less, for the purpose of 
equalizing the portions. The power of awarding owelty of partition 
formerly rested in the court of chancery, and a court of law could not 
award i t  in  a case of compulsory partition by writ. 2 1  A. & E. ( 2  ed,), 
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p. 1179. Jus t ice  IIall said for this Court : "I think the lands on which 
such sums are charged are not only sccuriticls for the moneys so charged, 
but are themselves the dcbtors. This appears to be just and fit, in a case 
where partition is made of lands betwecn persoils possessed of no other 
property. The law cannot contemplate the in justice of taking property 
from one p ~ r s o n  and giving it to another, without an equivalent, or a 
sufficient security for it." Wynnc v. Tunstal l ,  16 N. (I., 28. There is 
no difficulty wherc the partition is a compulsory or judicial one, for in 
that case there is express statutory authority for the morc valuable 
shares to be charged with sums to be paid to those of inferior value for 
the purpose of owelty or equality of division. C. S., 3222. But here 
the partition was made under an agreement between the cotenants, and 
the statute has no application, as the case is not within its terms. There 
is no provision in the agreement itself for a charge of owelty. Some 
courts intimate that perhaps it may be made in the absence of such an 
express stipulation. Long v. Long, 41 Pa.  ( 1  Watts), at 269. Nor is 
there any trouble in deciding such a question where the parties are pro- 
ceeding in equity to effect a partition of their lands held in common. 
"In regard to partitions, there is also another distinct ground upon 
which the jurisdiction of courts of equity is maintainade, as it consti- 
tutes a part of its appropriate and peculiar remedial juztice. I t  is that 
courts of equity are not restrained, as courts of law are, to a mere parti- 
tion or allotment of the lands and other real estate between the ~ a r t i e s  
according to their respective interests in the same, and laving a regard 
to the true d u e  thereof. But courts of equity may, with a view to the 
more convenient and perfect partition or allotment of the premises, 
decree a pecuniary compensation to one of the partie3 for owelty or 
equality of partition, so as to prevent any injustice or unavoidable in- 
equality. This a court of common law is not at  liberty to do; for when 
a partition is awarded by such a court, the exigency of the writ is that 
the sheriff do cause, by a jury of twelve men, the partilion to be made 
of the premises between the parties, regard being had to the true value 
thereof, without any authority to make any compensation for any 
inequality in any other manner.'' 1 Story Eq. Jur .  (13 ed.), see. 654, 
p. 661, etc. 

But where there is an agreement for partition, that is, a voluntary 
proceeding, some question may be raised as to whether a charge for 
owelty in partition can be made without being sanctioned by the parties 
in their agreement, and about this there seems to be scme discordance 
in the authorities. Some courts hold that there can be, for they treat 
the partition as in effect a sale of land and the charge of owelty as 
p r c h a s e  money, and allow the charge as being in tile nature bf a 
vendor's lien, which has not been adopted in this State ( W m b l e  v. 
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Battle, 38 N. C., 182), or as an extension of that doctrine. We have 
not been able to find any case decided by this Court precisely on the 
question here involved, nor were we cited to any such case. The plain- 
tiff in his brief offered us no authority for his position that he is entitled 
to have the amount due to him charged upon the land, from which it 
is due for owelty, and we imagine there was none to be found, else his 
counsel, by his usual and great diligence, would have given us the benefit 
of it. But however that may be, the law may still be with him, but we 
would not decide the question a t  this time, as there is one party, at  least, 
who is vitally interested in such a decision, and who is not a party to 
this action, and that is N. W. Outlaw, the vendee of N. B. Outlaw. I t  
is alleged in  the complaint, and so appears to be, that before this suit 
was commenced, N. B. Outlaw sold and conveyed his share of the land as 
tenant in common to N. W. Outlaw, and as plaintiff's principal if not 
his only equity is founded upon a mistake discovered in the acreage 
of the plaintiff's share, i t  may be that N. W. Outlaw purchased the land 
for value and without notice of the alleged equity, and is entitled to 
take and keep his land altogether discharged of it. There is, at  least, 
some allegation, if not proof, that he is a purchaser of that kind. This 
Court would not proceed to adjudge as to the rights of such a purchaser 
without having him a party to the record, so that all persons interested 
in this share of the land may be bound by the decree and thereby clear 
the title. H e  would be a proper party if not a necessary one. 

We will not, therefore, decide as to the charge or lien upon the share 
for owelty, or upon the other questions that may be involved, but modify 
the judgment so as to let it stand, as to the personal obligation of the 
defendant N. B. Outlaw, for the amount allowed as owelty because of 
the surveyor's mistake as to the acreage (Henofer v. Realty Co., 178 
N. C., 584), and vacate i t  as to the charge upon the land for equality 
of division until N. W. Outlaw is either brought into this suit as a party 
or until by a separate action the share of N. B. Outlaw, purchased by 
him, is properly charged with the payment of the money, if liable for it. 
If N. W. Outlaw were a party, the case would present a most interesting 
question, which should be determined only upon the most careful and 
fullest consideration. 

Costs of this appeal to be paid by the plaintiff, there being really no 
contest as to the debt, but only as to the lien. 

Modified and affirmed. 
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DAILEY MOTOR COMPANY, INC., ET AL. V. CHARLES H .  REAVES,  
BEAULAH REAVES,  AND SCOTTISH UN10K AKD NATIONAL IKSUII- 
ANCE COMPANY, INC. 

(Filed 25 October, 1922.) 

1. Courts-Jurisdiction-Statuteg-Demurrer-Special Appearance--Plea 
to Merits of Action-Waiver-Judgments. 

Where a nonresident defendant wishes to demur to :he jurisdiction of 
the court for the want of proper service of summons on him, he must 
enter a special appearance for that  purpose and confine his demurrer to 
that objection alone; and where he has entered a general appearance, or 
demurred on the further ground tha t  the court has  no jurisdiction of the 
subject matter, i t  is to be taken a s  a general appearanc  a s  to the merits, 
waiving the objection a s  to proper service, and he will be bound by the 
adverse judgment of the court having jurisdiction over the subject-matter 
of the action. C. S., 511 (1). 

2. Same. 
The intent of the nonresident defendant to enter a special appearance 

and demur to the jurisdiction of the court upon the ground of insufficient 
service of summons on him, is ineffectual when i t  appears that  he further 
denies in his demurrer the jurisdiction of the court over the subject- 
matter of the action, and thus goes to the merits of the controversy. 

3. Appeal a n d  Error-CourtsJurisdiction-ModWcatio:n of J u d g m e n t  
Pleadings. 

Where the Superior Court judge has properly overruled the defendant's 
demurrer to the court's jurisdiction, and has omitted from his judgment 
an order allowing the defendant to plead over, the Slpreme Court, on 
appeal, will modify the judgment to the end that  the Superior Court 
judge may supply this omission with the proper order. 

APPEAL by defendant  f r o m  Devin, J., a t  April Term, 1922, of WAKE. 

E. J .  Wellons for plaintiff. 
N .  Y.  Gulley for defendants. 

WALKER, J. T h i s  i s  a n  action upon  a note  f o r  $1,500, given a s  t h e  
pr ice of a n  automobile, possession of which i t  i s  alleged was  obtained b y  
false a n d  f raudulen t  representations of Charles  H. Re:tves, one of t h e  
defendants. It is  alleged t h a t  a f te r  get t ing possession of t h e  ca r  a t  
Graham,  i n  th i s  State ,  t h e  defendants  lef t  t h e  State ,  t ak ing  t h e  auto- 
mobile w i t h  them, and  changed their  residence to  Roanoke, Va., w h e r e  
they now a r e  a n d  h a v e  been ever since. T h e y  h a v e  now n o  property i n  
th i s  State, a n d  there  h a s  been n o  personal service of process upon  them, 
o r  e i ther  of them, a n d  n o  at tachment  of their  property, f o r  they had 
none here, and,  of course, n o  publication f o r  them. T h e  defendant  
demurred, undcl C. S., 511, subsec. 1, because it appeared t h a t  t h e  c o u r t  
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had no iurisdictio~: of the persons of the defendants. and further. because 
the court has not jurisdiction of the subject-matter. 

I t  is said in Ogdensburg & R. R. Co. v. Vermont  R. R. Co., 16 Abbott's 
Practice (N.  Y.), 249, at  p. 254: ('It was urged that by interposing 
their demurrer defendants had conferred on the court iurisdiction of 
their persons, and this would be true had the demurrers been upon any 
other ground; but being solely on the ground that the court had not 
jurisdiction of their persons, and that they made a qualified appearance 
for the purpose of testing that question, and for no other purpose, it had 
no such effect. A defendant in  an action has the right to appear spe- 
cially for the purpose of raising the question of jurisdiction, and by so 
doing does not confer jurisdiction generally in the cause. Allen v. 
Malcolm, 12 Abb. Pr., N. S., 335; Sull ivan v. Frazee, 4 Robt., 616; 
Seymour v. Judd,  2 N. Y., 464, 8 ;  McCormick v. Penrt. Cen. R. R. Co., 
49 Ind., 303, 9 ;  Cumb.  Coal Co. v. Sherman,  8 Abb. Pr., 243. The Code 
wermits a defendant to demur on the around that the court has no iuris- 

u 

diction of the person when this fact appears upon the face of the com- 
plaint; and when it does not so appear, to take the objection by answer 
(Code. sec. 144-147). But such obiection is not to be deemed waived. 
even if not taken by demurrer or answer (Code, sec. 148) ; much less is 
it to be deemed waived by an appearance for the sole purpose of raising 
it in the exact method provided by the Code (4 Robt., 616). This 
obiection to the iurisdiction of the court does not mean that the suit has 
been irregularly commenced, but that the person named as defendant is 
not subject to the jurisdiction or order of the court (Nones  v. Hope 
Ins.  Co., 5 How. Pr., 96). Hence, the inquiry is not as to the irregu- 
larity of the proceedings by which service of the summons has been 
made, but whether the defendant is such a person as can be subjected by 
process to the court's jurisdiction. One over whose person the court 
has no jurisdiction is not bound to wait until final judgment and then 
seek relief by motion to set i t  aside. The Code gives him the right to 
present that contingency by pleading, and by appearing to exercise that 
right he does not waive it, nor in any way impair the force of the objec- 
tion. To hold otherwise would make the means provided for presenting 
that issue destroy the issue itself. I n  my judgment, the issue was 
properly taken by demurrer, and such demurrers present issues of law 
for the decision of the court (Code, sec. 249; King v. Poole, 36 Barb., 
242, 7)." The objection, therefore, was properly taken by demurrer by 
the express words of C. S., 511, subsw. 1. 

I t  will be observed that in  the case just cited, decided under the Code 
of New Pork, which is substantially like ours, the defendant did not 
simply demur because the court had no "jurisdiction of the persons" of 
defendants, but they first entered a special or qualified appearance for 
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the purpose of raising that question by the court as having important 
significance in its bearing upon the case. 

The fact that there should be a special or qualified appearance instead 
of a general one does not deprive t h e  defendant of the right to demur 
on the particular ground assigned by them, for by appearing specially 
thcy could still demur 0x1 the same ground, or for the same reason, but 
they must not appear generally. I n  the latter part of the extract we 
have made from the Ogdensburg case, supra, the Court is manifestly 
referring to such a qualified appearance as will confer upon defendants 
the right to demur specially, as distinguished from a general appearance, 
which takes away that right. The right to demur for one of the special 
reasons assigned by defendants, that is, "want of ju-isdiction of the 
person," is not destroyed, or even impaired, by this construction or 
interpretation of the statutes, but is preserved both in its full integrity 
and its efficiency. This, a t  least, is the substantial r e s ~ l t .  The defend- 
ant in the ~ ~ d & b u r ~  case supra, would not take the risk of a general 
appearance, but qualified its appearance twice) so thst  in the end i t  
amounted, in that case, to little more, if anything, than a motion to 
dismiss under a special appearance. 

There is another view that may be taken of this matter. I t  appears 
by the demurrer that three objections are urged by defendants: first, 
that the court has no jurisdiction of the persons of defendants; second, 
none of the subject of the action; and, third, that the cause of action 
upon the policy of insurance is not maintainable because the policy was 
issued in the State of Virginia and the loss thereunder occurred in  that 
state. The second and third grounds are considered in. law as taken to 
the merits and not merely to the jurisdiction of the court, over the persons 
of the defendants, and the appearance is in  form and in truth a general 
one, which waives any defect in the jurisdiction arising either from want 
of service of process on defendants or from a defect therein. The d e  
murrer as to the second and third grounds was addressed to the merits. 
Ins. Co. v. Robbins, 59 Neb., 170. Said an able a r d  learned judge 
(Justice Mitchell), in Gilbert v. Hall, 115 Ind., 549 : "A special 
appearance may be entered for the purpose of taking advantage of any 
defect in  the notice or summons, or to question the jurisdiction of the 
court over the person in any other manner; but filing a demurrer or 
motion, which pertains to the merits of the complaint or petition, con- 
stitutes a full appearance, and is hence a submission tcl the jurisdiction 

- - 

of the court. Whether an appearance is general or special does not 
depend on the form of the pleading filed, but on its substance. I f  a 
defendant invoke the judgment of the court in any manner upon any 
question, except that of the power of the court to hear and decide the 
controversy, his appearance is general." There are cases where the 
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defendant may make a quasi appearance for the purpose of objecting to 
the manner in which he is brought before the court, and, in fact, to 
show that he is not legally there at  all, but if he ever appears to the 
merits he submits himself completely to the jurisdiction of thc court, 
and must abide the consequences. I f  he appears to the merits, no 
statement that he does not k i l l  avail him. and if he makes a defense 
which can only be sustained by an exercise of jurisdiction, the appear- 
ance is general, whether it is in terms limited to a special purpose or not. 
Y i c h o l s  a. The People, 165 Ill., 502; 2 Enc. P1. and Pr., 625. 

We must hold, upon principle and authority, that the defendants have 
made a full appearance in thc case, and will be bound in all respects by 
the orders and decrees of the court. This result follows because they 
have not confined themselves to a special appearance for the purpose of 
raising the question of jurisdiction of the person, but have gone beyond 
that and asked for a hearing upon matters not relating solely thereto, 
but including other matters, as to the plaintiff's legal rights and their 
own in regard to the policy of insurance, and still further, they have 
challenged the jurisdiction of the court as to the subject-matter of the 
action, and thereby waived any defect as to the jurisdiction of the 
person, the appearance being considered by all the authorities as a gen- 
eral one. This question is fully discussed in Scott  v. Life Association, 
137 N.  C., 515, where, at  pages 518 and 519, we said: "The case was 
argued before us as if the defendant had entered a special appearance, 
and the plaintiff's counsel insisted that having done so, the defendant 
could pothave the relief i t  seeks, nor could it appeal to this Court, citing 
Clark v. Mfg. Co., 110 N .  C., 111. The argument of both counsel was 
based upon a misconception of the true nature of the appearance entered 
by the defendant. I n  the first place, it does not on its face purport to 
be a special appearance. I t  is true the defendant appeared solely for 
the purpose of moving to set aside the judgment, but as such a motion 
involves only the merits of the case, and is not confined to the one objec- 
tion that the court is without jurisdiction, it follows that an appearance 
entered solely for the purpose of making that motion is essentially a 
general appearance. The test for determining the character of an 
appearance is the relief asked, the law looking to its substance rather 
than to its form. If the appearance is in effect general, the fact that 
the party styles i t  a special appearance will not change its real character. 
3 Cyc., pp. 502, 503. The question always is what a party has done 
and not what he intended to do. I f  the relief prayed affects the merits 
or the motion involves the merits, and a motion to vacate a judgment 
is such a motion, then the appearance is in law a general one. Ibid., 
508, 509. The court will not hear a party upon a special appearance 
except for the purpose of moving to dismiss an action or to vacate a 
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jutlgmcnt for want of jurisdiction, and the authorities :seem to hold that 
such a motion cannot be coupl~d with another based upon grounds which 
relate to the merits. An appearance for any other purpose than to 
question the jurisdiction of the court is gerieral," c i t i ~ g  2 Enc. of P1. 
8: Pr.,  632. 

Any course that, in substance, is tlie equivalent of an effort by the 
defendants to try the matter and obtain a judgment on the merits, in 
any material aspect of the case, while standing just outriide the threshold 
of the court, cannot be permitted to avail them. A party will not be 
allowed to occupy so ambiguous a position. H e  vannot deny the 
authority of the court to take cognizance of his action for want of 
jurisdiction of the person, or proc&ling, and at  the same time seek a 
judgment in his favor on the ground that there is no ji~risdiction of the 
cause of action. To illustrate the matter, they ask for. an adjudication 
as to whether this court has jurisdiction, not merely of the person, but 
also of the subject-matter of this action. 

Wo repeat what is said in Scott v. Life Association, supra: "An 
appearance for any other purpose than to question tlce jurisdiction of 
the court over the Derson is general." 

u 

Examining the question presented in this case, though, in the light 
of actual authority, or decision upon it, we find this statement of the law 
in Enc. of PI. and Pr., vol. 2, p. 621, a work of great merit and high 
authority, and devoted especially to subjects of this-character : "But an 
objection to jurisdiction over the person, to be availmg, must not be 
raised in  connection with denial of jurisdiction over the subject-matter. 
An appearance to deny the jurisdiction of the court over the subject- 
matter is, according to the weight of authority, a general appearance. 
I t  is a familiar rule that a general appearance waives any defect in the 
process, and confers jurisdiction of the person. To maid the effect of 
this rule, i t  is the common practice, when it is desired to take advantage 
of any defects in process and to deny jurisdiction o v x  the person, i o  
appear specially for that purpose only. A special appearance is only 
proper when a party seeks to deny the jurisdiction of the court over his 
person." We are there cited to Fitzgerald v. Fitzgera!d, 137 U. S., 98, 
and other cases, in  confirmation of the text, and they strongly and 
undoubtedly uphold it. Chief Jz~stice Fuller said in th?  Fitzgerald case, 
supra, at p. 106: "By the amendment to its answer, its plea and 
motions, the defendant insisted that the court had no iurisdiction to 
proceed, and thereby declined to stand upon the objection to the service, 
and submitted itself to the decision of the court in respect to jurisdic- 
tion over the subject-matter, which jurisdiction, i t  is entirely clear, the 
court possessed. These proceedings were taken by defendant after dis- 
covering the alleged ground of objection to the service, and there was no 
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action on its part confined solely to the purpose of questioning the 
jurisdiction over the person. That such jurisdiction resulted under the 
circumstances admits of no doubt, and the rule to that effect seems well 
settled in those states having similar Codes (which are like ours)," citing 
Elliott v. Lawhead, 3 Ohio St., 171;  Porter v. Chicago d2 Northwestern 
Railroad, 1 Nebraska, 1 4 ;  Aultman v. Steinan, 8 Kebraska, 112;  
Meixell v. Kirkpatrick, 29 Kansas, 679. See, also, Handy v. Insurance 
Co., 37 Ohio St., 366;  Elliott v. Lawhead, supra; Lowe v.  Stringham, 
1 4  Wisc., 222. As well said of pleading to the merits, in any way, after 
objecting to jurisdiction over the person, "although the objection was 
good, we think the defendant waived it in several ways. The record of 
the justice shows that the parties appeared by their counsel, which, of 
course, in the absence of any qualification, must be construed to be a 
general appearance. And i t  is a familiar rule that a general appearance 
waives any defect in the process. This is too well settled to need the 
citation of authorities. To avoid the effect of this rule. it is the common 
practice, when it is desired to take advantage of such defects, to appear 
specially for that purpose only. We think it is also a waiver of such a 
defect for the party, after making his objection, to plead and go to trial 
on the merits. To allow him to do this would be to give him this advan- 

u 

tage. After objecting that he was not properly in court, he could go in, 
take his chance of a trial on the merits, and if it resulted in his favor, 
insist upon the judgment as good for his benefit, but if it resulted against 
him, he could set it all aside upon the rrround that he had never been - 
properly got into court at  all." I f  a party wishes to insist upon the 
objection that he is not in court, he must keep out for all purposes except 
to make that objection. Lowe v. Stringham, supra; Caughey v. Valtce, 
3 Chand., 315, 316;  l'hayer v. Dove, 8 Blackford, 567. 13ut Reed v.  
Chilsom, 142 N.  Y., 152, comcs nearer to the precise facts of this case 
and to a practical application of the principle now being considered. 
I t  there appeared, in an action to recover money, brought upon a Michi- 
gan judgment, that the summons was served out of the state, pursuant 
to an order of publication, upon defendants, who were nonresidents. A 
warrant of attachmcnt was also issued, but no property was levied upon. 
Defendants entered a general apprarance by an attorney, who served a 
general noticc of retainer. An answer was served alleging that neither 
of the defendants were residents of the state nor had they any property 
thcrcin, and that the court had no jurisdiction. The Court held that a 
general appearance in an action by an attorney for a nonresident defend- 
an t  is equivalent to personal servicc of the summons and gives the court 
jurisdiction of the person of such defendant. I t  seems, when a non- 
resident does not intend to submit himself to the jurisdiction of the 
court, he may either appear specially for the purpose of raising the 
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question of jurisdiction by motion, or he  may allow thi? plaintiff to take 
judgment by default; the question of jurisdiction will be available if h e  
has not waived i t  by his own act. The  appearance and notice gave 
jurisdiction, and a personal judgment was properly rendered. We 
might cite cases and authorities almost indefinitely to the same purpose 
and effect, but those to which we have briefly referred will suffice to 
show how firmly and unquestionably i t  is established, that  i t  is not only 
dangerous, but fatal, to couple with a demurrer, or other form of objec- 
tion based upon the ground that  the court has no jurisdiction of the  
person, an  objection in the form of a demurrer, answer, or otherwise, 
which substantially pleads to the merits, and, as we have seen, such an  
objection is presented when the defendant unites with his demurrer fo r  
lack of jurisdiction of the person, a cause of demui-rer for want of 
jurisdiction of the cause or subject of the action, and that  is exactly 
what mas done in this case. 

The  demurrer, so f a r  as i t  relates tb the cause of action on the policy 
of insurance, is another instance where the same rule u7as violated. 

To restate the matter more precisely, the defendants demurred on two 
grounds : (1) Want  of jurisdiction of the person; (2 )  want of juris- 
diction of the subject-matter. 

I f  they had confined themselves to the first ground all might have 
gone well with them, but when they asked the court to adjudge as to 
the second ground, they converted their special appexance,  if i t  was 
such, into a general one, as they asked for  a decision cn  the merits and 
thereby waived the other ground, as the above citations prore. 

I t  follows that defendants, by their demurrer, in the respects indi- 
cated, have appeared generally in the action, and therefore submitted 
themselves to the jurisdiction of the court. The judgment upon the 
cause of action was conscque~itly propcrly entered, arid must stand, as 
thc court had general jnrisdictiori of i t  (an ordinary ac-ion of debt), but 
the dcfclidants are  entitled to ariswcr over, and no doubt would have been 
permitted to do so had i t  been called to the attention of the court, the  
failure to insert such pcrrnission in the judgment 3eing clearly an  
inatlrcrt~nce.  The court will grant such leave, when the case goes back, 
if defendants dcsirc to avail themsclvc~s of it, and, with this slight modifi- 
cation, the proceedings of thc court, iricluding the judgment, are without 
error. 

,Iffirmed. 
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R. H. OWEN ET AL. V. BOARD O F  EDUCATION OF CUMBERLAND 
COUNTY ET AL. 

(Filed 1 November, 1922.) 

Injunction - Taxation - School District-Final JudgmentHearing- 
Trials. 

On this appeal: Held,  the trial judge properly dissolved a temporary 
order restraining the county board of education from levying a special 
tax for school purposes, pursuant to an election held upon the question in 
the district; but erred in adjudging that the defendants "go without day," 
such being prmissible only when the facts are admitted for the purpose 
or fixed and established at the final hearing. Davenport a. Board of  
Education, 183 K. C . ,  570. 

CIVIL ACTION, heard on return to preliminary restraining order, before 
Cmnor, J., on 12 June, 1922, from CUMBERLAND. 

The action is to challenge the formation of Seventy-first Consolidated 
School District in said county. To restrain a proposed bond issue, and 
the levying of a special tax to provide for same, pursuant to an election 
held in said district. And also the present location and erection of the 
school buildings within said district as now planned and intended by the 
school authorities. On the hearing the court made a full and compre- 
hensive finding of the pertinent facts, and entered judgment in terms 
as follows : 

"1. That the restraining order heretofore issued in  this case be and 
the same is hereby dissolved. 

"2. That the election held in that part of the 71st Consolidated School 
District, excluding Kornbeau, is hereby declared valid and sufficient to 
authorize, and does authorize, the levying and collection of the special 
tax as asked for in the petition. 

"3. That the election held in the Kornbeau territory is hereby declared 
valid and sufficient to authorize, and does authorize, the levying and 
collection of the special tax as asked for in the petition. 

('4. That the two said districts were properly consolidated, and now 
constitute the 71st Consolidated School District. 

( ( 5 .  That the bond election held in the 71st Consolidated District is 
hereby declared valid, and said bonds a legal and binding obligation 
when issued upon and against the 71st Consolidated School District, and 
the property therein. 

"And the proper authorities are hereby authorized and directed to take 
such further steps as may be necessary for the levying of said tax and 
the issuing of said bonds, and it is further decreed that the defendants 
go hence without day and recover their costs of the plaintiff and his 
surety ." 
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Rose & Rose, J .  0 .  Tal ly ,  and Bullard & Stringfield ]'or plaintiff. 
Oates d2 Hewing ,  Shaw d2 Shaw,  and Sinclair, Dye  & Clark fov 

defendants. 

HOKE, J. The  facts i n  evidence as  they now appear of record are  
fully sufficient to support and justify the conclusions of the  tr ial  judge. 
As to the proper formation of the school district i n  question, the legality 
of the election and proposed bond issue and tax levy to provide for same, 
and the lawful selection of the proposed school site as contemplated by 
the authorities i n  control of the matter, and the judgment dissolving the 
injunction must be upheld. Bu t  we think his  Honor went beyond the 
powers conferred upon him in  undertaking to make a final determination 
of the rights of the parties, and adjudging that  defendants "go without 
day." Except where the facts a re  agreed upon or (idmitted for the 
purpose, such a judgment in  a case of this kind may o 1ly be had a t  the 
final hearing and on the facts as they may be then fixed and established. 
This was virtually held in  the recent case of D a v ~ n p o r t  v. Board of 
Education, 183 N .  C., 570, and the ruling is i n  accord with the p r e ~ ~ a i l -  
ing decisions on the subject. Galloway v. Board of Education, ante, 
245 ; Davenport v .  Board of Education, supra; Xoore  v. X o n u m e n f  Co., 
166 N .  C., 211. 

This  will be certified that  the judgment of the lower (court be modified 
in accordance with this opinion. 

Modified. 

FRED D. WILLIAMS v. FIREMAN'S FUND 1NSURAh.CE COMPANY. 

(Filed 1 November, 1922.) 

1. Insurance, Fire - Automobiles - Dealers-Possession-Principal and 
Agent. 

An open dealer's policy, insuring automobiles the inwred has for sale 
against loss by fire, etc., from the time such automobiles "become the 
property of the assured, and continues (unless canceled) until said prop- 
erty is delivered to the purchasw, or until the Same otherwise passes out 
of the possession of the assured," does not include within its intent and 
meaning an automobile that had been stolen and destroyed by fire when 
in the possession of the thief, but only those when so destroyed while in 
the possession of the assured, or some of his employees or agents having 
control thereof in the prosecution of the business of th,? assured. 

2. S a m e L a r c e n y .  
A policy against the dealer's loss of automobiles by fire, while in his 

possession, etc., does not include within its protective terms a stolen auto- 
mobile which was destroyed while in the possession of the thief, the 
essential feature of larceny being a felonious transfer of possession, and 
contradictory to the intent and meaning of the terms of policy contract. 



N. C.] FALL TERM, 1922. 269 

APPEAL by plaintiff from Connor, J., at the Fall Term, 1922, of 
CUMBERLAND. 

Civil action to recover on an insurance policy on an automobile, 
covering risk of destruction by fire and lightning. At the close of the 
testimony, and on motion made in apt time, there was judgment of 
nonsuit, and plaintiff excepted and appealed. 

Sinclair, Dye & Clark for plaintiff. 
Tillett & Guthrie for defendant. 

HOKE, J. The facts in evidence tended to show that on 24 April, 
1920, plaintiff had an open dealer's policy of insurance on automobiles 
held by him for sale, covering risks of loss by fire and lightning to an 
amount not to exceed $5,000, and at  said date, covering the machine in 
question here and its value. That on 9 May, 1920, said machine was 
stolen from plaintiff's garage in Fayetteville, N. C., and on 23 June, 
forty-six days thereafter, the charred remains of the automobile were 
found near Greenville, S. C., possession of same never having been 
recovered by plaintiff, the true owner. 

From a perusal of this policy it applies, and is intended to apply, to 
machines properly designated and held by the insured for sale in his 
business at  the time, and in section 5 of the policy, provision is made as 
follows: "This insurance, subject to the conditions and limitations of 
the policy of which this form is a part, covers such automobiles from 
the time they become the property of the assured, and continues (unless 
canceled) until said property is delivered to the purchaser, or until same 
otherwise passes out of the possession of the assured, this period in no 
event to exceed twelve months, or to extend beyond the termination of 
the policy." 

I t  thus appears that by the express stipulation of the contract the 
policy extends its protection to machines only while in possession of the 
insured, or some of his employees or agents having control of same in 
the prosecution of his.business, and on the facts presented in this record, 
the machine could in no sense be considered as coming within the de- 
scriptive terms of the policy. An essential feature of the crime of 
larceny is a felonious transfer of posssssion, and both the language of the 
contract and provision, and the nature of the risk forbids that any 
recovery can be had for this loss. 

The cases of h m m u s  z'. Ins. Co., 167 N. C., 654, and Lancaster v. 
Ins. Co., 153 N. C., 285, and others, are in general approval of his 
Honor's judgment directing a nonsuit, and same is 

Affirmed. 
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MARY E. HORNER ET AL., HEIRS AT LAW OF SOPHRONIA MOORE HOR- 
NER, v. T H E  SOUTHERN RAILWAY COMPANY AND T H E  OXFORD 
AND HENDERSON RAILROAD COMPANY. 

(Filed 1 November, 1922.) 

1. Judgments  by Consent-ContracLConsideration-Pleadings. 
A consent judgment may be made effective and extended to any matters 

that may be agreed upon by the parties that  a re  within the general juris- 
diction of the court, and the position is  untenable that  a s  in case of a n  
adversary judgment, i t  is restricted to the matters presented in the 
pleadings. 

Z. Railroads - Carriers -Right of Way - Consent Judgment  - Depot 
Terminals-Heirs a t  Law-Reverter. 

In  plaintiff's action to recover from a railroad company upon a consent 
judgment entered in a suit brought by their ancestor to compel the 
running of trains over the lands of her predecessor in  title, to an'old 
depot, the terminal lands having been acquired by the defendant by mesne 
conveyances in fee, a judgment was entered by the court upon the consent 
of the parties, that  purported, in  express terms, to apply to and include 
both the lands used for a right of way exclusively, and for the location 
of a station: Hcld, the term "right of way," applied to  railroad com- 
panies, may include the depot site and grounds ordinni ly used in the 
operation of a railroad; and the judgment in question winced the intent 
of the parties that the depot site and grounds should revert upon the final 
cessation of its use for railroad purposes; and the plaintiffs in the present 
action, a s  heirs a t  law of the plaintiff in the former oi~e.  a re  entitled to 
recover it. This position is fortified by the fact that  the locus in quo was 
the only land acquired by the defendant by m e m e  conyeyances from the 
predecessor in title of the plaintiffs' ancestor. 

CLARK, C. J., did not sit. 

APPEAL b y  plaintiffs f r o m  Kerr, J., a t  t h e  A p r i l  Term,  1922, of 
GRANVILLE. 

Civi l  action, t r ied by  consent of t h e  part ies  before ] h e  judge. T h e  
action i s  pr incipal ly to  determine t h e  ownership of tmo acres of l and  
formerly used b y  defendant  roads f o r  i t s  t e rmina l  station, i n  t h e  town 
of Oxford, N. C., a n d  on  t h e  hear ing  i t  was properly made to appear  
t h a t  on  13 September, 1879, J a m e s  H. Horner ,  now deveased, conveyed 
to t h e  Oxford a n d  Henderson Rai l road  a r ight  of w a y  eighty feet i n  
width th rough  a l l  t h e  l ands  of said g ran tor  s i tuate  i n  G i ~ m v i l l e  County, 
and  extending f r o m  one-half mi le  beyond present junctlon t o  t h e  point  
o n  t h e  m a p  now known a n d  designated as  Wil l iamston Street.  T h a t  
later,  on 3 1  October, 1879, said J a m e s  H. H o r n e r  conveyed t o  W. F. 
Beasley ten  acres of h i s  l and  i n  said county abut t ing  on Wil l iamston 
Street,  a n d  sa id  Beasley, act ing i n  promotion of t h e  ra i l road  enterprise, 
conveyed two acres of said ten acres to  t h e  Oxford a n d  Henderson Rai l-  
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road for a terminal station, which said two acres included part of the 
eighty feet right of way extending from the Tanyard Branch to William- 
ston Street. That subsequently the property rights and franchises of 
the Oxford and Henderson Railroad mere acquired and used by the 
Southern Railway, and after using said right of way for some time, the 
Southern Railway evinced a purpose to abandon the said terminal sta- 
tion and right of way acquired from James H. Horner and W. F. 
Beasley, from Williamston Street through the lands of said Horner to 
the present junction point, now used for terminal station in said town. 
Thereupon, Mrs. Sophronia Horner, sole devisee of James H.  Horner, 
and ancestor in title of present plaintiffs, in 1896 instituted a civil 
action in the Superior Court of Granville County against the Southern 
Railway and the Oxford and Henderson Railroad to compel the exercise 
of its railroad franchise along and upon the right of way and station 
obtained through deeds of J. H. Horner or forfeit all right and title 
thereto to the plaintiff, Sophronia Horner. This cause was settled by a 
consent judgment in terms as follows : 

"This cause coming on upon complaint and answer, and the matters 
in controversy having been adjusted between the parties bv consent of 
all the parties hereto. I t  is ordered and decreed that the defendant, the 
Southern Railway Company, pay to the plaintiff herein the sum of $150 
in full satisfaction of all the claims set up in the complaint, and of all 
other arising out of the occupation of any part of the land of the plain- 
tiff as right of way and of any and all change of route by defendant of 
any railroad operated by it in or near Oxford, N. C. I t  is further 
ordered that upon the removal by the defendants, or either of them. of 
the railroad track from any part of the right of way conreyed to or 
obtained by either defendant from the late James H. Horner and wife 
as right of way for the location of a station or upon the final cessation to 
use the same, the title to so much of said right of way as the track shall 
be removed from, or the use of which shall have been finally abandoned 
shall revert to the plaintiff herein, the defendant having the right to use 
the right of way for railroad purposes only (this decree in no wise to 
affect any right of way between Oxford and Henderson, but only to affect 
the spur track which now runs to the old depot). This decree shall also 
be operative in respect to any part of this right of way which was con- 
veyed to the Oxford and Henderson Railroad Company by mesne con- 
veyances from the late James H. Horner and wife. Defendant to pay 
costs. No witness fees for plaintiff; $12.54 costs. 

"HENRY R. BRYAN, 
"Judge Superior Court, Presiding." 
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Under and by virtue of this judgment, it is contended by plaintiffs 
that they own the said abandoned right of way from the junction t o  
Williamston Street, and including the two acres formerly used for a 
terminal station, and for defendant it is insisted that the two acres used 
for the station did not pass to plaintiffs. On the facts in evidence, and 
admissions of the parties, there was judgment for defendant as to the 
old depot site, and plaintiff excepted and appealed. 

A. W .  Graham c4 Son and Robert C. Strong for plaintiffs. 
Hicks & Stem for defendant. 

HOKE, J. I n  Holloway v. Durham, 176 N.  C., 551, it is said that in  
case of an adversary judgment the jurisdiction of the court is restricted 
to the matters presented in the pleadings, but that a cmsent judgment 
under our decisions may be made effective and extended to any matters 
that mag be agreed upon by the parties, and which are within the gen- 
eral jurisdiction of the court. 

I n  reference to the latter position, the Court further said: "The 
decisions of this State hare gone very far in approval of the principle 
tliat a judgment by consent is but a contract between the parties put 
upon the record with the sanction and approval of the court, and would 
seem to uphold the position that such a judgnlent mag be entered and 
giren effect as to any matters of mhicli tlw court has gcni!ral jurisdic- 
tion, and this with or without regard to the pleadings," citing 13a& v. 
NcEwcrt, 160 N. C., 414; Bunn I ) .  l l r a s ~ ~ ~ c l l ,  139 3, C., 139, and other 
casrxs. 

Recurring, then, to the terms of this consent judgment on which the 
rights of these parties mnst depend, it is clear, me think, tliat the parties 
intended to pass to Sophronia Horner, ancestor in title of plaintiffs, t h e  
entire right of way obtained from J. H. Horner, her huiband, whenever 
the same was abandoned by the conlpanics, and extelding from the 
junction to Williamsboro Street, and including the twc acres formerly 
used for a terminal station. Tlie term "right of way," when applied to 
a railroad company, may, in prnpcr instances, very well be extended to 
include the depot site ordinarily used in the operation of the road. 22 
R. C. I;., p. 847; 33 Cyc., p. 643. 

And in this instance the judgment purports, in express terms, to apply 
to and include both the land used for a right of way and for the location 
of the station. And to put the matter beyond all question, thr judgment 
closes with the provision that the same shall be operativcl also in respect 
to any part of the right of way which was conveyed to the Oxford and 
Henderson 12ailroad Company by "nzcsne conveyances from the late 
James I-T. Horner and wife." 



The  only mesnc convcyancc is that  through the deed from W. F. 
Bcasley for this two acres for a tcrirlinal station, and the judgment, 
therefore, in  our opinion, eontcmplatrs and providcs that  as this par t  
of the road s l d l  be abandoned it shall revert to the Horner heirs, both 
the right of way which came to the road dircctly from James R. TIorner 
and indirectly through the wcesrLc colrvcyancc to W.  F. Bcasley. There 
is error, alld this mill be certified that  judgrncnt be cntcred for plaintiff. 

Error .  

C r , ~ n x ,  C. J., did not sit. 

FRAKIZ BROTHERS AND COMPANY v. A. LEFKOWITZ. 

(Filed 1 November, 1922.) 

Principal and Agent - Evidenrc - Ratification-Issues-Questions for 
Jury-Trials. 

Defendant, a storekeeper, denied the authority of his clerk to purchase 
goods from the plaintiff in his behalf, and refused to receive them upon 
their delivery a t  his store. The clerk sold a part of the shipment to a 
third person, turned the proceeds over to the defendant, who gave his 
clerk his check, which the latter mailed to the plaintiff, and it was re- 
turned because of the words written thereon "in full to date." The 
defendant had shipped the goods to the plaintiff. On the defendant's 
appeal, from the county court, from n judgment directed against him: 
Held, the Superior Court judge correctly set aside the judgment and 
ordered a jury trial upon the issues of agency and ratification, under the 
conflicting evidence in the case. 

APPEAL by plaintiffs from Harding, J., a t  May  Term, 1922, of 
FORSYTH. 

This  action was begun before Starbuck, J., of the Forsyth County 
Court, and was heard on appeal by Harding, J., in the Superior Court. 
I n  September, 1920, S.  R. Reymer, n clerk of the defendant Lefkowitz, 
in Winston, N. C., purchased of the plaintiffs, doing business in  
New York, a consignment of shirts amounting to $758.88, representing 
that  he was the purchasing agent for the defendant. The  goods were 
shipped to the defendant a t  Winston. The  defendant testified that  
the clerk had no authority to make such purchase, and that  he  knew 
nothing of i t  until the box containing the shirts was delivered in front 
of his store i n  October, 1920. The defendant testified that  a s  soon a s  
he  found that  the box of merchandise was there he  refused to have any- 
thing to do with it, and told Reymer that  he  had no authority to buy 
them. There was evidence that  Reymer took some of the shirts out of 
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the box nlltl   old t l le~n to a local merchant, Teichnlan B r d w r s ,  for $153. 
Tlic box was then llailed 11p and shipped back to New York the same 
day. Abont sixty or ninety days tl~ercafter, l k y m e r  handed to the 
def(1ntla11t thv money rccriretl for tlic shirts sold to Teicmhman Brothers, 
and defendant g a w  him his check for $153, which was mailed to plain- 
tiffs. There is no controversy that  Itcyrner bought the ~ o o d s  represcnt- 
ing that  lie \\.as a buycr for Lefkowitz, and that  the q w n t i t y  and price 
of the goods were as stated. The  plai~itifls, on recei3t of the $153, 
returned i t  because there was wr i t te~l  on it the words, "1 n full to date." 
Tlicre was corrcspo~ldence and evidence introduced upon the disputed 
question wl~ethcr Iteyiner was authorized to purcliase the goods, and also 
upon the question of ratification. 011 the trial before Judge Starbuck, 
he i~istructcd tlic jury that  if they believed the evidence to return a 
verdict in favor of the plaintiffs for $758.88. 011 a?peal to  Judge 
Harding, lie set aside the judgment below, and ordered a new trial, to  
the end tha t  issues might be submitted to the jury as to ihe authority of 
Reyrner to make tlie c o ~ ~ t r a c t ,  and upon thr. question whether the con- 
tract had been ratified by tlie c o ~ ~ d u c t  of the defendant, from which 
judgment the plaintiff appealed. 

Hastings & Whicker  for plaintifls 
J .  E. illczandev for defendnnf .  

CLARK, C. J. There is a conflict of evidence upon bc'th these points 
which, we think, is sufficient to justify and req&e that  these ;ssues 
should be submitted to the jury, as directed by the judge of the Superior 
Court, and his judgment to that  effect is 

Affirmed. 

ALEX. F. BURKEY ET AL. V.  COMMISSIONERS OF BLADEN 
COUNTY ET AL. 

(Filed 1 November, 1922.) 

1. School Districts-Consolidation-Taxation-Elections--Constitutio~ 
Law. 

Where a school district has been made of consolidated special tax and 
nonspecial tax territory, by the county board of education, and thereafter, 
a t  an election held for tlie purpose, according to law, the question of 
taxation for school purposes has been submitted to each of the old dis- 
tricts comprising the new or consolidated one, and they each have voted 
favorably upon the question, the result is not the levying a tax upon the 
nonspecial tax district without the legal approval of the voters therein, 
and the taxation so approved is constitutional and valid. 
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2. Same-Statutes-Ratification-Curative Acts. 
A statute allowing an existing consolidated school district to submit the 

question of taxation and the issue of bonds for school purposes to  the 
district is not prohibited by Article 11, section 29, or the amendments of 
1920 to the State Constitution, as to general legislation upon local or 
private affairs in "establishing or changing the lines of school districts" ; 
and the Legislature, having the authority to enact a law of this character, 
when an election has been held approving this proposition, even if without 
warrant of law, may cure the defect by subsequent ratification and con- 
firm the results of the election previously held. 

3. Constitutional Law-Amendments-School Districts-Poll Tax-Ap- 
peal and Error-Costs. 

Since the constitutional amendment of 1920, a tax by a school district 
upon the poll with the property tax, under a statute authorizing it, is 
unconstitutional as to the poll tax, and where the property tax is legal 
and valid, the taxation upon the poll will be eliminated, and the valid 
part upheld by the courts. On this appeal the cost is taxed equally 
between the parties. 

AFPEAL by plaintiffs from Brmd, J., at chambers, 18 September, 1922, 
from BLADEN. 

Civil action to restrain the defcndants from levying and collecting 
certain special school taxes in Brown Marsh Township School District, 
Bladen County, upon the alleged ground that the elections under which 
said taxes were approved by a majority of the qualified voters resident 
within the district were illegally held, and are therefore void. 

From an order denying the application for injunctive relief, plaintiffs 
appealed. 

R. D. Dickson f o r  plainti f .  
Henry L. Williamson for defendants. 

STACY, J. I t  is alleged in the complaint and admitted in the answer 
that on 25 April, 1921, the whole of Brown Marsh Township, Bladen 
County, comprising four nonspecial tax districts and one special tax 
district, was consolidated by the board of education of said county into 
one township high school district. Thereafter, on 6 June, 1921, an 
election was ordered in said consolidated district, or township, to ascer- 
tain the will of the people in regard to levying "a special annual tax 
of not more than 30 cents on the $100 valuation of property and 90 cents 
on each poll within said district to supplement the public school funds, 
which may be appropriated to such district by the county board of 
education for the maintenance and running of a proper school therein." 

At the same time another election was ordered to be held in said 
district for the purpose of ascertaining whether or not a majority of the 
qualified voters resident in  the district wished to approve a bond issue 
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to the amount of $25,000 for the purpose of building, rebnilding, and 
repairing the schoolhouses therein, and furnishing the same with suit- 
able equipment, and thereupon to authorize the levy and collection of an 
annual tax of not more than 30 cents on the $100 valuation of property 
and 90 cents on each poll in said district for the purpose of paying the 
interest on and creating a sinking fund for the retirement of said bonds 
a t  maturity. 

These elections were held together on 12 July, 1921, and both resulted 
in a farorable majority vote, not only in the territory of the original 
special tax district and nonspecial tax districts voting separately, but 
also in the entire consolidated district, or township, voting as a whole. 
The taxes authorized by these electioiis hare been levied and collected 
for the year 1921, levied for the year 1922, and the bonds in question 
have been issued and sold. 

The defendants contend that the first election was properly held under 
the law then in force, whether tested by the requirements of C. S., 5473, 
as amended by Public Laws 1921, ch. 179, C. S., 5511, or C. S., 5526 
and 5530, as construed by this Court ill Hicks v. Comrs., LS3 N. C., 394; 
Perry v. Comrs., 183 N. C., 387, and Riddle v. Cumberl(md, 180 N .  C., 
321 ; and that the second election was clearly authorized by C. S., ch. 95, 
art. 39. On the other hand, both of these propositions are controverted 
by the plaintiffs. 

I t  will be observed that the consolidation of the cistricts, which 
occurred on 25 April, 1921, is not specifically attacked by the plaintiffs; 
but, even if i t  were, we think the present consolidation should be ap- 
proved under the decisions in the Hicks, Perry, and Riddle cases, supra. 
The voters have had a free and untrammeled opportunity to pass upon 
the questions submitted for their approval, both in  the original special 
tax territory and the noilspecial tax portion of the district, counting the 
votes in each separately, and then counting them in the entire district 
as a whole; and this with substantial conformity to the requirements 
of the statutes bearing upon the subject. Both of the propositions met 
with but little opposition a t  the polls. The bonds have been issued and 
sold, and they are now in the hands of innocent purchasers for value. 
Under these circumstances, we should be slow to impair their validity, 
unless the defect were such as to require us to do so. 

But the gravamen of the complaint is  that the elections subsequently 
held in  the already consolidated district or township w1:re called and 
held without proper warrant of law, and are therefore void. Regardless 
as to how the technical regularity of these elections may be viewed, 
conceding the district was properly established under the general law 
then in force, we think it was within the power of the Legislature t o  
ratify and to confirm the results of these elections, and to validate t h e  
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issuance of said bonds, and thus cure any defect, if such existed, as it 
did by ch. 32, Private Laws, Extra Session, 1921. Board of Education 
v. Comrs., 183 N. C., 300. Barring certain exceptions, the general rule 
is that the Legislature may validate retrospectively any proceeding 
which it might have authorized in advance. A n d e r s m  a. Wilk ins ,  142 
N .  C., 157. I n  a very recent case, Charlotte Harbor & Northern  R y .  
Co. v .  Welles et al. (decided 16 October, 1922), the United States 
Supreme Court, speaking to this question, said: "In support of the 
contention of the petition, plaintiff in error makes a distinction between 
a curative statute, which it is conceded a Legislature has the power to 
pass, and a creative statute, which, i t  is the assertion, a Legislature has 
not the power to pass. The argument in support of the distinction is 
ingenious and attractive, but we are not disposed to review it in detail. 
The general and established proposition is that what the Legislature 
could have authorized, it can ratify if it can authorize a t  the time of 
ratification," citing U .  S. v .  He iwzen ,  206 U. S., 370; Wagner v .  Balti- 
more, 239 U.  S., 207; Stockdale v. T h e  Iwurance  Companies, 20 Wall., 
323. 

The act we are now considering nowhere undertakes to establish a new 
school district, nor to change the lines or boundaries of one already 
existing. I t s  only purpose was to ratify and to confirm the results of 
certain elections which previously had been held in  the then existing 
districts. I t  is clear, we think, that the present act is not in conflict 
with Article 11, section 29, of the State Constitution, prohibiting, as 
this section does, among other things, any local, private, or special legis- 
lation in regard to "establishing or changing the lines of school dis- 
tricts." Here, it will be noted, the inhibition is against establishing or 
changing the lines of school districts by any local, private, or special 
legislation, but not against providing ways and means for the general 
prosecution of educational work in the district already established. 
Roebuck v. Trustees, ante, 144; Honeycutt  v. Comrs., 182 N .  C., 319. 

We observe, however, that a tax of 90 cents on the poll was approved 
in each election, aud that this has been levied along with the property 
tax in both instances. This is not a county tax, but a special district 
tax. Hence, the poll tax must be held to be invalid under the constitu- 
tional amendment of 1920. Hammond v. McRae, 182 N.  C., 754. See, 
also, concurring opinion in Ballou v. Road Com., 182 N. C., 473. The 
property tax will be upheld. 

As thus modified, the judgment of his Honor denying the plaintiffs' 
application for injunctive relief is approved. 

The costs of this appeal will be divided equally between the parties. 
Modified and affirmed. 
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G.  E. WILSON ET AL. V. COMMISSIONERS OF BLADEPI[ COUNTY ET AL. 

(Piled 1 November, 1922.) 

(For digest, see Burney v. Comrs., next preceding.) 

APPEAL by plaintiffs from Bond, J., at chambers, 24 (June, 1922, from 
BLADEN. 

Civil action to restrain the defendants from levying and collecting 
certain special school taxes in a high school district composed of French's 
Creek Township and a part of Colly Township, Bladm County, upon 
the alleged ground that the elections under which said taxes were ap- 
proved by a majority of the qualified voters resident within the district 
were illegally held, and are therefore void. 

From an order denying the application for injunctive' relief, plaintiffs 
appealed. 

R. D.  Dickson for plaintiffs. 
Henry  L. Williamson for defendants. 
Reed, Dmgher ty  & Hoyt  appearing as arnici curie. 

PER CURIAM. The pertinent and controlling facts in the instant case 
are substantially the same as those in Burney v. Comr:;., ante, 274, and 
for the reasons assigned in  that opinion, just rendered-the two cases 
being governed by the same principles-it follows that his Honor below 
was correct in denying to the plaintiffs the relief sought. The poll tax, 
however, must be held to be invalid, while the prop.rty tax will be 
upheld. 

Let the costs be divided. 
Modified and affirmed. 

I N  THE MATTER OF NATALIE BLAKE. 

(Filed 1 November, 1922.) 

1. DivorceHusband and Wife-Parent and Child-Habeas Corpus- 
Courts-JurisdictionJuvenile Courts. 

The Superior Court, in which a suit for divorce is pending, has exclu- 
sive jurisdiction as to the care or custody of the children of the marriage, 
before and after the decree of divorcement has been entered, C. S., 1664, 
and though by proceedings in habeas corpus under the rtrovisions of C. S., 
2241, the custody of a child of the marriage may be awarded as between 
parents each of whom claim it, this applies only when the parents are 
living in a state of separation, without being divorced, or suing for a 
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decree of divorcement; and where the decree of divorcement has been 
granted without awarding the custody of minor children of the marriage, 
the exclusive remedy is by motion in that  cause. Quere, whether the 
statutes relatiug to the jurcwile courts c o ~ ~ f w  juristlic.tion in suceh in- 
stances. 

Constitutional Law-Supreme C o u r t S u p e r v i s i o n a l  Powers-Remedial 
Wri ts  - Habeas Corpus - Divorce-Custody of Children-Courts- 
Jurisdiction-Motion-Notice. 

Where a parent erroneously seeks the custody of a minor child of the 
marriage by proceedings in habeas corpus, after decree of divorce has been 
entered upon suit in the court of a certain county, without providing 
therefor, the Supreme Court, on appeal, having regard for the best inter- 
est of such child before the motion can be made in the court having 
granted the divorce, may exercise its powers given by Const., Art. IV,  
sec. 8, to generally supervise and control the proceedings of the inferior 
courts by remedial writ, or process; and on this appeal from an order of 
the Superior Court judge, erroneously hearing the matter upon proceed- 
ings in habeas corpus, the Supreme Court adjudges that the custody of 
the child shall remain with the mother, as  directed by the judge hearing 
the same, until the mother can properly seek her relief upon motion made 
in the action granting the divorce a t  the next term of the said court, or 
as  soon thereafter as  the judge may hear the same, upon giving the 
respondent ten days previous notice of her application. 

Appeal and  Error---Cost-Habeas Corpus. 
On appeal from the order of the Superior Court judge erroneously hear- 

ing proceedings in habeas corpus and awarding the custody of a child of 
the mafriage, after a decree of divorcement had been entered: Held ,  the 
petitioner will pay the costs of this appeal, and the proper judge hearing 
the motion to be made in the said cause will determine its ultimate pay- 
ment as  between the parties. 

APPEAL by  defendant f r o m  B o n d ,  J., i n  habeas corpus proceedings, 
heard a t  December Term, 1921, of WAKE. 

D. E. Henderson,  E v a n s  & Eason ,  and  M u r r a y  A l l e n  for r u p o n d e n t ,  
appellant.  

N o  counsel for appellee. 

WALKER, J. T h i s  is a petition f o r  a wr i t  of habeas corpus to  deter- 
mine  t h e  custody of a child eight years  of age, heard  b y  h i s  Honor ,  
W. M. Bond, a t  December Term, 1921, of W a k e  Superior  Court.  T h e  
petition w a s  filed b y  Mrs. Chris t ine Muse, mother  of t h e  child, Nata l ie  
Blake, against  H u b e r t  M. Blake, t h e  child's fa ther .  

T h e  court  rendered judgment  award ing  t h e  custody of t h e  child t o  
t h e  mother, a n d  directing t h e  payment  of $15 per  month  b y  the fa ther  
to  t h e  mother  to  be  applied t o  t h e  child's support .  T h e  respondent 
excepted to th i s  order, and  appealed. T h e  order i s  set out  i n  fu l l  i n  
t h e  record. 



280 I N  T H E  SUPREME COIJICT. [I84 

The court finds, among other facts, that on 28 April, 1919, the peti- 
tioner was granted an absolute divorce from the respondent, Hubert M. 
Blake, in the Superior Court of Mecklenbnrg County, North Carolina, 
and that no order has ever been made in said action for the custody of 
the child, Natalie Blake. 

The exceptions to the order entered in this cause arc: based upon the 
following grounds : 

1. Want of jurisdiction to determine the custody of the child. 
2. Want of power to order respondent to contribute lo the support of 

the child. 
By C. S., 1664, i t  is provided that, "After the filing cf a complaint in  

any action for divorce, whether from the bonds of matrimony or from 
bed and board, both before and after final judgment therein, it is lawful 
for the judge of the court in which such application is or was pending to 
make such orders respecting the care, custody, tuition, ,md maintenance 
of the minor children of the marriage as may be proper, and from time 
to time modify or vacate such orders, and may commit their custody 
and tuition to the father or mother, as may be thought best; or the court 
may commit the custody and tuition of such infant children, in the first 
place, to one parent for a limited time, and after the expiration of that 
time, then to the other parent, and so alternately: Provided, that no 
order respecting the children shall be made on the application of either 
party without five days notice to the other party, unless i t  shall appear 
that the party having the possession or control of such children has 
removed or is about to remove the children, or himself, beyond the 
jurisdiction of the court." See Howell v.  Howell, 162 N.  C., 287. 
Except as between parents, the right of custody of a child cannot be 
determined by writ of habeas corpu .  C. S., 2241; I n  re Parker, 144 
N. C., 170. And i t  is essential that the parents must be living in a state 
of separation "without being divorced" before the court has power in a 
habeas corpus proceeding to determine the custody of' a child. Such 
power is based upon C. S., 2241, which provides: "Whtln a contest shall 
arise on a writ of habeas corpus between any husband a ~ d  wife, who are 
living in a state of separation, without being divorced, in respect to the 
custody of their children, the court or judge, on the return of such writ, 
may award the charge or custody of the child or children so brought 
before i t  either to the husband or to the wife, for such time, under such 
regulations and restrictions, and with such provisions m d  directions as 
will, in the opinion of such court or judge, best promote the interest anh 
welfare of the children. At any time after the makin,g of such orders 
the court or judge may, on good cause shown, annul, vary, or modify 
the same." (Italics ours.) 
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When this statute is considered in connection with C. S.. 1664. auoted , L 

supra, i t  becomes apparent the Legislature intended that the custody of 
children. where there h.ad been a divorce of the parents, shall be deter- 
mined by the court in which the divorce is granted, and, where there is 
no divorce, by proceedings in habeas corpus. Jurisdiction of the court 
in which a divorce is granted to award the custody of a child is exclusive 
and continuing. In, re Krauthof (Mo.), 177 S. W., at  p. 1118. The 
Court held in the case of In  re Morgan, 21 S. W. (Mo.), 1122, constru- 
ing a divorce statute similar to ours, that pending a suit for divorce 
in a court having jurisdiction of the parties and subject-matter, another 
court will not interfere by writ of habeas corpu with either party's 
possession of their children, "notwithstanding Rev. Stat., see. 5415, 
which provides that in all proceedings on habeas corpus between husband 
and wife. for the custodv-of their-children. the court mav award the 
custody to the complainant or other guardian as shall be deemed best." 

Under our statute, C. S., 1664, a divorce suit is pending for the pur- 
pose of an order as to the custody of children after as well as before 
final judgment. This statute expressly vests in the divorce court the 
power to award the custody of children, and from time to time to modify 
or vacate its orders, and the necessary implication is that this jurisdic- 
tion is exclusive. I t  is said in Corpus Juris, p. 341, that "this jurisdic- 
tion continues during the state of minority, and is subject to be invoked 
a t  any time within that period, and will not be interfered with by process 
issuing out of other courts." I n  Page v. Pope, 166 N. C., 90, an 
action for divorce from bed and board was pending between the parents 
of an infant child and a dispute arose as to the custody of the child. 
The mother filed a petition for a writ of habeas corpus. I n  holding that 
the remedy was by motion in the divorce cause, the Chief Justice said: 
"Indeed. if for anv reason the daintiff had been entitled to an order for 
the custody of the child, pending the appeal, and had been living in this 
State, she should have proceeded by a motion in the cause before the 
court below, and a writ of habeas corpus did not properly lie in any 
event." I t  was suggested on the argument, and i t  may be with some 
show of reason, that if jurisdiction to pass upon the custody of the child 
is not exclusively in the court in which the divorce decree was granted, 
it would appear to reside in the juvenile pourt under the provisions of 
C. S., 5030 et seq., the appellant relying strongly on In, re Hamilton, 
182 N. C., 44. 

I n  general, the only object of a writ of habeas c w p  is to set at  large 
the person illegally restrained of his liberty. But in the case of a child, 
the court is permitted to go further and fix the custody of the child. 
We do not find that the power of the court has ever been held to extend 
beyond this limit, and to give other relief for its advancement and bene- 
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fit (In re Samuel Parker, 144 N .  C., 170; 12 Ruling Case Law, p. 1253), 
and i ts  special powers with respect to controversies relating to children, 
their custody, support, etc., comes to i t  from statutory provisions, for, 
as was well and wisely said by Justice Hoke, in the case of I n  re Samuel 
Parker, supra, a t  p. 175, in his opinion (the writer of this opinion 
having concurred therein) : "Section 1853, Revisal, was enacted t o  
enable the court to make proper regulations as to the care and custody 
of children as between husband and wife who are  liviqg in a state of 
separation without being divorced. I t  seems to be confined to such 
cases, and has, to my apprehension, no perceptible bearing on the case 
before us." 

While we therefore arrive at  the conclusion that the judge below had 
no jurisdiction or power to proceed in  this matter, but that the jurisdic- 
tion belonged solely to the Superior Court of Mecklenburg, where t h e  
parents were divorced, by force of the express provisions of the statute, 
we must decide what should be done with the child until the court which 
granted the divorce can assume its proper jurisdiction and award its 
custody, provide for its support, and make such other orders and direc- 
tions for its care and protection as may be called for in  the premises. 

I t  is further pertinently said by Justice Hoke, i n  the Samuel Parker 
case, supra: "The authorities are to the effect that  in this country t h e  
disposition of the child rests in the sound legal discretion of the court, 
and that i t  will be exercised as the best interest of the child may require. 
Sewsome v. Bunch, 142 N. C., 19;  Tiffany on Persons and Domestic 
Relations, p. 308; Shouler on Domestic Rdatione, see. 240. The best 
interest of the child is being given more and more prominence in cases 
of this character; and, on spwial facts, has been made the paramount 
and controlling feature in  well considwed decisions. Bryan v. Lynn, 
104 Ind., 227; I n  re Welsh, 74 N. Y.,  299; Kelsey v. Greene, 69 Conn., 
291. Again, I think it is well rstablished that while, i n  habeas corpus 
proceedings concerning the custody of childrcii, the power of the court 
is ordii~ari ly restricted to frcring them from illegal restraint and allow- 
ing thrrn to select their placi~rg, or go where they plezse, that this i s  
only true where the child, in a given case, is of years of discretion and 
sufficient intelligence to dcterrnino the question for itself; and where i t  
is oth~rwise,  wllen the child is not of proper age or sufficient intelligence 
to determine for himself, thc court must decide for him, and make orders 
for his being placed in propel- custody," c i ~ i n g  hlusgrove v. Kornegay, 
52 N. C., 73;  I n  re 1Yollslo~z~craft, 4 Johnston Chan., 79;  N a p e  v. 
Iialdzuin, 5 N. J. Eq., 454; Church on Habeas Corpus, see. 439; 15 
A\. & E., p. 18.5, note 5.  

We are of the opinion, therefore, that under our general powers, as de- 
fined ill the C'o~~stitutiorl, Art .  IV,  see. 8, which confers ji~risdictiori upon 
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this Court to issue any remedial writs (or process) necessary to give 
it a general supervision and control over the proceedings of the inferior 
courts, we are not compelled, while reversing the judge's order in  this 
c a s e f o r  want of special jurisdiction to make and e n f o r c e t o  transfer 
the custody of the child to the respondent, but having the good of the 
child constantly before us, we may make such order for its custody and 
care temporarily, and until proper application may be seasonably made 
by the petitioner, the mother of the child-which child is of tender years, 
and too young to act discreetly for itself-to the Superior Court of 
Mecklenburg County for such order as i t  may see fit to make regarding 
the custody and support of the child; and, meanwhile, we direct that the 
mother retain custody of the child until her application can be heard 
and passed upon by the said court. The mother's application to the 
said court will be made on the first day of the next term of the Superior 
Court of Mecklenburg County, or at such other time and place as that 
court may then direct it to be heard, but at least ten days notice of said 
application shall be given before the first day of the next term of said 
court to the respondent. 

The judgment of the court below will be reversed, subject to the 
temporary provision herein made for the custody of the child, pending 
the further litigation of the matter. 

The plaintiff will pay the costs of this Court in the appeal, but with- 
out prejtdice to any application she may make to the Superior Court of 
Mecklenburg County to determine the ultimate payment of the same, 
and to make any other orders or provisions which may be proper and 
according to law. 

Error. 

C. M. SOLES, ADMINISTBATOR OF D. S. SOLES, v. 
RAILROAD COMPANY 

ATLANTIC COAST LINE 

(Filed 1 November, 1922.) 

1. Carriers-Railroads--Commerce-Federal Law. 
Where a common carrier is sued in the courts of this State for damages 

for personal injury alleged to have been caused by the defendant while 
employed in interstate commerce, our courts apply the rule for the ascer- 
tainment of defendant's actionable negligence recognized and enforced in 
the Federal courts. 

2. Same-Evidence-Questions for Jury-Nonsuit-Trials, 
In an action to recover damages d carrier in interstate commerce for 

the negligent killing of its flagman sitting asleep or apparently uncon- 
scious on the rail of defendant's track in front of an approaching train, 
the liability on the part of the defendant for the negligence of its engineer, 
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on the issue of negligence, depends upon whether he had exercised due 
care after discovering the perilous condition of the plaintiff's intestate, 
and the evidence in this case was sufficient to take the case to the jury. 
The difference between the rule as applied under the Eltate and Federal 
decisions discussed by WALKEB, J. 

APPEAL by plaintiff from Connor, J., at November Term, 1921, of 
C O L U ~ ~ B U ~ .  

Civil action to recover damages for death of plaintiff's intestate, 
alleged to have been caused by defendant's negligence. 

We will first state the material portion of the evidenct, it being partly 
the defendant's statement of it, but principally the part taken by us from 
the record itself. 

I t  seems necessary to give the substance of the testimony fully, as the 
court below nonsuited the plaintiff upon it. 

The defendant, through its agent, David Faulk, trestle foreman, em- 
ployed plaintiff's intestate, who was a boy about fourteen years of age, 
after having been forbidden by the boy's father and mother to do so, for 
the reason that the enlployment was dangerous and the father and 
mother were not willing that the boy should be exposed lo the risk; and, 
notwithstanding the agent had been so informed, the boy was employed 
at Tabor, N. C., on Saturday or Sunday, and carried to a point near 
Smithfield, N. C., on defendant's line, where he was kil1.d the following 
Tuesday, while sitting on the right-hand side of the r: il with, his feet 
toward the center of the southbound track of defendanj's railroad, and 
with his elbows on his knees, something like this (witness indicating), 
with his head in his hands, dropped over like that (witness indicating), 
and apparently asleep. It was a bright, warm, sunshiny day. 

The train was a freight, and had exploded two torpedoes on the track 
five or six hundred yards from where the boy was k i l ld ,  and, notwith- 
standing this noise, and the sounding of the whistle and 3ther noises, the 
boy did not more from the time the train came in sight until he was 
struck by the engine ( h a ~ i n g  a cowcatcher), run over, and his body 
severed, the upper part of it bring left on the outside of the rail and the 
legs on the inside, without any bruises. 

C. M. Soles testified: "I am the administrator of my son, D. S. 
Soles; his mother is now living. He  was 14 years old 2nd five months, 
lacking 7 days. We had him in school most of the time. H e  had done 
some work around there. H e  worked for me. I never paid him any- 
thing when he worked for me. H e  worked all the way from 50 cents 
down to something like 25 and 50 cents an hour for other people. H e  
was perfectly healthy. As healthy a boy as I have ever seen. I have 
never had to call a doctor for him but once, and that was a little bilious 
attack, but he was up the next day sitting around the house. I live in 
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Mount Tabor, in Columbus County. To Smithfield from Tabor the fare 
on the railroad is $4.98. I don't know what the distance is. My boy 
went off on Sunday evening and Tuesday morning I got the news about 
the middle of the day, I suppose somewhere between twelve o'clock and 
maybe one, of his death. H e  was working under David Faulk, trestle 
foreman. H e  spoke to me about employing the boy. Mr. Faulk em- 
ployed hands. This is the same trestle foreman who had a talk with 
me, under whom he was working at the time he was killed, while in the 
employ of the Atlantic Coast Line Railroad Company. H e  asked me 
and his mother if he could carry this boy back with him to Enfield. 
I think, if I am not mistaken, he was stationed at  Enfield at  that time. 
H e  asked me if he could take the boy up there. The boy, I guess, knew 
we wouldn't let him go. We told him that he could not go. His  mother 
asked him if that wasn't dangerous work, and he said i t  was. She said 
he simply could not go, and I told him 1 didn't want him to go. We 
went off to the farm. We had a farm out there, nine miles. Faulk 
came after him after we went there, and said that the boy had written 
him a letter and told him if he would let him know when he came back 
he would go back with him, that his mother and I (his father) had 
agreed for him to go back. I told him if the boy had written that, 
he had written something not so; that we didn't agree for him to go. 
1 did not know until he was killed the actual time he was employed. H e  
went off Sunday evening; we missed him Monday morning, and Tuesday 
about one o'clock I got the telegram. The only way I knew he had 
gone off with Faulk was what his little brother said about it. This boy 
had no legal guardian appointed by the court. I did not see the boy 
after he was killed. I have been to where they said he was killed. I 
am about 52 years old. I will be 52 the first day of December. My 
son, D. S. Soles, was not married. My wife is a year younger than 
I am. I had older children, they were all married and moved away. 
H e  contributed to the support of myself and wife. All of the work he 
did he did with us. H e  did work around the house when he was not 
in school. H e  worked around the house before and after school. The 
cha~acter  of the work when he was not in school was principally plowing 
and working on the farm. H e  did the same work I was paying $2.50 
a day to have done. When he worked out for other people, we used the 
money in the family. H e  had not done much work off. I am unable to 
work. I have a kidney trouble that works me and am unable to do any 
work at all, unless it is light work, mighty light. I don't know what 
kind of kidney trouble I have. The doctor told me I had kidney trouble. 
H e  told me I was seriously afflicted with kidney trouble; that my time 
was short, and I wouldn't live very long. I have six children older than 
this boy. The married children do not contribute anything to my sup- 
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port. I don't know whether he would contribute anyt'hing to my sup- 
port or not, but he wasn't married. I don't know whether he would 
have gotten married or not. H e  was an intelligent boy and weighed 
about 125 pounds and did whatever I told him to." 

J. Y. Baker testified: "I live in Johnston County, between Four 
Oaks and Smithfield. I was 700 or 800 yards from D. ( 3 .  Soles when he 
was killed on the main line, which was well graded and double-tracked. 
The train was going up the grade and the boy was a little bit over the  
tip of the grade. From the north track was straight 66 rails. I counted 
them. I saw the boy before he was killed walking around on the track. 
I saw him about fifteen minutes after he was killed. The boy was cut 
in  two across the lower part of his body. His  head lying on outside of 
rail, his feet on inside of outside rail on southbound track, he had no 
bruises at  all. Eight or ten cars had passed over his body. You can see 
about 60 rails a man lying down on the track. I t  was up-grade. Mr. 
Soles had me to count the rails with Mr. Stanley. My place is about 
four hundred yards from where the boy was killed. My grist mill about 
one hundred yards. From Neuse River going south, the main Atlantic 
Coast Line track runs up-grade and then down to Black Creek. This 
train was a freight train, and I guess it runs from Rock,y Mount, N. C., 
to Florence, S. C. I did not see this accident, but I sarv the boy about 
fifteen minutes before the accident and he was walking about. I was 
too far off to tell whether he had the flag in his hand or not, but I knew 
he was up there and I saw him walking around." 

C. G. Norris testified : "At the time the boy was killed I was working 
on the trestle force of the Atlantic Coast Line in Johnston County under 
D. M. Faulk, the foreman, with D. S. Soles. I was on top of the trestle 
at  the time he was killed, about four hundred yards north of him. H e  
was flagging. H e  took a flag when he left us. I heard the train blow 
before it came around the curve. I looked up and saw the boy. I t  
looked as if he was sitting on the right-hand rail on the southbound 
track. I t  looked as though he might have been sitting on the railroad 
on the side of the rail with his elbows on his knees, sorething like this 
(witness indicates), with his head in his hands, dropped over like this 
(witness indicates). H e  was facing the inside of the track. I said on 
the rail on the right-hand side going south. H e  didn't move that I 
could tell. I was looking at  him when the train hit him. H e  was 
sitting down and they blowed three or four short blows at him. I t  
looked like it knocked him off the track on the outside. The engine had 
a cowcatcher coming to a point in front. I went down to where he was 
killed. The track was straight and up-grade for three or four hundred 
yards, I guess. When he left the construction force he carried a flag 
and some torpedoes. I saw him place the torpedoes. I'ive or six hun- 
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dred yards north of where he was killed. They were placed cross-ways 
the rail with little fasteners bent under the rail. They make a noise 
when the train strikes them. I heard a noise like the torpedoes but 
couldn't say it was that. Mr. Faulk, the trestle foreman of the railroad, 
employed me, and he was in charge of the gang. H e  employed others 
before and after me. I am 23 years old and a native of Columbus 
County. We left him along the track as we were going to work with 
his flag and torpedoes. I was in  the car with Mr. Faulk and this boy 
when Mr. Faulk took him out and dropped him a t  the place where he 
was to flag, and the balance went on down to the trestle in  the motor car. 
W e  left him at a certain place with a flag and some torpedoes for the 
purpose of flagging the train. H e  was to protect the people working 
on the trestle. Mr. Faulk told him carefully about flagging the train. 
H e  told him he must flag i t  and that he must, under no circumstances, 
go to sleep. I heard him tell part of it. I heard him tell him that if 
anything whatever came down there to flag i t  until he called him in. 
H e  told him he must be very careful to flag it. H e  gave him a flag. 
I heard the train blow a signal whistle before I saw i t  strike him. A4nd 
just a short while before he was struck, I heard the engine make sharp 
warning signals. I heard the brakes. They made considerable fuss. 
I was on the trestle. From my estimate it is 4 or 5 hundred yards from 
where the boy was struck. The boy was north of Black Creek, a little 
south of the top or peak of the grade, about twenty-five yards. When 
the engine came over the peak and sounded the warning, the boy looked 
to be sitting there with his hands on his knees. If he moved I didn't 
see him. Faulk went to the boy immediately." 

D. J. Stanley testified: "I live about one mile from where the boy 
was killed. I was about 75 yards away when he was killed. I heard 
the train blow on the other side of the trestle. I heard it cross the draw 
bridge, and then it commenced blowing. I heard the torpedoes. The 
train kept blowing and continued to blow. I was at  the edge of the 
right of way. I saw the boy when he was run over. H e  was cut right 
in two. His  head was on the right-hand side of the rail and his body 
on the inside. Eight cars passed over his body after the engine and 
tender. I t  was a warm, sunshiny day. I t  was hot. I saw the boy out 
there the day before. H e  was flagging. Some gentleman was out with 
him the day before who looked to be instructing him. I saw him aboyt 
nine or ten o'clock. I saw him about 20 minutes before he was killed. 
I saw him from time to time that morning. I saw him walking up and 
down the track with a flag in his hands. I am a carpenter and was 
working by the track that day. I t  was a through freight train. I saw 
him often while going to the spring. I spoke to him something like 
half an hour before he was killed. R e  was standing up then. I didn't 
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see the accident. After the train crossed the river i t  exploded two tor- 
pedoes close to the curve, it then blowed as if blowing for signals. I 
heard the engineer put on the brakes, they were severe, but he waited 
until he got on him to put them on. I went there immediately and 
helped to get him out, and counted the cars that passed over him. There 
was a bunch of bushes between where I was working a ~ d  where he was 
killed, and I could not see him." 

Mrs. C. M. Soles testified: "I am the mother of D. S. Soles, deceased. 
H e  was too young to be married. I know the trestle gang foreman he  
was working for when killed. I told him 'No, sir,' when he asked me 
about the boy working for him. H e  told me that it was dangerous. 
I am fifty years old. H e  was the oldest boy a t  home, and the largest 
one arid the healthiest one, was the reason why I depended on him. 

"Q. How, in regard to being able to work, was he? A. Why he waa 
perfectly healthy and able as any boy I have ever seen to know anything 
about, of his age. 

"The court: You mean you were depending upon him? ,I. I de- 
pended upon him for anything he could make. 

"The court: What I mean is, you were depending on him because 
he was a boy and until he was 21 yon expected him to stay at  home? 
A. Yes, sir;  I certainly did. 

"The court: After he was 21, what would you expwt? A. I would 
expect him to stay with me until lie got niarried or wan-ed to go out for 
himself. 

"He could read and write. H e  was a truthful boy. I depended on 
what he told me. I did not tell him he could go with Faulk. I f  he wrote 
to Faulk that I didn't object to him going, I undoubtedly did not agree 
to it. I f  he wrote the letter it was a mistake somewhei-e. I cannot be 
positive about his handwriting. I found him a truthful boy." 

Defendant moved to nonsuit p l a i ~ ~ t i f f ;  motion snstnined; plaintiff 
excepts, and appealed from the judgment. 

H.  L. Lyon and Irvin B. Tucker for plaintiff. 
Rountree & Carr for defendant. 

WALKER, J. We will assume in the discussioi~ of this case, that I). S. 
Soles, the flagman, was guilty of contributory negligence in going to  
sleep upon the track, and thus exposing himself to grave peril, and 
which did result in his death. Hut this is not all of the case, as the 
question still remains to be decided, whether the engineer, after he dis- 
covered the peril of the intestate, had sufficient time, with the appliances 
at  hand, by the exercise of due care, to prevent the injury. The rule of 
this Court is, in ordinary cases, that if by the exercisc of due care h e  
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could have discovercd the peril of the intestate in time to havc avoided 
the rcsult, thc defendant wolild be liable. But we are proceeding under 
the Federnl statute, and must decide according to the Federal law, a s  
expounded by its highest Court. 

The rulc, under the law as applied by the Federal courts in cases of 
negligence, is that the defendant is liable, if it could have avoided the 
injury which, in this case, caused the death of the intestate, by the 
exercise of ordinary care, only after discovering his perilous situation. 
Judge T u f f ,  referring to this principle in Newport News and M. W .  Co. 
v. Howe, 52 Fed. Rep., 362, used this pertinent language: "As applied 
to cases like the present, therefore, we believe the rule relied on by the 
counsel of plaintiff below should be construed to mean that the negli- 
gence of the plaintiff will be no defense, if the defendant, after he knew 
the peril of plaintiff, did not use due care to avoid it." And adverting 
to certain expressions of the Court relating to the same question in  
Inland & Seaboard C w t i n g  Co. v. Tolson, 139 U .  S., 551, he said: 
"This would seem to show that, in the opinion of the Supreme Court of 
the United States, knowledge of plaintiff's peril was required to make 
the rule applicable." And in Little Rock R .  and E. Co. v. Billings, 173 
Fed. Rep., 903, Jmtices V a n  Dcvanter, Sanborn, and Pollock thus state 
the rule of the Federal Court, applying it to a state of facts very much 
like those we have here: "As deduced from the foregoing authorities, 
and many others that might be cited, this qualification may be stated as 
follows: A., who by his own negligent act or conduct, has placed himself 
in a position of imminent peril, of which he is either unconscious or 
from which he is unable to extricate himself if conscious, may not be 
carelessly, recklessly, or wantonly injured by B., who, after he has dis- 
covered and knows the helpless and perilous condition of A., and has it 
within his power to avoid doing him an injury by the exercise of reason- 
able care and diligence in  the use of such instrumentalities as he can 
command; and the failure to exercise such reasonable care and diligence 
on the part of B. under such circumstances will constitute actionable 
negligence, rendering him liable in dimages to A., notwithstanding t h e  
prior negligent act of A. in placing himself in position to receive the  
injury." This rule was expressed substantially the same way in Grand 
Trunk R .  Co. v. Ive-s, 144 U. S., 408 (36 L. Ed., 485), and in Southem 
Railway Company v. Gray, 241 U.  S., 333 (60 L. Ed., 1030). See, also, 
Buckworth v. Grand T w n k  Western Railway Co., 127 Fed. Rep., 307; 
N .  Y., etc., R .  Co. v. Kelley, 93 Fed. Rep., 745; Smith v. R .  R. Co., 210 
Fed Rep., 414. And so, when dealing with a Federal question, we must 
apply the common law as construed and administered in the United 
States courts. W e s f p m  Unwn Telegraph Co. v. ~ % z h g  Co., 218 U. c., 
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406; S.  C .  R .  R. Co. v.  Finan,  153 Ry., 340 ;  Xou. R y .  70. v. Hozuerton, 
105 N. E. (Ind.),  1026, opinion by Justice flyers. 

I t  seems to us, therefore, that, considering the special and peculiar 
facts of this case, the question is, as was said in Newport News and 
M. W .  Co. v. Howe, supra, by Justice T u f t ,  and in R a i h a y  Go. v. Gray, 
supra, by Justice NcReynold .~ ,  whethcr the engineer had sufficient time 
after he actually discovered the dangerous situation of the intestate, by 
the exercise of due care, to have avoided the injury to the boy which 
resulted in his death. I n  the Grali case, supra, there was held to be no 
surh evidence, but here we must h k d ,  upon {he tcstimon,g, that there was 
some under which the jury might reasonably have found, as a fact, 
that after the engineer first actually discovered the flagman's peril, he  
had sufficient time with the means and awvliances at  his command to 

L L 

have brought his engine and cars under such control, as eventually to 
have stopped them, if it became necessary to meet the emergency, in  
that way, and save the flagman's life. One of the wi tne~es ,  Mr. Norris, 
testified that he was on the top of the trestle at the time the intestate was 
killed, about four hundred yards north of him. H e  heard the train 
blow before it came around the curve, and, looking up, saw the boy, and 
he appeared to be sitting on the right-hand rail and on the southbound 
track, with his elbows on his knees and his head in his hands. H e  did 
not move although they sounded the whistle three or fcur times, which 
attracted Norris' attention at  the distance he was from the place. The 
track was straight and up-grade for three or four hundred yards. The 
intestate had placed his torpedoes and they exploded with the usual 
noise when the train struck them. This and other evidence was suffi- 
cient for the jury to find that the intestate was sitting on one rail of the 
track with his elbows on his knees, his position indicating that he was 
asleep and unconscious of the approach of the train, and that this ap- 
peared to the engineer in time for him to take the proper measures to 
put his train under control and to stop it, if need be, to avoid killing the 
bop; and, again, the jury, when they have been app~ised of all the 
facts-the defendant having introduced no testimony--may conclude 
that the engineer had not sufficient time to act and save the boy after he 
first discovered, if he did discover, the true situation. The jury might 
even find, upon the facts as now disclosed, that the engineer had no such 
time, as was required for the purpose, to act prudently a.?d save the boy, 
after he first saw him. But that does not signify that there is no evi- 
dence to the contrary. AS the case now stands, there is evidence tending 
to establish either of the two contentions, and as reasonsble men might 
differ in regard to it, the jury must decide the question. The torpedoes 
exploded with the usual attendant and loud noise, a r d  the engineer 
sounded the signals with the whistle which was calculaled to warn one 
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not asleep or unconscious, but the continued silence and stillness of the 
boy, he not having moved or responded to them, was at  least some notice 
to the engineer that he was unaware of his surroundings and the impend- 
ing danger, as he still sat in deep, oblivious slumber. 

I t  may be, too, that the engineer did not actually see him in time to 
have stopped his train, if he found i t  necessary, but this must be decided 
upon the testimony, there being sufficient circumstances a t  present to 
show that he probably did see the boy asleep on the track, and not con- 
scious of the train's approach, at  a time when he could have stopped his 
train by the exercise of ordinary care, if i t  was required to prevent 
injury to the boy. We repeat that the jury must find, i n  order to 
charge the defendant with liability for negligently killing the boy, that 
the engineer did see the danger to the boy in  time, by the exercise of 
ordinary care, to have saved him. This is  the rule which is upheld in  
the Federal courts. 

Two reasonable men might come to different conclusions upon the 
testimony as now developed, which makes the case one for the jury, 
whereas, %when i t  is fully heard, it may, perhaps, be easily seen that 
there was no culpable negligence. I t  is not clear now that there was 
none, and while the evidence is not of a definite or entirely satisfactory, 
and certainly not of a conclusive, character, i t  would be di5cult to say 
that there was absolutely none, or less than a scintilla of proof. 

I n  this view of the case i t  is not imperatively required that we should 
consider at  this time the other question raised by the plaintiff, and we 
will therefore leave i t  for future decision, when we are confronted by 
such a necessity. 

The nonsuit must be set aside and a new trial awarded. 
New trial. 

PEARSALL AND COMPANY v. L. C. EAKINS. 

(Filed 1 November, 1922.) 

1. Constitutional Law-Statutes-Police Power-Fermer-Analysi&- 
Agricultural DepartmentEvidence. 

Statutes requiring evidence of the analysis of fertilizer, made by a 
State department, showing a deficiency in the ingredients used therein 
and difPerent from those represented in the warranty of sale, in order to 
recover for damages to crops caused by their use, are constitutional and 
valid within the exercise of the police powers of the State. C. S., 4697, 
and recent amendments thereto. 
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PEARSALL 9. EAKIXS. 

2. Statutes-Fertilizer-Analysis-Agricultural DepartmenGEvidenc- 
Actions-Counterclaims. 

In order to recover damages to the crops caused by the use of fertilizer 
containing a harmful deficiency of its ingredients, contrary to the seller's 
warranty, the statute, C. S., 4698, with its recent amendments, requires 
evidence of its analysis, showing the alleged deficiency, made by the State 
Agricultural Department, and whether sold upon a special contract, not 
waiving the benefit of the statute, or under the protection of the statute 
alone, such evidence is essential to defendant's recovery upon a counter- 
claim set up by him in  plaintiff's action upon the note for the purchase 
price. 

APPEAL by defendant from Bond, J., at February Term, 1922, of 
NEW HANOVER. 

This was an action brought by the plaintiff for the recovery of a 
certain sum of money due by contract, and secured by a crop lien, exe- 
cuted by the defendant to the plaintiff, for the purchase of certain 
fertilizers. 

The defendant admitted the ~ u r c h a s e  of the fertilizers and the execu- 
tion of the contract, and that same had not been satisfied, but defendant 
set up a counterclaim for damages to his.crops, alleging that the ferti- 
lizer did not come up to the guaranteed analysis, and that it had borax 
in it, and ,that borax was deleterious to crops, and bg the use of the  
fertilizer containing this borax his crops were damaged in a certain 
amount. 

The plaintiffs replied, pleading noncompliance with (2. S., 4697, as a 
necessary prerequisite to asserting the counterclaim against plaintiffs. 

The plaintiffs offered in evidence the admissions of the defendant, a s  
stated in the defendant's brief, and in addition to that, offered in 
evidence the fourth paragraph of the answer, which states "that no part  
of the indebtedness on the note had been paid." So there was no sub- 
stantial dispute between the parties, as to the liability of the defendant 
to plaintiff, and the amount thereof, unless defendant was entitled t~ 
recover on his counterclaim. 

I n  his effort to prove the counterclaim, defendant went on the stand 
and told about the crop that he contemplated planting, ojfering to testify 
as to some conversation he had with Mr. Pearsall, a member of the  
plaintiff's firm. This was objected to by plaintiff, and i d e d  out by the 
court on the ground that the defendant was not suing in his counter- 
claim upon a special contract, but only on the contract implied by law, 
which was based upon the analysis printed upon the bt~gs, as required 
by the statute. Defendant thereupon admitted that he had no evidence 
to show that any samples had ever been drawn, in accordance with the  
statute (C. S., 4697), and that he had no evidence that the chemist of 
the Department of Agriculture had ever analyzed any samples drawn, 



N. C.] FALL TERM, 1922. 293 

a s  required by law, which showed borax or other deleterious ingredients. 
I n  fact, he admitted that the requirements of C. S., 4697, had not been 
complied with at  all, although "the action was a suit for damages from 
results of use of fertilizers." Thereupon, counsel for plaintiff moved to 
nonsuit defendant upon his counterclaim, which was granted, and moved 
for judgment on the note, or contract, which was not resisted, and was 
also granted. Defendant appealed. 

Rountree & Carr for plaintiff. 
Herbert McClammy, E. Crostoell Robinson, and K. 0. Burgwin for 

defendant. 

WALKER, J. The only question, as i t  seems to us, except as stated, 
which is presented to the Court for decision in this case is whether the 
cross-action on the counterclaim can be brought when i t  is admitted that 
the provisions of C. S., 4697, were in no respect complied with. We 
understand the defendant to virtually admit that to be the only question, 
and he insists that under the case of Tomlin.so.1~ v. Morgan, 166 N. C., 
557, such an action is maintainable. 

We deem it sufficient to say that since that case was decided, the 
Legislature has changed the statute, and for the express purpose of re- 
quiring the Department of Agriculture, its officers and agents, as directed 
thereby, to furnish the testimony, or at  least an important and essential 
part of it, upon which actions for injuries to crops by the use of ferti- 
lizers can be brought and successfully maintained, and failing in this 
respect, that no such action can be sustained. This was for the purpose 
of placing the responsibility for ascertaining the truth as to the contents 
of the fertilizer in the hands of the highest authority in the State-the 
Agricultural Department, which acts under expert guidance. 

This statute is the last declaration of the legislative body as to the 
requirements necessary before a suit may be maintained for damages 
due to defective or deficient fertilizers, and, for the purpose of showing 
this, it would bc more accurate to quote from the statute as follows: 
"Proviclcd, that no suit for damages from results of use of fertilizer 
may be brought except after chemical analysis showing deficiency of 
ingredients, unlcss it shall appear to the Department of Agriculture 
that the manufacturer of said fertilizer in question has, in the manu- 
facture of other goods offered in this State during such season, employed 
such ingredients as are outlawed by the provisions of this article, or 
unless i t  shall appear to the department of agriculture that the manu- 
facturer of such fertilizer has offered for sale during that season any 
kind of dishonest or fraudulent goods." 
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We think no one will dispute the power of the Legislature to enact 
this statute, in  the exercise of its police power, or to say under what 
conditions the courts of the State may be used for the purpose of litiga- 
tion. The wording is plain and the requirements have not been com- 
plied with. No samples were taken of these fertilizerg, as required by 
law, and no analysis by the chemist of the Department of Agriculture 
was ever made, and no attempt was made to prove, nor any offer to show 
that i t  was brought to the knowledge of the Department of Agriculture 
that the manufacturer of said fertilizer has offered, during the season, 
other outlawed or dishonest or fraudulent goods. 

Plaintiffs rely upon the recent case of Fertilizer Co. v. Thomas, 181 
N. C., 274, and defendant's counsel attempt to distinguish that case upon 
the grounds that there was a special contract, and tf at  there was an 
analvsis which showed that the fertilizer did not contain borax. As we 
read the Thomas case, supra, the decision is put squarelqy upon the terms 
of the statute, C. S., 4697, although the decision could also have been 
sustained upon the terms of the special contract, if that was not im- 
pliedly done. I n  fact, i t  has been held by this Court th,it, in  the absence 
of a special contract, the parties must look for their rights in such cases 
to the terms of said statute. Fertilizer Works v. Aiken, 175 N. C., 398. 

Defendant has directed our attention to the case of Patterson v. 
Orangeburg Fertilizer Company, 108 S. E. (S. C.), 401. I t  is sufficient 
to say that apparently there was no such statute in South Carolina as 
the one relied upon herein, and the decision of that case, as we under- 
stand it, was based upon principles of the common law, and really has 
no proper application to this one, which must necessarily be determined 
by a consideration and construction of our statute bearing upon the 
subject involved. That case, though, seems to accord generally with 
our former decisions upon the liability of the seller of fertilizers for 
deficiency therein which causes loss or injury to crops resulting from 
their use. Carter v. McGill, 168 N .  C., 507 (8. c., 171 N.  C., 775). 
See, also, Guano Co. 2,. Livestock Co., 168 N .  C., 442. 

The present case may well be decided upon the admissions of the 
defendant and the uncontested facts. Defendant has not complied with 
the provisions of the statute, which expressly forbids "any suit for 
damages resulting from the use of a fertilizer except after chemical 
analysis showing deficiency of ingredients, unless," etc, and defendant 
has not brought his case within the terms of this lal3t or qualifying 
clause or proviso by proving, or offering to prove, t'le facts therein 
required to appear, in order to take his case out of the terms of the first 
clause or proviso. I f  there was a deficiency, in that borax was sub- 
stituted for potash, the former being a deleterious subr3tance and inju- 
rious to crops, the defendant should have proved fimt the analysis 
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showing t h e  deficiency, under  t h e  clear terms of t h e  statute, because i t  
is provided thereby t h a t  n o  su i t  f o r  damages resul t ing f r o m  t h e  use of 
t h e  fertilizer m a y  be brought un t i l  t h e  analysis i s  made, a n d  shows t h e  
deficiency of ingredients. 

The evidence sought t o  b e  introduced was  properly rejected, a n d  was  
so manifest ly  incompetent a n d  irrelevant,  under  t h e  pleadings a n d  perti- 
nen t  issues, a s  t o  require  n o  discussion of it. 

N o  error .  

RALEIGH SAVINGS BANK AND TRUST COMPANY, TBUSTEE UNDEB THE 
WIJL O F  A. B. ANDREW& ~ E C U S E D ,  V. w. m. VAss, INDIVIDUALLY AND AB 
TEU~TEE UNDEB THE WILL OF W. W. VASS, DECEASED, AND J. 8. KOONCfl. 

(Filed 8 November, 1922.) 

1. Adjoining Landowners-Light and  Air-Boundaries-Party Walls. 
The owner of lands in the business section of a city, unless otherwise 

restricted by his deed, may build upon his land to the line of a store 
building on the lands of an adjoining owner, though by so doing he will 
close the windows or openings of the owner on that  side of his building, 
and to that  extent deprive it of light and air. 

9. Sam-Deeds and  Conveyances. 
The legal implication that  when the owner of lands conveys a part 

thereof he grants all  those apparent and visible easements on the part 
retained which were a t  the time used by the grantor for the benefit of the  
part conveyed, and were reasonably necessary for its use, cannot be made 
effective against the contrary intent of the grantor a s  gathered by a 
proper interpretation of the deed. 

3. Deeds a n d  Conveyances-Interpretation. 
A deed to lands will be so construed a s  to  effectuate the intent of the 

parties a s  gathered from each and every related part. 

4. S a m ~ A d j o i n i n g  Landowner+Light and  Air-Party Walls-Alley- 
Easements. 

A conveyance of a part of the owner's lands from a line running in the 
center of a dividing wall of his store building in the business section of 
a city, conveys to the grantee the right to build to that  wall;  and where 
the right to the permanent joint use of an alleyway running along this 
wall is also conveyed by or reserved in the deed, the conveyance or reser- 
vation of this right does not preclude the grantee from using the party 
wall by arching over the alleyway and preserving its proper use a s  such. 

APPEAL by  plaintiff f r o m  Devin, J., a t  M a y  Term,  1922, of WAKE. 
T h e  p e r t h i n t  facts  embodied i n  t h e  case agreed a n d  t h e  judgment of 

t h e  court  thereon a r e  a s  follows : 
1. T h a t  on  1 5  April,  1907, by a deed duly recorded i n  t h e  office of 

t h e  register of deeds f o r  W a k e  County, i n  Book 219, a t  page  359, t h e  
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defendant W. W. Vass, as trustee under the will of W. W. Vass, deceased, 
purchased from the Royall and Borden Furniture Company the property 
described in said deed, situate a t  the northeast corner. of Wilmington 
and East Hargett streets, and running east along East Hargett Street 
for the distance mentioned in said deed and north along said Wilmington 
Street for the distance mentioned in said deed. 

At  the time of the purchase, there stood at the corner of Wilmington 
and East Hargett streets a building then occupied by the Royall and 
Borden Furniture Company, and which building had stood there for 
many years, having for a period of twenty-five or thi r t j  years been used 
as the Central Hotel, and in the building fronting east there were win- 
dows on the first, second, and third floors, with a basement entrance to 
the cellar of said building, and through said windows l i ~ h t  and air were 
furnished to the said building on the east. 

That upon completion of said purchase, the premises were vacated by 
the Royall and Borden Furniture Company, and the corner building 
was leased as a grocery store to M. Rosenthal, who still occupies the 
same, and the defendant Vass, as trustee, built on thc lot fronting on 
East Hargett Street in the rear of the above corner hi lding,  another 
brick building, and between the two buildings there wa3 an alleyway or 
driveway 7 feet 10 inches wide at strcct entrance, 8 feet 135 inches wide 
a t  the middle, and 8 fret 2 inches wide at north end of building, which 
afforded to both of said buildings light and air through their respective 
windows. That while thc corner building had been built and used for 
many years as a hotel building, when it mas acquired b y  the Royall and 
Border1 Furniture Company, it remodeled the interior of said building, 
using the same for a store-room for n~ercantile purposes, and the rooms 
on the second and third floor for storage purposes, not altering sub- 
stantially the partitions of said floors nor the openings outside; which 
said building is now occupied by N. Rosenthal as a grocery store, as 
aforesaid. 

2. That on 10 October, 191:3, W. W. Vass and W. W. Vass, trustee for 
Eleanor M. Vass arid others, sold to A. B. Andrews, the testator of the 
plaintiff, and executed a deed on said date, ~ ~ h i c h  deed x ~ a s  duly recorded 
in the office of the register of dwds for Wake County on 11 October, 
1913, in Book 276, page 649, by which deed the said parties. grantors 
therein, conveyed to the said A. B. hndrems and his heirs and assigns in 
fee simple the following described parcel of land : 

By a line beginning at the intersection of the east sid. of Wilmington 
Street with the north side of Hargett Street, in the said city of Raleigh, 
N. C., running thence eastward along the north line oi' Hargett Street 
eighty-nine (89) feet to the center of the eastern wall of the building 
located thereon, now occupied by M. Rosenthal as a grocery store; thence 
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northward in  a direction at  right angles to said Hargett Street along the 
center line of the eastern wall of said present building one hundred and 
fifty-eight (158) feet to a point in the southern line of the Trade Build- 
ing property; thence westward with the line of said Trade Building 
property in a direction parallel with said Hargett Street twenty (20) 
feet to a point in the eastern line of the lot of Mrs. Florence P. Tucker's 
estate; thence southward with said eastern line of Mrs. Florence P. 
Tucker's estate lot, in a direction at  right angles to said Hargett Street 
one hundred and eleven feet and three inches (111' 3") to southeast 
corner of said Tucker lot; thence westward with the southern line of 
said Tucker lot in  a direction parallel with said Hargett Street sixty- 
nine (69) feet to a point in the eastern line of Wilmington Street; 
thence southward along the eastern line of said Wilmington Street 
forty-six feet and nine inches (46' 9") to the beginning; being the 
western portion of the lot conveyed to the parties of the first part by 
the  Royal1 and Borden Furniture Company by deed dated 15 April, 
1907, and recorded in  the office of the register of deeds for Wake County, 
in  Book 219, a t  page 359, reference to which said deed is hereby expressly 
made for matters of description. 

Also a right of way in and over an eight foot (8') alleyway imme- 
ediately east of the above described lot and premises, which is to be 
maintained permanently as an alley eight feet wide and extending north- 
ward as far as the south wall of the stable building now used by M. 
Rosenthal. 

Also a right to maintain and use the said stable building which is 
located partly on the above described lot and partly on the property of 
the parties of the first part, in its present location, provided that when 
the same is removed or torn down by the party of the first part, it shall 
not thereafter be extended across the party line. 

The said lot so conveyed being the corner of the old Central Hotel 
property, with a reservation, however, of one-half of the eastern wall of 
said property; and the said parties did in said deed grant unto the said 
A. B. Andrews and his heirs the aforesaid tract "to have and to hold 
the aforesaid tract or parcel of land and all privileges and appurtenances 
thereto belonging, to said A. B. Andrews, party of the second part, his 
heirs and assigns, to their only use and behoof forever." 

That at said date light and air were furnished to the said buildings 
situate on the lot conveyed to the said A. B. Andrews from the east side 
thereof, through the windows in said building, which said windows, as 
hereinbefore stated, had been maintained in the wall of said building for 
more than forty years, and they were in the same condition and in the 
same places in said wall when the said A. B. Andrews purchased said 
property; and that the elevator in  use in  said building has an opening 
from i t  into said alley. 
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That A. B. Andrews died 17 April, 1915, having published his last will 
and testament, which was duly admitted to probate and recorded in the  
office of the clerk of the Superior Court of Wake C o ~ ~ n t y ,  in  Book of 
Wills ......, page ....... I n  paragraph two of said will, the said testator 
appointed the Raleigh Savings Bank and Trust Company trustee f o r  
certain specified trusts therein described, and devising certain property 
therein described or referred to as a trust estate, and one of the said 
buildings placed in the said trust estate in said will was the building 
described by him as the said Rosenthal building a t  the corner of Wil- 
mington and Hargett streets in the city of Raleigh. 

3. That the said W. W. Vaes, trustee under the will of W. W. Vass, 
deceased, has contracted to sell, and has entered into a written obligation. 
to sell to the said J. S. Koonce the remainder of said lot east of the  
center line of the eastern wall of said corner building, cubject, however, 
to the alleyway rights described in the deed to the said A. B. Andrews, 
the said contract being dated 25 February, 1920, and recorded i n  
Book 355 of the office of the register of deeds of Wake Countv. a t  u " 2 
page 142, in which contract the said Koonce has paid approximately 
one-half of the purchase price called for, the plaintiff contending that 
the said obligation and said contract of the said Koonce is made subject 
to all the rights, privileges, and appurtenances belonging to the lot of 
the said A. B. Andrews, conveyed by deed dated 10 Octobey, 1913, here- 
inbefore referred to. 

4. That the said Koonce, under his contract with the defendant Vass, 
trustee, contends that he  has the right to bridge over or arch over t h e  
alleyway, beginning about eleven feet eleven inches above the ground a t  
street entrance and ten feet eight and onehalf inches above the ground 
at the north end, the said alleyway ascending gradually to the north, 
which said addition will close the second-floor windows, apertures, and 
openings in the building purchased by the said A. B. ~ : n d r e w s  as $ f o r e  
said, and four feet eleven inches of a twelve foot doorway (five feet 
wide) opening from the alleyway into store and opposite elevator, the  
wooden door in opening being nine feet high with a th::eefoot transom 
above, said door opening inward, and will also close upper sash of ten- 
foot window, the sill of which is forty-two inches above surface of floor. 
The said Koonce offers to elevate the bottom sill of the sl2epers six inches 
where they are opposite the doorway. The said Koonce has begun the 
said work, and where he has begun it, part of the windows on the first 
floor, and all of the windows on the second floor, and the door of said 
elevator opening into said alley on the east end of the building purchased 
by the said A. B. Andrews in  the deed aforesaid will be closed and n o  
light or air will be furnished to said building through a~aid second-floor 
windows and apertures on the east side. 



N. C.] FALL TERM, 1922. 299 

Upon the foregoing facts, the question submitted is whether the de- 
fendants have the right to arch over said alleyway and cut off light and 
air from certain of the windows as aforesaid of the building purchased 
by the said A. B. Andrews on 10 October, 1913, by arching or bridging 
across the said alleyway a t  the height of approximately twelve feet from 
the ground, or any other height, and it is agreed that if the court shall 
be of the opinion upon the foregoing question that the said defendants 
have not said right, then a perpetual injunction enjoining them shall be 
decreed in this case. But on the contrary, if the court shall be of 
opinion that the defendants have the right, as contended by them, then 
the action shall be dismissed at  the cost of the plaintiff. 

MANNING & MANNING, 
Attmneys for plaintiff. 

S. BROWN SHEPHERD, 
(Verified.) Attorney fm defendants. 

Upon the agreed statement of facts in this action, the court is of the 
opinion, and so adjudges, that the defendants are entitled to construct 
their building over the alleyway in question, provided such structure 
does not interfere with the convenient use of said alleyway by the plain- 
tiffs as a right of way. 

This 29 May, 1922. W. A. DEVIN, 
Judge Superior Court. 

Plaintiffs excepted, and appealed. 

Manning 13 Manning and A. B. Andrews fm plaintiff. 
S .  Brown Shepherd for defendunts. 

HOKE, J. From the facts presented in the case agreed, i t  apgears 
that defendant W. W. Vass, as individual and trustee, owning a business 
lot abutting on Wilmington and Hargett streets, on 10 October, 1913, 
sold and conveyed to A. B. Andrews the lot and building situate thereon 
at the intersection of said streets, described as follows: "By a line 
beginning at  the intersection of the east side of Wilmington Street with 
the north side of Hargett Street in said city, running eastward along the 
north line of Hargett Street 89 feet to the center of the eastern wall of 
the building now located thereon and occupied by M. Rosenthal as a 
grocery store; thence northward in the direction at  right angles to said 
Hargett Street along the center line of the eastern wall of said present 
building,'' etc. 

And in said deed is also conveyed a right of way back of said building 
in terms as follows: "Also a right of way in  and over an 8-foot alley- 
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way, immediately east of the above described lot and premises, which 
is to be maintained permanently as an alleyway 8 feet wide," etc. 

Subsequently, said W. W. Vass sold and conveyed to defendant Koonce 
"the remainder of said lot east of the center line of the eastern wall of 
the corner building, subject, however, to the alleyway rights described 
in the deed to A. B. Andrews, deceased," and the question is on the 
right of defendant Koonce to build over said alley and adjoining his 
building to said eastern wall, leaving room for the convenient use of the 
alley as an ordinary right of way, affording access to the buildings, etc. 

On these the facts chiefly pertinent in so far  as the deed to A. B. 
Andrews purports to convey a right of way affording access to the 
buildings, i t  is very generally held that the owner of I he servient tene- 
ment may build over the same so as not to interfere with the reasonable 
and ordinary user of the easement as described and specified in the deed. 
Duncan v. Goldthwart, 216 Mass., 402; Crocker v. Cofhing  et  a?., 181 
Mass., 146; Bitello v. Lipson, 80 Conn., 497; G r a f t m  v. Moir, 130 
N. Y., p. 465; 19 Corpus Juris, p. 985; 9 R. C. L., p. 799. 

I n  the digest of the Connecficut cme, appearing in 16th L. R. A. 
(N. S.), at p. 1931, i t  is said: "A grant of an easement of a way with 
no mention of light and air docs not prevent the o~vne-  of the fee from 
interfering with the light and air by placing structure:: over the way in 
such a manner as not to interfere with its rcasonable and ordinary use." 

And in the citation to Corpus Juris, the general position on the 
subject is very well stated as follows: "Unless i t  ic; clear from the 
language of the grant or the surrounding circumstance!i that the parties 
intended to have the passageway remain open to the sky, the owner of 
the serrient estate may extend buildings or other struciures over n way, 
provided in so doing he does not interfere with the frec. use of the way; 
and he will not be liable for damages, although the passageway, by 
reason of its being so covered, becomes to a greater ?xtent the resort 
of strangers, to the annoyance of the grantee of the easement. The 
owner of a right of way has no claim to light by ally passage other than 
that of the way itself, and he is not entitled to have light and air pass 
over the way to any greater extent than is necessary for the enjoyment 
of the right of passage." 

We do not understand that appellant seeks to challenge thc general 
position, as stated, but in his interesting and able ai-gument, counsel 
contended that same should not prevail on the facts of this record by 
reason of another well established principle, stated in Jones on Ease- 
ments as follows: "That where one conveys a part of his estate he 
impliedly grants all those apparent and visible easemmts on the part 
retained which were at the time used by the grantor for the benefit of 
the part conveyed, which are reasonably necessary for the use of that 
part." 
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This position, in proper instances, is wc.11 snpported by authority, and 
has been fully recognized and upheld ill rcccnt decisions of this Court, 
where the apparent enecment is contin~~ous and permanent in its nature. 
~Vrrone!j v. Cherolc~c Lodp, 182 N .  C., 739;  Lamb v.  Lamh, 177 N. C., 
150; Ticdike v. Lipman, 76 Atl. (N. J . ) ,  463; Fowler v. Wick, 74 
N. J .  Eq., 603; Wilson v. Riggs,  27 App. Cas., D. C. P., 650. 

But in these and other authorities pertinent to the question it is 
always fully understood that such an implied grant is subject to be 
modified or controlled by the express terms of the dccd and the facts 
and attendant circumstances relerant and permissible to its proper inter- 
pretation. I n  applying these principles to the case presented, it must 
be borne in mind that this is business property, where it is not customary 
to allow for light and air on the side of adjoining buildings. The rule 
is, unless otherwise specified, that you will build right up, one building 
against the other, and not only is this the custom in property along an 
active busincss street, but here the deed itself, under which plaintiffs 
claim, provides that their line shall not extend beyond the center of the 
eastern wall, thus expressing a clear purpose to restrict any implied 
grant of light and air by reason of the existence of the windows in said 
wall, and to reserve the right to build and use the remaining half when 
desired, subject only to the ordinary and reasonable use of the alley. 

I n  construing deeds and instruments affecting property, it is the fully 
accepted rule "that the intent of the parties, as embodied in  the entire 
instrument, shall prevail, and each and every part shall be  give^ effect 
if it can be done by fair and reasonable intendment." Rowden v. Lynch, 
173 N .  C., 203; Davis v. Frazier, 150 N. C., 447. 

Considering, then, the nature of this property and the facts and 
attendant circumstances, this description of the deed conveying to plain- 
tiff's ancestor only to the center of the eastern wall of the building and 
reserving to Vass, the grantor, the other half of said wall, could only 
have meant that the parties contemplated joining to this wall when the 
exigencies of business should require it, subject to the rights of the alley- 
way specifically described in the deed. Any other interpretation would 
be to deprive this important and formal portion of the conveyance of 
any and all significance. Under the facts as they existed, and in refer- 
ence to which the parties dealt, what possible good could the onehalf of 
the wall ever do or be to the owner if the alley was to extend indefinitely 
upward, and thus shut off all user of the title and privilege reserved by 
the grantor. 

On the record, we think his Honor has entered the proper judgment, 
and the same is 

Affirmed. 
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L. W. STANLEY V. WHITEVILLE LUMBER COIMPANY. 

(Filed 8 November, 1922.) 

1. Appeal a n d  Error-Evidence-Remarks of Counsel--Prejudic+Res 
In te r  Alios Ac-Trials. 

In  an action to recovrr d a m a g ~ s  for n prrsonal injury alleged to have 
been negligently inflicted, involving the previous good health of the plain- 
tiff before the injury, it  is reversible error for the trial judge to admit 
as  evidence plaintiff's certificate of discharge from the United States Army 
during the World War, containing recitals of honest and faithful services, 
etc., the same being res inter alios acta, the certificate but hearsay evi- 
dence, and prejudicial to the defendant, both in  itself rmd the argument 
of the plaintiff's attorneys to the jury based thereon, and allowed by the 
court. 

8. Jury-Evidence--Facts at Issue--Appeal and Error. 
The plaintiff was injured while employed by the defendant to operate 

a power-driven wood lathe machine, by a splinter of wood flying off there- 
from, and striking and putting out the sight of his eye. There was con- 
flicting evidence on the trial as  to whether the machine was properly 
constructed as  to its safety in this respect, or whether i: was one known, 
approved, and in general use, etc.: Held,  i t  was reversible error for the 
trial judge to admit the testimony of a witness who had testified to his 
previous knowledge of such matters, to further say that,if a certain pro- 
tective hood had been used on the lathe, the injury would not have 
occurred, this being the opinion of the witness upon the facts in evidence, 
within the sole province of the jury to  determine, and not coming within 
the exception allowing nonexpert opinion evidence in  cer : a h  cases. 

3. Appeal and  Error-Improper ArgumentTrials-Prejudice. 
Improper remarks of plaintiff's counsel in addressing the jury in this 

case, as  to defendant's indemnity from liability by a bonding company, 
were sufficient for the trial judge to withdraw a juror and order a mis- 
trial, had motion therefor been made by defendant. 

CLARK, C. J., dissenting. 

APPEAL by  defendant  f r o m  Crunmer, J., a t  M a y  Term,  1922, of 
COLUMBUS. 

Civil action t o  recover damages f o r  a n  alleged negligent personal 
injury.  

U p o n  denial  of l iabi l i ty  a n d  issues joined, there  waii a verdict a n d  
judgment  i n  favor  of t h e  plaintiff. Defendant  appealed. 

Powell & Lewis and Tucker & Proctor for p7aintif. 
Schulken, Grudy & T o m ,  Eroolcs, Himes & Smith, and Rountree & 

Carr for defendant. 

STACY, J. Plaint i f f  recovered a verdict of $10,000 ris damages f o r  
t h e  loss of a n  eye, a n d  f r o m  t h e  judgment rendered thereon, t h e  defend- 
ant appealed, assigning errors. 
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I t  is alleged that the defendant's lathe machine, at which the plaintiff 
was injured on 9 June, 1921, was negligently and defectively equipped 
with insecure rollers and insufficient guard; and further, that i t  was in  
a generally unsafe and dangerous condition. Plaintiff was injured by 
a splinter being thrown from the machine and striking his eye, putting 
i t  out. There was evidence of splinters having been thrown out by said 
machine at  other times prior thereto, and about which the plaintiff 
previously had made complaint. 

Conversely, there was evidence on behalf of the defendant tending to 
show that the lathe machine was in  good condition, equipped with proper 
guard, and of the kind and character in  general use and of approved 
make. Helms v. Wmte Co., 151 N. C., 370; Hicks v .  Mfg. Co., 138 
N. C., 319. 

The errors assigned are largely addressed to the admission of incompe- 
tent and irrelevant testimony, and to the use made of same before the 
jury by plaintiff's counsel. The plaintiff, a witness in his own behalf, 
was allowed to testify as follows: 

"Q. Were you honorably discharged (from the Army) in good physi- 
cal condition? (Objection and exception.) A. Yes. (Objection and 
exception.) 

"Admitted for the purpose of showing the plaintiff's physical condi- 
tion prior to his injury. 

"Q. I s  that the discharge you received? (Objection and exception.) 
A. Yes, sir. (Objection and exception.) 

"By the court: Q. Where were you discharged? Objection and ex- 
ception.) A. Camp Lee, Virginia. (Objection and exception.) 

"Q. And the officer who discharged you issued you this certificate? 
(Objection and exception.) A. Yes, sir. (Objection and exception.)" 

The plaintiff was then permitted to offer in evidence, over objection, 
the following paper-writing, purporting to be the said certificate of 
discharge : 

To all whom i t  may concern: 

This is to certify that LaFayette W. Stanley, 1894876, Private 3d B. 
and S. Det. D. G., 221st M. P. Co., The United States Army, as a testi- 
monial of honest and faithful service is hereby honorably discharged 
from the military service of the United States by reason Auth. Par .  
S. 0. C. F. Q., CampLee, Va., 25 June, 1919. 

Said LaFayette W. Stanley was born in Whiteville, in the State of 
North Carolina. 

When enlisted he was 25 years of age, and by occupation a farmer. 
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He  had brown eyes, dark hair, fair complexion, and was 5 feet 8 
inches in height. 

Given under my hand at Camp Lee, Virginia, this 26 June, 1919. 
JOHN A. SRAW, 

Major, U.  8. A., Commanding. 

1 July, 

ENLISTMENT RECORD. 

Name: LaFayette W. Stanley. Grade: Private. 
Enlisted or inducted: 27 May, 1918, at  Whiteville, N. C. 
Serving in first enlistment period at  date of discharge. 
Prior service : None. 
Noncommissioned officer : No. 
Marksmanship, gunner qualifications or rating : Not qualified. 
Horsemanship : Not mounted. 
Battles, engagements, skirmishes, expeditions: A. E. F. from 3 

1918. Meuse, Argonne, Qerdun, St. Die. 
Decorations, medals, badges, citations : None. 
Knowledge of any vocation : Farmer. 
Wounds received in  service: None. 
Physical condition when discharged : Good. 
Typhoid prophylaxis completed: 13 June, 1918. 
Paratyphoid prophylaxis completed : 13 June, 1918. 
Married or single: Single. 
Character : Excellent. 
Remarks : No absence under A. W. 107. 
Entitled to travel pay to Whiteville, N. C. 
Signature of soldier : LaFayette Warrington Stanley. 

A. A. HOFEAM, Capt. Injc., U. 8. A., 
Commanding 3d B. and S.  Det. D. G. 

CAMP LEE, VA. 
Paid in full, including bonus, $103.25. 

M.  A. PITTMAN, Captain Q. M. C., 
By C .  T. P., Agent. 

Transportation issued to Florence, S. C., N. & W. 15. R., 26 June, 
1919, Camp Lee, Va. 

The court, addressing the jury: "This document is offered as cor- 
roborative of the witness, L. W. Stanley, if you find that i t  does cor- 
roborate him, as to his discharge, and the fact of his physical condition." 

The first question and answer, i t  will be noted, were a.dmitted for the 
purpose of "showing the plaintiff's physical condition prior to his 
injury"; and then the latter evidence was admitted as corroborative of 
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his "discharge and the fact of his physical condition." I t  appears from 
the record, however, that it was not only used for these purposes, but 
also for quite a different purpose as well. 

This evidence, we think, should have been excluded. I t  was not perti- 
nent to the issues involved, and the certificate of discharge was incompe- 
tent as hearsay. I t  is clear that the major part of the certificate was 
used for the purpose of appealing to the sympathy of the jury. The 
physical condition of the plaintiff is referred to in one place only in the 
"enlistment record," not in the discharge proper, but counsel were per- 
mitted to argue the whole to the jury. When the defendant objected to 
the contents of the discharge being argued to the jury, his Honor ruled 
as follows: "The court suggests that there has been evidence tending to 
show that the plaintiff did serve in the great war, his discharge has been 
introduced in evidence, and further, the court stated to the counsel 
objecting that he would follow counsel Lewis in addressing the jury and 
could answer him." (Objection and exception.) Here, it will be ob- 
served, the court treated the certificate of discharge as having been 
admitted generally, and as substantive proof, and not merely as cor- 
roborative evidence. 

Counsel then proceeded in  his address to the jury: "He, plaintiff, 
L. W. Stanley, withstood the onslaughts of the enemy, the shrapnel, the 
machine gun bullets, the gas bombs that were thrown from the air, and 
every other form of attack that was possible for the Germans to put over. 
I n  his discharge he has been credited with several battles. H e  was at 
Argonne, Verdun, and St. Mihiel; he went through the war with his 
regiment at  the front from 26 September, until the armistice was signed, 
in  1918. H e  remained in France nearly a year-from July to the 
following June. H e  was then sent home and was discharged from the 
Army. You will recall that in the early part of 1920 financial depres- 
sion set in, and it was almost impossible for thousands of service men 
to get positions." 

This was much more than "cross-firing with small shot." I t  was a 
dangerous use of "contraband of war." " 

Major John A. Shaw, who issued the discharge, was not sworn as a 
witness, and was not even present at  the trial. His  certificate was 
neither certified to as a public record, nor sworn to by him. Further- 
more, i t  was res inter alios acta. A new trial was awarded in the case 
of Bryant v .  Bryant, 178 N. C., 77, for a similar error in  the admission 
of a letter which tended to corroborate one of the plaintiff's witnesses. 
The ruling in  that case would seem to be directly in point here: "A 
letter from a third person, written to the son of the plaintiff, tending to 
corroborate his evidence on a material fact involved in  the action, may 
not be introduced in  evidence, and the facts therein stated must be 
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proved by the writer under oath as a witness, such bemg hearsay and 
rPs inter alios acta." 

I t  is manifest in the case at  bar that the introduction of the above 
evidence was hurtful and prejudicial. We cannot safely say that it was 
harmless. "There is no telling how fa r  the defendant's case was affected 
by this error. Where there is error, its immateriality must clearly 
appear on the face of the record in order to warrant thill Court in treat- 
ing it as surplusage." Pearson, C. J., in McLenan I ) .  Chisholm, 64 
N. C., 324. 

There was also error, as indicated in the defendant's fifth and sixth 
exceptions. J. P. Stanley, plaintiff's brother, was allowed to testify, 
over objection, as follows: "The piece that struck my brother in the eye 
could not have come from anywhere else except that tin. . . . I 
have worked in five or six different mills. I have seen lathe machines 
in other mills besides those I worked in. All the m 11s that 1 have 
worked in  had a piece of iron over it about three-eiglths of an inch 
thick and bent down over the roll to keep the stick back. If this ma- 
chine had been so equipped this piece could not have strlck the plaintiff 
in the eye as it did." 

The admission of this evidence, in the manner and form in which i t  
was offered, is in conflict with the decisions of Marshall v. Tel. Co., 181 
N. C., 292; Kern.er v. R. R., 170 N. C., 97, and Marks v. Cotton Mills, 
135 N.  C., 287. I n  the last case just cited, Associate Justice Walker 
states the rule with clearness, and fortifies the same with a full citation 
of authorities. As there held, in a matter of this kind, ,i witness should 
not be permitted to express an opinion on the very qucstion which the 
jury is impaneled to decide. "The general rule undcubtedly is that 
witnesses are restricted to proof of facts, within their personal knowl- 
edge, and may not express their opinion or jndgment as to matters which 
the jury or the court are required to determine." 1 Rice on Evidence, 
325, quoted with approval in Cogdell v. R. R., 130 N. (3.) 318. 

I t  has been said in a number of cases that witnesses should describe 
the facts and circumstances to the jury, and leave them to draw their 
own conclusions, under proper instructions from the court. Tillett v. 
R. R., 118 N. C., 1042; Wolf v. Arthur, 112 N .  C., 691 There are, of 
course, exceptions to this rule of evidence, but the present case falls 
within none of them. Barnes v. R. R., 178 N. C., 264, and Britt v. 
R. R., 148 N. C., 41. I n  fact, the instant case furnishes a striking 
illustration of the wisdom of the rule. The witness was allowed to 
testify, in so many words, that the   la in tiff would not have been injured 
if the machine had been covered with an iron hood. This was the full 
equivalent of saying that, in  the opinion of the witness, the defendant 
had failed to discharge one of the primary duties which i t  owed to the 
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plaintiff; or, in other words, that the defendant was guilty of negligence. 
The jury alone was summoned and selected to pass upon this question, 
and the witness should not have been permitted to express an opinion 
upon the very matter at  issue between the parties. Lynch v. Nfg. Co., 
167 N. C., 98; Summerlin v. R. R., 133 N. C., 550. 

Again, in addressing the jury, Mr. R. M. Lewis, one of plaintiff's 
counsel, made the following statement: "Gentlemen of the jury, you 
need not worry about the Whiteville Lumber Company having to pay 
this-you have heard about these insurance companies." Defendant 
objected, and counsel withdrew the remark. 

By the court: "Gentlemen of the jury, you will not regard that 
remark of counsel." 

Plaintiff concedes, and rightly so, that this remark, injected in the 
case during argument of counsel, was improper, and should not have 
been made. His Honor would have been justified in  withdrawing a 
juror and ordering a mistrial, but he was not requested to do so. Hence, 
this exception, in its present form and standing alone, possibly should 
not be held for reversible error, but it gives pronounced color and tone 
to the other objections appearing on the record, which are valid. I n  
Lytton v. Mfg. Co., 157 N. C., 333, i t  was said: "Evidence that the 
defendant, in an action for damages arising from an injury, is insured 
in a casualty company is entirely foreign to the issue raised by the plead- 
ings, and is incompetent. By some courts i t  is held to be so dangerous 
as to justify another trial, even when the trial judge strikes i t  from the 
record," citing a number of authorities. See, also, Starr v. Oil Co., 
165 N. C., 587, where the question is again treated in a full and well 
considered opinion by Walker, J. 

For the errors, as indicated, the cause must be remanded for another 
trial. 

New trial. 

CLARK, C. J., dissenting: This was an action for damages sustained 
by plaintiff while working at  the defendant's sawmill, and while operat- 
ing a lathe machine, which was alleged to have been negligently and 
defectively equipped with insecure rollers, worn out and insufficiently 
guarded, and which was generally unsafe and dangerous. The jury 
rendered a verdict sustaining such allegations of negligence, causing loss 
of plaintiff's right eye, lacerating his face, and suffering on account 
of same. 

The eye had to be removed and a glass eye substituted. The injury 
occurred on 9 June, 1921, and was caused by a splinter or stick which 
was thrown from the lathe machine and came through a hole worn in  the 
tin guard used as a protection against such occurrence, striking the 
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plaintiff in the face and eye. There was evidence that prior to that 
time pieces of lath and splintrrs had been thrown out in that manner 
from said machine, and plaintiff had complained thcreof to the foreman 
and superintendent of the mill. The testimony of the defendant tended 
to show that the machine mas in good condition, of the most approved 
in use, and was equipped with the proper guard. 

The defendant, in his argument and brief, secms pra1:tically to have 
abandoned exceptions as to proof of negligence and to rely upon preju- 
dicial trstimony and argument, which he claims prejudiced the jury and 
increased the damages. The defendant insists that the evidence of the 
plaintiff's discharge from the army was prejudicial, but the plaintiff 
contends that it was corroborative evidence as to his vhvsical condition 

L a 

a t  the time of his discharge, he having testified that lie was then in 
good physical condition, and that his present condition was due to the  
injuries he sustained or, the occasion of this injury. The plaintiff 
insists, correctly, we think, that if the appellant desired fuller instruc- 
tions in regard to that matter it should have asked, at  the time of the 
admission of the testimony, that i t  be restricted. S. v McGlammery, 
173 N.  C., 750, and cases there cited; N a m e  v. Tel. Co., 177 N. C., 315. 
Rule 27 of this Court, 174 N. C., 835, cited in the above cases, provides: 
"It will not be ground for exception that evidence, competent for some 
purposes but not for all, is admitted generally, unless the appellant asks, 
a t  the time of admission, that its purpose shall be restricted." 

The official certificate of discharge was offered to (corroborate the  
u 

plaintiff's verbal testimony as to his physical condition at  the time of 
his discharge and prior to his injury. This was competent in corrobora- 
tion, being an official Government document certifying t~ the plaintiff's 
physical condition at  that time. The statute of this State, Laws 1921, 
ch. 198, provides for the registration of official disch,irges from the 
military and naval forces of the United States in the office of the register 
of deeds of the several counties of the State, and requires that a special 
and permanent book shall be kept in  the office of the register of deeds 
for that purpose. "The certificate of discharge issued to a soldier is  
legal evidence of his discharge, and his discharge, in the absence of con- 
trary evidence, is held to be honorable." 3 Cyc., 342. The court stated 
to the iurv that the document was offered as corroborative evidence of 
the wikesi as to his discharge, and the fact of his physic,d conditipn. 

Nor was there any error in the admission of the testimony of plain- 
tiff's brother that he had been a workman at this machine for some 
time: that he had worked in  5 or 6 different mills. and that the bearings 

u 

on this machine were loose, and did not hold the material that went 
through the saws; that the machine was in very bad shape; that the 
t in used as a guard was worn and had holes in it, and that one piece of 
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stick came through the hole the evening before the injury and struck 
the witness in the face, and stuck two or three splinters in him. 

I n  addressing the jury, one of the counsel for the plaintiff said to the 
jury that they "need not worry about the defendant company having 
to pay this. I have heard about these insurance companies-.'' The 
defendant objected, and counsel said that he would withdraw his re- 
marks. The court thereupon told the jury: "You will not regard that 
remark of counsel.'' This, we think, was all that the court could have 
done, unless further caution had been asked as an instruction by the 
defendant. 

Counsel for the plaintiff, in addressing the jury, picked up the dis- 
charge of the plaintiff and addressed the jury concerning the same. The 
defendant objected to the argument of the counsel and the reading of 
this discharge to the jury. The objection was overruled, and no excep- 
tion was taken. We find no error prejudicial to the defendant in this 
particular. 

Counsel for the plaintiff, further addressing the jury, said: "He 
(the plaintiff, L. W. Stanley) withstood the onslaughts of the enemy, 
the shrapnel, the machine gun bullets, the gas bombs that were thrown 
from the air, and every other form of attack that was possible for the 
Germans to put over. I n  his discharge he has been credited with several 
battles-he was at  Argonne, Verdun, and St. Mihiel. H e  went through 
the war with his regiment at the front from 26 September until the 

u 

armistice was signed in November, 1918. H e  remained in France 
very nearly a year, from July to the following June. H e  was then sent 
home and was discharged from the Armv. You will recall that in the u 

early part of 1920 financial depression set in and it was almost impos- 
sible for thousands of service men to get a job." To these remarks there 
does not appear in the record any exception, but the defendant excepted 
to the foll&ing remark of the court to the jury: "The court suggests 
that there has becn evidence tending to show that the plaintiff did serve - 
in the great war; his discharge has been introduced in evidence, and 
further stated to the counsel, who objected, that he would follow counsel 
Lewis (who has spoken for the plaintiff) in addressing the jury, and 
could answer him." We do not see that this statement was in any wise 
prejudicial to the defendant. 

Mr. Tucker, also counsel for the plaintiff, addressing the jury, said: 
'(This man I represcnt faced the greatest gas manufacturers of the 
world, on the greatest battlefields in the world, and came away ungassed, 
and this lumber company will not succeed in gassing him before this 
jury. H e  faced in the most terrible battle of the World War the - - 
enemy. H e  stood there and went through and came out and this paper 
shows he is an honorable man, and gives him an honorable discharge, 
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and that his physical condition was good. He  was a better man physi- 
cally when he came back than he was when the Government called him. 
They say he was drafted, that he would not have gone if he had not 
been yanked over there. Nobody has testified to that except Mr. 
Schulken. H e  went, as far  as the record shows, as any man went from 
Columbus County, to face the enemy, and face the battles and came 
back without a scratch, although he stood in front of the most terrible 
military machine the world has ever seen for months and months, and 
yet he could not withstand the ingenuity of the Whiteville Lumber 
Company for 30 days, and after he had worked in there about 30 days 
they took one of the most precious organs of his body, etc. You, 
gentlemen of the jury, know that while this boy was off in  the war 
fighting this company was here making money, and th~rt  they have got 
the money that they ought to have been spending .quipping their 
machines and getting them so they would be safe." To this there is no 
exception or assignment of error in  the record. 

This Court has repeatedly held that exceptions to ihe language of 
counsel must be taken at the time, and if the court corrects it, i t  is not 
reviewable. nor even when it refuses to do so will it be held reversible 
error, unless there is clear and unmistakable abuse. As to the first lan- 
guage above quoted, the counsel promptly withdrew the remark. S.  v.  
Davenport, 156 N.  C., 597; S. v. Tyson, 133 N .  C., 692. 

I n  addition, the judgq in his charge to the jury, stated to them, as 
appears in the record : "The fact, gentlemen of the jury, that the plain- 
tiff was a soldier in the great war must not influence y ~ r  verdict, nor 
the fact that the defendant owns great tracts of timber and railroads 
have any effect upon your deliberations. Your duty is with the evi- 
dence, and the instructions I have given you as to t h e  law. Counsel 
have made good speeches, and it is your duty to give .heir arguments 
consideration as long as they keep within the evidence within the case. 
But you will remember that lawyers are advocates, that it is their duty 
to make their side appear the best side. You will remember that you 
and I are to hold the scales in untrembling hands-I to instruct you in 
the law, and see that substantial justice is done, and you to judge the 
facts with cold impartiality. You take the law from the court, not from 
counsel. I t  is my duty to instruct you in the law, and i t  is your duty 
to take my instructions as to the law, and apply i t  to the evidence as you 
remember it. Counsel have the right to argue the law to you, and the 
facts, but it is your duty to remember the evidence and to take the law 
from the court, and apply it to the facts as you remember them. So, 
gentlemen of the jury, it is your duty to take the issues which are to be 
handed to you and faithfully and carefully consider them, and find your 
verdict and return it." 
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We do not see that more was required of the judge, or that, in  the 
absence especially of a request from the defendant, he should have given 
fuller consideration to the remarks of the plaintiff's counsel, which were 
doubtless in reply to or were fully replied to by opposing counsel. 

The testimony as to the good physical condition of the plaintiff a t  
the time of his discharge was proper and competent, as it was incumbent 
upon the plaintiff to show his physical condition at  the time he was 
injured by the defendant. I f  his eyes and physical 'condition had not 
been normal and good prior to the injury, he would not have been 
entitled to as much damages on account of the loss of one of his eyes. 
I t  is well known that soldiers were given a very rigid and searching 
physical examination immediately prior to their discharge, and to have 
this evidence was most pertinent on the issue of damages. I f  in  any 
respect it could have been prejudicial to the defendant, i t  should have 
asked that it be restricted to that purpose. 

The plaintiff's counsel contends that his remarks as to the large busi- 
ness done by the defendant were competent and relevant in  reply to the 
remarks of the defendant's counsel that i t  was engaged in a valuable 
industry, building up and developing the county, and that i t  would be 
bankrupt, ruined, and cease to do business if the plaintiff recovered a 
large judgment against the defendant. 

The plaintiff's counsel also contends that his remarks in regard to the 
plaintiff's war record and to the scarcity of employment soon after his 
discharge from the army were in reply to the remarks of the defendant's 
counsel that the plaintiff was not patriotic, but was drafted and forced 
to go to the war; that he had never accumulated anything, was worth- 
less, and had brought this suit as a pauper, and the plaintiff contends 
that these remarks on the part of his counsel were prompted by the con- 
tinual abuse of plaintiff by defendant's counsel, and reflections on his 
patriotism made by them. H e  contends that these remarks of defend- 
ant's counsel justified and required the replies that were made by the 
plaintiff's counsel, and the fact that these remarks of plaintiff's counsel 
were not excepted to, and the further fact that the plaintiff did not 
appeal prevented these and other injurious remarks of defendant's 
counsel being set out in the record. " 

I t  is to be presumed that the trial judge committed no error in these 
matters, as to which there was no exception, and that he held the scales 
of justice evenly between the parties. I t  was evidently the case of 
"cross-firing with small shot." 

The defendant also excepted because the judge charged the jury, "The 
plaintiff is to have a reasonable satisfaction, if he be entitled to recover 
at all, for loss of both bodily and mental powers," but this charge must 
be taken in connection with the other payt of the same paragraph, which 
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is no t  set o u t  i n  t h e  exception, b u t  a r e  fu l ly  stated i n  t h e  record 
a s  follows: "And f o r  actual  suffering, both of body a n d  mind,  which 
was  t h e  immediate  a n d  necessary consequence of t h e  in jury ,  and  it i s  
f o r  t h e  j u r y  t o  say, under  a l l  t h e  circumstances, w h a t  i s  a f a i r  a n d  
reasonable s u m  which t h e  defendant  should p a y  t h e  plaintiff by  w a y  of 
compensation f o r  t h e  i n j u r y  h e  h a s  sustained. T h e  age and  occupation 
of t h e  plaintiff, a n d  t h e  amount  h e  was  earn ing  a t  the t i m e  of t h e  
injury,  a r e  mat te r s  properly to  be considered by  you." 

T h e  assignment of e r ror  of only a p a r t  of th i s  sentence used b y  t h e  
court  i n  i t s  charge i s  f ragmentary,  a n d  does no t  m a k e  complete sense. 
T a k i n g  t h e  whole sentence a n d  charge a s  given, it was  correct, f o r  there  
were allegations i n  t h e  complaint,  a n d  evidence sustaining it ,  t h a t  t h e  
plaintiff h a d  endured grea t  pain, a n d  still  suffered gr,eat menta l  a n d  
physical pain.  

GREENSBORO BANK A N D  TRUST COMPANY, GUARDIAN, V. G. M. SCOTT. 

(Filed 8 November, 1922.) 

1. Contracts-PromissConsideration-Abstinence from Drink. 
An offer from a n  uncle to his nephew that  if the latter would abstain 

from drink for a period of five years, and devote his entire time and 
attention to the former's business, he would pay him $10,000, is for a 
sufficient consideration to support the promise upon the fulfillment of the 
obligation assumed by the nephew, and enforceable, it appearing that  the  
parties were then living together in a relationship nearly approaching that  
of parent and child; and the nephew was a n  efficient manager of his 
uncle's mercantile business, and his sobriety, therefore, of monetary value 
to him. 

2. Same--Trusts-Statute of Frauds. 
Where the promisee has fulfilled his obligation, extending over a period 

of five years, made upon a valid and enforceable agreement of the prom- 
isor to pay him $10,000; and the promisor just before the expiration of 
the period has agreed by parol with the promisee that  the consideration 
should be changed from the sum stated to his purchase for the promisee 
of a home of the latter's selection, which was accordingly done, but title 
was taken by the promisor in his own name under the parol trust in favor 
of the promisee, and the promisor continues to live there with the promisee 
and to pay the taxes on the house to the time of his death without making 
the deed as  agreed upon, the promisee may in equity enforce the convey- 
ance of the home against the heirs a t  law of the deceased promisor upon 
the principle of a parol trust, i t  being, in effect, the purchase of the home 
with the money belonging to the promisee, and which was due him upon 
the fulfillment of the original agreement; arid the principle relating to the 
enforcement of a parol agreement affecting interests ir land under the 
statute of frauds does not apply. 

CLARK, C. J . ,  dissenting. 
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APPEAL by plaintiff from Conwor, J., at the May Term, 1922, of 
CUMBERLAND. 

This was a special proceeding, commenced before the derk of the 
Superior Court of Cumberland County, in which the Greensboro Bank 
and Trust Company, as guardian for certain minor heirs of one C. L. 
Bevill, claimed an undivided one-sixth interest in a lot of land in the 
city of Fayetteville, the remaining five-sixth being owned by the defend- 
ant, and asked for a sale for partition. The defendant denied that the 
minor children had any interest in  the lot, and claimed that he was the 
real and sole owner of the same, under par01 trust with C. L. Bevill. 

The testimony tended to show that C. L. Bevill died in October, 1920, 
intestate, and without lineal descendants. H e  left surviving him six 
brothers and sisters, or the children of such. The wards of the plaintiff 
are the minor children of one R. A. Bevill, a brother of the deceased, 
and the defendant is a son of a sister who is still living. 

For many years C. L. Bevill lived in Fayetteville, and did a large 
wholesale and retail business in buying and selling horses and mules. 
His  business was very successful, and he left a large estate. For many 
years the defendant handled the financial transactions of the business, 
as confidential clerk, bookkeeper, and general office man, at  which he 
was very efficient, and his efforts materially aided in the building up of 
the business. The relationship between the defendant and his uncle was 
practically that of parent and child. Scott was married in July, 1910, 
and both before and after his marriage he had been drinking to excess. 
Influenced by his interest in the welfare of said Scott, and realizing 
his dependence upon him for the continued successful operation of his 
business, Bevill proposed to his nephew that if he would wholly abstain 
from the use of intoxicating liquors and devote his entire time and 
attention to his business for a period of five years, he would pay him 
the sun1 of $10,000. Scott accepted this proposition, and from the date 
of said contract and agreement until the expiration of said period of 
five years, wholly abstained from the use of intoxicating liquors and 
devoted his entire time and attention to the performance of his duties as 
an employee of the said C. L. Bevill, and in all respects fully complied 
with his part of the contract, which resulted in great benefit to his 
employer, financially and otherwise. 

Some time during the year 1912, C. L. Bevill, having observed that 
the defendant was fully and faithfully complying with his agreement 
and contract, as aforesaid, proposed to the said Scott that instead of 
paying him the sum of $10,000 in cash at  the expiration of the five-year 
period, he would immediately purchase for him the best home he could 
find in the city of Fayetteville, to be selected by himself and his wife. 
This offer was accepted by Scott, and soon thereafter he notified Bevill 
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that he and his wife had selected the home then owned by T. M. Green 
on Hay  Street ip said city. Bevill thereupon opened negotiations with 
Green for the purchase of said home, informing him that he desired to 
purchase same for G. M. Scott. Bevill paid Green $8,500 for the house 
and instructed Green to make the deed to him, declaring a t  the time that 
he would convey same to Scott after the expiration of the five-year 
period. 

T.  M. Green, pursuant to instructions from C. L. Bevill, delivered 
possession of the house and lot to the defendant G. M. Scott, and who 
has been in possession of same continuously since the execution of the 
deed on 4 December, 1912. The defendant continued in the employment 
of C. L. Bevill until his death, and the said Bevill often in conversation 
with friends and associates, referred to the house and lot in question as 
the home of G. M. Scott. Bevill lived with Scott, occupying a room in 
the said house, and paying a stipulated sum per month to Mrs. Scott 
for the use of same and for his board. 

Although G. M. Scott had fully performed his part of the contract 
and agreement, as aforesaid, C. L. Bevill did not convey said house and 
lot to the defendant at  the expiration of the period of five years, nor did 
he convey the same thereafter, at  any time prior to his death; he having 
died suddenly while on a purchasing trip at Saint Louis, Mo. 

Since the death of C. L. Bevill, all of his heirs at law, who are above 
the age of twenty-one, in deference to the known wishes of the deceased, 
have executed a deed conveying to the defendant, without further con- 
sideration, all their right, title, and interest in and to said house and 
lot, the same being an undivided five-sixths interest. 

By consent, the court heard the evidence and found the facts, as above 
stated, and held that C. L. Bevill took title to the property in trust for 
Scott, and that his heirs were charged with this trust, and ordered that 
the guardian of the minor children convey the remaining one-sixth 
interest to the defendant. Petitioner appealed. 

Rose d2 Rose and R. D. Douglas for plaintiff. 
Oates d2 Herring for defendant. 

STACY, J., after stating the case: The promise and offer of C. L. 
Bevill, under the facts of the instant case, to pay his nephew the sum of 
$10,000, if he would wholly abstain from the use of intoxicating liquors 
and devote his entire time and attention to his business for a period of 
five years, accepted and carried out, as i t  was, by the defendant, con- 
stituted a valid and enforceable contract. Homer v. Sid'way, 124 N.  y., 
538; 12 L. R. A., 463; Clark on Contracts (2 ed.), 114. I n  Talbott 
v. Stemmon's Executor, 89 Ky., 222 ; 5 L. R. A,, 856, it rvas held : "The 
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abandonment of the use of tobacco by one party during the life of 
another is a sufficient consideration for a promise by the latter to pay 
the former an agreed sum of money." See, also, Anson's Law of Con- 
tract, p.. 100. Abstinence from the use of intoxicating liquors was held 
to furnish a good consideration for a promissory note in Lindell v. 
Rokes, 60 Mo., 249. I n  the case at bar there was evidence to the effect 
that Scott's soberness and abstinence from the use of liquor in any form 
was worth to Bevill, in his business, the sum of $10,000 a year. 

I t  will be observed that Bevill also profited to the extent of $1,500 
and more by the change subsequently made in  the contract. The single 
point presented for our consideration is whether a valid parol trust was 
created when Bevill, in lieu of paying the sum of $10,000 at the expira- 
tion of five years, agreed to purchase and to hold for Scott the best home 
in the city of Fayetteville, the same to be selected by the defendant and 
his wife. The facts are not in dispute. The change in the contract was 
agreed to by, both parties. The plaintiff contends, however, that the 
contract, relating as it does to real estate, cannot be enforced, because, 
and only because, it is not in writing. Defendant counters by saying 
that his equity does not rest upon the idea of the specific performance 
of an oral agreement, but rather upon the idea of enforcing the execution 
of a trust; the relation of the parties being that of trustee and cestui 
que trust. Cloninger v. Summit, 55 N.  C., 513. What actually took 
place was the full equivalent of, and really amounted to, a purchase of 
the property by Bevill with Scott's money, for Scott agreed to release 
Bevill from the payment of the sum of $10,000, and upon this promise, 
Bevill purchased the house and lot and took title in his own name. "It 
is not necessary that the consideration, which moves from the cestui que 
trust, should be money; it may consist of anything of value; and a trust 
will be decreed in favor of him who is the source of the consideration, 
whether it be lands, goods, money, securities, or credit." Bispham'~ 
Equity (9 ed.), p. 151; Blodgett 2). Hildreth, 103 Mass., 484. 

I n  application of this principle, the language of Pearson, J., in 
Hargrave v. King, 40 N .  C., 436, would seem to be quite pertinent and 
entirely appropriate here: "It is well settled that if one agrees, by 
parol, to buy land for another, and he does buy the land and pay for it 
with the money of his principal, but takes the deed in his own name, 
equity will enforce the agreement, hold him to be a trustee, and compel 
him to make title to the principal; for the statute which requires all 
contracts 'to sell or convey land' to be in writing has no application." 

We think the judgment in  favor of the present defendant is fully 
supported by the decisions of this Court in Lefkozoitz v. Silver, 182 
N. C., 339; Ballard v. Boyette, 171 N .  C., 24; h t z  v. Iloyle, 167 N.  C., 
632; Brogdm v. Gibson, 165 N. C., 16; Anderson v. Harrington, 163 
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N. C., 140; Avery v. Stewart, 136 N .  C., 426; Sykes v.  Boone, 132 N.  C., 
199, and Wood v. Cherry, 73 If. C., 110. 

I t  would seem to be unnecessary, and, indeed, a work of supereroga- 
tion, to repeat here what has been said i n  these cases. There is no error 
appearing on the record, and this will be certified to the Superior Court. 

Affirmed. 

CLARK. C. J., dissenting: The cases where the abardonment of the - 
use of tobacco or abstinence from intoxicating liquors was held to fur- 
nish a good consideration for a promissory note can have no application 
here, for this is an alleged oral promise to convey realty, which, under 
the statute of frauds, is void, and therefore unenforceablt:. 

Nor is the principle stated by Pearsm, J., in Hargrslve v. King, 40 
N.  C., 436, pertinent or appropriate, for there he said that "If one 
agrees, by parol, to buy l a n d f o r  another, and he does buy the land and 
pays for i t  with the money of his principal, but takes the deed in his 
own name, equity wili enforce the agreement, hold him to be a trustee, 
and compel him- to make title to the principal; for the statute which 
requires all contracts 'to sell or convey land' to be in writing has no 
application." I n  this case nothing remotely resembling this took place. 
The deceased, C. L. Bevill, had no money whatever of D. M. Scott in  
his possession, and, of course, could not buy the land with Scott's money, 
and there could be no trust raised in this way, for if there was in fact 
any promise made to buy the house and convey the land, it was verbal 
and invalid under our statute, which the Legislature has not seen fit to 
revoke. 

The land was bought by Bevill with his own money, and if he had 
made a verbal promise, as claimed, to buy the house witk his own money 
and convey i t  to Scott, this was simply a par01 contract to convey land. 
I t  is unnecessary to discuss whether such promise was upon a good con- 
sideration or not, for the purchase was not made with Scott's money, 
and any oral agreement to buy the house and convey i t  to Scott was 
simply invalid under the law of the land. None of the cases cited are 
authority which authorizes the courts to compel a conveyance of the 
property to Scott. 

The fact that Scott lived in the house with Bevill afber he bought i t  
does not strengthen the contention that Bevill intended to give i t  to 
him. The point is that such intention was not evidenced by any writing, 
and cannot be enforced either in equity or at  law. 

Besides, when Bevill bought the land, which he did entirely with his 
own money, there is no evidence that Scott, then or at  any other time, 
requested the deed to be made to him, and again, although Scott lived 
i n  the house with Bevill, the property was listed from the time of the 
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purchase in 1912 to Devill's death in October, 1920, for taxes in the name 
of C. L. Bevill, and each year Scott pnid those taxes by checks signed 
by B e d .  The five-year period of the required sobriety, a:legcd as the 
sole considcratio~~, expired in 1916, fonr years before Bevill's death, and 
no demand was ever made hy Scott for a conveyance. The fact that 
the othcr heirs of Bcvill, who were of agc, subsequently conveyed to 
Scott is not b i n d i ~ ~ g  upon tlicse infants who appeared by their guardian. 
They were not charged with mry triwt by tlic above transaction by virtue 
of which the court could decree that the guardian of the minor children 
should convey their undivided one-sixth interest to Scott. 

There is no p r i ~ l e i ~ l c  of law better scttlcd than that par01 evidence is 
inadmissible to prove the terms of a verbal agreement to convey land or 
any interest tliercin. Thcrc is nothing in the facts here to show any 
equity authorizing the court to dccrer that tlierc was a trust in favor of 
Scott when there was no payment of any money of Scott by Bevill in 
the purchase of the land. Even if there was an oral agreement, under 
which, as Scott claims, Bevill became his debtor, that did not authorize 
the enforcement of a verbal contract to couvev land. 

The authorities are so uniform that it could be said with entire accu- 
racy and confidence that there is no case in the books which authorized 
the enforcement of a decree compelling the minor heirs of Bevil! to 
convey their interest to Scott. 9 0  case anywhere heretofore has hsld 
that if ona happens to  be indebted to another he can contract to convey 
real artate to him verbally, without an?/ writing. Whether B e d l  was 
or was not indebted to Scott by an oral agreement that he would give 
him a house if he remained sober, this vras not a trust, but in any and 
every aspect was purely and simply "a verbal contract to convey." 

The fact that Bevill lived in the house from his purchase in 1912 till 
his death in 1920; that the land was listed in his name for taxation, and 
that the taxes were paid through Scott by checks signed by Revill; that 
the alleged five years sobriety which was the alleged consideration of 
the promise to convey to the defendant a house and lot expired in 1916; 
that BevilI survived the expiration of the five years for four years, and 
Scott made no demand for a conveyance of the house in all these 8 years 
time was evidence which should have been submitted to a jury, even if 
this had been an action at  law upon an alleged valid agreement to con- 
vey, and even if i t  had been a valid and enforceable contract. The 
agreement being denied, only a jury, and not a judge, could pass on 
the fact. 

The statute of 29 Charles 11. provides: "All contracts to sell or 
convey any lands, tenements, or hereditaments, or any interest in  or 
concerning them, . . . shall be void unless said contract, or some 
memorandum or note thereof, be put in writing and signed by the par- 
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ties to be charged therewith, o r  by some other  person by  h i m  thereto 
lawful ly authorized," is  still  i n  fu l l  force and effect i n  this  State .  C. S., 
988. O u r  Legislature h a s  retained i t ,  thus  approving t h e  wisdom of 
this  age-long rule, and  a s  this  Cour t  h a s  recently said, u e  cannot  change 
t h e  law. 

(Filed 8 November, 1922.) 

1. Appeal and  E r r o r  - Disnlissal - Courts - Jurisdiction-Supersedeas 
Bond-Principal and  Surety-Statutes. 

Where the trial judge, upon sufficient findings, has properly adjudged 
that  the defendant has abandoned his appeal to the Supreme Court, i t  is 
not required that the appeal should have been docketed and dismissed i n  
the Supreme Court in order to  bind the surety on his bond given to stay 
execution in accordance with the terms of C. S., 650. 

2. Principal and  Surety-Supersedes Bond-Execution-Bankruptcy- 
Discharge of Principal-Statutes. 

Where an undertaking to stay execution on appeal to the Supreme Court 
has  been given by the defendant against whom judgmmt has been ren- 
dered, C.  S., 650, and pending appeal he has been adjudicated a bankrupt 
in the Federal Court, an order properly entered dismissing the appeal with 
judgment against the surety on the undertaking rendcred in the State 
court before the bankrupt's discharge, without suggestion of the pendency 
of the bankrupt proceedings, the judgment against the surety becomes 
fixed and absolute, according to the terms of the under aking, which the 
bankrupt's subsequent discharge does not affect. Laffoon v.  Kerner, 138 
N. C., 281, cited and distinguished. 

3. Same-Federal Statutes. 
Where defendant's appeal to the State Supreme Court has been properly 

dismissed with judgment against the surety on defendmt's undertaking 
to stay execution, C. S., 650, before discharge in bankruptcy in proceedings 
then pending, the defeudant and his surety on the undertaking a r e  co- 
debtors within the meaning of the bankrupt act, and thereunder the surety 
is  not discharged from his obligation on the bond. 

4. Bankruptcy - Principal and  Surety - Discharge-Dc!fense+Pleas- 
Puis  Darreign Continuance. 

In  proper instances, the surety on the defendant's unslertaking to stay 
execution on appeal may successfully plead in the State court the defend- 
ant's discharge in bankruptcy puis darreign continuant,:. 

APPEAL by plaintiff f r o m  Connor, J., at  April !Perm, 1922, of 
ROBESON. 
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MURRAY v. Bass. 

Civil action to restrain the collection of a judgment of the Superior 
Court of Robeson County, rendered in a case wherein Joe B. Bass was 
plaintiff and R. Pittman Barnes was defendant, and W. H. Murray 
surety on supersede& bond. 

From an order denying the relief sought, the plaintiff appealed. 

Johnson & Johnson for plaintiff. 
McLean, Varser, McLean & Stacy, 8. Brown Shepherd, and Brit t  & 

Bri t t  fw defendants. 

STACY, J. The essential facts, as found by his Honor and embodied 
i n  the judgment of the Superior Court, are as follows: 

1. On 17 February, 1921, the present defendant, Joe  B. Bass, insti- 
tuted a civil action in the Superior Court of Robeson County against one 
R.  Pittman Barnes. At the October Term, 1921, of Robeson Superior 
Court, judgment was rendered in said action in favor of the plaintiff 
Bass and against the defendant Barnes in the sum of $970, with interest 
from 14 February, 1921, and for costs. The defendant Barnes gave 
notice of appeal from said judgment to the Supreme Court of North 
Carolina, and was required, in order to stay execution on said money 
judgment, to execute his supersedeas bond in the sum of $1,200, which 
he did in the form prescribed by C. S., 650, with W. H. Murray, the 
plaintiff in the present action, as surety thereon; and the filing o f  the 
same did, pursuant to the statute and the order of the court, operate to 
stay any execution on the judgment rendered in said action pending the 
appeal. 

2. Thereafter, a t  the second February civil term of Robeson Superior 
Court, 1922, in the said action wherein Joe B. Bass was plaintiff and 
R. Pittman Barnes was defendant, judgment was rendered by Hon. 
George W. Connor, judge presiding, finding that the appeal of the de- 
fendant from the judgment rendered at  the October Term, 1921, had 
been abandoned and the liability of the surety on the supersedeas bond 
was thereupon adjudged to be absolute and subject to execution. There 
was no appeal from this judgment, and no objection or exception noted 
a t  the time of its rendition. 

3. At this term of court no suggestion of pending bankruptcy of 
R.  Pittman Barnes was made to the court when motion for judgment 
was made; but there were several cases on the calendar in which R. 
Pittman Barnes was being sued, and, during the call of the docket, 
counsel for Barnes announced that, as a petition in  bankruptcy had 
been filed against the defendant, he would make no further contest i n  
the cases pending against him. 
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4. I t  is agreed that the facts, with reference to the bankruptcy pro- 
ceedings, arc as follows: On 19 December, 1921, a petition in bank- 
ruptcy was filed against Richard Pittman Barnes in the United States 
District Court for the Eastem District of North C:irolina, and on 
7 January. 1922, he was duly adjudged a bankrupt by said Court. 
That at the time of the institution of the present suit, 1 April, 1922, no 
application for discharge had becn made by the bankrupt, and said pro- 
ceedings are now regularly pending in the United States District Court 
for the Eastern District of North Carolina. 

5. Joe 13. Bass, in his suit against R. Pittman Bawes, has issued 
execution on the judgment rendered in  his favor, anti the sheriff of 
Robeson County was proceeding to enforce same against the property of 
W. H. Murray when this action was instituted and application made for 
a restraining order. 

6. There was no substitution of any other surety on the supersedeas 
bond, given in the case of Joe B. Bass v. R. Pittman Barnes, and the 
said W. H.  Murray remained liable thereon, which said liability became 
fixed and absolute by the judgment rendered in said action at  the second 
February civil term, 1922. 

7. The question having been raised as to whether the plaintiff herein 
should have proceeded by motion in  the original cause or by independent 
suit, in order that the case might be determined on it3 merits, i t  was 
agreed that this action might be treated as a motion in tk e original cause 
between Joe B. Bass and R. Pittman Barnes, and it was so regarded by 
the court below. 

Upon the foregoing facts, his Honor declined to relieve W. H. Murray 
from his obligation on the mpersedeas bond, and from the judgment 
rendered at  the second February civil term, 1922; anti to this ruling 
exception was duly noted, and plaintiff appealed. 

The supersedeas bond is not set out in the record, but t is agreed that 
i t  conforms in all respects to the requirements of C. S., 650. This 
section provides: "If the appeal is from a judgment directing the 
payment of money, it does not stay the execution of the judgment, unless 
a written undertaking is executed on the part of the appellant, by one 
or more sureties, to the effect that if the judgment appealed from, or 
any part thereof, is affirmed, or the appeal is  dismissed, the appellant 
will pay the amount directed to be paid by the judgment, or the part 
of such amount as to which the judgment shall be affirmed, if affirmed 
only in part, and all damages which shall be awarded against the appel- 
lant upon the appeal." Here, it will be observed, the affirmation of the 
judgment, or any part thereof, or the dismissal of thcb appeal, is the 
condition upon which the surety agrees to become bound, either in whole 
or in part, as the case may be. 
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I t  was suggested, though not urged, that as the appeal was never 
docketed in this Court, the judgment was not technically '(affirmed" or 
"appeal dismissed," as contemplated by the statute, and, therefore, the 
event upon which the surety was to become bound has not yet occurred 
or happened. This position, of course, is untenable. A judgment of 
the Superior Court, upon proper finding that the appeal had been aban- 
doned, would have the same effect, so far as the liability of the surety on 
the supersedeas bond is concerned, as an order of dismissal or judgment 
of affirmance here. Dun% v. Narks,  141 N.  C., 233 ; Blair v. Coakley, 
136 N .  C., 409; Cazisey v. Snow, 116 N. C., 498; Avery v. Pritchard, 
93 N .  C., 266. Indeed, the statute does not require that such affirmance 
be made by the appellate court. 

But appellant stakes his case upon the ground that the bankruptcy 
proceedings against the principal, R. Pittman Barnes, relieves him as 
surety on the supersedeas bond. For this position he relies upon the 
decision in Laffoon v. Kerner, 138 N.  C., 281, where i t  was held that the 
sureties on a stay bond were not liable when, pending the appeal from a 
justice's judgment and before trial in the Superior Court, the defendant 
obtained a discharge in bankruptcy from all his debts, including the 
plaintiff's claim, and interposed same by way of plea in bar of plaintiff's 
suit. There is this distinction, however, between the facts of that case 
and the one at bar. I n  Lafoon's case, supra, the liability of the surety 
on the supersedeas bond had not become fixed and absolute when the 
principal named therein obtained his discharge in bankruptcy, and 
exhibited same to the court after plea setting up the fact; not so here. 
This, we apprehend, is a vital and important difference between the two 
cases. The contingency upon which the sureties in  Lafoon's case, supra, 
agreed to pay the judgment never happened-the discharge in bank- 
ruptcy of the defendant having destroyed plaintiff's debt before the 
liability of the sureties thereon became fixed necessarily worked a dis- 
missal of the action and a release of the sureties. Payne v. Able, 7 
Bush. (Ey.),  344; 3 Am. Rep., 316. But here the contingency, upon 
which W. H. Murray agreed to pay Bass's judgment, has happened, and. 
his liability therefor has become iixed and absolute; and this before any 
discharge in  bankruptcy relieving R. Pittman Barnes from its pay- 
ment. W. H. Murray, therefore, at  the present time, stands in  the posi- 
tion of a codebtor. Section 16 of the Bankrupt Act of 1 July, 1898 
(U. S. Comp. St., see. 9600)) which does not seem to have been amended 
or changed by subsequent legislation, reads as follows : "The liability 
of a person who is a codebtor with, or guarantor, or in any manner a 
surety for, a bankrupt shall not be altered by the discharge of such 
bankrupt." I n  order to have prevented this condition of affairs, the 
pending bankruptcy proceedings should have been called to the judge's 

21-184 
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attention by proper plea prior to the rendition of the :udgment a t  the 
second February civil term, 1922, of Robeson Superior Court. Gay v. 
Brookshire, 82 N.  C., 409; Ollis v. Profitt, 174 N.  C., 675. 

The identical question here presented was before the Court of Appeals 
of Kentucky, in  the case of Slusher v. Hopkim, 97 S.  W ,  1128, where i t  
was held that the sureties in  an appeal bond, conditioned on the payment 
of the judgment appealed from, in the event of its affirmance, were not 
discharged from liability by appellant, pending the appeal, filing a peti- 
tion in  bankruptcy and obtaining his discharge subsequent to the affirm- 
ance of the judgment. To like effect is the decision of the Court of 
Appeals of New Pork  in the case of Enapp v. Anderson, 71 N.  Y., 466. 
And, in  fact, as we understand it, Laffoon v. Kerner, supra, is in full 
support of, and in no way militates against, our present position. 

I t  is undoubtedly the practice in this State that a defendant in  an 
action brought to recover on a dischargeable debt may p'ead in the trial 
court his discharge in bankruptcy, secured puis darreiyn continuance, 
and, unless some valid cause is shown to the contrary, the action will be 
dismissed. Lafoon v. Kerner, supra. But where, in  a case of this kind, 
a stay of execution or supersedeas bond has been given, pending appeal, 
and the condition or contingency upon which the 1iabili;y of the surety 
was to become operative has happened, and this without m y  plea setting 
up the discharge, or even suggesting the bankruptcy proceedings, being 
interposed prior thereto, the surety will not be relieved of his obligation 
after judgment has been rendered against him. The bondsman having 
elected to deprive the judgment debtor of the opportunity of enforcing 
his claim, by voluntarily executing the supersedeas bond, cannot now 
with propriety complain if he is required to live up to the terms of his 
undertaking. I n  the present case he agreed to assume the risk, upon 
conditions stated, and those conditions have been met. His  liability has 
now become fixed and absolute. 

Affirmed. 

J. MATT HAM v. NORFOLK AND WESTERN RAILWAY COMPANY. 

(Filed 8 November, 1922.) 

Instructions-Damages-Pnnitive Damages-Appeal and Error-Prejn- 
dice. 

There was evidence on the trial tending to show, in plaintiff's behalf, 
that the defendant railroad company's agent at  its stati~m assaulted the 
plaintiff without provocation, while he was on the defendant's depot 
premises to purchase a ticket as a passenger on its train : and, in defend- 
ant's behalf, that the plaintiff was there as an idler and loafer, making 
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himself a general nuisance, and grossly insulted the defendant's agent, 
upon being ordered from the premises, in a manner well calculated to 
provoke the assault complained of: Held,  a charge to the jury that they 
might award punitive damages in their discretion is reversible error, 
without the further instruction upon the conflicting evidence on the 
principle that such are allowable only in instances of malice, gross negli- 
gence, or other cause of aggravation in the act which caused the injury. 

APPEAL by defendant from Harding, J., a t  May Term, 1922, of 
FORSYTR. 

Civil action to recover damages for an  unlawful assault upon plaintiff 
by defendant's agents and employees in breach of the duty owed from 
defendant to plaintiff. There was evidence on part of plaintiff tending 
to show that in  March, 1920, plaintiff was in and upon the premises of 
the railway station at  Walkertown for the purpose of buying a ticket and 
taking the next train to Walnut Cove on defendant road, and while there 
for the purpose, the agent ,of defendant made an unlawful assault upon 
plaintiff with an insulator, an inkwell, and an iron poker, inflicting 
severe wounds and bruises, from which he still suffers. 

There was evidence on part of defendant tending to show that plaintiff 
was not on defendant's premises for the purpose of becoming a pas- 
senger, but was there as an idler and a loafer, making himself a general 
nuisance. That he refused to leave when ordered off, and before going 
or attempting to leave, and before any assault made upon him, plaintiff 
grossly insulted defendant's agent, and in  a manner well calculated to 
provoke the assault complained of. 

On issues submitted, the jury rendered the following verdict : 
"1. Did the defendant, the Norfolk and Western Railway Company, 

through its agent, unlawfully assault the plaintiff, as alleged? Answer: 
'Yes.' -. 

"2. What damages, if any, is the plaintiff entitled to recover therefor? 
Answer : '$2,000.' " 

Judgment on verdict for plaintiff, and defendant appealed, assigning 
errors. 

McMichael, Johnson & M c M i c k e l  for plaintiff. 
F. M.  R i v i w ,  Murray Allen, Raymwnd G. Parker, a d  Craige & 

Vogler for defendant. 

HOKE, J. As now advised, we discover no error in  this case as to the 
rule by which the question of liability has been determined, nor as to 
the award of compensatory damages, Harrison v. R. R., ante, 86; Clark 
v. Bland, 181 N. C., 110, but we are of opinion that reversible error 
appears i n  the charge of the court on the question of punitive damages. 
Speaking to this question of punitive damages i n  the concurring opinion 
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of Ammom v. R. R., 140 N. C., 200, it was said: "Exl:mplary or puni- 
tive damages are not given with a view to compensation, but are under 
some circumstances awarded in addition to compensation as a punish- 
ment to defendant, and as a warning to other wrongdoers. They are not 
allowed as a matter of course, but only where there are some features 
of aggravation, as when the wrong is done willfully and maliciously, or 
under circumstances of rudeness and oppression, or in a manner that 
evinces a reckless and wanton disregard of plaintiff's rights." And in 
the prior case of Holmes v. R. R., 94 N. C., 318, .t was held that 
punitive damages are not to be allowed "unless there is an element of 
fraud, malice, gross negligence, insult, or other cause of aggravation in 
the act which causes the injury." Both of these statements were cited 
with approval in the recent case of Cottle v. Johnson, 179 N .  C., 430, 
and in that case, among other things, it was directly held: "Where 
there is allegation and conflicting evidence that the defendant alienated 
the affections of the plaintiff's wife, and also had crim nal conversation 
with her, i t  is error for the trial judge to charge the ju1.y that they may 
award punitive damages in their discretion without mstructing them 
upon the law relating to the principles upon which punitive damages 
may only be awarded." 

The charge of his Honor in  the principle case come3 directly within 
the condemnation of this ruling. For he tells the jury that in  addition 
to compensatory damages they may add "such a n  ammnt  of punitive 
damages as would be a reasonable punishment to the defendant for its 
wrongful acts," without giving any further statement of the principles 
that should guide them to a correct and proper determination of such a 
question. 

For this error we are of opinion that there must be a new trial of the 
cause, and i t  is so ordered. 

New trial. 

L. L. BLEVINS v. NORFOLK AND WESTERN RAILWAY COMPANY. 

(Filed 8 November, 1922.) 

Appeal and Error-Unanswered Questions-Presumption~+Evidence. 
Upon the exception to the exclusion of an answer by the witness of a 

question, it must be made properly to appear what the expected answer 
would have been, to be considered on appeal, so that ittj materiality may 
appear of record, under the rule that prejudicial error will not be pre- 
sumed, but must afflrmatively be established by the appellant. 

APPEAL by plaintiff from Finley, J., at July  Term, 1!)22, of ASHE. 
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Civil action to recover damages for the loss of plaintiff's cow, alleged 
to have been killed by the negligent operation of defendant's train. 

From a judgment iri fairor of defendant, the plaintiff appealed. 

Charles B. Spicer for plaintiff. 
T .  C. Bowie for  defendant. 

STACY, J. Plaintiff's cow was killed by defendant's train on 2 Decem- 
ber, 1920. I t  was the contention of the defendant that the killing was 
accidental, and that the train could not have been stopped in  time to 
have prevented the injury. I n  reply to this, the plaintiff, as a witness 
in his own behalf, offered to testify within what distance the train- 
admittedly running from ten to fifteen miles an hour-could have been 
stopped at that particular place. H e  stated that he was familiar with 
the track; that he had often observed trains passing up and down the 
line; that there was a cut and a curve at  the place where the cow was 
killed; and that he had seen trains stop right near this particular point. 
There was also testimony to the effect that the engineer could have seen 
the cow for a distance of four hundred feet. Upon objection, the wit- 
ness was not allowed to answer, or to give his proposed evidence. This 
ruling may have been erroneous (Halzford v. R. R., 167 N. C., 277); 
but its materiality does not appear, as there is nothing on the record 
to show what the answer mould have been. Armfield v. R. R., 162 N. C., 
24. Prejudicial error will not be presumed; it must be affirmatively 
established. In re ROSS, 182 N .  C., 478. 

No error. 

S, D. BARNES v. l'. J. LEONARD ET AL., BOARD O F  COMJIISSIONERS 
O F  DAVIDSON COUNTY. 

(Filed 8 November, 1922.) 

1. School Districts - Consolidation-Taxation-Nontax Territory-Elec- 
tions-Approval of Voters. 

W1'1lcre special school t a s  districts have been consolidated with nonschool 
tax territory, it is, in effect, an enlargement of the special tax territory, 
and coming within the provisions of C. S., 5530, it is required for the 
validity of a special tax to be levied for school purposes in the enlarged 
territory that it be approved by the voters outside of the special tax 
district, or districts included in the consolidated territory, at an election 
to be held according to law. 

2. school Districts - Consolidation - Taxation-Existing Districts-Col- 
lateral Attack-Actions-Injunction. 

Where nonspecial school tax territory is included in  a consolidated 
school tax district with a school tax district that has theretofore voted 
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and continued to levy a special tax, the question of the validity of the 
tax so levied by the existing district cannot be attacked collaterally in a 
suit to enjoin the levy of a special tax on the entire consolidated district, 
later attempted to be formed. 

APPEAL by defendants from Harding, J., at chamberr,, 30 September, 
1922, from DAVIDSON. 

Civil action, heard on return of preliminary restraining order. 
From the affidavits and pleadings as presented, i t  appeared that in 

March, 1921, the board of education of said county made an order con- 
solidating certain school districts in said county, and on 7 March an 
election was ordered on the question of a special tax to supplement the 
school funds of said consolidated district. The election mas held, and 
the proposed tax measure approved by the voters on 8 April, 1921. 
That the districts composing the said consolidated schcol district were 
Churchland District, No. 3 ;  Sapona District, No. 2 ;  Sowers District, 
No. 4. And at the time of consolidation and the election, etc., the said 
Churchland District was a special school tax district, having voted same 
in  July, 1911, and district organized and tax levied and collected for 
purpose since said date, and the two other districts were districts in  
which no special tax had ever been voted. 

The action is to restrain the collection of the special tax in  the con- 
solidated district, and on the facts presented the court entered judgment 
continuing the restraining order to the final hearing, and defendants 
excepted and appealed. 

Walser & Walser for plaintiff. 
J .  R .  HcCrary and Raper c6 Raper for defendant. 

HOKE, J. I t  has been held in several of our recent decisions that 
under a proper construction of the legislation now prevailing on the sub- 
ject, C. s., ch. 95, secs. 5469-5526, etc., also Laws 1921, ch. 179, that 
while county boards of education are given power to consolidate special 
tax districts, observing the provisions of the statutes in  reference thereto, 
when they undertake to consolidate special tax distri:ts with school 
districts in which no special tax has been voted, the case, in so far  as 
levying the uniform tax is concerned, is one coming under the require- 
ments of C. s., 5530, referring more especially to the enlargement of 
special tax districts, and in which it is provided that before any such 
consolidation or enlargement shall take place, it must have the approval 
of the voters outside of the special tax district or distlicts. Hicks v. 
Comrs., 183 N. C., 394; Perry v. Comrs., 183 N. C., 287; Paschal v. 
Johnson, 183 N. C., 129. 
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I n  further application of the principle approved in these decisions in  
Burney v. Comrs., ante, 274, decided intimation is given that a formal 
election on the question in  the outlying or nontax territory would not 
always be regarded as essential, provided i t  afbmatively appeared that 
in  an election on the question by the entire district a majority of the 
voters in the outlying territory had in fact approved the measure. 

On the present record, however, there is no evidence tending to show, 
nor is i t  claimed or suggested that the voters of these two nontax districts 
have given their sanction to this proposed tax levy, and the case, there- 
fore, as now presented, comes directly within the decisions of Perry 
v. Comrs., supra, and Hicks v. Comrs., supra, to the effect that the levy 
of the special tax for the consolidated district has not been properly 
approved. 

I t  is urged for the appellant that decisions relied upon by appellee do 
not apply here by reason of an averment in the answer that Churchland 
District, No. 3, was never lawfully a special tax district, because the 
election under which it was organized and the special tax imposed was 
held in July, 1911, within three months of another election in May of the 
same year, citing for the position TYeesner v. Davidson, 182 N. C., 604. 
Whatever may be the effect of this averment when properly presented 
and established, it appears that Churchland District, No. 3, was organ- 
ized and has functioned as a special tax district since 1911, and the 
election in question has been recognized and acted on both by the munici- 
pal government and electors as valid since said date, and on authority 
its existence as a special tax district cannot be assailed collaterally in a 
proceeding of this character. IS. v. Cooper, 101 N .  C., 684; Riggsbee 
v. Durham, 98 N.  C., 81; School District v. School District, 45 Kansas, 
543; Voss v. School District, 18 Kansas, 467; Keweenuw Asso. v. School 
District, 98 Mich., 437; 35 Cyc., p. 846. I t  will be noted that in the 
Weesner case, supra, the action was one in which the validity of the 
election was directly assailed. 

On the facts as they now appear, we are of opinion that his Honor 
correctly ruled that the restraining order be continued to the final 
hearing. 

Affirmed. 
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EVANS v. COMBS.; MOTOR Co. v. JACKSOK. 

C. T. EVANS v. COMMISSIONER8 OF DAVIDSON COUNTY. 

(Filed 8 November, 1922.) 

(For digest, see Barnes a. Leonard, next preceding.) 

CIVIL ACTION, heard on return tc  preliminary order against the levy- 
ing a tax in a consolidated school district, heard before Harding,  J., 
holding the courts of the Twelfth District, on 30 September, 1922. 
There was judgment continuing the restraining order to the hearing, 
and the defendants excepted and appealed. 

W a b e r  & W a b e r  for plaintiff. 
J .  R. McCrary and Raper & Raper for defendants. 

HOKE, J. For the reasons stated in the preceding case of Barnes v. 
Comrs., me approve of his Honor's ruling that the restraining order be 
continued to the hearing. And for the additional reasons: (1) that on 
the facts as here presented it affirmatively appears that the voters of the 
nontax territory disapproved of the measure; ( 2 )  that the objection 
raised to the validity of the special tax districts in  Barnes v. Comrs., 
ante, 325, is apparently not presented in this record for the reason that 
the election establishing said district was held in 1910, one year before 
the enactment of the statute, Lams 1911, ch. 135, which prohibited 
elections on this subject oftener than once in two years. C. S., 5533. 

The judgment continuing the restraining order to the hearing is 
Affirmed. 

SOUTH GEORGIA MOTOR COMPANY v. GEORGE C. JACKSON, SHERIFF. 

(Filed 8 November, 1922.) 

Intoxicating Liquors-Spirituous Liquors-Transportation-Automobiles 
-Forfeitures-Mortgages-Registration of Instrume~its. 

C .  S., 3403, creating a forfeiture of an automobile used ill the unlawful 
transportation of intoxicating liquors, an6 providing for its sale, etc., by 
its express terms relates only to the interc3st therein of the violator of 
the law upon his conviction, and cannot be extended by legal constructioi: 
to include the interest of a mortgagee of the automobile who is entirely 
ignorant and innocent of the unlawful act of which the defendant has been 
convicted; nor the failure of registration of the mortgage affect the 
matter under our registration laws enacted for the protection of creditors 
and purchasers for a valuable consideration, etc. 

CLARK, C. J., dissenting. 
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APPEAL by plaintiff from Cranmer, J., at April Term, 1922, of NEW 
HANOVER. 

Civil action, tried upon an agreed statement of facts. Judgment was 
entered for the defendant, and the   la in tiffs excepted and appealed. 

The substance of the facts agreed is as follows : 
1. The plaintiffs are residents of the city of Savannah, Ga., and co- 

partners engaged in the business of selling automobiles under the genera1 
name of South Georgia Motor Company. 

2. On 14 February, 1920, the plaintiffs sold to Christoe N. Christakos 
and Chan Mavrikis a Cadillac touring car at  the price of $2,000, the 
defendants paying $500 in cash and giving their joint promissory note 
for $1,5CO, payable thirty days after date. To secure the deferred pay- 
ment, the purchasers gave the plaintiffs a mortgage on the car, which 
was registered on 25 September, 1920, in Chatham County, Georgia. 

3. On 21 September, 1920, said Mavrikis was arrested and imprisoned 
in the city of Wilmington for the illegal transportation in said car of 
intoxicating liquor. He  was operating the car at  the time of his arrest 
contrary to the laws of the State and the United States. The defendant 
seized the automobile, and Mavrikis afterward gave a bond for hie 
appearance on 28 September, but forfeited his bond, did not appear, and 
has never been tried on the offense charged. Judgment absolute wa2 
rendered on the appearance bond, and the automobile was condemned 
by the recorder's court, and afterward the sheriff, under the direction of 
the court, advertised it for sale in accordance with the statute. 
4. Plaintiffs, who held the mortgage for $1,500, had no knowledge that 

Christakos or Mavrikis intended to use the car for the illegal irans- 
portation of liquor or other violation of the law, and had no knowledge 
of such riolation until after Mavrikis was arrested. 

5. No part of the mortgage for the $1,500 has been paid, and Mav- 
rikis and Christakos are both insolvent. 

6. The market value of the automobile at  the time of the seizure was 
$1,250. 

7. The mortgage was executed on 14 September, 1920, but was not 
recorded by the pIaintiffs until a few days after the arrest of Mavrikis in 
the city of Wilmington. 

K. 0.  Burgwyn for plaintigs. 
Rountree & Carr for defendant. 

ADANS, J. The plaintiffs admit that the statute providing for the 
confiscation or forfeiture of an automobile operated in  the unlawful 
transportation of intoxicating liquor is a valid exercise of the police 
power (Daniels v. Homer, 139 N. C., 219), but they deny that the statute 
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is broad enough to include the interest which they claim in the con- 
demned car by virtue of their mortgage. I t  will be notcmd that the mort- 
gage was executed on 14 September, and registered on 25 September, 
four days after the arrest of Mavrikis. 

"If any person . . . shall have in  possession any spirituous 
. . . liquors in  violation of law, the sheriff, . . . who shall seize 
such liquors by any authority provided by law, is auxhorized and re- 
quired to seize and take into his custody any . . . automobile 
. . . used in conveying, concealing, or removing such spirituous 
liquors, and safely keep the same until the guilt or innocence of the 
defendant has been determined upon his trial, . . . and upon con- 
viction of a violation of the law, the defendant shall f o ~ f e i t  and lose all 
right, title, and interest in and to the property so seized; and it shall 
be the duty of the sheriff having in possession the automobile so used 
. . . to advertise and sell the same under the laws governing the sale 
of personal property under execution." C. S., 3403. This statute was 
construed and the rights of a mortgagee were discussel in Skinner v. 
Thomas, 171 N. C., 103. I n  that case it was said: "The operative 
and material part  of the statute is, 'and upon conviction of a violation 
of said law said defendant shall lose all right, title, and interest in and 
to the property so seized,' and as this confines the forfeiture to the right, 
title, and interest of the defendant, we are without power to extend its 
terms and embrace the right, title, and interest of the plaintiffs, mort- 
gagees, who were not defendants, and who have had no connection with 
the illegal conduct of the defendant. The language of the second and 
third sections of the act is somewhat broader than that lsed in the first 
section, but as we have seen, the second section only deals with the sale 
of property when no person is arrested, and the third wjth the distribu- 
tion of the proceeds of sale, and cannot be held to extend the forfeiture 
in the first section beyond its terms. 

"The distinction between the case before us and the Federal cases cited 
by the defendant (U. S. v. TWO Bay  Mules, 36 Fed., 84; Distillery v. 
U. S., 96 U. S., 395; U. S. v. One Black Horse, 129 Fed., 167; U.  S .  v. 
T w o  Horses, Fed. Cases, No. 16578; U. S .  v. Distillery, Fed. Cases, No. 
14963) is clear, as the Federal cases are based on statutes which declare 
the property forfeited, while our statute only confiscates the right, title, 
and interest of the defendant in the property. 

'(The decision in DawieZs v. Homer, supra, is upon the same ground, 
the statute then before the Court declaring that the net3 used illegally, 
and not the interest of the defendant in the nets, should Ee forfeited." 

I t  is argued that in  the case at  bar the plaintiffs' mclrtgage was not 
registered. Nor does it appear that the mortgage referred to in Skin- 
ner's case, supra, was registered. There is nothing to indicate registra- 
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tion i n  the statement of the case, in  the briefs of counsel, or in  the 
opinion of the Court. Besides, the statutes providing for the registra- 
tion of mortgages are intended primarily to protect creditors and pur- 
chasers, and not to attach to the instrument additional efficacy as be- 
tween the mortgagor and the mortgagee. I n  Williams v. Jones, 95 N. C., 
505, Ashe, J., said: "By The Code, sec. 1254, i t  is declared that 'no 
deed of trust or mortgage for real or personal estate shall be valid a t  
law to pass any property as against creditors and purchasers for a 
valuable consideration from the donor, bargainor, or mortgagor, but 
from the registration of such deed of trust or mortgage,' etc. 

"Prior to-the passage of this act, a mortgage was valid even against 
creditors and purchasers, and i t  was required to be registered for their 
benefit. But as between the parties, their rights were undisturbed by 
the act, and they are left as they existed before its passage. 

"There is no principle better settled than that, as between the parties, 
a mortgage is-valid without registration. Leggett v. Bullock, 44 N. C., 
283." 

I t  is contended that the Court's construction of the statute in Skinner 
v. Thomas, supya, affords such opportunity for collusion as will destroy 
the purpose of the law in its practical operation. But we cannot 
accept such possibility as a ground for extending the terms of the statute 
to cases not within the contemplation of the Legislature; it is our duty 
to declare the law, not to make it. S. v. Johnson, 181 N. C., 640. I n  
the instant case, however, the defendant admits that the plaintiffs were 
not in criminal collusion with the purchasers of the car. 

Upon a review of the record, we think the judgment should be 
Reversed. 

CLARK, C. J., dissenting: This case comes up on an agreed state 
of facts. On 14 September, 1920, the plaintiff, in Chatham County, 
Georgia, sold to Christos N.  Christakos and Chan Mavrikis a CadiIlac 
automobile, which is duly described, for the sum of $2,000. The pur- 
chasers paid $500 in cash for the property and gave their joint promis- 
sory note for $1,500. This was a conditional sale, as to which the 
failure to register has the same effect as the failure to register a mort- 
gage. C. S., 3312. The vendor did not record this instrument in 
Georgia until 25 September, after the purchasers had been arrested on 
21 September for transporting intoxicating liquor in said automobile, 
and after the said automobile had been seized and held by the sheriff of 
New Hanover for their violation of the laws of this State. 

The question presented is whether the action of the vendor in  record- 
ing the conditional sale subsequent to the legal seizure here under due 
process of law, for violation of the law of this State can divest the lien 
which the State acquired by the seizure. 
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The statute, C. S., 3403, provides that when the law is violated which 
prohibits the keeping or having "in possession any spiri ,uous, vinous, or 
malt liquors in violation of law, the sheriff or other officer of any county, 
city, or town who shall seize such liquors by any au tho~i ty  provided by 
law, is hereby authorized and required to seize and take into his custody 
any vessel, boat, cart, carriage, automobile, and all horses or other 
animals or things used in conveying, concealing, or remo qing such spirit- 
uous, vinous, or malt liquors, and safely keep the samc until the guilt 
or innocence of the defendant has been determined upon a trial for the 
violation of any such law making it unlawful to so kel?p in possession 
any spirituous, vinous, or malt liquors, and upon conviction of a viola- 
tion of the law, the defendant shall forfeit and lose all right, title, and 
interest in and to the property seized, and i t  shall be the duty of the 
sheriff having in possession the vessel, boat, cart, carriage, automobile, 
2nd all horses and other animals or things so used in conveying, conceal- 
ing. or removing such spirituous, vinous, or malt liquclrs, to advertise 
and sell the same under the laws governing the sale of pcmonal property 
under execution." 

The validity of statutes forfeiting property used in  fiolation of the 
statute has been often sustained. I n  this Court this was upheld in 
Daniels v. Homer, 139 N.  C., 219, which has been since cited as authority 
in Daniels v. Homer, 146 N .  C., 275; S. v. Blake, 157 N .  C., 609, and 
Skinner v. Thomas, 171 N.  C., 98. Daniels v. Homer, supra, was based 
upon Lawton 9. Steele, 119 N.  Y., 226, which on wr t of error was 
&rmed, 152 U. S., 133, and has ever since been upheld as the unques- 
tioned authority as to the validity of such statutes. Indeed, in numer- 
3us United States authorities i t  has been held that property so used is 
forfeited, even mhen it is not the property of the party having the prop- 
erty in possession, and the illegal use is without the knowledge of the 
true owners. This, of course, forfeits the property even mhen there is 
a registered mortgage thereon. Many of these cases are cited in Skinner 
v. Thomas, 171 N. C., at  pp. 106-107. The principle laid down in these 
cases is thus stated: "Animals and conveyances usel in removing 
spirituous liquors to evade payment of the tax are subject to be forfeited 
though used by a person who had hired them from the owner repre- 
senting that they would be used for anothrr purpose. . . . When 
property becomes liable to forfeiture under the positive provisions of a 
statute, owners who have in no way participated in  the frauds which 
caused the forfeiture must seek redress from the wrongdoers who unlaw- 
fully used the property with which they were entrusted or they can 
apply to the officers of the Government invcsted with the authority to 
remit forfeitures. . . . This proceeding is in rem; the mules and 
wagons are considered the offenders, and are liable to forfeiture without 
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any regard whatsoever to the personal misconduct or responsibility of 
the owners." I f  this were not so, the forfeiture could be so easily evaded 
that the statute mould become practically unenforceable. 

Indeed, the law is thus summed up in 22 Cyc., 1643: "A11 personal 
property employed in the business of illicit distilling is subject to for- 
feiture, irrespective of o~vnership"; and in same volume, at  p. 1681, i t  
is said: "In addition to the penalties imposed upon persons who r e  
move concealed goods upon ~vliich the tax has not been paid with intent 
to defraud, all conveyances and aninlals u ~ e d  in the accomplishment of 
this unlawful purpose arc forfeitable. Knowledge or intent on the part 
of the owner of a conveyance to use it illrgally is not required to be 
shown. The conveyance and animals arc considered the offenders, and 
are liable without regard to the misconduct or responsibility of the 
owner. Innocent owners of property forfeited must obtain redress from 
those who were entrusted with the property and used it unlawfully or 
by application to the officers of the Government who have been inrested 
with authority to remit forfeitures." The notes to that summary of the 
law show that the authorities are practically uniform that when prop- 
erty is used in violation of law it is subject to forfeiture, although the 
owner has no knowledge of the purpose. The proceeding is i n  rem. 
against the property which has been devoted to an illegal purpose. 

I t  is claimed in this case that under our statute above cited, which 
makes forfeitable all right, title, and interest in the property seized, the 
wrongdoer can protect himself by the device of hiring the property or 
placing a mortgage thereon. This would be practically a nullification 
of all means of enforcing the law in such cases, but the defendants rely 
upon the decision in Skinner v. Thomas, 171 N.  C., 98. I t  is true that 
it does not appear in that case that the mortgage was recorded at  the 
time of the '(seizure" of the property under process of law, but i t  is 
admitted by the briefs on both sides in this case that in Skinner v. 
Thomas, supra, the mortgage was in fact recorded. 

I n  this case i t  affirmatively appears that the mortgage was not 
registered at  the time the property was "seized" for the penalty due the 
State, and the question now presented to us for the first time is whether 
when the mortgage is not registered, the mortgagee can exempt the prop- 
erty from liability denounced by the statute by subsequently recording 
the mortgage. The question has been clearly settled against the claims 
of the holder of the subsequently registered mortgage at  this term in the 
case of Hardware Co. v. Garage Co., ante, 125, in which the opinion was 
filed on 27 September, 1922, and in which i t  was held: ((A chattel 
mortgagee has no lien upon the automobiles and trucks unless registered 
at the time of the appointment of a receiver for the debtor in whose 
possession they were." 
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The right, title, and interest in the property under ],he unregistered 
mortgage passed as absolutely to the State upon the seizure of the auto- 
mobile for violation of the law as it oassed to the receiver under the 
appointment of the court under a direction to hold the same for the bene- 
fit of the general creditors. I n  that case the Court sa d :  "The auto- 
mobiles and trucks embraced in the order appointing tht receiver passed 
the property to him for thc benefit of the general creditors and the 
holder of the llnregistcred mortgngc mas held to have ilcquired no lien 
upon them nor upon the procceds by the subsequent registration of the 
mortgagc Sfarr  1.. Whar fon ,  177 IT. C., 324." 

Both these cases quote O b s e ~ v e r  Co. v .  Litfle, 175 N .  C., 42, as decisive 
of this question, the Court there saying: "It is held further with us 
that after the proceeding is instituted and receiver appointed, no general 
creditor can on his own account take any separate or effective steps in 
furtherance of his claim," which in that case was attempted by the sub- 
sequent registration of a mortgage, and it was further said: "Under 
these conditions, it is in accord with right reason that a proceeding of 
this character and the appointment of a receiver thereunder shall be 
considered in the nature of judicial process by which the rights of 
general creditors are 'fastened upon the property' within the meaning of 
the principle and avoiding all claims for specific liens which have not 
obtained legal priority by having the same duly registered as provided 
and required by law; and well considered authority is in full support 
of the position,'' citing numerous authorities. Of course, there could 
pass to the receiver only the right, title, and interest o m  the debtor for 
whose property he was appointed receiver, but the Court explicitly held 
that by his appointment the lien for the benefit of creditors was fastened 
upon the property for the right, title, and interest as i t  then stood, and 
this could not be changed by the subsequent registration cf any mortgage. 

I n  the present case, by the highest authority, the s;atute itself, an 
authority certainly stronger than the decree of a cou1.t appointing a 
receiver, the lien of the law was '(fastened upon this automobile," and i t  
could not be divested by the subsequent registration of a mortgage or con- 
ditional sale. The State cannot be compelled to go into controversy in  
all such cases over the question whether the mortgage subsequently regis- 
tered was fraudulent and fictitious in order to divest the claim of the 
sovereign. I t  is very certain that men engaged in  the bcsiness of violat- 
ing the law should not be afforded opportunity to thus divest the lien 
acquired by a judicial seizure. I f  creditors cannot thuri divest the lien 
acquired by the appointment of a receiver by the subseqtlent registration 
of a mortgage, those whose property has been seized by the Government 
for being used in violation of law cannot be afforded opportunity to 
defraud the Government, whose laws they are violating, by subsequently 
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registering mortgages and throwing upon the Government the almost 
impossible task of proving that such mortgages are not fraudulently 
executed, as well as recorded, subsequent to the seizure. 

The proposition cannot be better stated than by Hoke, J., in Hardware 
Co. v. Holt, 173 N. C., 310, where he thus says: "True, the receivers, 
unless otherwise provided in the order, did not properly assume control 
of the property until they had qualified. Certainly, they could make 
no authoritative disposition of i t  before that;  but the language of the 
statute is that the property vests at  the date of the appointment, and 
that the title of the corporation is divested at  that date. The statute 
was evidently expressed in these explicit and peremptory terms with a 
view of insuring a distribution of the property under the conditions 
existent at  the time of the appointment and to prevent a creditor from 
obtaining any advantage over another from and after that time, and it 
is therefore explicitly provided that from such date the corporation 
shall have no interest in  the property on which a lien can be acquired." 

I n  this case, the purchasers of the automobile, as against the world, 
had the full right, title, and interest to this property when i t  was seized 
by the State as forfeited under the statute. The fact that the seller of 
the machine still had a right in equity to acquire a lien as  against the 
purchasers by recording his mortgage, in no wise affected the absolute 
right, title, and interest of the purchasers in the property until such 
mortgage was recorded. Until such registration, the property could 
have been sold by the purchasers, and an absolute title conveyed. Until 
such registration, the property could have been sold under an execution 
for debt against the purchasers, and the sheriff would have conveyed an 
absolute title. Until such registration, upon the appointment of a 
receiver, absolute title would have passed to him to hold the absolute 
title to the property, and this could not have been affected in any of 
these cases by any subsequent registration of a mortgage or conditional 
sale. 

For further and stronger reasons, when the Government, to enforce 
the majesty of its violated laws, seizes property on which there has been 
no mortgage recorded, the absolute title, by virtue of that judicial pro- 
ceeding, is vested in  the State, to be held subject to the verdict of the 
jury as to the guilt of the defendant, and if found guilty, under the 
terms of the statute, the property should be sold and the proceeds turned 
into the school fund, as C. S., 3405, provides, and no subsequent regis- 
tration of a mortgage can detract from the absolute title which passed 
to the Government by virtue of its seizure any more than a subsequent 
registration could affect the title acquired by sale of the property to an 
individual, or under execution, or its assignment by the appointment of 
a receiver, or in  any other instance. 
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The seizure of the property for forfeiture, under (1. S., 3403, is a 
judicial procedure, which made the State a "purchaser" under the terms 
of the registration act, C. S., 3311, and its title can be divested only by 
a verdict of acquittal and order of the court, C. S., 3403. The violation 
of the law subjecting the offender to a pcaalty, whici is a debt, the 
State became a creditor when the violation occurred, and this debt has 
priority over any mortgage r~gistered subsequent to su:h violation and 
by virtue of the seizure the State also became a purchlser of the title, 
subject to be divested only by acquittal or order of the court. Both 
as purchaser and creditor the State has priority over subsequently re- 
corded liens. 

Upon what reasoning can i t  be held that the title acquired by the 
Government in the exercise of the highest power, to enforce a penalty, or 
in  seizing property under judicial proceedings, is less efficacious than 
the sale to another indiridual, or under execution, or by the appointment 
of a receiver ? 

A penalty for violation of law being a debt to the State, a seizure to 
enforce this collection takes precedence over a claimant under an un- 
registered mortgage as fully as under an attachment by any other 
creditor. 

Not only is a fine, or a penalty due the State, a "debt," but i t  is a 
debt that has preference over judgments and other debids C. S., 93 (4))  
and even the homestead does not avail against it. 8. v. Davis, 82 N. C., 
610, and citations thereto in Anno. Ed. And as to forfeitures, a repeal 
of the statute conferring it will not affect any forfcbiture, or rights 
accraing, prior to the repeal of the statute creating the forfeiture. 
C. S., 3948. 

W. E. STORY v. BOARD OF COhIRIISSIONER,S O F  
ALAMANCE COUNTY. 

(Filed 8 November, 1922.) 

1. Constitutional Law-Races-Negro-Schools-School District-Taxa- 
tion. 

A school district, made under the provisions of a private statute co- 
terminous with the limits of a city, vesting in a school committee ap- 
pointed under Public Laws of 1899, ch. 732, sec. 76, the t;ole control of the 
public schools of the city, by reference to a school district for each race is 
not a violation of our State Constitution, Art. IX, sec. 2, as a discrimina- 
tion between the races, when by proper interpretation it appears that the 
intent of the statute was to define the boundaries of a district where the 



N. C.] FALL TERM, 1922. 

races were to attend separate schools, without discrimination in the 
apportionment of the proceeds of the bonds, or school facilities; and the 
sale d the bonds may not be enjoined on that  account. 

8. Statutes  - Taxation - Schools - School Districts - Supplementary 
Powers. 

Public Laws, Extra Session of 1920, ch. 87, applying to all school dis- 
tricts within the State, including incorl~orated cities and towns, requiring 
an election to be called upon the proposition of levying an additional special 
annual tax, etc., in the manner therein specified, is not in substitution of 
the existing powers of school districts, etc., and may be exercised inde- 
pendently of the provisions of C .  S., 5623; nor is the statute of 1920, in 
its application to the town of Burlington, repealed by Public Laws of 1921, 
ch. 81, allowing that  town from time to time to raise and appropriate 
money for erecting, enlarging, repairing, and equipping school buildings, 
and acquiring land for school purposes. 

5. Statutes-Interpretation. 
The repealing of a statute by implication is not favored by the courts, 

and they will not do so if by any reasonable construction the statutes may 
be reconciled and repugnancy avoided. 

4. Same--Schools-School Districts-Bonds. 
The general statutory inhibition against an election in a school district 

upon the issuance of bonds within two years after a n  election in which the 
question had been disapproved, C .  S., 5533, does not apply to an election 
held under a public-local law applicable only to a certain city or district. 

APPEAL b y  plaintiff f r o m  Connor, J., a t  chambers, 4 October, 1922, 
f r o m  ALAMANCE. 

Controversy without  action to enjoin t h e  defendant  f r o m  holding a 
special election within t h e  corporate  l imits  of t h e  ci ty  of Burl ington on 
lhe  question of issuing bonds on behalf of a school district.  T h e  follow- 
i n g  is  a s u m m a r y  of t h e  mate r ia l  "facts agreed." 

1. T h e  members of t h e  board of education were elected b y  t h e  alder- 
men  of t h e  c i ty  pursuan t  t o  t h e  provisions of P r i v a t e  Laws  of 1907, 
ch. 341. 

2. O n  22 September, 1922, t h e  board of education presented t o  t h e  
defendant  a petition f o r  a n  election to be  held i n  t h e  graded school dis- 
trict, which is  coterminous wi th  t h e  city, on 9 J a n u a r y ,  1923, pursuan t  
to Publ ic  Laws, E x t r a  Session, 1920, ch. 87, and  t h e  amendments  thereto, 
on  t h e  question of issuing bonds of said dis t r ic t  f o r  a m a x i m u m  principal  
amount  of $150,000 to be used f o r  t h e  purpose of erecting, enlarging, 
altering, a n d  equipping school buildings a n d  acquir ing sites, o r  f o r  a n y  
one o r  more  of these purposes. 

3. T h e  defendant  heard  t h e  petition a n d  ordered t h a t  a n  election be  
held o n  t h e  question of issuing bonds i n  a n  amount  not  exceeding 
$150,000, a n d  of levying a sufficient annua l  t a x  t o  p a y  t h e  pr incipal  a n d  
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interest on said bonds, and ordered a new registration of the voters in 
said district. 

4. Pursuant to Private Laws of 1913, ch. 268, an1  the vote of a 
majority of the qualified voters, the city of Burlington hrs  issued $40,000 
of bonds for school purposes, which are now an outstanding obligation 
of the city. 

5. Pursuant to see. 76, ch. 732, Public Laws of Nortl: Carolina, 1899, 
at an election duly called and held by the board of aldermen of the city 
of Burlington a special tax for schools of 30 cents on the $100 valuation 
of property was voted by a majority of the qualified voters, and said 
tax has been annually levied by the board of aldermen of the city of 
Burlington, and collected by the tax collector of the city of Burlington; 
in the year 1917, under and pursuant to the provisions of Public Laws 
1917, ch. 102, a majority of the qualified roters of the city of Burlington, 
at an election called and held by the board of aldermen of the city, voted 
in faror of an additional tax for schools of 20 cents on the $100 valua- 
tion of property, the same to be in addition to the 30 (cents theretofore 
voted, and such additional tax, or so much thereof as the board of alder- 
men has deemed necessary, has since said date been annually levied by 
the board of aldermen, and collected by the tax collector of said city. 

6. On 4 April, 1922, the city of Burlington held an election under the 
Municipal Finance Act, 1921, upon the question of the approval of a 
bond ordinance passed 14 February, 1922, and authorizing bonds in a 
maximum principal amount of $100,000 for the purpose of enlarging, 
altering, repairing, and equipping school buildings and acquiring land, 
or land and buildings, for school purposes, or for any on(: or more of said 
purposes, and a t  said election the said bond ordinance was not approved. 

7. The assessed valuation of property for taxation in  the territory 
embraced within the boundaries of the alleged Burling1,on City Graded 
School District, as fixed for the year 1922, is in  excerls of $9,500,000, 
and that the only bonds which have been issued for sckools within said 
territory are the $40,000 bonds issued pursuant to ch. 268, Private Laws 
of North Carolina, Session 1913, as hereinbefore set out. 

I t  is the declared intention and purpose of the board of commissioners 
of Alamance County to hold said election as ordered, arid, if a majority 
of the qualified voters at said election vote in favor of istuing said bonds, 
to levy annually a special tax ad valorem on all taxable property within 
said alleged Burlington City Graded School District for the purpose of 
paying the principal and interest of the bonds. 

9. The plaintiff contends that upon the foregoing agreed facts the 
territory embraced within the corporate limits of the cii,y of Burlington 
and its inhabitants do not constitute a school district and that ch. 87, 
Public Laws of North Carolina, Extra Session of 1920, has no applica- 
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tion to the schools within said territory; and that, therefore, the defend- 
ants should be perpetually enjoined and restrained from holding said 
election under said chapter 87, and from taking any further steps in the 
premises. And that in any event an election upon the question of issu- 
ing bonds for schools within the city of Burlington cannot be held 
within two years from 4 April, 1922, the date of the last election upon 
that question. 

10. The defendants contend that upon the foregoing agreed facts the 
territory embraced within the corporate limits of the city of Burlington, 
and the inhabitants thereof, constitute a school district, and that under 
ch. 87, Public Laws of North Carolina, Extra Session, 1920, they have 
full right and power to order and hold said election, and in the event 
that the same results favorably, and the said bonds are sold, to levy a 
tax upon all the taxable property within said school district for the 
purpose of paying and sufficient to pay the principal and interest of such 
bonds, and that no injunction should be granted; and that there is no 
law preventing the holding of said election within two years after the 
election held 4 April, 1922. 

Upon the hearing, his Honor adjudged that the petitioner is not 
entitled to have the holding of said election enjoined, and denied the 
plaintiff's application for an injunction. The plaintiff excepted, and 
appealed. 

Carroll & Carroll for plaintiff. 
Parker & Long and Coulter & Cooper for defendant. 

ADAMS, J. The purpose of the action is to enjoin the defendant from 
holding a special election in  the city of Burlington on the question of 
issuing bonds for the benefit of the schools conducted in  a school district 
which is coterminous with the corporate boundaries of the city. The 
order of the defendant authorizing the election was made pursuant to 
the provisions of an act passed by the Legislature at  the Extra Session 
of 1920. Public Laws, Extra Session, 1920, ch. 87. The plaintiff con- 
tends that the order was ultra vires, and that any bonds issued as the 
result of the election would be invalid. His  contention involves three 
propositions : 

1. The city of Burlington is not a school district. 
2. The election can be ordered snly in  pursuance of C. S., 5523, or 

in any event not by virtue of Public Laws, Extra Session, 1920, ch. 87. 
3. That on 4 April, 1922, the municipal authorities of the city of 

Burlington held an election on the question of issuing school bonds, and 
another election cannot be held in  the district for the same purpose 
within two years from that date. 0. S., 5533. 
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I n  support of the first proposition it is said that by rirtuc of a statute 
enacted in 1901 (Private Lams 1901, ch. 1S7), the city constitutes two 
school districts-one for the white race and another for the colored 
r a c c a n d  that the existence of tlicse two districts implits that each race 
shall be taxed in breach of the Constitution for the ina~ntenance of the 
separate schools; and, moreorcr, that the ordcr for the c>lection does not 
specify whether the bonds are to be voted upon by the olle district or the 
other, or how thc proceeds from thc salc shall be aprllied as between 
the two races. We do not concur in this construction of the act. We 
think the to a school district for each race was intended to 
define the boundaries of the district in which there are schools for both 
races. arid to make the boundaries of thc district cotcrmmous with those 
in the municipality. I n  fact, the plaintiff admits that the boundaries 
of the school district are the same as those of the city. Section 3 of 
the act of 1901 vests in the school committee appointed under the act of 
1899 sole control of the public schools of the city, and it was no doubt 
the primary intention of the Legislature merely to provide that the two 
races should be taught in scpnrate schools. The order for the election 
expresses the purpose for which the bonds are to be issued and it contains 
no suggestion of discrimination betx-een the white and colored races. 
Const. N. C., Art. IX, see. 2 ;  Riggsbee v. Durham, 94 N. C., 800; Pui t t  
v. Comrs., ibid., 709 ; iVarkham v. Alarming, 96 N .  C., 132. 

The plaintiff next contends that the election can be ordered, if at  all, 
only under the provisions of C. S., 5523, and that the act of 1920 has 
no application. Public Laws, Extra Session, 1920, ch. 87. This sec- 
tion provides that in any school district which includes an incorporated 
city or town, upon the written petition of one-third of the qualified 
voters of the district for an election to be held upon the question of 
levying an additional special annual tax to an  amount specified in the 
petition, with the approval of the school trustees of the district, such 
election shall be ordered by the governing body of such city or town in  
case the district is confined exclusively to such city or town, or by the 
board of county commissioners if the district includes a part of the 
county not embraced within the city or town. The act of 1920, supra, 
applies to all school districts in the State, and confers powers in  addition 
to and not in substitution of the existing powers of the school districts, 
I t  provides that under it, or under any other act, any school, district 
may issue bonds (section 8), that the term 'school district' shall include 
the principal administrative or governing body of a school district, by 
whatever name i t  may be called (section 9). Section 6 provides that 
whenever the board of trustees of any school district shall so request, the 
board of county commissioners . . . shall order a special election 
to be held in the school district a t  such time as the board of trustees may 
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designate for the purpose of voting upon the question of issuing bonds 
and levying a tax; and section 1 provides that upon approval of the 
bond issue at the election by a majority of the qualified voters, the board 
of trustees of the school district shall be authorized to issue the bonds of 
such district for the purpose of erecting, enlarging, altering, and equip- 
ping school buildings, and acquiring land for such buildings, or for any 
one or more of these purposes, and that the county commissioners may 
levy an ad valorem tax for the purpose of paying the principal and 
interest of the bonds. 

I n  our owinion this act and section 5523 are not in conflict as to the 
question here presented. The powers conferred by the later statute are 
in addition to and not in substitution of the provisions of the older 
statute. One provides for levying a tax, the other provides for issuing 
bonds. But the plaintiff insists that the act of 1920 has been repealed 
by a private lam enacted by the Legislature at the Extra Session of 1921, 
which is as follows: "That in the manner and subject to the limitations 
now or hereafter provided by the Constitution and laws of the State, the 
city of Burlington may, from time to time, raise and appropriate money 
for erecting, enlarging, altering, repairing, and equipping school build- 
ings, and acquiring land, or land and buildings, for school purposes." 
Public Laws, Extra Session, 1921, ch. 81. 

I t  mill be noted that the object of this statute is to grant to the city 
authority to raise and appropriate money for the same purpose for 
which the school trustees are authorized to issue bonds under the act 
of 1920. Extra Session, ch. 87. I t  does not profess in express terms 
to withdraw the powers conferred upon the trustees of the school district. 
Docs it witlidram such powers by implication? The repcal of statutes 
by implication is not favored. The presumption is against the inten- 
tion to repcal where express terms arc not used, and it mill not be 
indulged if by any reasonable construction the statutes may be reconciled 
and declarctl to be operative without repugnance. "To justify the pre- 
sumption of an intention to repeal one statute by another, either the two 
statutes must be irrcconeilnble, or the intent to effect a repeal must be 
otherwise clearly cxpresscd." 36 Cyc., lO'i2; College v. Lacy, 130 N. C., 
364; S.  v. Davis, 120 N. C., 570; 8. v. I'erkins, 141 N. C., 797; Suther- 
land on St. Con., scc. 138; Black on Int.  of Laws, 112. We are unable 
to discover such repugnancy between the two acts as will necessarily 
work a repeal of the powers conferred upon the trustees of the school 
by the act of 1920. 

The plaintiff further contcr~ds that the order for the election is invalid 
bccausc i t  provides for n second clcction within two years after a prior 
election in the same district on the same question. C. S., 5533. On 
14 February, 1922, the city submitted to the voters of the district an 
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ordinance approving the issuance of bonds in the maximum 
amount of $100,000 for the purpose of enlarging, altering. repairing, and 
equipping school buildings and acquiring land and buildings for school 
purposes, and a t  a n  election held 4 April  the ordinance was not ap- 
proved. I n  Weesner v. Davidson, 182 N, C., 605, i t  .,s decided tha t  
where an  election is  held on the question of levying a special tax for a 
school district and defeated a second election cannot be ordered bv the 
same authority on the same ~ u e s t i o n  in  the same district within two 
years after the former unsuccessful election. T h e  facts presented in  
the instant case differ from the facts  in Weesner's case, supra, i n  a most 
important particular. The  General Assembly has conferred upon the 
school trustees the power to issue bonds for the purpose of erecting, 
enlarging, altering, and equipping school buildings and acquiring sites, 
and to levy an  ad valorem tax to pay the principal and interest, and 
upon the city the power, subject to the laws of the State, to raise arid 
appropriate money for the same purpose. If  i t  be adriitted that  the 
authority of the city is  the more limited, tlie powers to an extent a re  
concurrent. To such a case section 5533 does not apply, :lor the exercise 
of the power by the city cannot deprive the trus&of the authority 
with which they are  vested by the act of 1920. Upon an  examination 
of the record, we think the judgment of h i s  1lor;or should be 

Affirmed. 

D. GRANT COBLE ET AL. V. TH14: COAIRIISSIOSERS OF 
GUILFORD COUNTY. 

(Filed 8 November, 1922.) 

1. Constitutional Law-Statutes-Interpretation. 
The rules for the interpretation of statute5 also apply to constitutional 

provisiolis, and therein the intcnt and purposes should be considered wlth 
regard to the object to be accomplished and the wrong to be prohibited 
or redressed ; and to determine whcther the terms of a stz tute are uncon- 
stitutional, every presuniption is in favor of the validity of tlie statute, 
and of the lwnesty of purpose of the Legislature to conform to the organic 
law with its restrictions and limitations; and the courts will sustain the 
constitutionality of the statute unless its invalidity, thus ascertained, is 
"clenr, comyletc, and unmistakable," or the nullity of th2 act is beyond 
question. 

2. Same--State Agencies. 
Thc purpouc of the Constitution, as applied to the subordinate divi- 

sions of the State Government, is not to weoken or destroy the power of 
the Legislature in its necessary control over them, but tct preserve their 
cohesion and prevent their dismemberment. 
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Same--Schools-School Districta-Consolidation-Taxation-Statutes 
-Local o r  Special Laws. 

Where special school tax districts have been combined with nontax 
territory, a public-local act to provide an additional tax to that of the 
special tax districts, and to equalize the benefits among them all for the 
better equipment of the schools, better pay for the teachers, the trans- 
portation of the scholars, expressly leaving intact the boundary lines and 
management of the schools of each of the districts so consolidated, the 
question of this supplementary taxation to be submitted to the voters d 
the enlarged or  consolidated district made for the purpose, is not in  
contravention of Art. 11, see. 29, of the State Constitution, prohibiting the 
Legislature from enacting local, private, or special acts establishing or 
changing the lines of school districts. 

Same-EIections-Approval of Electors. 
Special school tax districts may be consolidated and their lines estab- 

lished within a county, where no special tax has been imposed, without 
the approval of the voters thereof; and where special tax and nonspecial 
tax territory have been consolidated, a statute which authorizes an addi- 
tional tax for school purposes upon the approval of a majority of the 
qualified voters of the district so formed, the proceeds to be equalized 
among the special tax and nonspecial tax territory, without impairing the 
existing obligations of the former, does not come within the inhibition of 
our State Constitution, Art. VII ,  sec. 7, as  to agencies of the State Govern- 
ment pledging their faith, loaning their credit, or levying a tax, unless 
approved by a majority of the qualified voters, etc. 

Same--Contracts-Federal Constitution. 
The question as  to whether a statute authorizing an additional tax for 

a consolidated school district, composed of special tax and nonspecial t ax  
territory, impairs the obligation of the contract of the tax territory in  
issuing bonds, U. S. Const., Art. I, sec. 10, cannot be raised in a suit by 
the taxpayers in the district, but only by the bondholders, or those who 
have a legal or equitable right arising under the contract; and semble, 
under the facts of this case, the bondholders' rights were preserved by the 
requirement of the statute that the new district assume and pay the 
obligation of the old district. 

STACY, J., concurring in result. 

APPEAL by defendant f r o m  Harding, J., a t  August  Term,  1922, of 
GUILFORD. 

By vi r tue  of Public-Local Laws  of 1921, ch. 131, a n d  t h e  amendments  
thereto, t h e  defendant ordered a n  election, i n  which was submitted to  the 
qualified voters of Guilford County  (excepting t h e  c i ty  of Greensboro 
a n d  t h e  township of H i g h  P o i n t )  t h e  question of levying a n d  collecting 
an a n n u a l  special t ax  f o r  t h e  purpose of main ta in ing  t h e  schools a n d  
erecting school buildings i n  t h e  prescribed terr i tory.  A major i ty  of t h e  
qualified voters voted i n  favor  of t h e  tax. Thereupon t h e  defendant  
made  known i t s  purpose t o  levy t h e  t a x  so authorized, a n d  t h e  plaintiff, 
o n  behalf of himself a n d  other  taxpayers, instituted this  action f o r  t h e  
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purpose of enjoining the levy of the tax, and of having the election 
declared void. 

The statement of facts is as follows: 
1. That the plaintiff, D. Grant Coble, is a resident of Coble District, 

in Clay Township of Guilford County, maintaining his residence therein 
and owning property in said district of said county. 

2. That the defendants are the duly elected and qualified commis- 
sioners of Guilford County, charged under the law with the duty of 
levying and collecting taxes. 

3. That prior to 25 April, 1922, there were one hundred and thirteen 
rural school districts in said county, exclusive of High I'oint Township 
and the territory within the city of Greensboro; that of this number 79 
were white districts and 34 colored districts. 

4. That of the total number of said district on said date there were 
35 white local tax districts and 18 colored local tax districts in said 
territory; and there were 60 nonlocal tax districts which lad never voted 
any special tax for school purposes. 

5. That prior to said date one of said local tax districts, known as 
Jamestown Tomnship, had voted and issued bonds to the amount of 
$22,500, and that said bonds are still outstanding and unpaid. That 
the valuation of school property in said Jamestomn District on said 
date mentioned above was more than $50,000; and the valuation of 
property for taxation within said district for the year 1921 was 
$1,591,979. 

6. That prior to said date ten other local tax districts, constituting 
Morehead Township, in addition to special taxes, already had voted and 
issued bonds to the amount of $10,000, which bonds are still outstanding 
and unpaid. That the valuation of school property in said Norehead 
District at  said time was more than $100,000; and tha: the valuation 
i n  property for taxation within said district for the year 1921 was 
$15,331,917. 

7. That prior to said date three white and one colored local tax 
districts, in Fentress Township in said county, had also voted taxes 
and bonds, and had issued bonds to the amount of $8,000, and that said 
bonds are still outstanding and unpaid. That the va1u:ition of school 
property within said Fentress District at  said time was more than 
$20,000; and that the valuation of property for taxation for the year 
1921 was $1,510,738. 
8. That prior to said date three other local tax districts of said county, 

namely, Bessemer, South Buffalo, and Whitsett, in  addition to a local 
tax already voted and levied, had each voted and issued bonds to the 
amount of $10,000; and that said bonds are still outstanding and unpaid. 
That the valuation of school property in Bessemer District is more than 
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$35,000; and that the valuation of property for taxation within said 
district for the year 1921 was $1,843,077. That the valuation of school 
property in South Buffalo District is more than $30,000; and that the 
valuation of property for taxation in said district for the year 1921 was 
$2,404,979. That the valuation of school property in Whitsett District 
was more than $25,000; and that the valuation of property for taxation 
within said district for the year 1921 was $572,272. 

9. That prior to said date 27 of said districts had voted and author- 
ized a levy of a special tax of 30 cents on each $100 worth of property; 
and that a part of said authorized levy and tax had been levied and 
collected up to and including the year 1921. 

10. That prior to said date 8 of said districts had voted a special tax 
of 20 cents on the $100 worth of property; and that a part of said tax 
had been levied and collected up to and including the year 1921. 

11. That prior to said date 10 of said districts had voted a special 
tax of 50 cents on the $f00 worth of property, and that a part of said 
tax had been levied and collected up to and including the year 1921. 

12. That prior to said date one of said districts, known as Guilford 
College District, had voted a tax of 331h cents on the $100 worth of 
property; and that a part of said tax had been levied and collected up 
to and including the year 1920. 

13. That prior to said date one of said districts had voted a tax of 
15 cents, and 3 of said local tax districts had voted a tax of 12 cerlts on 
the $100 worth of property; and that a part of the same had been levied 
and collected up to and including the year 1921. 

14. That under Public-Local and Private Laws, Session 1921, ch. 131, 
as amended by ch. 38, Special Session of 1921, upon written request of 
county board of education of Guilford County, the board of county com- 
missioners of said county, on 6 March, ordered an election upon the new 
registration, and after 30 days notice, submitted to the qualified voters 
of said county, except the city of Greensboro and the township of High 
Point, embracing all the territory of said local tax district and the non- 
local tax districts, the question of whether there should be le-vied and 
collected annually a special tax not exceeding 10 cents on the $100 worth 
of property, for building purposes, and not exceeding 15 cents on the 
$100 valuation of property for school maintenance, in addition to the 
taxes now authorized, except as provided in said act; and that said 
election was duly held on 25 April, 1922. 

15. That there mere registered under the new registration for said 
election, in all of said territory, 5,093 voters, and of this number 2,988 
votes, reading as follows: "'For Abolishing All Local School Taxes and 
Adopting a County-wide Equalizing Tax," were cast in favor of the 
proposition to abolish all school taxes, as set forth in said act. 



346 I N  T H E  SUPREME COURT. [I84 

16. That a majority of the voters of said territory resided in the  
local tax districts, and that a majority of the votes cast at  the said 
election were cast by the voters residing in said local tax districts; and 
that the question submitted as aforesaid was determin2d by the votes 
cast in the said local tax district, including said bonding districts. 

17. That in the township in  which the plaintiff I). Grant Coble 
resides there were 251 qualified voters, and of this numbl?r only 68 votes 
were cast in favor of the proposition, showing a majority of about 183 
against it. That in Greene Township there were 252 qualified voters, 
and only 61 votes were cast for it, showing a majority of 193 against 
i t ;  and that in S. Madison Township there were 77 qua1 fied voters, and 
only one vote was cast for it, showing a majority of 76 against it. That 
in Morehead, Jamestown, and Fentress, local tax and bonding districts, 
with 1,050 qualified voters, there were 876 in favor of the proposition. 

18. That the tax valuation of property in the terri tor;~ approving the 
levy of the tax is $49,465,606, and the valuation of property in the terri- 
tory not approving the levy of the tax is $10,748,113. That these 
valuations do not include the property of the railroads and public- 
service corporations, the total value of which, for taxation, is $5,809,757, 
and a very large proportion of which is within the townships voting for 
the levying of said tax, there being considerably less than $1,000,000 of 
this amount assessed against the railroad and public-serv ce corporations 
in the townships which voted against said tax. 

19. That the value of school property in Clay Township is $7,500; 
and in Greene Township, $8,500; and in South Mad~son Township, 
$2,500. 

20. That the board of education of Guilford County h~ s recommended 
to the board of county commissioners of Guilford County to levy and 
collect the tax mentioned in said act;  and the said board of commission- 
ers have levied said tax for the year 1922, and seek to collect the same. 

Judgment was rendered in  favor of the defendant, and the plaintiff 
excepted and appealed. 

Bradshaw & Koontz for plaintiff. 
John N .  Wilson and James S. Manning for defendant. 

ADAMS, J. The object of the action is to test the validity of a public- 
local law, entitled "An act to equalize school advantages in Guilford 
County." Public-Local Laws 1921, ch. 131. A summary of the perti- 
nent and material provisions of the act is deemed necessary to an under- 
standing of the nature and scope of the controversy pi-esented in the 
appeal. Section 1 requires the board of commissioners for the county, 
upon a written request of the county board of education, to call an  
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election and, after due notice, to submit to the qualified voters of the 
county, with the exception of the city of Greensboro and the township 
of High Point, the question of levying and collecting an annual special 
tax for building purposes and school maintenance, in addition to the 
school taxes regularly authorized by the General Assembly. Section 2 
provides that if a majority of the qualified voters shall favor the addi- 
tional school tax, the board of county commissioners shall annually 
thereafter levy this tax at  such rate, not exceeding the fixed maximum, 
as the county board of education may request; section 3, that the 
additional tax shall be collected uniformly throughout the designated 
territory in like manner with other taxes, and, when collected, shall be 
used by the county board of education for the benefit of the schools in 
the county, not including those in the excepted city and township; and 
section 10, that the act shall not in any way interfere with the organiza- 
tion of schools as provided in the general law. Other sections will here- 
after be considered in connection with questions to which they are 
immediately related. 

This act, ratified 21 February, 1921, was supplemented by another, 
authorizing the appointment of two additional members of the county 
board of education (Public-Local Laws 1921, ch. 375)) and was subse- 
quently amended by changing the form of the ballot and increasing the 
maximum amount of the indebtedness for which provision is made under 
section 7. Public-Local Laws 1921, Extra Session, ch. 38. 

The plaintiff's counsel have earnestly insisted that the act of the 
General Assembly under which the election was held was enacted in 
breach of the organic law, and that the defendant was without power to 
levy the proposed tax. All the questions involved in the appellant's 
argument may be grouped and considered in connection with the three 
questions, (1) whether the act referred to is inhibited by Art. 11, see. 29, 
of the Constitution; (2) whether it conflicts with Art. VI I ,  see. 7, and 
(3) whether i t  violates the provisions of Art. I, see. 10, of the Constitu- 
tion of the United States. 

1. The first question, then, is this : Does Article 11, section 29, in- 
hibit the legislation embraced in chapter 131 of the Public-Local Laws 
of 1921, and the amendments thereto ? The material part of the section 
is in these words: "The General Assembly shall not pass any local, 
private, or special act . . . establishing or changing the lines of 
school districts." I t  is contended by the plaintiff, as we understand, not 
that the act of 1921 in express terms purports to change the lines of 
any of the school districts, but that its necessary effect is to incorporate 
into one school district the entire county, save the city of Greensboro 
and the township of High Point. On the other hand, it is contended by 
the defendant that the act, instead of abolishing the districts either in 
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terms or by implication, leaves them intact, and merely creates a taxing 
district for the benefit of the schools in  the several districts. I n  our 
examination of these contentions me should bear in mind certain ~ r i n -  
ciples of statutory construction which, accepted, approved, and reiter- 
ated, may be regarded as fixed and fundamental. While i t  is the func- 
tion of Constitution to establish the framework or general principles 
of government, which are not to be defeated by the application of rulee 
thnt are purely technical, i t  is likewise true that the canons ordinarily 
governing the construction of statutes apply also to the construction of 
constitutions. We may consider the intent and purpose both of the 
statute and of the Constitution-the object to be accomplished and the 
wrong to be prevented or redressed. We should apply the principle that 
every presumption is to be indulged in  favor of the validity of the 
statute, that tLe General Assembly is presumed to liavc. acted with an 
honest purpose to observe the restrictions and limitations imposed by 
law, and that legislation will be sustained unless its invalidity is "clear, 
complete, and unmistaknble," or unless the nullity of the act is beyond 
a reasonable doubt. Xinc v. R. I?., 66 N. C., 283; Holton v. Comrs., 
93 N. C., 435; Lowery v. School Trustees, 140 N. C. 40;  Bonitz v. 
School Trustees, 154 N. C., 379;  Williams v. Bradford, 158 N. C., 38; 
Whitford v. Comrs., 159 N. C., 162. "Every act of th3 Legislature is 
presumed to be valid 2nd constitutional until the coiiirary is shown. 
A11 doubts are resolved in favor of the validity of the act. If it is 
fairly and reasonably open to more than one construc~tion, that con- 
struction will be adopted which mill reconcile the statute with the Con- 
stitution, and avoid the consequence of ullconstitutio~iality. Hence, i t  
follo.rvs that the courts mill not so construe tlie law as to make i t  conflict 
with the Constitution, but will rather put such interpretation upon i t  
as will avoid coiiflict in the Constitution, and give it full force and 
effect, if this can be done without extravagance. I f  t h x e  is doubt or 
uncertainty as to the meaning of the Legislature, if the words or provi- 
sions of tile statute are obscure, or if the enactment is fairly susceptible 
of two or n:ore cor.structions, that interpretation will be adopted which 
will avoid the effect of unconstitutioilality, e\en though i t  may be iieces- 
sary, for this purpose, to disregard the more usual or apparent import 
of tiie language employed." Black on Interpretation of Law, pp. 83, 94. 

Keeping in n l i d  the purpose of the Cor~stitution not to weaken or 
destroy the power of the Leg&ture in its necessary control orer the 
subordinate divisions of the State Government (hlills v.  Comrs., 175 
N. C., 2171, but to preserve the cohesion and to prevent the dismember- 
ment of the school spslem by local legislation, let us ascertain the pur- 
pose of tiie statutes in questioil and, by applying tlie accepted rilles of 
construction, determilie \ , l icthr~ tllr ~iullity of the act is "clcnr, com- 
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plete, and unmistakable," or shown "beyond a reasonable doubt." I n  
plain langnagc it is provided that tlic act shall not interfere in any way 
with thc organization of tlie schools, as l m ~ i d e d  in the general law 
(section 10) ; that the school comniittcc of each district shall meet an- 
nually at least a month before the time for the preparation of the annual 
Sudgct and report their recommendations to tne concty board of ednca- 
tion (section 9)  ; that the act shall not operate to reduce the funds which 
arc now provided, or may hereafter be provided by tlie Legislature for 
operating the schools for a period of six months, and that the funds 
raised under the act shall bc an additional amount to be used for the 
purpose of securing better buildings and equipment, of lengthening the 
term beyond six months, and of providing for an increase in the salaries 
of tcachers (section 6) .  

Section 5 is as follows: "That if this act is approved by a majority 
of the qualified voters, then i t  shall become the duty of the county board 
of education to, as rapidly as possible, equalize school advantages in 
every section of the said county, and to this end the county board of 
education is authorized to provide, at  public expense, as a chaFge against 
the fund derived from the provisions of this act, to transport those 
children who live beyond a reasonable walking distance of a public 
school. I t  shall also be the duty of the county board of education, as 
early as possible, to provide all those who have completed the grammar 
school with good high school facilities either by haling a high school in 
walking distance or by transporting the pupils to a high school." 

The various provisions of the statutes, coordinated and combined, 
seem to indicate as the primary purpose the creation of a single tax 
district. I t  will be conceded, we presume, that there is no express pro- 
vision for establishing one school district or for changing the lines of 
m y  district. Nor do we think that such provision can be implied; but 
if i t  can, such implication, under the usual rules of conetruction, while 
it might be resorted to to sustain the statutes, cannot be invoked to 
destroy them. Lowery v. School Trustees, supra. As we understand 
the act, i t  leaves intact the boundary lines of the district and the manage- 
ment of the schools as provided in the general law, sub~ect only to such 
modification as is reasonably necessary to effect the application of a 
supplementary tax for the designated purposes. Equalizing the school 
advantages signifies a just and equitable apportionment of the funds 
derived from the entire taxing district among the various school districts 
in order to remove such inequality as under the existing plan works to 
the benefit of one district to the detriment of another. We are not at  
liberty to assume, as a cause for destroying the act, that the provision 
for transporting children who live beyond a reasonable walking distance 
from a public school necessarily implies that the lines of the various 
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districts shall in effect be obliterated or ignored. We do not think the 
language uscd indicates such intention. 

The proposition that the provision for a special taring district and 
the application of the funds is a legislative act which is not inhibited 
by the organic law appears to rest on established principles. I n  Desty 
on Taxation, vol. 1, p. 276, i t  i s  said: "The Legislaturs, in the exercise 
of its general powers of taxation as distinct from its1 power of local 
assessment, may create a special taxing district, without regard to the 
municipal or political subdivisions of the State; and i ,  is not essential 
that such districts should correspond with the po itical divisions. 
. . . I t  may create taxing districts without regard to any territorial 
division of the State, and confine the taxation to the district benefited. 
I t  may constitutionally establish new civil divisions of the State, em- 
bracing the whole or parts of different counties, cities, villages, or towns, 
for general purposes, provided the divisions recognized by the Constitu- 
tion are not abolished, and their capacity to subserve the purposes of 
their organization is not impaired." 

I n  Cooley on Taxation, vol. 1, p. 234, i t  is said: "'iVhen the nature 
of the case does not conclusively fix it, the power to determine what shall 
be the taxing district for any particular burden is pu-ely a legislative 
power, and not to be interfered with or controlled, excllpt as it may be 
limited or restrained by constitutional provisions. Reference to the 
cases cited in  the margin will show that this is a principle which the 
courts assert with great unanimity and clearness. 'The judicial tri- 
bunals,' it has justly been said, 'cannot interfere with the legislative 
discretion, however onerous it may be.' And when it was objected that 
a certain construction of a statute would throw upon one locality the 
expense of constructing a road for State purposes, 'the conclusive 
answer' was declared to be 'that the State may i m ~ o ~ e  such a burden " 

where, in the wisdom of the Legislature, i t  is considered that i t  ought to 
rest.' The right to do this, where the Constitution has interposed no 
obstacles, is declared to be not now open to controversy, if indeed i t  ever 
was. The Legislature judges finally and conclusively upon all questions 
of policy, as it may, also, upon all questions of fact which are involved 
in the determination of a taxing district." 

These principles have been approved by this Court i a  cases involving 
the construction of the section of the Constitution now under considera- 
tion. This section inhibits the enactment by the Legislature of any 
local, private, or special act authorizing the laying out, opening, alter- 
ing, maintaining, or discontinuing of highways, streets, or alleys. After 
the constitutional amendment went into effect the General Assembly 
passed an act authorizing the board of commissionc~rs of McDowell 
County to issue bonds for road purposes in North Cove Township, and 
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requiring the levy of a tax for paying the principal and interest. I n  
sustaining the act, Brown, J., said : "An analysis of the act shows that 
its primary purpose is to authorize the sale of bonds for road purposes 
in North Cove Township, and to require the levying of a tax to pay the 
interest and principal of the bonds. I t  appoints road commissioners to 
control the expenditure of the money and to supervise the work, the 
present laws of the township remaining in force except where modified 
by the act. The question presented is of necessity one of novel impres- 
sion in  this State, but we must conclude that the act is not of a character 
which the General Assembly is prohibited from enacting. I t  contains 
no provision for laying out, opening, altering, maintaining, or discon- 
tinuing highways. I t  only provides the means for constructing and 
repairing them. . . . I t  is impossible to conceive that the purpose 
of the recent amendment was to deprive the General Assembly of the 
power absolutely necessary to aid counties and townships in the construc- 
tion and repair of their public roads. The framers of the amendment 
no doubt intended to leave intact a long recognized and salutary power 
of the Legislature to supervise and control the financial affairs of the 
municipalities of the State. Similar prohibitions as the one under con- 
sideration are to be found in other states, and they have not been con- 
strued so as to deprive the General Assembly of said powers. Such 
provisions are construed not to destroy or weaken the power of the 
General Assembly in its necessary control over the subordinate divisions 
of the State Government, but to prevent cumbering the statute books 
with a mass of purely private and local legislation." 

The act construed in Brown v.  C m r s . ,  173 N .  C., 600, was obviously 
intended to create a taxing district for road purposes, and the power of 
the Legislature to enact it was upheld. This case was affirmed in Mills 
v. Comrs., 175 N. C., 215; Parvin v.  Comrs., 177 N. C., 508; Comrs. v. 
Pruden, 178 N. C., 394; Martin County v.  Bank, 178 N .  C., 26; Comrs. 
v. Bank,  178 N.  C., 170. See, also, Board of Trustees v. Webb, 155 
N. C., 379. I n  the Guilford act the manifest purpose is to create a 
taxing district for school purposes. I n  such case the'constitutional pro- 
hibition does not apply, but it has been applied when the Legislature 
undertook by special act to establish school districts and to prescribe 
their boundaries. Trustees v. T m t  Co., 181 N .  C., 306; Sechrist v. 
Comrs., ibid., 511; Robinson v. Comrs., 182 N. C., 590. 

Since the general power of the Legislature to create a taxing district 
and to fix its boundaries is neither denied nor impaired by the constitu- 
tional amendment, Art. 11, sec. 29 ; since the school districts are retained 
with their former boundaries, and since the powers of the school com- 
mittee in  each district are unchanged, and the organization of the schools 
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is not affected, we conclude that the act under which ;he election was 
held is not in conflict with Art. 11, sec. 29, of the Constitution. 

2. I s  the act under which the election was held in conflict with Art. 
VII, see 7, of the Constitution? The plaintiff contend!; that the voters 
of the districts in ~vhich no tax has been levied are t a x d  without their 
consent and required to bear a portion of the burden imposed upon the 
common fund for the payment of obligations outstanding against the 
districts in which bonds have been issued. while the defendant contends 
that the creation of the tax district mas a matter within the Dower of the 
Lcgislaturc. and that the validity of the act creating such district is not 
impaired by the failure to extend to all the voters mitlin the territory 
an opportunity to approve or disapprove the tax. For  the sake of clear- 
ness, it may be well, in the first place, to refer to former decisions of 
the Court with respect to the consolidation of school cistricts. C. S., 
5530, provides that upon a written request of the committee or trustees 
of any special tax district, the county board of education may enlarge 
the boundaries of any tex district . . . so as to i x l u d e  anv con- 
tiguous territory, and in case a majority of the qualified voters of such 
new territory shall vote in favor of a special tax of the srme rate as that 
levied in  the special tax district, the new territory shall be added to 
and bccome a par t  of the special tax district. I n  Paschal v. Johnson, 
183 N, C., 132, it was suggested that the question of combining a specia; 
taxing district with nonspecial taxing territory should be considered 
and dcalt with as an enlargement of districts under this section; and in  
Perry v. Comrs., 183 N.  C., 387, and in flicks v. Conzrs., 183 N .  C., 
394, it has been held that the consolidation of a taxing district and a 
nontaxing district could not legally be effected without the approval of 
the qualified vo.ters in the proposed new territory. , is  me have at- 
tempted to show these decisiojis do not determine the question presented 
in the instant case, because there is no attempted consslidation of the 
various school districts within the territory embraced in the Guilford 
act. I n  R i d d k  21. Cumberland, 180 N. C., 321, i t  appears that an elec- 
tion was held for the purpose of consolidating all the-school districts in 
Gray's Creek Township, in which there were two spezial taxing and 
three nonspecial taxing districts. I t  was understood at the election 
that if a majority of the qualified voters favored the ccmolidation, the 
tax, and the sale of bonds, the existing tax in  the two special taxing 
districts should automatically cease. I n  affirming a jud~ment  declaring 
the election valid, Walker, J., discussing the question, said: "There is 
nothing in the contention that a separate election should have been held 
in  the territory not embraced in  the old district, as thitt territory was 
consolidated with them into one school district, and the election was 
ordered to be held in the new territory, to be known as Gray's Creek 
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Township. The entire township was to be established as a single school 
district, and the vote was to be taken accordingly. Those of the town- 
ship who did not reside in the former school tax districts were as much 
entitled to vote freely and unreservedly upon the question as those who 
did. . . . There was not, even 'in effect,' anything done which dis- 
criminates against those in the three districts untaxed under the former 
law, nor which allowed those in the two taxed districts to levy a tax 
upon those in the other districts, which they themselves did not have to 
pay." This decision is in accord with the recognized authorities. 

Section 4 of the Guilford act is as follows: "That if a majority of 
the qualified electors favor the additional school tax, then it shall operate 
to repeal all local school taxes heretofore voted by local tax districts and 
special charter districts: Provided, that all indebtedness, bonded and 
otherwise, of the special tax districts and special charter districts in  said 
territory shall be assumed by the county board of education and the 
indebtedness and the interest and sinking fund on bonds shall be paid 
out of the revenue derived from the additional school tax levied under 
this act." The clause preceding the proviso is substantially identical 
with the stipulation which had a material bearing in the Riddle case- 
that if the proposed tax should be voted the existing tax should auto- 
matically cease. The instant question, therefore, is this, What is the 
effect of the proviso in section 42 

Art. QII,  see. 7, of the Constitution is as follows : "No county, city, 
town, or other municipal corporation shall contract any debt, pledge its 
faith, or loan its credit, nor shall any tax be levied or collected by any 
officers of the same except for the necessary expenses thereof, unless by 
a vote of the majority of the qualified voters therein." 

I n  view of this constitutional provision, can the creation of the taxing 
district be sustained without affording the voters of the nontaxing dis- 
tricts an opportunity to vote on the question? I f  the Guilford act had 
provided for the consolidation of all the school districts, the decision in 
the Perry and Hicks cases, supra, would have been controlling; but in 
the creation of a taxing district the Legislature has plenary power to fix 
the boundaries without regard to the question of approval or disapproval 
by the qualified voters. When the boundaries are thus prescribed, a 
majority of the qualified voters residing in the taxing territory may de- 
termine the question of levying a tax and issuing bonds, even when the 
tax, as in  this case, is not, in  the constitutional sense, a necessary expense. 
The principle is analogous to that of an extension of the boundaries of a 
municipal corporation in  which the annexed territory must share the 
burdens of the entire municipality (Dillon on Municipal Corporations, 
vol. 1, see. 106), or to the extension of the boundaries of a county, by 

23-184 
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means of which the inhabitants of the new territory may be taxed, not 
only to pay their proportionate part of the existing indebtedness of 
the county from which the new territory is taken, when such liability is 
retained by legislative action, but the indebtedness likewise of the county 
to which it is annexed, unless otherwise provided, whether then existing 
or thereafter contracted. That is, tax districts may be created without 
special regard to the will, wish, or convenience of the people who inhabit 
them. Dare v. Currituck, 95 N. C., 190; 8. c. ( C u r r i t ~ c k  v. Dare) ,  79 
N.  C., 566; Comrs. v. Bullard, 69 N .  C., 18; 28 Cyc., 135-220 et seq. 

The authorities in this jurisdiction support the defendants' contention 
that the nontaxing school districts cannot enjoin the levy of the proposed 
tax on the ground that the act under which the election was held is in  
conflict with Art. VI I ,  sec. 7, of the Constitution. 

3. The plaintiff's final contention is that the act under discussion was 
enacted in violation of Art. I, see. 10, of the Constitution of the United 
States; or, specifically, that the legal effect of section 4 is to impair the 
obligation of contracts entered into by the governing bodies of the 
bonded districts and the holders of the unpaid bonds. "No state shall 
. . , pass any law impairing the obligation of contracts." But the 
question whether this provision has been infringed is not open to the 
plaintiff. H e  is not a creditor of either of the school districts; he holds 
none of the bonds. When the legal or equitable right3 of a party are 
not involved, he cannot be heard to complain as an abstract proposition 
that the obligation of a contract between others is impaired. I n  Wil- 
liams v. Eggleston, 170 U. S., 309, Mr. Justice Brewer said: "The 
parties to a contract are the ones to complain of its breach, and if they 
are satisfied with the disposition which has been made of it, and of all 
claims under it, a third party has no right to insist that i t  has been 
broken." And in  Hooker v. Burr,  194 U.  S., 422, Mr.  Justice Peckham 
observed: "We have lately held (therein following a long line of 
authorities) that a party insisting upon the invalidity of a statute, as 
violating any constitutional provision, must show that he may be injured 
by the unconstitutional law before the courts will licken to his com- 
plaint." Furthermore, provision is made for payment of the indebted- 
ness, bonded and otherwise, of the taxing districts by the new taxing dis- 
trict (section 4), and it has been held that a statute which authorizes 
or requires a new taxing district to assume and pay the debts and obliga- 
tions of the old district does not thereby impair the obligation of the 
existing contracts. 10 Fed. Sts., Anno., 2d Ed., 993, 994, and cases 
cited. The debts contracted are not extinguished, and the rights of the 
creditors are amply protected. Broadfoot v. Fayettei)ille, 124 N.  C., 
478. 
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After a careful and deliberate consideration of the record and the 
argument of counsel, we hold that the judgment of the Superior Court 
should be 

Affirmed. 

STACY, J., concurring in result : I f  all the school districts of Guilford 
County (exclusive of those in  High Point Township and the city of 
Greensboro) wish to pool their resources by levying a uniform tax, 
throughout the entire territory, for the support and maintenance of all 
the schools in the respective districts, and thus equalize the educational 
advantages and opportunities in the different sections of the county, 
there would seem to be no constitutional barrier to such a course, where, 
as in the present case, it has been sanctioned and approved, under legis- 
lative authority, by a favorable vote of all the people affected. I n  
principle, this is not unlike the levy of a State tax for the purpose of 
creating a "State Public School Fund," and a "Special Building Fund," 
to be used, in each instance, as an equalizing fund, and to be apportioned 
among the different counties of the State, as provided by Public Laws 
1921, chs. 146 and 147, respectively. Lacy v. Bank, 183 N.  C., 373; 
Board of Educatim v. Comrs., 182 N.  C., 571. 

I t  will be observed that the act of the Legislature in  question is not 
in conflict with Art. 11, sec. 29, of the Constitution, for i t  nowhere under- 
takes to establish a new school district or to change the lines of any of 
the old districts already existing. Burney v. Comrs., ante, 274. I n  re 
Harris, 183 N .  C., 633. Further, i t  will be noted that the districts to 
be benefited, taken in  their entirety, are coterminous with the territory 
to be taxed. Hill v. Lenoir County, 176 N.  C., 572; Hood v. Suttm, 
175 N.  C., 100; Faison v. Cows., 171 N.  C., 415; Keith v. Lackhart, 
171 N.  C., 459. 

The question as to whether the creditors of the respective school dis- 
tricts could insist upon the original tax levies in said districts is not 
before us for decision. Smith v. Comrs., 182 N.  0., 149, and cases 
there cited. But, from what is now apparent, i t  would seem that the 
full equivalent of said original tax levies, if not more, has been provided 
by the one uniform levy throughout the enlarged taxing territory. Port 
of Mobile v. Watson, 116 U. S., 289 (29 L. Ed., 620). 

For  these reasons, I concur in the result. 
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EFLAKD HOSIERY MILLS V. WALKER D. HINES, DIRECTOR GENERAL 
O F  RAILROADS. 

(Filed 8 November, 1922.) 

Refusal of ShipmentCarriers of Goods-Railroads-(~omrnercsBills 
of Lading-Order, Notify-Interstate C o m m e r c ~ S ~ ~ r a g e O p t i o n s  
-Negligence-Public Warehouses. 

By accepting a bill of lading from the initial carriel of an interstate 
shipment of goods, approved by the Interstate Commerce Commission 
under the authority of Congress, the consignor becomes bound by its 
terms; and where, upon an interstate shipment "to order notify," the 
person to be notified has refused it, and the consignor has been duly noti- 
fied, the exercise of the option given in the bill of lading to store the goods 
in a public warehouse without liability, releases the railroad from all 
liability, either as a common carrier or warehouseman, and the destruc- 
tion by fire of the goods while thus stored cannot be considered as its 
negligence, or permit recovery against the initial carri?r, in the line of 
transportation, under the Carmack (now Cummins) Amendment. 

APPEAL by defendant from Kerr, J., a t  May Term, 1922, of ORANQE. 
The plaintiff alleges that i t  delivered to the defendant, a t  Efland, 

N. C., in October and November, 1918, five consignments of hosiery for 
transportation to Lykens, Pa .  That the shipments were consigned to 
plaintiff, "order notify Enterprise Hosiery Mills, Lyktms, Pa.," which 
is on the Pennsylvania Railroad, and that uniform "order notify" 
through bills of lading were issued covering said shipments. The goods 
arrived at  their destination, and the Enterprise Hogiery Mills was 
notified and refused to accept the same; the goods were thereafter placed 
in storage with Leeds Storage Warehouse, at  Willianisport, Pennsyl- 
vania, and plaintiff notified that the goods were placed in storage. 

The plaintiff, on or about 1 March, 1919, sent to the agent of Penn- 
sylvania Railroad Company, at  Williamsport, Pa., the original "order 
notify" bills of lading, with instructions to reship said goods to Eliza- 
bethville, Pa.  That the goods were not reshipped in  accordance with 
these instructions until 10 March, 1919, and that in the meantime, and 
an 6 March, they were damaged by fire which occurred a t  the w a r e  
house. 

The defendant answered and admitted the shipment of the goods, the 
refusal of the Enterprise Hosiery Mills to receive the same, the giving 
of notice of nondelivery to plaintiff, the placing of the goods in a public 
storage warehouse, and notice to plaintiff of the same. 

The defendant pleaded the contracts of shipment as evidenced by the 
bills of lading, and alleged that he had completed his contracts of ship- 
ment by transporting the goods to the point of destin:ttion, delivering 
the same there, notifying Enterprise Hosiery Mills, and also notifying 



N. C.] FALL TERM, 1922. 357 

plaintiff, and thereafter placing said goods in  a public storage ware- 
house. i n  accordance with said contracts, and denied any liabilitv on 
accouht of the alleged damage by fire at  the warehouse, orValleged gegli- 
gence on account of any alleged delay in  reshipping said goods after 
surrender of the bills of lading bv  lai in tiff to the terminal carrier " " L  

and giving reshipping instructions to said terminal carrier and said 
warehouse company. 

There was a verdict for the plaintiff and judgment thereon, from 
which the defendant appealed. 

Gattis & Gattis for plaintiff. 
Parker & Long f o r  defendant. 

WALKER, J. The alleged cause of action arose during the period in 
which the railroads were operated by the United States Government, 
under the Director General, and this action is brought against the 
Director General of Railroads, operating Southern Railroad lines as the 
initial carrier. The plaintiff is seeking to hold the initial carrier liable 
for its alleged damages under the provisions of the Federal law known 
as the Carmack (now Cummins) Amendment. 

The defendant's second exception is to the refusal of the trial judge 
to dismiss this action as of nonsuit at  the conclusion of the plaintiff's 
evidence. His  third exception is to the refusal of the trial judge to 
dismiss this action as of nonsuit at the conclusion of all the evidence. 

Considering first these two exceptions, the facts in this case, as to the 
real question involved, are practically undisputed. The pleadings and 
all of the evidence show that the several shipments of goods were made 
by the plaintiff at  Efland, E. C., consigned to itself at  Lykens, Pa., 
"order notify Enterprise Hosiery Mills, Lykens, Pa." That said ship- 
ments were interstate, and that "order notify bills of lading" were issued 
covering each of the shipments, and that all the goods were delivered 
at  Lykens, Pa., and the Enterprise Hosiery Mills promptly notified of 
the arrival, arid that it refused to receive or accept the goods, and i t  was 
further notified that unlcss the goods were removed within thirty days 
same would be placed in public storage. That thereupon the plaintiff 
was notified that thc Enterprise Hosiery Mills had refused to accept the 
goods, and that the same were being placed in public storage as refused 
goods. That after the goods were held at Lykens, Pa., for thirty days, 
they were forwarded to Williamsport, Pa., and placed in a public storage 
warehouse, and plaintiff ~ 7 a s  notified that the goods were in storage and 
that he would have to pay freight and storage charges and surrender the 
original "order notify bills of lading'' before the goods would be released. 
That plaintiff first placed the bills of lading with the agent of defendant 
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at Efland, N. C., and was later requested by the agent of the Pennsyl- 
vania Railroad a t  Williabsport to forward bills of lading to that office, 
which was done, the said bills being received by the agent at  Williams- 
port on 1 March, 1919. 

I t  appears that the contracts entered into by the defendant, operating 
the Southern Railway lines, as the initial carrier, and the plaintiff, as 
evidenced by the five bills of lading, were fully complied with by the 
defendant and his connecting carriers, in  that all of the goods were 
delivered at  Lykens, Pa., notice duly given of their r~rrival, and that 
they were refused by the plaintiff, and thereafter placed in public 
storage in full conformity with the said contracts of carriage or bills 
of lading. 

Section 5 of the several bills of lading was specific~lly pleaded, and 
the bills of lading introduced in  evidence, section 5 heing as follows: 
"Sec. 5. Property not removed by the party entitled to receive it 
within 48 hours (exclusive of legal holidays) after notice of its arrival 
has been duly sent or given may be kept in car, depot, or place of deliv- 
ery of the carrier or warehouse, subject to reasonable charge for storage 
and to carrier's responsibility as warehouseman mly ,  or may be, at  the 
option of the carrier, removed to and stored in  a public or licensed w a r e  
home, at  the cost of the owner, and there held at  the owner's risk and 
without liability on the part of the carrier and subject to a lien for all 
freight and other lawful charges, including a reasonable charge for 
storage." 

I n  the case of Booth v. N. Y .  Central Railway Co., where an inter- 
state shipment of box shooks were placed in a public storage warehouse, 
the Supreme Court of Vermont, in construing that part of the bill of 
lading quoted above, says: "By the terms of the contrsct, if the shooks 
were not removed by the party entitled to receive them within the time 
specified, two courses were open to the defendant; the shooks could be 
kept in the place named in the bill of lading, subject to responsibility 
as warehouseman only; or they could be removed to and stored in a 
public or licensed warehouse, in which case they would be held without 
liability on the part of the defendant." Booth v. N Y. C. R. Co., 
Atlantic Reporter, vol. 112, pp. 894-806. 

There can be no reasonable contention, upon the e ate rial facts of 
this case, that the duty of the defendant as carrier and warehouseman 
had not terminated. The duty as carrier ended certainly at  the expira- 
tion of 48 hours after the arrival of the goods at  their destination and 
notice was given of their arrival. I f  the terminal carr er had retained 
the goods in its possession, then, according to the earlier authorities, it 
would have been liable as warehouseman only, but the defendant, as the 
initial carrier, would not be liable as warehouseman, for it was said in 
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those cases: "Where the liability of a connecting carrier as such has 
ceased, and i t  has assumed the status of a warehouseman, the amend- 
ment (the Carmack Amendment) does not make the initial carrier - - 

liable for any subsequent loss or damage to goods so held." Note: Ann. 
Cas. 1915 B, p. 85, citing Milling Co. v.  R. R., 91 Kansas, 783; R. R. 
Co. v. Milling Co., 63 S. E., 415. 

The terminal carrier. in accordance with the contracts of carriage, 
after the goods were refused, and after they were held for a periodvof 
30 days, removed the same to and stored them in a public warehouse, 
where, under the bills of lading constituting the contracts of carriage, 
they were held at  the owner's risk and without liability on the part of 
the carrier. I t  is said in R. C. L., p. 763, see. 229:  "So long as a 
carrier has the custody of the goods, although there has been a construc- 
tive delivery which exempts him from liability as a carrier, there super- 
venes upon the original carriage contract, by implication of law, a duty, 
as bailee or warehouseman, to take ordinary care of the property. But 
while in no case is the carrier justified in abandoning the goods, or in 
negligently exposing them to injury, it seems generally to be recognized 
bv the authorities that the law enables him to terminate the relation 
and so exempt himself from responsibility, by giving him the right to 
warehouse the goods" (as stipulated in the contracts, that is, to place 
them in a public warehouse, when he is released from further liability 
for the same). This is a most just and reasonable provision, because 
the consignee has refused to take the goods, and they are, therefore, left 
in the possession of defendant by no fault of his. The plaintiff, or 
consignor, knew what the consequences would be, as he accepted the 
bills of lading, and thereby assented to the contracts of carriage ex- 
pressed therein, and must be held as bound by their terms. One of the 
terms is what we have quoted above as to the right of the carrier to 
store the goods in his own car, warehouse, or place of delivery, subject 
to his responsibility as warehouseman, "or (they) may be, at  the option 
of the carrier, removed to and stored in a public or licensed warehouse, 
at the cost of the owner, and there held at  the owner's risk and without 
liability on the part of the carrier, and subject to a lien for all freight 
and other lawful charges, including a reasonable charge for storage." 
"When that is done," it is further said in 4 R. C. L., supra, "he is no 
longer liable in any respect, and if they are subsequently lost by the 
negligence of the warehouseman the carrier is not liable.'' 

We may as well pause here to state, in its proper connection, that the 
"uniform order bills of lading," under which the goods were shipped by 
the plaintiff over the line of the Southern Railway Company, then in 
charge of the Director General, was that which was prescribed by the 
Interstate Commerce Commission, and the conditions and terms under 
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which the shipments were made, as written therein or thereon, are those 
accepted, approved, and adopted by said commission, under its power 
to do so, derived from the acts of Congress, and they are therefore the 
lawful contracts and valid bills of lading under which the carriage was 
undertaken by the defendant. 

Resuming the discussion of the case where we left off to explain the 
bills of lading, we may now say that there was some delay on the part  
of the plaintiff as to the surrender of its bills of lading, as the evidence 
indicates, but it finally surrendered these bills of lading to the agent of 
the first carrier in the connecting line, as plaintiff reqlired to be done 
by its letter of 27 February, 1919. On 1 March, 1919, giving instruc- 
tions a t  the same time to the warehouse and to the agent of the Pennsyl- 
vania Railroad to ship all of these goods to the Enierprise Hosiery 
Mills, Elizabethville, Pa.  

The plaintiff alleges that the delay of the agent of t i e  Pennsylvania 
Railroad, or the warehouse, or both, to reship these goods before the fire 
occurred at  the warehouse on 6 March, constitutes actionable negligence 
of the defendant, as the initial carrier, under the original bills of lading. 
The defendant says that this is not true, as the obligation of the initial 
carrier had long since been discharged, and the original shipment of the 
goods, and the delivery thereof, had been fully completed when the same 
were placed in public storage, and plaintiff had fully ratified and 
affirmed said acts, and on his own responsibility had ascumed control of 
the said goods, and had surrenderrd the original bills of lading, and had 
instructed the reshipment of said goods from Williamsport, Pa. ,  to 
Elizabethville, Pa., and if the delay of six days, as alleged, should be 
actionable negligence which mould entitle plaintiff to recover, i t  was 
not the actionable negligence of the defendant, or the Southern Railway 
Company, but that of the Pennsylvania Railroad, or the public ware- 
house, or both, and plaintiff, for any such default as alleged by him, 
could have no right of action or cause of action againct the defendant - - 
or the Southern Railway Company, and this, according to the undis- 
puted facts, is the correct position and must control in tl is case, as there 
Was no culpable or actionable wrong done by the defendant, or the said 
railway company, they having been discharged by the w r y  terms of the 
bills of lading of all liability after conlpliance with the directions given 
therein, namely, the carrier, could deliver the goods, at  his option, to 
the public  areho house for the purposp of being stored therein at  the 
owner's risk and cost, and vithont any further liabilitj of the carrier, 
subject, however, to a lien for all freight and other lawful charges, 
including a reasonable charge for storage. 

The cburt misconstrued the terms of the contracts, as stated in  the 
sereraI bills of lading, and consequently misapplied the law to the 
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material questions involved in the case. I t  follows, without making 
more particular reference to them, that the court erred in  not applying 
the law to the facts, as we have already stated it, and as requested by the 
defendant to do. I t  was not negligence on the part of the defendant to 
store the goods in the public warehouse, for this was expressly allowed 
by the contracts of carriage, and when they were stored the defendant's 
liability for them was terminated. 

The plaintiff contends that the carrier's liability, as such, did not 
cease when the goods had arrived a t  their destination, and the consignee 
duly notified of their arrival and given the full time allowed for the 
removal of them, but we think this is a clear misapprehension of the 
authorities upon which it relies in support of the contention. The 
court merely held that the storage of the goods after they had reached 
their destination was a part of their transportation, and not that the 
company's liability after the goods had been stored by it, at  the end of 
the journey, should change the liability of the company from that of 
warehouseman to that of carrier under the act of Congress, but simply 
that "transportation" should include storage as warehouseman, with 
the ordinary liability incident to it, and the cases cited by the plaintiff 
establish this to be the manifest purpose and intent of the statute, as a 
careful reading of them will show. 34 St. at  Large, 584, ch. 3591; 
Comp. St., 1913, par. 8563; Cleveland C. C. CG St. Louis R. R. Co. v. 
Dettleback, 239 U. S., 588, and Southern. Rwy. Co. v .  Prescott, 240 
U. S., 632. I t  is the duty of the carrier to store the goods, as a part of 
the "transportation," but his liability is that of warehouseman and not 
of carrier, as will clearly appear from the construction of the act by the 
Court in the cases cited. 

But the defendant did not store the goods in the public warehouse as 
a part of the transportation, hut under and by virtue of the express 
stipulation of the bills of lading, authorizing the carrier to do so, not 
in his own warehouse, as ordinarily done, but in a public warehouse, and 
this stipulation, which was approved by the Interstate Commerce Com- 
mission, providing for immunity from further liability in any respect 
when the goods are so stored, the courts have held to be valid and bind- 
ing on the shipper, as we have seen. 

There are other serious questions raised by the defendant, but we do 
not deem it essential to discuss them, as those discussed are quite suffi- 
cient to dispose of the appeal. 

The court should have granted the defendant's motion to dismiss as 
of nonsuit, and in  failing to do so, as the material facts, which go 
directly and conclusively to the defendant's liability, clearly negative 
the same, there was error. 

Reversed. 



362 I N  THE SUPREME COURT. [I84 

WILLIAM J. WAGONER v. B. B. SAINTSIPJG. 

(Filed 8 November, 1922.) 

Appeal and Error-Case Agreed-PartieHonsenth.ocedure. 
Where all of the proper or necessary parties having :in interest in the 

lands sought to be conveyed by s deed, the sufficiency of which is attacked 
in a case agreed, are not parties to the action or the a,:reement, but the 
Superior Court judge has rendered judgment, from which an appeal has 
been taken, the case on appeal may he retained in the Supreme Court for 
a reasonable time, or remanded, as the parties may elect, to afford those 
who have not consented an opportunity to consent to the facts as at  
present presented, or to change or modify them as they may all agree, 
or take such steps for .the complete determination of the case as may be 
in accordance with the law and the course and practice of the court. 

APPEAL by defendant from Harding, J., at July Term, 1922, of 
DAWDSON. 

Raper & Raper for plaintiff. 
J.  R. McCrary for defendant. 

WALKER, J. This is a controversy without action, submitted to the 
Superior Court upon facts to which the parties have agreed. I t  comes 
here for the purpose of determining whether the plain~iff can make a 
good and indefeasible title to the defendant for the land described in 
the submission, and this involves a construction of the will of Jacob 
Wagoner, deceased. But the living daughters of Jaco l~  Wagoner, and 
the heirs of such as have died, are necessary, or, at  least, proper parties 
to the controversy in order to a complete determination of the question 
raised. 

The matter as now presented is not substantially unlike that upon 
which the case of Brinson v. NcCofter, 181 N.  C., 482, %as decided, and 
in which this Court ordered certain parties to be brought in; That was 
a case stated on agreed facts, and the order of this Court mas as follows: 
"This is an action to settle the title to a tract of land, wbmitted upon 
an agreed statement of facts, and it appearing that thwe cannot be a 
complete determination of the rights of the parties in the absence of 
the heirs of Ellis H. Pickles, it is ordered that the cause be remanded 
to the Superior Court in  order that the said heirs be rnade parties to 
this action with the right to plead." 

We do not pursue that course entirely nor do we compel the persons 
we have designated as proper or necessary parties to be brought in 
against their will ( in  invitum), but merely afford them the opportunity 
of coming in by consent and joining in the submission of the contro- 
versy upon the facts as they are now stated, or if the parties and inter- 
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ested persons are so advised and agree, upon a new state of facts, or 
such facts additional to those already agreed upon, as may meet with 
the consent of the parties, the case may be submitted to the judge again, 
if found to be necessary, and the parties so agree, for his decision, or 
such other and further proceedings may be had as may be in  accordance 
with the law and the course and practice of the court. 

Upon a somewhat similar question, the Court said, in Waters v. Boyd, 
179 N. C., 180-181: "Whether the fee passed out of the grantor to 
Nancy E. Waters at  all depends upon the exact wording of the deed, and 
whether, if she took only a life estate (which is nowhere alleged), the 
language in the warranty can be construed as a conveyance of the 
remainder to the two children are matters which cannot be adjudicated 
unless the deed was before the court nor, in the absence, as parties to 
this action, of the heirs of the grantor in the deed to her. There is 
such a defect of parties and of allegations, and in  the affidavit of sub- 
mission, that the judgment in any aspect is erroneous, and must be set 
aside. Being a consent proceedings, the court could not have directed 
additional parties or statement of facts to be made in invitum to cure 
the defect. On the record, this is simply a moot question on which the 
opinion of the Court is asked, but on such i t  will not render its deci- 
sion," citing Bates v. Glly, 6 5  N. C., 232; Millikan v. Fox, 84 N. C., 
107. 

The case will be remanded, but if i t  is so agreed, and is found to be 
feasible, the new parties may be added and the necessary amendments 
to the case may be made in this Court, and for this purpose the case may 
be retained here for a reasonable time, or remanded, as the parties may 
elect. 

Remanded. 

R.  L. RIEHSON v. CAROLINA S T E E L  AND I R O N  COMPANY. 

(Filed 8 November, 1922.) 

1. Appeal and Error-Evidence-Trials-Prejudice. 
The admission of evidence upon the trial, if erroneous, must be of such 

character, in  relation to the subject-matter of the action, as to work 
prejudice in the consideration of the jury to the appellant's rights, and 
not so unimportant, in connection with the other pertinent evidence on 
the subject, that the jury could not have reasonably been misled into 
rendering a verdict that they would not otherwise have given. 

8. Sam-Employer and EmployesMaster and S e r v a n t s a f e  Place to 
Work-Safe Appliances--Custom. 

In an action by an employee of a steel and iron works company to 
recover damages for a personal injury alleged to have been negligently 
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inflicted by the failure of the defendant to furnish a reasonably safe place 
to work, and reasonably safe appliances therefor, there was evidence that 
the plaintiff, while engaged in his duty, was cutting iron by the use of an 
acetylene torch, in front of an opening in the factory building through 
which other employees were conveying, by means of an overhead trolley, 
beams or pieces of iron with only one chain encircling I hem, when more 
chains should have been used for safety, and further, by using a hook for 
the purpose of fastening the loop together that was improper and unsafe, 
etc. The injury was caused by the slipping of the iron within the encirc- 
ling chain, which fell upon the plaintiff a t  work below: Held, the testi- 
mony of a witness that the defendant was using only one chain, "only 
custom I know," while insufficient to shom a general custom, was not 
reversible error to the defendant's prejudice, the obvious meaning being, 
in its relation with the other evidence, that the defendant had used only 
one chain in moving the trolley from place to place when carrying the 
beams or pieces of iron, a t  the times he had observed it. 

8. appeal and Error-Instructions-Employer and Employe+Master 
and Servanth 'egligence.  

Where the principle of a primary or nondelegable duty of an employer 
to furnish his employees a reasonably safe place to work, and reasonably 
safe appliances therefor, is involved in an action, wherein the plaintiff 
has been ipjured by the alleged negligent acts of his fellow-servants, the 
instructions of the judge substantially stating the correct principle to the 
jury, when given a fair and reasonable interpretation as a whole, as they 
should be, are sufficient, and so considered, no reversible error is  therein 
found on the appeal in this case. 

APPEAL by defendant from Long, J., at  March Term, 1922, of 
GUILFORD. 

This was a civil action, brought by the plaintiff to rcaover damages 
for personal injuries alleged to have been caused by the negligence of 
defendant, or i ts  agents, while the plaintiff was in the employ of the 
defendant. 

There was evidence on the par t  of the plaintiff tending to shom that  
he was employed by the defendant, the  Carolina Steel and I ron  Com- 
pany, on 24 June,  1920, and tras a t  the  time engaged in  the perform- 
ance of h is  work-that of an  acetylene torch operator, welding and 
cutting iron of various kinds nsed in  construction work; that  he was 
engaged a t  the time of his  in jury  in  the building or factory of the 
defendant; that  this factory was a large building; that  i e  was cutting 
pieces of iron into various lengths with his torch, perfor n ing  his work 
in  front  of a large door or entrance to said building. That  in said 
building thcre was an overhead trolley-way, used for carrying irorl of 
various kinds from the building out through the door, in ^rant of which 
he  was engaged a t  the time of his injury. That  other employees of the 
company, wishing to  remove a number of beams, or  pieces of iron, f rom 
the building, had wrapped around them a chain, or  chains, fastened to 
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said trolley, or run-way, and had hoisted them for the purpose of carry- 
ing them out through said door into the yard beyond. That as they 
were carrying said pieces of iron along by the overhead trolley, and as 
the same passed over the plaintiff, the chain or chains slipped and 
slackened, causing the ends of the long pieces of iron to fall or slip 
down upon the plaintiff's back, he being at work upon the ground and 
immediately underneath the overhead trolley, in front of the door. 
That he was knocked down, his back and spine hurt, and he suffered 
permanent injury. 

There was evidence tending to show that there was no negligence on 
the part of the defendant or its agents; that the method for moving the 
iron approved and in general use was the one adopted by the defendant, 
and that if there was negligence on the part of defendant, the plaintiff 
was guilty of contributory negligence in placing himself in a dangerous 
position, under the trolley line, and in front of the door that was being 
constantly used. The defendant further set up the defense that the 
negligence, if any, was that of a fellow-servant. 

There was evidence of the plaintiff, by the witness C. A. Walters, as 
follows: "I was in the shop on the morning Mr. Rierson was injured. 
I didn't see the angle irons when they fell. I saw them when he pulled 
them up, and saw them take Mr. Rierson from under them, and saw 
them immediately after they fell. I noticed the chain which was 
around them. I t  was a chain the hook of which was square, and was 
too large to go through the link and they hooked it around the link. 
They had been using that chain to my knowledge ever since I had been 
there at  work for them, and had been using it for that purpose. I 
knew i t  had been slipping before and spilling loads. The method that 
is approved and in general use in plants like that of defendant for 
moving loads like the one that fell is to use two chains. They always 
used two chains where I worked. They have a large ring, and they 
have two chains fastened in that ring with a hook at the end of each 
chain. They take i t  out and put i t  around a load some six or eight 
feet apart, far  enough apart to give the load a balance and keep it from 
slumping. I know what kind of chains are approved and in general 
use in factories like this for the purpose of lifting loads like this was 
on the trolley system. They use a large chain with a hook on i t  that 
will fit down tight around the load, with a hook on i t  large enough to go 
around the whole chain, and the chains that are approved and in general 
use have rings in  them so that the hook can be put in the rings. The 
Carolina Steel and Iron Company, the defendant in this case, had two 
or three other chains. They had two or three there with rings in them. 
I had been there nearly three months before Mr. Rierson was hurt, and 
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to my knowledge they had been using this chain since then. I don't 
know how many times I have seen this chain slip, but I saw it slip 
sevcyal times." 

There was a verdict for the plaintiff and judgment thereon, from 
which defendant appealed. 

King, Sapp B King for plaintiff. 
Wilson & Frazier for defendant. 

WALKER, J. The defendant objected to testimony that there was a 
custom to use only one chain instead of two in moving material along 
the trolley, but when we examine the evidence relating to this question, 
we find that really what mas meant by the "custom," and what counsel 
denominated such in his questions to the witnesses was evidently con- 
sidered by the witness as equivalent to what was actually done on these 
several or numerous occasions, when he wiinessed the operations of the 
trolley in carrying material from one place to another. I f  the plaintiff 
was seeking to prove a general custom, and exception was properly taken 
to his effort in doing so, plaintiff's counsel were not sven moderately 
successful in showinn such a custom, and the witness, uho seemed to be 
very intelligent, a n d t o  understand the scope of the inquiry, when con- 
fined within its proper limits, gave an unobjectionable answer. For  
example, in answering the first question on this subject, ' ~ e  said : "Well, 
they were using only one chain; only custom I know." This can mean 
but one thing, and that is that defendant was using only one chain in 
moving the trolley from place to place when loaded with beams or pieces 
of iron. I f  evidence of the custom in operating the trolley was incom- 
petent, and there was any substantialevidenie of i t ,  we would not 
reverse upon such a slight, or rather attenuated departure from the true 
line of inquiry, when we can well see, from the answer3 of the witness, 
that it could not have worked injury to the defendant. We repeat what 
was said in Brewer v. Ring, 177 N .  C., 484: "Courts do not lightly 
grant reversals, or set aside verdicts upon grounds which show the 
alleged error to be harmless, or where the appellant coul3 have sustained 
no injury from it. There should be at leist something like a practical 
treatment of the motion to reverse, and i t  should not b 3  granted except 
to subserve the real ends of substantial justice. Hilliard on New Trials 
(2 ed.), secs. 1 to 7.  The motion should be meritorious and not based , , 

upon merely trivial errors committed manifestly wi.;hout prejudice. 
Reasons for attaching great importance to small and innocuous devia- 
tions from correct principles have long ceased to have that effect, and 
have become obsolete. The law will not now do a vain and useless thing." 
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8. v. Smith, 164 N .  C., 476. The sum and substance of what the plain- 
tiff, as his own witness said, and intended to say, was that defendant 
always used only one chain, when two chains were necessary to balance 
the trolley and prevent i t  from capsizing, as i t  did, and this assertion be- 
comes more reasonable if not shown conclusively to be a correct one, 
when there is evidence to show that such trolleys are approved and in 
general use in  other similar factories, and the only safe kind. But it 
would seem from the peculiar construction of the trolley and the uses 
to which i t  was applied that there should have been some contrivance 
to keep i t  on a balance, or in an upright position, so that it would not 
careen, or incline to one side, or lie over, and precipitate its load to the 
ground. If there was nothing to hold it straight, or on a level, just 
such a result as follows in this instance was the one most likely to ensue, 
just as a ship sailing on the wind is apt to get off its keel if there is no 
counteracting force applied to it. I t  was apparently a dangerous 
method of doing the kind of work the defendant was engaged in  at the 
time. 

Defendant complains that the judge did not follow the rule laid down 
in our cases as to the duty of the employee to his employer, and espe- 
cially as it relates to his primary obligation to use ordinary care in 
providing a reasonably, safe place to do his work, and reasonably safe 
and proper tools with which to do it. Smith v. R. R., 182 N. C., 296. 
But we think otherwise. I t  is an almost universal rule of the law that 
the charge of the judge must be taken as a connected whole; that is, i t  
must be considered and construed in its entirety, and not by the process 
of selecting one portion as the object of attack when, if i t  is viewed in 
the light of its relation to all that was said by the judge, a very different 
meaning would clearly be revealed. 

Applying this rule to the charge in question, his Honor gave the 
following instruction as embodying a principle applicable throughout 
the case, as i t  relates to the master's duty to exercise ordinary care, or 
not to be negligent, which itself means the absence of proper and com- 
mensurate care. H e  said : "The general rule is that those entering into 
the service of a common master become thereby engaged in a common 
service, and are common servants, and prima facie the common master 
is not liable for the negligence of one of his servants, which has resulted 
in an injury to a fellow-servant. There are, however, some duties 
which a master owes, as such, to a servant entering his employment. 
He owes the duty to provide such servant with a reasonably safe place 
to work in, having reference to the character of employment in which 
the servant is engaged. H e  also owes the duty of providing reasonably 
safe tools, appliances, and machinery for the accomplishment of the 
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work necessary to be done. H e  must exercise proper diligence in the 
employment of reasonably safe and competent men to perform their 
respective duties. I f  the master be neglectful i n  any of these matters, 
i t  is a neglect of a duty which he personally owes to h s employee, and 
if the employee suffers damage on account thereof, the master is liable. 
I f ,  instead of personally performing these obligations, the master en- 
gaged another to do them for him, he is liable for t h ~  neglect of that 
other, which, in such cases, is not the neglect of a fellow-servant, no 
matter what his position as to other matters, but is tke neglect of the 
master to do those things which it is the duty of the master to perform, 
as such." I t  will also be seen by a careful and intelligent consideration 
of the charge, such as the jury are suppos~d to have giren it, that his 
Honor, in other parts of the charge, clearly and explicitly stated that 
the obligation mas one of ordinary care in performing his duty to his 
servant, and not altogether an absolute duty, or one which may be per- 
formed regardless of the element of care. Narks v. Cotton Mills, 135 
N. C., 287, approved in S.  c., 135 N. C., 401. Having laid down this 
as the all-pervading rule, instead of the one imposing an  absolute duty 
in this respect, as supposed by the defendant, he prxeeded then to 
charge more particularly concerning the master's d ~ t y ,  as follows: 
"While the master is not held to the requirement of guaranteeing the 
safety of his workmen, or those engaged to work for him, i n  a factory 
of this kind, it is, nevertheless, his duty to provide for them reasonably 
safe tools and machinery, and a reasonably safe place to work, and to 
keep them in such condition as to afford reasonable protection, and this 
duty being one personally required of him, he may not delegate i t  to 
another and escape liability for damages, if neglect of duty by the latter 
proximately causes injury to the servant while in the performance of 
his duties." And, again, instructing the jury respecting the master's 
primary duties owing to his servant, he said: "There are, however, 
some duties which a master owes as such to a servant entering his em- 
ployment. H e  owes the duty to provide such servant with a reasonably 
safe place to work in, having reference to the character of employment 
in which the servant is engaged. H e  also owes the duty of providing 
reasonably safe tools, appliances, and machinery for the accomplishment 
of the work necessary to be done. H e  must exercise proper diligence 
in the employment of reasonably safe and competent men to perform 
their respective duties. I f  the master be neglectful in  any of these 
matters it is the neglect of a duty which he personally owes to his 
employee, and if the employee suffers damage on account thereof, the 
master is liable. I f  instead of personally performing these obligations 
the master engaged another to do them for him, he is liable for the 
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neglect of that other, which, in  such cases, is not the neglect of a fellow- 
servant, no matter what his position as to other matters, but is the neg- 
lect of the master to do those things which i t  is the duty of the master 
to perform, as such." 

I t  will be noted that his Honor uses a broad and sweeping expression 
(intended to cover and include every duty he had enumerated in the 
earlier portion of his charge) by the use of these terms : ((If the master 
be neglectful in any of these matters, i t  is the neglect of a duty owing 
to his serrant"; and, moreover, "the neglect is one he personally owes 
to him." I t  will be observed here that he repeated what he had formerly 
said in opening his charge, that the standard and measure of the mas- 
ter's liability is his neglect (or a failure to use ordinary care) as to any 
of those duties which he had recited, and he added that i t  would be such 
neglect as would impose liability upon him for any damage proximately 
caused by it. 

We must say, in justice to the court, that the charge was carefully 
prepared and delivered, and should receive from us not a too liberal 
nor yet a too restricted construction, but a fair and sensible one, or such 
a one as we must infer from the clearness of its language an intelligent 
jury fully understood. I f  we acted upon any other principle, we would 
violate one of the cardinal and most practical rules in the law govern- 
ing the granting of new trials, which is, in fact, but a corrolary from 
what we have already said of them, and which we may well repeat in 
substance. 

The foundation of the application for a new trial is the allegation of 
injustice, and the motion is for relief. Unless, therefore, some wrong 
has been suffered, there is nothing to be relieved against. The injury 
must be positive and tangible, not theoretical merely. For instance, 
the simple fact of defeat is in  no sense injurious, for it simply wounds 
the feelings or disappoints expectations. But this alone is not sufficient 
ground for a new trial. I t  does not necessarily involve loss of any kind, 
and without loss, or the probability of loss, there can be no new trial. 
The complaining party asks for redress, for the restoration of rights 
which have first been infringed and then taken away. There must be, 
then, a probability of repairing the injury, otherwise the interference 
of a court would be nugatory. There must be a reasonable prospect of 
placing the party who asks for a new trial in  a better position than the 
one which he occupies by the verdict. I f  he obtains a new trial he must 
incur additional expense, and if there is no corresponding benefit he is 
still the sufferer. Besides, courts are instituted to enfor'ce right and 
restrain wrong. Their time is too valuable for them to interpose their 
remedial power idly and to no purpose. They will only interfere, there- 
fore, when there is a prospect of ultimate benefit, and in a practical 
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sense, some wrong has  been done which calls f o r  redress. 3 G r a h a m  
a n d  W a t e r m a n  on N e w  Trials ,  1235; Hulse v. Brantley 110 N.  C., 134;  
Alexander v. Savings Bunk,  155 N.  C., 1 2 % ;  J f c X e e l  z .  Holloman, 163 
N. C., 132. See, also, Grice c. Ricks, 14 x. C., 62;  Gray v.  R. R., 167 
N. C., 433; Brewer v.  Ring, supra; S .  v .  Smith, supra. 

H a v i n g  fu l ly  a n d  carefully considered the  defendant 's exceptions, we  
a n d  t h a t  no e r ror  appears  i n  t h e  case. 

N o  error .  

T H E  McINTOSH GROCERY COMPANY v. L. C. NEWMAN. 

(Filed 15 November, 1922.) 

1. Execution-&hoses i n  Action--Common Law-Statutes. 
At common law, choses in  action were not subject to seizure and sale 

under final process of execution, and except and to the extent the same 
have been modified or changed by statute, this rule still prevails. 

2. Same--Equity-Fi. Pa.-Supplemental Proceedings. 
Except in case of attachment proceedings, wherein provision is made 

for exceptional and urgent cases, choses in action can only be made avail- 
able to the creditor by civil action in  the nature d a n  €quitable fl. fa., or 
by the statutory method of supplemental proceedings, both of which 
methods, in this jurisdiction and in proper instances, a re  still open to 
claimants. 

3. S a m e N e g o t i a b l e  Instruments-Nofes-Ba&s and  ]Banking-Collat- 
erals-Set-off. 

In  proceedings supplemental to execution, notes owned and held by the 
judgment debtor, or hypothecated as  collateral to his vwn notes made to 
a bank, a re  choses in  action, and the bank may apply them to the payment 
of i t s  own claims against the judgment debtor, i n  accordance with the 
terms of hypothecation, when the same have maturel,  and when not 
matured, and it has  a n  equitable right of set-off when the debtor is  in- 
solvent, to the extent necessary to  protect i ts  own interest, and, also, the 
right of application according to any contract i t  may hold which specifi- 
cally affects the property. 

A judgment creditor, in  pursuing the remedy allowed by our statutes 
i n  supplemental proceedings, C. S., 711 et seq., acquires no lien upon the 
choses in'action of the judgment debtor h~?ld by a bank as  collateral by 
the issuance of notice, this being shown by perusal of section 714, provid- 
ing for arrest and bond, on proper affidavit, etc. ; section 717, for a n  order 
of the judge, without arrest, for bidding the transfer of the judgment 
debtor's property, etc. ; section 723, for the appointment of a receiver, etc. 
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Same--Deposits. 
A bank may apply the deposits of its customer to the payment of his 

note after maturity, by way of set-off, unless some other creditor has  in  
the meantime acquired a superior right thereto in  some way recognized by 
the law; and a mere notice to the bank in proceedings supplemental to  
execution is insuflcient to deprive the bank of this right. 

Where it has been determined in proceedings supplemental to execution 
that  there a re  certain notes made payable to the judgment debtor, some 
of which he has hypothecated with a bank as  collateral to his own notes 
given thereto, a levy d the sheriff, by virtue of the writ therein, requir- 
ing that  the bank turn over and deliver to him all such of the collaterals 
as may be sufficient to satisfy the judgment in a certain amount, is  in- 
operative and ineffectual. 

Appeal and  E r r o r J u d w e n t F r q m e n t a r y  Appeal--Cost. 
Where the clerk of the Superior Court, in supplemental proceedings, has 

erroneously entered a n  order that  a bank holding certain collateral of the 
judgment debtor turn the same over to the sheriff to satisfy the execu- 
tion issued under the judgment, the finding of the Superior Court judge 
that  the facts were insufficient, and his setting aside the clerk's order and 
remanding the cause for further hearing and findings in  the proceedings, 
without prejudice to either party, is not such final judgment, or one in i t s  
nature final, a s  will admit of instant appeal to the Supreme Court, and 
the appeal therein will be dismissed, a t  appellant's cost. 

Same--Dismissal-Court's Discretion-Objection a n d  Exception. 
While i t  is  held in this case that  the appeal was premature and im- 

providently taken, the Supreme Court expresses its opinion on the excep 
tions presented in the record, the nature of the case rendering i t  desirable, 
under the authority of S. v. Yates, 183 N. C., 753, and other cases cited. 

APPEAL by plaintiff f r o m  Culvert, J., a t  September Term,  1922, of 
CRAVEN. 

T h i s  is  a proceeding supplemental  to  execution. F r o m  t h e  facts  
embodied i n  t h e  judgment  of t h e  clerk, i t  appears  t h a t  plaintiff h a d  
recovered judgment  against defendant  i n  Superior  Cour t  of said county 
f o r  $427.80 and  costs, and  caused same to be docketed i n  said county on 
20 December, 1921. T h a t  under  execution issued upon  said judgment  
the  sheriff of t h e  county at tempted to levy and  collect same on  defend- 
ant's bank deposit i n  t h e  Nat iona l  B a n k  of N e w  Bern,  a n d  holding said 
execution on  Monday, 17 Ju ly ,  1922, issued a n d  served o n  t h e  bank  a 
notice i n  t e rms  a s  follows : 

"That  under  and  by  v i r tue  of t h e  w r i t  of execution issued f r o m  t h e  
Superior  Cour t  of Craven County  i n  t h e  above entitled action, a n d  t o  
m e  issued, I have  a n d  d o  hereby levy u p o n  t h e  funds  of L. 0. Newman,  
on  deposit i n  t h e  said bank, a n d  a n y  a n d  a l l  debts o r  indebtedness due  
by said bank t o  t h e  said L. C. Newman.  
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GBOCERY Go. 2). NEWMAN. 

"You will further take notice that you are required Eereby to furnish 
to me, the undersigned sheriff of Craven County, statenent under oath 
of all such sums on deposit or due by you as said bank to the said L. 0. 
Newman, or to appear before the clerk of the Superior lJourt within ten 
days from the date and answer under oath touching and concerning such 
matters and things. 

"You are further notified and directed, under and Lly virtue of said 
writ, to forthwith turn over and deliver to me, the undersigned sheriff, 
all such sums as may be sufficient to satisfy said judgment in execution, 
in amount of $468.08." 

That at time of notice served defendant had a general bank deposit of 
$877.97; to closing hours of 17 July, there were checks drawn and paid 
on said deposit of $33.88. That at  said time the bank, among others, 
held the promissory note of defendant for $475, due and payable 18 
July, 1922, and at  said time held other notes of said defendant amount- 
ing from $2,000 to $3,000, and had collateral to secure such indebtedness 
as i t  matured to the nominal amount of $2,855, as to which the actual 
value or solvency of the parties has not been determined. That on 
19 July, on affidavit properly made, the clerk of the court entered an 
order requiring that the bookkeeper, an official of the bmk, and defend- 
ant appear before said clerk for examination on 28 July, 1922, touching 
the property of said Newman then held by the bank. 

Upon such examination it appeared that the judgment debtor had no 
visible or tangible property subject to execution. That, in addition to 
the $475 due 18 July, he owed the bank from $2,000 to $3,000, not yet 
matured, and secured by collateral in  the nominal sum of $2,855. That 
defendant also produced a list of notes and open accounts held by him 
other than those deposited with the bank as collateral, aggregating the 
nominal sum of $6,471.56. That i t  was not disclosed or made to appear 
on said examination what was the real value of the notes and accounts 
of judgment debtor, either those held by the bank or otherwise. 

Upon the facts as then presented of record, the clerk entered judgment 
as follows: "It is now ordered that the National Bank of New Bern 
turn over to the sheriff of Craven County the sum of :$877.97, less the 
amount of checks that had been drawn and presented against the said 
amount in the aggregate sum of $33.88. 

'(That the defendant Newman turn over to the sheriff of Craven 
County the notes enumerated in  the schedule of effects, to wit : the note of 
John Saunders for $900, secured by deed of trust; note of Roscoe Jones, 
$100, secured by deed of trust; note of Alec Henderson, $600, secured 
by deed of trust, and note of James Williams, $500, secured by deed of 
trust; note of Luke Brown, $500, and the book of account as follows, 
to wit: Schedule A. (These being among the notes held by the bank as 
collateral.) 
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"And that the sheriff proceed to collect the execution in  his hands i n  
this action by application of the sum from the National Bank, and by 
sale of the property above enumerated, or so much thereof as may be 
necessary as provided by law." 

To this order the National Bank excepted, and in so far  as the same 
affects its rights and interests, and appeals to the judge of the Superior 
Court. On consideration of the appeal, the court heard, in addition, 
the testimony of the cashier as to the value of the collateral deposited 
with the bank, and entered judgment as follows: 

"This matter coming on to be heard before his Honor, T. H. Calvert, 
judge, W. W. Griffin, cashier of the National Bank of New Bern, was 
called and testified as follows: 'That i t  was impossible to say at  this 
time that the notes, etc., deposited with said bank by defendant Newman 
as collateral security for said Newman's indebtedness to said bank was 
sufficient to secure and pay said indebtedness; that some of the notes 
were collectible and others incollectible; that said Newman's note for 
$475, and which was payable 18 July, 1922, was also signed by C. J. 
Bedell, and the same was charged by said bank to said Newman's 
account on 18 July, 1922.' 

'(The court finds the facts appearing are insufficient, the order of the 
clerk is set aside, and this cause remanded for further hearing and 
findings in the supplemental proceedings, without prejudice to either 
party. 

"This 7 September, 1922. THOMAS H. CALVERT, 
"Judge Presiding." 

Plaintiff thereupon excepted and appealed. 

Guion & Guion fw plaintiff. 
R. A. Nunn for National Bank of New Bern. 

HOKE, J. At  common law choses in action were not subject to seizure 
and sale under final process of execution, and the principle still prevails 
except and to the extent that the same has been modified or changed by 
statute. 

I n  this jurisdiction, and except in case of attachment proceedings 
wherein provision is made for exceptional and urgent cases, this kind 
of property can only be made available to the creditor by civil action in 
the nature of an equitable fi. fa. or by the statutory method of supple- 
mental proceedings, both of which remedies in proper instances are here 
still opcn to claimants. Boseman v. McQill, ante, 215; Bank v. Burns, 
109 N. C., 105; Iiancock v. Wooten, 107 N .  C., 9 ;  Monroe v. Lewald, 
107 3. C., 655; 6 Pomeroy Equity, secs. 871-877. 

On the facts presented, the property of the judgment debtor involved 
in this controversy are but choses in action as to which the bank has 
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the general right of appropriation to claims held by it against said 
defendant, where such elaims have matured and a right 3f set-off under 
recognized equitable principles when its debtor is insolvent, and to the 
extent required to protect its own interests, and with the additional 
right of application according to any contract i t  may hold which specifi- 
cally affects the property. Moore v. Trust Co., 178 N. c., 118; S. c. 
(Noo re  v. B a d ) ,  173 N. C., 180; Hodgin v. Bank, li34 N. C., 540; 
Hawes v. Blackwe71, 107 N. C., 196; 5 Cyc., 553; 3 A. & E., 827. 

I n  the instant case the judgment creditor is pursuing the statutory 
remedy of supplemental proceedings, C. S., ch. 12, art. 30, sec. 711 
e t  seq., and a perusal of this legislation and the authorities apposite 
will disclose that no lien arises to the creditor by the mere issuance of 
the notice. This will appear from the various provision'3 of the statute 
by which a lien may be secured and the remedy made effective for the 
application of this kind of property. 

Thus, in section 714, on proper affidavit the judgment debtor may be 
arrested and a bond required providing for his continled attendance 
and against any disposition of his property meantime in fraud or hin- 
drance of the proceedings. I n  section 717 it is provided that the court 
or judge may, by order and without arrest being had, forbid any transfer 
or other disposition or interference with the property of the judgment 
debtor not exempt from execution. And section 723 authorizes the 
appointment of a receiver in whom the title of the property shall vest 
from the date of the service of the restraining orders, if any have been 
made, and otherwise from the filing and rec?ording of appointment of 
the receiver. 
9 proper application of the rules and principles strlted is in full 

support of his Honor's judgment setting aside the order of the clerk 
and directing that further evidence be had affecting the rights of these 
parties. I t  clearly appearing that no intelligent or satisfactory dispo- 
sition of the cause can be made in the present condition of the record. 

As to the collateral held by the bank under a specific contract, it has 
the undoubted right to hold and apply the proceeds to its debts whenever 
realized on and required for their payment. As to the deposit of 
$877.97, less $33.88 checked out on 17 July, leaving a balance on that 
date of $844.09, no lien having been acquired by the nc~tice, the bank 
had the lawful right to apply the depogit, or so much as required, to the 
payment of its debt of $475 maturing on 18 July, and thill much of said 
fund is in no event available to the creditor. I n  reference to the re- 
mainder of the deposit, $844.09 minus $475, leaving a balalce of $369.09, 
the creditor having procured a restraining order of date, 39 July, served 
same day, and the bank having no specific lien on said deposit and, so 
far as now appears, there being no further debt presently due the bank, 
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the rights of the parties would seem to depend on the principles of 
equitable set-off, referred to and approved more especially in case of 
Moore v. Bank, 173 N .  C., 180; Hodgin v. Bank, 124 N .  C., 540. But  
further expression on this matter is reserved until a fuller disclosure 
of the pertinent facts is had pursuant to his Honor's order. 

While we have thus expressed our opinion on the exceptions p r e  
sented in  the record, a course sometimes pursued by the Court when the 
nature of the case renders i t  desirable, S.  v. Yates, 183 N.  C., 753-755; 
Gilbert v. Shingle Co., 167 N .  C., 290; I n  re Sermons, 182 N.  C., 122- 
129, we must not be understood as approving the plaintiff's right, of 
appeal from the order entered by his Honor. I t  has been repeatedly 
held with us that except where otherwise expressly provided by statute, 
an appeal may be taken to this Court only in case of a final judgment, 
or one in  its nature final, and under the principle upheld in these deci- 
sions, the judgment of his Honor directing the taking of further testi- 
mony is clearly neither the one nor the other, and on authority, the re  
fore, the appeal must be dismissed a t  the cost of appellant. Corporation 
Com. v. Trust Co., 183 N. C., 179; Cement Co. v. Plzillips, 182 N .  C., 
437. 

Appeal dismissed. 

(Filed 15 November, 1922.) 

1. WiUs-Interpretation-IntentEstates-Remainder+Heirs-Descent 
and Distribution-Vested Interests-Title. 

Under a devise of lands to the testator's wife for life in lieu of dower, 
and at her death, the lands to be sold at  public sale, and the proceeds 
equally divided "among his lawful heirs," the title will immediately vest 
in the testator's children at the time of his death, and will not be post- 
poned to the death of his widow, when the distribution of the proceeds of 
the sale is directed to be made; and where at the time of the vesting 
of the estate there were several children of the testator living, but all of 
them died during the continuance of the life estate of the widow, the title 
to the whole of the lands having vested in the last surviving child under 
the canons of descent will pass to the devisee under the will of such child. 
Grantham v. Jinnette, 177 X. C. ,  229, cited and distinguished. 

2. Same--Canons of Descent. 
The law favors the early vesting of estates; and upon a devise of lands 

to the testator's wife for life, and at  her death to be sold and the proceeds 
divided among "his lawful heirs," without qualifying words, the word 
"heirs" is to be taken in its natural and primary meaning as designating 
the ones on whom the law casts the estate immediately on the death of 
the ancestor, and the direction that the lands be sold and the proceeds 
divided does not affect this interpretation. 
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8. Wills-Interpretation-"Heirs"-"Nest of Kin"--8ynt~nymons Terms 
-Words and Phrases. 

In construing a will the courts will ordinarily consider the words "heirs 
at law" as having the same meaning as the words "next of kin," in  
dealing with real property. 

4. Wills - Interpretation - IntentEstates-Remainder1+Znt81:ences- 
Presumptions. 

A devise of lands to the testator's wife, in lieu of dower, and a t  her 
death to be sold "and the amount it brings equally divided among my 
heirs at  law," cannot affect the interpretation that the title vested in his 
children upon his death, the enjoyment to commence after the falling in 
of the life estate, because of the fact that no gift in remainder by specific 
words had been used, the inference thereof being from the direction to 
sell the lands and divide the proceeds among his heirs. 

APPEAL by plaintiffs and defendant, Elizabeth Terry, from Harding, 
J., at September Term, 1922, of GUILFORD. 

Civil action in  ejectment and for a sale for division of certain lands, 
situate in  Guilford County, North Carolina. 

The evidence offered by plaintiffs tended to show the following facts: 
That Levi R. Witty died in January, 1872, seized and ~lossessed in fee 
of the lands described in the complaint, and which are in  controversy 
here; that he disposed of said lands by his last will and testament-the 
effect of the terms of which are in dispute; that his wife, Louisa Witty, 
who was given a life estate in  the lands in  controversg, survived her 
husband, and died on 16 December, 1920; that said Levi R. Witty was 
survived by five children, all of whom died before the de3th of his said 
wife and life tenant; that only one of these five children ever married, 
and the defendant, Mrs. E. M. Witty, is the wife of that one child, 
to wit, E. M. Wit ty;  that no issue was ever born to any of said children, 
but that the defendant Mark Witty, Jr., is an adopted child of the tes- 
tator's married child, E .  M. Witty; that the defendant Elizabeth Terry 
is the only surviving brother or sister of the said testator, while the 
other parties to this action, except Mrs. E. M. Witty and Mark Witty, 
Jr., are all the nephews and nieces of said Leri R. Witty. 

At the close of plaintiffs' evidence, and on motion of the defendants, 
there was a judgment as of nonsuit, from which the plaintiffs and the 
defendant Elizabeth Terry appealed. 

Brooks, Hines & Smith for plaintiffs. 
Thomas C .  Hoyle for defendant Elizabeth Terry. 
William P. Bynum, King, Sapp & Xing, a d  Sidney S .  Alderman for 

appellees, Mrs. E.  41. Witty and Mark Wit ty ,  Jr. 
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STACY, J. On the hearing, the title offered was properly made to 
depend upon the construction of the following clause in  the will of 
Levi R. Witty : 

"I give and devise to my beloved wife, Louisa, the plat or parcel of 
land (description not in  dispute), to have and to hold her natural life 
or widowhood in satisfaction for and in lieu of her dower and thirds in 
all my real estate; at  the death of my wife, or if she marries again, my 
will is that the aforesaid lands be sold at  public sale (after due notice 
has been given) to the highest bidder, and the amount i t  brings equally 
divided among my lawful heirs. . . . My will is that the remaining 
portion of my lands be sold according to law to the highest bidder, and 
the amount equally divided among all my children, excepting nip daugh- 
ter Emma. She is to have $100 more than any of the other children." 

The plaintiffs and the defendant Elizabeth Terry contend that under 
a proper construction of the foregoing clause in  the will of Levi R. 
Witty, the property described in  the complaint is to be sold after the 
death of his widow, Louisa Witty, and the proceeds divided among them 
and the other nephews and nieces of said testator living at the death of 
said Louisa Witty, and that the class to take is to be determined as of 
the date of her death. 

The defendants, Mrs. E. M. Witty and Mark Witty, J r . ,  contend, as 
held by the court below, that by the will of said Levi R. Witty a vested 
remainder in  fee was given to the children surviving at  the testator's 
death, and that the remainder to the five children so surviving accumu- 
lated in the respective survivors as each of them died without issue, 
until the entire estate vested in E .  M. Witty, the last one to die, and was 
devised by him to his widow, the defendant, Mrs. E. M. Witty, for life, 
and the remainder to his adopted son, Mark Witty, J r . ;  and that these 
defendants are the owners and entitled to tho possession of the lands in 
controversy. 

The case turns upon the single question as to whether the interests in 
remainder are vested or contingent; and as to whether the testator's 
"lawful heirs" are to be determined as of the date of his death or at the 
death of his widow, the life tenant. 

I t  is admitted that if vested remainders are created, the interests in 
remainder vested, upon the death of the testator, in the five children of 
his then living; that the vested interest of each of these five, as he or 
ahe died before the life tenant, accumulated in the survivors until 
finally testator's son, E .  M. Witty, was the only living child and heir, 
holding all the remainder as a vested interest, and that when he died 
before the death of the life tenant, his vested right in the entire r e  
mainder passed by his will to the appellees, Mrs. E. Id. Witty, his 
widow, as life tenant, and Mark Witty, Jr., as remainderman in  lee. 
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I n  other words, if the ~emainders created are vested, the class of re- 
maindermen is to be ascertained according to the general rule, i. e., as 
of the date of the death of the testator, and such beirg the case, the 
appellees, Mrs. E. M. Witty and Mark Witty, J r . ,  are the devisees or 
legatees of all of the fee in remainder. This was the holding of the 
trial judge. 

I t  is admitted, on the other hand, that if contingent remainders are 
created, the contingency being that the class of remaiqdermen is not 
to be ascertained until the death of the life tenant, then the appellants 
are entitled, for themselves and other collaterals who did not appear, 
to an order for the sale of the land in question, now in t i e  possession of 
the appellees, and for distribution of the proceeds. 

I t  i s  undoubtedly the general rule of testamentary construction that, 
in the absence of a contrary intention clearly expressed in the will, or 
to be derived from its context, read in the light of the surrounding 
circumstances, an estate limited by way of remainder to a class described 
as the testator's "heirs," "lawful heirs," or by similar words descriptive 
of those persons who would take his estate under the canons of de- 
scent, had he died intestate, vests immediately upon tke death of the 
testator, and a t  which time the members of said class are to be ascer- 
tained and determined. Jenkim v. Lambeth, 172 N.  C., 468, and cases 
there cited. 23 R. C. L., 549; note, Ann. Cas. 1917 A, 859; Welch 
v. Blanchard, 33 L. R. A. (N. S.), 1, and note. This is not only the 
general rule of construction, but it is in kecying with the natural and 
primary meaning of the words themselves. Wall v.  Converse, 146 
Mass., 345; Tuttle v. Woolworth, 62 N .  J .  Eq., 532. ' A n  heir," says 
Blackstone, "is he upon whom the lam casts the estate mmediately on 
the death of the ancestor." I1 Blackstone, ch. 14. 

I n  Bullock v.  Downes, 9 H.  L. (!as., 1, Lord Campbell stated the rule 
as follows: "Generally speaking, where there is a bequest to one for 
life, and after his decease to the testator's next of kin, ihe next of kin 
who are to take are the persons who answer that description at  the death 
of the testator, and not those who answer that description at  the death 
of the first taker. Gifts to a class, follo~vrng a beque3t of the same 
property for life, vest immediately upon the death of the testator. Nor 
does it make any difference that the person to whom such previous 
life interest was given is also a member of the class to take. on his death." 

Of course, in dealing with real property, "heirs at  law" takes the 
place of "next of kin" in any statement of the rule. 

This general rule has been recognized and approved b:7 us in a num- 
ber of cases, notably Jones v. Oliver, 38 N .  C , 369 ; Brimon v. Wharton, 
43 N.  C., 80; Rives v.  Frizzle, 43 K. C., 237; DeVane v. Larkim, 56 
N.  C., 377; Newkirk v. Hawes, 58 N. C., 268; Pollard v .  Pollard, 83 
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N. C., 97; Harris v. Rwsebl, 124 N .  C., 554; Wool v. Fleetwood, 136 
N. C., 471, and Baugham v. Trust Co., 181 N .  C., 406. 

I n  the last cited case, Allen, J., speaking for the Court, quoted with 
approval the following from 40 Cyc., 1481: "As a general rule, the 
death of the testator is the time at which the members of a class are to 
be ascertained in case of a gift to the testator's heirs, next of kin, or 
other relatives, unless the context of the will indicates a clear intention 
that the property shall go to the heirs, next of kin, or other relatives at  
a different time, such as at  the time of distribution, or at  the death of 
the first taker, or at the date of the execution of the will. . . . 
Where the gift is to the heirs or next of kin of another than the testator, 
i t  ordinarily refers to the death of such other, unless the context of the 
will manifests that the class shall be determined at a different time, 
such as at  the time of distribution." 

I n  Jenkins v. Lambeth, 172 N .  C., 468, the same rule is stated by 
Hoke, J., as follows: "It is undoubtedly the general rule that when a 
testator, after a prior limitation of his property by will, makes, in 
present terms, a disposition of the same in remainder to his own heirs 
or right heirs, these heirs, nothing else appearing, are to be ascertained 
and determined as of the time of his death. This is not only the 
primary meaning of the word heirs, but the position is said to be favored 
by the courts because in its tendency i t  hastens the time when the ulte- 
rior limitation takes on a transmissible quality," citing a number of 
authorities. 

I t  will be noted in the case at  bar, .as in those cited above, that no 
qualifying words are used before or after the phrase "my lawful heirs." 
These words have a well defined meaning. Their significance is fixed 
by law, and when they are used in a deed or will without any superadded 
words or phrases, indicating a different meaning, they are to be under- 
stood as having been used in their ordinary sense, and according to their 
legal acceptation. Rives v. Frizzle, supra; Harris v. McLaren, 30 Miss., 
533. 

Again, the fact that the direction is to sell the realty at  the expiration 
of the preceding particular estate and to divide the proceeds derived 
therefrom ordinarily will not affect the general rule as to when the 
remainder is to vest. Vanhook v. Vanhook, 21 N .  C., 589; Cropley v. 
Cooper, 19 Wall., 167; Bates v. Spooner, 7 5  Conn., 501; Atchison v. 
Francis, 165 N .  W .  (Iowa), 587. 

I n  the last case just cited, which contains an exhaustive review of a 
number of cases on the subject, it is said: "Of the multitude of prece- 
dents bearing upon the construction of wills in which the testator first 
provides a life estate for his widow or other person and follows this by 
a direction that upon the expiration of such life estate, the property 
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shall be divided or shall be sold and the proceeds divided between certain 
named persons, or members of a designated class of persons, and holding 
such remainder to be vested, we will cite a few illustrative cases. If we 
first look to jurisdictions other than our own we find, with very few 
exceptions, a unanimous holding that in such cases ihe beneficiaries 
named acquire a vested right therein immediately upon the death of the 
testator" (citing authorities from a number of jurisdic'tions). 

And after a minute examination of some of the cited cases, the Court 
continues: "These quotations fairly reflect the holdings in all of the 
cases to which we have called attention on this branch of the cases under 
consideration. Indeed, after a somewhat extended research, we have 
found no case whatever in which the soundness of that rule is ques- 
tioned or denied. It is true that here and there a precedent may be 
found in which the distinction we have pointed out has rot  been noticed, 
but in such cases the omission would seem to have clccurred simply 
because counsel failed to raise or to argue the question." 

And further i t  is said: "In principle there is no difference, so far  
as the vesting of the right is concerned, between a direction to divide 
the property and a direction to sell the property and divide the proceeds. 
A direction to sell and divide does no more than to work an equitable 
conversion of the real property as of the time of the death of the testator, 
and the gift, technically speaking, becomes a beqcest instead of a devise, 
but the right of the beneficiary therein vests alike in  either case." 

I n  Hoover v. Smith, 96 Md., 393, the provisions of the will under 
consideration were as follows: "I devise and bequeath to my beloved 
wife, Elizabeth, all my property, real, personal and mixl:d, to have and 
to hold the same during her natural life, or as long as she shall continue 
to be my widow. After either of the above events the property to be 
sold and divided equally among my lawful heirs." 

I n  construing this clause, which is strikingly similar to the one in the 
instant case, the Court said: "The law favors the e:irly vesting of 
estates, and 'courts will, in the absence of plain expressio IS, or an intent 
plainly inferable from the terms of the will, adopt the e,irliest time for 
the vesting where there is more than one period mentioned.' Straus 
v. Rost, 67 Md., 476. I t  is a well recognized rule of construction that 
in  doubtful cases the interest shall be deemed to be vested in the 
first instznce, rather than contingent, unless the instrument under con- 
sideration does not admit of such construction. When a testator has 
employed terms in his will which in their ordinary sign~fication are in  
accord with such fami1ia.r and fixed rules of law, it should require very 
clear expressions elsewhere in  the will to justify the court in  giving 
such terms some other and unusual meaning. When, therefore, a tes- 
tator directs that after hie wife's death or marriage his property is to 
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be sold and divided equally among his 'lawful heirs,' and makes no other 
disposition of the remainder after his wife's death or marriage, when 
and in whom does such remainder vest? At common law an heir is 'he 
who is born or begotten in lawful wedlock, and upon whom the law casts 
the estate in lands, tenements, or hereditaments immediately upon the 
death of his ancestor.' I n  15 Ency. of Law ( 2  ed.), 322, it is said: 'A 
devise to heirs. whether to one's own heirs or to the heiru of a third 
person, designates not only the persons who are to take, but the manner 
and proportion in which they are to take. Where there are no words 
to control the presumption, the law presumes the intention to be that 
they take as heirs would take by the rules of descent'; and again i t  is 
there said: ' I t  is well settled that a gift to the heirs of one will be 
construed as referring to those who are such at  the time of the ancestor's 
death.' I f ,  then, weadopt the ordinary meaning of the term used by 
the testator (lawful heirs), we find that he presumably intended that 
those who would be entitled to his real estate at the time of his death 
should get the benefit of the proceeds of the sale. I t  cannot he success- 
fully contended that merely because he gave his wife an estate for life, 
or as long as she continued to be his widow, the vesting of the estate 
given the heirs should be postponed until the widow's interest ceased." 

While the general rule of construction is stated to be that a bequest 
or devise by way of remainder to the "heirs" of a testator will be con- 
strued as referring to those who are such at the time of his death, yet 
the authorities all agree that this rule must give way to the controlling 
rule of interpretation, that the intent of the testator is to govern, pro- 
vided i t  does not conflict with the settled rules of law. I n  fact, this is 
the cardinal principle in the interpretation of wills to which all other 
rules must bend. Sears v. Russell, 8 Gray (Mass.), 86. Thus it has 
been held that contingent and not vested remainders were created where 
the testator, in making an ulterior disposition of property after a par- 
ticular life estate, uses such expressions as "to such of my sons as may 
be living at  their mother's death," or "surviving at  her death,'' or "to 
the representatives of such as may have died before her death," showing 
clearly that not only the enjoyment of the remainder, but also the right 
to take it was intended to be postponed until after the expiration of the 
preceding life estate. Whitesides v. Cooper, 115 N .  C., 570; Bowen 
v. Hackney, 136 N.  C., 187; Freeman v. Freeman, 141 N .  C., 97; James 
v. Hooker, 172 N.  C., 780; Jenkins v. Lambeth, 172 N.  C., 466; Thomp- 
son v. Humphrey, 179 N.  C., 44; I n  re Kenyan, 17 R. I., 149. 

But in the case at  bar we have no such expression as any of those just 
mentioned. I t  is provided that the remainder after the life estate is 
to be divided equally among "my lawful heirs," simpliciter, and this 
imports a division among those who were the heirs of the testator at  
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his death, and who took in right at  that time, though they were not to 
come into actual possession and enjoyment until the previous benefit, 
intended for their mother, should terminate by her death. Wright v. 
Gooden, 11 Del., 414. 

Appellants contend, however, for a contrary cor~struction under 
authoritv of Grantham v. Jinnatte. 177 N. C.. 229. I n  that case the 
Court was construing the will of a nullius filius, one of .,hose melancholy 
characters, in law as in life, who had no heirs, either at his death or at  
the death of his widow, the first taker under his will. Those claiming 
the lands at  the death of the life tenant were claimiig only through 
those connected to the testator by illegitimacy. The main question was 
between the widow's descendants and the ewheat right of the University. 
The widow's descendants claimed that she was both life tenant and 
remainderman; that she not only took the life estate, but was the testa- 
tor's lawful "heir"; and tKat the whole fee merged in her. The Uni- 
versity contended that the widow could not be life tenant and heir; that 
the statute makes a widow heir only when the property is not disposed 
of by will; that this testator did dispose of his property by will, and the 
widow was not therefore his heir; and that therefore the testator, as to 
the remainder in fee, was without heirs. The Court held this to be 
correct, and that the fee escheated to the Unirersity. There was no 
question before the Court as to whether the remaindkrs were rested or 
contingent. - 

The argument there advanced that a direction to convert the land 
into personalty and to divide it after the death of the life tenant indi- 
cated an intention to ascertain the testator's heirs as of the time of the 
falling in of the life estate, rather than as of testator's death, was used 
in connection with the significant fact that at  the time of the making 
of the will there was only one person to whom the tesLator could have 
considered as coming within the class of his "heirs," and at  the death 
of the testator, there was still only one, and that, therefore, his direction 
to divide the remainder among a plurality of takers showed an intention 
of the testator that the one person who at his death wmld presumably 
constitute the class should not take the remainder (as well as the life 
estate), but that he presumed that at  the end of the lift, estate he might 
have a plurality of heirs. 

We have no such case here. 
Another significant fact in the Grantham v. Jinnette case, supra, and 

a fact upon which the Court laid emphasis in its opinion, was that the 
property directed to be sold and divided was not simplg all of the prop- 
erty which had been left to the wife for life, but was " d l  property, real 
and personal, left by her under item 3 of the will." 

This decision cannot be held to sustain the contentim of the appel- 
lants in the case at  bar. 
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Nor do we think the fact that the will contains no specific words of 
gift in remainder, other than the inference from the direction to sell 
and to divide the proceeds, can be held to delay the vesting of said 
estates, since the enjoyment of the remainders is postponed only in  the 
interest of the life tenant, and not in view of the character or quality 
of the remaindermen. Fairly v. Kline, 2 Pennington (N.  J.), 754; 
4 Am. Dec., 414; I n  re Thon~mmn's Estate, 161 Pa., 444; 29 Atl., 84. 
I t  is clear from the face of the will that the distribution among the 
testator's children was postponed in order to make a comfortable provi- 
sion for the widow, and that, too, "in lieu of her dower and thirds," and 
not on account of anything affecting the children (their arriving at a 
certain age, marrying, etc.) so as to cause him to attach any condition 
to the legacies. 

I n  Underhill on Wills, sec. 866, this position is treated as follows: 
"A legacy mill the more readily be construed as vested in every case 
where there is no other gift than a direction to pay or to distribute 
money, if it is apparent that the payment or the distribution was post- 
poned, not in order that, the legatee should personally perform some act 
or acquire some personal qualification as a condition precedent to pay- 
ment, but where the postpo~ement is clearly intended for the benefit of 
some one who takes a p r io~ '  interest, or, in  the language of the cases, 
where the postponement is 'for the convenience of the estate.' " 

After a careful investigation of the record and the authorities on the 
subject, we are of the opinion that his Honor's judgment was correct, 
and that it must be upheld. 

We deem i t  proper to say that, in considering this appeal, we have 
found the excellent briefs filed by counsel on both sides of material aid 
and assistance. 

Affirmed. 

H. G. NASH ET AL. V. J. T. SHUTE. 

(Filed 15 November, 1922.) 

1. Adverse ~ossess ion- I i~ ta t ion  of Actions-Title. 
In order to ripen title to lands by possession, without color, it is not 

only required that the claimant should have had possession for twenty 
years, but that the possession should have been adverse under claim of 
right, and not by permissive user. 

The remainderman is put to his action only for permanent injury 
caused by the continued trespass of an adjoining owner on his land during 
the continuance of the outstanding life estate. 
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8. Same--Adjoining Owners of Land. 
Negligible and nonapparent damages during the continuance of a life 

estate caused by the trespass of an adjoining landowner are not perma- 
nent damages that will put the remaindermen, or those claiming under 
them, to their action during the preceding life estate; and where, after 
the falling in of the life estate, the one who has acquired title from the 
remainderman commences to erect a building on his lands, and perma- 
nent and serious damages to his walls are caused by dripping of water 
from the overhanging eaves of a building on the landrr of an adjoining 
owner, first becomes apparent, the trespasser will not ripen title to an 
easement so to do until the lapse of twenty years, without color, from 
the time the damages became apparent and serious. 

4. SamsContinuing Trespa9s. 
In this case, damages for a continuing trespass of an adjoining owner 

of lands were recoverable for a period of three years next before the com- 
mencement of the action. 

APPEAL by defendant from Webb, J., at February Term, 1922, of 
UNION. 

The plaintiffs own a lot on Hayne Street, Monroe, lying just north 
of the defendant's opera house lot. I n  partition prowedings in 1864, 
between those under whom both parties claim, the d vision line was 
settled at  the location claimed by the plaintiffs in this action. I n  a 
special proceeding in  1919 between these parties to establish the bound- 
ary h e ,  the defendant filed an answer admitting the dividing line 
claimed by the plaintiffs to be the correct one, and admitting plaintiffs! 
ownership of their lot, and judgment was rendered i~ccordingly. Ic 
1898 the defendant erected an opera house on his lot, th. eaves of which 
project a few inches beyond his line and over the plaintiffs' lot. 

The plaintiffs began the erection of a brick building on their lot in 
1920, and in  their excavations for a basement and trick walls they 
found that the water from the eaves on the defend an:'^ building waz 
thrown into the excavation, causing the dirt to cave in  and causing con- 
siderable expense to pump out the water, and damaging the new walls to 
the extent that they had to be torn down and rebuilt at  great delay and 
expense. 

The defendant refused the plaintiffs' request to remwe his eaves so 
far as they overhang the plaintiffs' lot, and to stop the Bow .of water on 
the plaintiffs' land caused thereby. This he refused to do, and this 
action was brought to compel him to remove his eaves to the extent that 
they hang over the plaintiffs' land and for recovery of all damages sus- 
tained therefrom. The defendant, in  his answer, claims that he had 
acquired an easement to project his eaves over the plaintiffs' property. 
The plaintiffs denied the existence of the alleged easement, and contend 
that if the projection of the eaves over their property could be con- 
sidered possession, still the defendant had not had 20 years possession 
against these plaintiffs and under those whom they claim. 
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Upon the issues submitted the jury found that the defendant had 
constructed the eaves of his opera house building projecting over the 
property of the plaintiffs, thereby throwing water thereon, as alleged 
in the complaint; that the defendant had not acquired an easement so 
to do; that the plaintiffs' property has been damaged by the water 
illegally thrown from defendant's building, and assessed the damages at 
$500. Appeal by defendant. 

Stack, Parker & Craig for plaintifs. 
Vann & hfil l iken for defendant. 

CLARK, C. J. I t  appears in the evidence, without contradiction, that 
the division line between the plaintiffs' lot and the defendant's lot was 
as the defendants claim, having been settled in a proceeding for the 
division between the then owners in a decree of court, duly recorded in 
April, 1864; that the defendant had erected the opera house in 1898; 
that the eares projected a few inches beyond his line, and thereby water 
from his roof was thrown upon the plaintiff's land; that from 1872 to 
1911 the plaintiffs' lot was owned and in the possession of a life tenant, 
T.  J. Ezzell, from whom, by mesne conveyances, the title and ppssession 
of the lot has passed to these plaintiffs. There was no evidence of any 
damage to lot of plaintiffs prior to 1920 when they began to build on it, 
and the water from the defendant's eaves began to injure the construc- 
tion of the building the plaintiffs then began to erect. 

The plaintiffs do not claim through or under T. J. Ezzell, the life 
tenant, who was the owner and in possession of the property from 1872 
to 1911. The remaindermen, S. J. and R. F. Ezzell, under whom, by 
mesne conveyances, the plaintiffs claim, could not have maintained an 
action of ejectment or for damages to the possession against the defend- 
ant so long as the life tenant was in possession of the lot. An easement 
by presumption, which the defendant claims, can arise only upon an 
adverse possession for 20 years. Even if the defendant's possession of 
a few inches of space in the air over the lot now owned by the plaintiffs 
was adverse, i t  was adverse only to T.  J. Ezeell, who was from 1872 
to 1911 in  actual possession of the lot, and under whom the plaintiffs do 
not claim. 

Where there has been a trespass causing permanent damages to the 
realty, the owner of the remainder may sue for damages to his estate 
and interest. Cherry v. Canal Go., 140 N. C., 422; Balcum v. Johnson, 
177 N. C., 213; but the mere occupation of a few inches up in the air 
was not such a permanent injury to the lot as would warrant an action 
for trespass by them against the defendant. The remaindermen, S. H. 
and R. F. Ezzell, who came into possession on the death of the life 
tenant in 1911, could have maintained an action against the defendant 

25-184 
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if he had entered upon the lot, injured, or removed the house, or other- 
wise damaged their interest in the lot, but the defendant's occupation of 
the air for a few inches above their lot did not permanently injure the 
lot in any may. At least, in this action no injury mas .shown to have 
occurred ~ r i o r  to 1920. 

The present action is for possession, and the defendant having no 
deed or color of title, must show 20 years adverse possession against 
these plaintiffs and those under whom they claim. He cannot tack on 
the time during which T. J. Ezzell mas in possession. 

The defendant also  leaded the three years statute of limitations. 
That mould be good as to all damages to the property ac1:rued more than 
three years before bringing this action, but the plaintiffs neither alleged 
nor recoaered damages, if any, accruing before three years prior to the 
beginning of this statute. 

I t  has long been settled that the mere lapse of time is not sufficient 
to create an easement. B o y d e n  c. Achenba.ch, 86 N. C., 399, in which 
Smith, C. J., held, for a unanimous Court, that i t  is not only necessary 
to show that the claimant has used the alleged easement continuously 
for the 20 years, but that the user was adverse and a3 of right. See 
authorities there cited, and the citations thereto in the Anno. Ed. 

I n  that case it was held: "There must be some evidence accompany- 
ing the user, giving it a hostile character, and repelling the inference 
that it is permissive and with the owner's consent, in order to create the 
easement by prescription and impose the l~urden upon the land." I n  
this case there was no evidence whatever of any hostile character in the 
possession of the air by the defendant prior to 1920. On the contrary, 
when sued to establish the dividing line in a former proceeding in 1919, 
he frankly admitted that the plaintiffs are the owners of their lot, and 
set up no claim to any easement. 

The remaindermen could not sue, as already stated, except for perma- 
nent injury to their estate or interest, and the technica' trespass of the 
defendant in a space of a few inches up in the air of itself was not such 
permanent injury to the lot as would warrant the remaindermen in 
recovering damages therefor. 

To sum up, the defendant has shown no hostile possession that any 
length of time would ripen into an easement. Boyde l~  v. Achenbach, 
supra. I f  there had been hostile possession, the statute would not have 
run against the remaindermen, or those under whom they claim, until 
after the death of the life tenant, except as to permanent damages to the 
freehold, which was neither alleged nor shown. 

The other exceptions do not require discussion. The damages claimed 
accrued in less than 3 years before this action was brought, and the 
evidence in  regard thereto was properly admitted. 

No error. 
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HARRY GEIGER v. E. F. CALDWELL ET AL. 

(Filed 15 November, 1922.) 

1. Arbitration and  Award-Contracts-IntentScope--Conclusiveness. 
An agreement to submit a controverted matter to arbitration is, in  i ts  

interpretation, to be regarded a s  a contract between the parties and 
construed to arrive a t  their intent, and the scope of their award will be 
confined to such matters only a s  a r e  submitted to them. 

2. Same-Extraneous Matters. 
Where the arbitrators have included in their award matters relating to 

the subject that  a re  not properly within i ts  scope, the award a s  to the 
matters that  a r e  properly therein passed upon will be held to  conclude 
the parties when capable of being separated without prejudice to the 
rights of any of them. 

3. Same. 
Where the vendor of land has agreed with the purchaser under a writ- 

ing that  the latter was to repair the dwelling upon the land, not to exceed 
a certain sum, a s  a part of the purchase price, and he claims that  he  has 
exceeded the sum limited in making the repairs; a written submission to 
arbitration of the value of the repairs made by the purchaser within the 
limitation imposed by the agreement to arbitrate, is  conclusive only 
within the amount so limited, and to that  amount only are the parties 
bound by the award. 

4. Arbitration and  Award-Award if Two Arbitrators. 
Where the parties have each selected an arbitrator under an agreement 

that  three were to determine the controverted matter, and have conducted 
the proceeding upon the idea that  the third should be called in only in 
case of disagreement of the arbitrators so selected, i t  becomes unnecessary 
for those selected to call in the third when they both have agreed and 
rendered their award accordingly. 

5. Appeal and  Error---Objections a n d  Exceptions-Sutliciency of Excep- 
tion-Arbitration and  Award. 

The form of an exception to the judgment of the Superior Court that 
presents on appeal the question a s  to  whether the arbitrators had ex- 
ceeded the authority conferred upon them by the agreement to arbitrate, 
will not be held insufficient when it snbstantially presents the. real point 
intended to be raised. 

APPEAL by defendant f r o m  Long, J., at September Term, 1922, of 
RICHMOND. 

Civi l  action, heard  on  t h e  report  of a referee. T h e  case is  th i s  : O n  
27 September, 1918, defendant  sold t o  plaintiff a cer tain lot  i n  Hamle t ,  
N. C., known as No.  81, f o r  a s t ipulated price, on  which plaintiff m a d e  
payments  a n d  then  gave his note f o r  the balance, which was  $4,750, 
d u e  27 December, 1918, w i t h  interest, a n d  t o  secure t h e  same h e  executed 
a deed t o  E. A. Har r i l l ,  a s  trustee, f o r  sa id  lot, w i t h  power of sale, which 
was du ly  registered. At t h e  t i m e  of said purchase there  was o n  the 
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lot a dwelling-house, which had never been completed, and which had 
been damaged by fire, and as a part of the contract of nurchase, it was 
agreed between the parties that the defendant should, at  his own ex- 
pense, repair the house, complete it, and put i t  in good condition, as 
will fully appear from a contract between the parties, dated 27 Septem- 
ber, 1918. That if the defendant had proceeded with due diligence 
with the work performed by him in accordance with the contract of 
27 September, 1918, it should have been completed by 1 January, 1919, 
but on account of sickness and lack of money the de?endant did not 
complete the work, and on 27 June, 1919, although defendant had done 
certain work on the house, it had not been completed in the way and 
manner specified by the contract. 

On 27 June, 1919, the contract of 27 September, 1918, was abandoned 
by mutual consent, and a new contract was entered into between the 
parties, under the terms of which the plaintiff was to pay the defendant 
the sum of $4,000 in cash as a credit upon the indebtedness secured by 
the deed of trust to E. A. Harrill, trustee, and mas him~~elf to finish the 
house in the manner specified in  the contract of 27 September, 1918, 
the reasonable cost thereof to be credited on the indebtedness secured 
by the deed of trust to E. A. Harrill, the estimated cost of finishing the 
house, to wit, the sum of $750, to be retained by the plaintiff pending 
the completion of said house. I t  was further agreed t'lat if, upon the 
completion of the house, the parties could not agree upon the amount 
expended by plaintiff for work done by him on the same, the matter 
should be referred to three disinterested persons as arbitrators, and the 
plaintiff and defendant, on 27 June, 1919, executed a written agreement 
which, as far  as i t  relates to this matter, is as follows: "Whereas, 
Harry Geiger is indebted to E .  F. Caldwell in the sum of $750, and 
E. F. Caldwell is indebted to the said Harry Geiger, in the manner 
hereinafter stated, both parties mutually agree to the ~'ollowing: The 
parties agree that for the purpose of paying whatever amounts are due 
for completing this house, which the said Geiger agreed to do, but failed 
to do, and which Geiger now agrees to do, the said Geiger shall complete 
the house and receive payment for the same (omitting immaterial 
matters), and the parties agree that Geiger may deduct the cost and 
expense of completing the house from the balance due l)y him to Cald- 
well for the land to the amount of $750 of said purchase money, and the 
balance thereof be shall pay to Caldwell, with a lien on the house and 
lot for the same. The parties further agree to refer any dispute as to 
the amount due Geiger for the work to three arbitrato1.s if they them- 
selves cannot agree as to the same. 

The case was sent to a referee, who found the following facts: "In 
accordance with the contract of 27 June, 1919, the plaintiff completed 
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the house in  the0way and manner specified in the contract of 27 Sep- 
tember, 1918, and delivered to the defendant an itemized statement, 
showing that plaintiff had expended the sum of $1,190.80 in completing 
said house, and the plaintiff then and there offered to settle with the 
defendant upon this basis and to pay the defendant the balance due upon 
the indebtedness secured by the deed of trust to E. A. Harrill, trustee, 
after deducting all cash payments theretofore made, plus said sum of 
$1,190.80, but the defendant declined and refused to make settlement 
upon this basis. The parties, therefore, being unable to agree upon the 
amount expended by plaintiff in completing the house, appointed arbi- 
trators, in accordance with the contract of 27 June, 1919, and thereupon 
the plaintiff selected W. J. Galloway and the defendant selected J .  H. 
Austin, and the parties agreed upon one Cole as the third arbitrator. 
Thereupon the three arbitrators were furnished with an itemized state- 
ment of the amount claimed by plaintiff to have been expended by him 
in completing said house, together with bills and receipts evidencing 
the amounts paid by him, and the three arbitrators and plaintiff and 
defendant went over the house and inspected the same, and on 27 Janu- 
ary, 1020, W. J. Galloway and J. H. Austin, two of the arbitrators, 
filed an award in writing, whereby they found that plaintiff had ex- 
pended the sum of $1,135.36 in completing said house. A copy of the 
award was furnished to plaintiff and another to defendant. Although 
the contract of 27 June, 1919, provided for three disinterested arbitra- 
tors, both plaintiff and defendant construed the contract to mean that 
the third arbitrator was not to act, except i n  case of a disagreement . between the other two arbitrators. That upon the arbitration there was 
no disagreement between the two arbitrators first selected and agreed 
upon between the parties, and for the reason the third arbitrator did 
not act or sign the written award. That the work of completing said 
house in the way and manner provided by the contract of 27 September, 
1918, should have been performed and completed by the plaintiff in  
accordance with the contract of 27 June, 1919, at  a cost and expense to 
him of not exceeding $750. That after said house was completed and 
finished, certain material was left over, the cost of which had been 
includcd in the statement furnished by plaintiff to the arbitrators, and 
which was allowed by them, and said material is still in the possession 
of the plaintiff. That the only cash payments which have been made 
by plaintiff to defendant on account of the indebtedness secured by the 
deed of trust to E. A. Harrill, trustee, are the following: $70.25, paid 
on or about 1 December, 1918, being three months interest; and the 
further sum of $3,000, paid in  cash on 1 September, 1919. That if the 
award of the arbitrators is valid and binding, then a true and correct 
statement of the indebtedness due by plaintiff to defendant secured by 
the deed of trust to E. A. Harrill, trustee, is as follows : "Then follows 
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a statement of the account between the parties by the ieferee showing a 
balance due by Geiger on the indebtedness secured by th. deed of trust to 
Harrill of $855.41 (as shown in finding No. l l ) ,  allowing him for the 
value of all work done and for all expenditures by him in completing 
the house, and giving him the benefit of the award of arbitrators." 

The referee then says in his report: "If the award of the arbitrators 
be not final and binding, then a correct statement of the indebtedness 
due by plaintiff to defendant and secured by the deed of trust to A. E. 
Harrill, trustee, is as set forth in finding No. 11, with the exception that 
the credit of $1,135.36 as of 27 January, 1920, should be only the sum 
of $750 as of that date. The evidence before the referel: was insufficient 
to authorize or justify the allowance of any damage in favor of o r  
against either of the parties. The balance due by plaintiff to defendant 
is secured by the deed of trust to E. A. Harrill, trustee, registered in 
Book 110, at  page 452, and is a first lien upon the property therein 
conveyed." 

The referee concludes as matters of law: 
"1. That the arbitration agreement and the award therein are ~ a l i d  

and binding on the parties. 
"2. That plaintiff is indebted for balance of debt to d-fendant secured 

by Harrill's deed of trust, in the sum of $855.41, wi:h interest from 
27 January, 1920, until paid, which is secured by the said trust deed, 
and recommends a sale of the property to pay it." There are other 
findings not material to this appeal. 

Report of referee confirmed by the court, and judgment thereon for 
defendant for the balance due on debt, and for a sale of the property 
for its payment. 

Defendant exccpted and assigned the following errors: "The defend- 
ant excepts to the first conclusion of law of the referee herein for that 
the same is erroneous, and for that the referee should have found that 
the arbitration and awnrd was not legal or binding upon the defendant 
E. F. Cald~~el l ."  This exception was overruled, and the report of the 
referee confirmetl, and judgment rcndered accordingly. Defendant 
appealed. 

1Y. l?. Jones for plaintif. 
J .  Clzesley Sedberry for defendan f .  

WAT~KER, J. The referee (Mr. Lawrence) acted wisely in presenting 
a report in the alternative views based on the construction of the arbi- 
tration and award and the evidence. R e  held himsel' bound by the 
award, and in this he was also correct, but we are of the opinion that 
the arbitrators adopted a mistaken view of the arbitration. I t  is clear 
from the terms of the submission to them that the plaintiff was not to 
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be allowed a credit of more than $750 for work done by him on the 
balance of the debt due by him to Caldwell. This, i t  seems to us, is 
the plain and only allowable construction of the submission. The con- 
fusion as to its meaning arose from the fact that they had separated a 
part ($750) of an entire debt due by Geiger to Caldwell from the whole 
thereof ($1,750), and referred to the $750 as if i t  was a separate and 
distinct debt evidenced by a note or some other instrument for its 
amount ($750), whereas the balance of the debt, originally $4,750, mas 
$1,750, but the meaning and intention of the parties is so plainly mani- 
fest that this peculiar and confusing way of expressing i t  is altogether 
immaterial. We search for the contract and construe i t  according to 
the real intention of the parties, and when this is.discovered, and espe- 
cially when, as in  this case, i t  is so easily found, we do nothing more 
than execute it. 

I n  paying or reducing the amount of Caldwell's indebtedness to him 
for his work on the house, the plaintiff could offset i t  by his debt to 
Caldwell for the balance of the purchase money due for the lot and 
secured by the Harrill deed of trust, but only to the amount of $750. 
This was, therefore, the limit of the power conferred upon the arbi- 
trators in determining the balance due by Geiger to Caldwell. The 
learned referee considered this matter, and would hare given Geiger 
a credit for only $750 had he not been of the opinion that he was bound 
and concluded by their award allowing him more than that amount. 
I n  thus holding, he overlooked the fact that the arbitrators had ex- 
ceeded their power and jurisdiction, if it may be so called, and to the 
extent that they did so, he was not bound by their decision, but could 
decide for himself. 

Turning to the authorities, n-e find it settled that the submission fur- 
nishes the source and prescribes the limits of the arbitrators' authority, 
without regard to the form of the submission. The award, both in 
substance and in form, must conform to the submission, and the arbi- 
trators are inflexibly limited to a decision of the particular matters 
referred to them. 5 Corpus Juris, 124. A submission is in itself a con- 
tract, or agreement, or so far partakes of its nature as to be substantially 
within the principle applicable to contracts as "the basis of the arbitra- 
tion and award is the submission." Sprink7e v. Sprinkle, 159 I\'. C., 
81; ilIi7lsaps .L'. Estes, 137 N. C., 536; Did.  of Columbia 1;. Bailey, 
171 U. S., 176. As a legal proposition, defendant is correct in con- 
tending that an award may not extend beyond the meaning and scope 
of the submission, unless waived by the conduct of the parties, or by 
some other recognized method of enlarging the range of inquiry, which 
is not shown here. Such improper action on the part of the arbitrators 
is void, certainly as to the excess, and if not on matter independent and 
severable, its effect may be to render the entire award invalid. Robert- 
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son v. Marshall, 155 N. C., 167. An award must be made strictly in 
pursuance of and in agreement with the submission, which must not, in 
its terms, be exceeded, and the arbitrators should regularly award as to 
all things referred to them, though an award may be good as to part, 
and void as to the remainder (if the parts are separable), where the 
arbitrators have acted in excess of authority. Ilfillinery Go. v. Ins. Co., 
160 N. C., 130; Watson on Arbitration, marg. p. 176; St evens v. Brmn,  
82 IT. C., 460. In  Cutler v. Cutler, 169 N. C., 482, it was held that 
an agreement to arbitrate is  a contract, and from i t  the arbitrators 
derive their authority to bind the parties by their dec~ision, and it is 
well settled that the arbitrators cannot exceed the authority conferred 
upon them by the agreement. 

The award exceeded the limit set by the terms of the submission, and, 
as argued by the defendant, i t  was, at  least to that extent, not authorized 
and void, and did not bind the defendant or the arbitrators. But this 
is, as to the latter, on matter substantially separable from the rest of 
the award and independent of it. The arbitrators did what they were 
authorized to do, although they did more, but as this does not vitiate 
what mas within their express power to do, we may hold it valid as to 
it, and void as to the excess. 

The parties, as reported by the referee, treated the s~lbmission as, in 
the first instance, to two of the arbitrators, and in  the event of disagree- 
ment between them, the third then to act in conjunction with the others. 
But the last was not required to be done, as the two agreed, and rendered 
his participation unnecessary. This was the correct view as taken by 
the referee. The very nature of the transaction, as disclosed by the 
entire record, clearly sustains his conclusion upon this part of the case. 

The objection to the form of the single exception anc assignment of 
error is not well taken. I t  substantially presents the real point in- 
tended to be raised, namely, that the award in  its presmt form is not 
legal and binding upon the defendant, because the arbitrators exceeded 
their powers. It mould be placing a very technical an3 strained con- 
struction upon the exception of defendant should we decide otherwise. 

The judgment will be modified and the c.ase remandd, so that the 
report of the referee may be modified by the court, or recommitted to 
the referee for that purpose, by allowing the> plaintiff $?jO, as a credit 
on the account, instcad of the amount now appearing in the referee's 
account as stated by him, this being his alternative rulin<;, if the award 
is not valid and binding upon defendant, except as modified, which it is 
now held by us to be. The other grounds of objectiol to it are un- 
tenable. 

As thus modified, the judgment of the court is affirmed, and will be 
enforced. 

Modified and affirmed. 
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CHARLES McIVER ET a. v. WINSTON McKINNEY ET AL. 

(Filed 15 November, 1922.) 

Wills-Interpretation-Intent. 
The intent of the testator, as  gathered from the words he has used in 

his will, will prevail in  giving effect to the will, not so much depending 
upon what the testator intended to express a s  what he actually expressed 
therein, considering all i ts  provisions in their related entirety; and while 
presumptions a s  to his meaning are  usually subordinated to his intention, 
they are  not to be disregarded a s  an aid to the discovery of such intention 
 hen such construction is reasonable and in accord with the language 
used. 

Same-Presumptions-Residuary C l a u s ~ I n t e s t a c y .  
Where reasonably permissible, the law presumes that  i t  was not in- 

tended by a testator to die intestate as  to any part of his property, and 
the law will accordingly, in proper instances, presume that  by a residuary 
clause the intestate intended to dispose of the property that  he has not 
disposed of specifically in other parts of his will. 

Same. 
In  one item of his will a testator devised his home lands to his wife 

for life, therein not specifically designating those to take in  remainder; 
and in another item thereof disposed of the residue of his estate, if any, 
to his wife and daughter, in equal proportions, share and share alike: 
Held, i t  was the testator's intent that  the remainder of his estate devised 
in the first item should vest under the residuary clause. 

Where a testator directs that  his real estate be sold and the proceeds 
first applied to the payment of his debts, and should ally surplus remain, 
i t  should be divided among certain beneficiaries, such beneficiaries take 
the surplus as personalty under the doctriue of equitable conversion, 
subject to the law of descent applicable to property of that  character. 

Sam-Statutes-Husband a n d  Wife. 
Where a daughter takes the lands of her father, after the death of her 

mother, as  a residuary legatee under his will, but a s  personalty under the 
equitable doctriue of conversion, and then dies intestate, without child or 
the representative of such child, leaving a husband surviving, the daugh- 
ter acquires her mother's interest, under the provisions of C. S.. 137, and 
her husband, upon her death, is entitled to the estate a s  her personalty 
under the provisions of C. S., 7, subject to the rightful demands of 
creditors; and C. S., 137 (8 ) ,  relating to instances where a married 
woman dies intestate, leaving a husband and a child, or the representa- 
tive of such child, has no application. Public Laws of 1921, ch. 54. 

-!PPEAL by petitioners f r o m  Ilarding, J. ,  a t  ,4pril Term, 1922, of 
SURRY. 

Civil action, heard on  an agreed statement of facts. 
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John M. Doss died leaving a last will and testament the two material 
items of which are as follows : 

"Second: I give and devise to my beloved wife, Marp M. Doss, the 
tract of land on which I now reside, containing three hundred acres, 
more or less, bounded by the lands of Wesley Wooten, F. Parker, 
McKinney, and others, for her natural life in satisfaction of her dover 
and thirds in all my lands." 

"Fifth : My will and desire is that all the residue of my estate (if 
any), after taking out the devises and legacies above mwtioned, shall be 
sold and the debts owing to me collected, and if there should be any 
surplus over and above the payment of the debts, exper ses, and legacies, 
that such surplus shall be equally divided and paid over to my said wife 
and daughter in equal proportions, share and share alike." 

The action was instituted as a proceeding for partition of the l a id  
described in the second item of the d l .  The facts agreed are as fol- 
lows: The petitioners and the defendants, Winston McKinney and W. E. 
McKinney, are the collateral heirs of the testator, John &I. Doss, who 
died on 3 September, 1915; the defendants R. F. Saunders, Caroline 
Haymore, Charlotte Bodes.  Louise Saunders, Fletcher Saundere, Lillian 
Jackson, Lucy Kirkman, J. W. Saunders, Robert Perkins, Virginia 
Perkins, and Mary Perkins are the collateral heirs of Mary M. Doss 
(widow of the testator), who died intestate on 14 May, 1918; and the 
defendant W. C. McKinney is the surviving husband of Sarah noss 
McKinney (the only child of John and Mary Doss), who died intestate, 
without issue, 3 February, 1921, at  the age of nineteen years. The land 
described in the petition as tracts 1, 2, 3, 4 is the land cmbraced in item 
two of the will. The testator de~ised to his daughter Sarah a tract in 
Yadkin County and three houses and lots in Mount Airy, which, with 
ten acres sold by her guardian and the land described in the seco~~d 
item of the mill, was all the real estate owned by John Doss at  the time 
of his death. The executor named in the mill died before the testator, 
and the widow qualified as administratrix c. t .  a. of John M. Doss on 
7 September, 1915, and made a final settlement of her allministration on 
7 August, 1917. The personal property was more than sufficient to pay 
all the testator's debts and the funeral expenses. The wido~v and Sarah 
Doss resided on the home place, described in the second item, until the 
widow's death, and Sarah remain(.(] there until her marriage. With the 
exception of the ten acres referred to above, none of the testator's land 
has been sold. W. C. McKinney was appointed guardian of Sarah Doss 
McKinney on 25 Xovember, 1918, and E. F. McKinneg was appointed 
her administrator 1 September, 1921. On 17 May, 1918, L. P. Jones 
qualified as administrator of Mary 31. Doss, and made his final sett le 
ment 23 May, 1910. TV. C. McKinney was appointed administrator 
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d. b. n., C. t. a,, of John M. Doss 20 September, 1921; and as guardian 
of Sarah McEinney he took charge of her real and personal property 
and managed i t  up to the time of her death. The will was written by 
the executor named therein, who was not a lawyer. 

The petitioners contend that the testator did not dispose of the r e  
versionary interest in  the land described in item two, and that upon the 
death of his daughter the title descended to them as heirs at  law. The 
heirs of Mary M. Doss contend that the testator devised to her an un- 
divided one-half interest in the land, that she held such interest as 
purchaser, and that they have acquired her title. W. C. McKinney 
contends that the fifth item of the will operates as an equitable conver- 
sion of the reversionary interest into personal property, that upon the 
death of Mary M. Doss her interest went to her daughter, Sarah Doss 
McKinney, and that W. C. McKinney, as husband of Sarah, acquired 
her interest. 

The court adjudged that W. C. McKinney is entitled to the proceeds 
to be derived from the sale of the land, and appointed a commissioner 
to make the sale. The petitioners and the heirs of Mary M. Doss 
excepted and appealed. The land described in  item two will be referred 
to as the "home place." 

T .  W .  Rallam, J .  F .  Hendren, and XcMichael, Johnson & McMichael 
for petitioners. 

J .  H.  Folger for the heirs of ,Vary X .  Doss. 
Carter & Carter for W .  C'. JfcKinney, appellee. 

ADAMS, J. I n  the second item of the will the testator devised the 
home place to his wife for her natural life, without therein disposing 
of the rerersionary interest. The appeal therefore presents the direct 
question whether the provision in the fifth item operates as an equitable 
conrersion into personal property of the interest remaining after the 
expiration of the life estate, for i t  is admitted that no other clause in 
the will affects such interest. 

I n  Sisson v. Seabury, 1 Sumn., 235, Fed. Cas., No. 12, 913, Judge 
Story said: "The difficulty of construing wills in  any satisfactory 
manner renders this one of the most perplexing branches of the law. 
The cases almost overwhelm us at  every step of our progress; and any 
attempts even to classify them, much less to harmonize them, is full of 
the most perilous labor. Lord Eldon has observed that the mind is 
overpowered by their multitudes, and the subtility of the distinctions 
between them. To lay down any positive and definite rules of universal 
application in the interpretation of wills must continue to be, as i t  has 
been, a task, if not utterly hopeless, at least of extraordinary difficulty. 
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The unavoidable imperfections of human language, the obscure, and 
often inconsistent, expressions of intention, and the utter inability of the 
human mind to foresee the possible combinations of events, must forever 
afford an ample field for doubt and discussion, so long as testators are 
at  liberty to frame their wills in  their own way, without being tied down 
to any technical and formal language. It ought not, therefore, to 
surprise us, that in this branch of the law the words used should present 
an infinite variety of combinations, and thus involve an infinite variety 
of shades of meaning, as well as of decision." 

Nevertheless, i t  is generally conceded that in  the construction of a 
will the cardinal purpose is to ascertain and give effect to the intention 
of the testator-not the intention that mav have existed in his mind. if 
a t  variance with the obvious meaning of t i e  words used, but that which 
is expressed by the language he has employed. The question is not what 
the testator intended to express, but what he actually 1:xpressed in his 
will, when all its provisions are considered and construed in their 
entirety. Pattwson v. Wilson, 101 N.  C., 586; Francks v. Whitaker, 
116 N.  C., 518; Chewning v. Jfasom, 158 N.  C., 579; Dunn v. Hines, 164 
N.  C., 114; Taylor v. Brown, 165 N.  C., 157; McCallum v. McCallum, 
167 N .  C., 310. Moreover, presumptions, while usually subordinated 
to the maker's intention, are not to be disregarded as ar aid in  the dis- 
covery of such intention. Hence, in determining the qlestion whether 
the testator disposed of the reversionary interest in  the home place we 
may consider the presumption that the testator intended to dispose of 
his entire estate. The law presumes that one who makes a will does not 
intend to die intestate as to any part  of his property. S'pei,gkt v. Gat- 
ling, 17 N .  C., 6 ;  Jones v. Perry, 38 N.  C., 202; Bluo v. Ritter, 118 
N.  C., 580; Peebles v. Graham, 128 N.  C., 225; Steadman v. Steadman, 
143 K. C., 351; Allen v. Cameron, 181 N .  C., 124. We must therefore 
consider this presumption in connection with the fifth irem of the will, 
wliich provides that the residue of the estate be sold and the surplus 
remaining pfter the payment of debts, legacies, and expenses be equally 
divided between the testator's wife and daughter. This is a residuary 
clause, which is to be construed so as to prevent intestacy, unless there 
is an apparent intention to the contrary. We are satisfied, after careful 
examination, that the will does not disclose an intention on the part of 
the testator to exclude from the residuary clause the r~3version in the 

, home place. The language is "all the residue of my estate," and the 
word "estate," as used here, denotes an interest in land or in any other 
subject of property. Vann  v. Edwards, 135 N .  C., 665; Foil v. New- 
some, 138 N .  C., 117. Even where the residuary clause is limited to 
personal property, i t  has been held that such clause operates as a limita- 
tion to the interest of the tenant for life, and passes i t  over as effectually 
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as if there had been an express limitation over of the specific thing. 
Speight v. Gatling, supra; Saunders v. Gatlin, 21 N .  C., 86; H y m n  
v.  Williams, 34 N .  C., 94. 

What, then, is the legal effect of the provision of the fifth item? We 
regard the unambiguous expression of the testator's "will and desire" 
that the property be sold as equivalent to his commanding an equitable 
convcrsion of the property not otherwise disposed of, including the 
reversion in the home plncc. "By equitable conversion is meant a 
change of property from real into personal, or from personal into real, 
not actually taking place, but presumed to exist only by construction or 
intendment of equity. 'Nothing,' i t  has been said, 'is better estab- 
lished than the principle that money directed to be employed in  the 
purchase of land, and land directed to be sold and turned into money, 
are to be considered as that species of property into which they are 
directed to be converted, and this in whatever manner the direction is 
given, whether by will, by way of contract, marriage articles, settlement, 
or otherwise; and whether the money is actually deposited, or only 
covenanted to be paid, whether the land is actually conveyed or only 
agreed to be conveyed. The owner of the fund, or the contracting 
parties, may make land money or money land.' By this and similar 
declarations, the judges do not mean to assert a solemn piece of legal 
juggling without any foundation of common sense; but simply to lay 
down the practical doctrine that for certain purposes of devolution and 
transfer, and in order that the rights of parties may be enforced and 
preserved, i t  is sometimes necessary to regard property as subject to the 
rules applicable to i t  in its changed and not in its original state, al- 
though the change may not have actually taken place." Bispham's 
Prin.  Eq., see. 307; 1 Story's Eq. Juris., see. 573 et seq.; Duckworth 
v. Jordan, 138 N .  C., 521; Clif ton v. Owens, 170 N. C., 613. The right 
of a testator to effect his purpose by directing that money be employed 
in the purchase of land, or that land be sold and turned into money is 
unquestionable, and those who claim under a will directing such con- 
version must take the property in its converted character, as if the con- 
version actually took place at  the time of the testator's death, unless 
some other time is designated in the will. Brown v. Wilson, 174 N .  C., 
639; Benbow v. Moore, 114 N .  C., 270; Conly v. Rincaid, 60 N.  C., 594; 
Brothers v. Cartwright, 55 N.  C., 116; Elliott v. Loft in,  160 N.  C., 
362; Clif ton v. Owens, supra, pp. 616-617. 

From the application of these principles i t  follows that the equitable 
conversion into money of the reversionary interest took place when the 
testator died, and that the money to be derived from the sale was to be 
divided between the widow and the daughter ('share and share alike." 
The daughter, who was the sole surviving heir and distributee, acquired 
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t h e  interest of her  mother  (C. S., 137) ,  and  upon  t h e  aubsequent dea th  
of t h e  daughter  intestate, he r  surviving husband ( t h e  defendant W. C. 
McKinney)  mas entitled to  her  pcrsoual estate, subject, of course, to  t h e  
claims of her  creditors and  othcra holding r igh t fu l  d e m m d s  against  her. 
C. S., 7 ;  Bank v. Gilmer, 116  N. C., 701;  Colsmz, v. hfartin, 62 N. C., 
1'23. C. S., 137  (8) )  applies only i n  case n mar r ied  woman d ie  intestate, 
leaving a h u s b a r ~ d  and  a child, o r  t h e  representative of such child. 
Publ ic  Laws  of 1921, ch. 54. 

The judgment of t h e  Superior  Court  i s  
Bffirmed. 

CONESTEE CHEMICAL COMPANY, INC., V. W. C. LOKG ET AL. 

(Filed 15 November, 1922.) 

1. Judgments-Term-Presumptive Date--Signed Out of Term-Consent. 
The provisions of C. S., 613, that judgments relate to the first day of 

the term, apply when the judgment was rendered and docketed duriug 
the term, or within ten days after adjournment therwf,  and not to a 
judgment signed out of term by the consent of the parties, escept where 
third persons a re  prejudiced: and the position may r o t  be maintained 
that a sale of lands to be made hy commissioners appointed to  sell p r o p  
erty, etc., mas not made within the time prescribed by the order, under 
the theory that the date of the order was to relate back to the commence- 
ment of the term, when it  appears that  by consent the order was signed 
after the term of court, and the sale occurred within the time prescribed 
from the actual date on which the judge sigued it. 

2. Appeal and  Error-Findings by C o u r t C o n s e n t E v i d e n c e .  
Where the judge finds by cousent the facts controverted in the action, 

his findings a r e  not reviewable on appeal to the Supreme Court when 
supported by evidence. 

3. Same-Judicial Sales-Confirmation-Discretion of O ~ u r t .  
The confirmation of a judicial sale by the Superior Court judge is  a 

matter within his sound discretion, and will not be reviewed by the 
Supreme Court on appeal when i t  has  been exercised rvasonably and not 
arbitrarily. 

APPEAL b y  defendant  f r o m  Lane, J., a t  December Term,  1921, of 
RICHMOKD. 

O n  4 March ,  1920, t h e  defendant  Long  executed a n d  delivered t o  t h e  
plaintiff a chat tel  mortgage a n d  crop l ien t o  secure his promissory note  
t o  t h e  plaintiff in t h e  sum of $4,795, d u e  o n  1 5  November, 1920. T h e  
defendant made  defaul t  i n  payment, a n d  i n  Richmond C?ounty a consent 
judgment was  rendered against  h i m  on  3 June ,  1921, f c r  t h e  amount  of 
t h e  note, wi th  interest, and  a commissioner w a s  appointed to  sell a t  
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private sale so much of the mortgaged property as was seized under 
proceedings in claim and delivery. The commissioner sold 59 bales of 
cotton at  9 cents, and realized $2,121.39, and made report of his sale 
on 1 August, 1921. At the September Term, 1921, the defendant filed 
written obiections to the confirmation and several affidavits were filed. 
The cause was continued, and it was agreed that the judge might render 
final judgment outside the district in vacation. After finding the facts 
from the e~idence his Honor signed a judgment on 31 August, 1922, 
confirming the sale and crediting the amount of the note with the pro- 
ceeds. The defendant excepted and appealed. 

J .  Chesley Sedberry a d  J .  G. McCorrnick for the  commissioner. 
TY. R. Jones and Stack, Parker & Craig for defendant. 

A D ~ I S ,  J. I n  the judgment to which the parties expressly consented 
it mas provided that the commissioner should make sale within sixty 
days'from the date of the order. The judgment was rendered as of the 
May Term, 1921, but his Honor found the facts to be that i t  was "signed 
and entered" on 3 June, and that the sale was made on 1 August, and 
within the time prescribed. The relation of a judgment to the first day 
of the term applies when the judgment is rendered during a term and 
docketed during the same term, or within ten days after the ad- 
journment. C. s., 613. The statute does not purport to apply to a 
judgment signed out of term, and a judgment nunc pro tunc, though by 
agreement, is not allowed to take effect by relation to the prejudice of 
third parties. Hardware Co. v. Holt, 173 N .  C., 310; Ferrell v. Hales, 
119 N. C., 199. The defendant's first assignment of error therefore 
cannot be sustained. 

The second and third assignments involve questions of fact. There 
was e~idence to support each finding, and it is well established that in 
such cases the facts as found by the trial judge are not subject to 
review in this Court. Harris v. Smith, 144 N .  C., 439; Jordan v. 
Bryan, 103 N .  C., 59; Straws v. Frederick, 98 N .  C., 60. 

The defendant further assigned as error his Honor's confirmation of 
the commissioner's sale and the order directing the clerk to credit the 
judgment with the proceeds of the sale, less the expenses. I n  our view 
of the law i t  is not necessary to discuss the various contentions in behalf 
of and in  opposition to the order confirming the sale. Whether a 
judicial sale should be confirmed is ordinarily a matter within the sound 
equitable discretion of the court. True, the discretion must be exercised 
reasonably and not arbitrarily; but if it appears that the sale was free 
from deception and unfair advantage, and that the order of confirmation 
was made in the exercise of a discretion which was not abused, the 



400 I N  THE SUPREME C O U R T .  [I84 

courts "will not be  as tu te  t o  find objections." S u t t o n  I,. Cruddock, 174 
N.  C., 276; Thompson,  v. Rospigl ios i ,  162 N .  C., 147; Vc:ugkan  v. Gooch, 
92 N .  C., 5 2 9 ;  Wood v. Parker, 63 N .  C., 379. 

W e  have  considered a l l  t h e  exceptions and  have  concluded, upon  the  
whole record, t h a t  t h e  defendant  cannot  claim t h e  relief sought a s  a 
mat te r  of legal r ight .  T h e  judgment  i s  therefore 

Affirmed. 

JOHN G. CARPENTER, ADMINISTRATOR OF BENJAMIN L. CLARK, DECEASED, 
v. ATLANTA AND CHARLOTTE AIR LINE RAILWAY C13MPANP ET AL. 

(Filed 22 November, 1922.) 

1. Actions-State-Governmental Agencies-State Highway Commission 
-Statutes. 

The statutes creating the State Highway Commissioi~ enumerate their 
powers and duties in the construction, maintenance, etc., of highways for  
public benefit, without either expressly or impliedly giving i t  the right 
to sue and be sued, but manifestly a s  an agency of the :State for the pur- 
pose of exercising administrative and governmental l'unctions. Public 
Laws 1915, ch. 113; Public Laws 1919, ch. 189; Public Laws 1921, ch. 2, 
sec. 10. 

2. Same--Constitutional Law. 
A State cannot be sued in i ts  own courts or elsewhere unless it has  

expressly consented to such suit, by statutes or in cases authorized by 
provisions in  the organic law, instanced by Art. 11, Const. U. S. ; Art. IV, 
see. 9, Const, of North Carolina. 

A suit prosecuted against an officer or agent who represented the State 
in conduct and liability, and wherein the State is  the real party whose 
action will be controlled by the judgment and againsl; which relief is 
sought, is  a suit against the State, and not against i ts  officer or agent, 
whose acts are  alleged to have caused the injury compllined of. 

4. Sam-Private Corporations. 
C. S., 1126, giving corporations the right to  sue and be sued, does not 

apply to the State Highway Commission, a governmental agency of the  
State, but only to private and quasi-private corporatiors. 

5. Sam-Torts. 
The principle upon which a governmental agency is not liable to a n  

action in tort committed by its agents, rests upon publi,? policy, and the 
State Highway Commission being a governmental agency is immune from 
suits of this character, whether empowered by the statutes concerning i t  
to sue and be sued or otherwise, there being no statute or constitutional 
provision authorizing it. 
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8. S a m e P r i n c i p a l  and A g e n t p r i v a t e  Torts. 
The principle upon which the immunity of the State from suit does not 

extend to its officers and agents for a trespass committed in breach of an 
individual's legal rights under conditions prohibited by law, though they 
have assumed to act by authority of the State, can have no application 
when the State is the real party against which the relief is sought, and 
the party that will be affected or controlled by an adverse judgment, if 
rendered. 

7. Same-Statutes-Constitutional Law. 
An officer or agent of the State is not liable to one injured by a breach 

of his administrative duty requiring the exercise of his judgment or 
discretion, when it is imposed solely for the public benefit, and he has 
acted within its scope without malice or corruption. 

8. Pleadings-Demurrer-Governmental Agencies-Torts. 
The plaintiff in this action sued the State Highway Commission for 

damages for the death of his intestate, alleged to have been caused by its 
failure to provide a safe place for the intestate to work in pursuance of 
his dangerous duties as defendant's employee: Held,  a demurrer con- 
fined the scope of the inquiry to whether the action could be maintained 
against the defendant commission, in its capacity in which it was sued, if 
regarded as a general appearance, and was properly sustained. 

9, Summons-Service-Principal and AgentGovernmenta l  Agencies- 
State Highway Commission-Actions. 

A summons served on the chairman alone, and as such of the State 
Highway Commission, does not present in the action the question of the 
individual liability of its agents or employees for a tort alleged to have 
been committed by them. 

APPEAL by plaintiff from Webb, J., at  September Term, 1922, of 
GASTON. 

The  State Highway Commission demurred to the complaint. De- 
murrer sustained. Plaintiff appealed. 

Mangum & D m n y  for plaintiff. 
Attorney-General Manning a.nd Assistant Attorney-General Nash and 

W .  L. Cohoon for State Highway Commission. 

ADAMS, J. The  plaintiff alleges that  Sam Finley, who was employed 
by the State Highway Commission to surface certain roads i n  the county 
of Gaston, by agreement with the Southern Railway Company, built 
a tank, or  tanks, on the railroad's right of way in  the town of Lowell 
within a few feet of overhead wires which were charged with a n  electric 
current of high voltage; that  these tanks contained asphalt, which was 
to be used in  surfacing the roads then in  process of construction;' and 
that  the plaintiff's intestate, a road inspector i n  the employ of the 
Highway Commission, went to one of the tanks in  obedience to orders 
given him, and mounting a ladder undertook, by means of an  iron rod, 
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to dig  or cut into the asphalt, when the rod came in contact with one 
of the wires and communicated the electric current to his body, causing 
his death. The plaintiff further alleges that the H i g h ~ ~ a y  Commission 
negligently permitted Finley to place the tanks in  dangvrous ~rox imi ty  
to the mires and negligently failed to furnish for the plaintiff's intestate 
a safe place in which to work, or to warn him of the danger to which 
he was exposed. 

The Highway Commission demurred on the ground that the com- 
plaint does not state a cause of action against them in that the commis- 
sioners are agents of the State engaged in the performance of a public 
serrice, and are not subject to suit for the cause alleged. The demurrer 
was sustained, and the plaintiff excepted and appealed. 

The appeal presents the question whether the allegations in the com- 
plaint constitute a cause of action which can be maintained against the 
State Highway Commission in the Superior Court. I t  s not necessary 
to consider the alleged cause of action against Finley (who is named as 
a defendant) for the reason that Finley has never been served with 
process and is not in court, and because, moreover, the demurrer was 
filed only by the Highway Commission. 

I n  1915 the General Assembly established a State Highway Commis- 
sion, to consist of the Governor and six others, and afterwards increased 
the number of commissioners, enlarged their duties, artd more clearly 
defined their powers. Public Laws 1915, ch. 113; Public Laws 1919, 
ch. 189; Public Laws.1921, ch. 2. Section 10 of the act of 1921 clothed 
the commission with the general supervision of all matters relating to 
the construction of the highways of the State, including the execution 
of contracts, the selection of the materials to be used, the control for 
the benefit of the State of any existing county or township roads, the 
regulation of the use of the roads and of the police traffic thereon, re- 
sponsibility for the maintenance of all highways other than streets in  
towns and cities, and other enumerated powers. The tommission was 
not incorporated with the right to sue and to be sued, but was mani- 
festly established as an agency of the State for the purpose of exercising 
administrative and governmental functions. 

The principle is firmly established that a State cannot be sued in its 
own courts or elsewhere unless i t  has expressly c6nsentd to such suit, 
except in cases authorized by Article XI  of the Con~titution of the 
United States, or by some provision in the State Constitution repre- 
sented, for example, by Article IV, section 9, of the Constitution of 
North Carolina. I n  Beers v. Arkansas, 20 Howard, 52?, Chief Justice 
Taney said: "It is an established principle of jurisprudence in  all 
civilized nations that the sovereign cannot be sued in  its own courts, or 
in any other, without its consent and permission; but i t  may, if i t  thinks 
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proper, waive this privilege and permit itself to be made a defendant in 
a suit by individuals, or by another State. And as this permission is 
altogether voluntary on the part of the sovereignty, i t  follows that it 
may prescribe the terms and conditions on which i t  consents to be sued, 
and the manner in which the suit shall be conducted, and may withdraw 
its consent whenever it may suppose that justice to the public requires 
it." U.  S .  v. Clark, 8 Pet., 436; U .  S .  v. Eckford, 6 Wall., 484; R. R. 
Co. v. Tern., 101 U. S., 337; U. S. v. Lee, 106 U. S., 196; Moody v. 
State Prison, 128 N. C.,. 12; J m e s  v .  Comrs., 130 N .  C., 452. 

I t  is true that a suit against the officials of a State is not necessarily a 
suit against the State, for the nature of the action must be determined 
by the substance of the relief sought. Im. Co. v. Herriott, 91 Fed., 
715; Bain v. State, 86 N.'C., 49. But where a suit is prosecuted against 
an officer or agent who represents the State in action and liability, and 
the State is the real party whose action would be controlled by the judg- 
ment and against which relief is sought, the action is in effect a suit 
against the State. North Carolina v. Temple, 134 U. S., 22 ; Lou&iaw 
v. Steele, 134 U. S., 230; Smith  v. Reeves, 178 U. S., 436. 

The plaintiff insists, even if these propositions be conceded, that the 
original jurisdiction of the Supreme Court conferred by Article IT, 
section 9, of the State Constitution is not to be exercised if by the ordi- 
nary process of the law a plaintiff can regularly constitute his case in 
court and obtain relief against the defendant (Ba in  v. State, 86 N.  C., 
50)) and that the instant action can be maintained on two distinct 
grounds: (1 )  that authority for the commission to sue and to be sued is 
implied from the character and purpose of the legislation by which i t  
was established; and (2 )  that the action was instituted for the recovery 
of damages caused by the negligence of the officers or agents of the State 
and not as a suit againt the State. 

As to the first ground, we understand the plaintiff to admit, in accord- 
ance with the decisions, that the power to sue and to be sued given 
under C. S., 1126, applies only to private and quasi-public corporations, 
and not to the governmental agencies of the State. Moody v. State 
Prison, supra. Besides this, the mere right to sue and to be sued, even 
if expressly granted the commission, would not destroy the public policy 
on which immunity from a suit in tort is made to rest. I n  Moody's case, 
supra, it is said: "But even if such authority was given, i t  would cover 
only actions ordinarily incidental in  its operation, and would not extend 
to causes of action like the present. There is a distinct difference 
between conferring suability as to 'debts and other liabilities for which 
the State Prison is  now liable,' and extending liability for causes not 
heretofore recognized. Crate Co. v. Commonwealth, 152 Mass., 28. 
(The exemption of the State from paying damages for accidents of this 
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nature does not depend upon its immunity from being 3ued without its 
consent, but rests upon grounds of public policy, which deny its liability 
for such damages.' Bourn v. I far t ,  93 Cal., 338." I n  .Tones v. Comrs., 
supra, it was held that counties, as instrumentalities of t i e  State, are not 
liable in damages in the absence of a statutory provisioi giving a cause 
of action against them, and even if s11ch authority were given i t  would 
not extend to causes of action in tort. The cases cited by the plaintiff 
are not in conflict with these decisions. I n  Ellis v. N .  C. Institution, 
6 8  N. C., 424, the action was based on a contract which was collateral 
or incidental to the purposes for which the institution was established. 
I n  the case of Bain  v. State, supra, the object of which was to ascertain 
the facts relating to the plaintiff's interest in land occupied by the 
defendant, this Court held that Article IV,  section 9, ~f the Constitu- 
tion did not apply, because the plaintiff could obtain the relief sought 
in an ordinary action at law. And in  County Board v State Board of 
Education., 106 N.  C., 83, the defendant was empowered to sue and be 
sued, and the action was prosecuted to enforce the performance of a 
ministerial duty. 

As to the second ground relied on by the plaintiff, we concede the 
proposition that the immunity of the State from suit does not save its 
officers and agents from liability for a trespass committed in  breach of 
an individual's legal rights under conditions prohibited by law, even 
when they act or assume to act by authority of the State. This doctrine 
is maintained in courts of the highest repute and js illustrated in 
numerous decisions. I n  Poindester v. Gremhozu, 114 U. S., 270, i t  
appeared that the plaintiff owed certain taxes to the State of Virginia; 
that the defendant, as treasurer of the city of Richmond, was charged 
with the duty of collecting the tax, and made demand on the plaintiff 
for payment of the taxes due; that the plaintiff thereupon tendered to 
the defendant in payment thereof 45 cents in money and certain matured 
coupons issued by the State of Virginia by rirtue oE an act of the 
General Assembly; that the defendant refused to accept the coupons 
and money in payment of the plaintiff's tax, and levied upon and took 
possession of certain personal property belonging to the plaintiff for the 
purpose of selling the same to pay the taxes; and that the plaintiff then 
brought his action in detinue for the recovery of the property levied on 
by the defendant. The defendant objected that the wiit could not be 
maintained because it was substantially a suit against the State of 
Virginia, to which i t  had not assented, and that the defendant acted 
only in an official capacity and was guilty of no personal wrong. I n  
deciding the question, Mr. Justice Matthews said : "A defendant, sued 
as a wrongdoer, who seeks to substitute the State in his place, or to 
justify by the authority of the State, or to defend on the ground that 
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the State has adopted his act and exonerated him, cannot rest on the 
bare assertion of his defense. H e  is bound to establish it. The State 
is a political corporate body, can act only through agents, and can com- 
mand only by laws. I t  is necessary, therefore, for such a defendant, in 
order to complete his defense, to produce a law of the State which con- 
stitutes his commission as its agent, and a warrant for his act. This 
the defendant in the present case undertook to do. H e  relied on the 
act of 26 January, 1882, requiring him to collect taxes in gold, silver, 
United States Treasury notes, national bank currency, and nothing else, 
and thus forbidding his receipt of coupons in lieu of money. That, it 
is true, is a legislative act of the Government of Virginia, but it is not 
a law of the State of Virginia. The State has passed no such law, for 
i t  cannot; and what it cannot do, it certainly, in contemplation of law, 
has not done. The Constitution of the United States and its own con- 
tract, both irrepealable by any act on its part, are the law of Virginia; 
and that law made it the duty of the defendant to receive the coupons 
tendered in  payment of taxes, and declared every step to enforce the 
tax thereafter taken to be without warrant of law, and therefore a wrong. 
H e  stands, then, stripped of his official character, and confessing a 
personal violation of the plaintiff's rights, for which he must personally 
answer, he is without defense." 

This principle is sustained in Scott v. Donald, 165 U. S., 58; Elmore 
v. Fields, 153 Ala., 345; Burroughs v. Commmwealth, 224 Mass., 28. 
I n  Hopkin a. Clemson College, 221 U .  S., 636, on which the plaintiff 
chiefly relies, the facts were that the defendant maintained an embank- 
ment on the eastern side of the Seneca River to protect its lands from 
overflow, but its construction narrowed the channel of the river and 
caused the current of the stream to flow across the banks of the plain- 
tiff's lands, causing injury. The appeal raised the question whether a 

corporation can avail itself of the State's immunity from suit in 
a Pi-oceeding against it for so managing the land of the State as to 
damage or take private property without due process of law. The 
college was not acting in a governmental capacity. I n  reference to the 
question, the Court said: "Again, and still treating the question as 
though involved in  the plea to the juriediction, that is not an action 
against the college for a tort committed in the prosecution of any 
governmental function. The fee was in the State, but the corporation, 
as equitable owner, was in the possession, use, and enjoyment of the 
property. For protecting the bottom land, the college, for its own 
corporate purposes and advantages, constructed the dyke. I n  so doing 
it Iyas not acting in any governmental capacity." With respect to the 
question of liability, there is a well defined distinction between institu- 
tions \!,hi& arc regarded as ministerial agencies of the government and 
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those which exercise political or governmental functions like counties, 
municipalities, or commissions created for the construction and mainte  
nance of the public highways. The duties of such gow!mmental insti- 
tutions are more than ministerial. The apposite principle is this: I f  
an action cannot be prosecuted against its officers or agents when the 
State is the real and only party in  interest, i t  is equally t:rue as a general 
proposition that a State cannot be held liable for torts committed by its 
officers or agents in  the discharge of their official duties unless i t  has 
voluntarily assumed such liability. And the test by which the question 
of the individual liability of an official or agent of the State for tortious 
personal injury is to be determined has been stated in our decisions. 
For the negligent breach of a public duty administrative, ministerial, 
and imposed entirely for the public benefit a public o5cer may not 
be held individually liable to a person who has been injured by his 
negligence, unless the statute creating the office or impcsing the duties 
makes provision for such liability; and where his powers involve the 
exercise of judgment or discretion he is not liable to any private person 
for neglect to exercise such powers nor for the consequence of the lawful 
exercise of them if he keeps within the scope of his autiority and acts 
without malice or corruption. Hipp v. Farrell, 169 N. C., 552;  S. c., 
173 N. C., 169;  Snider v. High Point, 168 N.  C., 608. 

We have referred to the doctrine of the individual liability of a public 
officer or agent because the questions relating to i t  were cliscussed in the 
argument here, but it should be noted that the members of the Highway 
Commission are not sued as individuals. The plaintiff caused the 
summons to be served only on the chairman, and seemcl to have dealt 
with the commission as if i t  were a corporation. I f  the demurrer be 
treated as a general appearance, such appearance was limited and con- 
fined to the capacity in which the commission was sued. 

The judgment sustaining the demurrer is 
Affirmed. 

SETH ROBERTS AND WIFE V. MAYS MILLS. 

(Piled 22 November, 1922.) 

1. Employer and Employee-Master and ServantContrac~ts-Considera- 
tion-Bonus-Supplementary Contracts. 

An offer of a bonus by an employer to such of his employees working 
for wages by the week, as would continue to work for a designated period 
of months, is a supplementary contract to that by the week, and becomes 
binding on the promissor, without express agreement by the employee, 
when the latter continues to work under the inducement offered. 
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2;. Sam-Discharge of Employee-Darnage41mntnm Meruit. 
Where an employee by the week continues to work during the period 

for which his employer has offered a bonus, and is discharged without 
lawful excuse by the employer before the ending of the term, he is entitled 
to recover his weekly wage, under his contract relating thereto, to the 
time of his discharge, and upon his supplementary contract for the bonus 
to that time upon a quantum meruit, the question as to whether the 
employer had a reasonable ground to discharge his employee being for the 
jury upon conflicting evidence. 

3. SameHnsband  and Wife. 
Where the employees of a manufacturing plant, working for a bonus 

under the promise of their employer, are husband and wife, living together 
in the tenant house on the company's premises, the discharge of the 
husband accompanied with an order to leave the premises he was occupy- 
ing with his wife, is an implied discharge of his wife also. 

APPEAL by plaintiffs from F i d e y ,  J., at March Term, 1922, of 
MECKLENBURQ. 

The plaintiffs brought this action to recover $46.70, alleged to be due 
for wages for work for the week ending 13 September, 1920, and for 
the recovery of $191.83 bonus, and for $553.60 claimed as damages for 
breach of contract of employment, the same being wages for the period 
from 13 September, 1920, to 25 December, 1920, at  the rate of pay 
theretofore earned by plaintiff and his wife. 

I t  was admitted that the plaintiffs were in the employment of the 
defendant working in his cotton mill during January, 1920, and had 
been employed theretofore for probably two years; that during the 
early part of January, 1920, the following notice was posted by the 
defendant in his mill: "15 January, 1920. On 15 November we posted 
notice stating that we had made preliminary estimate of our accounts 
for the year 1919, sufficiently definite to warrant our announcing that 
on 29 December we would make an increase of 10 per cent in the wages 
of all mill operatives, and also would again pay the 5 per cent bonus 
at  Christmas time in 1920. We have now completed our accounts for 
1919, and find that it is possible for us to not only advance wages 10 
per cent, which was done on 29 December, but also to pay 10 per cent 
bonus at Christmas time in 1920 instead of 5 per cent bonus. There- 
fore, a 10 per cent bonus will be paid at  Christmas time in this year to 
those who hare  been continuously in the company's employ since this 
present month of January. Mays Mills, Incorporated. Maysville, 
N. C." 

The defendant admitted the claim for $46.70 for wages earned in the 
 reek prior to 13 September, 1920, and tendered an offer of judgment 
for this amount, but denied the right of either of the plaintiffs to recover 
on account of the claim for bonus or for unearned wages on account of 
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alleged breach of contract of employment. The court b12low gare judg- 
ment for the $46.70 admitted by the defendant, and held that neither 
of the plaintiffs was entitled to recover on the other claims. 

From the above judgment the plaintiffs appealed. 

Marvin L. Rich and J .  F .  Flowcrs for plaintiffs. 
Tillett & Guthrie fo r  defendants. 

CLARK, C. J. This case presents, for the first time in  this Court, the 
construction of the effect of an offer by employers to ex-end a bonus to 
employees provided they remain a specified length of time, which offer 
is accepted by the employee entering upon his employment upon such 
inducement. Should the employee fail to execute his part of the agree- 
ment by remaining for a specified time, or is dismis,sed for failure 
to do efficient work, or for any other good cause he forfeits his claim to 
the bonus offered. The question here presented is, Can the employer 
arbitrarily terminate such agreement at any time without legal and 
sufficient cause. 

I n  this case the evidence of the plaintiff was uncontradicted that he 
saw the notice of the offer of a bonus of 10 per cent posted in the mill, 
and thereby he was induced to stay and work until he could draw the 
bonus: that before the offer of the bonus was made he intended to auit. 

A ,  

and would have done so but for its being raised to 10 per cent. His  
wife and coplaintiff makes the same allegation. There was evidence 
that the work of the plaintiffs was entirely satisfactory to the employers. 
H e  testified that there was no complaint of the work of himself and 
wife. The foreman, J. D. Norwood, under whom the plaintiff worked, 
testified that the character of his work was good; that he had no occa- 
sion to complain of it, and if there had been any complaint it would 
hare been made to him, and that he had received no com~la in t  in regard 
to it. We also testified that he had known the plaintiff some four years, 
and his general reputation was good, and his general reputation as a 
workman in a cotton mill was good. The witness Robinson, who dis- 
charged the plaintiff at the direction of the superintendent, Dawson, 
stated that he had known Roberts and r i f e  since 1917, and that the work 
of both was satisfactory to the company. I n  short, the evidence is that 
the work of the plaintiff and his wife was entirely satisfaztory, and that 
their discharge was not caused by any dissatisfaction with their work, 
but because of criticism which Seth Roberts is alleged to have made 
outside the mill of an officer, but which he denied. Welsh, the chief 
executive of the mill, testified: "I gare instructions to hare Roberts 
discharged, and my reasons were that he mas critical of an officer of the 
lam we had employed there to keep the place clean. I had no other 
reason." 
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The plaintiff objected to all the testimony relative to the matters that 
occurred outside the mill and that were not in  any way connected with 
his work, and excepted to the refusal of the court to exclude such testi- 
mony. The plaintiffs contend that the 10 per cent bonus offered was a 
part of the stipulated compensation for work to be performed, and that 
the defendant would have no right to discharge the plaintiffs for the 
reason assigned, and thereby defeat the plaintiffs in  their purpose to 
remain in the mill and work according. to the offer contained in the 

..2 

notice as to all who remained continuously in its employment until 
Christmas. They also contended that the allegations of the conversa- 
tion outside the mill, if true, which they denied, did not authorize their 
discharge by the defendant, there being no complaint as to their work; 
that the defendant could not discharge them without any legal reason 
authorizing them to do so, and that in effect they did this, and are liable 
to the plai&ffs for 10 per cent of the wages earned at least up to the 
time of the discharge as a part of the stipulated compensation for the 
work actually done. 

The plaintiff also excepted because the court instructed the jury that 
if they believed the evidence and found the facts in accordance there- 
with to answer the first issue "No," and to save trouble that he would 
answer it for them "No." 

There was conflicting evidence as to the conversation on account of 
which the plaintiff Roberts was discharged, and we need not in this case 
pass upon the question whether there was sufficient ground for discharge 
for whether there was such conversation was a disputed issue of fact, 
upon which the jury alone was competent to pass. The language which 
the witnesses for the defendant testified that the male plaintiff used, and 
for using which mas discharged, was as follows: The witness Welsh 
testified that he "ga1.e instructions to haye Roberts discharged, and his 
reason mas that he was critical of an officer of the law that the company 
had employed to help keep the place clean; that he had no other reason." 

L. PI. Parker, witness for the defendant, testified that he was an 
employee of the mill and superintendent of the Sunday School there, 
and he heard Roberts, on 20 August, 1920, state, in the presence of other 
employees, "Oh, hell, the way they have Sunday School now they have 
not a fitten place to go to. The Bible did not teach us to have Sunday 
School the way they do; that the way it was one man should speak at 
a time and the way they had Sunday School there, i t  was not fitten to 
go to, all chattering at one time." The witness says he told Mr. Brymer 
about that conversation, and Welsh, the rice president and general 
manager, had Roberts discharged. Brymer also testified that he was 
a deputy sheriff, and he had arrested some boys 16 and 17 years old 
and summoned them to court; that on Monday morning thereafter, some 
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of these boys being in the crowd, and the matter being mentioned, the 
plaintiff Roberts spoke up and said: "I consider that a dirty trick for 
you to be out that time of night bothering the boys. I; was not your 
damned business." The witness says he 'told Welsh abou ; this conversa- 
tion of Roberts. Welsh stated that Parker and Bryrner had made the 
above reports to him and he gave orders to have Roberts discharged. 

The plaintiff testified that he did not make the statement that the 
Sunday School was an unfit place for people to go to. H e  says that in 
regard to the boys, he stated to defendant's witness, "I don't care if 
these boys are arrested for gambling, but why do they think they should 
have a chain-gang sentence? Most of the boys work a t  night and sleep 
Saturdays and don't care to go to bed, and were out there for pastime 
mostly, and furthermore, they did not bother you." 

The judge, upon this conflicting evidence, instructed the jury that 
"If the jury believed the evidence, and find the facts in accordance 
therewith, then answer the first issue 'No.'" The defendant was en- 
titled to have the jury pass upon the evidence and find the truth of the 
allegation; and further, whether it justified the discharge of the plain- 
tiff from their employment, on which matter we do not need to express 
an opinion until the facts are found as to what was said. 

I n  34 Cyc., 1650, i t  is said that when there is a reward 'offered, "When 
the plaintiff has performed part of the service and is prevented by the 
offerer, or by those for whose acts he is responsible, from completing the 
work he is entitled to the whole reward, or at least to a compensation 
on a quantum memit." 

I t  has become a very general policy with large employers of labor to 
offer a bonus or additional compensation to employees who shall render 
continuous and efficient service for a specified period of time. This is 
not a gratuity or gift, but is an offer on the part of the employer, with 
whom the offer originates in order to procure efficient and faithful serv- 
ice and continuous employment, and when the employee enters upon the 
service upon that inducement i t  becomes a supplementary contract of 
which he cannot be deprived without sufficient cause. I n  Payne v. 
U.  S., 269 Fed., 873, it is held by the Court of Appeals 3f the District 
of Columbia that "9 bonus is not a gift or gratuity, but :L sum paid for 
service or upon a consideration, in addition to or in excess of that which 
would ordinarily be given." 

In Rennicott v. Wayne Co., 16 Wall., 471, the Court approved the 
following definition from Webster: "It  is not a gift or gratuity, but a 
sum paid for services, or upon a consideration in  addition to or in excess 
of that which would originally be given." 

In Youngsberg v. Lamberton, 9 1  Minn., the Court held that "where 
one party agreed to render service to the other for a year for a fixed 
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salary and received as a bonus a percentage of the business of his em- 
ployer at  a specified time, the employee, if discharged, had a right of 
action accrued up to that time for the profits or bonus earned." 

The posting of the notice and offer of a bonus for continuous work 
under the circumstances above set out, payable on the following Christ- 
mas, was a proposal on the part of the mill and the acceptance by the 
plaintiff by setting in to work until the end of the year, made a contract, 
provided he did his work satisfactorily, and the discharge of the plain- 
tiff, unless for sufficient cause, would amount to a breach of the contract, 
and was a wrongful discharge. The defendant could not relieve himself 
of payment of the bonus earned up to that time unless the discharge 
was upon sufficient cause. 

I n  2 Labatt Master and Servant, 1323, sec. 452, it is held that such 
bonus is a part of the stipulated compensation, and in  note 3 i t  says: 
"Where i t  was agreed that the servant was to receive a gift of twenty 
pounds if he remained to a certain date, i t  was held that the jury was 
entitled to take this into account in assessing the amount of damage 
recoverable for wrongful dismissal.'' 

I n  26 Cyc., 1308, i t  is said: "When the parties mutually terminate 
a contract of employment before the expiration of the term, a bonus 
already earned is recoverable." The posting of the notice was an offer 
to the employees then in the mill that if they would remain until the 
end of the year they would have the 10 per cent bonus. The plaintiffs 
accepted this offer in good faith, and in good faith entered upon the 
performance of their contract resulting from their acceptance, and the 
employer was liable at  least to the extent of a quantum meruit if they 
discharged the employee without sufficient cause. Even, therefore, if 
the parties had agreed to terminate the relationship existing between 
them, the employee would be entitled to the bonus earned; 26 Cyc., 1308, 
above set out. I f  they were wrongfully discharged under the authority 
of 2 Labatt M. & S., 1323, above quoted, they were entitled to have the 
bonus earned. 

Certainly the plaintiffs were entitled to have the jury pass upon the 
fact whether the discharge was justified by their conduct. I f  the jury 
believed the testimony of the plaintiffs, their contract, based upon the 
notice and their acceptance of the offer therein contained, was breached 
by the defendant without cause. 

According to 2 Labatt, p. 1333, the so-called bonus was "a part of the 
stipulated compensation," and the defendant having accepted the benefit 
of the continued labors of the plaintiffs could not deprive them of the 
bonus earned up to that time by discharge from their employment with- 
out legal and sufficient grounds. The offer, in accordance with the 
notice, was the payment of 10 per cent additional to the regular wages 
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for those who should remain in their service until the following Decem- 
ber, and i t  should have been submitted to a jury whether that contract 
was breached by the defendant. The fact that the plaintiffs were at 
liberty to quit work whenever they chose does not alter the case, for by 
the terms of the offer, which was accepted by the plaintiffs, the latter 
would lose the bonus of 10 per cent if they roluntari\y left the work 
before the end of the year. I t  was, therefore, a breach of the contract 
if the defendant discharged them and prevented the performance of 
their part of the contract without cause that would justify the termina- 
tion of their contract of employment. The jury must first find the facts 
and then i t  would be a question of law whether the conduct of the male 
plaintiff was sufficient ground for his discharge. 

The subject is nowhere more fully and clearly discussed than in 
Zwolanek v. M f g .  Co., 150 Wisconsin, 517, in which it is held that "an 
offer by an employer to permit his employees to participate in its surplus 
earnings, provided they mere in the regular employ of the employer 
for 4.500 hours during 100 consecutive weeks, was in the nature of an 

u 

offer of a reward for constant and continuous service. Such contract 
may be made orally, or in writing, either to a particular person or class, 
or to any and all persons complying with its terms. Until the accept- 
ance of such offer by beginning the performance of the service required, 
i t  is merely a proposition; but when the offer, including its terms and 
conditions, is accepted by performance before it lapses cr  is revoked, it 
becomes a binding contract, subject to thr laws governing contracts 
generally. Performance of such service constitutes an ~cceptance; and 
thereafter the offer cannot be revoked so as to deprive a person who has 
acted on the faith thereof of compensation. Where a rerson perform- 
ing part of the service for which a reward is offered is prevented by the 
offerer, or those for whose acts he is responsible, he is entitled to the 
whole reward, or at  least compensation on a quantum menlit." I n  that 
case the Court, in speaking of this system of offering bonuses to retain 
experienced labor in their employment for a certain length of time upon 
the promise of extra compensation, says that such custom, which is now 
beginning to be very generally adopted, is beneficial to the employer as 
well as to the employee. This is self-evident, for it is t h ~  employer and 
not the employee who makes the offer, and who continues or discoriti~lues 
it as he may find it to his interest. The Court in that case says very 
pertinently of this system: '(It  tends to il~duce e n ~ p l o ~ x w  to remaill 
continuously in the employ of the same master, and to render efficient 
serrice, so as to minimize the probability of discharge. A-t also tends to 
relieve the employer of the annoyance of hiring and breaking in 11ow 
men to take the place of those who might othwwise volunlarily quit, and 
to insure a full ~vorking force at  times when jobs are plentiful and 
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labor is scarce; to allow the employer in such case to repudiate liability 
on the ground stated would come perilously near conniving at the par- 
ticipation of a fraud; and no court should say that in such case the 
by-law merely affected the corporation and not third parties. If the 
corporation desires to hare their so-called 'by-lams' affect only the cor- 
poration and its shareholders, the11 thcy should refrain from exploiting 
them to third persons for the purpose of inducing such persons to act 
in reliance thereon. 

"We regard this law ns being simply the offer of a reward to em- 
ployees for constant and c o ~ i t i ~ ~ n o n s  service. The defendant made an 
offer of extra or additional conipcnsation to any employee who per- 
formed a certain number of hours service within a given period, pro- 
ridecl net profits were earncd, and provided the employee did not quit 
or was not discharged before a stated time. A reward is a sum of 
money or other compensation offered to the public generally, or to a 
class of persons for the prrformance of a designated service. 34 Cyc., 
1730." 

I n  that case the Court further said: "It is not necessary that the 
person performing this service for which a reward is offered should give 
notice to the offerer that he accepts the offer; for in such case the party 
making the offer impliedly dispenses with the actual notice and the doing 
of the act completes the contract," citing numerous cases. "While the 
mere offer, not assented to, does constitute a contract, an acceptance of 
the terms of an offer of reward by any person u7ho complies therewith by 
performing this service creates a complete and valid contract, provided 
the performance takes place prior to the withdrawal of the offer. Act- 
ing upon an offer, and complying with its terms and conditions, consti- 
tutes an acceptance. Wilson v. Stump (103 Cal., 2 5 5 ) ,  42 Am. St., 
111," citing a large number of cases to the same effect. 

"It is manifest that the statute of frauds has no application to the 
case. Until the offer is accepted by beginning performance there is no 
contract, executory or otherwise. When it is accepted by beginning 
work the obligation is fastened upon the defendant to pay what is due 
under it, and it is not essential that the employee should inform the 
employer that he relied on the offer in undertaking the work." 

The Court further held that while as a general proposition the party 
making an offer of a reward may withdraw i t  before i t  is accepted, the 
offerer of a reward must be held to the exercise of good faith and cannot 
arbitrarily withdraw the offer without sufficient cause. The employee, 
by accepting such offer by beginning work, is not obligated to serve a 
specified time. The penalty is that if he quits work, or is discharged 
for legal cause, he forfeits the bonus, for the terms of the employment 
are express that it must be continuous employment for the time specified, 
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and there is an implied agreement that during employment he shall in 
good faith render efficient service and not give legal and sufficient ground 
for discharge. 

I t  is true the wife in this case was not in terms e x p r d y  discharged, 
but peremptory order was given to the husband to get out of the house 
immediately, and this reasonably implied that his tvifc should go, too. 
At least, the management so understood it, for they made no demur to 
her leaving on that ground. 

I t  appears in this case that the contract for employment was by the 
meek, and hence either party could terminate i t  a t  the end of any week. 
The offer of a bonus and its acceptance by entering u p m  the work was 
a supplementary contract for a reward in consideration of the employee 
remaining in the service for the specified time. I t  did not change the 
terms of the contract of employment by the week, but by this agreement 
the employee, if he failed to remain the specified time, forfeited all 
claims to the bonus, and on the other hand, if the employer discharged 
the employee without good and sufficient cause, he was liable to the 
employee for the bonus lost thereby. Inasmuch as the employee knew 
that the employment could be terminated at the end of any week, he is 
entitled, upon such violation of the supplementary contract for con. 
tinuous service, upon a quantum meruit, for the length of time he served 
at the rate of 10 per cent on the wages earned up to that date, according 
to the employer's offer. The employee is not entitled to recover dam- 
ages for the wages for the unexpired time for the contract of employ- 
ment was terminable at  the end of any week, nor can he recover the 
bonus for the unexpired time for the bonus for continuous employment 
was based upon the continuance of the service, which under his contract 
the employer could terminate. H e  is entitled to recover if discharged 
without legal and sufficient cause the bonus of 10 per cent up to the 
time of the discharge, for that is the extent of the wrong done him by 
wrongful discharge. 

I n  this case it should have been left to the jury to determine whether 
the alleged co6versation took place at all, and if so, wh2ther i t  was good 
and sufficient cause for the discharge. I f  it was not, then the plaintiff 
and his wife are entitled to recover upon a quantun! meruit for the 
bonus up to the time they were wrongfully discharged 

The system of offering bonuses for continuous employment has been 
adopted by many employers, in their own interest, as well as being a 
step towards a better understanding between employers and employees. 
The enforcement of such contract can work no harm to employers, for 
they can discontinue the practice by failing at  any time to renew such 
offers. Some years ago the hours of employment in industrial estab- 
lishments in this State, especially in the cotton mills, were unlimited 
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by law. By statute the hours have been reduced to 60 per week, and 
most, if not all, of the larger cotton mills voluntarily have reduced this 
to 56 hours, and also increased the rate of com~ensation as this defend- 
ant has done. The employment of children of any age was formerly 
permissible, but now is restricted by law. Although there has been no 
legislation requiring it, many of the factories, a t  least the most pros- 
perous ones, are fitting up their tenement houses with lights, water, and 
sewerage, and many have established facilities for attendance on the 
public schools and church. The adoption of the system of offering a 
bonus in addition to the regular pay for continuous employment is part 
of the same system for the amelioration of the dealings between these 
companies and their employees. 

The employee being liable to a forfeiture of all bonus if he quits 
before the s~ecified time, it would be a breach of faith and, as one of the 
authorities above quoted says, "perilously near the perpetration of a 
fraud," if the employer were not liable for a breach of such supple- 
mentary contract on his part to the extent at  least of payment of the 
bonus earned up to the time of the discharge, upon a quantum meruit 
basis, when he has discharged the employee for whatever motive if the 
ground was not legal and sufficient for termination of the offer of extra 
compensation for continuous service in  the employer's service. 

New trial. 

J. A. FAY & EGAN COMPANY v. G. EDWARD CROWELL. 

(Filed 22 November, 1922.) 

1. Vendor and Purchaser-Contracts-Warranties-Return of Goods-- 
Fraud-Principal and AgentEvidence-Burden of Proof. 

Where the purchaser of machinery under a written contract has agreed 
that if he did not return the machine within thirty days it was to be 
regarded as an acceptance, shutting off all warranties, expressed or 
implied, and defends an action to recover the purchase price on the 
ground that the selling agent had fraudulently induced him, by his prom- 
ise, upon which he relied and acted, not to return the machine within that 
time, the burden is on the defendant to establish the false representa- 
tions, and that the plaintiff's agent was authorized to make them, by 
evidence aliunde, the agent's declarations, and his demurrer to the com- 
plaint is properly overruled. 

2. SamwDeclarations-Evidence Aliunde. 
While a vendor of goods may subsequently waive the stipulations of 

warranty in the written contract of sale, made in  its behalf, the burden 
of proof is on the purchaser relying thereon to show that  lai in tiffs agent 
had the authority from his principal to waive these stipulations, either 
expressly or implied from the character of the agency. 
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3. Pleadings-Amendments-Courts-Discretion-Appeal and Error. 

It  is within the sound discretion of the trial judge to allow amendments 
to pleadings, which will not be reviewed in the Suprl?me Court, when 
there is no suggestion that lie had abused the discretionary powers he has 
exercised. C. S.. 547. 

APPEAL by plaintiff from Ray, J., at October Term, 1922, of STANLY. 
Ciril action to recover balance due on ten promissor:y notes executed 

by the defendant and delivered to the plaintiff for a certain quantity of 
mill machinery. 

Defendant admitted the execution of the notes and contract, but set 
up in his amended answer that by the false and fraudulent representa- 
tions and promises, made by plaintiff's sales manager, he mas induced 
to keep said machinery to his injury, beyond the 30-day period, allowed 
in the contract of purchase for its return in case of rejection, and that 
therefore said stipulation in regard to the return of said property has 
been waived. 

Plaintiff demurred to the allegations set out in the defendant's 
amended answer, and from an order overruling said deinurrer, plaintiff 
appealed. 

Simlair, Dye & Clark for plaintiff. 
R. L. Smith & Son for defendunt. 

STACY, J. This case was before us at  the Fall  Term, 1921, and is 
reported in 182 N. C., 532. We held there, upon the record as presented 
on the first appeal, that the plaintiff was entitled to a directed verdict 
for the balance due on the unpaid notes. When the cause went back 
and was again reached for trial, the defendant was allowed to amend 
his answer and to set up, by way of recoup~nent, set-off or counterclaim, 
an allegation to the effect that during the 30-day period within which 
said machinery was to be tested and returned, if not satisfactory and 
as represented, the plaintiff's sales manager falsely and fraudulently 
assured the defendant that said machinery would be made good, and any 
and all defects remedied by the plaintiff. 

Defendant avers that he relied upon said verbal assnrances, induce- 
ments and representations, believing them to be true, and for this reason 
did not return the machinery within the time required by the contract, 
and he now contends that on account of such fraud and deceit this pro- 
vision of the contract has been waived by the plaintiff, and that he, the 
defendant, i s  no longer required to observe the stipulation in regard to 
the time limit for returning the machinery. 

The clause in  the contract here referred to is as follows: "And that 
a retention of the property forwarded, after 30 days f m m  its arrival a t  
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destination, shall constitute a trial and acceptance, be a conclusive 
admission of the truth of all representations made by or for the con- 
signor, and a fulfillment of all its contracts of warranty, express or 
implied." 

We will not review the action of the trial court in allowing the 
defendant to amend his answer in the manner as indicated, for this was 
a matter resting in  his sound discretion. C. S., 547. There is no sug- 
gestion of any abuse of discretion. Brewer v .  Ring and Va lk ,  177 N .  C., 
485. 

I n  the case of Randall v .  J .  A. Bay & Egan  Co., 158 Mich., 630, i t  
was held that the identical clause in the contract now before us, with 
respect to a retention of the property for a period of 30 days, being 
made, as i t  was, for the benefit of the seller, could be waived by a duly 
authorized agent of Fay & Egan Company (defendant there, plaintiff 
here), agreeing, as he did in that case, within the 30-day period, to 
remedy all defects and to make the machinery in question satisfactory 
to the purchaser, which was not done. The agent there in question was 
a state agent, or, as described by the company, a "Michigan agent." 

I n  the case at  bar we have the additional allegation that such promises 
were fraudulently made, and that the defendant relied upon them to his 
hu:.t, etc. We are not now interested in whether the defendant can 
make good his allegations with proof. At present they stand on d e  
murrer. S n d  it would seem that a "sales manager" would presumably 
have sufficient authority to waive the stipulation in question; but, as to 
the authority of the agent, the defendant must assume the burden of 
proof. This may not be shown by declarations of the agent himself, 
but it must be established by evidence aliunde. Piano Co. v. Strickland, 
163 N.  C., 250; Medicine Co. v. Mizell, 148 N .  C., 384; Machine Co. v. 
Hill, 136 N. C., 128. 

This general rule in regard to the waiver of such stipulations has 
been recognized by us in a number of cases. Bland v. Harvester Co., 
169 N.  C., 420; Fairbanks v. Supply  Co., 170 N .  C., 315. This last 
case contains an elaborate discussion of the whole subject, with full 
citation of authorities by Associate Justice Walker.  See, also, 24 
R. C. L., 252; 35 Cyc., 440; note 50, L. R. A. (N. S.), 796. 

Construing the allegations of the answer in a favorable light for the 
pleader (C. S., 539), we think the demurrer was properly overruled. 

Affirmed. 
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IN RE WILL OF MRS. MONTIE McINTOSH SEYMOUR. 

(Filed 22 November, 1922.) 

1. Wills--Animo Testandi. 
A paper-writing to constitute a valid will must by the written terms 

show, among other things, the intent of the maker to dispose of his prop 
erty to take effect after his death, and when such intent does not so 
appear, extraneous evidence is inadmissible for that purpose. 

2. Same--Disposition of E s t a t e P o w e r s  of Attorney-Principal and 
Agent. 

A paper-writing signed by the wife under seal statkg that she was of 
"sound mind and body," and "investing" her husband "with full power 
of attorney over all moneys, real estate, liberty bonds, and all other prop- 
erty owned by me at this date, for the purpose of acting for me in all 
business matters," etc., designating the property specifically, is but the 
appointment of her husband as her agent or attorney i r ~  fact, without any 
disposition to him, and ineffectual as a will; and its interpretation other- 
wise cannot be upheld by the added words, "this also constitutes my last 
will," for this can only refer to the paper that is in itself ineffectual as 
a will. 

ISSUE of devisavit vel non, heard before Broclc, J., and a jury, at  
February Term, 1922, of MOORE. 

The alleged testatrix was married to F. A. Hastings Seymour on 12 
July, 1921, and died on 26 September, 1921. On 26 July she signed 
the following instrument : 

This is to certify that I, Mrs. Frederick Augustus Hastings Seymour, 
n6e Montie Elizabeth McIntosh, being of sound mind and body, do this 
26 July, 1921, invest my husband, Frederick August-~s Hastings Sey- 
mour, with full power of attorney over all moneys, real estate, Liberty 
Bonds, and all .other property owned by me a t  this date for the purpose 
of acting for me in all business matters, etc. (A description of her 
real and personal property follows.) 

This also constitutes my last will. 
Given under my hand, this 26 July, 1921. 

MONTIE E. MCINTOBH SEYMOUR. [SEAL.] 

MRS. F. 8. HASTINGS SEYMOUR. [SEAL.] 

Witnesses : 
MRS. ELLA J. DUNLAP. 
WILLIAM B. DUNLAP. 

Mrs. Seymour acknowledged the execution of this paper-writing on 
3 August, and i t  was registered in the office of the register of deeds of 
Moore County on 5 August. On 4 November, 1921, F. A. Hastings 
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Seymour, the surviving husband, presented i t  to the clerk of the Supe- 
rior Court and had it probated in  common form as the last will and 
testament of Mrs. Montie E. McIntosh Seymour, or Mrs. F. A. Hastings 
Seymour, and a t  the same time obtained letters of administration on 
the estate of the alleged testatrix. On 17 November, 1921, Mrs. Sey- 
mour's next of kin (her brothers and sisters) filed a caveat alleging, 
besides undue influence and the want of mental capacity, that the words 
"This also constitutes my last will" were inserted after her signature 
was affixed, and that the paper-writing upon its face does not constitute 
a last will and testament. At the close of the propounder's evidence 
his Honor held as a conclusion of law that the instrument in question 
is not the last will and testament of Mrs. Seymour, and instructed the 
jury to return a negative answer to the issue, "Is the paper-writing 
propounded for probate the last will and testament of Montie McIntosh 
Seymour?" Upon the return of the verdict, judgment was rendered for 
the caveators, and the propounder excepted and appealed. 

George L. Peschau, R. L. Burns, and Rountree & Carr for the pro- 
pouder. 

Robert Ruark, U .  L. Spence, and H.  F .  Seawell fo r  the caveators. 

ADAMB, J. The appeal presents the sole question whether the instru- 
ment which was probated in  common form is sufficient in  law to con- 
stitute the maker's will and testament, for the caveators concede that if 
his Honor's instruction was erroneous issues should have been sub- 
mitted to the jury on the questions of undue influence and the want of 
mental capacity. I t  was shown on the trial that the entire paper- 
writing, excepting the signature of the two witnesses, is in  the hand- 
writing of the maker, and that the words '(This also constitutes my last 
will" were inserted some time after the remainder of the instrument had 
been prepared, but before i t  was signed. The maker acknowledged the 
execution of the paper before a justice of the peace, and upon the clerk's 
certificate of probate it was recorded during her lifetime in the office of 
the register of deeds of Moore County as a power of attorney. After 
her death i t  was admitted to probate in  common form as her last will 
and testament. 

One of the essential elements of a will is a disposition of property to 
take effect after the testator's death. A testament has been variously 
defined to be the "declaration of a man as to the manner i n  which he 
would have his estate disposed of after his death"; "continuing title to 
the testator's property after his death in  such persons as he shall name"; 
"a just sentence of our will, touching that we would have done, after 
our death"; "the expression of that which one may lawfully require to 
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be done after his death"; and "the legal declaration of a man's intention, 
which he wills to be performed after his death." 1 Jarman on Wills, 
26; Schouler on Wills, 1 ;  Gardner on Wills, 1 ;  Redfield on Wills, 5 ;  
Payne v. Sale, 22 N .  C., 458. I t  is true that no particular form of 
words is necessary to express an intention to dispose of a person's prop- 
erty after his death, and the use of inartificial language will not be 
permitted to defeat an apparent intention expressed in an instrument 
which complies with the formalities of law. I n  re Edwards, 172 N .  C., 
371. "The law has not made requisite to the validity of a will that i t  
should assume any particular form, or be couched in language techni- 
cally appropriate to its testamentary character.'' 1 Jarman, 21. Ac- 
cordingly it has been held that a letter, or a deed, or a paper-writing 
in the form of a contract, or other writing, will be valid as a mill if i t  
complies with the requirements ordinarily necessary to the execution 
of such an instrument. I n  re Bennett, 180 N .  C., 8 ;  I n  re Ledford, 176 
N .  C., 610; Richardson v. Hardee, 15 L. R. A, 635; drilam v. Stanley, 
17 L. R. A. (N. S.), 1127; Ferris v. Neville, 89 A. S .  R., 486. So the 
auestion whether a written instrument constitutes a will must be deter- 
mined by applying the tests that are generally recognized and approved 
by the courts. Aside from questions regarding execution, Gardner says 
the test to determine whether an instrument is a will i3 the presence of 
the testamentary intent-the animus testandi. This mLy be manifested 
by an intention to appoint an  executor or a guardian foi. minor children, 
or by making some positive disposition of the testator's property- 
neither the appointment of the executor or guardian ncr the disposition 
of the property to take effect in any way until the testator's death. I t  
should be noted, however, that every expression of intcmt, even if such 
intent is not to operate until the death of the person entertaining it, is 
not the expression of a testamentary intent. Apart from the appoint- 
ment referred to, a written instrument to be a will inust make some 
positive disposition of the testator's property, and if it fails to do this, 
i t  is not a will and testament. Gardner, supra, 15, 16. And on p. 19 
the same writer says: "To determine whether the document itself dis- 
closes a testamentary intent, two tests are commonly resorted to, viz., 
whether the instrument operates to create any interest prior to the 
death of the maker, and whether i t  is revocable during the life of the 
maker. I f  under the instrument any interest vests, or if such interest 
fails to vest merely because of lack of delivery of the instrument, then 
it is not a will. 1n  other words, if any interest either vests or is capa- 
ble of vesting prior to the death of the maker, the instrument is not a 
will." 

We have no hesitation in saying that the instrument in  question, 
when tested by these principles, falls short of a testamentary disposition 
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of property. The maker certified "that I . . . invest my husband 
with full power of attorney . . . for the purpose of acting for me 
in all business matters." The husband was "invested" with authority 
to manage the property in praesenti; but in no way does the paper- 
writing purport to dispose of such property either during the lifetime 
of the maker, in which case i t  would not be a will, or after her death. 
The clause "This also constitutes my last will" does not operate as a 
disposition of the maker's property to take effect after her death, because 
the word "this" refers to the instrument in controversy, which is merely 
a power of attorney relating to the management of the property in her 
lifetime. Probably Mrs. Seymour intended to make a will and thought 
she had accomplished her purpose; but a will cannot be established by 
merely showing an intent to make one. Nor can this conclusion in any 
wise be affected by evidence offered to show that the alleged testatrix 
said "she wanted Fred to have what she had," and treated the instru- 
ment as her will. I t  contains no latent ambiguity to be explained by 
par01 evidence; what the maker intended to say is clearly stated. 
"While extrinsic evidence may be admitted to identify the devisee or 
legatee named, or the property described in a will, also to make clear 
the doubtful meaning of language used in a will, it is never admissible, 
however clearly i t  may indicate the testator's intention, for the purpose 
of showing an intention not expressed in the will itself, nor for the 
purpose of proving a devise or bequest not contained in  the will. I t  is 
a 'settled principle that the construction of a will must be derived from 
the words of it, and not from extrinsic averment.' " Bryan v. Bigelow, 
107 A. S. R., 67; McIver v. McKinney, ante, 393. 

An examination of the record discloses 
No error. 

JAMES WILLIAM McNEILL v. MAYS MANUFACTURING COMPANY AND 
BAXTER SHEMWELL. 

(Filed 29 November, 1922.) 

1. Limitation of Actions-Corporations-Merger-Novation. 
The formation of a new corporation, with the same stockholders, to take 

over the assets of an existing corporation and assume its obligations, does 
not, in assuming the debts, create a new contract o r  novation of the old 
debts in contemplation of the statute of limitations, but is only a con- 
tinuation thereof; and a creditor in his action against the new corporation 
to recover the debt due by the former one with which it has merged, 
must show that he has commenced his action within the statutory three 
years, when the statute has been pleaded, and may only recover for such 
items as fall within the time therein limited. 
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2. Limitation of ActJons-Contracta-Debtor and Oreditor--Novation. 
A novation to repel the bar of the statute of limitations contemplates a 

new debtor and a contract in favor of the same or another creditor, and 
the statute in such instances begins to run from the date of the new 
promise. 

8. Same-New Promise. 
Where the creditor has received a promise on behalf of his debtor that 

the amount owed him would be paid, when the former should have re- 
ceived sufflcient funds, etc., the statute of limitations begins to run at  
the date when the promise, if sufl'lcient, was made. 

APPEAL by defendant manufacturing company from Long, J., at 
February Term, 1922, of DAVIDBON. 

The defendant Baxter Shemwell organized the Accounting Machine 
Company, a Nevada corporation. Subsequently he org,tnized the Mays 
Calculating Machine Company in Delaware, and the plaintiff brings 
this action for services rendered i n  such organization during the months 
of January, February, and March, 1917; and in  his complaint states 
that he "rendered all the above named, together with other legal services 
for the Mays Colculating Machine Company." Later on in the spring 
and summer of 1918 the said Baxter Shemwell orgaiized the Mays 
Manufacturing Company under the laws of North Carolina for the 
purpose of taking over the business of the Mays Calculating Machine 
Company, and on 24 June, 1918, the defendant Mays Manufacturing 
Company, by a written agreement, did take over said business, together 
with all the assets and assumed all the liabilities of the said Mays 
Calculating Machine Company. The plaintiff alleges that thereby i t  
received the benefit of all the plaintiff's services, and he estimates the 
value of his services at  $1,500. At the trial a nonsuit was taken as to 
Baxter Shemwell. 

The defendant, the Mays Manufacturing Company, pleaded a general 
denial, and also the three years statute of limitations. From the judg- 
ment against said company i t  appealed. 

Sink & Brinkley and J .  F .  Spruill for plaintiff. 
Parker, Stewart, McRae d Uobbitt for defendant. 

CLARK, C. J. The defendant's 14th assignment of error is to the 
following instruction of the court: "Now, if you find that this defend- 
ant company took over the liabilities and property of the: first company, 
in  other words, assumed its indebtedness, and this was done in June, 
1918, and you find that this action was started in July, 1920, and you 
find there was an indebtedness that was actually made bg this company, 
and its predecessor to this plaintiff for services rendered, then i t  would 
not be barred by the statute of limitations." 
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This action was begun 1 3  July, 1920. The transfer from the Mays 
Calculating Machine Company to the Mays Manufacturing Company, 
this defendant, took place on 24 June, 1918. Most, if not all, the in- 
debtedness sued upon was created in January, February, and March, 
1917, and as to those services the plaintiff's action is barred by the 
statute of limitations, unless, as the judge here charges, by the merger 
there with defendant company created a new period for the beginning 
of the statute. H e  instructed the jury that the action would not be 
barred by the statute of limitations if the transfer took place in June, 
1918. 

The fact that the two companies had made a deal whereby the Mays 
Manufacturing Company assumed the indebtedness of the Mays Calcu- 
lating Machine Company did not make a new contract as to such lia- 
bilities. The manufacturing company simply occupies the same posi- 
tion as the calculating machine company, both by the reason of the 
contract and because the two companies are composed, according to the 
evidence, of the same stockholders, directors, and officers. The defend- 
ant Mays Manufacturing Company does not deny its liability for the 
indebtedness of the calculating machine company. The question pre- 
sented, however, is whether the statute of limitations began to run anew 
from the assumption of the indebtedness by the manufacturing company. 
I n  another part of the charge the court told the jury that the plaintiff 
was required to show that his services became due after 13 July, 1917. 
The defendant contends that this charge is conflicting and ground for a 
new trial. Wil l iam v. Haid,  118 N. C., 486; Vanderbilt v. Chapman, 
175 N. C. ,  14. 

The court told the jury that "where a corporation engaged in a busi- 
ness transfers its entire property rights and franchises to a new com- 
pany, incorporated and organized by the same stockholders and directors 
as the old one, and the new company continues the business and adopted 
the contracts of its predecessor, the effect of such a merger is to create 
and to substitute the new one as a debtor, and in such case it is not 
necessary to obtain the consent of the creditors of the old company to the 
change. By a merger of an old into a new corporation and the novation 
of the debts of the old creates the new corporation, which is to all intents 
and purposes the same body and answerable for the contracts of the old 
company under a different name." 

For this the plaintiff relies upon Friedenwald Co. v. Tobacco Works, 
117 N. C., 544, where this proposition is laid down and the Court does 
use the word "novation," but while the effect of that decision is correct, 
as stated, to continue the same liability against the new company that 
existed against the former company, there is no reference to the effect 
upon the statute of limitations, which is the question here presented. 
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Indeed, the use of the word "novation" is an inadvertence. At that 
same term, in Barrington v. Skinmer, 117 N .  C., 48, the Court held that 
"the acceptance of new notes in  renewal and in lieu of ihe former notes 
given for the purchase of property is not a novation or a relinquishment 
of the security afforded by the registration of an agreement that the 
vendor should retain title until such notes are paid." 

Novation is defined in Clark v. R. R., 138 N. C., 31, quoting 1 Par-  
sons on Contracts, 217; 9 Cyc., 377, as folloa~s: "A transaction 
whereby a debtor is discharged from his liability to his original creditor 
by contracting a new obligation in favor of a new creditor by the order 
of the original creditor." 

"The discharge of a debt, due from one man and charging i t  to 
another man with the consent of all the parties concerned, illustrates 
the doctrine of novation. The discharge of the original debtor is a 
sufficient consideration for the promise of the substituted debtor to 
assume the debt. Barnhardt v. Star NilZs, 123 N .  C., 428; Palmer v. 
Lowder, 167 N. C., 331." 

I n  29 Cyc., 1131, it is held that "to constitute a novation by substitu- 
tion of creditor or debtor there must be a mutual agreement among 
three or more parties, whereby a debtor, in consideration of being dis- 
charged from his liability to his original creditor, contracts a new obli- 
gation in  favor of a new creditor." 

I n  the case of a novation, there is a new debtor and a new contract in 
favor of the same or another creditor. I n  such case, the statute of 
limitations of course begins to run from the new promise. 

But that is not the case here where the same debt is continued by the 
merger of an old corporation into a new one with the same stockholders 
and officers and the taking over of the assets and the liabilities of the 
old company. This is simply a change in name by the debtor. There 
is no new promise. The agreement is that the new company will take 
over, together with the assets of the former company, its liabilities. I t  
is the same old debt, and the statute runs from the date of the creation 
of the debt in favor of the creditor. The court erred, t~erefore ,  in not 
granting the prayer of the defendant that the defendani was not liable 
for any indebtedness as to which 3 years had expired at  the beginning 
of this action. Indeed, there is slight, if any, evidence of the creation 
of any indebtedness within the 3 years before the beginning of this 
action, and the statute being pleaded, the burden was upon the plaintiff 
to show what part, if any, of the indebtedness was created within 3 
years before action brought. 

The plaintiff testified that he was led to believe by Mr. Shemwell that 
the company mas somewhat a matter of speculation and the realization 
of money mas in expectancy, but that he mould be paid for his services 
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whenever the company realized means to pay him. H e  contended, 
therefore, the statute of limitations did not run, and that the Mays 
Manufacturing Company assumed that indefinite liability. 

For this proposition the plaintiff relies upon Helsabeck v. D a b ,  167 
AT. C., 205. I n  that case the agreement was that A. should receive com- 
pensation for services rendered B. at  the death of B.; that being a defi- 
nite period for payment, the statute of limitations did not begin to run 
until the death of B. The same would be true as to a note or any other 
obligation maturing at  a fixed time in the future, or on an event which 
must happen. I n  such case, the statute would begin to run from the 
maturity of the obligation, but where, as in this case, there is alleged a 
promise to pay at  some future day when the debtor should receive suffi- 
cient funds, the statute began to run a t  the date of the promise, and 
there is not such a continuing indebtedness as to suspend the running of 
the statute and the assumption by the defendant of the debts of the 
former company in no wise affected the running of the statute. 

The court should have granted the prayer of the defendant to charge 
that "the plaintiff is not entitled to recover in this action for any serv- 
ices rendered prior to 13 July, 1917, as all amounts due for services 
prior to that date are barred by the statute of limitations." 

The case must go back for a new trial, and the plaintiff should show 
what part of the indebtedness, if any, was created within 3 years prior 
to the beginning of this action. 

Error. 

MARY HOWARD SPRINGS, ADMINISTRATRIX OF WILLIAM E. SPRINGS, 
v. TALLASSEE POWER COMPANY. 

(Filed 29 November, 1922.) 

Instructions-Evidence-Iss~~es-Verdict Directing. 
Requested prayers for instruction that the jury find the issues of negli- 

gence, contributory negligence, and assumption of risk in defendant's 
favor, "if they should find the facts from all the evidence considered in 
the light most favorable to the plaintiff," are properly refused, if the 
evidence on the issues is conflicting and sufficient to sustain verdicts in 
plaintiff's favor, in his action to recover damages for the wrongful killing 
of his intestate. 

APPEAL by defendant from Webb, J . ,  at May Term, 1922, of UKIOK. 
This is an action for the alleged negligent death of the plaintiff's 

intestate, who was killed by the electric current of the defendant com- 
pany while painting the defendant's towers for transmission of its elec- 
tric current. Verdict and judgment for plaintiff. Appeal by de- 
fendant. 
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Stack, Parker & Craig for plaintiff. 
E. T. Cansler, R. L. Smith, and John C. Sikes for dej'endant. 

CLARE, C. J. The usual issues, in  such cases, of negligence, con- 
tributory negligence, and assumption of risk were submitted. The d e  
fendant asked the court to instruct the jury as to each of the three 
issues, severally, as follows: "If the jury shall find tht: facts from all 
the evidence considered in the light most favorable to thl: plaintiff, they 
will answer this issue 'No.' " 

On appeal, the defendant abandons all exceptions except to the refusal 
of these instructions. Upon careful examination of the evidence, we 
find that there was sufficient evidence for the plaintiff tcl go to the jury 
upon each of these three propositions. There was evidmce to the con- 
trary on each of these issues, but that was a matter for the jury. I n  
refusing the peremptory instructions asked we find 

No error. 

MYERS PARK HOMES COMPANY v. J. F. FALLL3 ET AL. 

(Filed 29 November, 1922.) 

Deeds and Conveyance+Lands-Subdi~~isions-Map4-EDlats-Stree~ 
Lots-Limitation as to Size and ~ontag+Purchsmer+Equity- 
Contracts to Convey-Title. 

The plaintiff was a purchaser of a subdivision of land remaining unde- 
veloped by the original owner, who had sold lots in his o1;her subdivisions 
with restriction as to the size of the lots and their frmtage upon the 
streets, each of the subdivisions being separate and distinct (stephms 
v. Home Co., 181 N .  C., 335), without having adopted an3 definite plan or 
fixed purpose affecting the area or frontage of the lots in the subdivision 
acquired and being developed by the plaintiff, but had plats or maps made 
and recorded showing only a tentative or prospective plsn of the sale of 
the entire property that were open to inspection by proposed purchasers. 
Having acquired the locus in quo, the plaintiff platted it into lots of 
smaller area and less frontage on the platted streets, and accordingly sold 
some of them, but the defendant refused to specifically perform his con- 
tract of purchase on the ground that the purchasers of lots of the other 
subdivisions, from the original owner, had acquired the right or equity 
of having the lots in this subdivision of the same size and frontage as the 
lots in the other subdivisions, in which they had purchased: Held, the 
equity relied on by the defendant did not a])ply to the facts of this case, 
and the defense that a good title could not be made by the plaintiff by 
reason of the limitations in the deeds to purchasers made by the original 
owner was untenable. Instances wherein lands have b%n platted into 
streets and lots, and sold upon the strength of representations made 
thereby, or covenants to that effect contairled in the purchaser's deeds, 
have no application to the facts of this case. 
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APPEAL by defendants from Webb, J., a t  October Term, 1922, of 
MECKLENBUBQ. 

Controversy without action, submitted on an  agreed statement of 
facts, the material parts of which are stated in  the opinion. 

From a judgment in favor of the plaintiff, the defendants appealed. 

John M. Robimvn and C. H. Govw for plaintiff. 
C. W.  Tillett, Jr., for defendants. 

STACY, J. The following statement of the facts, taken from the case 
agreed, will suffice for our present decision: 

On 1 April, 1922, defendants entered into a written contract whereby 
they agreed to purchase from the plaintiff a house and lot in a subdivi- 
sion of Myers Park, a residential section near the city of Charlotte, 
N. C. Plaintiff executed and tendered deed, sufficient in form, to the 
defendants, who have refused to accept same, contending that the title 
to said property is defective. This suit is brought to compel specific 
performance. The locus in quo is known and designated as lot G in 
block 45, as shown on map or plat duly recorded in the office of the 
register of deeds for Mecklenburg County; said lot having a frontage 
of 75 feet and an area of a little more than a quarter of an acre. I t  
is this small frontage and area that constitute the alleged defect in title. 

Plaintiff acquired the property, in its present dimensions, from the 
Stephens Company, the original owners of the whole of Myers Park. 
I t  is the contention of the defendants that the Stephens Company could 
not convey the lot in question, or any other lot in  Myers Park, to the 
plaintiff or other with a frontage of less than 100 feet and an area of 
less than onehalf acre. I n  support of this position, it is alleged that the 
Stephens Company, before i t  sold the locus in quo, together with other 
lots, to the plaintiff, by its conduct and action in pais at least, had 
obligated itself not to convey lots in this subdivision in dimensions of 
less than 100 feet frontage and one-half acre in  area. 

Some twelve or thirteen years ago the Stephens Company became the 
owner of a tract of land near the city of Charlotte, containing approxi- 
mately 1,100 acres. I t  undertook to develop this property into a 
desirable residential section, and gave to it the name of Myers Park. 
From time to time lots in various subdivisions of this property were 
placed on the market for sale after said subdivisions had been arranged 
and prepared for residential purposes, by the putting down of paved 
streets, installing gas, water, and sewer mains, providing for electric 
light connections, etc. We had occasion to consider the effect of the 
recordation and subsequent sale of lots by reference to maps of these 



42 8 I N  THE SUPREME COURT. [I84 

subdivisional plats in  connection with the general map or '%ey map" in 
Stephens Co. v. Homes Co., 181 N.  C., 335. Reference to that case may 
aid, in a measure, to a better understanding of the factri here. 

The Stephens Company advertised that it was develo~ing Myers Park 
as a desirable residential suburb, and a t  the very beginning worked out 
a series of restrictions and limitations, which were incorporated in 
some but not all of the deeds executed by i t  in conveying lots sold in this 
territory. These restrictions, thirteen in number, are :jet out in full in 
the record but the ones more directly pertinent to ths present appeal 
are the 8th and 13th) as follows: 

"(8) No subdivision of any part of the above descr bed property by 
sale, or otherwise, shall be made so as to result in a plat having an area 
of less than half an acre or a frontage of less than one hundred (100) 
feet." 

"(13) I t  is expressly understood and agreed by the parties hereto 
that all of the foregoing covenants, conditions, and re3trictions, which 
are for the protection and general welfare of the community, shall be 
covenants running with the land." 

While the Stephens Company has held out and ad~rertised itself as 
offering for sale high-class, restricted residential p rop- ty ,  it has never 
advertised lots in Myers Park  as being limited to those having an area 
of at least one-half acre or a frontage of at  least 100 fthet. Nor has it, 
by advertisement or representation, indicated or intimated that all or any 
part of its property would be sold only upon the terms set forth in 
restriction No. 8. 

I n  the course of time the development of Myers Park  reached the 
vicinity of the subdivision with which we are now corcerned, and the 
Stephens Company had a plat prepared and recorded showing this sub- 
division as block 45; and, upon the map, said block was shown as being 
divided into lots of not less than one-half acre in area, and each with 
a frontage of not less than 100 feet. A number of lots were sold accord- 
ing to this plat and thereafter a revised plat was made and recorded 
showing all unsold portions of this subdivision, or block 45, to be sub- 
divided into lots of about one quarter of an acre in are(1 and each with 
a frontage of approximately 75 feet. After this revised plat had been 
recorded, the locus in quo, with a number of other lots, v a s  conveyed by 
the Stephens Company to the plaintiff. 

No written instrument, memorandum, or note has ever been executed 
by the Stephens Company, the plaintiff's grantor, or by any person in 
its name, expressly granting to the purchasers of lots previously con- 
veyed, or other, any easement in the nature of the alleged restriction 
upon the land retained by it, of which the locus in quo constituted a 
part. Nor has it entered into any express covenant to hold the re- 
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mainder of its said tract subject to the restriction that no part thereof 
should be sold in lots of less than one-half acre in area. and each with 
a frontage of not less than 100 feet. No agreement has been made by 
it to exact such a covenant from future purchasers of any of the remain- 
ing lots in this development. 

The only covenant in writing expressly affecting and referring to the 
lot in question, executed either by the Stephens Company or by the 
plaintiff, or by any agent lawfully authorized by either, is the covenant 
contained in the deed from the Stephens Company to the plaintiff, 
namely, "No subdivision of any part of the above described property, 
bv sale or otherwise, shall be made." At the time this recital was in- 
corporated in the deed, the dimensions of said lot were, as stated above, 
about one-quarter of an acre in area and with a frontage of approxi- 
mately 75 feet. 

For the purpose of satisfying the defendants, the plaintiff has pro- 
cured from all owners of lots shown upon the subdivisional plat, upon 
which the lot in  controversy appears, duly executed and acknowledged 
releases, waiving any and all rights which they may have to enforce 
said restriction and consenting that the Stephens Company shall sell 
lots in said subdivision of less than onehalf acre in area and each with 
a frontage of less than 100 feet. 

Notwithstanding these releases, the defendants refuse to accept the 
deed tendered, contending that the alleged restriction upon the locus in 
quo cannot be released except by the owners of all lots in all subdivisions 
in Myers Park. Though it is admitted by the defendants that Myers 
Park has been developed and tracts offered for sale in sections or sub- 
divisions, as hereinbefore set forth, yet they contend that these com- 
ponent tracts or subdivisions constitute one single development, or a 
unity, and that owners of lots in other subdivisions have as much right 
to enforce the alleged implied restriction as those who own lots in 
block 45. 

I t  is agreed that the Stephens Company has at  no time actually or 
intentionally adopted any policy, plan, or scheme to sell all of its said 
property, or all of the lots in any subdivision thereof, in lots of not less 
than one-half acre in area or each with a frontage of not less than 100 
feet. And it is further agreed that unless the recording of the said 
subdivisional plats, and the sales by reference thereto, amount, as a 
matter of'law, to the adoption of such a plan of development, i t  has done 
no act which could be construed as adopting any definite or fixed plan 
with respect to the area or frontage of lots thereafter to be sold. On 
the contrary, i t  is conceded that it has always been the actual intention 
and plan of the Stephens Company to sell, in such localities as it might 
deem advisable, smaller lots than those provided for under the restric- 
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tion in controversy, and for said purpose to alter and to revise its said 
subdivisional plats, and it has, in fact, in  a number of instances, altered- 
and revised the same. 

I t  is further agreed that at  various times the Stepher.8 Company has 
caused to be made maps of the entire territory withjn Myers Park, 
showing the developed portions thereof in accordance w:.th the recorded 
subdivisional plats, and that it has also prepared tentative plans for 
the future development of other subdivisions; but that said maps were 
made and used solely for tentative purposes, and to give an idea of the 
general plan of the development. While these general plans were 
accessible in the office of the Stephens Company to purchasers, and may 
have been seen by many, yet in all conveyances all property sold within 
Myers Park has been described solely with reference to the recorded 
subdivisional plats. As stated, however, a number O F  these general 
plans had been prepared from time to time. Most of them disclosed 
neither the area nor frontage of lots, but one or more did show the 
dimensions of the proposed lots. 

Upon these, the facts chiefly relevant, the defendants contend that the 
title offered is defective in  that the lot in question is 1et:s than onehalf 
acre in area and has a frontage of less than 100 feet: ;laid dimensions ., 
being at  variance with the negative restriction contained in some of the 
deeds executed by the Stephens Company to other purcl.asers of lots in  
Myers Park. Does such restriction apply to the locus i n  quo, under the 
facts and circumstances here disclosed? This is the question for deci- 
sion. 

I t  may be noted in the outset that the principles announced in Conrad 
v. Land Co., 126 N.  C., 776; Collins v. Land Co., 128 N.  C., 563; Green 
v. Miller, 161 N.  C., 25; Wheeler v. Construction Co., 1.70 N .  C., 427; 
Elizabeth Ci ty  v. Commander, 176 N.  C., 26; Wittswn v. Dowling, 179 
N.  C., 542, and other cases to like import, dealing with the dedication 
of streets, parks, and alleys for public uses, are not controlling here. 
Apparently for the first time in this jurisdiction the question is pre- 
sented in its relation to a negative restriction affecting the size and 
dimensions of certain designated lots in a given territorg. 

The following general statement, which the defenda.nts contend is 
applicable to the facts in hand, will be found in  18 C. J., 394: 'Where 
the owner of a tract of land subdivides i t  and sells distinct ~ a r c e l s  
thereof to separate grantees, imposing restrictions upon its use pursuant 
to a general plan of development or improvement, such restrictions may 
be enforced by any grantee against any other grantee, either upon the 
theory that there is a mutuality of covenant and consideration or upon 
the ground that mutual negative equitable easements are created. 
Where parcels are sold with reference to such a uniform plan to persons 
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having notice thereof, the grantees may enforce the restrictions within 
this rule irrespective of the order of the several conveyances, and irre- 
spective of whether the covenants run with the land, and without regard 
to whether the restriction is expressed in the separate conveyances, or 
whether the person against whom it is sought to enforce the restriction 
derived title from the same grantor." 

Probably one of the best considered opinions on the subject, in which 
a number of English and American decisions are carefully reviewed, is 
DeGray v. Monmmth Beach Club House, 24 Atl. ( N .  J.),  388. I n  
this case the doctrine is summarized as follows: "The law, deducible 
from these principles and the authorities applicable to this case, is that 
where there is a general scheme or plan, adopted and made public by 
the owner of a tract, for the development and improvement of the prop- 
erty, by which it is divided into streets, avenues, and lots, and contem- 
plating a restriction as to the uses to which buildings or lots may be put, 
to be secured by a covenant embodying the restriction, to be inserted 
in each deed to a purchaser; and it appears, by writings or by the .cir- 
cumstances, that such covenants are intended for the benefit of all the 
lands, and that each purchaser is to be subject to and to have the benefit 
thereof; and the covenants are actually inserted in all deeds for lots sold 
in pursuance of the plan-one purchaser and his assigns may enforce 
the covenant against any other purchaser and his assigns, if he has 
bought with knowledge of the scheme, and the covenant has been part 
of the subject-matter of his purchase. The right of action from this 
would seem to be dependent as much on the fact of the general scheme as 
on the covenant-a very important consideration in a case in which the 
auestion arises whether certain threatened acts are in violation of the 
covenant, if any ambiguity exists as to its scope and meaning." 

I t  may be well to observe just here that the defendants are not under- 
taking is grantees to enforce a restrictive covenant, contained in their 
deed, against another grantee whose deed from a common source con- 
tains the same restrictive provision. 

The defendants rely chiefly upon the decision in Johnson v. Mt. Baker 
Park Presbyterian Church, 194 Pac. (Wash.), 536. The controlling 
facts in this case were as follows: A development company platted a 
suburban tract of land near Seattle, Wash., and put it on the market 
with the intention of limiting the use of the various lots to first-class 
residential purposes. This i lan  or scheme was made known to the 
public, was systematically carried out, and was well understood by all 
purchasers of lots in "Mt. Baker Park." When more than three-fourths 
of the lots in said develo~ment had been sold-the deeds of all Dur- 
chasers containing certain building restrictions-the development com- 
pany undertook to sell one of the remaining lots to the Presbyterian 
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HOMES Co. v. FALLS. 

Church ~ i t h o u t  placing any restrictions in its deed. The plaintiff, who 
had bought subject to the general restrictions, brought an action to 
enjoin the erection of the church on the lot purchased by the defendant, 
upon the ground that all the lots in said development were impliedly 
subject to the general restriction for resid13ntial purposes. The Court 
held that the general plan could be invoked by the pl,iintiff, and that 
the lot sold to the defendant could not be used for churl:h purposes. 

To like effect is the decision in Brimson u. Bultman, 38 N. Y. Supp., 
209, where it was said : "The principle which supports the judgment in 
this action is that where an owner of land contracts wit i the ~urchasers  
of successive parcels in respect to the manner of the occupation and 
improvement of such parcels, he thereby affects the remainder of the 
land with an equity which requires it also to be occupied and improved 
in conformity to the general-plan, and this equity i s  binding upon a 
subsequent purchaser of the remaining parcel, who has notice of the 
prior agreement, although his title be unrestricted." 

Again, defendants cite iWcQuade v. Wilcox, 183 N. Pa. (Mich.), 771, 
as a persuasive authority in support of their position. This was a case 
where Mrs. Wilcox, the owner of a valuable farm near the citv of 
Detroit, conceived the idea of platting a portion of i t  for a high-class 
residential subdivision. The plat was prepared and recorded. I t s  
residential and restricted character was made the subjlxt of advertise- 
ment, and pointed out in conversation as an inducemert to prospective 
customers. A general plan was adopted to make i t  a high-class re- 
stricted residential district. To insure and to preserve: the residential 
character of the subdivision, substantially uniform restrictions were 
inserted in the deeds executed by Mrs. Wilcox to the purchasers. One 
of the restrictions contained in  each deed v a s  to the effect that the lot 
thereby conveyed should be used only for residential purposes, and then 
followed this clause: '(These conditions are for the benefit of all present 
and future owners of property in  this subdivision, and are to remain in 
force until 1 July, 1935, and shall then terminate." Mrs. Wilcox 
reserved the home place for her own residence. She oc1:upied this resi- 
dence for a number of years, and after all but a few o:i the lots in the 
subdivision had been sold and ex~ensive residences erec1;ed thereon. and 
other improvements made upon them in conformity with the restrictions 
and without a breach by any of the purchasers or other grantees, Mrs. 
Wilcox entered into a contract with one Ben. B. Jacob to sell him her 
home place, to be used for restaurant and cafe purposes, with this clause 
in the contract: "Music, dancing, and other legal amusements and uses 
are permitted." The plaintiff McQuade had bought a lot in  this sub- 
division and had built a house upon it. H e  sought to enjoin the defend- 
ant from selling and authorizing the use of her residence for the cafe 
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purposes above mentioned. Mrs. Wilcox contended that no restriction 
had ever been placed upon her home property, and that, therefore, she 
was not bound by this alleged general plan. The Court held, however, 
that in view of all the circumstances i t  would consider McQuade and the 
other property owners in the subdirision as entitled to an equitable right 
to prevent Mrs. Wilcox's lot from being sold for the said cafe purposes, 
and the injunction was granted. 

The following authorities are also cited by the defendants as support- 
ing, either directly or in tendency, their riew of the law: Allen v. 
Detroit, 133 N.  W .  (Mich.), 317; Hancock v. Gumm, 107 S. E. (Ga.), 
872; Tallmadge 2 ) .  East River Rank, 26 N. Y., 105; Knapp c. Hall, 20 
N. Y .  Supp., 42; Duest~r v. Alvin, 145 Pac. (Or.), 660; Lozurence v. 
Woods, 118 S .  W. (Tex.), 551; Bridgewater v. Ocean City R. Co., 49 
St l .  (N.  J.), 801; Scott v. Roman Catholic Archbishop, 163 Pac. (Or.), 
88; Hisey v. Eastmimter Pres. Church, 109 S. W .  (Mo.), 60; Stott 
v. Avery, 121 N .  W. (Mich.), 825; Bostwick v. Leach, 3 Day (Conn.), 
476. 

I t  will be noted that the controlling factor or basic principle in all 
of the cases cited above is the adoption or establishment, either directly 
or by implication, of a general plan or scheme, to be observed uniformly 
for the benefit of all purchasers throughout the entire territory. But, 
in the case at  bar, we have it expressly admitted that the Stephens 
Company has at no time adopted any definite plan or fixed purpose with 
respect to the area or frontage of all the lots in Myers Park, unless the 
recordation of the subdivisional plats, as above set out, and the sale of 
lots thereby amount, as a matter of law, to the adoption of such a gen- 
eral plan or scheme. I t  is further admitted of record that the plaintiff 
has secured from all owners of lots, in the particular subdivision con- 
taining the locus in  quo, duly executed and acknowledged releases, waiv- 
ing all their rights, if any they have, to insist upon the alleged implied 
restriction, and consenting to the sale by the Stephens Company of the 
lot in controversy as well as other lots similarly situated. 

Notwithstanding these releases, the defendants contend that all the 
eubdivisions of Myers Park are but component parts of a single develop- 
ment, and, therefore, should be considered as constituting but one entire 
whole or unity. We had occasion to deal with this question in Stephem 
Co. v. Homes Co., 181 N. C.,  335, where i t  was held that each of these 
eubdivisions was designed to be, and was in fact a separate, distinct, and 
integral subdivision. 

While these admissions would seem to take the case a t  bar out of the 
principles announced in  the decisions above considered, and upon which 
the defendants rely, i t  may be well to examine some of the cases holding 
a contrary view. 
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I n  Bondurant v. Paducah & I .  Ry. Co., 218 S .  W. (Ky.), 257, the 
facts were that the West End Improvement Company, the owner of a 
large tract of land near Paducah, Ky., had platted the same into lots 
and streets. Lots were sold to the plaintiff and others 11y deeds contain- 
ing a restriction providing, among other things, that the property con- 
veyed should not "in any way become a nuisance to adjacent residents 
or damaging to adjacent property." The plaintiff alleged that in sell- 
ing lots under such plat the West End Improvement Company had 
"adopted and used as a common system of regulation 2nd improvement 
for residence-section purposes a series of covenant resti-ictions and con- 
ditions for the private benefit of each and all lots sold, as well as of each 
and all of the lots and lands therein still owned by suci  company.') I t  
did not appear that the deeds to the lots upon which the defendant had 
constructed its railroad contained any such provision as was contained 
in  the deed to the lot of the plaintiff. I n  holding toat a custom or 
system of restrictions could not form the basis of any action by one pur- 
chaser of lots against another to subject the property of the latter to such 
restrictions, where the deed to the latter contained none, the Court dis- 
posed of the proposition in  the following manner: 

"Whatever may have been the custom or system of restrictions and 
conditions adopted by West End Improvement Company in selling lots 
cannot form a basis for an action against a subsequent owner of one or 
more of the lots in such addition, in the absence of an allegation and 
proof that such conditions were embodied in the conveyance under 
which the defendants hold title. The mere fact that the deed from the 
West End Improvement Company to Flournoy, under which appellant 
holds title, contains a restriction as to use of the lots thereby conveyed, 
could in no wise be binding upon others acquiring lots within such addi- 
tion, unless there was embodied in the deeds under which they hold title 
a similar restriction. I t  will be noticed, too, that i t  is not alleged that 
the West End Improvement Company made any agreement, or embodied 
in other conveyances, that i t  might make similar restrictions, but 
only that such was its custom. 

"It therefore seems clear to us that neither the petition nor the proof 
was s a c i e n t  to justify a recovery from appellee for a violation of any 
covenant restrictions, since neither the restrictions in appellant's deed 
nor any other restrictions were alleged or proven to have been contained 
in any deed in appellee's chain of title to the lots upon which i t  con- 
structed its railroad, or to have been binding in any way upon appellee." 

I n  Farquharson, v. Scoble, 177 Pac. (Gal.), 310, a suit was instituted 
in equity to enforce certain alleged building covenants, claimed to be 
provided for under a general building plan designed by the defendant, 
John Brickell Company, for the improvement, subdivision, and sale 
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of a certain tract of land situated in the city and county of San Fran- 
cisco, fronting on the Golden Gate and known as Seacliff. The facts are 
succinctly stated in  the opinion as follows : 

((The substance of the allegations necessary for a discussion of the 
case is, first, that the Brickell Company adopted in the subdivision of 
the tract of land above referred to what courts have called a 'general 
building plan,' under which the parcels subdivided were to be used for 
high-class restricted residences. The complaint then alleges that in the 
formation of such plan an elaborate and detailed map was prepared by 
defendant showing the subdivision of the tract into lots, and that sales 
were made to plaintiff and others in accordance therewith and under the 
representation that all the subdivisions would be disposed of in  con- 
formity with such map and subject to certain restrictive building cove 
nants designed for the development of the tract as a whole and for the 
benefit of every purchaser in particular. I t  further alleges that the 
defendant John Brickell Company had sold to the defendant Thomas 
Scoble parcels of land contiguous to the lots owned by plai.ntiff not in 
accordance with the subdivision as contained on the map under which 
i t  had represented the land would be sold, and subject to restrictive 
building covenants relating to the location of residence building with 
respect to side-line boundaries less onerous than those imposed on the 
adjoining property of plaintiff ." 

I n  sustaining the demurrer to the.complaint, filed on the ground that 
no cause of action had been stated, and in holding that no implied cove 
nant could be asserted against the land of the defendant, the Court's 
conclusions were thus in part expressed: 

"In our opinion, the covenant here claimed cannot be implied from 
the mere making and filing of the map showing the different subdivi- 
sions, or by selling lots in  conformity therewith. The right of an owner 
in such a case to dispose of the unsold portions of his lots singly or in 
bulk, or by subdivision into smaller parcels, is in  no manner limited or 
impaired thereby. Herold v. Real Est. Co., 72 N. J. Eq., 857; 67 Atl., 
608 ; 14 L. R. A. (N. S.), 1067 ; 129 Am. St. Rep., 718 ; 16 Ann. Cas., 
580. Of course, limiting and restrictive covenants, when valid, will be 
enforced; but when claimed courts will construe them strictly against 
the person seeking their enforcement, and when none are contemplated, 
they will not be created. I n  their absence a vendee cannot be held to 
a restrictive use of his property." 

With reference to the second proposition considered by the Court, 
namely, whether the sale by the Brickell Company to the defendant 
Scoble could be restrained on account of the proposed deed containing 
restrictive building covenants less onerous or burdensome than those 
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iinposed on other lots in the tract similarly located, the opinion of the 
Court continues : 

'(Plaintiff claims that they should be in conformity with those estab- 
lished in his deeds. But even as to those, no uniformity is shown to 
exist, for the dimensions as to the easterly and westerly boundaries are 
not uniform. That no general scheme or plan in thir particular was 
ever contemplated is further indicated by other pleaded facts. None 
are contained in the printed form of deed adopted by the company. 
In that instrument the provisions as to the dimensions of the side-line 
restrictions are left blank, presumably to be filled in .,vhen fixed and 
determined by the company when selling a particular lot. I n  addition 
thereto, i t  affirmatively appears by the allegations in the complaint that 
the side-line distances, even when estahlished and adopted, mere subject 
to change by agreement of contiguous or abutting owners. Under such 
circumstances the side-line restrictions could be entirely done away with. 
How, then, can it be said that sucl~ restrictions mere in accordance with 
any general plan? We conclude there was none. 

('From what we have said we are of the opinion that the sale by the 
company of the lots to Scoble was not destructive of, or violative of, or 
inconsistent with, any general building plan adopted by the company." 

I t  is to be noted here the Court based its conclusion that no general 
plan had been established upon the facts that no uniformity in the 
previous covenants had been shown to exist, since no general scheme 
or plan was contained in the form of deed adopted by the company and 
certain portions thereof were left blank, and since the side-line distances 
were subject to change by agreement of contiguous or abutting owners. 
I n  the case at bar, we have i t  conceded that no uniformity has been 
practiced by the Stephens Company in regard to the alleged restriction, 
touching the size and frontage of lots. 

I n  Herold v. Columbia Investmeat & Real Estate Co., 72  N .  J .  Eq., 
857, i t  was held that the platting of a tract of land into streets and lots 
of a certain size and the sale of lots according to the p'at did not per- 
force imply a covenant that the size of the remaining lots should not be 
changed, but that i t  was otherwise as to the streets. The essential facts 
were as follows: The owner of a tract of land, which i t  had laid out 
into certain lots and streets delineated upon a map of the property pre- 
pared under its direction and filed for recordation, sold some of the lots 
shown on the map to the complainant and others. Lat3r another map 
was made and filed, upon which many of the lots delireated upon the 
original map, under which the complainant purchased, were divided into 
smaller parcels. I n  addition, an alteration was made in the location 
and character of certain streets shown on the original r a p .  

The complainant insisted that these changes from the plan exhibited 
by the original map, if carried into effect, would matwially interfere 
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with his enjoyment of his property, the reduction in the size of the lots 
by causing the erection thereon of buildings of small sizes and little 
value, and the alteration of the streets by destroying the quietude of his 
residence. All of this, he contended, would depreciate the value of his 
property. For these reasons, he sought to restrain the defendants from 
altering the streets and from selling any of the land contained in the 
tract, except by the lots as shown upon the original map. The com- 
plainant further sought to restrain the defendant from violating a so- 
called "neighborhood scheme," which he alleged had been put in force 
and become operative throughout the whole tract delineated upon the 
map, and by the provisions of which but one building was permitted to 
be erected upon a single lot, and was required to be located at  a given 
distance from the front, rear, and side-lines thereof. 

The Court held that the proof failed to show the existence of any 
alleged "neighborhood scheme," and that it was, therefore, unnecessary 
to consider the question of whether the purchaser had a remedy in  
equity against the vendor, or to restrail1 him from selling the remainder 

ions. of his lots free from such restrict' 
As to the question with reference to the map, the Court said: "No 

such covenant is implied by the making of such a map and the sale of 
certain of the lots shown thereon; and the right of the owner to dispose 
of the unsold portion of his lots singly or in bulk, or by subdividing 
them into smaller parcels, and selling them in such parcels, is complete." 

I n  regard to the attempt to alter and to narrow certain of the streets, 
delineated upon the original map, it was held that this was clearly an 
infringement of the rights of complainant, since it was reasonable to 
infer that the streets as shown induced the purchaser to buy portions of 
the tract laid out on the plan, and further, to imply a covenant that the 
streets should remain open, as appears from the following extract of 
the opinion : "The object of the principle is not to create public rights, 
but to secure to persons purchasing lots under such circumstances those 
benefits the promise of which it is reasonable to infer has induced them 
to buy portions of a tract laid out on the plan indicated." 

To similar or like effect are the following decisions: Werner v. 
Graham, 183 Pac. (Col.), 945; Sprague v. Kimball, 100 N .  E. (Mass.), 
622; H a m  v. Massasoit Real Estate Co., 107 Atl. (R.  I . ) ,  205; Rice 
v. Roberts, 24 Wis., 461 ; Newton v. City of Dunkirk,  106 N .  Y .  Supp., 
1 2 5 ;  McCusker v. Goode, 185 Mass., 607. 

I n  the instant case, i t  appearing (1) that no general plan or uniform 
scheme has been adopted by the Stephens Company, which should be 
held to affect the entire development known as Myers Park, and (2) 
that releases have been secured from all owners of lots in block 45, the 
particular subdivision containing the locus in quo, we must conclude 
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that the title offered is  valid and the plaintiff is entitled. to a decree of 
speoific performance. This was the holding of the court below, and we 
affirm the judgment. 

This disposition of the case renders i t  unnecessary for us to consider, 
at  this time, the remaining exceptions relating to the statute of frauds. 

Affirmed. 

B. F. WOOLEY v. 0. C. BRUTON. 

(Filed 29 November, 1922.) 

The introduction d evidence by the defendant upon the overruling of 
his motion at  the conclusion of the plaintiff's evidence, and his failure to 
renew his motion on all the evidence, is a waiver of his right under the 
statute, C. S., 567. 

2. Statutes - Marriage - Penalties - L i c e n s d u s t i c e s  of the Peac* 
Ministers of the Gospel---Contracts. 

C. S., 2498, requiring that a minister or officer shall not perform the 
marriage ceremony "until there is delivered to him a license for the mar- 
riage," is in pursuance of a public policy and requires an rictual and not a 
constructive delivery of the license to the officer or minister before he 
shall perform the ceremony, and a mailing of the license before the per- 
formance of the ceremony, though the officiating officer had been assured 
thereof by telephone from the register of deeds, is not ~ u c h  delivery as 
will protect the justice of the peace from the penalty imposed by C. S., 
2499. 

STACY, J., dissenting. 

3. Limitation of Actions-Marriag-License. 
A summons was issued to recover the penalty against a justice of the 

peace, C. S., 2499, for performing the marriage ceremony without the 
delivery of the license therefor to him, C. S., 2498, within less than a year 
from the time he had performed i t :  Held,  the plea of the statute of 
limitations, C. S., 443 ( 2 ) ,  could not be sustained. 

4. Appeal and Error-Objections and Exceptions-Briefs-Rule of Court; 
An exception not set out in appellant's brief on appeal will be con- 

sidered as abandoned. Rule 34, 174 N. C., 837. 

APPEAL by defendant from Ray, J., at the April T.rm, 1922, of 
MO~TTGOMERY. 

This action was begun before a justice of the peace against, the de- 
fendant, a justice of the peace, for the recovery of the penalty of $200 
for performing a marriage ceremony "without first having a marriage 
licensc therefor delivered him as required by law." Judgment having 
been rerdered against the plaintiff, he appealcd to the Superior Court, 
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where the action was tried de novo. The evidence showed that the 
defendant performed the marriage ceremony in question at  Mount 
Cilead, in the county of Montgomery, on Saturday night, 22 January, 
1916, and the defendant testified that he received the marriage license 
in the mail from Troy on Sunday, the day after the ceremony was per- 
formed. This action was begun on 19 January, 1917. Verdict and 
judgment for plaintiff. Appeal by defendant. 

Bob V. Howell a d  Dockery & Wildes for plaintiff. 
R. T. Poole for defendant. 

CLARK, C. J. There were two issues submitted to the jury: (1) 
"Did the defendant unlawfully and without a license being first deliv- 
ered to him, as required by law, perform a marriage ceremony between 
Dock Wooley and Lucy Barringer?" (2) "Is the plaintiff's right of 
action barred by the oneyear statute of limitations governing the right 
to sue for penalty in such case?" The jury responded to the first issue 
"Yes," and to the last issue "NO." 

The motion for nonsuit made at  the close of plaintiff's evidence was 
refused, but the motion was not renewed at the close of all the evidence. 
The motion for nonsuit at  the conclusion of the plaintiff's evidence was 
waived by the introduction of evidence by the defendant and the failure 
to renew motion on all the evidence. C. S., 567. Bordeaux v. R. R., 
150 N. C., 530; Smith v. Pritchard, 173 N. C., 722. 

I t  appearing that the summons was issued on 17 January, 1917, and 
that the illegal act complained of was committed on 22 January, 1916, 
we see no pertinency in  the plea of the statute of limitations, C. S., 
443 (2) ; and, indeed, the exception in that regard was abandoned, 
because not set out in the appellant's brief. Rule 34 of this Court, 174 
N. C., 837. 

The only exception left to be considered is the instruction of the court 
to the jury that if they believed all the evidence in the case to answer 
the first issue "Yes." 

C. S., 2499, provides: "Every minister or officer who marries any 
couple without license being first delivered to him as required by law 
. . . shall forfeit and pay $200 to any person who sues therefor." 

The defendant testified in his own behalf that one Harris came into 
his store late Saturday afternoon on 22 January, 1916, bringing Dock 
Mooley, whom he had arrested in Richmond County on a criminal 
charge; that said Dock Wooley wished to settle the matter, and he sug- 
gested that the best way was for Dock to marry the girl. Thereupon, 
he called up over the telephone 0. P. Deaton, the register of deeds at  
Troy, the county-seat, related the circumstances, and Deaton told him 
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that he would issue the license, put i t  in the postoffice, and phone him, 
and that after the license had been issued and put into tlie mail he could 
go ahead and perform the marriage ceremony. Later that afternoon 
the register of deeds phoned him that the license had been issued and 
stamped, and was already in the postoffice, perfectly all right, and to go 
ahead and marry the parties; that this was about 8 or 9 o'clock; that he 
then performed the marriage ceremony. H e  did not receive the license 
until the next morning, which was Sunday. 

C. S., 2498, emphasizes the requirement that the license must be first 
delivered to the officer before the solemnization of the aarr iage:  "No 
minister or officer shall perform a ceremony of marriage between any 
two persons, or shall declare them to be man and wife, until there is 
delivered to him a license for the marriage of the said persons, signed 
by the register of deeds of the county in  which the marriage is intended 
to take place, or by his lawful deputy." I t  is true that the marriage is  
not invalid because solemnized without a marriage license ; Maggett 
v. Roberts, 112 N.  C., 71; S. v. Parlcer, 106 N. C., 711; S. v. Robbins, 
28 N .  C., 23-or under an illegal license; Maggett v. Roberts, supra-- 
but i t  is clear that both these sections of the statute r'equire that the 
license shall be first delivered to the officer before the mzrriage is solem- 
nized, else under the latter statute he is liable to the ~ e n a l t y  sued for 
in  this action. 

The defendant relies upon the well settled principle of law that deliv- 
ery of goods by a vendor to a common carrier is  deliver,^ to tlie rendee. 
Hunter v. Randolph, 128 N. C., 92, and cases there cited. But that 
case rests upon the ground that the carrier is the agent of the velldee, to 
whom the possession passes from the vendor upon the delivery of the 
goods to the carrier. H e  also relies upon Lynch v. J o h ~ ~ s o n ,  171 N .  C., 
611, and cases there cited, which hold that where the holder of a legal 
title executes a good and sufficient deed to another for tbe latter's inter- 
est in land and deposits the deed in the postoffice in  an envelope properly 
addressed, by mailing the deed the grantor parts with hi3 authority and 
control over it, and this passes the title in the property to his grantee. 
But these cases have no bearing upon the words of the statute, C. S., 
2498, which forbids any minister or officer to perform the ceremony of 
marriage "until there is delivered to him a license," for 3uch marriage; 
and C. S., 2499, which imposes this penalty of $200 if i,he minister or 
officer shall marry a couple "without license being first d2livered to him 
as required by law." 

These are matters of public policy, and the sections above referred to 
clearly require an actual and not a constructive deliver3 of the license 
before the officer shall perform the ceremony. I t  is needless for us to 
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speculate upon the motive of the Legislature in making this explicit 
requirement of the actual delivery of the license. I t  is sufficient to sag 
"the law is so written." 

I t  should not pass without some notice that this action, which was 
instituted in January, 1917, has just reached this Court for decision- 
a period of nearly 6 years, which argues, together with so many other 
cases coming up before us similarly delayed, that there is a congestion 
in the administration of justice which should be remedied. 

No error. 

STACY, J., dissenting: The only point presented on this appeal is 
whether the defendant, a justice of the peace, performed the marriage 
ceremony in question "without a license being first delivered to him, as 
required by law." C. S., 2499. I t  is said in the opinion of the Court 
that this means "an actual and not a constructive delivery of the license 
before the officer shall perform the ceremony"; and hence it necessarily 
excludes the delivery to another for the officer. I do not think the 
statute, as enacted by the Legislature, is quite so exacting. I n  the case 
at bar the defendant, by request, called up the local register of deeds over 
the telephone, acquainted him with the circumstances, and obtained 
from him a promise to issue the marriage certificate and to mail i t  direct 
to the defendant. This was in January, 1916, before the passage of 
Public Laws 1921, ch. 129, requiring health certificates, etc. Later, in  a 
telephone conversation with the register of deeds, the jcstice of the 
peace was informed, and correctly so, that the license had been issued 
and properly mailed, and that it was "perfectly all right to go ahead 
and marry them." Thereupon, the defendant performed the marriage 
ceremony. 

Both of the officers, with full knowledge of the facts, understood and 
considered this to be a sufficient delivery of the license, "as required by 
law." I t  was the method mutually adopted for its delivery by the one 
and its receipt by the other. Unquestionably, what took place amounted 
to an issuance of the license. I t  was said in Coley v. Lewis, 91 N. C., 
21, that a marriage license was issued ''when the instrument, complete 
in form, passes out of the register's hands by his own act into the hands 
of another; and this, unaffected by directions as to terms for its subse- 
quent use." To like effect is  the holding in Maggett v. Roberts, 112 
N. C., 7 3 .  And i t  is a universal principle of law that a delivery by 
specific authorization to a designated agent or agency is a delivery to the 
principal. 18 C. J., 477; 1 Words and Phrases, 1279. The statute 
provides for such delivery as is "required by law," and no more. The 
register of deeds, under the facts here disclosed, would not be permitted 
to say that he did not issue the license; and the justice of the peace 
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would not be heard to deny that he received it, or that i t  was delivered 
to him, prior to the marriage. Welivery does not necessarily import 
an actual physical tradition of possession from one h:tnd to another." 
Ins. Co. v. Hall, 210 Mass., 332. 

I t  will be observed that neither the issuance of the certificate nor its 
delivery to the officiating officer is a prerequisite to the validity of the 
marriage. Maggett v. Robwts, supra. I t  is the status of the contract- 
ing parties that the State or society is primarily interested in, and not 
so much the manner and form of the "delivery" and return of the license. 
Can i t  be said that an officer who performs a marriage ceremony with- 
out first actually and physically having in his hands the marriage cer- 
tificate, when, at  his request, i t  has been duly delivered to and received 
by another for him, would be subject to the statuto:.y penalty, and, 
therefore, guilty of a crime? I think not. 

P. M. KING, ADMINISTBATOE, v. NORTH CAROLINA RAILROAD COMPANY. 

(Filed 29 November, 1922.) 

1. Courts--JurisdictionJudgments. 
The Superior Court is one of general jurisdiction, and reasonable in- 

tendment is presumed in favor of the validity of its judgments, which 
may not be impeached collaterally except for lack of jurisdiction of the 
cause or the parties, apparent on the face of the record; and in case 
jurisdiction has attached, the binding force and conclusions of such judg- 
ments is not impaired because it had been erroneously allowed, though the 
error may be undoubted and apparent on the face of the record. 

2. Same. 
Generally, jurisdiction is the power lawfully conferral upon a court to 

deal with the general subject involved in the litigation. and the subject- 
matter exists whenever the court has jurisdiction of the class of cases 
and the parties to which the particular case belongs. 

3. SamsPleadings-Evidence-Action6-Defense~Governmen~~il- 
roads. 

The effect of the acts of Congress and the orders made by the United 
States Government in pursuance thereof, regarding actions at law and 
suits in equity against railroads, including death or injury to persons, etc., 
while such carriers were in possession, use, and control or operation of 
the United States Government, under the Director General of Railroads, 
etc., was not to create any question as to the jurisdiction of the State 
courts in matters theretofore cognizable by them, but only to afford 
immunity from suit when properly pleaded by the carriers and insisted 
on and maintained according to the course and practice of the courts. 
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4. Sam-Appeal and  Error--Final Judgments. 
Where, during the control by the United States of railroads, a railroad 

subject thereto has  permitted a judgment to be rendered against it with- 
out availing itself of the defense from liability under the Federal statutes 
and the Government orders made in pursuance thereof, and a final judg- 
ment fixing liability upon the railroad has been rendered, notice of appeal 
to the Supreme Court given, but not perfected, the judgment so rendered 
is not void for the lack of jurisdiction in our courts, and may not be 
declared void i n  an action brought to enforce i t  after the railroad has 
been returned by the Government to private control. 

5. Sam-Execution-Federal Statutes. 
The effect of the inhibition that  no execution shall issue against the 

property of a carrier that had been under Federal control, etc., provided 
by the Federal act restoring such railroad to private ownership, does not 
arise for interpretation before such execution i s  sought to  be levied; but 
the question is considered on this appeal, the answer containing averment 
that  the plaintiff is wrongfully seeking in the present suit to avoid the 
force and effect of the statutory provision ; and sernble, i t  would be lawful 
for the execution to issue on the defendant's property under a proper 
judgment. 

6. Same. 
The effect of the Federal statute terminating the control of railroads 

by the United States Government, 41 Statutes a t  Large, ch. 91, sec. 200, 
by correct interpretation, is to  apply its provisions to judgments provided 
by the act, or, a t  most, to those and other judgments for such causes of 
action which had been permitted and obtained against the Director Gen- 
eral under other and cognate legislation; and the effect of sec. 10, ch. 25, 
Federal Statutes of 1918 (40 Statutes a t  Large, p. 456), was to protect 
the properties taken over from physical interference by execution, under 
judgment by creditors or third parties, a s  a necessary inhibition to the 
efficient user of the roads by the Government in the successful prosecution 
of the war, and from i ts  terms and purpose would cease when such neces- 
sity no longer existed, and the Government control had lawfully termi- 
nated. 

I. S a m s M u l t i p l i c i t y  of Suits--State Statutes. 
The defendant railroad, a s  lessor of the Southern Railroad Company, 

was sued in the Superior Court for damages for the alleged negligent 
killing by its lessee road of the plaintiff's intestate, during the United 
States Government control of railroads, including the lessee, as  a war 
measure, and without interposing a defense under the Federal statutes 
and orders of the United States Government, a judgment final was 
obtained against the defendant in due course and practice of the courts. 
After the railroad's properties were restored to private ownership under 
the Federal statutes, the plaintiff brought his action upon the judgment 
theretofore rendered: Held ,  his second action may be prosecuted. C. S., 
437-601. 

APPEAL by defendant f r o m  Long, J., a t  the April Term, 1922, of 
GUILFORD. 
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Civil action to recover on a judgment in favor of plaintiff against 
defendant road for $2,500 damages for negligent killing of plaintiff's 
intestate by defecdant's lessee, the Southern Railway Company, h5ard 
on demllrrer to the answer of defendant. 

From the facts as presented in the pleadings, i t  appears that on 
3 Februsry, 1920, plaintiff's intestate was killed by negligence of 
Southern Railroad, its employees and agents while holdmg the defend- 
ant9s railroad under a lease of defendant company, and operating same 
under and by rirtile of defendant's franchise. That  lai in tiff having 
duly qualified as administrator of deceased, instituted his action against 
defendant for said alleged negligent killing, and filed his complaint 
therein, setting forth the occurrence in detail and the facts tending to 
impute liability therefor to defendant. Defendant ansuered, denying 
any negligence on the part of its lessee as proximate cause of intestate's 
death, and alleging further that at  the time of said ki l l~ng defendant's 
road was not in possession of or being operated by its lessee, but was 
under the control and management of the Government of the United 
States, through the Director General, etc., and pursuant to the Federal 
legislation appertaining to the subject and the administrative orders 
made under and by virtue of same. 

On these averments the cause was submitted to the jury at March 
Term, 1921, of said court, and verdict rendered on the following issues: 

'(1. Was plaintiff's intestate killed by the negligence of defendant, as 
alleged in the complaint ? nnswer : 'Yes.' 

((2. What damages, if any, is plaintiff entitled to rccorer? .ll~smer: 
'$2,500.' " 

Judgment on the verdict for plaintiff. Defendant excepted and 
prayed an appeal, which was never perfected or further prosecuted. 
That said judgment rlot having been paid, plaintiff instituted the present 
action to March Term, 1922, and filed complaint thereill, averring the 
existence of said judgment, that same remains wholly u ]paid, and de- 
manding judgment for the $2,500, and interest. To this complaint 
defendant answered admitting the recovery and existcnc: of the judg- 
ment sued on, but alleged that same was not a valid or binding judgment 
because it was obtained for the wrongful death of i~~ tes ta t t  caused by the 
negligence of the employees and agents of the Govertment of the United 
States while the properties of defendant were being opelmated and con- 
trolled by the Director General of Itailroads under and by virtue of the 
acts of Conpress and the o~ders  of the Presitle~lt of thc United States, 
and for that reason said judgment is illegal and void. Defendant 
alleged further, in effect: that this alleged negligent killing took place 
wher? its road and all equipment, etc., was in control alld charge of the 
Government under the acts of Congress and orders aforewid, and at  a 
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time when one of the agents and employees, etc., of defendant or its 
lessees were engaged in operating said road or in any way responsible 
for said death, and to hold it liable for such an injury under such cir- 
cumstances would be to take defendant's property without due process 
of law, etc. And in supplemental answer, filed by leave of court, alleged 
further that the present action on the judgment in behalf of defendant 
mas in the endeavor to evade in some way the provision contained in 
the act of Congress known as thc Trmisportation -2ct of 1920, sec. 206 
(g), in terms as follows: 

"No execution or process, other than on a judgnlnlt recovered by the 
United States against a carrier, shall be levied upon thc property of 
any carrier where the cause of action on ascount of which the judgment 
was obtained grew out of the possession, use, co~t ro l ,  or operation of 
any railroad or system of transportation by the President under Federal 
control." 

And defendant pleads further provisions of said Transportation .Ict 
in bar of recovery on the judgment. 

To which said answer plaintiff files demurrer in terms as follows: 
"Comes now the plaintiff and demurs to the answer of defendant herein, 
upon the ground that the matters and things alleged in said answer mere 
set up, or might have been set up, in the defense in the original action, 
and this judgment sued upon is res adjudicata as to all such matters; 
also plaintiff moves for judgment upon the pieadings." 

There was judgment sustaining demurrer in terms as follows: "This 
cause coming on to be heard upon plaintiff's demurrer to the answer of 
defendant, i t  is now considered and adjudged by the court that said 
demurrer be and the same is hereby sustained. I t  is further considered 
and adjudged by the court that the plaintiff have and recover of defend- 
ant $2,500, with interest thereon from 21 March, 1921, and the further 
sum of $95.65, with interest from same date, and the cost of this action 
to be taxed.'' 

Defendant excepted and appealed. 

W .  P. Bynum and R. C .  Strudwick for plaintiff. 
Wilson & Frazier for defendant. 

HOKE, J. I t  appears from an inspection of the record that plaintiff 
holds a judgment of the Superior Court against defendant for $2,500 
damages, and costs, purporting to be a final determination of the rights 
of these litigants, unchallenged by appeal or other procedure in the 
cause wherein the same was entered. The court being with us one of 
general jurisdiction, every reasonable intendment is presumed in favor 
of the validity of its judgment and the same may not be impeached 
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collaterally except for lack of jurisdiction of the c a u e  or the parties, 
apparent on the face of the record. Cavinms v. Hunt, 180 N. C., 384; 
Stocks v. Stocks, 179 N .  C., 288; Moore v. Packer, 174 N.  C., 665; 
Settlc a. Settle, 141 N.  C., 533-673; Carfer v. Rountree, 109 N. C., 29; 
Doyle v. Brown, 72 N .  C., 393; Harvey u .  Tyler, 69 U. S., 328-343; 
11 C p ,  p. 691. 

And in case jurisdiction has attached, the binding force and conclu- 
siveness of such judgment is in no way impaired because the same has 
been erroneously allowed, though the error may be undoubted and 
apparent on the face of the record. NcAVitt zj. Turne,., 83 U. S., 352- 
366; Cooper v. Reynolds, 77 U .  S., at  p. 316; Grignon's Lessee v. Astm 
et al., 2 Howard U. S., 319 and 340; Weeks v. McPhaiZ, 128 N .  C., 
130; Carter a. Rountree, 109 N .  C., ,supra; Stillman v. Williams, 91 
N .  C., 483-486; McKee v. Angel, 90 N .  C., 60; Jennings v. Stafford, 
23 N.  C., 404; Franklin. linioqz ,?To. 4 4. People, 220 I l l ,  355. 

I n  McNitt v. Turner, supra, at p. 366, the correct principle is stated 
as follows: "It is an axiomatic proposition that when jurisdiction 
has attached, whatever errors may subsequently occur in its exercise, the 
proceeding being coram judice, can he impeached colltiterally only for 
fraud. I n  all other respects it is as conclusive as if it were irreversible 
in a proceeding for error. The order of sale before us is within this 
rule. Grignon's Lessee z,. Astor et al., supra, was, like this, a case of a 
sale by an administrator. I n  that case this Court said: 'The pur- 
chaser under it is not bound to look beyond the decree. I f  there is 
error in it of the most palpable kind, if the court which I-endered it have, 
in the exercise of jurisdiction, disregarded, misconstrued, or disobeyed 
the plain provisions of the law which gave them the power to hear and 
determine the case before them, the title of the purchaser is as much 
protected as if the adjudication would stand the test of a writ of error; 
and so where an appeal is given, but not taken, in the time allowed by 
law.' " 

And in Stillman v. Williams, 91 N.  C., supra, at p. 486, Merrimon, J., 
delivering the opinion, said: ('Although a judgment be irregular or 
erroneous, yet if the court granting i t  had jurisdictio~ of the parties 
and the subject-matter, i t  cannot be attacked collaterally for such irregu- 
larity or error." 

We do not understand that appellant desires to question the general 
principles to which we have referred, but i t  is insisted that there is a 
lack of jurisdiction of the subject-matter in case of tht: judgment here 
sued on by reason of the acts of Congress and executive and administra- 
tive orders pursuant thereto, by which this and other roads in conti- 
nental United States were taken over by the Government as a necessary 
step in the successful prosecution of the recent war, and particularly 
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by reason of General Order No. 50, in which the Director General in 
charge and control of the roads under these legislative and executive 
orders, provided, among other things: "That actions at  law, suits in 
equity, and proceedings in admiralty hereafter brought in any court 
based on contracts binding upon the Director General of Railroads, 
claims for death or injury to the person or for loss or damage to prop- 
erty arising since 31 December, 1917, and growing out of the possession, 
use, and control or operation of any railroad or system of transportation 
by the Director General of Railroads, which action, suit, or proceedings 
but for Federal control might havc been brought against the carrier 
company shall be brought against William G. McAdoo, Director General 
of Railroads, and not otherwise, etc. 

"Second, pleadings in  all such actions at  law, etc., now pending 
against the carrier company for a cause of action arising since 31 De- 
cember, 1917, based upon a cause of action arising out of the operation, 
etc., may on application be amended by substituting the Director Gen- 
eral for the carrier company as party defendant and dismissing the 
carrier." 

Speaking in general terms, jurisdiction has been defined as the power 
"lawfully conferred upon a court to deal with the general subject in- 
volved in the litigation," and as to the subject-matter is said to exist 
wherever the court has jurisdiction of the class of cases to which the 
particular case belongs. Cooper v. Reynolds, 77 U.  S., 308-316; O'Brien 
ti. T h p  People, 216 Ill., 354; St. Louis, etc., R .  R. Co. v. Lmdes ,  138 
Mo., 533 ; 7 Enc. Supreme Court Reports, p. 738. 

As heretofore stated, our Superior Courts are courts of general juris- 
diction, having power, original or appellate, to hear and determine all 
criminal causes and all civil causes in law or equity arising and existent 
within the State. Rhyne v. Zpscombe, 122 N .  C., 650. And while 
these orders, when made pursuant to legislation by Congress on the 
subject presented, have been fully sustained and approved as controlling 
on the rights of the parties when and to the extent that the same prop- 
erly apply (Missm~r i  Pacific v. Ault, 256 U. s., 554; Northern Pacific 
R. R. v. Nwth Dakota, 250 U. S., 135), they do not, in  our opinion, 
create or present here any jurisdictional question, but were only in- 
tended to afford immunity from suit when properly pleaded by the 
carriers and insisted on and maintained according to the course and 
practice of the court. 

This order, No. 50, upon which appellant chiefly relies, clearly and 
in express terms contemplates that as a matter of jurisdiction the court 
may proceed tp hear and determine the cause. A perusal of the Federal 
Control Acts will disclose that there were suits that could atill be main- 
tained against the carrier notwithstanding Federal control, and prose- 
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cuted to the rendition of the judgment. Again, the Prer~ident is author- 
ized from time to time by order or contract to withdrav certain roads, 
or portions of roads, from the effect and operation of wch  control, 40 
Statutes at  Large, ch. 25, sec. 14, and the Court of necessity must 
determine whether a given action before it comes within the effect and 
operation of the order in question, and this of itself would recognize 
jurisdictional power to deal with the controversy. This view finds 
support, we think, in Mo. Pacific R. R. v. ,41~lt, supra, wherein Associate 
Justice Brandies, for the Court, in an opinion uphold ng the validity 
of order No. 50, and denying liability of the company for actions of 
this character refers to the fact that the immunity had been "season- 
zbly claimed." And again, in the opinion, the cond tions presented 
are likened to the case of a corporation in the hands of a receiver, where 
it is well understood that the appointment of a receiver does not have the 
effect at  all of dissolving the corporation, and that the judgment of a 
court of competent jurisdiction obtained against the company will con- 
clude both the corporation and the receiver, unless and until the same 
is set aside by motion in the cause or other direct proceedings. Primger 
v. Woolworth, 90 N.  Y., 502; Beach on Keceivers, sa:. 468. And i t  
may be noted that in the recent cases of Supreme Court of the United 
States on this subject, wherein liability of the company was denied for 
injuries arising under and by reason of Federal control of the roads, 
Ault v. R. R., 256 U. S., 554; Western Union v. Boston, 256 U. S., 662; 
N. C. R. R. v. Lee, Admr., the immunity from liability was seasonably 
pled and was being insisted on and maintained according to course and 
practice of the Court, and in none of them so far  a$ examined was 
there a suggestion of a want of jurisdiction in  the Court to hear and 
determine the cause. 

I t  is further contended that plaintiffs may not be allowed to further 
prosecute this suit because of the act of Congress terminating Federal 
control, 41 Statutes at  Large, part  1, ch. 91, and which contains, among 
others, in see. 206 ( g ) ,  the provision that "No execution or process 
other than a judgment recovered by the United States shall be levied 
upon the property of any carrier where the cause of action on account 
of which the judgment was obtained grew out of the possession, use, 
control, or operation of the railroad or system of trans~ortation by the 
President under Federal control, etc." 

I t  might su5ce to say in answer to this position that plaintiff thus 
f a r  has not undertaken to levy any process or execut on against the 
property of the defendant road, and his proceeding, therefore, does not 
come within t4e literal terms of the provision pn  which he here relies, 
but inasmuch as the answer contains averment that plaintiff is wrong- 
fully seeking in  this present suit to avoid the force and effect of the 
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statutory provision just quoted, we consider i t  pertinent to say that in  
our opinion the judgment sued on does not come within the inhibition 
as stated. 

There are two of these inhibitions appearing in the Federal legisla- 
tion on this subject, the first in ch. 25, see. 10, Laws of 1918, 40 Statutes 
at Large, p. 456. This section, after providing in effect that carriers 
while under Federal control were subject to all laws and liabilities of 
carriers, and that actions might be brought against them and judgments 
recovered "as now provided by law," closes with the provision: 'CBut 
no process, mesne or final, shall be levied against any property under 
such Federal control.'' 

This provision was clearly inserted to protect the properties taken 
over from physical interference at  the instance of creditors or third 
persons, and as necessary to the efficient user of the roads by the Govern- 
ment in  the successful prosecution of the war, and from its terms and 
purpose would cease when such necessity no longer existed and the 
governmental control had lawfully terminated. 

The second inhibition, which is here pleaded and relied upon by 
defendant, appears in  the statute referred to terminating governmental 
control of the roads, 41 Statutes at  Large, ch. 91. That statute, after 
providing, in see. 200, that "On and after 1 March, 1920, the President 
shall relinquish the possession and control of the railroads taken over 
by the Government, and cease the use and operation thereof," in  sec. 
206, clause A, provides in  effect that actions at  law, suits in equity, and 
proceedings in  admiralty based on causes of action growing out of Fed- 
eral control, may be brought against an agent to be appointed by the 
President with the limitation that such suits, etc., should be brought not 
later than two years from the passage of the act. Clause B directs that 
process in  these actions may be served on any agent or officer of the 
carrier or on some officer or agent to be designated by the President. 
Clause C provides for prosecution of claims for reparation to the carrier 
before the Interstate Commerce Commission by reason of any unreason- 
able or unjust rates, etc., enforced to the carrier's prejudice during such 
Federal control. Clause D, that actions, suits, proceedings and repara- 
tions above described, pending at  the termination of Federal control, 
may be prosecuted to final judgment by substituting the agent desig- 
nated by the President as  party. Clause E provides for payment of 
such judgment out of the revolving fund created by the act. Clause G, 
heretofore quoted, prohibits the levy of execution or other process 
against the property of the carrier when the cause of action, etc., grew 
out of possession and control of the roads by the President. 

From a perusal of these seotions of the act, and a prpper consideration 
of its terms and purpose, we are of opinion that this second inhibition 
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applies, and was intended to apply to the judgments provided for by 
the act itself, or, at  most, to these and other judgments for such causes 
of action which had been permitted and obtained agairst the Director 
General under other and cognate Federal legislation. The first inhibi- 
tion, as stated, being to protect the roads from physical interference by 
third persons, creditors, or other, while in possession and control of the 
~overnment ,  and the second to protect the carriers in the possession 
and control of their own roads from physical interference by reason of 
any actions or judgments provided for and allowed by t'le Government, 
but this legislation, in our view, was never intended to protect the car- 
riers from judgments in independent suits by claimants where they have 
failed to plead or properly insist on the immunity from liability which 
had been provided for their protection. The Government has made 
provision by its legislation to protect the carriers from molestation by 
reason of any judgments it has authorized and provided for, but i t  has 
not undertaken, as guardian ad litem, to avoid or destroy the force and 
effect of independent judgments against which the carrier has neglected 
or failed to interpose his proper defenses. 

Plaintiff, then, holding a final jndgment of a court of competent 
jurisdiction for $2,500, unpaid and unchallenged by appeal or any direct 
proceedings, is entitled to sue on the same, regardless of his right to 
issue execution thereon, the protection in this jurisdiction against per- 
sistent and harassing litigation of this character being a fltatutory provi- 
sion that no such action shall be instituted more than once. C. S., 437- 
601; 2d Black on Judgments, see. 958; 23 Cyc., 1502. On the entire 
record we are of opinion that his Honor made correct decision in sus- 
taining plaintiff's demurrer to the answer, and his judgment to that 
effect is 

Affirmed. 

C. L. BAILEY, TBUBTEE, V. T. R. HASSELL ET AL. 

(Filed 22 November, 1922.) 

1. Corporations-Deeds and Conveyances-8eal-Statutes. 

While it is required for the sufficiency of the deed of a corporation to 
convey its lands that the corporate seal should be afflxcd to the instru- 
ment, any device used for the corporate seal wfil be sufficient, provided it 
was intended for and used as the seal of the corporatio.3, and had been 
adopted by proper action of the corporation for  that purpose. C. S., 
1126 (3). 
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2. Same-Adoption of Seal. 
The simple word "seal," with a scroll adopted a s  the seal of a corpora- 

tion and used by i t  on a deed to its lands according to resolutions of the 
stockholders and directors thereof a t  separate meetings held for the pur- 
pose, when all were present, is  su5cient. C. S., 1126 ( 3 ) .  

8. Corporations - Deeds a n d  Conveyances-Probate-Statutes-Validat- 
ing Acts. 

I t  is  not necessary to the valid probate of a deed made by a corporation 
that  i t  literally follow the statutory printed forms, C. S., 3326, if i t  sub- 
stantially complies with the law regulating the probate of a conveyance 
of land;  and where the probate shows the acknowledgment of the presi- 
dent and secretary, each acting in his official capacity, or a s  representing 
the corporation, who is  designated a s  "the grantor, for the purpose therein 
expressed," it is  sufficient; and the finding of the jury, upon evidence, 
that  these offlcials were properly authorized to act for and in behalf of 
the corporation, and had so acted ; and had used the word "seal" enclosed 
in scroll, that  had been lawfully adopted for the purpose, makes it  a valid 
execution and probate of the deed as  an act of the corporation itself; and 
were i t  otherwise, the defects a s  to the "seal" seem to be cured under the 
provisions of C. S., 3354, and as  to signatures of the officials by C. S., 
3355. 

4. Corporations-"Scal"-Probate-Statutes-Presumption. 
Where a conveyance of land purports upon its face to be the act  d a 

corporation, and the word "seal" with a scroll has  been used thereon, it 
is competent to show that  the corporation had adopted for the purpose 
the word "seal" with a scroll in  the place of the corporate stamp seal, 
which had been broken and could not be used ; and that  the offlcials signed 
a s  such were thereto authorized by the directors and stockholders of the 
corporation, although the statutory form of the probate, C. S., 3326, had 
not been strictly, though substantially, followed, the presumption being 
that  the ofacer taking the probate had complied with the requirements 
of the law a s  to corporate probate. 

5. Same-Equity-Correction of Instrument. 
Bemble, the power of courts of equity to correct, reform, and rdxecute 

a n  instrument upon sufficient allegation and proof extends to  the probate 
of corporate deeds, when i t  thereon appears that  the president and secre- 
tary have executed it in behalf of the corporation i n  substantial com- 
pliance with the printed form of the statute. C. S., 3326. 

6. Corporations-Seals-Probate--Par01 Evidence-Appeal a n d  Error. 
Parol evidence of the action of the stockholders and directors of a 

corporation in adopting the word "seal" in a scroll a s  i ts  corporate seal 
and authorizing the conveyance of its lands by i t s  president and secretary 
is admissible, when it is made to appear that  there were no minutes kept 
of the meeting a t  which this action was taken, and the finding of the trial 
judge thereon is conclusive, on appeal, if there was evidence to  support it. 

7. Evidence - Deeds and  Conveyances - Probate - Paro l  Evidence - 
Writ ten Instruments. 

Where the probate of a corporation's deed for land is  in substantial 
compliance with the statutory form, C. S., 3326, par01 evidence is compe- 
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tent, in an action attacking its validity, that tends to corroborate the 
recitations of the probate, and to further show that the president and 
secretary had proper authority to act therein on its t~ehalf. 

APPEAL by plaintiff from Daniels, J., at the July Term, 1922, of 
WASHINGTON. 

On or about 21 March, 1915, the Farmers Union Supply Company, a 
corporation, executed to T. J .  Basnight a certain mortgage deed, re- 
corded in Book 67, page 165, to secure the payment of money borrowed 
by it for the purpose of purchasing a lot and erecting a building thereon 
in which to conduct its business, it being the same property described 
in said mortgage. Sometime thereafter T .  J. BasnigEt died and H.  S. 
Basnight qualified as his administrator and made demand upon the 
supply company for payment of this mortgage in order to settle his 
estate. The supply company, being unable to make p~yment ,  procured 
B. F .  Bailey to take this instrument up for it. 

Later on, Mr. Bailey, he being the father of the plaintiff in this 
action, sold and assigned the said mortgage, with the indebtedness 
thereby secured, to the Bank of Roper, which paid him full value there- 
for. I t  appears from the record that no part of this indebtedness has 
been paid. Some time after he had transferred and assigned the mort- 
gage, H. S. Basnight attempted to cancel the same of record, without 
the knowledge or consent of the holder of the note i t  staured. 

On 31 December, 1918, the Farmers Union Supply Company, being 
desirous of acquiring title to the other half of the building, same being 
owned by J. 0. Highsmith, borrowed from the Bank clf Roper the sum 
of $5,750 and secured the loan by a deed of trust on the property, duly 
registered. I t  is admitted that the Bank of Roper advanced the full 
amount represented by this loan and deed of trust to the supply com- 
pany, and that the latter used the same in  purchasing the other half of 
the building from Highsmith. 

I t  also appears that this loan and deed of trust were authorized by 
the stockholders and directors of the supply company. No part of this 
indebtedness has ever been paid. 

On 14 January, 1921, the Farmers Union Supply Company borrowed 
from the Bank of Roper the sum of $4,800 for the purpose of taking up 
certain notes to a bank in  Elizabeth City, and for the other purposes of 
its business. To secure this amount i t  executed to Hassell, trustee, the 
deed of trust recorded in  Book 74, page 178. I t  is admitted that the 
Bank of Roper advanced the full amount shown in  thia~ deed of trust to 
the supply company, and that no part  of the same has 2ver been repaid. 
I t  also appears that this loan and deed of trust were authorized by the 
stockholders and directors of the supply company. 
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I t  also appears that some time prior to the execution of the two last 
deeds of trust, the corporate seal of the Farmers Union Supply Company 
had been broken or misplaced; and that the stockholders and directors 
of the company, in a duly constituted meeting, had adopted the form 
of seal as i t  appears on said instrument as the corporate seal of the 
company. There was also evidence that the stockholders and directors 
of the supply company authorized and directed the execution of valid 
deeds of trust to secure the Bank of Roper, and that the president and 
secretary of the supply company, pursuant to resolutions to that effect, 
appeared before the notary taking the probates of the said instruments 
and acknowledged the execution of the same to be the acts and deeds of 
the Farmers Union Supply Company. 

Some time after the execution of the said instruments, the Farmers 
Union Supply Company was adjudicated a bankrupt, and the plaintiff 
was appointed trustee of the estate. The Bank of Roper has also been 
adjudged insolvent by decree of the Superior Court of Washington 
County, and the defendant Litchfield has been appointed receiver of the 
said bank with power and authority to wind up its affairs and distribute 
the assets as appears from the record. 

Plaintiff's only attack upon the Basnight mortgage, as appears, is 
that it was canceled of record, and this was the only issue with reference 
to that mortgage. Plaintiff attacks the two deeds of trust to Hassell, 
trustee, upon two grounds : 

1. That the corporate seal of the Farmers Union Supply Company 
was not affixed to the said deeds. 

2. That the deeds were not properly probated. 
The jury returned the following verdict : 
"1. Were the deeds of trust from the Farmers Union Supply Com- 

pany to T. R. Hassell, trustee, offered in evidence, executed in pur- 
suance of resolutions of the Farmers Union Supply Company authoriz- 
ing the execution of the same? Answer: 'Yes.' 

"2. Prior to the execution of the said deeds of trust aforesaid, had 
the word "seal" appearing upon said instruments been adopted as the 
corporate seal of the Farmers Union Supply Company pursuant to 
resolutions of its stockholders and directors in a meeting duly called and 
held for that purpose? Answer : 'Yes.' 

''3. Were the said deeds of trust acknowledged by the  resident and - " 
secretary and treasurer in the form appearing upon said deeds of trust 
offered in evidence, in pursuance of the said resolutions of the stock- 
holders and directors, and did the said president and secretary and 
treasurer appear before a notary public and acknowledge the execution 
of the said deeds as the act and deed of the said Farplers Union Supply 
Company? (Plaintiff excepts to the submission of this issue.) An- 
swer : 'Yes.' 
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"4. Were the amounts represented by the deeds of trust aforesaid 
actually received by the Farmers Union Supply Company and used by 
i t  in  the purchase of the property therein described and in  carrying on 
the business of the company ? Answer : 'Yes.' 

"5. Was the cancellation of the mortgage from the Farmers Union 
Supply Company to T.  J. Basnight unauthorized, e.s alleged in  the 
answer ? Answer : 'Yes.) " 

The court rendered judgment upon the verdict, d e c h i n g  therein that 
the mortgage and deeds of trust were validly executed. by the Farmers 
Union Supply Company, and valid debts secured thereby, and were 
binding upon i t  as its subsisting obligations. The court further pro- 
vided for a sale of the lands described in said deeds, and appointed a 
commissioner for that purpose, and then gave specific: directions as to 
the payment of the debts and costs. Plaintiff excepted and appealed. 

Zeb Vance Norman for plaintiff. 
W .  L. Whitley and V a n  B. Martin for defendants. 

WALKER, J. We will consider the questions in the same order as they 
are presented in the record. 

I t  may be taken as settled that a corporation may adopt, alter, or 
change a common seal at  its pleasure. C. S., 1126, subsec. 3. "The 
power to have a common seal, and to alter or renew the same at will, is 
frequently conferred on corporations by statute, but such a power is  one 
of the incidental and implied powers of every corporation when not 
expressly conferred." 14 C. J., sec. 404, p. 334; 7 A. & E. ( 2  ed.), 
p. 690 et seq.; Railway Co. v. Hooper, 160 U. S., 514. 

I n  this State a corporation must convey its real property by instru- 
ment under seal, the same as an individual, but this dces not necessarily 
mean that it must be done by attaching the ordinary common seal of 
the corporation. Any device used on the instrumenl;, as and for the 
seal of the corporation, would be sufficient for that purpose, provided 
it was intended for and used as the seal of the corpor:ttion. "If a seal 
is necessary to a corporate contract, and authority is shown for the 
corporation to attach its seal thereto, it is by no means indispensable 
that use should be made of the ordinary common seal of the corporation. 
Any other seal would have the same effect, if adopted by the corporation, 
and this is ordinarily established by showing authcsrity to execute a 
contract on behalf of the company under seal, and the fact of attaching 
some seal to the name of the corporation with intent to seal on its 
behalf." 7 A. & E. (2 ed.), p. 692 (citing numerous authorities from 
State and Federal courts, including the United States Supreme Court) ; 
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Taylor v. Heggie, 83 N. C., 244; 14 C. J., p. 336; Womack on Corpora- 
tions (1904), p. 203, see. 403; Bmbow v. Cook, 115 N. C., 324. 

There was evidence that all of the instruments in question were duly 
authorized by the stockholders and directors of the Farmers Union 
Supply Company, and that the stockholders and directors were present 
at  these meetings. I t  further appears in the evidence that, prior to the 
execution of the deeds of trust to Hassell, trustee, the corporate seal of 
the Farmers Union Supply Company had been broken or misplaced, and 
that the stockholders and directors of the Farmers Union Supply Com- 
pany had duly adopted the word "Seal" as the corporate seal of the said 
company, and that it was so used on the instruments in  question. I t  
appears from the testimony of the witness J. E. Singleton that all 
directors were present when this was done. Therefore, assuming this to 
be the fact, and the verdict of the jury has established the same, then 
the seal on the instruments in question is the corporate seal of the 
Farmers Union Supply Company. I t  appears from a perusal of the 
instruments in question that they are made for and in the name of the 
Farmers Union Supply Company, and i t  also appears from the attesta- 
tion clause that they are executed for and in behalf of the Farmers 
Union Supply Company. 

Plaintiff attacks the probates of the two deeds of trust to Rassell, 
trustee, contending that the same are not sufficient to authorize registra- 
tion of the same. These probates appear in the record, and are sub- 
stantially as follows: ('The execution of the foregoing instrument was 
this day acknowledged before me by J. E. Singleton, president, and 
George B. Hooker, secretary-treasurer of the Farmers Union Supply 
Company, Inc., the grantor, for the purpose therein expressed. Let the 
same, with this certificate, be registered." 

Then follows the signature and official seal of the notary and the fiat 
of the clerk of the Superior Court adjudging the probates to be correct 
and sufficient, and ordering the instruments to registration. 

Plaintiff says that the probates do not follow the printed forms of 
probate as laid down in the Consolidated Statutes, and, therefore, that 
the same are invalid. But we are not able to concur in this view. The 
statute itself, section 3326, says, in part, "but (the same) shall not 
exclude other forms of probate which would be sufficient in law." I t  
clearly appears from the probates of these instruments that the proper 
officials of the Farmers Union Supply Company, to wit, the president 
and secretary-treasurer, personally appeared before the notary and ac- 
knowledged the execution of the instruments as the acts and deeds of the 
Farmers Union Supply Company, and not as their personal act. Not 
only do the probates show this fact, but there is abundant evidence in 
the record to establish the same, and the jury have so found by their 
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answer to the third issue. What more could be required? Are the 
instruments to be adjudged void merely because the notary failed to 
incorporate full findings in the probates? Are the instruments to be 
adjudged void merely because the probates are deficie~t in  matters of 
form and not of substance? The acts of the notariw in  taking the 
probates in  question were judicial acts. "Omnia praesumuntur rite esse 
acta." At least, i t  appears from the probates themselves that the proper 
officers of the corporation appeared before the notaries and acknowl- 
edged the instruments to be the acts and deeds of the grantor, the Farm- 
ers Union Supply Company. Plaintiff has offered no evidence whatever 
tending to impeach the probates upon the ground of fraud, or for other 
valid reason, and they are, at  least, in  substantial compliance with the 
law. Starke  v. Etheridge, 71 N.  C., 240; Q u i n n e r l ~  v. Quimer l y ,  114 
N .  C., 145; Heath  v. Cotton Mills, 115 N.  C., 202; ~ o c h r a k  v. I m p r o v e  
ment  Co., 127 N .  C., 386; Brown, v. Hutchinson, 155 N C., 210; S p m c e  
Co. v. Hunnicut t ,  166 N.  C., 202; Noow v. Quickle, 159 N. C., 129; 
Power Corp. v. Power Co., 168 N .  C., 219, and authorities cited; 1 
C. J., see. 192, p. 849. 

The Court says, in Withrel l  v. Nurplzy,  154 N.  C., 89, this being the 
case upon which the plaintiff principally relied: "It must appear, 
when read in connection with the deed, that the pemson making the 
acknowledgment was authorized to execute the instrument for the cor- 
poration; that he known or proved to be the corporate official he 
represented himself to be, and that he acknowledged the instrument to 
be the act and deed of the corporation. The substantid showing of the 
requisite facts is all that is required, and where the insirument purports 
to be the act of the corporation the certificate will not be held defective 
because it recites that the person who executed it in bekalf of and under 
authority from the corporation, acknowledged i t  to be his act and deed 
instead of that of the corporation." There is a c l e ~ r  distinction, in 
one respect, between the probate under consideration in  Withrel l  v. 
Murphy ,  supya, and the probate of the instruments here, but not only is 
that case, as we consider it, not an authority to sustai 1 the contentions 
of the plaintiff, hut tends strongly to support the de'endants' conten- 
tions. 

I t  seems to us that the probates appearing on the several instruments 
are, at  least, in substantial compliance with the law, :md are certainly 
sufficient under our decisions, as above cited. The corporate seal ap- 
pears upon the deeds of trust and also upon the record of the same, and, 
as stated in  Benbozu v. Cook, supra, at p. 332, "If R.  E. Causey, the 
secretary and treasurer, was authorized to sign the instrument as agent, 
i t  will be presumed that what purported to be a seal, and would have 
been declared sufficient if attached to his signature as an individual, was 
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the seal of the corporation a5xed in accordance with the recital in  the 
attestation clause." However, the jury, upon competent evidence, has 
found, by its answer to the second and third issues, that the seal affixed 
to said instruments is the corporate seal of the supply company, and 
that the proper officials acknowledged the instruments before the notaries 
to be the acts and the deeds of the supply company, pursuant to resolu- 
tions duly passed by it to that effect. (Starke v. Etheridge, supra.) 
The scope of the answer is very comprehensive and inclusive, and we 
take it that there is now no doubt about the power of equity to correct, 
reform, and reexecute written instruments upon sufficient allegations 
and proof, and that this power extends perhaps to probates, in some 
cases, as well as to other instruments. Wyme v. Small, 102 N. C., 133; 
Quinnerly v. Quinnerly, supra; McCown v. Sims, 69 N .  C., 159; 24 
A. & E. (2  ed.), p. 654, but we need not invoke that principle in this 
case. 

I t  seems that parole evidence can be introduced in  aid of probates in  
proper cases. I t  is contended that the execution and probate of the 
$5,750 deed of trust has been validated by C. S., 3354-3355. By ex- 
amination of section 3354 it appears that it contemplates a conveyance 
signed by the president and secretary of a corporation, not in the corpo- 
rate name, which clearly implies that no corporate seal is affixed, and in 
section 3355, which validates a probate upon the oath and examination 
of a subscribing witness, i t  seems to suggest that no proof of the corpo- 
rate seal appears in the probate. The $5,750 deed of trust is dated 
31 December, 1918, and should be held to be validated by these curative 
statutes, even assuming that the same is deficient, which we say is not 
the case. 

Exceptions 1 to 13 all relate to the admission of evidence as to the 
execution of the mortgage and deeds of trust in  question. There is  no 
merit in exception No. 1, for the reason that plaintiff did not question 
the Basnight mortgage at  all, but only contended that the same had been 
canceled of record. I t  seems to us that defendants were entitled to prove 
that the deeds of trust to Hassell, trustee, were duly authorized by the 
stockholders and directors of the supply company, and that the officers 
were directed to execute valid instruments to secure the money which 
admittedly was loaned to the supply company by the Bank of Roper 
upon the strength of these instruments; that they were also entitled to 
prove why the word "seal" was used on the instruments, and also that 
this word had been adopted as the corporate seal of the supply company 
i n  a meeting duly called and held for that purpose and attended by both 
the stockholders and directors of the supply company. There was no 
other or better way to prove these facts. 
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I t  is evident that a sufficient and proper foundation was laid for the 
admission of this evidence. I t  appears that no minutes were kept of 
these transactions, and defendants offered the minute book of the com- 
pany to show the facts in corroboration of the testimony of the witness, 
J. T. McAllister and J. E. Singleton, to that effect. The court found 
as a fact that no minutes were kept, and admitted the evidence only 
upon this having been made to appear. The allegations of the answer 
are broad enough to justify this testimony, and we do not see why the 
same was not competent. Plaintiff was attacking the instruments for 
invalidity alleged by him, and the defendants should, in reply to this 
attack. be ~ e r m i t t e d  to show the existence of the facts1 essential to the , a 

legality of the instruments, as alleged in the answer, that is, they should 
be allowed to show the true facts in  regard to the sed, and why they 
used what purported to be a private seal, adopted at  a regular meeting 
by the corporation called for the purpose of doing so, the sufficient 
reason being that the common or corporate seal had b e a  lost or broken 
so that it could not be used, and that the one which w,is used as a sub- 
stitute for i t  had the authority and official sanction of the company for 
its use. One of the enumerated powers of a corporation, as set-forth in 
our statute, is "To make, use, and alter a common seal." C. S.. 1126; 
Womack's Law of Private Corporations (Ed. of 1904), sec. 95. If a 
resolution authorizing the use of the private seal as that of the corpora- 
tion was ado~ted .  the failure to enter i t  on the minutes 3f the meet& at 

A ,  ., 
which it was passed does not affect its validity, and such corporate act 
can be proved by parol. Womack, supra, p. 221, see. 436, citing Hand- 
ley v. Xtutz, 139 U.  s., 417 (35 L. Ed., p. 227). Ste, also, Clark v. 
Hodge, 116 N. C., 761. No  minutes having been kept, there was no 
way to show the authorization of the instruments except by parol, and 
no way to show the adoption of the word "seal" except in the same way. 
I t  was held by the Court in  Handley v. Stutz, supra, that "a failure to 
enter a resolution of stockholders of a corporation on its book at the 
time it was adopted does not affect its validity; such corporate act can 
be proved by parol. Proceedings of a meeting of stockholders are bind- 
ing upon those participating in it although i t  was held without call or 
notice, and outside of the State where the company was incorporated, 
there being no statutory restriction of corporate action to the limits of 
the State." The evidence as to what occurred before the notary does 
not contradict the probates, in  any respect whatever, but only shows 
more clearly what the probates state, that the executim of the instru- 
ments was acknowledged as the act and deed of the Farmers Union 
Supply Company. This evidence was competent. There is a distinc- 
tion between proving a fact which has been put in writing and proving 
the writing itself. Because a fact has been described . n  a writing does 
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not exclude other proof of the fact. For example, the proceedings of a 
corporate meeting of stockholders or directors are facts, and they may 
be proved by oral testimony where they are not so recorded. McKelvey 
on Evidence, p. 428. 

The two exceptions, Nos. 9 and 11, relate to the admission of testi- 
mony by the court as to the probate of the instruments in question before 
the notaries. I t  will be observed that exception No. 9 was taken to 
the refusal of the court to strike out the answer to a question, and 
exception No. 11 is to permitting the witness to answer that he and the 
secretary appeared before the notary and acknowledged the instrument 
as the act and deed of the Farmers Union Supply Company, pursuant to 
resolutions of the directors of the supply company to that effect. This 
evidence does not contradict the probates at  all, as i t  appears from the 
probates and the deed that the acknowledgment was made in  behalf of 
the grantor, the Farmers Union Supply Company. The fact that the 
officers appeared before the notary pursuant to resolutions to that end 
has already been discussed, the evidence of it being competent in view of 
the fact that no written record was made of the resolutions. Starke v. 
Etheridge, supra; Quinnerly v. Quinnerly, supra; W y m  v. Small, 
supra; Handley v. Stutz, supra. 

The exce~tions Nos. 14 and 15 relate to the issues. I t  seems that the 
law is settlid that if the issues submitted by the court are sufficient in 
form and substance to present all phases of the controversy, there is no 
ground for exception to the same. C. S., 584, and cases cited; Potato 
Co. v. Jeanette, 174 N. C., at  p. 240. I t  is apparent that the two issues 
tendered by the plaintiff do not cover the controversy, containing, as it 
does, three separate causes of action. Plaintiff does not except to the 
issues submitted by the court, but his exception (No. 15) is directed 
only to the submission of the third issue. Clearly the third issue was 
proper. As said in the Jeanette case, supra, issues are properly framed 
upon the pleadings, and certainly the allegations of the answer called 
for the third issue, and there was ample testimony for the jury as to it. 
I t  will be found that the instructions of the court to the jury upon the 
various issues thoroughly cover the point sought to be raised by the 
plaintiff in the two issues tendered by him. 

Exception No. 16 is taken to the refusal of the court, as plaintiff 
contends, to give to the jury certain requests for instructions. I t  is 
settled that the judge is not bound to follow the exact language of a 
prayer for instructions, and i t  is sufficient if he gives the substance of 
the same without weakening its effect. 8. v. Kincaid, 183 N. C., 710. 
The judge substantially gave the first prayer for instructions in his 
general charge to the jury, and the second prayer for instructions could 
not have been given in the form requested. The evidence is that the 
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stockholders and directors were all present at  the meetings when the 
executions of the instruments were authorized and thl? "seal" adopted. 
I f  this is true, it was a question for the jury. The evidence on this 
point seems to have been all one way and in  favor of the defendants. 
No notice, though given, was necessary, because all were there. Womack 
on Corporations (1904), sec. 420, p. 212. 

We have carefully read and examined the charge of i;he learned judge 
who presided at  the trial, and find that it fully covered the law as to all 
the material questions presented in the case, and is unexceptionable. 
I t  seems that some objection was taken to the statement of contentions 
by the judge, and that further exception was taken to detached portions 
of the charge. Exceptions of this kind are not favored, and are not 
considered by this Court. The charge should be view8.d as a whole, as 
we have often held, and a statement of contentions, if deemed by appel- 
lant to be erroneous. should be called to the attention of the court in 
due time, so that proper correction may be made. Aman v. Lumber Co., 
160 N. C., 369; S. v. Montgomery, 183 N. C., 747. 

I t  appears that the Basnight mortgage was not in fact paid, although 
marked canceled on the record, and the jury properly found, upon the 
evidence, that the cancellation was unauthorized. Irt this connection 
we may refer again to the probate of this mortgag.e, which, if not 
originally valid when it was taken and the mortgage was registered, has 
been cured of the defect by C. S., 3354. But we do not mean to imply 
that it was originally defective. And further, i t  n a y  be said that 
defects, if any, in the probate and registration of the deeds in dispute 
appear to be cured by C. S., ch. 65, art. 4, secs. 3329-3366. 

As to the Basnight mortgage, the only objection appears to be that i t  
was canceled of record on 22 March, 1918, but we also have considered 
and discussed the validity of the mortgage and the pr3bate of it. The 
mortgage appears upon its face, when it is read and considered with the 
language of the probate, to have been executed by J. T. McAllister, as 
president, and R. D. Harrison, as secretary and treasul-er, not for them- 
selves but for and in behalf of the Farmers Union Eupply Company, 
and that i t  was the deed of the latter and so executed snd mobated. 

The case was well tried by the learned judge, with the assistance of 
an intelligent jury, and of counsel whose briefs and arguments in this 
Court fully attest their ability to represent and safeguard the interests 
of the respective parties in every respect, and after carteful examination 
of the entire case, and especially with reference to the exceptions and 
assignments of error, no error has been found in the record. 

No error. 
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STERLIR'G MILLS, INC.,  V. SAGINAW MILLING COMPANY. 

(Filed 6 December, 1922.) 

1. AttschmentInterplcader-Banks and Banking-Bills and Notes- 
Negotiable Instruments-Burden of Proof. 

Where the forwarding bank intervenes and claims title to a draft of a 
nonresident debtor attached in the hands of a local bank, the burden is 
on the intervener to show its title to the property attached, and upon its 
evidence tending to show prima facie that it was the purchaser of the 
draft for value, and is a holder thereof in due course, without notice of 
any defenses or equities, an issue of fact is raised for the determination 
of the jury. C. S., 3040. 

2. Same-Evidence-Questions for Jury-Trials-Instructions-Verdict 
Directing. 

Where the forwarding bank of a nonresident debtor intervenes in the 
creditor's action, and claims the proceeds of a draft in the hands of a 
local bank, in attachment proceedings, and the intervener's officer testifies 
positively that the intervener was a purchaser for value, in due course, 
without notice of any infirmity, etc., in the paper, his further testimony, 
on cross-examination, as to general dealings with the attachment debtor, 
crediting it with drafts, and charging them back if not paid on presenta- 
tion, raise the question of the intent between the forwarding bank and 
its depositor, as to whether the paid draft in question was acquired by 
the intervener in due course, C. S., 3040, or whether it had accepted the 
draft as a mere agency for collection, in which latter event the proceeds 
of the draft would be subject to attachment in the hands of the local 
bank; and on this conflicting evidence a direction of the verdict against 
the intervener is reversible error. 

APPEAL by intervener from Ray, J., at  March Term, 1922, of IREDELL. 
Plaintiff, a Nor th  Carolina corporation, with i ts  principal place of 

business a t  Statesville, N. C., having a cause of action against the 
Saginaw Milling Company, a foreign corporation, instituted this suit 
i n  the Superior Court of Iredell County, and sought to obtain service 
upon the defendant by attaching the proceeds of a draft  i n  the hands of 
the Peoples Loan and Savings Bank, Statesville, N. C., alleging that  
said funds belonged to the defendant. 

Thereafter, on 19 August, 1921, the Second National Bank of Sagi- 
naw, Michigan, was allowed to intervene and to  set u p  i ts  claim of title 
to the proceeds of said draft. 

Upon the issue thus raised there was a verdict and judgment in  favor 
of the plaintiff. The  defendant made no appearance and filed no 
answer. Intervener appealed. 

D0mza.n Thompson for plaidiff. 
John A. Scott, Jr., for intervener. 
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STACY, 5. The burden was on the intervener to maka good its claim 
and to show title to the propcrty attached. Moon v. Ni l l ing  Co., 176 
N. C., 410. I n  order to meet this requirement, the intervening bank 
offered evidence tending to show, prima facie at least, that it was a 
purchaser of the draft in question for value, and a holder of the same 
in due course, without notice of any defenses or equities. C. S., 3040; 
1 Dan. on Neg. Inst., secs. 812 and 814 a ;  Jackson v. Love, 82 N. C., 
405; Hodge v. Smith, 130 Wis., 326; Scoville v. Landon, 50 N.  Y., 686. 

After offering the draft in  evidence, due execution of which was 
admitted by the plaintiff, E .  W. Glynn, cashier of the intervening bank, 
testified as follows: "The draft was in possession of the Second 
National Bank with bill of lading attached; i t  belongecl to the Second 
National Bank of Saginaw; the proceeds of payment of said draft 
belonged to the Second National Bank of Saginaw, Michigan. The 
Saginaw Milling Company did not own any interest in  the draft when 
forwarded by the Second National Bank of Saginaw, and does not own 
any interest in  the money paid for said draft by the S;atesville Flour 
Mills, and later attached by the Sterling Mills. The S~xond  National 
Bank of Saginaw does not owe the Sterling Mills anything. The draft 
was in the possession of the Second National Bank of Saginaw as owner 
and not as agent of tho Saginaw Milling Company. I t  was forwarded 
by the Second National Bank of Saginaw to the Peoples Loan and 
Savings Bank of Statesville for presentment and payment as our prop- 
erty, owned by our bank, and not as agent of the Saginaw Milling 
Company." 

On cross-examination, in reply to the question, "Does not your bank 
habitually credit the account of the Saginaw Milling Company with the 
amount of drafts on customers of said Saginaw Milling Company, 
giving permission to the Saginaw Milling Company to draw against 
such credits, and then charge up the Saginaw Milling Company with 
such papers as are not paid on presentation?" the witness answered, 
"Yes, that is, we collect back from Saginaw Milling Company such 
drafts as are returned to us refused. I n  this case, however, the draft 
was paid." 

At the close of the evidence the court charged the j l ry :  "If you 
believe the testimony in this case, you will answer the fir13t issue 'No.' " 
Exception by intervener. 

We think the evidence upon the issue as to whether the intervening 
bank was an agent for collecting the draft in question cr  a purchaser 
thereof for value, was sufficiently equivocal, if not contradictory, to 
require a finding by the jury, and that his Honor's charge, which vir- 
tually amounted to a direction of the verdict, was erroneous. 
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I f  the intervener held the draft as a purchaser for value, the proceeds 
derived therefrom could not be attached i n  the hands of the Peoples 
Loan and Savings Bank as the property of the Saginaw Milling Com- 
pany; but, on the other hand, if the intervening bank acted merely as a 
collecting agent, the proceeds would belong to the defendant, and conse- 
quently they would be subject to attachment in the hands of the gar- 
nishee bank. Worth  Co. v. Feed Co., 172 N.  C., 335; Markham- 
Stephens Co. v. Richmond Co., 177 N.  C., 364. Upon this point, the 
real determinative question is as to the intention of the parties; and 
this is a question .of fact to be ascertained by the jury, where the evi- 
dence is conflicting. Worth  Co. v. Feed Co., supra. 

The case at  bar is distinguished from Temple  v. LaBerge, ante, 252, 
for there the testimony was susceptible of only one interpretation or of 
but a single conclusion. Here the evidence is conflicting. I t  may be 
sufficient to rebut the prima facie case, but this is a matter to be sub- 
mitted to the jury under proper instructions from the court. Currie 
v. R. R., 156 N.  C., 426. 

For  the error, as indicated, in directing a verdict on evidence from 
which different inferences may be drawn, we are of opinion that the 
cause must be submitted to another jury, and i t  is so ordered. 

New trial. 

BURKE COUNTY ROAD COMMISSIONERS v. COMMISSIONERS OF 
BURKE COUNTY. 

(Filed 6 December, 1922.) 

1. Roads and Highways---County Commissioners-Highway Oommission- 
er-BondeD-oceed-Fands-GtatuteEl. 

The commissioners of a certain county sold bonds, under the authority 
of a statute, for the completion of the State highway through the county, 
and for certain designated purposes, with later enactment reciting that 
the costs of the State highway had been more than was intimated, and 
there were no available funds to pay the county quota for such expendi- 
ture, and provided for an additional sale of bonds, which was made for 
that and other specifled purposes. Thereafter a county board of road 
commissioners was established by legislative enactment, by which com- 
plete control over the roads was given it, with direction that all road 
moneys for the purposes theretofore arising from taxation or sale of road 
bonds shall be turned over and belong to them by virtue of their office. 
I t  was made to appear that the county commissioners had borrowed 
money from certain banks in anticipation of the proceeds of the sale of 
the bonds, and for the purposes specifled in the act, which was recognized 
by later legislation as valid, and i t  was held, in a settlement between the 
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two boards, the county commissioners were entitled to a credit of sucn 
amounts a s  had been paid by i t  for the designated purposes in the act, 
including such a s  had been borrowed from the banks for such purposes, 
but not for any amount that may have been used by i t  for general county 
purposes. 

2. Same. 
In  an action by a county road comrnissio~i to compel the county com- 

missioners to pay over to the plaintiff board, under the provisions of a 
statute, the money received from the salcL of bonds for road purposes, 
authorized separately under the provisions of two statutes, and there- 
under the defendant board, before the establishment of the plaintiff board, 
had expended moneys for the purposes designated in the statutes, the 
mere fact that these two statutes, under which the defendant board had 
acted, had been subsequently consolidated by statute, recognizing the 
designated purposes for which the bonds had been issued by the  defendant 
board, but for the stated purpose of avoiding "confusion and complica- 
tions" from the different maturity dates of the separate issues, and the 
different interest rates of each. does not affect the question a s  to  the 
credit the defendant mas entitled to, in its settlement with the plaintiff 
board, for the money expended for the designated purposes. 

3. Same--Mandamus. 
When the act of turning over by the county commiss oners of certain 

funds arising from the sale of road bonds to a county bosrd of road com- 
missioners, entitled under the provisions of the act of its creation to 
receive them, is'merely ministerial, mandanzus will lie (Board of Educa- 
tion u. Comrs., 150 N. C., 123), and it is not always essential to the main- 
tenance of this remedy that  it should be made to appear that  the fund is  
still on hand, particularly where the question is  one of bookkeeping be- 
tween the  parties to the action. 

4. Same-Findings-Appeal and Error. 
On appeal from a writ of mandamus issued by the Si~perior Court to 

the defendant board of county commissioners to  comwl them to pay over 
to  the county board of road commissioners the money on hand from the 
sale of road bonds, etc., a s  required by statute, it did nct  appear by the 
evidence to  what extent the defendant had paid out moneys for  certain 
purposes, authorized by the statutes, and to which i t  was entitled to a 
credit, and the case was remanded i n  order that  it may be determined 
upon proper evidence how much of the proceeds of the bond issue, if any, 
has been expended contrary to  the  provisions d the statute affecting the 
question, with direction that a peremptory or alternate writ of mandamus 
issue a s  the facts may then appear. 

APPEAL b y  defendant  f r o m  Ray, J., a t  chambers, 3 J u l y ,  1922, f r o m  
BURKE. 

Civil action to  obtain a manckmus, heard  b y  consent. 
T h e  action i s  inst i tuted by t h e  B u r k e  County  R o a d  Commission, 

established b y  Public-Local L a a s  of 1921, ch. 64, to compel t h e  defend- 
a n t  board t o  t u r n  over t o  them t h e  proceeds of cer tain honds f o r  road  
purposes alleged t o  belong t o  plaintiff commission under  a n d  by v i r tue  
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of said statute and other acts appertaining to the subject. There was 
denial of liability or obligation on part of defendants. J w y  trial being 
waiced, cause was heard by the court, and judgment entered that a 
peremptory writ issue commanding defendant board to turn over to 
plaintiff $25,000, the proceeds of certain bonds which had been sold by 
defendant and illegally diverted and applied to other purposes of the 
county. Defendant excepted and appealed. 

John 111. Mull and Avery & Ervin, for plaintif. 
Frank C. Pat ton ,  8. J .  Brvin, and S. J. Ervin, Jr., for defendants. 

HOKE, J. I t  appears that plaintiff board was constituted by Public- 
Local Laws of 1921, ch. 64, and given exclusive control of the laying off, 
establishing, building, altering, and repairing and maintaining all of the 
public roads of Burke County, and of the purchase of all the necessary 
equipment and mate~ ia l  therefor. And in section 1 2  of the act it is 
provided in general terms that all road moneys for the designated pur- 
poses arising by taxation or sale of road bonds, etc., shall be turned over 
and belong to them by virtue of their office, etc. 

I t  further appears that the fund, or a portion of it, the subject-matter 
of this controversy, arose from the sale of $65,000 road bonds of said 
county by the defendant board, and the proceeds of which and the dis- 
position of same are affected and controlled by Public-Local Laws of 
1921, ch. 213; Public-Local Laws, Extra Session, 1920, ch. 116, and 
Public-Local Laws of 1919, ch. 368. Under the last statute the commis- 
sioners of Burke County mere authorized to issue and sell $80,000 of 
coupon bonds, payable at  specified time and rate of interest, and in 
section 2 of the act it is provided that the proceeds of said bonds, when 
sold, shall be applied exclusively to the completion of the State highway 
through Burke County, including the bridges thereon, and to the pur- 
chase of a site and the erection thereon for a new home for the aged and 
infirm; and further, to the building of bridges and construction and 
repair of roads in certain remote townships of the county, this last 
purpose, however, being on conditions which do not seem to have been 
complied with, and the facts concerning them, therefore, in no way 
affect the issues in the present case. Under this statute $40,000 of the 
proposed issue were shortly thereafter sold, and the proceeds have been 
disbursed by commissioners without exception noted. 

I n  Public-Local Laws, Extra Session, 1920, ch. 116, after reciting that 
the costs of the State highway in Burke County had been more than 
was estimated, and that there were no funds available to pay the county 
quota for such expenditure, i t  is provided that the board of commis- 
sioners of Burke County shall sell an additional $25,000 of road bonds 
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of specified date and interest rate, and in section 2 of the statute the 
procecds from this $25,000 bond sale are directed to be applied as 
follows : 

"That the proceeds of said bonds, when sold, shall be applied by said 
commissioners exclusively to the completion of the State highway 
through Burke County, including the bridges on said highway, and to 
the completion of the links of road beginning at  a point on said State 
highway at Jones Berry's residence and running t h r o ~ g h  the town of 
Rutherford College to the Johnson Bridge on the Catawba River, and 
the link of road from the town of Drexel to the said Catawba River, 
Huffman Bridge, and the balance of the funds as mag remain of said 
$26,000 to be used to complete the Shelby road in Lovier Fork Town- 
ship of Burke County leading to the Three County Corner." 

And Public-Local Laws of 1921, ch. 213, after reciting that $40,000 
of the bonds as provided by the act of 1919 were still unissued, and that 
there was also the additional issue of $25,000 authorized by Public-Local 
Laws of 1920, ch. 116, and that these two bond issue,+ to mature at  
different times and bearing different rates of interest, were not unlikely 
to produce "confusion and complications," provides that the two statutes 
be consolidated and amended to read as follows: Tha: the defendant 
board could issue $65,000 of road bonds, maturing at  specified time, and 
to bear interest at  a rate not to exceed 6 per cent, and directs that the 
proceeds of this $65,000 issue be applied as follows : 

"That the ~roceeds of sale of said bonds, when issued, 3hall be applied 
exclusively to the payment of the debts now due the First  National Bank 
of Hickory and the First National Bank of Morganton, which said 
debts were incurred in carrying out the provisions of said acts, and 
especially the completion of the State highway, and to the purposes 
mentioned and required in said chapter three hundred itnd sixty-eight, 
Public-Local Laws one thousand nine hundred and nineteen, and chapter 
one hundred and sixteen, Public-Local Laws one thousanl nine hundred 
and twenty, Extra Session, as aforesaid, and to no other." 

Under these various statutes the county commissioners of Burke 
had the power of sale of these bonds and the disposition of the proceeds 
until the enactment of chapter 64, creating plaintiff bcard, but while 
they had such power they could only apply the fund to the purposes 
designated i n  the statutes applicable and to none other. I n  the $40,000 
issued under Public-Local Laws 1919, ch. 365, these purposes were "the 
completion of the State highway through Burke County, and the pur- 
chase of a site and erection of a new home for the agel and infirm." 
And under chapter 116, supra, Extra Session 1920, the purposes were 
('to the completion of the State highway through Burke County, includ- 
ing the bridges thereon, to the completion of two specified links therein, 
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and the remainder to the completion of the Shelby road in Lower Fork 
Township leading to the Three County Corner." "Exclusively to these 
purposes'' being the language used in  both statutes. And if defendant, 
prior to the constitution of plaintiff board, has paid out these funds for 
the purposes designated and none other, such payments will be upheld 
and defendants protected therein; but if, and to the extent that defend- 
ants have diverted these proceeds to general county or other purposes, 
such payments are without warrant of law, and same must be restored to 
the proper fund as provided and designated by the statutes under which 
same were raised. That is, the $40,000 being to complete highways and 
bridges, and to the procurement of a site and county home; and the 
$25,000 to the State highway through Burke County, including bridges, 
the two specified links thereof, and the remainder, if any, to the Shelby 
road. And we are of opinion that the subsequent act, chapter 213, 
supra, Laws 1921, by which the two former statutes were consolidated 
and amended did not have the effect of approving the payment out of 
these funds to the banks of Hickory and Morganton, regardless of the 
purposes for which such debts were contracted, but these payments were 
only authorized and approved to the extent that the money borrowed 
was used for the purposes as directed by the statutes, that is, to the 
extent that they were used for the designated purposes, they shall be 
recognized as valid vouchers in the distribution of these funds, and not 
otherwise. 

Under these rulings, if the county commissioners have diverted these 
funds and,used them for general county or other purposes, the plaintiffs 
are entitled to have same restored to the fund from which they have been 
improperly taken, and turned over to them to be used as the law directs. 

And, as now advised, we think that remedy by mandamus is open to 
plaintiff. As said in Brown. v. Turner, 70 N. C., 93, quoted with 
approval in Board of Educa t im  v. Comrs., 150 N. C., a t  p. 123 : "Ma* 
d a m m  will lie when an act merely ministerial is imposed by law, the 
relator shows a clear right and is without other adequate remedy." See 
Drainage Dhtrict  v. Comrs., 174 N.  C., 738. Applying the principle, 
we have recently approved such a proceeding to compel a defendant to 
turn over to the proper officials county funds admittedly on hand and 
withheld without lawful justification. Tyrrell v. Holloway, 182 N. C., 
64. And well considered authorities are to the effect that i t  is not 
always essential to the maintenance of this remedy that i t  should be 
made to appear that the fund is still on hand, a principle particularly 
applicable where there has been a wrongful diversion of funds from 
one municipal purpose to another, and the question is more likely to be 
one of mere bookkeeping than the assertion of really antagonistic rights. 
State ex re1 Collector v.  D h h w ,  42 N.  J., 141; People ex re1 Dannat v. 
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Comptroller, 77 N. Y., 45; People es re1 Dowing v. Sfout ,  23 N. Y., 338; 
Lansing v. V a n  Gwder, 24 hlich., 456; Cou~bty Comrs. Pike Co. a. Thc  
State, 11 Ill., 203. 

While we are of opinion, and so hold, that plaintiff is 2ntitled to have 
restored to their proper place and turned over to them all of these 
moneys that have been wrongfully expended contrary tc the provisioi~s 
of the statute, except for an amount reasonably required and intended 
for a site and new county home, an exception, however, that only ap- 
plies to the disbursement of the $40,000 bond issue referred to and 
coi~trolled by Laws of 1919, ch. 368, as recognized and approved by 
Laws of 1920, ch. 213, we do not think that a peremptory mandamus is 
justified in the present condition of the record for the reason that there 
are no facts in evidence that will enable a court to detwmine whether 
or to what extent this fund, or any of it, has been mis:ipplied. True, 
the defendant avers under oath that it has all been expended under 
proper statutory authority, but in  what purports to be an itemized state- 
ment, .the great bulk of these expenditures is for money repaid to banks, 
but whether raised from sale of these bonds or borrowed in  ant ic i~at ion 
of their sale does not appear. And this verified account only shows 
an expenditure of $64,803.06. 

While the defendants thus fail to support their averrrent, we do not 
discover any evidence to justify the finding of fact that ~ . t  least $25,000 
is available for application to these road projects, nor, as stated, to 
enable the court to determine what amount the defendants withhold 
or have wrongfully misapplied. We must hold, therefore that the judg- 
ment for a peremptory mandamus, together with the finding that $25,000 
is now available to be applied to these projects, be and the same is 
hereby set aside, and the cause is remanded to the end that it shall be 
ascertained and determined how the defendant had disposed of this 
$65,000 bond issue, and whether any and what part of same has been 
expended contrary to the provisions of the statutes affecting the question. 
And upon such findings that a peremptory or alternative writ of 
mandamus issue as the facts may then appear. . 

Judgment set aside, and cause remanded for further proceedings. 
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TRUSTEES OF LEES-McRAE INSTITUTE V, AVERY COUNTY. 

(Filed 6 December, 1922.) 

1. Constitutional Law-Taxation-Exemptionestatutes. 
The fundamental principle of our Constitution, as  to the taxing of 

property, is  that all property shall be taxed uniformly so a s  to equalize 
its burdens, except that  which is either expressly exempted by the Consti- 
tution itself or by the Legislature within the limits prescribed by the Con- 
stitution; and the courts will strictly construe such exemptions, and 
resolve all doubts in favor of liability to taxation. 

2. Same-Religious Purposes-Schools-Education-Land+Rentals. 
An institution created by statute to provide for the Christian education 

of boys and girls i n  a certain locality, and to do other institutional work, 
In which i ts  property is  exempt from taxation a s  long a s  i t  shall be used 
for "church, school, or charitable purposes," does not include within its 
tax exempting terms, either under its charter or under the general law 
relating to the subject, Laws 1021, ch. 38, sec. 72 (4 )  ; C. S., 7768, lands 
from which the rentals are  applied to educational purposes alone; in  this 
case, a tract of land three miles distant from that upon wnich the 
corporation conducts its operations, a portion of which has been cleared 
and rented out for a part of the crop, and also used for grazing purposes. 

,IFPEAL by plaintiffs f r o m  ~IIcElroy, J., a t  October Term,  1922, of 
AVERY. 

T h i s  is  a controversy without  action. T h e  plaintiffs sought to  recover 
f r o m  t h e  defendant $180 taxes, pa id  under  protest, f o r  t h e  year  1921. 
T h e  judge found t h e  facts  and  rendered judgment a s  follows: "The 
plaintiff Lees-&Rae Ins t i tu te  is  located on a t rac t  of l and  a t  o r  near  
Plumtree,  i n  t h e  county of Arery ,  on which t h e  school i s  conducted, and  
the  corporation is t h e  owner of a n  additional t rac t  of l and  located about  
three miles dis tant  f r o m  said school; t h e  said t rac t  contains about 1,150 
acres, and i t  h a d  not been assessed f o r  taxes un t i l  t h e  year  1921, when 
t h e  county commissioners of A w r y  County  caused a levy of $150 t o  be  
assessed against said 1,150 acres of l a n d ;  all  t h e  rents  a n d  profits f r o m  
said 1,150-acre t ract  have been applied exclusively to  educational pur -  
poses a t  said institute, and  f o r  no other  purpose, and  said property 
of 1,150 acres of l and  was not purchased and  h a s  not been held f o r  t h e  
purpose of speculation." 

" I t  is  now considered, ordered, and  adjudged by t h e  court  t h a t  t h e  
said 1,150-acre t rac t  is not exempt f r o m  taxation, a n d  t h e  tax  assessed 
and  collected w a s  authorized by  l a w  a t  t h e  t i m e  said property was  
assessed f o r  taxation." T h e  plaintiffs appealed. 

Love  & Lowe for plaintifs. 
J. W. Ragland for def entlanf . 
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CLAEK, C. J. The only question presented is as to the correctness of 
the ruling by the court that the property in  question is liable to taxation. 
The plaintiff is a corporation, .created by act of General Assembly, 
ratified 25 February, 1907. "To establish an institution to provide 
Christian education and manual training for boys and girls, and do 
other institutional work i n  the mountains of North Carolina." Section 
7 of the act provides: "So long as the property owned, or to be owned, 
by such corporation shall be used for church, school, or charitable pur- 
poses the same shall be exempt from all taxes, State, county, or munici- 
pal." The plaintiff claimed exemption from taxation uuder this section 
of its charter and general laws, 1921 ch. 38, sec. 72, rubsec. 4, which 
provides that "buildings, with the land they actually occupy wholly 
devoted to educational purposes, belonging to and actually and exclu- 
sively occupied and used by churches, public libraries, incorporated 
colleges, academies, industrial schools, seminaries, or other corporate 
institutions of learning, together with such additional adjacent land 
owned by such churches, libraries, and educational institutions as may 
be reasonably necessary for the convenient use of such buildings, respec- 
tively, and also the buildings thereon used as residences l)y the officers or 
instructors of such educational institutions," shall b. exempt from 
taxation. 

The 1,150 acres is located a distance of 3 miles from ,;he school prop- 
erty. About 100 acres of this have been cleared and put in cultivation, 
a part of which has been rented for part of the crops, and the other 
portion of said cleared land has been used for grazing purposes. The 
rents and profits from said land have been applied exclu~ively for educa- 
tional purposes and none other. 

The ruling of his Honor is correct. The principle governing this 
case is well settled by our authorities. I n  United B r e t h r e n  v. Comrs.,  
115 N. C., 490, it is said: "The general rule is liability to taxation, and 
that all property shall contribute its share to the suppori of the Govern- 
ment which protects it. Exemption from taxation is 3xceptional. I t  
needs no citation from reiterated precedents that such exemptions should 
be strictly construed, and if we have any doubts (which we have not) 
they should be resolved in favor of liability to taxation. R. R, v. Alls- 
b o o k ,  110 N .  C., 139." I n  that case it was said that the fundamental 
principle of our Constitution is that all property shall be taxed uni- 
formly except that which is either expressly exempted Ey the Constitu- 
tion itself, or as to which the power of exemption by the Legislature is 
left discretionary within the limits prescribed by the Constitution, citing 
Redmcnd v. Comrs., 106 N .  C., 122. 

I t  certainly cannot be said that a tract of land. located three miles 
from the property actually used for the school (which is not assessed for 
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taxes), almost all of which is in forest, or at  least not cleared, and that 
portion of i t  which has been cleared is rented out for a part of the crops 
and used for grazing purposes, comes within the definition or meaning 
of the language of the law which defines and describes property exempt 
from taxation, under the rules laid down in United Brethren v. Comrs., 
supra, in  which case i t  was pointed out that while the Legislature had 
exempted property whose rental was applied exclusively to religious, 
charitable, or benevolent institutions, it had not extended such exemp- 
tion to property whose rental is applied to educational purposes. This 
distinction is retained in  the present statute, C. S., 7768, which provides : 
"No property whatever held or used for investment, speculation, or rent 
shall be exempt other than bonds of this State and of the United States 
Government, unless said rent, or the interest on or income from such 
investments shall be used exclusively for religious, charitable, or benevo- 
lent purposes, or the interest upon the bonded indebtedness of said 
religious, charitable, or benevolent institutions." 

I n  Davis v. Salisbury, 161 N. C., 56, Hoke, J., fully discusses the 
question here presented, reviewing the case above cited, and the whole 
matter is so clearIy stated with citation of authorities by Judge Hoke 
that nothing is left to be added. The whole subject was again reviewed 
by Hoke, J., in Smthern Assembly v. Palmer, 166 N. C., 75. 

The fundamental principle of equality and uniformity in  the taxation 
of property in the Constitution is based upon the sound principle that 
whenever property, which is not expressly exempted by the Constitution 
from taxation or within the discretionary authority given the Legisla- 
ture to exempt property is left untaxed, i t  unjustly adds to the taxes of 
those who already are paying their fair share of taxation, the amount 
of taxes which the property thus illegally exempted should rightly bear. 

The decision of his Honor must be 
Affirmed. 

J. J. EATON ET AL. V. MOORESVILLE GRADED SCHOOL. 

(Filed 6 December, 1922.) 

JudgmentEstoppel-Parties-School Districts-Taxation-Bonds-In- 
junction. 

The taxpayers of a school district, except where some special private 
interest is shown, are real parties in interest in a suit by a resident and 
taxpayer of the district to enjoin the levy and collection of a special tax 
for school purposes therein; and where the flnal judgment of the Superior 
Court, unappealed from, has been rendered against the plaintiff in such 
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suit, without suggestiou of fraud or collusion, the subject-matter is res 
adjudicata as to all the taxpayers and residents of the district, whether 
they have been made nominal parties to the suit or o,therwise, and they 
are estopped from independent suits concerning the matters adjudicated. 

APPEAL by plaintiffs from Brysm, J., at May Term, 1922, of DAVIE. 
Civil action to restrain the defendants from levying and collecting a 

special school tax i n  Mocksville School District, and tc test the validity 
of a proposed bond issue, upon the alleged ground that the election, 
under which said tax and bond8 were approved by a majority of the 
qualified voters resident within the district, was illegally held, and is 
therefore void. 

From an order denying the application for injunctivt: relief, plaintiffs 
appealed. 

E .  H. Morris for plaintiffs. 
A. T. Grant, Jr . ,  for defendanfs. 

STACY, J. The election in question was held on 6 (September, 1921. 
A few days thereafter, Dr. A. Z. Taylor, a resident and taxpayer of the 
Mocksville School District, instituted an action to enjoin the issuance of 
the bonds and the levy of the special tax, mentioned in the present com- 
plaint, and for the purpose of having the election here contested declared 
illegal and void. The purposes of the Taylor suit were identical with 
those in  the present case. There was a final judgment rendered in the 
Taylor case declaring the election to be legal and valid in all respects, 
and directing the proper authorities to proceed in the premises in accord- 
ance with the results of said election. Notice of appeal to the Supreme 
Court was duly entered of record, but xyas not perfected and later it was 
abandoned. 

Defendants contend that the matters now sought to be litigated are 
res adjudicata, by virtue of the judgment rendered in the Taylor case. 
This was the holding of the court below; and, upon this phase of the 
controversy, the following finding was incorporated in the judgment. 

"The court further finds as a fact that the plainti3 in the former 
action, and the plaintiffs in this action reside within the territory em- 
braced in said school district. That one of the plaintiffs in the present 
action was attorney of record for the plaintiff in the first action,-and is 
attorney of record in this proceeding; that the bondsmen in both actions 
are the same; that the relief sought is identical. That the creation of the 
school district, the issuance of the bonds, and the levying of taxes affected 
all persons within said school boundary, and thus created a comnlunity 
of interest or privity, as between them, touchiug such matters as might 
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be involved in the issuance of bonds, and levying of taxes within said 
boundary, and for the purposes complained of by the creation thereof." 

Except where some special private interest is shown, i t  seems to be 
established by the clear weight of authority that, in  the absence of fraud 
or collusion, a final judgment on the merits rendered in a suit by a tax- 
payer (usually brought on behalf of himself and others similarly situ- 
ated), involving a matter of general interest to the public, and insti- 
tuted against a governmental body, or local board, which, in its official 
capacity, represents the citizens and taxpayers in the territory affected, 
is binding on all the residents of the district, if adverse to the plaintiff, 
and all may take advantage of i t  if the judgment be otherwise. Bear 
v. Comrs., 122 N .  C., 434; Clark v. Wolf, 29 Iowa, 197; Lyman v. Faris, 
53 Iowa, 498; Harman, v. Auditor, 123 Ill., 122; Sauls v. Freeman, 24 
Fla., 209; S. v. Rainey, 74 Mo., 229; Gallaher v. City of Mou.ltdsville, 
34 W .  Va., 730; Stallcup v. Tacoma, 13 Wash., 141; Montgomery City 
Coumcil v.  Walker, 154 Ala., 242; Henderson, County v. Henderson 
Bridge Co., 105 A. S .  R. (Ky.), 197, and note; Haese v. Heitzeq, 159 
Cal., 569; 15 R. C .  L., 1035. 

The rule is thus stated in Freeman on Judgments, see. 178: "A 
judgment against a county, or its legal representatives, in a matter of 
general interest to all its citizens, is binding upon the latter though they 
are not parties to the suit. . . . Every taxpayer is a real, though 
not a nominal, party to such judgment. If ,  for the purpose of provid- 
ing for its payment, the officers of the county levy and endeavor to 
collect a tax, none of the citizens can, by instituting proceedings to 
prevent the levy or enforcement of the tax, dispute the validity of the 
judgment, nor relitigate any of the questions which were or which could 
have been litigated in the original action against the county. If in  an 
action against the officers of a county a tax is determined to be valid, a 
taxpayer of the county cannot afterwards maintain suit to enjoin the 
collection of such tax. An action having been brought by certain tax- 
payers of a town to enjoin the issue of bonds, a judgment against them 
was held to be conclusive upon all other taxpayers. A judgment against 
county commissioners, directing that a writ of mandate issue requiring 
them to assemble and call an election on the question of a change of the 
county site, is conclusive on all citizens of the county, because the com- 
missioners are representatires of the county in the matter of their duties 
under the statute; and though they failed to avail themselves of any 
legal defense to the writ, the people of the county are concluded by the 
judgment." To like effect is Black on Judgments, see. 584. 

The principle stated in these sections, and fully supported by the 
authorities cited in the texts, is that a judgment against a governmental 
body, or in its favor, affecting a matter of general interest to all the 
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people in the territory, is binding not only on the official representatives, 
but on all the citizens of the territory, though not made parties plaintiff 
or defendant by name. I n  such cases the people themselves are re- 
garded as the real parties in interest; and the matters settled therein may 
not again be litigated, in  the absence of a showing of same special inter- 
est or private right. I f  this were not so, each citizen, and perhaps each 
citizen of each generation of citizens, would be at  liberty to commence 
an action and to litigate the question for himself. Hence, the result 
might be an  endless chain of suits. Greenberg v. Chicago, 256 Ill., 213; 
49 L. R. A. (N. S.), and note; El Reno v .  Cleveland-Trinidad Paving 
Co., 25 Okla., 648; 27 L. R. A. (N. S.), 650. 

Norton, J., in  State v .  Rainey, 74 Mo., 235, states the rule as follows: 
"It was there held (speaking of Clark v.  Wolf, 29 Iowa, 197), that a 
judgment against a county or its legal representatives, in a matter of 
general interest to all the people thereof, as one respecting the levy and 
collection of a tax, is binding not only on the official representatives of 
the county named in the proceeding as defendants, 1)ut upon all the 
citizens thereof though not made parties defendant by name. This, we 
think, is so both on principle and authority, for in suits of the character 
mentioned the legally constituted representatives of the county stand in 
the place of each citizen of the county who is liable to be called on as a 
taxpayer to contribute his proper proportion to liquidate the demand 
which a judgment may establish." 

Applying the above principles to the facts in hand, we agree with the 
following conclusion of the trial court, as expressed in the final para- 
graph of the judgment : "Upon the foregoing findings of fact, the court 
concludes, as a question of law, that these matters and things, the sub- 
ject of the present action, have been adjudicated in the former action, 
in which final judgment has been entered, and that, on account of the 
community or privity of interests existing between thr: plaintiff in the 
former action, and the plaintiffs in the present action, the said judgment 
in the former action is an estoppel as to the present action, the same 
issues being raised therein, the same rights adjudicated, and the same 
interests affected." 

The record presents no error, and this will be certifil?d. 
Affirmed. 
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J. J. HECKERT ET AL. V. ABERDEEN GRADED SCHOOL. 

(Filed 13 December, 1922.) 

1. P c h o o l ~ h o o l  Districts--Consolidation-Nontax Territory-Election 
-Taxation Bonds--Injunction. 

An exception to the issuance of bonds for school purposes by a district 
consolidated d special tax and nonspecial tax territory, on the ground 
that the question of taxation had not been separately submitted to the 
voters of the nontax territory, is untenable, when it appears from the 
record, on appeal, that the votes cast in the nontax territory had been 
separately counted, and found to be in favor of the proposition to issue 
the bonds, sought to be enjoined in the plaintiff's suit. Board o f  Educa- 
tion v. Bray, post, 484; Barnes v. Comrs., ante, 325. 

2. Same--Notice of Election-Publication-Appeal and Error. 
The issua~~ce and sale of bonds for school purposes by a school district 

may not be successfully attacked on the ground that the notice of election 
was insufficient, when i t  is properly made to appear that, in accordance 
with the order of the board of commissioners, it  had been previously ad- 
vertised for four successive weeks in a newspaper published in the district ; 
personal notice had been mailed to the individual electors therein; that 
wide publicity had been given i t ;  that fair opportunity had been given 
the electors to cast their votes, and that practically a full registration 
had been obtained, which resulted in an overwhelming vote in favor of 
the proposition submitted. 

APPEAL by plaintiffs from Brock, J., a t  chambers in  Wadesboro, 30 
November, 1922, from MOORE. 

Civil action to restrain the defendants from issuing and offering for 
sale certain school bonds, upon the alleged ground that  the elections, 
under which the district in question was enlarged and the bonds ap- 
proved by a majority of the qualified voters resident within the enlarged 
district, were illegally held, and are therefore void. 

From a n  order denying the application for relief, plaintiffs appealed. 

J .  L. Morehead f o r  plaintif fs.  
U .  L. Spence  for defendants .  

STACY, J. On  5 June,  1922, the trustees of the Aberdeen Graded 
School District petitioned the board of education and board of commis- 
sioners of Moore County to enlarge the boundaries of said district and 
to include therein certain contiguous territory, which embraced P i n e  
Bluff Graded School District and other territory, i n  which there was 
not levied a t  that  time any special tax for schools. Pursuant  to this 
petition, a n  election was ordered and held on 11 July,  1922, in the terri- 
tory proposed to be annexed; that  is, in the P i n e  Bluff district and in 
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the nonspecial tax territory, and at  said election a majority of the 
qualified voters resident in the territory to be added voted in favor of 
the enlargement. C. S., 5478, and C. S., 5530. 

After the result of the election had been declared by the board of 
commissioners, the trustees of the Aberdeen Graded School District peti- 
tioned for an election for the purpose of issuing $75,000 of school bonds 
of the enlarged district. This election was duly ordered to be held on 
12 September, 1922, and a t  said election 180 out of 223 qualified voters 
voted in favor of the issuance of the bonds, and 10 against it. This 
was comparatively a large vote out of practically a full registration. 

At both of these elections a new registration of the voters was ordered 
for the territory voting at  said elections. Notice of the new registration 
for the election of 11 July, 1922, was first published on 5 June, 1922, 
and the registration books were kept open from 8 June, 1922, to 1 July, 
1922. For the election of 12 September, 1922, the first notice of the 
new registration was published on 11 August, 1922, and the registration 
books were kept open from 10 August, 1922, to 2 September, 1922. 

Plaintiffs contend that the election for the enlargemtbnt of the Aber- 
deen Graded School District was invalid for the reason that the voters 
of the Pine Bluff School District and the nonspecial tau territory, both 
being included in the addition, were not each given the opportunity of 
voting separately upon the proposed enlargement, but that such vote was 
taken in the entire new territory as a whole. 

Without suggesting any merit for this contention, me think it becomes 
academic in the face of an affirmative showing, as appears from the 
record, that a majority of the qualified voters resident in the Pine Bluff 
District and the original nor~special tax territory, counting the votes 
cast in each separately, roted in favor of both propositions in both elec- 
tions. Board of Edncaf ion  1 ' .  Rraj~ ,  post,  484; Ra r . n c , s  1 % .  ( 'orn~s.,  
ante, 325. 

The second contention of the plaintiffs is that the notices given in 
regard to the new registration were insufficient. Notice of each election 
was duly posted and published in the Sandlzill Citiztn, a newspaper 
published in the district, for four successi~e weeks, as required by the 
order of the board of commissioners; and, in addition thereto, notices 
in the form of letters were mailed to each of the voters, and a full and 
free expression had in both elections. Wide publicity was given 
throughout the district in both elections, and, as a result, a large 
majority cast their ballots in favor of the enlargement of the district, 
and the issuance of the bonds. We think this objection must be over- 
ruled on authority of Hi12 v. Skinner, 169 N. C., 406; Briggs  v. Raleigh, 
166 N .  C., 149; Younts v. Comrs., 151 N. c., 582. (See, also, Miller 
v. School Dis fr ic f ,  ante, 197. 
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The object of notice, both of the registration and election, is to give 
elery qualified voter a free and fair opportunity to express his opinion 
on the question submitted to the people for their approval or disap- 
proval; and there is no suggestion or allegation that this was not done 
in the instant case, nor that the result would have been otherwise if 
further notice had been given. Each voter was given personal notice by 
mail in addition to the published notices; and a large majority of them 
did register and vote. The registration books were kept open from 
8 June to 1 Ju ly  in the first electioi~, and from 11 ,\ugust to 2 S~ptem-  
ber in the second election. "The failure to give notice for the full time 
before an election required by statute will not render the election invalid, 
if there were sufficient notice thereof and a full vote." 10 A. & E.  
(2 ed.), 630. 

The judgment upholdiiig the validity of the consolidation and the 
proposed issue of bonds must be sustained. 

Affirmed. 

S. P. COLE ET AL. V. THE SCHOOL COMMITTEE O F  CARTHAGE 
GRADED SCHOOL. 

(Filed 13 December, 1922.) 

School Districts-Schools-Consolidation-Taxation-Bonds-Elections. 

(For digest, see Heckert v. Graded School, ante, 475.) 

APPEAL by plaintiffs from Brock ,  J., at chambers in  Wadesboro, 30 
Xovember, 1922, from MOORE. 

Civil action to restrain the defendants from issuing and offering for 
sale certain school bonds, upon the alleged ground that the elections 
under which the district in question, to wit, the Carthage Graded School 
District, was enlarged, and the bonds approved by a majority of the 
qualified voters resident within the enlarged district, were illegally held, 
and are therefore void. 

From an order denying the application for relief, plaintiffs appealed. 

S. R. H o y l e  for plaintif fs.  
U .  L. Speltce for defe&nts. 

STACY, J. The pertinent and controlling facts in the instant case are 
substantially similar to those in H e c k e r t  v. Graded School ,  a J e ,  475, just 
decided, and for the reasons assigned in that opinion-the two cases 
being governed by the same principles-it follows that his Honor below 
was correct in denying the plaintiffs' application for injunctive relief. 
The validity of the consolidation, and of the proposed issue of bonds, 
will be upheld. 

Affirmed. 
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THE SKYLAND HOSIERY COMPANY v. AMERICAN RAILWAY 
EXPRESS COMPANY. 

(Filed 13 December, 1922.) 

1. E v i d e n c ~ B u r d e n  of Proof--Carriers of Goods-Exprws Companies- 
Loss of ShipmenGTrials-Appeal and  Nrror. 

In an action against a n  express company to recover a certain amount of 
currency alleged to have heen stolen while in the defendant's possession 
under i ts  contract of carriage, and delivered to i t  in a bag also containing 
silver money, sealed and delivered in the same condition to the plaintiff, 
the consignee, and opened by the plaintiff in the absence of the defend- 
ant's agents or employees, when the loss wns first discolered, the burden 
of proof is on the plaintiff to show this fact in issue, ulmn the principle 
that  this particuiar fact, necessary to be proved, was peculiarly within 
the plaintiff's knowledge, and this principle involving nn important and 
indispensable right, i t  is reversible error for the trinl jt~dge to place the 
burden of proof thereof uwn the defendant. 

2. Same. 
In an artiou against a common carrier to recover for the loss of or 

damage to a shipment of goods under a contract of carrhge,  the plaintiff 
must show the delivery to the carrier; an undertaking on the carrier's 
part, express or implied, to  transport them; a failure cd the carrier to  
perform its contract or duty, i. e., nondelivery of the goods or delivery 
in a damaged condition ; and upon the failure of the plain1 iff to thus make 
out a prima facie case the carrier is  not required to offer any evidence. 

3. Carriers of Goods-Express Companies-Contracts-Waiver-Limita- 
tion by Oontract. 

The principles of law involved in this action to recover for a part loss 
in the shipment of currency, etc., while in defendant company's possession 
under its contract of carriage, relating to a waiver by the defendant of 
the stipulation that  demands for the alleged loss be made against the 
carrier in ninety days, etc., and the commencement of the suit within a 
year, etc., are  decided in Dieon v. Davis, ante, 207; Ti igpen  v. R. R., 
ante, 33. 

APPEAL by  defendant  f r o m  Lane, J., a t  t h e  M a y  Term, 1922, of 
HENDERSON. 

Civil action t o  recover damages f o r  fa i lu re  to  c a r r y  a n d  t o  deliver a 
cer tain amount  of money. 

U p o n  denial  of liability, a n d  issues joined, t h e  jury returned t h e  
following verdict : 

"1. W a s  t h e  currency i n  controversy delivered to t h e  defendant  at its1 
office i n  Hendersonville, a s  alleged? Answer :  'Yes.' 

"2. W a s  said currency delivered to t h e  plaintiff b y  tht: defendant  a t  
i ts  office i n  F l a t  Rock, as  alleged? Answer:  'NO.' 
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"3. Was claim in writing for the alleged loss of money presented to 
the agent of the defendant company by the plaintiff within 90 days from 
the date of the alleged loss, as provided in contract of shipment between 
plaintiff and defendant ? Bnswer : 'No.' 

"4. Was there a waiver of the right to have such claim made on the 
part of the defendant? Answer: 'Yes.' 

"5. Was suit to recover for said alleged loss of money commenced 
within one year after said alleged loss by the plaintiff ? Answer: 'No.' 

"6. Was there a waiver of such agreement on the part of the defend- 
ant ? Answer : 'Yes.' 

"7. What amount, if any, is the plaintiff entitled to recover of the 
defendant? Answer: '$730, and 6 per cent interest from time of cause 
of claim, 20 September, 1919, to this date, 5 June, 1922.' " 

From a judgment on the verdict in favor of plaintiff, the defendant 
appealed. 

Smith  & Arledge fov plaintiff. 
Michael Schenck for defendant. 

STACY, J. I t  was alleged by the plaintiff that on 19 September, 
1919, the First Bank and Trust Company of Hendersonville, N. C., 
delivered to the American Railway Express Company a bag of money, 
containing $730 in currency (treasury certificates) and $379.95 in silver 
coin, making a total of $1,109.95, the same being consigned to the 
Skyland Hosiery Company at Flat  Rock, N. C. When the defendant 
delivered said bag to the plaintiff on the following day i t  was ascer- 
tained, according to the plaintiff's allegation, that the $730 in "cur- 
rency" had been removed therefrom. 

The defendant admitted receipt of a sealed bag, said to contain money, 
but denied, for want of su5cient knowledge or information, that i t  con- 
tained the treasury certificates, as alleged, and specifically denied that 
any amount of money was taken from said bag while i n  its possession 
or custody. 

The defendant further alleged that the bag was delivered to the plain- 
tiff at  Flat  Rock in  the same condition, with the same contents, and 
under the same seal as when received by i t  a t  Hendersonville; that the 
plaintiff gave a clear receipt therefor; and that the plaintiff also failed 
to comply with the contract of shipment with respect to filing written 
notice of claim, and instituting suit within the time limits stipulated 
therein. 

I t  was admitted on the trial by both parties that the bag in question 
was sealed when received by the defendant, and that it was also sealed 
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when delivered to the plaintiff. I t  will be noted that the issues relate 
only to the "currency" and not to the entire contents of the bag, as it 
is coilceded the silver coin or specie was receired by the olaintiff. With 
respect to the second issue, which was submitted ovee objection, his 
Honor placed the burden of proof on the defendant. I n  this lye think 
there was error. I n  the first place, the issue, as framed, can hardly 
be said to arise on the pleadings. The defendant did not allege that it 
delivered the currency. I t  alleged that it delivered whatever it received. 
The plaintiff received the bag in a sealed condition, anti it is admitted 
that no agent of the defendant 71-as present when i t  nxci opened by the 
plaintiff. As to what i t  contained at that time is a fact peculiarly 
xvithin the knowledge of the plaintiff. I t  is a rule of oractically uni- 
rprsal acceptance that where a particular fact, necessar,y to be proved, 
rests peculiarly within the knowledge of a party, upon him the law casts 
the b~irderr of proring such fact. Re the Xedea,  179 Fed., 786.  This 
is but a just and reasonable requirement, because the fact in issue, 
though it may amount to a negative in form, is capablrb of affirmative 
proof by the party who knows, or who can easily ascerta n, the truth of 
the matter. "From the very nature of the question in dispute," says 
Xr .  Best, "all, or nearly all, the evidence that could be a3duced respect- 
ing it must be in the possession of, or be easily attainable by, one of the 
contending parties, who accordingly could at once put an end to litiga- 
tion by producing that evidence; while requiring his advwsary to estab- 
lish his case, because the affirmative lay on him, or because there was a 
presumption of law against him, would, if riot amounting to injustice, 
at  least be productive of expense and delay. I n  order to prevent this, 
it has been established as a general rule of evidence that the burden of 
proof lies on the person who wishes to support his case hy a particular 
fact which lies more peculiarly within his knowledge, or of which he is 
supposed to be cognizant." Principles of Evidence, see. '374. 

The rule as to the burden of proof is important and ir dispensable in  
the administration of justice. I t  constitutes a substantial right of the 
party upon whose adversary the burden rests; and, therefore, it should 
be carefully guarded and rigidly enforced by the courts. S. v. Falkner, 
182 N .  C., 798, and cases there cited. 

I n  an  action against a common carrier to recover for the loss of or 
damages to a shipment of goods, the plaintiff must show: (1) delivery 
of the goods to the carrier; (2)  an undertaking on his or its part, 
express or implied, to transport them; and (3)  a failure to perform his 
or its contract or duty, i. e., nondelivery of the goods or delivery in a 
damaged condition. 4 R. C. L., 915; 10 C. J., 372. "The plaintiff 
has a prima facie case when he shows the receipt of goods by the carrier 
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( a s  such), a n d  their  n o n d e l i ~ e r y  or  del i rery i n  a damaged condition." 
Xitche71 v. R. R., 124 N. C., 239. B u t  un t i l  th i s  much  is  established, 
t h e  ca r r ie r  is not required to  offer a n y  evidence. Xfg .  Co. c. R. R., 128 
N. C., 284; Xarquet te ,  efc., B. Co. c. Kirkwood, 45 Mich., 51. 

W i t h  respect to  t h e  remain ing  exceptions, those relat ing to  t h e  t h i r d  
a n d  fifth issues, we  a r e  content to  refer  to  t h e  cases of Dixon c. Davis, 
ante, 207, and  l ' h igpen  z'. R. R., ante, 33. 

F o r  t h e  error, as  indicated, t h e  cause must be remanded f o r  another  
trial.  

N e w  tr ia l .  

J. J. REDMON ET AL. T. XETHERLAXDS FIRE ISSURANCE COMPANY. 

(Filed 13 December, 1922.) 

The owner of certain lumber mas indebted t o  two of the plaintiffs in a 
certain sum, and executed a deed i11 trust thereon to secure i ts  payment, 
the trustee to  dispose of the lumber for the payment of the debt and 
reconvey the balance thereof to  the owner. The defendant insured the 
parties plaintiff, creditors of the owner, against loss by fire, payable to  the 
trustee, and thereafter issued another policy, on the same lumber, payable 
to the creditors, and the person named in the deed of trust,  a s  their 
interest may appear. The owner had assigned his interest in  the second 
policy to  a bank to secure a loan i t  had made to him, and a part of the 
lumber covered by the policies was destroyed by fire: Held ,  the owner, 
his creditors, and trustee in the deed of trust, and the bank were all 
variously interested, and properly united as  parties plaintiffs in an action 
on the policy, and that  the loss by fire was the common cause thereof; 
and that  a demurrer for misjoinder of parties and causes of action was 
properly overruled, especially is this proper when it  has been made t o  
appear that  the creditors secured by the deed of trust had acquired the  
interest of the owner and of the  bank. 

Upon the facts in  this case, i t  is held, on appeal, that the trial court 
properly allowed the plaintiffs to amend their complaint to allege that  
some of the plaintiffs had acquired the interests of the others in a policy 
of insurance against loss by fire, in furtherance of Justice, under the pro- 
visions of C. s., 547. 

APPEAL by defendants f r o m  Shaul, J., a t  chambers, 2 1  April,  1922, 
f r o m  MADISON. 

T h e  defendant demurred upon t h e  ground t h a t  there  was a misjoinder 
of both part ies  a n d  causes of action. 
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Joe 11. Burlinson owed the plaintiffs, J .  J .  Redmon and W. H. 
Redmon, trading and doing business as J. J. Redmon R. Son, and as 
indiriduals, the sum of $20,000. Later Burlinson secured this debt by 
conveying to J. C. Redmon as trustee 1,250,000 feet of lumber, as set 
out in the complaint, said lumber to be disposed of by said trustee and 
sufficient of the proceeds realized lherefrom to be paid by the trustee to 
said J. J. Redmon and W. H. Redmon to satisfy said debt of Burlinson, 
and the balance of said proceeds and any lumber unsold (after deduct- 
ing crrtain necessary expense items) to he paid over and reconveyed by 
the trustee to said Burlinson. 

On 27 July, 1921, the defendant insured J. J. Redmor 8: Son against 
the loss or destruction of said lumber by fire, issuing to them, as insured, 
a $20,000 fire insurance policy, payable to J .  C. Redmon, trustee. 

On 2 L2ugust, 1921, the defendant issued an additional policy insur- 
ing W. H. Redmon and J. J. Redmon against the loss or destruction of 
said lumber by fire issuing to them, as insured, a $5,000 fire insurance 
policy, payable to Joe M. Burlinson and J. C'. Redmon, 8s their interest 
in said lumber might appear. 

Prior to the issuance of either of said policies, Joe -?\I. Burlinson was 
also indebted to the Bank of Yancey in the slim of $1,70Cl, and after the 
issuance of the said $5,000 policy, assigned his interest in the same to 
said bank as collateral security for his said debt to them of $1,700. 
After issuance of said policies, and while both of same were in full force, 
900,000 feet of said lumber was destroyed by one fire, a l ~ d  was ralued, 
as plaintiffs allege in this complaint, at the sum of $27,000, and the 
plaintiffs further allege that defendant, by the terms of said insurance 
policies, became indebted to plaintiffs according to their respective rights 
and interests in said destroyed lumber to the extent of thl: face value of 
said policies, to wit, in the sum of $25,000. 

The plaintiffs were permitted to amend their complaint to set out 
that the interests of the Bank of Yancey and of Joe M. B lrlinson in the 
$5,000 policy had been acquired by J. J. and W. H. Relmon, and the 
demurrer was overruled. Defendant appealed. 

George M.  Pritchard and Guy v. Roberts for plaintiffs. 
T.  A. Hammond and Jones, Wil l iam & Jones for defendant. 

CLARK, C. J. The single exception is to the judgment permitting 
plaintiffs to amend and overruling the demurrer. 

I t  was manifestly in furtherance of justice to permit plaintiffs to 
amend so as to show that plaintiffs, J. J. Redmon and W'. H. Redmon, 
trading and doing business under the firm name of J. J. Redmon & Son, 
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had acquired the interest of plaintiffs, Bank of Yancey and Joe M. 
Burlinson, in the said $5,000 policy. This amendment eliminated all 
question as to misjoinder either of parties or actions, since from the 
very nature of the case J. C. Redmon, trustee, and W. R. and J. J. 
Redmon have the sole interest in the result of the action as to both of 
said policies. 

The court, at  any time before or after final judgment, can permit an 
amendment in  furtherance of justice. C. S., 547. But irrespective of 
said amendment, there has been neither a misjoinder of parties or causes 
of action. 

The Code of Civil Procedure provides that those united in interest 
must be joined as plaintiffs. I t  also provides that causes of action may 
be joined when they arise out of the same transaction, or transactions 
connected with the same subject of action. Plaintiffs are all parties 
united in interest, and the causes of action arise out of the same trans- 
action, and a transaction connected with the subject of the action. 
Quarry Co. v. Construction Co., 151 N. C., 349. 

I n  Pretzfelder v. Ins. Co., 116 N. C., 495, the plaintiff's stock of 
merchandise was insured in several different fire insurance companies, 
each of which companies, under the terms of the respective policies, was 
to pay its proportionate share of any loss occasioned by fire. Subse- 
quently the goods were damaged by fire and the plaintiffs brought a 
single action on all of said policies, joining all of said fire insurance 
companies as defendants. The Court held that "there was not only no 
misjoinder of parties, but that the joinder was essentially proper." 

I n  the Pretzfelder case, supra, the Court said that if separate suits 
had been brought, then the same propositions of law and the same 
evidence would have been to go over in five different actions, and a t  an 
expense of five times the court costs, and a needless waste of the Court's 
time, and with the prospect of five different juries assessing the l o a  at  
five different amounts. 

The same and stronger reasons exist for joinder of parties and causes 
of action in  this case. Both policies are issued by the same company, 
and to J. J. Redmon and W. H. Redmon. The same fire occasioned the 
loss under each policy. The same lumber is insured under each policy. 
Joe M. Burlinson, as debtor of J. J. Redmon and W. H. Redmon, to the 
extent of $20,000, and as owner of the excess of said lumber above the 
amount necessary to discharge said indebtedness, and not destroyed by 
fire, was interested in the result of each of said causes of action, the 
amount of lumber left to him after the extinguishment of his said debts 
depends upon the amount of money recovered in said causes of action. 
Joe  M. Burlinson was also united in  interest with other pIaintiffs as 
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payee under said $5,000 policy. J .  C. Redmon, as trustee, was inter- 
ested in  the recovery under both causes of action, in the $20,000 policy 
by express designation as the payee, and in the second or $5,000 policy 
according to his  rights, and his only rights being that  of trustee to sell 
said lumber and pay off said $20,000 debt. The  Bank of Yarlcey was 
interested in  the result of each of said causes of action in that  it was 
entitled to hold the interest of J o e  M. Burlinson in the $5,000 policy to 
secure i t s  said debt of $1,700. 

T h e  above would be valid reasons for the joinder had not J. J. Red- 
mon aud W. H. Redmoil, trading and doing business under the firm 
name of J. J. Redmon & Son, acquired the interest of the Bank of 
Yancey and of J o e  M. Burlinson in said $5,000 polic,y, but with said 
interests so acquired there can be no misjoinder of parties nor of causes 
of action. 

,Iffirmed. 

THE BOARD OF EDUCATION OF BUNCOMBE COUNT1 ET AL. V. BRAY 
BROTHERS COMPANY. 

(Filed 13 December, 1922.) 

1. School Districts-Schools--Consolidation-Statutes. 
I t  is not necessary to the valid consolidation of nonspecial school tas 

districts with special school tax districts that it be approved by the voters 
of the nonspecial school tax districts, when the questionls of taxation and 
bond issues are not involved, C .  S., 5473, and especially so when the con- 
solidation has been made according to the provisions of a Public-Local 
Law applicable to the county wherein the consolidation has been made. 

2. SamaTaxation-Bonds-Nontax Territory-Electlonu. 
Where a Public-Local Law relating to a county wherein special school 

tax districts and nonspecial school tax territory have teen consolidated 
into one district does not require a separate vote by the nonspecial tax 
territory upon the question of special taxation and the i83suance of bonds 
for school purposes, objection to the validity of such taxation and bonds 
for the failure to vote separately thereon cannot be sustsined; and after 
such consolidation, the consolidated district is authorized to vote special 
tax rates for schools in the entire district, under the gel era1 law. Lams 
1921, ch. 179. 

3. Same. 
Where special school tax districts and nonspecial school tax districts 

have been consolidated, and the district as a whole has voted, but sepa- 
rately as to each district, approving the question of special taxation for 
school purposes. and the election as to each, inclusive of the nontax terri- 
tory, is upheld, counting the votes separately therein, the result of the  
election will be declared valid. C. S.. 5530. 
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4. Same-Poll Tax-Property Tax. 
Since the adoption of the constitutional amendment of 1920, a special 

school district may not impose a tax upon the polls for school purposes; 
and where a poll tax. and a property tax have both been favorably voted 
for at  an election held for the purpose, the tax upon the poll will be held 
unconstitutional and the property tax upheld by the courts. 

5. Constitutional Law - Contracts - Vested Right-School Districts-- 
Schools-Taxation. 

The constitutioiial amendment of 1920 will not have the eflect of relat- 
ing back and invalidating taxation on the polls in a school district which 
had met the constitutional requirement before the amendment had become 
the law; for such would have the effect of impairing rested rights exist- 
ing under a valid contract. 

APPEAL by defendant from Lan?, J . ,  at  November Term, 1922, of 
BCNCOMBE. 

Controversy without action, submitted on an agreed statement of facts. 
This suit is brought to determine the validity of certain school bonds, 

issued by the Swannanoa Consolidated Public School District pursuant 
to Public-Local Laws 1915, ch. 722, and authorized by an election held 
in  said school district on 14 December, 1921. The legality of the con- 
solidation of said district has bee11 attacked, as well as the validity of 
certain special taxes, voted in said district by a majority of the qualified 
voters at  an election held on the day above mentioned. 

The district in question was established by the board of education of 
Buncombe County on 3 October, 1921, by consolidating one special tax 
district, Swannanoa, with three nonspecial tax districts, namely: Bee 
Tree, Pickens, and Azalia. 

On the same date that the new district was formed, there was pre- 
sented to the county board of education a petition of one-fourth of the 
freeholders in the new district; that is to say, in the new consolidated 
district, requesting that an  election be called to ascertain the will of the 
people in the new district on the question of levying a special annual 
tax "to supplement the public school fund, which may be apportioned to 
said district by the county board of education," said tax to be not more 
than thirty cents on the $100 ralu'ation of property and ninety cents 
on the poll. 

On the same date, 3 October, 1921, the c o u ~ t y  board of education 
submitted this petition to the board of county commissioners of Bun- 
combe County, together with a petition of the county board of education 
for an  election in  the new district, pursuant to Public-Local Laws 1915, 
ch. 722, on the question of issuing $50,000 of bonds of the district, and 
the levying of a special tax sufficient to pay the ~ r i n c i p a l  and interest 
of the same. 
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On the same date, 3 October, 1921, the board of county commissioners 
acted favorably on both petitions and ordered two eleciions to be held in 
the district on 14 December, 1921-one on the special maintenance tax 
and the other on the bond issue, and tax to pay the same. 

I n  the notice which was duly given by the board of county commis- 
sioners on the question of issuing the bonds, i t  was recited that the bonds 
were to be voted and issued under the provisions of I'ublic-Local Laws 
1915, ch. 722, and the election authorizing the said special tax for 
maintenance was ordered under C. S., 5526. Both elections were duly 
carried in favor of the respective propositions by a majority of the 
qualified voters in said consolidated school district. 

The bonds were duly advertised and sold to the defendant. The 
defendant now declines to complete the purchase and to pay for said 
bonds, contending that the election on the maintenance tax should have 
been held only in the former nonspecial tax territor:~, as provided by 
C. S., 5530; that is to say, the nonspecial tax territories should have 
been permitted to vote separately upon the question of said special tax. 
The defendant further contends that the bonds authorized at  said elec- 
tion are not valid obligations of the said school district, for the reason 
that the consolidation of said district by the county board of education 
is void for the reason that the nonspecial tax territories were not per- 
mitted to vote separately. The matter was heard by his Honor, Henry 
P. Lane, judge of the Superior Court, and a decree wlls entered uphold- 
ing the validity of the bonds, the validity of the special tax, and the 
validity of the consolidation, and from this judgment the defendant has 
appealed to this Court. 

Cr. A. Thomasson and Charles N .  Malome for plaintiffs. 
George D. Robertson for defendant. 

STACY, J., after stating the case: The defendant contends that the 
new Swannanoa Consolidated Public School District was not legally 
established in that the three nonspecial tax districts, Nee Tree, Pickens, 
and Azalia, were not allowed to vote on the question of consolidation. 
This was not necessary under Public-Local Laws 1915, ch. 722, a special 
statute applicable only to Buncombe County. Indtted, for the bare 
purpose of consolidation, no election is necessary under the general law. 
C. S., 5473. The county board of education in any county may, how- 
ercr, in its discretion, ask for an election on the question of consolidation 
or the new formation of a district, and submit the question of a special 
tax or the issuance of bonds a t  the same time, but it is not required to 
do so. C. S., 5526. Hicks v. Comrs., 183 N. C., 394; Perry v. Comrs., 
183 N. C., 389. Of course, where the authorities eleet to proceed in a 
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given way, under a general or special statute, they are required to 
observe the provisions of the law under which they are proceeding. 
Proctor v. Comrs., 182 N.  C., 56. I t  is only when i t  comes to levying 
special taxes and issuing bonds that more serious questions arise. Hicks 
v. Comrs., supra; Perry v. Comrs., supra. 

I n  regard to the election for the special maintenance tax and the 
election on the question of issuing bonds in the case at  bar, i t  is con- 
tended by the defendant that the original nonspecial tax territory 
should have voted separately on both questions. Such a separate vote 
for the authorization of the bonds is not required by Public-Local Laws 
1915, ch. 722. And after the consolidation of school districts, even 
under the general law, i t  is provided that they '(shall have authority to 
vote special tax rates for schools on the entire district in accordance with 
law." Public Laws 1921, ch. 179. 

Furthermore, in  those cases where the nonspecial tax territory is 
required to be given a separate vote under C. S., 5530, and although the 
district may vote as a whole, yet if a favorable majority vote be cast in 
said election by the voters in the nonspecial tax territory, counting said 
vote separately, the election will be upheld. Burney v. Comrs., ante, 
274; Barnes v. Comrs., ante, 325. 

But the validity of the consolidation and formation of this particular 
district, and also the validity of the bonds now in question were both 
approved by us in the recent case of Wilson v. Comrs., 183 N.  C., 638, 
and we must adhere to that decision. See, also, Comrs. v. Malme, 179 
IT. C., 110, and Miller v. School District, ante, 197. 

We observe, however, that a poll tax as well as a property tax was 
authorized by both elections held on 14 December, 1921. This is not a 
county tax, but a special district tax. Hence, the poll tax must be held 
to be invalid under the constitutional amendment of 1920. Hammond 
v. McRae, 182 N .  C., 754. See, also, Burney v. Comrs., supra. The 
property tax will be sustained. But i t  may be well to note that as to all 
liabilities heretofore incurred, and bonds previously issued under statutes 
or elections, requiring the levy of a tax on both property and poll, the 
authority and obligation to levy a tax on both will continue; for a state, 
no more by constitutional amendment than by statute, will be permitted 
to impair the vested rights of creditors held by them in assurance of 
their debt. Smith  v. Comrs., 182 N. C., 149. 

As thus modified, the judgment of his Honor will be affirmed. 
Modified and affirmed. 
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MRS. SARAH C. LEDBETTER v. D. L. CULBIBRSON. 

(Filed 13 December, 1922.) 

1. ~Tills-Interpretation-IntentIm~oncilable Provisions. 
In  construing a will, the intent of the testator, as, embodied in the 

entire instrument, must prevail, and each and every part must be given 
effect if it can be done by fair and reasonable intendment; and where, 
under this rule, i t  appears that a later item of a devise or bequest therein 
is irreconcilable with a former one, the general rule is that  the last 
expression will prevail. 

2. Sam-TitlP-Contracts to Convey-Deeds and  Conveyances. 
By the first item of the will a testator devised and bequeathed to his 

wife "all of my property whatever and wherever found, . . . during 
her natural life only, the returns, income, and dividends accruing upon 
such stock a s  I may own a t  the time of my death" in $1 certain manufac- 
turing concern; and provided in a later item that  a t  the death of the wife 
the designated stocks and real estate not specifically including the locus 
in quo shall go to certain named collateral relations, with "remainder of 
my estate, both real and personal, not otherwise disposed of" to  his wife, 
the title to vest in  her absolutely and unconditionally a :  his death. After 
the testator's death the defendant contracted to purchase the locus in quo 
from the widow, and refused to accept her deed, denying her title under 
the will : Held, under a proper construction of the will, i t  was the intent 
of the testator that the fee-simple title to the lands in  question should go 
to the widow under the later item of the will, which was reconcilable 
with the first thereof, and that  the defendant comply with his contract of 
purchase. 

APPEAL by  defendant  f r o m  Long, J., a t  November Term, 1922, of 
RICHMOND. 

Civi l  action, heard  on case agreed. - 
I t  appeared t h a t  plaintiff,  the  surviving widow a n d  principal  devisee 

under  t h e  will of her ,  husband, J o h n  L. Ledbetter, dlxeased, h a s  con- 
tracted to  sell to  defendant  a piece of her  land, c laiming t o  own same 
under  t h e  provisions of said will. Defendant, admi t l ing  t h e  contract 
and  t i t le  of J o h n  L. Ledbetter,  a s  alleged, resists payment  of t h e  pr ice 
agreed upon  on  t h e  ground t h a t  t h e  bargainor, under  t h e  t e rms  of t h e  
will, did not have  a good title. T h e r e  war judgment .'or plaintiff, a n d  
defendant excepted and  appealed. 

M'. Steele LowdermiTk for plaintiff 
Bynum & Henry for defendanf.  

HOKE, J .  T h e  t i t le  offered is dependent, a s  stated, on a proper  con- 
struction of t h e  will of J o h n  S. Ledbetter and  t h e  provisions of said 
will, and  t h e  facts  more directly pertinent a r e  stated i n  :he "case agreed" 
a s  follows : 
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1. That John S. Ledbetter, at  and before the time of his death, was a 
resident of Richmond County, North Carolina, and that his wife was 
Sarah C. Ledbetter, to whom he had been married for about 45 years. 

2. That John S. Ledbetter died on or about 29 April, 1922, at  the 
age of 73 years, without children or lineal descendants, leaving a last 
will, an exact copy of which is as follows: 

2 October, 1919. 
State of hTodh Carolina and County of Richmond. 

I, John S. Ledbetter, of the State and county above written, doth 
hereby will, give, devise, and bequeath and by these presents doth will, 
give, devise and bequeath all of my property whatever and wherever 
found to my beloved wife, Sarah C. Ledbetter, during her natural life 
only, the returns, income and dividends accruing upon such stock as I 
may own at the time of my death in the Ledbetter Manufacturing 
Company. 

The will then ~rovides  that on the death of his wife these stocks and 
certain specified real estate, not including the piece of land, the subject- 
matter of the contract, shall go to collateral relatives named, and closes 
with the following : 

;'I give, devise, and bequeath unto my said beloved wife, Sarah C. 
~edbe t te i .  to be hers and for own absolute and exclusive right, benefit 
and behokf forever, all the remainder of my estate, both real and per- 
sonal, including money and choses in action, of which I may be seized 
and possessed. This item of my will bequeaths to my said wife all of 
my property of whatever kind and wheresoever located, not otherwise 
disposed of in this my will; and the title to all of same shall vest abso- 
lutely in my said wife unconditionally upon my death. 

"I hereby constitute and appoint my said wife, Sarah C. Ledbetter, as 
the sole executrix of this my will, and I desire and direct that she not 
be required to make any monetary appraisement or returns of any sort 
or character to any court or courts of her actings and doings as such 
executrix, and she is specifically relieved from giving any bond for the 
performance of her duties as executrix of this will." 

Upon these items of the will, defendant contends that as the first 
clause gives all the testator's property to his wife during her natural life 
only, this definite limitation is controlling, and that on the death of the 
wife the land not specifically devised will descend to the heirs at law of 
the testator, but the property in question, as stated, is not included in 
the specific or other devises to take effect at the death of the wife, and 
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comes as clearlv under the last clause of the will that makes her the 
absolute owner of "all the remainder of my estate" to be hers in absolute 
and exclusive ownership forever. 

If the first and last items of this will are in irreconcilable conflict, 
the general rule is that the last shall prevail. Taylol. v. Brown, 165 
N.  C., 157-163; Haywood v. Trust Co., 14!3 N.  C., at  11. 218; Baird v. 
Baird, 42 N.  C., 266. But to our minds there is no s lch conflict pre- 
sented. I n  Smith v. h b e r  Co., 1 5 5  N .  C., at p. 392, ~t is given as the 
accepted and well recognized position in the construction of wills: "That 
the intent of the testator, as embodied in the entire instrument, must 
prevail, and each and every part must be given effect if it can be done 
by fair and reasonable intendment, before one clause shall be construed 
as irreconcilable with another, citing Holt v. Holt, 114 N.  C., 241, and 
Davis v. Frazier, 150 N.  C., 447." ,4 statement that is in very general 
accord with the authorities on the subject. Satterwaite v. Wilkersmt, 
173 N.  C., 38; I n  re Knowles, 148 N .  C., 465-468. 

Applying this  holes some rule of interpretation, we think it clear that 
in this will the testator intended his wife to have the ownershir, and 
control of all of his property, including the income an1 accruing divi- 
dends on his stock in the Ledbetter Manufacturing Company, for her 
life only. The will then making disposition of his stock and certain 
specified real estate, to take effect at  her death, gave to the wife all the 
property that remained in absolute ownership forever. 

We therefore affirm his Honor's decision that the title offered by the 
wife is a good one, and defendant must comply with his contract. 

Judgment affirmed. 
ADAMS, J., not sitting. 

MOUNTAIN STATE MICA COMPANY v. J. E. BURLESON 
MINING COMPANY. 

(Filed 13 December, 1922.) 

1. Verdicts-Motion to Set AsidsDiscretion of Court--Courts-Appeal 
and Error-Trials. 
h motion before the trial judge to set aside a verdict nnd award a new 

trial on the ground that the verdict was contrary to the weight of the 
evidence is addressed to the legal discretion of the judge, and his denying 
the motion is not reviewable on appeal when no abuse of discretion is 
shown. 

2. Apprnl and Error-Evidence-Fraud-Instructions-'ricrdict. 
Where the defense to an action to recover upon the notes sued on is 

fraud in the procurement of the notes, and the evidence is conflicting, an 
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exception by plaintiff that the judge failed to charge the jury that there 
was insufacient evidence of the fraud comes too late after a verdict in 
defendant's favor to be considered on appeal. 

APPEAL by plaintiff from Brysm, J., at the April Term, 1922, of 
MITCHELL, 

M .  L. Wilsm, McBee & Berry, and Hudgins, Watson 6 Washburn 
for plaintiff. 

Charles E.  Greeme, W .  C .  Nezoland, S .  J .  Ervin, and S. J .  Ervin, Jr., 
for def&nt. 

ADAMS, J. On 10 March, 1920, the plaintiff sold to the defendant a 
lease on the Clarissa Mica Mine at  the agreed price of $20,000, of which 
one-fourth was paid in cash and the remainder evidenced by three prom- 
issory notes, each in the sum of $5,000, payable respectively four, eight, 
and twelve months after date. The defendant paid the first two of 
these notes and declined to pay the third. The plaintiff then brought 
suit, and the defendant resisted judgment on the ground that the execu- 
tion of the note had been procured by the fraud of the plaintiff's officers 
and agents. The execution of the note was admitted. The jury an- 
swered the issue as to fraud in favor of the defendant, and assessed its 
consequent damage at $5,000. Before the judgment was signed, the 
plaintiff made a motion to set aside the verdict and award a new trial 
on the ground that the verdict was contrary to the weight of the evi- 
dence. The motion was overruled, and the plaintiff excepted. The 
denial of this motion was discretionary and not appealable, no abuse of 
discretion being shown. Clothimg Co. v. Bugley, 147 N.  C., 37;  cat^ 
v. Tel. Co., 151 N .  C., 498. No other reason was assigned before judg- 
ment as ground for a new trial; but in the case on appeal appear certain 
exceptions to his Honor's instructions to the jury. These instructions 
relate to the issue of fraud, and the only ground of the exceptions is that 
his Honor did not charge the jury that the evidence on this question was 
not sufficient to warrant its submission to the jury. While the testi- 
mony of the witnesses was conflicting, there was evidence of fraud; but, 
a t  any rate, when the objection that the evidence is not sufficient is first 
made after the verdict it is too late, and will not be considered. ,I party 
who voluntarily submits his cause to a jury upon evidence to which no 
objection is made cannot, after taking his chances, be heard to complain 
that such evidence was insufficient. Shields v, W h i t a h r ,  82 N, C., 5 1 6 ;  
Leggett v. Leggett, 88 N .  C., 114; Hemphill v. Hemphill, 99 K. C., 441; 
Holdm v. Stricklad, 116 N. C., 185. 

We find no error which entitles the plaintiff to a ucm trial. 
No error. 
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MARGARET J. CAMPBELL v. CITY OF ASHEVILLE. 

(Filed 13 December, 1922.) 

Pleadings-Motion to Extend Time for F'iling-Courts-Clerks of Court- 
Jurisdiction-Appeal and Error. 

Under the provisions of Revisal, sec. 466, before those of Public Laws 
1921, ch. 304, went into effect, the latter being an act to restore the Code 
of Civil Procedure in regard to pleadings and practice, and to expedite 
and reduce the cost of litigation, it was discretionary with the judge of 
the Superior Court to allow extension of time for the filing of pleadings, 
and where the complaint in an action had not been filed in the time 
allowed by law, under the provisions of the former statllte, and the later 
procedure is in effect at  the time of the plaintiff's moticn for time to file 
complaint, such motion should be made before the judge, and not before 
the clerk of the court; and where it has been made before the clerk, and 
the judge has erroneously held that the clerk has power to extend the 
time for filing the complaint, the case will be remanded, on appeal, in 
order that the judge may treat the appeal from the clerk as if the motion 
had originally been made before him, and pass upon it in the exercise of 
his sound discretion. 

APPEAL by defendai~t from Shato, ,I., at the April Term, 1922, of 
BPKCOMBE. 

Wells & Swain and Jones, Williams & Jones for plalntif 
George Pennell and J .  W .  Haynes for def~ndant. 

ADAMS, J. I n  this action the summons was issued oil 24 May, 1919, 
returnable to the  J u l y  term under the practice then prevailing, but the 
complaint was riot filed until 3 November, 1921. 011 19 November, 
1921, in  pursuance of a motion duly served oil the plairtiff, the deferid- 
ant  made a motion before the clerk to dismiss the aciioii, and at  the 
hearing the clerk granted the motion "as a matter of law under Public 
Laws of 1920, ch. 96." The plaintiff appealed, and the judge held that 
the clerk had power in his discretion to allow time in wliich to file the 
complaint and reversed the judgment. Thereupoil thc defendant es- 
cepted and appealed to the Supreme Court. 

The act entitled "An act to restore the provisions of tlie Code of Civil 
Procedure in regard to process and pleadings, and to expedite arid reduce 
the cost of litigation" went into effect on 1 July,  1919, and Consolidated 
Statutes on 1 August, 1919. Public Laws 1919, ch. 304; C. S., 8107. 
At the time the summons was issued the followiiig statute was in force: 
"The plaintiff shall file his complaiiit in the clerk's office 011 or before 
the third day of the term to which the action is brougk t, otherwise the 
suit may, on motion, be dismissed at  the cost of tlie plaintiff." Revisal, 
set. 466. The clause "otherwise the suit may, 011 motion, be dismissed" 
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was omitted in the act of 1919, but was brought forward in Consolidated 
Statutes (sec. 505)) and continued in effect until amended at the Extra 
Session of 1920. Public Laws, Extra Session 1920, ch. 96; Public Laws 
1921, ch. 96. The Extra Session of 1921 convened after the clerk's 
judgment in this cause was rendered. The parties concede that the sole 
question presented is whether the clerk had legal authority to allow the 
complaint to be filed under tlie circumstances disclosed by the record. 

I n  our opinion the appeal is not to be determined by the provisions 
of the acts of 1919 or 1920, either as originally enacted or as subse- 
quently amended. The several acts restoring the provisions of the Code 
of Civil Procedure were evidently not intended to apply to cases in 
which the summons was issued before either of the acts went into effect, 
and was made returnable before the court in term. The authority of 
the clerk to extend the time for filing pleadings in a civil action is con- 
fined to cases in which the summons is returnable under the present 
procedure before the clerk at a fixed date, and not to cases in which 
under the former practice it was made returnable before the judge. 

I n  the present case the summons was issued before either of these acts 
went into effect; the defendant was summoned to appear before the 
judge at the July term of the Superior Court; and whether the time for 
filing pleadings should be enlarged was a question to be determined by 
the judge as under the former practice and not by the clerk. We think 
the clerk had no jurisdiction to dispose of the motion, and that his 
Honor should have treated the appeal as a motion made originally 
before him, and should have exercised his discretion in saying whether 
in the administration of justice the plaintiff should be permitted to file 
her complaint. C. S., 637; In re Anderson, 132 N .  C., 243; Gwinn 
2'. Parker, 119 N. C.,  19;  Bailey v. Comrs., 120 N.  C., 388; Woodsack t i .  

Merriman, 122 N. C., 735; Church v .  Church, 158 N .  C., 565; Lloyd 
11. Lumber Co., 167 N. C., 97. 

The judgment is reversed, and the cause remanded for further action 
by the presiding judge. 

Reversed and remanded. 
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H. C. SUGG A N D  WIFE V. W. A. POLLARD. 

(Filed 20 December, 1922.) 

1. Judgments-Liens-Priorities-Lis Pendcns. 
The question of lis pendens does not arise in conside:.ing the priority 

of liens between judgments obtained and docketed a t  different times. 
2. Judgments-Liens-Material Men-Laborers--Homestead-Waiver. 

A debtor may not claim his homestead (Const., Art. X,  sec. 4)  against 
the lien of a judgment in favor of the furnishers of mc terial, etc.; and 
\wre it  otherwise, he m w t  claim i t  ill apt  time or he  will be deemed to 
have waived i t ;  and this right being personal to him, i t  cannot be asserted 
by his creditors. 

3. Liens-Material Men-VenuoMotions-Removal of Causes-Trans- 
fer  of Causes-WaivrrJudgments-Statutes. 

An action to enforce a lien for materials furnished and used in a 
building is  not specifically required to be brought in the county wherein 
the building is situated, but comes within the provisiocs of C. S., 469, 
making the venue where the plaintiffs or defendants reside, etc. ; and 
where the venue is improper, the action may nevertheless be proceeded 
with to judgment, unless demand for a change of venue is made on 
motion, the failure to do so being a waiver of the right. Where a judgment 
establishing a lien of this character has been obtained by timely procedure 
in a different county from that wherein the building is  situate, and the 
defendant debtor has appeared and has entered no objection, upon docket- 
ing the judgment in the county of the situs of the property, the court 
may appoint a commissioner to sell the property in subjecmtion to the lien. 
Semble, this applies to instances where the statutes specif,y the venue. 

4. Liens - Material Men - Removal of Causes-Transfer of Causes- 
D o c k e t E n t r i e s .  

Where a judgment establishing a lien for  material furiiished and used 
in a building has been transferred and docketed in the county wherein 
the building is situated, the mere fact that  the entry on the judgment 
docket in the latter county does not specify this kind of lien is  immaterial 
when the judgment filed therein specifically does so. 

APPEAL by defendant  f r o m  Broclc, J., a t  chambers i n  N e w  Bern,  
28 November, 1922, f r o m  PITT. 

T h i s  case was submitted upon a n  agreed statement of facts.  I t  ap-  
pears  therefrom t h a t  on 25 May,  1921, J. W. Stou t  & Company filed 
notice of lien in the  office of t h e  clerk of t h e  Superior  C o u r t  of P i t t  
against  t h e  Farmvi l le  A u t o  Service Company, owners of t h e  l and  a n d  
buildings duly described i n  said lien, on which they claimed a laborers' 
and  mater ial  man's  and  mechanic's l ien f o r  t h e  sum of $13,694.83- 
which was  i n  due  f o r m  and  du ly  recorded i n  t h e  lien book i n  said office. 
T h e  land  and buildings on  which t h e  l ien was filed l i e  in P i t t  County. 
O n  27 June ,  1921, S tou t  & Company brought  a n  action i n  t h e  Superior  
Cour t  of Lee against t h e  Farmvi l le  Auto  Service Company i n  which t h e  
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plaintiffs asked judgment against the defendant in the sum of $13,694.83, 
and that it be declared a lien upon the property described in the com- 
plaint and lien, and that a commissioner be appointed to sell the said 
land under the lien filed in Pi t t  County above referred to. 

At  October Term, 1921, of the Superior Court of Lee judgment was 
rendered by Cranmer, J., for the sum demanded, decreeing the validity 
of the lien and sale thereunder, and appointing a commissioner to make 
such sale, which judgment lvas transcripted and filed and docketed in 
the office of the clerk of Superior Court of Pi t t  on 2 December, 1921, 
more than 8 months from filing of the notice of the lien in Pitt .  There 
was entered on the judgment docket of Pi t t  County a transcript of said 
judgment for the aforesaid sum, and interest from 1 December, 1920, 
until paid, and the judgment in full v-as certified and filed in the judg- 
ment roll in the office of the clerk of the Superior Court of Pitt .  

After the docketing of the said Lee County judgment in Pi t t  on 
2 December, 1921, and prior to the sale of the land in controversy, which 
was covered by said lien, several judgments were taken against the 
Farmville Auto Service Company, aggregating several thousand dollars, 
and docketed in the office of the clerk of the Superior Court of Pitt .  
Pursuant to the aforesaid judgment of J. W. Stout & Company against 
the Farmville Auto Service Company, which was taken in Lee and 
transcripted and docketed in Pitt ,  and to a supplemental order in Lee 
substituting Richard T.  Martin in the place of D. B. Teague as com- 
missioner to make sale of the land described in the complaint, said 
Martin proceeded to advertise said land under said judgment and decree, 
and exposed the same for public sale on the premises on 29 April, 1922. 
Mrs. Carrie E. Sugg bid $20,000 for said land at said sale, and was 
declared the purchaser. The said sale was reported to the Superior 
Court of Lee, and the said commissioner was ordered to make deed to 
the purchaser on her complying with the bid; said order being made by 
Allen, J., at July  Term, 1922, of Lee. 

R. T.  Martin made deed to said Carrie E. Sugg of said land and 
property on 8 August, 1922, the deed being in  regular form, and made 
final report to the Superior Court of Lee, which was approved and the 
commissioner discharged by AlZm, J., at the October Term, 1922, of 
said County. 

On 10 August, 1922, the plaintiffs and the defendant entered into an 
agreement in writing by which the plaintiffs Carrie E. Sugg and hus- 
band agreed to sell to the defendant the real property described in the 
complaint (which had been sold under said decree and purchased by 
her), for the sum of $24,500 in  cash, and to execute a deed in fee simple 
with full warranties and covenants conveying to the defendant a good 
and indefeasible title in fee simple, free and clear from all encumbrances, 
said deed to be executed and delivered on or before 11 November, 1922. 
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I n  accordance with the terms of said written agreement, the plaintiffs 
tendered to the defendant, on 10 November, 1922, a deed complying with 
the terms of said written agreement in fee simple, with full warranties 
and covenants, but the said defendant refused to accept said deed of 
conveyance and to pay over to the plaintiffs the agreed sum, alleging 
that the plaintiffs did not have a good title and could not convey to him 
a good and indefeasible title to the land in controversy, Elut asserted that 
he is ready and willing to accept a deed and pay the alleged considera- 
tion provided the plaintiffs would conwy to him a good and indefeasible 
title to said land in controversy. I t  is admitted that all the proceedings 
above set forth were regular. The court rendered judgment in favor of 
the plaintiffs, and the defendant appealed. 

F. C. Harding for plaintiffs. 
Julius Brown for defendant. 

CLARK, C. J. The defendant assigns as error that the action for 
which judgment was recovered upon the lien and debt wz s not recovered 
in Pi t t  County, and no notice of lis pendem was ever filed in that 
county; that the suit "was brought by claimants in Lee C!ounty in June. 
1921, for judgment and to perfect and foreclose the lien filed in Pi t t  
County, and that Lee County was the wrong venue, as the action should 
have been brought in P i t t ;  and that the judgment taken in Lee in 
October, 1921, was docketed in Pi t t  2 December, 1921, more than 6 
months after filing of lien." The bare fact that judgment for the plain- 
tiff and against defendant for the amount had been entered on the judg- 
ment docket, no mention of the lien being made on the docket in Pitt, is 
immaterial, for the judgment and decree in full was filed in  the clerk's 
office of Pitt .  

The defendant contends that the claimants lost their laborers7 and 
mechanics' lien, and that the Lee County judgment docke1,ed in Pi t t  was 
only a personal judgment, under which execution could issue, and the 
sheriff could not sell the property without having the homestead allotted, 
and the sale and deed of R. T. Martin, commissioner, was1 illegal. 

I t  appears in the record that the judgments docketed subsequent to 
the docketing of the judgment of J. W. Stout & Cornpanay on 2 Decem- 
ber, 1921, were all obtained after the docketing of the decree and judg- 
ment under which the plaintiff, Carrie E. Sugg, bought. The question 
of kis pendens, therefore, does not apply. 

If this judgment had been merely a personal judgme3t against the 
defendant therein, and the sale was had under it, i t  would have conveyed 
a clear title to the purchaser independent of the lien, so far  as appears 
upon the facts agreed. If the defendant in said judgment, the Farm- 
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ville Auto Service Company, was a corporation, as its title implies, it 
mas not entitled to have the homestead set off, and if it was a partner- 
ship they made no claim to have the homestead allotted, and it does not 
appear that they had not already taken a homestead in  other property. 
But the judgment taken in Lee recites the filing of the lien in due time 
and regularly, and decreed that the property should be sold thereunder, 
and, i t  is stated in the facts agreed, this mas certified in full and filed 
in the judgment roll in the office of the clerk of the Superior Court 
of Pitt. 

I n  the trial in Lee on the action to foreclose the lien, the defendants 
filed an answer and were represented by counsel, and the jury found, 
upon the issues submitted, that the contract for the construction of a 
garage building was made, as alleged; that the contractors, Stout & 
Company, completed the building 11 March, 1921, and that the balance 
due them was for $13,694.83, with interest as claimed, which was for 
labor and material furnished in the construction of said building alleged 
in the complaint, and that the plaintiff in apt time filed notice and 
claimed a lien in  P i t t  County, where the property was situated, upon 
which the garage was constructed, and the lien upon said building was 
regularly filed for the sum due. As against this lien, the homestead 
could not be claimed. Const., Art. X, see. 4. Broyhill v. Guither, 119 
N. C., 445, and cases cited thereto in h n o .  Ed. 

I t  appears that the Farmville Auto Service Company was a partner- 
ship and not a corporation. If i t  had been the latter i t  could have 
claimed no homestead even if this had been merely a personal judgment. 
Being a partnership, the partners, if not already possessed of a home- 
stead, could have claimed it against a mere personal judgment, but this 
was a personal privilege, and if the defendants, duly served with sum- 
mons and appearing in the action, did not take any exception to the 
decree directing a sale of the property to satisfy the lien without the 
reservation of a homestead, they are estopped by the judgment. Indeed, 
they could have had no homestead as against the lien which was ad- 
judged against them-and certainly the owners of judgments docketed 
against them subsequent to the docketing of the judgment in this case 
cannot avail themselves of the plea that the homestead should have been 
set off as against this judgment. The right to a homestead is a persona1 
privilege. 

The only defect set up by the defendant is that Lee County was the 
wrong venue for this action, in which both the debt and the lien were 
adjudged, and the sale directed to be made under the lien which had 
been duly filed in  Pitt .  

Prior to the Code of 1868, a defect of venue was jurisdictional and 
ground for the dismissal of the action on a plea in abatement. Smith 

32-184 
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v. Morehead, 59 N .  C., 361; Rillian v. Fulbright, 25 N .  C., 9. This 
was changed by the Code of C!ivil Procedure adopted i n  1868. Therein 
the provision, now C. S., 463, required the following zauses of action 
to be brought in the county in which the subject of t h f ~  action or some 
part thereof is situated, i. e., for recovery of real property; partition of 
real property; foreclosure of a mortgage of real property; and for 
recovery of personal property. C. S., 464, prescribes that actions for 
certain causes therein named should "be tried in the county where the 
cause of action, or some part thereof, arose," both of these sections 
adding, "subject to the power of the court to change the place of trial." 
C. S., 465, prescribes that actions upon official bonds an3 against execu- 
tors and administrators, in their official capacity, shall be tried in the 
county where their bonds were given. C. S., 466, pres4bes  the venue 
for actions by and against domestic corporations; and C. S., 467, the 
veriuc in actions against foreign corporations. Section 468 prescribes 
the venue in actions against railroads; and section 469 provides: 
"Venue. I n  all other cases the action must be tried in the county in 
which the plaintiffs or the defendants, or any of them, reside at its 
commencement,'' etc., "subject" (as the other provisions are) ('to the 
pouw of the court to change the place of trial." Section 467 provides 
specifically as follows : "If the county designated for that purpose in  the 
summons and complaint is not the proper one, the actior may, however, 
be tried therein, unless the defendant, before the time of answering 
expires, demands in writing that the trial be conducted in the proper 
county, and the place of trial is thereupon changed by consent of parties 
or by order of the court." 

The lien sued upon in this action was duly filed in the county of Pitt ,  
where the land lay. I t  is not provided i n  any of these sections where the 
action to foreclose such lien should be brought, but if it hrld been brought 
in any of those cases where the venue is specifically prescribed, still the 
error in the venue would not have been fatal, and a judgment obtained 
in any county where the action was brought mould not have been invalid - 
for error in the venue, "unless the defendant, before the lime of answer- 
ing expired, demanded in  writing that the trial be conducted in the 
proper county, and the place of trial is thereupon changed by consent 
of parties, or by order of the court." I t  hits been repeatedly affirmed 
that "failure to demand change of venue in apt time is :L waiver of the 
right." MeArthur v. Grifi th,  147 N. C., 545 ; Allen-2'leming Co. v. 
R. R., 145 N. C., 37; Garrett v. Bear, 144 N. C., 26, and numerous other 
cases cited under C .  S., 470. 

There is no venue prescribed as to an action to foreclose the lien 
under which this property was sold; and, therefore, for a stronger 
reason, this action, which was brought in another county than that 
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where the property lay, is valid. There was no motion to remove to 
P i t t  County made by the defendant upon whom the summons i n  the 
action was duly served. Indeed, the proceedings in  all respects, from 
start to finish, according to the facts agreed, were admitted to be regular 
except for the allegation that Lee County was the wrong venue. I t  
appears from C. S., 469, that the venue was not required to be in any 
other county, and under C. S., 470, even if the venue was wrong, the 
failure to demand'change of venue in apt time cured the defect. 

I f  the action had been brought in Lee County to foreclose a mortgage 
upon land lying in Pitt, a decree of foreclosure appointing a commis- 
sioner to sell said land rendered in Lee, there being no motion to remove 
taken in apt time, would have been valid. C. S., 470. 

Upon the facts agreed, the judgment must be 
Affirmed. 

W. M. PERSON, POB HIMSELF A N D  OTHEB TAXPAYEBB, V. BOARD OF STATE 
TAX COMMISSIONERS, AND A. D. WATTS, REVENUE COMMISSIONER. 

(Filed 20 December, 1922.) 

1. Constitutional Law-Taxation. 
The State Constitution vests exclusive authority in the Legislature to 

levy taxes, Art. V, see. 3, which may not be interfered with by the courts, 
a coiirdiuate part of the Government, when it is exercised within the 
constitutional restrictions. Art. I, see. 8. 

2. Taxation - Corporations - Shares of Stock-Shareholders--Constitu- 
tional Law. 

Art. V, see. 3, of our State Constitution requires legislative enactment 
for the levy of taxes, and objection to a statute that requires corporations 
to pay the taxes on every element of value that goes to make up their 
taxable assets, and specifically excludes the payment of taxes upon the 
shares of stock by the individual owner is untenable, and mandamus to 
compel the State Tax Commissioner to enforce the payment of taxes by 
the individual owner on his shares, contrary to the provisions of the 
statute, will not lie. The relation of the shareholders to the corporation, 
as creditors, discussed by ADAMS, J. 

3. Constitutional Law-Mandamus-Actiondontroversy. 
Vhile either the relator or respondent may raise constitutional ques- 

tions for the Court to pass upon in proceedings for mandamus, they must 
be material to the determination of the rights of the parties, so as to 
conclude them by judgment in the controversy presented to the courts; 
and the courts will not pass upon such questions when they merely pre- 
sent abstract principles not so related to the subject-matter of the action. 
Laws 1921, ch. 34, sec. 4. 

STACY, J., concurring; WALKEB and HOKE, JJ., concurring in both opinions; 
CLABP, C. J., dissenting. 
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PETITION for mandamus, heard on demurrer by Calwrt ,  J., at cham- 
bers in Raleigh, on 7 July, 1922. The demurrer wan sustained, and 
the plaintiff appealed. 

IT.'. M.  Person for plaintiff. 
Attorney-General iWnn/nin,q and Assistant Attorney-Oeneral S a s h  for 

the defendant. 

,IDAMP., J. At the session of 1901 the General Assembly constituted 
the Corporation Commission a Board of State Tax Coxr~missioners, and 
imposed upon such board certain duties relative to thth listing, assess- 
ment, and taxation of property. The statutes defining and circum- 
scribing these duties, as modified or amended from time to time, have 
since been continued in force and effect; but on 8 March, 1921, the 
duties of the State Tax Commissioners were transferred to the State 
Department of Revenue to be performed after 1 May by the Commis- 
sioner of Revenue, except as otherwise provided, and thereupon the Tax 
Commission became functus oficio. The original sumn;ons in the pro- 
ceeding was issued against the Board of State Tax Commissioners on 
6 May, 1922, and purports to have been served on the chairman of the 
board, but A. D. Watts, the commissioner of revenue, was thereafter 
made a party defendant, and the suit is prosecuted against him alone. 

On the day the summons was issued the plaintiff filed his "complaint 
and petition." After reciting certain duties of the Ttix Commission, 
the constitutional mandate that property shall be taxed by a uniform 
rule, and the statutory provisions for listing corporate property for 
taxation, he alleges in  substance that all "exempting stiitutes" are un- 
constitutional, that shareholders in corporations by mems of "device, 
camouflage, and fraud" evade the payment of all taxes except an "irre- 
ducible minimum on their visible property," and bear none of the bur- 
dens of government, but leave them to be borne by the ('rural home- 
steader" and the dwellers in cities and towns. H e  further alleges that 
the contention that a tax on stocks is paid by the corporations in which 
they are held is a "smoke screen to hide the duplicity'' of the owners 
from the "burdened taxpayers of the visible property of North Caro- 
lina," and that the "board of State taxation" should require not only 
the capital stock of corporations, but the stocks held by individuals to be 
listed for taxation at  their true value in money. 

The defendant demurred, and moved to dismiss the petition on the 
ground that i t  does not state a cause of action, and that the court had 
no jurisdiction to grant the relief demanded. His Honoi. sustained the 
demurrer, and the plaintiff appealed. 

Shorn of verbiage, the contention of the plaintiff is this: That the 
Constitution of North Carolina, Art. V, see. 3, provides that ('laws shalI 
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be passed taxing by a uniform rule all moneys, credits, investments in 
bohds, stocks, joint-stock companies, or otherwise"; that stockholders 
should therefore list for taxation in their own names all shares of stock 
held by them; that all statutes purporting to exempt the individual 
owner from the necessity of listing his stocks in this manner are void 
and of no effect; and that it is the duty of the defendant to enforce 
compliance with this construction of the constitutional provision. 

On the other hand, the defendant insists that the plaintiff's contpntion 
is based on a misconception both of the constitutional requirement and 
of the laws enacted for the purpose of carrying it into effect, and that 
the existing method of taxing property, corporate and individual, is in 
strict compliance with the mandate of the organic law. 

These respective contentions illustrate a situation out of which have 
arisen two theories concerning the taxation of investments in the stocks 
of corporations. The first is that the statutory method just referred 
to is such an evasion of Article V, section 3, of the Constitution as 
exempts from taxation practically all shares of stocks in corporationr 
(with a few exceptions) organized under the laws of North Carolina, 
and that while the corporation should pay a tax upon the capital stock, 
the shareholder should likewise pay a tax upon his investment in or 
contribution to such capital stock, the alleged reason being that the 
shares or certificates of stock are the individual property of the share- 
holder, and are separate and distinct from the capital stock of the corpo- 
ration. The advocates of the other theory concede that the property of 
a shareholder in the stock of a corporation is for certain purposes, and 
in a restricted sense distinct from the property owned by the corporation 
as a legal entity, but they say that shares of stock are, and for many 
years have been, returned for taxation by the proper officer of the corpo- 
ration on behalf of the owner, and that the tax assessed thereon is paid 
by the company; that the situs of the shares for taxation is transferred 
from the residence of the owner to the place where the principal office 
of the corporation is situated, and that this method assures the taxation 
of all shares of stock, many of which, especially those of nonresident 
owners, had previously escaped taxation; that in no other way is the 
stockholder relieved of the direct payment of tax on his stock; and that 
under these circumstances the payment of a tax on his shares by the 
individual owner would amount to double taxation, which, while not 
prohibited by the Constitution, has not been sanctioned by the General 
Assembly. It is further insisted that this method has been adopted by 
the Legislature as the most effective means of securing the best financial 
returns from such taxation, and that provision has been made for 
imposing upon all classes of assessable corporate property, real and 
personal (including the capital stock, the franchise, and shares of stock), 
a just and equitable proportion of the burdens of government. 
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We have referred to these theories (to the first of which the plaintiff 
evidently adheres) for the purpose of showing the background of the 
plaintiff's position and the basis upon which his complaint is made to 
rest; and upon inspection of the complaint, the demurrer, the motion 
to dismiss, and the argument of counsel, we have concluded that there 
are several cogent reasons for holding that the instant proceeding has 
been iaprovidently instituted, and that i t  cannot be maintained. 

I n  the first place, the relief sought could not be obtaired in any event 
without the exercise of legislative functions, and the plaintiff's fatal 
error is found in the assumption that such functions m a j  be exercised by 
the courts, notwithstanding the constitutional separation of the several 
departments of the government. The Declaration of Rights provides : 
"The legislative, executive, and supreme judicial powen3 of the govern- 
ment ought to be forever separate and distinct from each other." Art. I, 
sec. 8. As to the wisdom of this provision there is practically no 
divergence of opinion-it is the rock upon which rests the fabric of our 
government. Indeed, the whole theory of constitutional government 
in this State and in the United States is characterized t,y the care with 
which the separation of the departments has been pres.rved, and by a 
marked jealousy of encroachment by one upon another. I n   lack's 
Constitutional Law i t  is said: "It is a fundamental maxim of political 
science, recognized and carried into effect in the F e d e ~ a l  Constitution 
and the constitutions of all the states, that good government and- the 
protection of rights require that the legislative, executive, and judicial 
powers should not be confided to the same person or body, but should 
be apportioned to separate and mutually independent departments of 
government" (p. 83). "As the rule, i t  may be said thrtt the American 
state constitutions now divide the powers of government, and provide 
that no person or body belonging to one branch shall exercise powers 
or functions belonging to the others. But even in the absence of such 
an explicit declaration, the creation of the several departments and the 
description of their respective powers would be sufficient to secure each 
against encroachments by the others" (ibid.,  p. 86). 

The power to levy taxes is vested exclusively in the legislative depart- 
ment of the government. Constitution, Art. V. "Within c011stitu- 
tional limits, the power of the Legislaturta in matters of taxation is 
supreme, and its action cannot be revised or annulled by the judicial 
department. Nor can the courts be authorized or required by statute 
to levy and collect taxes, as that is a legislative function and not judi- 
cial." Black Con. Law, 93. And Judge Cooley says: "It  must always 
be conceded that the proper authority to determine what should and 
what should not constitute a public burden is the legislative department 
of the State. This is not only true for the State at large, but it is true, 
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also, in respect to each municipality or political division of the State; 
these inferior corporate existences having only such authority in this 
regard as the Legislature shall confer upon them." Cons. Lim., 698. 

The courts have absolutely no authority to control or supervise the 
power vested by the Constitution in the General Assembly as a co6rdi- 
nate branch of the government. They do not assume to direct the 
course of legislation or to share in the making of the laws or to exercise 
any power to repeal a statute. They concede that the fundamental law 
guarantees to the Legislature the inherent right to discharge its fu,nc- 
tions and to regulate its internal concerns in accordance with law with- - 
out interference by any other department of the government, and that 
their jurisdiction is limited to interpreting and declaring the law as i t  
is written. I t  is only when the ~ e z s l a t u r e  transcends the bounds pre- 
scribed by the Constitution, and the question of the constitutionality 
of a law is directly and necessarily involved that the courts may say, 
'[Hitherto thou shalt come, but no further." 

I t  is in  the light of these principles that we must cdnsider the follow- 
ing provision, which has been enacted at  each biennial session of the 
Legislature since 1887 : "Individual stockholders in any corporation, 
joint-stock association, limited partnership, or a company paying a tax 
on its capital stock shall not be required to pay any tax on said stock 
or list the same, nor shall corporations legally holding capital stock in 
other corporations upon which the tax has been paid by the corporation 
issuing the same be required to pay any tax on said stock or list the 
same." Laws 1921, ch. 34, sec. 4. 

I t  is evident, therefore, that the plaintiff has resorted to the courts 
for a writ of mandamus to c.ompe1 the defendant to subject himself to 
liability to removal from office by doing an act which the law expressly 
forbids, and the futility of his application is found in the principle, 
unauestioned and fundamental. that an officer. inferior or other. is not 
responsible at the suit of private parties for the nonperformance of an 
act omitted by him in obedience to the commands of the law. This has 
been repeatedly decided. I n  Wilsolt v. Jenkins, 72 N.  C., 5, there was 
an application for a mandamus to compel the Auditor of the State to 
audit and the Treasurer to pay certain coupons representing interest on 
the bonded debt of the State. The Legislature had passed an act pro- 
hibiting the Auditor from recognizing any claim for principal or inter- 
est on any portion of the bonded debt, and prohibiting the Treasurer 
from paying any claim for such interest, except as therein provided. 
The trial judge rendered judgment in favor of the defendant, and Chief 
Justice Pearson, affirming the judgment, said : "The General Assembly 
has absolute control over the finances of the State. The Public Treas- 
urer and Auditor are mere ministerial officers, bound to obey the orders 
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of the General Assembly. I t  follows that the courts h,we no vower to 
compel, by mahmus,  "the Public Treasurer to pay a debt wiich the 
General Assembly has directed him not to pay, or the Auditor to give 
a warrant upon the Treasurer which the General Assembly has directed 
him not to give, unless the act of the General Assembly he void as violat- 
ing the Constitution of the United States or of this State." To the 
same effect are Shaffer v. Jenkins, 72 N .  C., 275; Boner v. A d a m ,  65 
N C., 639, and the dissenting opinion of the present Chief Justice in 
White v. Auditor, 126 N. C., 596. 

But the plaintiff insists that this Court may declare an act of the 
Legislature unconstitutional, and that the statute in question is in con- 
flict with Article V, section 3. of the Constitution. and hence should be 
disregarded. This question is hereinafter discussed, but to the sugges- 
tion there are two other answers which are conclusive against the plain- 
tiff's demands. The first is this: Even if the act should be stricken out 
or declared to be ineffective, the plaintiff, upon the a:legations in  his 
complaint, would still be without remedy. I t  will be seen upon a casual 
reading that section 3, Article V, of the Constitution ir, not self-execut- 
ing; in express terms i t  provides that laws shall be pas3ed taxing prop- 
erty by a uniform rule; and unless such laws are passed property cannot 
be taxed. I f  the act were declared roid, by what authority could the 
Court or the defendant enact a law commanding the sharehblder to list 
his stocks for taxation? More than this, if the statute ~hould  be treated 
as of no effect, the parties would still be bound by another to the effect 
that the owner shall return for taxation only such invsstments, stocks, 
and bonds as are not taxed through the corporation itstdf. Laws 1921, 
ch. 38, see. 40. 

. h d  the second answer is that the record does not pre3ent for decision 
the constitutionality of the statute as a concrete queslion. I t  is true 
that the prayer for relief does not necessarily determine the nature of 
the action, but the allegations in  the complaint consider3d in connection 
with the plaintiff's demand for relief, present for decit3ion an abstract 
question of law, merely a matter of academic interest. The plaintiff 
first prays the Court to "declare and adjudge any legislative enactment 
reducing and exempting property in North Carolina to be unlawful, 
unconstitutional, unjust, inequitable, and against public: policy." This 
language evidently includes real and personal property ?c eld by the State 
and by counties, cities, towns, school districts, religitms bodies, and 
educational and charitable institutions, besides such household and 
kitchen furniture, mechanical and agricultural implements, and other 
kinds of personal property as are expressly exempted from taxation; 
but we may reasonably assume that it is not the purpose of the proceed- 
ing to abolish the exemption which has been extended to such property. 
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I t  being udnecessary for this reason to consider the complaint in con- 
nection with the first prayer for relief, we may now advert to the second. 
The second prayer shows that the plaintiff's object is to obtain a 
mandamus requiring the defendant to list "all property in stocks, com- 
mon and s refer red." in the names of the owners at  its true value in 
money. I n  man.damus proceedings the constitutionality of a statute 
may be raised in proper cases by the relator or by the respondent-by 
the reswondent where he claims that the invaliditv of such statute ex- 
empts him from the performance of a duty which i t  purports to impose; 
and by the relator where he claims that such statute, by reason of its 
invalidity, excuses the respondent from doing an act or performing a 
duty to the relator's hurt or injury. 18 R. C. L., 105. But on the face 
of the record neither of these conditions appears, or is in any way pre- 
sented to the Court. The statute referred to is not affirmative, but 
negative in its character. I t  provides that the individual stockholder 
"shall not be required to pay any tax on said stock," and there is no 
statute requiring him to make such payment. I f ,  for instance, instead 
of this negative enactment the Legislature had affirmatively required 
the Revenue De~ar tment  to list for taxation all shares of stock in  the 
names of the owners, leaving in effect the other existing laws with 
respect to the taxation of corporate property, or if the defendant had 
undertaken to list such shares in breach of the act. and a shareholder 
had sought to enjoin the listing of such stocks, a vital controversy would 
have arisen in  which the rights of the parties could have been litigated. 
But not so in this proceeding; it presents no real or actual controversy 
by which litigated rights may be determined. Judicial tribunals are 
not moot courts. I t  is their duty, not to express opinions which can 
hare no practical effect, but to decide questions of merit, to render judg- 
ments that may be enforced, to do practical work, and to put an end to 
litigation. Crawley v. Woodfin, 78 N. C., 6; Parker v. Bank, 152 N.  C., 
253; Ristler v. R. R., 164 N. C., 366. 

The plaintiff is equally ill-advised in the selection of his tribunal and 
in the choice of his remedial process. His forum is the Legislature, 
but if it were a judicial tribunal, mandamus could not avail him. While 
this writ, originally prerogative, is now substantially a proceeding to 
enforce legal rights, it is nevertheless limited by conditions that are not 
applicable to an ordinary suit at  law, and is employed as an extraordi- 
nary remedy in cases where other remedies fail. I t  is generally invoked 
to enforce a ministerial act or duty, and in some instances to command " ,  

the performance of an imperative public duty for which there is no 
specific remedy, and it is uniformly denied where, as in  this case, it 
~ o u l d  be nugatory or unavailing. I t  is essential for the petition to set 
out the respondent's failure to perform a manifest duty imposed upon 
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him, and if he has committed no breach of duty, and has not left undone 
that which he should have done, the writ, if issued, would accomplish 
nothing. 

I t  should be borne in  mind that the petitioner does not sufficiently 
allege a breach of duty by the respondent. H e  alleges that i t  is the duty 
of the respondent to have listed on the tax books by the owners for the 
purpose of taxation investments in bonds, stocks, and joint-stock com- 
panies, but he further alleges that this duty is enjoined by Public Laws 
of 1921, ch. 38, see. 3, and an examination of this section and others will 
show that the Department of Revenue is utterly devoid of power to say 
what property shall or shall not be taxed. The Board of Tax Com- 
missioners was given general supervision of the system of taxation, and 
the administration of all assessments and tax laws, as well as of 
assessors and boards of equalization, to the end that all assessments of 
property should be made relatively just and uniform, and that all prop- 
erty should be assessed at  its true value in money. I t  was authorized to 
receive complaints as to property liable to taxation that had been assessed 
fraudulently or improperly, or not assessed at  all, and to make such 
orders as were necessary to correct the irregularity complained of, and 
when advisable, to reconvene the county boards of equalization and to 
direct them to raise or to lower any assessment in order to equalize as 
far as practicable the valuation of all classes of property. The Tax 
Commissioners were constituted, also, a Board of Equalization, with 
power to equalize the sundry valuations of real property in the several 
counties of the State. These, in brief, are the duties prescribed by 
statute, and from this legislation appear two conspicuous facts: (1)  
The Legislature refrained from the preposterous attexrpt to delegate to 
the Tax Commissioners authority to say what property should be taxed; 
and apart from this, and as incidental to  he main quwtion, it appears 
that (2) the powers conferred upon them involve the exercise of judicial 
discretion which the courts hare no power to control. And these facts 
are equally applicable to the State Department of Revenue. I n  view 
of these things, and of established fundamental principles, i t  would be 
perfectly idle to say either that the courts may assume the office of 
legislation or control the exercise of judicial discretior in  the perform- 
ance of the duties required of a public officer. Public Laws 1921, chs. 
38 and 40; Brodnax v. Groom, 64 N .  C., 245; Evam v. Comrs., 89 
K. C., 5 5 ;  Battle v. Rocky Mount, 156 IT. C., 329; Comrs. v. Board, 
158 N. C., 191; Ward v. Comrs., 146 K. C., 534; Burta.~ v. Furman, 115 
N .  C., 166; 5'. v. Justices, 24 N .  C., 430; h t t r d o h  v. Comrs., 
65 K. C., 403; Belmont v. R d y ,  71 N. C., 260; EdgerLon v. Kirby, 156 
N .  C., 347; Key .c. Board o f  Education, 170 IT. C., 797; Dzda v. Trustees, 
177 K. C., 426; Board of Education v. Board of Comrs., 178 N .  C., 305. 
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That the vlaintiff cannot maintain his ~os i t ion  is bevond cavil or 
peradventure; the proceeding must be dismissed; and the opinion could 
well be concluded with the announcement of this result. But, as indi- 
cated, the plaintiff insists that the so-called "exempting statute" should 
be declared unconstitutional; and while, as we have shown, the question 
is not presented on the record, and the courts, recognizing the exercise 
of the power to decide on the competency of a law as their ultimate and 
supreme function, will not ordinarily assume the task of determining 
grave constitutional questions unless necessarily presented, still the 
paramount importance of a question which assails the policy adopted 
by the Legislature for taxing corporate property, and continued with 
minor changes for well-nigh half a century, demands an expression of 
opinion by the Court. 

The statute objected to simply provides that if the corporation pays 
a tax on its capital stock the shareholder shall not be required either to 
list or to pay a tax on his individual shares. 

I n  his assault upon this statute the plaintiff says, in effect, that the 
Constitution requires the paynient of a tax by the shareholder upon his 
individual stock, even when the corporation pays the tax on its capital 
stock. This is the plaintiff's fundamental and fatal error. I n  the 
Constitution of North Carolina there is no such vrovision. I t  is re- 
quired that laws be passed taxing by a uniform rule all moneys, credits, 
investments in bonds, stocks, joint-stock companies, or otherwise. Con- 
stitution. Art. V. sec. 3. I t  is the investment that is to be taxed. not 
necessarily the shares or certificates of stock. What is meant by invest- 
ment? I t  is the laying out of money in the purchase of property, or 
the amount of money invested, either by way of loan or in the purchase 
of stocks, securities; or any other kind of income-producing property. 
I t  is defined, also, as some species of property from which an income 
or profit is expected to be derived in the ordinary course of business. 
Bank v. Barrett (Cal.), 58 Pac., 914; People v. Ins. Co. ( N .  Y . ) ,  8 
Am. Dec., 2 4 3 ;  Ins. Co. v .  Phillips, 141 Mass., 535;  Drake v. Crane, 127 
Mo., 8 5 ;  People v .  Feitner, 167 N.  Y., 1. The ordinary conception of 
"capital stock'' is the fund, property, or other means contributed or 
agreed to be contributed by shareholders as the financial basis for the 
prosecution of the business of the corporation. Dodge v. Motor Co., 
3 A. L. R., 434. But this definition, as applied to the statutes regulat- 
ing the taxation of the capital stock of a corporation, is altogether 
inadequate and misleading. Perhaps the greater part of the confusion 
in thought concerning the taxation of the stockholder's shares as well as 
of the capital stock has arisen from a mistaken notion of the property 
that is actually taxed under the name of "capital stock." What prop- 
erty does this term include? Much more than the money or other 
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property contributed by the shareholders as the financial basis of the 
business; i t  is not limited, as is frequently supposed, to the aggregate 
amount of the face value of the certificates of stock; but the "capital 
stock'' of corporations which is actually taxed in accordance with the 
statute, as may be seen hereafter, embraces every element that can 
impart value to the stock, including every enhancement in value that 
accrues to the corporation from the success of its kusiness. SO, .by 
virtue of the statute there is nothing of value possessed by a corporation 
that is allowed to escape taxation. Certainly there can be no doubt that 
the shareholder's "investment" is taxed as the Constitution requires. 
The truth is, the certificate of stock represents the shareholder's invest- 
ment in the corporation as the landowner's deed represents his invest- 
ment in the land. If the land is taxed, why tax t t e  deed? If the 
capital stock is taxed, why tax the certificates whivh represent the 
capital stock? No doubt the Legislature possesses the power to repeal 
the statute and to tax both; no doubt it possesses the rower to dex' rise a 
system of taxation that would be more burdensome to it11 classes, but if 
the Constitution does not require it, why should such additional burden 
be imposed? I t  is not denied that shares of stock in :L restricted sense 
are the individual property of the owner, and in s u ~ h  sense may be 
considered as separate from the capital stock. The holder may sell his 
certificate without the consent of the company, but in doing so he sells 
only his interest in the corporation. His  interest as a shareholder may 
become adverse to that of the corporation, but by investing in the capital 
stock he parts with the individiial control of his money. I t  is only in 
this limited sense that shares of stock are separate from the corporation. 
In a broader and more real sense the interest of the shareholder is in- 
separable from that of the corporation. I n  the larger wnse there is but 
one property, for shares of stock have value only as the taxed property 
of the corporation has value. During his lifetime the owner can derive 
no income from his shares unless the business of the co~poration earns a 
profit; and upon his death, when his personal property passes to his 
distributee, it is not the certificate that is subject to an inheritance tax, 
but under a special statute the value of the owner's inierest in the cor- 
poration represented by the certificate, just as such tax is assessed, not 
upon the deed, but upon the value of the land which d3scends from the 
ancestor to the heir. I t  seems, therefore, to be unquestionable that if 
the corporation be required to pay a tax on the capital stock as i t  is 
valued under the statnte and the shareholders a similal tax on all their 
shares double the amount of the money or propcrty contributed by the 
shareholders is thereby taxed. and no play up011 words can escape the 
logic of this conclusion. The Constitution neither forbids nor requires 
double taxation, bnt the Legislature has refrailled from levying the 



double tax. The Constitution reauires that inrcstments in stocks shall 
be taxed, but i t  does not forbid the exemption of shares from taxation 
when the capital stock itself is taxed. And as the controversy turns 
upon the validity or invalidity of the statutory exemption of shares of 
stock it is apparent that the question whether taxing the individual 
shares as well as the capital stock is called donble taxation is not as 
affecting the merits of the appeal a matter of material concern. 

We have examined the cases cited by the plaintiff, and have made a 
somewhat diligent search among the decisions of other states and of the 
Supreme Court of the United Stntrs and have failed to find a single 
authority among our own decisions or elsewhere that supports the plain- 
tiff's argument as to the question under discussion. Several decisions 
were cited in which occur expressions to the effect that payment of a 
tax on the capital stock and on the holder's shares is not double taxation, 
but neither of them was decided on facts that presented the question of 
double taxation when the capital stock of the corporation was valued and 
taxed as i t  is in North Carolina. This fact should be kept in mind, for 
we are admonished by authority no less eminent t h a n  Chief Justice 
Marshall that every opinion, to be correctly understood, ought to be 
considered with a view to the case in which it was delivered. U .  8. v. 
Burr, 4 Cranch, 470. 

This Court has already expressed its opinion as to the constitutional 
validity of this exemption. Neither in Belo ,o. Comrs., 82 N .  C., 415, 
nor in Worth  v. R. R., 89 N. C., 305, nor in Comrs. v. Tobacco  Co., 116 
N. C., 441, was this "exempting statute" considered; but the opinion of 
the Court in the last of these cases recognizes the power of the Legisla- 
ture to require a corporation to list for taxation shares of stock on 
behalf of the stockholder, and to deduct from the total value of such 
shares the value of the property which it has listed in this State. I n  
the opinion of the Court the Chief Justice said: "Originally the tax 
upon the shares of stock was collected of the individual shareholders at  
their several places of residence. Buie v. Comrs., 79 N. C., 267. But 
under that method many shares failed to be listed for taxation. Besides 
the shares of nonresident owners, except those of national banks, escaped 
taxation in this State under the ruling in R. R. v. Comrs., 91 N. C., 454. 
To remedy this, the provision was passed, which is section 14 of chapter 
296, Laws 1893, and which requires the list of shares to be given in by 
the proper officer of the corporation which shall pay the same in behalf 
of the shareholders. This does not affect the liability of the shares to 
tax as the property of the shareholders, but is simply for the con- 
venience of the State in collecting the tax. The effect is merely to 
change the situs of the shares for taxation from the residence of the 
owner to the locality where tbe chief office of the corporation is situated, 
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as was held in  Wiley v. Comrs., 111 N .  C., 397. I t  simply extends to 
the collection of taxes due by shareholders in other corporations the 
mode of collection already in force as to shareholders in national banks. 
U. S. Rev. St., see. 5219." 

This decision is approved in Pullen v. L'orporaticvn Corn., 152  N .  C., 
556, in whibh Manning, J., said : "It will be observed that in the section 
of the Machinery Act under consideration it is made the duty of the de- 
fendant commission to deduct from both the market and the actual value 
of the shares of stock, as ascertained by it, before fixing the taxable value 
of such shares, the aggregate of the real and personal ~ r o p e r t y  listed by 
the banking institution. The principle of deduction is further recog- 
nized in the cases of individuals and corporations, when they come to 
list their solvent credits, in that from their solvent credits they are 
authorized to deduct their obligations or debts due by them, and the 
balance is to be listed as their taxable solvent credits. This principle 
is recognized by the Supreme Court of Illinois as constitutional, in Loan 
Assn. v. Keith, 153 Ill., 609. The Legislature has for many years recog- 
nized this as an equitable system of taxation; i t  has been incorporated 
for more than twenty-five years in our system of taxation, and this not- 
withstanding that i t  has been well settled by repeated decisions of this 
and other courts that shares of stock are, in the hands of the share- 
holder, separate and distinct property from the propert,y of the corpora- 
tion. 

"The fairness and justness of the principle of deductions in the 
method of ascertaining the taxable value of the subjects of taxation, in 
order to avoid the essential harshness and inequity of double taxation, 
was, we think, distinctly sanctioned as long ago as 11382, in R. R. v. 
Comrs., 87 N .  C., 414. That case was presented to this Court on appeal 
by both parties from the judgment of the Superior Court, and in deliv- 
ering the unanimous opinion of the Court, Chief Justice Smith, as perti- 
nent to the present matter, said: 'The commissioners object further 
that the assessed value of the preferred stock should be: reduced by the 
value of the real estate and franchise as taxed separately in the several 
counties traversed by the road. The ruling of the Court in  directing 
the reduction is obviously made to avoid the imposition of a double tax, 
since the value of all property owned by a corporation, in  whatever 
consisting, and including the franchise, is the true and fair measure of 
the value of all its stock, and hence the General Assembly permits stock- 
holders, in valuing their shares, to 'deduct their ratable proportion of 
tax paid by the corporation upon its property as such in this State. 
Sec. 8, par. 6.' " 

I n  the later case of Brown v. Jackson, 179 N .  C., 363, this statute 
(exempting shares from taxation when the capital stock is taxed) was 
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considered, and Brown, J., said: "In conclusion, we do not question 
the validity of the statute hereinbefore quoted, which has been the legis- 
lative tax policy of this State for so many years. Acting within its 
constitutional powers, it is for the Legislature to determine the subjects 
of taxation, and it is not ours to declare what it shall include and what 
it shall omit." Mr. Justice Allen dissented on another ground, but 
recognized the constitutionality of the statute, saying : "I concur fully 
in the proposition that i t  is for the Legislature to determine the subjects 
of taxation, and think, under the facts in this record, it has said the 
shares of the plaintiff shall not be taxed." 

This Court and the Legislature have apparently agreed in their con- 
struction of Article Q, section 3, of the Constitution, so far as it relates 
to this statute, and although we are not bound by it, the legislative in- 
terpretation is entitled to our respectful consideration. So this Court 
has declared. I n  Attorney-General v. Bank, 21 N .  C., 216, Chief Justice 
Ruffin said: "Besides the reasons for our opinion drawn from the pro- 
visions of the act itself, the most forcible one arises out of the con- 
temporaneous construction put on the act by the stockholders, fiscal 
agents of the State and the Legislature. . . . Their acts, con- 
temporaneously and continued consistently through a period of eighteen 
years, are such a strong proof of the sense in which the act was under- 
stood by those who passed it as to make their construction almost as 
authoritative as if the words admitted of no other." 

Examination of the legislative policy concerning the taxation of cor- 
porate property reveals the intent, uniform and continuous, not to tax 
both the capital stock and the shares of the holder. This was the policy 
of the State before the Constitution of 1868 was adopted, and i t  has since 
been continued, as will appear by reference to the various acts. 

"The stock or interest held by individuals in  all corporations, except- 
ing banks, shall not be listed or assessed among the individual property 
of the stockholders, but shall be listed by the corhoration, and the corpo- 
ration shall pay the tax thereon." Public Laws 1860-61, ch. 31, sec. 5. 

"The tax list shall' contain stocks in any incorporated company or 
joint-stock association and their estimated value; but the stock shall not 
be taxed if the company pays a tax." Public Laws 1869, ch. 74, 
sec. 12 (6).  

Practically the same legislation was renacted at  each session until 
1887, when the Legislature passed the "exempting statute," which with 
unimportant changes has since been continued in effect. 

To understand the trend and significance of this "exempting statute," 
when considered in connection with Article V, section 3, of the Consti- 
tution, i t  is necessary to bear in mind the existing method of taxing 
corporate stock. For  such purpose the following synopsis will be suffi- 
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cient. The proper officer of a corporation having capital stock is 
required to make a report in writing to the State Tax Commission (now 
the State Department of Revenue), stating the total authorized capital 
stock, the total authorized number of shares, the numljer of shares of 
stock issued, and the par value of each share, the amount paid into the 
treasury on each share, the amount of capital stock paid in, the amount 
of capital stock on which a dividend has been declared, the date and the 
amount of the dividend, and the highest price as well as the average 
price at  which the stock was sold during the year. Such officer, after 
being duly sworn or affirmed, mnst also estimate and appraise the 
capital stock of said company at its actual value in cash on the first day 
of May, after deducting therefrom the assessed value of all real and 
personal estate upon which the corporation pays tax and the value of 
the shares of stock legally held and owned by such company in other 
corporations incorporated in this State and paying tax on its capital 
stock in this State. Every such corporation may deduck from the total 
amount of its capital stock, surplus, and undivided ~ r o f i t s  the total 
amount of its actual investment in such bonds of tht? State, of the 
United States, of the Federal Farm Loan Bank, and of the Joint-stock 
Land Bank, as have been held as a continuing investmeni by such corpo- 
ration for a period of not less than three months prior to the day on 
which such report is required to be made. If the State Department is 
not satisfied with the appraisement and valuation made and returned, it 
may make a valuation based upon the facts contained in  the report, or 
upon any other information in its possession, and may settle an account 
on the val~iation so made for taxes, penalties, and interest due the State 
thereon; and if the corporation is dissatisfied with the settlement thus 
made, it may appeal to the Superior Court in term, ant3 thence to the 
Supreme Court. Public Laws 1921, ch. 38, see. 43. I n  making such 
assrssment, the Department of Revenue shall first ascwtain the true 
cash value of the entire property owned by the corporation, taking the 
aggregate value of all the shares of capital stock in case .,he shares have 
a market value, or in case they have none, taking the actual value of the 
same or of the capital of the corporation, however i t  may be divided, in 
case no shares of stock have been issued. I f  the property is mortgaged, 
its true cash value shall be ascertained by adding to the market value of 
the aggregate shares of stock, or to the value of the capital stock, if there 
are no shares, the aggregate amount of the outstanding mortgage or  
mortgages. The result so obtained shall be treated as the true cash 
value of the property of the corporation. Section 57. I f  any of its 
property is locally assessed, the amount of the local assewment is to be 
deducted from the cash value finally ascertained, and as a part of the 
total amount of the taxes there must be estimated also the tax on the 
franchise of the company. Section 82. The Commissioner of Revenue 
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finds the actual market value of the capital stock, to the end that if the 
corporation has not made return to the list-taker of i ts  real and per- 
sonal property at  a total value as great as the total value of its capital 
stock (or of the "investments" in its shares of stock), the deficiency may 
be certified to the register of deeds of the proper county, and the amount 
of such deficiency added to the listed value of its real and personal prop- 
erty under the name of "corporate excess.'' 

I t  is argued that there is a distinction between common and preferred 
stock, and that the latter is a debt of the corporation, and should be 
treated as a bond. To this we do not agree, so far  as the question of 
taxation is concerned. Both classes of stocks are "investments" in the 
capital stock of the corporation. The investor in the common stock 
elects to hazard his investment against the company's failure to earn 
dividends and against its liability to liquidation. Preferred stock is no 
less an investment, the investor therein assuming a similar hazard on 
condition that he be given a prior lien on the earnings and property of 
the company. As an equitable balance against the prior lien given the 
preferred stockholders the holders of common stock are usually entrusted 
with the management of the business. Tbe holders of both kinds of 
stocks are creditors of the corporation in the sense that the corporation 
owes them a return on their investment, but neither occupies toward the 
corporation the relation of a bondholder. The distinction is this : The 
corporation is required by statute to make return to the Commissioner 
of Revenue of all i ts  shares of stock, common and preferred alike, to be 
assessed and valued at  the actual value of such shares, so that no invest- 
ment in the capital stock of such corporation may escape taxation. 
The corporation also pays a franchise tax based upon its preferred as 
well as its common stock. The relation between a corporation and the 
holders of its bonds is the complete relation of debtor and creditor. 
Bonds issued by a corporation are not in any sense a part of its capital 
stock; they are not reported by it or assessed against i t  as a part of its 
capital stock; and, therefore, the holders of such bonds are required to 
list them for taxation. 

When the existing system of taxing corporate property is considered, 
i t  is not difficult to perceive that care has been taken to insure the taxa- 
tion of investments in the stocks of corporations by dealing primarily 
with the companies and not with the shareholders. This, in fact, is the 
system which generally prevails. The North Carolina Corporation 
Code is authority for the statement that a large majority of the states 
(enumerating forty-four) have adopted a policy similar to or identical 
with that pursued in  our own legislation (p. 501). However that may 
be, the oft-repeated enactment of a statute which was intended to prevent 
double taxation has evidently met the approval of the State. We a r e  

33-184 
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dealing with the statute and the Constitution as they are, and not as 
they would be if otherwise written. Changes in them rnust be wrought 
as provided by the law-by the people or by their representatives in the 
lawmaking department, or by both; but in any event the Legislature 
is responsible to the electorate and not to the courts. 

I n  our opinion, the statute which provides that individual stock- 
holders in any corporation or company paying a tax on its capital stgck 
shall not be required to pay any tax on said stock, or list the same, is 
not in conflict with ,4rticle V, section 3, of the Constii ution of North 
Carolina. 

The plaintiff's action must be dismissed. 
Action dismissed. 

WALKER and HOKE, JJ., concurring. 

STACY, J., concurring: I concur fully in  all that is said in the clear 
and able opinion of Associate Justice Adams, speaking for the Court, 
But, in view of the wide range of discussion which the c:tse has taken, I 
deem it not amiss to add the following: 

Brticle V, section 3, of the State Constitution providet : "Laws shall 
be passed taxing by a uniform rule all moneys, credits, investments in 
bonds, stocks, joint-stock companies, or otherwise; and, also, all real 
and personal property, according to its true ~ a l u e  in  morey." 

I t  will he observed that this provision does not require the Legislature 
to levy a tax on investments in bonds, stocks, etc., in the hamis of the 
idividua.1 holders thereof, nor is there any provision in the Constitution 
requiring that such investments shall be taxed twice. Swtion 40 of the 
Machinery Act of 1921 specifies what shall be enumerated on the tax list 
of each individual taxpayer; and item 21 of said section is as follows: 
"Money, investments, stocks and bonds, and shares of stock in incorpo- 
rated companies which are not taxed through the corporation itself." 
Note the words, "which are not taxed through the corporation itself.'' 
The purpose of this language was to exempt from taxation i n  the hands 
of individual shareholders certificates of stock i n  corporations, where 
the State had already exercised the right to tax such stock through the 
corporation itself, or "at its source," as i t  is sometimes called. Mani- 
festly, so far  as the constitutional mandate is concerned, ii, is immaterial 
whether the Legislature impose a uniform tax on such investments in  
the hands of the individual shareholders or levy and cclllect such tax 
through the corporation itself. The method to be employed is one in- 
volving a question of state-craft, to be determined by the Legislature, 
and not for the courts to decide. Our functions are judicial, and we 
have no power to levy assessments or to devise a scheme of taxation. 
Fert. Co. v. McFall, 128 Tenn., 645. 
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A certificate of stock is simply a written acknowledgment by a corpo- 
ration of the interest of the holder in its property and franchises. I t  
has no value, except that derived from the company issuing i t ;  and its 
legal status is in the nature of a chose in  action. The value of all the 
property owned by a corporation, of whatever kind, including its fran- 
chise, is the true and fair  measure of the value of all its stock. When 
it is said that a person owns a certain number of shares of stock, i t  is 
meant that such person has a right to participate in the profits of the 
corporation, and in  its property on dissolution, after payment of its 
debts, in the proportion that the number of his shares bears to the whole 
capital stock. Clark on Corporations, ch. 10; R. R. v. Comrs., 87 N.  C., 
426; Redrnond v. Comrs., 87 N. C.,  122. 

That the stock of a corporation has no intrinsic value separate and 
apart from the property of the corporation is clearly shown from what 
is said in  Gibbons v. Mahon, 136 U .  S., 549, and Towme v. Eisner, 245 
U .  S., 418, relative to a stock dividend : 

"A stock dividend really takes nothing from the property of the cor- 
poration, and adds nothing to the interests of the shareholders. Its. 
property is not diminished, and their interests are not increased. After 
such a dividend, as before, the corporation has the title in all the corpo- 
rate property; the aggregate interests therein of all the shareholders are 
represented by the whole number of shares, and the proportional interest 
of each shareholder remains the same. The only change is in the evi- 
dence, which represents that interest, the new shares and the original 
shares together representing the same proportional interest that the 
original shares represented before the issue of new ones. I n  short, the 
corporation is no poorer and the stockholder is no richer than they were 
before." See, also, Logan Cmmty  v ,  U. S., 169 U. S., 255. 

But more directly to the point at  issue is the language of Chief J w t i c e  
Chase in Van Allen v. The Assessors, 70 U. S., 598 : 

"It is true that the shareholder has no right to the possession of any 
part of the corporate property while the corporation exists and its affairs 
are honestly managed. H e  has committed his interest, for a time, to 
the possession and control of the corporation of which he is a member, 
and he has only a member's voice in the management of it. 

"So a man who has leased a farm has no right to possession or control 
during the lease; but who denies his property in  the farm? And if a 
dozen owners join in the lease, has not each one an  interest in the prop- 
erty to the extent of one-twelfth? (And if, under the law or by agree- 
ment, the lessee be required to pay the tax on the farm, who would con- 
tend that the owner should pay i t  again?) 

"So, if for the time the property of the shareholder is placed beyond 
his direct control and converted into property of the association, how 
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can that circumstance affect the intrinsic character of his shares as 
shares of the whole corporate property? How can a man's shares of 
any property be the subject of valuation at  all if not with reference to 
the amount and productiveness of the property of which they are a par t?  
What value can they have except that given them by that amount and 
that productiveness? ,4 certificate of title to a share is not a share. I t  
is evidence of the shareholder's interest. His  interest may be trans- 
ferred by the transfer of the certificate; but i t  is not the certificate that 
is valued when the worth of the share is estimated either by the specu- 
lator in the market or by the tax assessor. I t  is the plSoperty which it 
represents that is  valued by the speculator often with reference to specu- 
lation only, but by the public officer, always, if he does his duty, by the 
real worth of the property, all things considered.'' 

Undoubtedly the State, in  creating a corporation, may provide for the 
taxation locally of all its shares of stock, whether owned by residents or 
nonresidents; and this, by virtue of the authority of the chartering 
state to determine the basis of organization and the liability of all of 
its shareholders. Corry v. Baltimore, 196 U. S., 466; hrannis Dist. Co. 
v. Baltimore, 216 U. S., 285. Under this principle, Xorth Carolina 
levies a tax upon all the issued and outstanding capital stock of domestic 
corporations, regardless of where the holders of said stock may reside. 
Revenue Act, sec. 82. Such shares are, therefore, exempt from taxation 
in the hands of resident stockholders, because the corporation itself pays 
the tax. I f  the stock were not taxed in this way, the Etate would lose 
all the revenue derived from the tax paid by the corporation on shares 
held by nonresidents, for i t  is only through the corporittion that such 
shares may be taxed a t  all. Cows .  v. Tobacco Co., 116 N .  C., 441. 
"In case of shareholders not residing in  the State, i t  is the only mode 
in which the State can reach their shares for taxation." Nut. Bank v. 
Commonwealth, 76 U. S., 361. 

The "capital stock" of a corporation, strictly speaking is the amount 
in  money or property subscribed and paid in, or secured to be paid in, 
by the shareholders, and always remains the same unless changed by 
proper legal authority. Burrall v. Railroad Co., 75 N.  Y., 211. The 
phrase in  its technical sense, is not used to indicate the value of the 
property of the corporation, and takes no account of pi*ofits or losses. 
S. v. Mormktoum Fire Asm., 23 N.  J. L., 195. The surplus of a corpo- 
ration is no part of its capital stock. Farrington v. Tcnn., 95 U. S., 
687. The "capital" of a corporation, on the other hand, is a broader 
term, and includes all the funds, securities, credits, and property of 
every kind and description whatsoever belonging to the corporation. 
"The word 'capital' is unambiguous. I t  signifies the actual estate, 
whether in money or property, which is owned by an individual or a 
corporation. I n  reference to a corporation, i t  is the aggregate of the 
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sum subscribed and paid in, or secured to be paid in, by the shareholders, 
with the addition of all gains or profits realized in the use and invest- 
ment of those sums, or, if losses have been incurred, then i t  is the residue 
.after deducting such losses." Comstock, C. J., in People v. Commis- 
sioners of Twes, etc., 23 N .  Y., 219. I n  revenue statutes, as is the case 
with us, the words "capital stock," as applied to corporations, are often 
used interchangeably with the word "capital," and both are frequently 
used to express the same thing, to wit, the entire property and assets of 
the corporation. Christensen v. Eno, 106 N. Y., 97. 

I t  is of no avail to say that capital stock and shares of stock are 
separate and distinct pieces of property, and therefore taxable, one in 
the name of the corporation and the other in the hands of the individual 
shareholders, when, as a matter of fact, the State taxes both (in the 
sense they are spoken of as different pieces of property) through the 
corporation itself. Farrington, v. Tenn., supra; Bank v. Tenn., 161 
TJ. S., 146. Our statutes provide that every item or element of worth 
tending to impart value to the shares of stock of a corporation shall be 
reported to the taxing authorities of the State for purposes of assess- 
ment and taxation. Therefore, by whatever name i t  may be called, 
every "investment in stocks" is taxed a t  least one time in North Caro- 
lina, and this is all that the Constitution requires. I n  those cases where 
the courts have drawn a distinction between the capital stock of the 
corporation and the shares of stock in the hands of the individual holders 
thereof, the term "capital stock" was employed in a different sense from 
that in which it is used in the statutes now before us. See opinion of 
Mr. Justice Nelson in Van Allen v. The Assessors, 70 U. S., 573, and 
Bradley v. The People, 71 U. S., 459; Nut. Bank v. Commonwealth, 76 
U. S., 359; 7 R. C. L., 195; Clark on Corp., ch. 10. Under our revenue 
laws, the shares of stock themselves, and all of them, are required to be 
listed for taxation by the corporation and not otherwise. Trust Co. v. 
Lumberton, 179 N.  C., 411. 

Congress has expressly provided that shares of stogk in national 
banks, wherever held, shall be taxable in the State, and only in the State, 
where the bank is located; thus recognizing the propriety and really 
auggesting the wisdom of taxing shares of stock in a corporation only a t  
its home office or through the company issuing the same. U. S. Revised 
Statutes, see. 5219 (Comp. St., sec. 9784); Merchants Nut. Ban& v. 
Richmond, 256 U. S., 635; Home Savings Bank v. Des Moimes, 205 
U. S., 503; Nut. Bank v. Owensboro, 173 U. S., 6 6 4 ;  Aberdeen Bank 
9. Chehalis County, 166 U. S., 440; Mercantile Bank v. New York, 
121 U .  S., 138; Tenn. v. Whitworth, 117 U. S., 129; E~ansville Bank 
u. Britton, 105 U. S., 322; Nut. Bank v. Commonwealth, 76  U. S., 353. 

This arrangement, which has been followed by the General Assembly 
of North Carolina from time immemorial, does no violence to the letter 
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or to the spirit of the constitutional provision above ~qecited, but is, in  
fact, in conformity k i th  it. The Legislature has never thought i t  neces- 
sary to tax shares of stock in domestic corporations twice in order to 
comply with this provision of the Constitution. 

I n  a case from Ohio, with a constitutional provision exactly similar to 
the one in the North Carolina Constitution, and under a statute of that 
state, exempting shares of stock in domestic corporaticns from taxation 
in the hands of individual shareholders, when the same was paid by the 
corporation itself, the Supreme Court of the United ;States recognized 
and treated with approval the principle and arrangement there adopted. 
See Sturges v. Carter, 114 U .  S., 511, and Jones v. Davis, 35 Ohio St., 
474. As stated above, the constitutional provision WAS identical with 
ours, and the exemption in the Ohio statute was as follows: "No person 
shall be required to list for taxation any share or shares of the capital 
stock of any company, the capital stock of which is taxed in the name 
of such company." See, also, opinion of Mr. Justice Wayne in  Gordon 
v. Appeal Tax Court, 3 Howard, 133. 

I n  addition to Ohio, the following states have adopted policies of 
taxation, in regard to corporate stock, either similar to or identical with 
the legislation in this State, though it is conceded t h ~  t their constitu- 
tional requirements may be different, to wit : Alabama, Arizona, Arkan- 
sas, California, Colorado, Connecticut, Delaware, Florida, Georgia, 
Idaho, Illinois, Indiana, Iowa, Kansas, Kentucky, Loui3iana, Maryland, 
Massachusetts, Michigan, Minnesota, Mississippi, Miwouri, Montana, 
Nebraska, Nevada, New Hampshire, New Jersey, N(.w Mexico, New 
York, North Dakota, Oklahoma, Oregon, Pennsylvaniii, Rhode Island, 
South Carolina, South Dakota, Texas, Utah, Virginia, Washington, West 
Virginia, Wisconsin, and District of Columbia. I n  short, so far  as I 
have been able to ascertain, no state in the American Union has adopted 
and carried into actual practice the policy advocated by the plaintiff in 
this suit. Indeed, the adoption of such a system by our Legislature, in 
my judgment, would be exceedingly unwise and fraught with incalculable 
harm to the State, for justice would be a stranger to su:h a system. 

Our domestic corporations are fully taxed. They pay a franchise 
tax, also an ad  valorem tax on all their real, person,tl, and tangible 
property in accordance with the Constitution, and then they list all the 
shares of their capital stock for the owners thereof, and pay the taxes 
thereon for the shareholders at a valuation fixed by the State's taxing 
officers. Thus, all the property of North Carolina corp'~rations, includ- 
ing all the shares of stock, whether owned by citizens of North Carolina 
or nonresidei~ts, contribute to the support of our State Government and 
its subdivisions. 

The fallacy of the plaintiff's argument lies in the fact that it is based 
on a false premise. He  assumes that shares of stock in domestic corpo- 
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rations are not taxed at  all under our present revenue laws, when, as a 
matter of fact, just the reverse is true. Because the Legislature has 
adopted one policy, and he thinks another should be pursued, falls fa r  
short of proving his case. This establishes no more than a difference of 
opinion between him and the law-making body of the State. His views 
h k e  been expressed i n  the legislative ha& but they have met with dis- 
approval there. Then, why should they be considered all-controlling 
here, when it is not within our province or power to say which method 
should be followed ? 

"Within constitutional limits, the power of the Legislature in matters 
of taxation is supreme, and its action cannot be revised or annulled by 
the judicial department. Nor can the courts be authorized or required 
by statute to levy and collect taxes, as that is a legislative function, and 
not judicial." Black on Const. Law ( 3  ed.), p. 93. 

Those who criticise our revenue laws would have the Legislature to 
double the tax on the corporate holdings of progressive North Caro- 
linians who have invested their money in  all kinds of industrial and 
commercial enterprises within the State; and this, it should be remem- 
bered, in face of-the fact that p l y  residents would pay such tax, for 
nonresident holders of stock in domestic corporations would be exempt 
from its payment. No state can levy a tax, except through the corpora- 
tion itself, on shares of stock in the hands of nonresidents of the taxing 
state, for such property is beyond its jurisdiction. Metropolitan. L. Ins. 
Co. v. New Orlearn, 205 U. S., 395. 

The principle of taxation here sought to be established is in vogue 
nowhere in  this country. Then why should i t  be adopted in North 
Carolina ? Ordinarily, under modern conditions, capital will cooperate 
to achieve large and beneficial results only in corporate form; and, if i t  
is to be taxed twice in the same iurisdiction. it will flee from the borders 
of the State and seek investment under fairer and more favorable laws. 

The conitant agitation of this matter can serve no good purpose; and, 
while the case might be allowed to go off on a question of procedure, i t  
is probably not amiss for us to say that, in our opinion, the policy here- 
tofore established by the Legislature, and now in vogue in this State, is 
entirely permissible and is in full compliance with the constitutional 
requirement above recited, and that the sections of the Revenue and 
Nachinery Acts here called in question are valid. 

WALKER and HOKE, JJ., concurring. 

CLARK, C. J., Not concurring i n  the dismissal of the actim: The 
Constitution of North Carolina, Art. V, sec. 3, provides: "Laws shall 
be passed taxing by a uniform rule all moneys, credits, invastments i n  
bonds, stocks, joint-stock companies, or otherwise; and, also, all real and 
personal property, according to its true value i n  money." 
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The statute of which the plaintiff complains on behalf of himself and 
other taxpayers appears near the end in  a very long: section, to wit, 
sec. 4, ch. 34, Laws 1921, and is as follows: "IndivitEual stockholders 
in  any corporation, joint-stock association, limited parmership, or com- 
pany paying a tax on its capital stock shall not be required to pay any 
tax m said stock or l&t the same, nor shall corporations legally holding 
capital stock in other corporations i n  this State, upon which the tax has 
been paid by the corporation issuing the same be required to pay any 
tax on said stock or list the same." 

L'In~estments in stocks" are made by those who buy them, or otherwise 
acquire them, and not by the corporations who sell them. The owners 
of the stock possess them absolutely, have a right to dev~se, sell, or other- 
wise dispose of them. The corporation which has sold the stock has 
received the purchase price therefor, and has parted with and has no 
control over the stock of the purchaser to whom i t  has sold. The corpo- 
ration is no wise liable for the debts of the stockholder and the stock- 
holder is no wise liable for the debts of the corporation. The two are 
entirely separate and distinct. The owner has acquired this stock as he 
would acquire livestock and the seller has sold i t  and ~eceived the pur- 
chase price just as the seller of livestock or any other property. 

Compare the clear language of the Constitution and the statute. I t  
would be impossible to conceive of any more direct arid palpable con- 
flict with the Constitution, which requires that "investinents in  stocks') 
shall be taxed like all other property, '(according to its true value in  
money," than this statute, which exempts "investments in  stocks" from 
all taxation. I t  does not require one to be a lawyer, but simply the 
capacity to read the English language to see the absolute conflict be- 
tween this statute exempting these immense accumulations of capital 
invested in stocks and bonds and the Constitution, which requires with- 
out equivocation that they shall be taxed. 

Indeed, in the very same chapter, Laws 1921, ch. 34, sec. 6 ( 7 ) )  i t  is 
recognized that all stocks are the property of the owner and not the 
property of the corporation, for it is provided that as to the inheritance 
taxes, the State Tax Commission shall "determine the amount of inheri- 
tance tax due the State of North Carolina on the transfer of any such 
bonds or stocks; it shall determine the value of such bonds or stock, and 
shall have full authority to do all things necessary to make full and 
final settlement of all such inheritance taxes due, or to 1)ecome due, and 
shall make prompt return to the State Treasury of all such taxes col- 
lected." I n  this section the whole subject of bonds and shares of stock 
of any decedent holder is treated, and i t  i s  provided that such stocks 
and bonds are liable to the payment of the inheritance tax prior to any 
other creditor. I t  regulates the transfer of such stocks and bonds as 
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the property of the decedent to provide against fraud upon the State in  
the nonpayment of the tax thereon as the property of the owner. Did 
these stocks become the property of the stockholder and taxable only 
by his death? Stocks and bonds are liable for the debts of the owner, 
and are not liable for the debts of the corporation; if they are liable 
for inheritance taxes on the death of the owner, they are liable for the 
annual taxes for the support of the Government. The fanciful theory 
that investments in  stocks shall be exempt from taxation is contradicted 
by the very chapter in  which i t  is contained. 

Not only every office-holder, but every voter takes an oath to support 
and maintain the Constitution of the State. Such an open, not to say 
defiant, contradiction of this provision of the Constitution by the statute 
entitled the plaintiff, and all others of like mind, to place their com- 
plaint before the courts that i t  may be declared whether such exemption 
is valid or not. The great railroads are now maintaining in  the courts 
a complaint that they are taxed in  violation of the Constitution. Surely 
the plaintiff and those who concur with him have a right to place before 
the judicial tribunals of the State a like complaint that by this statute 
they have been overtaxed to threefold or more the former tax rate, and 
that this is caused by the exemption of this vast amount of the "canned 
wealth7' of the State, the money invested in stocks and bonds, which by 
this statute has been exempted from paying their fair share, or any 
share, of the burdens of carrying on the Government. 

The total valuation of all the real and personal property for the year 
1921 filed in the State Auditor's office is in round numbers $3,119 mil- 
lions. The estimate of the total valuation of stocks and bonds which 
are exempted from taxation is not returned to the Auditor's office, but we 
know from the official records of the U. S. Government that the corpora- 
tions in  this State, which are in number about 6,000, return as the 
valuation of their stock to the Federal Government on 4,300 of these 
corporations $932,000,000 for the past year. This is a matter of which 
we can take judicial notice. As the statute requires no corporations 
having less than $5,000 of stocks to make this return, and as the return 
omits not only all stocks in  corporations under $5,000, but there is no 
return made to the Government on the stocks held in this State issued by 
corporations outside of North Carolina, it is probably an under-estimate 
to say that all the untaxed stocks in this State will aggregate over fifteen 
hundred millions, or in  round numbers, nearly one-half of the amount 
of property listed for taxation. We know that the taxation on the listed 
property in  most of our cities averages $2.50 per $100. Putting the 
rate of taxation, State, county, and town, at  the low average of $1 per 
$100, it is very clear that the owners of stocks in  the State are illegally 
exempted annually from the payment of $15,000,000 of taxes. That 
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is to say, that they should pay that much if there was conformity with 
the Constitution, which requires that "Laws shall be passed taxing by 
uniform rule all moneys, credits, investments in  bonds, stocks, joint- 
stock companies, or otherwise, and all real and personal property, ac- 
cording to its true value in money." 

This amount, which should be paid by the owners of stocks in corpo- 
rations, is paid for them by adding i t  to the taxation cf those who are 
not wealthy enough to have idle capital to invest in stocks. 

I t  follows, therefore, that if all property were taxed as the Constitu- 
tion requires, "uwiformly, including investmmts in stocks and bonds," 
the rate of taxation from the realty, livestock, and othe* personal prop- 
erty, and others not wealthy enough to invest in stocks, would be reduced 
at least one-third. This would be accomplished simply by the owners 
of the bonds and stocks paying taxes thereon at the s,tme rate as the 
owners of other property. They would not pay $15,(100,000, for the 
total of taxpaying property being increased the rate wodd be decidedly 
lower. 

I n  this estimate omission has been made of the fact that the Consti- 
tution requires that bonds should be taxed, and while we have no data, 
such as returns of stocks which the Federal Government gives us, we 
know from high authority that throughout the country there is alto- 
gether fifty billions invested in bonds which are exempted from taxation. 
One-half of this fifty billions is stated to be the bonds of the Federal 
and State Government, which are exempted from taxation upon the 
ground that to some extent, at  least, their exemption frcm taxation is a 
collection of taxes at the source by the lower rate of interest. However, 
i t  may be as to the alleged financial reasons for exemptirg National and 
State bonds, there is no such ground for the exemption of the stocks or 
bonds of railroads, banks, cotton mills, water-power conipanies, tobacco 
companies, or any other corporations. They,pay, and should pay, on 
their property, but in doing so there is no reason why those to whom 
they sell their stocks, and whose money they haqe received in exchange, 
should be exempt from taxation 011 the stocks and bonds of these corpo- 
rations on which the owners receive dividends and interest, and not 
infrequently nontaxable stock dividends doubling and trebling their 
"ta.z-free" holdings. 

The Constitution forbids expressly the exemption of st x k s  and bonds, 
but it is clearly violated. There is no more reason tha;  the owners of 
the stocks which the corporations have sold to those who o m  them 
should be exempted from taxation than that their bonds or the indebted- 
ness by individuals should be exempt from taxation. .I certificate of 
stock in a corporation is simply an indebtedness on which the seller 
agrees to pay dividends in lieu of interest. On common stock, the rate 
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of the dividend is not fixed; on preferred stock there is a fixed rate, and 
stock differs in  no wise from bonds except that the owner of the stock in 
most companies is allowed to share in the election of officers, which is 
at  most mostly an illusory privilege, as all corporations are governed 
by those who arrange to control the majority of the stock. 

The provision that "all investments in bonds and stocks" shall be 
taxed by the same uniform rate as all other property was put into the 
Constitution as a guarantee that those not able to purchase stocks and 
bonds should not be over-taxed by the exemption of owners of stocks and 
bonds, who are, of all people, most able to pay taxes, but whose influence 
might procure exemption from taxation, as i t  has done, notwithstanding 
the constitutional guarantee against it. 

There is no question that has come up to this Court which is more 
entitled to a fair  and full consideration. I f  the railroads are entitled 
to have considered their claim for over-taxation, surely the masses of 
the people, those who, not owning exempted property, are paying the 
taxes which should be paid by the property illegally exempted, have the 
right to have their complaint considered and the Constitution enforced 
by holding invalid and illegal any tax levy that taxes them and exempts 
so large a body of idle wealth, the taxes on which are paid by those who 
do not have money to invest in such exempted property. 

Not only are the stocks of corporations of this State exempted, but 
the same chapter which levies the revenue, Laws 1921, ch. 34, sec. 3, 
provides that not only are individual stockholders in corporations in 
this State exempted from payment of taxes thereon, but the statute, 
Laws 1921, ch. 34, sec. 4, provides: "Nor shall any individual stock- 
holder of any foreign corporation be required to list or pay taxes on any 
share of its capital stock if two-thirds in value of its entire property is 
situated and taxed in the State of North Carolina, or if such corporation 
has tangible assets within this State assessed for taxation at  a value not 
exceeding the par value of the total stock owned by citizens of this State, 
and the said corporation pays franchise tax on its entire issue and out- 
standing capital stdck at  the same rate as   aid by domestic corpora- 
tions." 

I t  is to be noted that as to the franchise tax which is levied on corpo- 
rations for the privilege of doing business and which is analogous to 
license tax paid by lawyers, merchants, and all others for carrying on 
business, the franchise tax has been usually onetwenty-fifth of 1 per 
cent, and never over one-tenth of 1 per cent, which produces an insig- 
nificant amount. There is no reason, as this Court has often held, to 
grant an exemption to stockholders on this ground. 

I t  may be further noted that while there is an illusory provision that 
where the capital stock is more than the aggregate value of the property 
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of a corporation there shall be levied a tax on the excess of capital stock. 
Under this head there was assessed for taxation last year only the petty 
sum of 17 millions of capital stock, and the total taxes paid by individ- 
uals on stocks in this State was $25,000 on a true valuation of over 
$1,500,000,000, as above estimated. The taxes which ~~hould  have been 
paid by the owners of this vast body of "tax free" stocks was paid by 
those not able to invest in  stocks and bonds. 

I t  can be readily seen that upon a fair estimate of the stocks and bonds 
and other property illegally exempted from taxation there is approxi- 
mately at  least one-third in "tax-free" stocks, and adding "tax-free" 
bonds, more than one-half in value of the property in this State which 
pays no taxes whatever, though the Constitution requires expressly that 
this exempted property shall be taxed uniformly with other property. 
This exemption is of the property owned by the w e a l t h k t  section of the 
people with the result that it more than doubles the taxes upon the 
farmers and other real estate owners and the laborers and merchants 
and all others unable to spare surplus money to be inveirted in exempted 
stocks and bonds. 

From the adoption of the Constitution in 1868 down to 1887-20 
years-this constitutional provision that stocks and honds should be 
taxed uniformly with other property according to its true value was 
observed. I n  1887 two great railroads of this State were entirely 
exempt on all their property, which exemption was later declared illegal 
in 1892, and set aside by this Court in the well known case of R. R. v. 
Allsbrook, 110 N.  C., 137. Though in that case, as in thiji, i t  was claimed 
that they had enjoyed such exemption for so long a time that they were 
protected in  its continued enjoyment, the Court held that there was no 
statute of limitations that would protect an illegal exemption by lapse 
of time. This opinion of the Court, written by the llame hand that 
writes this, was carried to the United States Supreme Court and was 
affirmed in R. R. v. Allsbrook, 146 U. S., 279. There was in their case 
an express agreement claimed to have been made by the State in their 
charter for such exemption. This Court held that the Legislature had 
no power to grant such exemption. I n  their case, also there was not, 
as in this instance, an express provision to the contrary in the Constitu- 
tion which forbade the exemption of the owners of stockr~ from taxation. 

The corporations not foreseeing in 1887 that the Statv would enforce 
the taxation of their properties, and by the aid of other corporations, 
secured in addition to some extent the exemption from taxation of the 
stocks sold by them to investors. This enhanced the 3elling price of 
their stocks by making them much more desirable to investors. The 
great increase in the number of corporations, railroads, cotton mills, 
tobacco companies, and for other purposes lent force to the movement to 
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make all stocks more saleable by making them exempt from taxation. 
The thin edge of the wedge exempting any stocks from taxation intro- 
duced in 1887 was gradually made broader, until by the act of 1919 it 
was made to exempt the stocks of all corporations chartered in this 
State, or wherever two-thirds of its property, though chartered in other 
states, was taxed in this State. The result has been that though there 
is now one and a half billions of stocks owned in North Carolina, as 
above estimated, only $25,000 in taxes on stocks was last year paid into 
the State Treasury. On this billion and a half dollars in stocks, if taxed 
like other property, there should have been paid fifteen millions of 
dollars. 

Uniform taxation would not have placed, however, 15 million dollars 
taxation on this property, because by uniform taxation on all property 
alike the rate would have been largely reduced to all, to the immense 
relief of farmers and other owners of real estate. and all others who 
were unable to invest their money in "tax-free stocks and bonds." The 
taxation of property equally is the simplest justice which the plaintiffs 
and all other citizens are entitled to demand. and the failure to observe 
it is in direct violation of the obligation of every citizen to maintain 
and support a Constitution which guarantees equality and uniformity 
in the taxation of property. 

I n  reply to the above, the owners of these vast quantities of "tax-free" 
securities contend that to tax their stocks is double taxation. There is 
no requirment i n  the Constitution forbidding double taxation. The 
opinion-in-chief in this case admits this, and i t  has often been held, S. v. 
Wheeler, 141 N .  C., 775; Comrs. v. Tobacco CO., 116 N. C., 448. But 
there is a requirement forbidding the exemption of stocks and bonds. 
Connor and Cheshire on Cons., 263 (I), 267, 277, citing cases. 

But it is not true, either as a matter of fact or of law, that because the 
corporation pays tax on its property that i t  will be double taxation to 
tax the stocks and bonds which they have sold to other people, which 
have become the property of other people, and for which the corpora- 
tions have received full value. 

This matter has been often before this Court and before the Supreme 
Court of the United States, and in  every case, without exception, i t  has 
been held in  both courts that to tax the property of a corporation and 
to tax the purchasers of its stocks and bonds is not double taxation. 
Every court in  states whose Constitution, like ours, requires uniform 
taxation of property, has also held that to tax the stocks and bonds of 
corporations is not double taxation. I t  is not "double taxation7' to tax 
the shares in  the hands of the shareholders when taxes have been laid 
upon the tangible property and capital stock of the corporation itself. 
This plea is denied by all the courts, and is unfounded in fact and in 
justice. 
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A11 courts hold that the tangible property and capital stock and fran- 
chises of a corporation are taxable as its property; that a corporation 
is a distinct entity from the individual shareholder, and that the pay- 
ment of taxation by the corporation can furnish no claim for the exemp- 
tion of the stock in the hands of the stockholder. 

I t  is estimated, and probably justly, that more than h d f  the wealth in 
the United States is either owned by corporations or is invested in their 
bonds and stocks. The latter is idle capital, whose owners do nothing 
for the public welfare, but simply live on that which comes to them 
without effort as coupon clippers or dividend drawers. Mr. McAdoo, 
late Secretary of the United States Treasury, has said, that indeed they 
"should pay a far higher rate of taxation than any other class in  the 
community, since they do less for the public, welfare." 

The propaganda for their total exemption from taxation has been so 
widespread and persistent, and the end sought is so unjust and dangerous 
to the foundations of society, that i t  will not be amiss to set out at some 
length what the courts have all said as to the wholly unfc~unded hypothe- 
sis that to tax shares in the hands of shareholders is  "double taxation," 
and therefore unconstitutional. 

The courts all hold that the taxation of stocks in tke hands of the 
owner is not "double taxation,') simply because the corporation itself is 
taxed, and even if it were, i t  would not be unconstitutional. 

I n  Pullem v. Corporation Commission, 152 N. C., 55:3, Manning, J., 
for the Court said: "It is likewise well settled by the language of our 
State Constitution, by many decisions of this Court and of the Supreme 
Court of the United States, and is now generally accepted law, that the 
property of a shareholder of a corporation in its shares of stock is a 
separate and distinct species of property from the property, whether 
real, personal, or mixed, held and owned by the corporation itself as a 
legal entity. I t  would be useless to cite authority to support a propo- 
sition so well established and generally accepted." 

Brown, J., in the same case, concurring, says, at  p. ti62: "I agree, 
also, that i t  is well settled that the shares of stock in any corporation, 
when owned by individuals, are separate and distinct prclperty from the 
assets of the corporation and may be taxed as such." 

I n  the same case Hoke, J., 152 N.  C., at  p. 582, says, quoting from 
Bank v. Tennessee, 161 U. S., 146: "The capital stock of a corporation 
and the shares into which such stock may be divided and held by 
individual shareholders are two distinct pieces of property. The capital 
stock and the shares of stock in the hands of the shareholders may both 
be taxed, and i t  is not double taxat im.  V a n  Allen v. Assessors, 70 
U. S. (3  Wall), 573; People v. Comrs., 71 U. S. (3 Wall), 244, cited in 
Farr ingtm v. Tern. ,  95 U. S., 687. This statement has been reiterated 
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many times in various decisions by this Court, and is not now disputed 
by any one.)) 

A later case, Brown v .  Jackson, 179 N. C., 363-371 (1920)) cites and 
approves the above cases. 

The above decisions of this State and of the United States Supreme 
Court are uniform, and without variation or shadow of turning, to the 
effect that the shares of stock in the hands of the stockholders are sepa- 
rate and distinct from the tangible property, the franchises and capital 
stock of the corporation, and that it is not double taxation to tax the 
shares in  the hands of the stockholders and also to tax the franchises, 
capital stock, and other property of the corporation. These decisions 
should be the end of the controversy. 

But there are many decisions in other courts to precisely the same 
effect. 

I n  our own Court are many other cases. I n  Comrs, v. Tobacco Co., 
116 N. C., 446, this Court held, in accordance with the decision ren- 
dered by Chief Justice Smith  in Be10 v. Comrs., 82 N.  C., 415; 33 Am. 
Rep., 668, and by Ashe, J., in  W w t h  v. R. R., 89 N. C., 305, and indeed, 
in accordance with all legal authorities and text-books, as follows: "AS 
to corporations, by all the authorities, i t  is in  the power of the Legisla- 
ture to lay the following.taxes, two or more of them in its discretion at  
the same time: (1) To tax the franchise (including in this the power 
to tax also the corporate dividend) ; (2)  the capital stock; (3) the real 
and personal property of the corporation. This tax is imperative and 
not discretionary under the ad valorem feature of the Constitution. 
(4) The shares of stock in the hands of the stockholder. This is also 
imperative and. not discretionary." This last, of course, is due by the 
owner thereof, the stockholder. 

I t  is further said in  the same case, on the identical point presented 
here, as follows: "The capital stock belongs to the corporation. The 
shares or certificates of stock are entirely a different matter. They 
belong to the shareholders individually, and under the Constitution must 
be taxed ad valorem like other 'property belonging to the holder, inde- 
pendently of the taxation upon the corporation, its franchises,' " etc. 

This case has been cited with approval: Comrs. v. S. S .  Co., 128 
N. C., 559; Lacy v .  Packing Co., 134 N.  C., 571; Land Co. v. Smith,  
151 N. C., 72; Pullm v.  Corpmation Comm&sim, 152 N. C., 554; 58 
L. R. A,, 590, 594, 601, note; 60 L. R. A., 367, note. 

The corporations are further discriminated in  favor of by the provi- 
sion at  bottom of page 148, Laws 1921, that if  they hold stock in  other 
corporations (paying the small "excess capital" tax) they shall not pay 
taxes upon the money invested in  such other corporations. When the 
American Tobacco Company was dissolved i t  appeared that that com- 
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pany held controlling stock in 65 subordinate companies as tributaries 
or aliases, under which to do their style of business. 

There is also a provision in the Laws of 1921, p. 148, not far  from 
the bottom, that corporations paying this tax on the small part of the 
capital known as "excess capital stock" (and amounting in  the whole 
State to almost nothing), "shall not be required to pay tax on the mort- 
gages, bonds, other securities and credits owned by them1'-though every 
one else must do so. 

Then there is a further provision, which secures srlfety even from 
public cr'iticism, that the Public Treasurer and the State Tax Commis- 
sion shall not allow the tax  returns o f  the corporatiom to  be examined, 
Laws 1921, top of p. 251, and prescribes a penalty of $1,000, one year's 
imprisonment, and dismissal from office for any one giv ng information. 
This enables them t o  do anything and deny everything! 

The banks, which formerly mere taxed in the manler provided in 
Revisal, 5267 and 5268, have now "received theirs," as can be found by 
reference to Laws 1921; p, 248. Thus everybody who could foresee the 
coming and necessary increase of taxation has "gotten under shelter" 
except only those who create the wealth of the State, or who by their 
own efforts, manual or mental, earn the incomes which they receive. 

To  this may be added that while the constitutional amendment of 
1920 provides that "incomes from property already taxed may be taxed," 
by recent legislation (Laws 1921, ch. 34, sec. 306 (5),  page 210) : 
"Dividends from stock in  any corporation, the income of which shall 
have been assessed and the tax or such income paid by the corporation" 
shall not be taxed! That is, not only the money invested in  "stock" by 
individuals and others (amounting i n  this State probably to fifteen hun- 
dred million dollars) is absolutely exempted from taxation in defiance 
of the constitutional provision, Article V, section 3, that "all stocks" 
and other personal property shall be taxed, but i t  is now further pro- 
vided that the income or dividends received by the s tdho lders ,  and 
which is paid into their pockets from such stock is exempt from taxation 
in  spite of the recent amendment that "incomes derived from property 
taxed" (even if the stock had been the property of the co~poration) shall 
be taxed. And i t  is further provided by a more recent act, Special 
Session 1921, p. 152, that banking corporations may deduct from taxa- 
tion 5 per cent of their surplus and undivided profits, besides, also, the 
total amount of the surplus and undivided profits invested in State or 
United States bonds, or the bonds of the Federal Farm Loan Banks and 
Joint-stock Land Banks. 

I n  the very recent case of Brown. v. Jackson, 179 N. C., 363, it was 
held that the stock of the Atlantic Coast Line Railroad Company was 
taxable in  the hands of the shareholders, and is  not exempt from taxa- 
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tion like other stocks. This seems to have had very small enforcement, 
or there is much less of this stock owned in the State than is generally 
supposed, for as it appears from the State Auditor's report, the entire 
sum derived from taxes on stocks of all kinds in this State last year is 
reported as $25,000. 

I n  Be10 v. Comrs., 82 N .  C., 415, Chief Justice Smith  held that a tax 
upon the shares of stock in the hands of stockholders was imperative and 
not discrctionary, in  addition to the tax upon the real and personal 
property of the corporation, which was also imperative and not d k c r e  
tionary. That decision stands unquestioned in our Reports, and has 
been reiterated and approved by Ashe, J., in Worth v. R. R., 89 N. C., 
305, and in every case since. 

I t  is further said in Comrs. v .  Tobacco Co., 116 N.  C., 446, on the 
identical point presented here, as follows: "Originally the tax upon 
the shares of stock was collected of the individual shareholders at  their 
several places of residence. Buie v. Comrs., 79 N.  C., 267. But under 
that method many shares failed to be listed for taxation. Besides, the 
shares of nonresident owners, except those of national banks, escaped 
taxation in  this State under the ruling in R. R. v. Comrs., 91 N .  C., 454. 
To remedy this, the provision was passed which, in  sec. 14, ch. 296, 
Laws 1893 (which has been substantially renacted at  every session of 
the Legislature since), requires the list of shares to be given in  by the 
proper officer of the corporation, which shall pay the same in  behalf of 
the shareholders. This does not affect the liability of the shares to tax 
as the property of the shareholders, but is simply for the convenience 
of the State in  collecting the tax. The effect is merely to change the 
situs of the shares for taxation from the residence of the owner to the 
locality where the chief office of the corporation is situated, as was held 
in Wiley v. Comrs., 111 N.  C., 397. I t  simply extends to the collection 
of taxes due by shareholders in other corporations the mode of collec- 
tion already in  force as to shareholders in national banks." But it 
should be noted that this .is now changed to a total exemption of the 
owner of stock from all taxa t im thereon. 

That opinion further said: "The capital stock belongs to the corpo- 
ration. The shares or certificates of stock are entirely a different 
matter. They belong to the shareholders individually, and under the 
Constitution must be taxed ad valorem like other 'property belonging 
to the holder, independently of the taxation upon the corporation, its 
franchises, etc.' 

To the same effect are the decisions throughout the country, which 
can be found grouped in  the elaborate notes to State Board v. Cog& 
(Ill.), 58 L. R. A., 513-618, which cite the above case a t  pp. 590, 594, 
601. On p. 594 i t  quotes from Chief Justice Waite, in  Tmn. v. Whi t -  
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worth, 117 U. S., 129, as follows: "In corporations four elements of 
taxable value are sometimes found: (1) franchises; ( 2 )  capital stock 
in  the hands of the corporation; (3) corporate property ; and (4) shares 
of the capital stock in the hands of t7~e individual stockholders." 

The Constitution of this State, Article Q, section 3, 3pecifies the only 
property which may be exempted from taxation, and in  i t  there is no 
authority to the Legislature to exempt the owners of the 'stocks' and 
'bonds' of any corporation from payment of taxes upon the true value 
thereof because the corporation has paid taxes (as it rightly should do) 
upon its own property, nor for any other reason. I n  that same article, 
section 5 ,  there is authority to exempt "wearing apparel, arms for 
muster, household and kitchen furniture, and mechanical and agricul- 
tural implements of mechanics and farmers, libraries, and scientific 
instruments, or any other personal property, to a value not exceeding 
$300." But the State has felt so poor that every farmer and mechanic 
for more than 50 years has been required to pay taxes on his clothing 
for his family, his household and kitchen furniture, his blacksmith's 
and farming tools and plows "above $25," until, the matter being called 
to the attention of the Legislature (see concurring opini'm in  this Court, 
Wagstaff v. Highway Commission, 177 N.  C., at  bottom of page 360), 
this exemption was raised to $300 for the first time by the Legislature 
of 1919. 

Those who labor and toil have been required to pay taxes on every- 
thing above $25-on their pots and pans, the washing t~ b of the washer- 
woman, the farmer on his plows, the blacksmith on his tools, and every 
one on everything above $25. The Tax Commission now contends that 
the Legislature, contrary to the equality of taxation, required alike by 
the Constitution and by justice, had power to exempt, and has exempted, 
the investment of fifteen hundred millions of the best property in  the 
State, the stock of its most prosperous corporations, from paying any 
share of the burden of maintaining the Government uider  which they 
live, and thus made it nontaxable, though this Court and the United 
States Supreme Court have held that the property of the corporation 
itself could not be exempted from taxation by the act of the Legislature. 
R. R. v.  Albbrook, 110 N. C., 137, affirmed on writ of (error, 146 U. S., 
279. 

I t  is a maxim of the law, as well as of political ecmomy, that the 
"power to tax is the power to destroy," and there is no power more 
deadly to the prosperity of a people than to increase taxation on those 
of small means, and who by their labor and their efforts earn a bare 
living, while wholly exempting stocks issued and sold by the wealthy 
and powerful corporations, the just share of taxation on the purchasers 
of which must thus be paid by the class that is less wealthy and in- 
fluential. 
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The owner of a note for money loaned a neighbor is taxed, while the 
borrower is taxed also on the land mortgaged to secure the loan. They 
are not corporations, endowed with special privileges. 

The decisions from the U. S. Supreme Court are uniform, like our 
decisions, on this point. I n  V a n  Allen v. Assessors, 70 U. S. (3 Wall.), 
573, 583, and 584, it is said: "The tax on shares i~ not a tax on the 
capital of the bank. The corporation is the legal owner of all the 
property of the bank, real and personal; and within the powers con- 
ferred upon it by the charter, and for the purposes for which it was 
created, can deal with corporate property as absolutely as a private 
individual can deal with his own, . . . the interest of the share- 
holder entitles him to participate in the net profits earned by the bank 
in the employment of his capital, during the existence of its charter, in 
proportion to the number of his shares; and upon its dissolution or 
termination, to his proportion of the property that may remain, of the 
corporation, after the payment of its debts. This is a distinct, inde- 
pmdent interest or property, held by the shareholder like any other 
property that may belong to him." This is quoted verbatim and ap- 
proved. People v. Comrs., 71 U. S., at p. 258, the Court saying, "And 
we add, of course, is subject to like taxation." 

And in Tennessee v. Whitwmth,  117 U.  S., 129, at p. 136, Mr. Chief 
Justice Waite, in delivering the opinion of the Court, says: '(In corpo- 
rations four elements of taxable value are sometimes found. First, the 
franchise; second, the capital stock in the ha& of the corporation; 
third, the corporate property; and fourth, the shares of capital stock in 
the hands of the individual stockholders." 

I n  Bank v. Temessee, 161 U. S., 146, the Court says: "The capital 
stock of a corporation and the shares into which such stock may be 
divided and held by individual shareholders may both be taxed, and it 
is not double taxatim," citing V a n  Allen v. Assessors, 70 U. S. ( 3  Wall.), 
573; People v. Comrs., 71 U. S. (3 Wall.), 244, already cited in Far- 
rington v. Temessee, 95 U. S., 687. 

I n  New Orleans v. Houston, 205 U. S., 395, Mr. Justice Matthews 
said, speaking for the Court : "It is well settled by the decisions of this 
Court that the property of shareholders in their shares, and the property 
of the corporation in  its capital stock, are d k t k t  property intermts, 
and, where that is the legislative intent clearly expressed, that both may 
be taxed," as in the Constitution of North Carolina. This doctrine is 
fully recognized in Union Refrigerator T r k t  Co. v. Kentucky, 199 
U. S., 194, and in many other cases. There are sound reasons for it in 
public policy. 

I n  a more recent case, Hawley v. Maldm, 232 U. S., 1 (October, 
1913), the Court says: "The property of shareholders in their respective 
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shares is distinct from the corporate property, franchises, and capital 
stock of the corporation itself, and may be separately tazed." I t  also 
quotes with approval Corry v. Baltinzore, 196 U. S., 496, that "A state 
has the undoubted right in creating corporations, to provide for the 
taxation in that State of all their shares, whether owned by residents or 
nonresidents." 

These uniform decisions by the U. S. Supreme Court and by our own 
Court-for there is no decision to the contrary-are sufficient, but we 
may add the following to the same purport from tho3e States, whose 
Constitution, like ours, require uniformity and equalit51 in the taxation 
of property. 

Alabama: I n  Bank v. Hewitt, 112 Alabama, 553, it is said: "The 
question has been fully considered and settled that the ownership of 
land by a corporation is entirely separate from the ownership by share- 
holders of stock in the corporation. The former is realty, the latter is 
personalty under all circumstances. The corporation acting through 
the power conferred by its charter. the shareholder dis~cses  of his shares 
as he does of any other property he may own. T h e  property of each is 
subject to taxation, without regard to the other. The one may become 
insolvent, while the other is entirely solvent. A private corporation, 
like an individual, may invest its money in nontaxable property. When 
i t  does so, the property remains subject to taxation. De~jty on Taxation, 
330; ibid., 371 ; Maguire v. Board of Revewe ,  71 Ala., 401; V a n  Allen 
v. The Assessvrs, 70 U. S. ( 3  Wall.), 583. Many authorities might be 
cited to the proposition." 

Georgia: In  125 Georgia, 595 (1906), i t  is said: "It  would be more 
than idle to contend in  this day that one who owns shares of stock in  a 
corporation is not the owner of property. I t  is true the value of the 
property depends largely, if not entirely, upon a fiction of the law. But 
every holder of a share of stock in any corporation is a property owner. 
Shares of stock are bought and sold. They are bequeathed to legatees 
and descend to heirs. The Legislature may have even the right under 
our Constitution to declare that the situs for taxation of shares of 
foreign stock held by a resident of Georgia is not in  Georgia, but they 
clearly have the power to declare that shares of such stock have a situs 
for taxation in this State. The General Assemblv has so declared. and 
residents in  this State who own this class of property m m t  bear the same 
burden of taxation as is required of owners of other Lint& of propmty." 

I l l inoh: I n  Bank v. Kinsella, 201 Illinois, 31 (1903)) the Court 
says: "The taxing of tangible property to the corporation and of the 
shares of stock to the holders thereof is not double taxatim," quoting 
from Banking Co. v. Parks, 88 Illinois, 173, as follows: "This Court 
has repeated$ held that the tangible property of a corp~wation and the 
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shares of stock are separate and distinct kinds of property under differ- 
ent ownemhip; the first named being the property of the corporation, 
and the last named is the property of the individual stockholders, both 
of which, under the provisions of the revenue law, being subject to 
taxation." I t  also quotes Porter v. R. R., 76 Illinois, 561, and subse- 
quent cases, and the U. S. Supreme Court, in Minot v. R. R., 18 Wall., 
206, and Taylor v. Secor, 69 U. S. (2  Otto), 575, and other cases, as 
follows: "These cases hold that such taxation is neither double nor 
unconstitutional; that the property of different ownerships must be 
taxed by the municipalities from which they derive their powers and 
franchises." I t  further quotes, in  Trust Co. v. Lander, as follows: 
('A state has a power to tax both the capital and shares of a corporation, 
unless prohibited by its Constitution, and to do so would not be double 
taxation." And further quotes several authorities that '(The capital 
stock of a corporation and the shares into which such shares are divided 
and held by individual shareholders are two distinct pieces of property. 
The capital stock and the shares of stock in  the hands of shareholders 
may both be taxed, and it is not double taxation." Among the many 
cases cited for this proposition is V a n  Allen v. Assessors, 70 U. S., 573. 

Indiana: I n  Building Co. v. Board, 30 Indiana App., 13, i t  is said 
that the assessment of taxes upon the company for money loaned arising 
from interest and premium does not amount to double taxation on the 
grounds that the stockholders are assessed on their shares since their 
shares are assessable against the stockholders, citing, on p. 21, several 
cases from the Indiana Supreme Court. 

Iowa: I n  Judy v. Beckwith, 137 Iowa (1908), 30, the Court says: 
((A shareholder and the corporation are two distinct persons, their rights 
and interests with relations to the property and business are distinct 
and separable. The corporation is the sole owner of such property, 
while the shares of the capital stock simply entitles the holder to demand 
Ilis just proportion of the dividends, and when the corporation is dis- 
solved, to also demand his like proportion of the remnant of assets." 
Then, after citing authorities that the owner of the stock can bring an 
action to recover them, and that on his death it is distributed to his 
heirs, the Court adds: "Such shares being personalty, representing 
valuable rights personal to the owner, no good reason can be assigned 
why they should not be governed by the usual rule, which makes such 
property taxable at  the owner's domicile. With but very little discord 
in the cases, save as objection has been occasionally made in  academic 
discussions, such taxation is upheld by all the courts," citing numerous 
authorities from many states. I t  is further said (P. 35) : "Capital 
stock a d  shares of capital stock represent different property rights, one 
belonging to the corporation and the other to the shareholders, and both 
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may be tax& w i t b u t  violation of awy eatabZ.ishad principle of law," 
citing a long list of cases from several states, among others, Belo v. 
Comrs., 82 N. C., 415, and Shelby Co. v. Bank, 161 U. S., 149. 

I n  Head v. Bcxird, 170 Iowa, 306 (1915), the Court held, citing U. S. 
authorities, B a d  v. Des M&a,  205 U. S., 516, particularly, that 
"Shares in corporations are property entirely distinct and independent 
from the property of the corporation. T h e  tax on a n  individual in 
respect to his shara in the corporatiwn is not regarded as a tax as upon 
the corporation itself." 

Kansas: I n  Bank v. Moon, Kansas (1918)) the Court held: "The 
distinction betwem the class of property known as shares of stock and 
the class of property owned by the corporation called cqjital stoclc, and 
sometimes called capital, has always been recognized a:nd enforced by 
the Supreme Court of the United States. I ts  decisions aire authoritative 
because of the legislative purpose to conform the tax law to the require- 
ments of the Federal law. A s p e c i m  argument frequently advanced 
is that the shares of stock represent the capital stock, which in turn 
represents the property of the corporation, so that a tax return of shares 
by the stockholders, or the corporation for them, and a return of capital 
stock or property by the corporation, accomplish the same end, but by 
different methods. The fallacy of ,this argument is c!xposed by the 
decision in People v. C m r s . ,  71 U. S. ( 4  Wall.), 244." !rhe Court then 
quotes from the several cases from the U. S. Supreme Court above 
set out. 

Kentucky: I n  Franklin Co. v .  Bank, 87 Kentucky, :382, i t  is said: 
('The capital stock of a bank and the shares of capital are distinct things, 
and both may be taxed. So, also, the franchise, the surplus earnings, 
and the real estate are things distinct from the capital sl;ock, and from 
each other, and the State may tax the bank under each of these heads 
without imposing double taxation." The Court says: "It may be 
regarded as settled by the current of authority, and for the purpose of 
this investigation we will concede that it is so settled, tha-: the appellee's 
capital stock and the shares of its stock are distinct things. That the 
capital stock is the money authorized to be paid in, and actually paid 
in, as the basis of the business of the bank, and the means of conducting 
its operations. The corporation cannot increase or diminish this capital 
stock without express authority to do so; for the reason that it consti- 
tutes a trust fund which is held by the appellee as trustee, first, for the 
purpose of meeting and making good its liabilities; second, after dis- 
charging its obligations for the benefit of its  stockholder:^. The shares 
of the capital stock are represented by certificates. Each holder is a 
beneficiary to the extent of his ownership. But he can-not control or 
withdraw a dollar of the principal; that must remain as the basis of 
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the corporation's business operation. The shareholder is entitled only 
to share in the profits. So, the capital stock and the shares of the 
capital stock are distinct things, and both may be taxed. So, also, the 
f r a n c h i s e t h e  right of the corporation to exercise its powers in  the 
proseoution of its business as a distinct right from its capital stock- 
may be taxed. So, also, its surplus earnings, being distinct from its 
capital stock, may be taxed. So, also, its real estate, if it does not repre- 
sent its capital stock, but only its earnings, which are not a part of its 
capital stock, may be taxed. Angel1 and Ames on Corporations, secs. 
556, 55'7; Bradley v. People ( 4  Wall.), 459; National Badc v .  Common- 
wealth (9 Wall.), 353." 

Massachusetts: I n  Hawley v. Malden, 204 Mass., 104, the Court 
held, quoting New Orleans v. Houston, 119 U. S., 277, and other U. S. 
decisions: "It is well settled by the decisions of this Court that the 
property of the shareholders and the property of corporations in its 
capital stock, are distinct property interests, and where that legislative 
intent is clearly expressed both may be taxed," adding as citations 
Transient Co. v. Kentucky, 199 U. S., 194, and many other cases, and 
adding: "There are sound reasons for i t  in  public policy." This case 
itself was affirmed on writ of error by U. S. Supreme Court, 232 U. S., 1. 

I n  Loring v. Beverly, 222 Xass. (1916), 332, it is said, citing the 
above case: "Shares of stock are property distinct in kind from the 
capital, franchise or other property of a corporation. Taxation upon 
one or all of these elements of property of the corporation does not 
prevent taxation upon the shares of stock as the property of the owner 
at his domicile." 

New Jersey: I n  State v. Branin, 23 N .  J .  L., 484, the Court held: 
'(The stock of incorporated banks, although the bank pays a tax on its 
capital, may be taxed in the hands of stockholders if authorized by the 
Legislature." I n  that State the Constitution does not require, as here, 
the equal and uniform taxation of all property, including "investments 
in bonds and stocks." 

Ohio: I n  Bradley v. Bauder, 36 Ohio State, 35, the Court says: 
"The argument is that the capital of the corporation is invested in 
property which is taxed in the name of the corporation, and that the 
shares in the capital stock, when owned by individuals, only represent 
proportions in the ownership of such property, and hence, to tax the 
shares is another mode of taxing the property of the corporation, and 
that a tax upon both, although the tax upon one is imposed by another 
State, violates the rule or principle of equality established by the Con- 
stitution. This argument, however plausible i t  seems, has nevw met 
with favor from the courts. Double taxation, in a legal sense, does not 
exist, unless the double tax is levied upon the same property within the 
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same jurisdiction. Here the property owned by the plaintiffs .Is not 
only not the same as that owned by the corporation, but its situs, so fa r  
as shares of stock are capable of one, is in  a difment SILate." 

Tennmsee: I n  State v. Bank, 95 Tennessee, 221, the Court "reaffirms 
that taxation of capttal stock to the corporation, and of the shares of 
stock to i t s  stockholders is not double taxation. Capital stock and 
shares of stock are separate and distinct property intwests and form 
separate and distinct subjects for taxation,'' citing numerous cases. 
The capital of a corporation, whatever invested in, and the individual 
shares of stock, are distinct species of property. Favington v. Te7t 
nessee, 95 U. S., 679. The owner of a share of stock c~wns no part of 
the capital of the company. Watson v. Spratley, 10 Exch., 256. The  
corporation is its sole owner, holding the same, i t  is true, i n  trust, for 
the purpose for which the corporation was created, and upon its winding 
up, for the benefit of creditors and shareholders. The ownership of a 
share of stock, so far  as the property of the corporation is concerned, is 
but the ownership of the right to participate, from time to time, in the 
net profits of the business, and upon the dissolution of the corporation 
to a proportion of the assets after the payment of the corporate debts. 
I t  is personal property, which, upon the death of the owner, goes to his 
administrator, although the entire capital of the corporation may con- 
sist of real estate. The owner may sell or dispose of his stock a t  
pleasure, and, in so doing, works no change or modification in  the title 
to the corporate property." 

Virginia: I n  Commonwealth v. Charlottemille, 90 Virginia, 190, the 
Court quotes with approval and reaffirms the proposition laid down in 
Bank v. Richmond, 79 Virginia, 113, as follows: "The capital stock 
and the shares of capital stock are distinct things, the former belonging 
to the corporation and the latter to individuals. Both may be taxed, 
and it is not double taxatiom." At that time the Constitution of Vir- 
ginia, like ours, required uniformity in  taxation, but a t  tL eir Convention 
in  1900 that provision was struck out. I n  this State it has simply been 
ignored. 

That Court, citing cases, added: "The two are very different things. 
The capital or capital stock belongs to the corporation the shares to 
individuals, and being different property interests, and consequently 
distinct subjects of taxation, the better opinion is that taxing both is 
not double taxation. Burroughs, Taxation, 170; Bank v. Richmond, 79 
Va., 113; Farrington v. Tennessee, 95 U. S., 679." 

Washington: I n  Bank v. Pierce Go., 20 Wash., 683, the Court holds, 
citing Van Allen v. Assessors, and othm U. S. decisions, that "the tax 
on the shares is not a tax on the capital of a bank. The corporation is 
legal owner of all the property of the bank, real and personal; and 
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within the powers conferred upon i t  by the charter, and for the purpose 
for which i t  was created can deal with the corporate property as abso- 
lutely as a private individual can deal with his own." 

SUMMARY 

I t  appears clearly from the above authorities that it is held uniformly 
always and everywhere-ubique, semper et eadem-that the stock in the 
hands of shareholders is his individual property, and that the capital 
stock, franchises, and tangible property of the corporation are its prop- 
erty, that there is a distinct ownership by the two parties of a separate 
and distinct species of property, and that the taxation of one does not 
exempt the property of the other from taxation. The cases say the 
opposite contention is "specious." 

I t  also appears that in all cases where the Constitution, as in this 
State, requires that all property, real and personal, shall be taxed, it is 
ur,constitutional to exempt the shares of the stocklzolders from taxation 
upon the ground that the property of the corporation, whether capital 
stock, franchises, or tangible property, is taxed. 

There are some states in  which the requirement of the Constitution 
of North Carolina and of some other states that there shall be "uniform 
taxation of all property," and that "all moneys, investments in bonds, 
stocks, etc., shall be taxed uniformly" does not appear. I n  those states 
i t  is held to be discretionary what property shall be taxed. But, in all 
others, the shares in the hands of the stockholders are required to be 
taxed, and to refrain from doing so is a clear evasion of an imperative 
constitutional duty, which was imposed for the protection of those who 
might not have idle money to invest in stocks and other securities. 

But the defendants claim that the Court is without authority to issue 
a mandamus to the Corporation Commission to levy the tax. Every 
citizen is entitled to have the Court pass upon his claim that the taxes 
imposed by any statute, or even which is likely to be imposed, shall be 
declared illegal by the courts if contrary to the constitutional protection. 
This is constantly done when injunctions are sought against issuance 
of bonds, and formerly, when there was a provision requiring equation 
between the taxes on the poll and taxes on the property, this Court 
repeatedly held statutes laying taxation without observing this equation 
to be invalid. 

This prohibition of the exemption of investments in stocks and bonds 
is in section 3 of Article V. Section 1 of that same article required, 
until recently amended, that there should he an equation in  the statute 
levying taxes between the tax on property and the tax on polls, and as 
to that i t  has been repeatedly held that when that requirement was not 
observed the statute levying the tax issue was void. R. R. v. Comrs., 
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148 N. C., 220; French v. Cows.,  74 N. C., 692; TmtZl v. Comrs., 72 
N. C., 388; Mauney v. Comrs., 71 N. C., 486. I n  Bocrrd of Education 
v. Cmrs. ,  137 N. C., 310, and in Jones v. Cmrs. ,  107 TJ. C., 248, i t  was 
held that the observance of this qua t ion  was absolutely necessary to the 
validity of all revenue or taxing laws, providing for the ordinary and 
necessary expenses of the Government, and that an act levying a tax, or 
making, repairing, or keeping up the public roads of a county exempting 
polls from taxation was unconstitutional. 15'. v. Godwin, 123 N. C., 697. 
And there are many others holding that the non-obgervance of this 
requirement in section 1 renders the taxing law invalid i n  toto. This 
provision in  section 3 of the same article must, therefore, be void if 
the requirement that all property, including '(investment in  stocks and 
bonds," shall be taxed equally and uniformly is disregarded. 

Indeed, in  R. R. v. Cmrs. ,  148 N. C., 220, i t  was held by Connor, J. 
(now the distinguished judge of the Federal Court ir  Eastern North 
Carolina), speaking for a unanimous Court, three of whom (Judges 
Walker, Hoke, and the writer) are still on this bench, that a mandamus 
could issue to compel the commissioners to place the omitted items 
necessary to comply with the equation of taxation upon the tax list. 
This case has been repeatedly cited and approved sincs by this Court. 
See the numerous cases cited thereto in  the Anno. Ed. Among other 
cases citing and approving that case was the opinion in the same volume, 
Perry v. Comrs., 148 N. C., 521, by Hoke, J., also speaking for a unani- 
mous Court. The cases holding that the revenue act was void if i t  
disregarded section 1 of this Article V of the Constitut Lon, and holding 
that a mandamus could issue were to enforce this provision in order to 
lighten the tax on property by observing the requirement to levy a tax 
upon the polls. 

I n  this case, the plaintiffs are seeking under section 3 of the same 
article to require the lightening of the burdens upon the property of 
nonstockholders by placing upon the tax list (or holding void an act 
which does not do so) an immensely greater relief by taxing investments 
in  stocks as required by section 3 of the same article. I f ,  as the above 
cases hold, i t  was invalid to omit the levy of a poll tax because this made 
somewhat heavier the tax on property, for a stronger reason i t  is neces- 
sary to require fifteen hundred millions of money. invested (whatever 
the sum is, i t  is very large) in the best propwty of the State to be placed 
on the tax list, that this equality and uniformity in  taxation of all prop- 
erty may be observed, which the Constitution requires. 

For a stronger reason, when the taxes laid upon that large portion of 
our people who own no stocks in  corporations is greatly increased, being 
probably double or more than i t  should be by reason of the fact that the 
investments by the wealthy of their funds in so-called "tax-free stocks" 
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have exempted them from all the burdens of the Government, the Court 
should declare the illegality of such exemption. The mere formality, 
even if i t  were erroneous, that the complainant taxpayers here ask for 
relief by manclamus cannot vitiate the right of the plaintiffs to have a 
proper judgment, declaring the statute invalid, as has been so often done 
in other instances. 

I t  has been over and over again held by this Court that the form of 
the prayer of relief is immaterial; and, indeed, if there were no prayer 
at  all for relief i t  would not be a defect, but "the party can obtain any 
relief to which the facts alleged entitled him." McCulloclc v. R. R., 146 
N. C., 316, and some 50 cases since, many of which are cited in C. S., 
506 (3) ,  and many others, with which all lawyers are familiar. 

The complaint which is made in this proceeding is based upon the 
soundest principles of justice, and upon the clear and unmistakable 
language of the Constitution, which requires that "investments in stocks 
and bonds" shall be taxed uniformly with other property, and it is not 
denied, and cannot be denied, that a vast sum, if not fully a billion and 
a half, of money is invested in stocks, owned by the influential classes, 
and is absolutely exempt from all taxation, and thereby the taxation 
of all others is probably doubled. These latter are those who pay 
double taxation, for they not only pay taxes on their own property, 
assessed often at a high figure, but they pay the taxes which ought to be 
paid by the owners of "investments in  stocks and bonds," as is explicitly 
required by the Constitution. 

This provision of the Constitution is relied upon by the plaintiffs as 
a shield against the continuance of this discrimination, and this action 
is brought in accordance with numberless precedents adjudging invalid 
statutes authorizing issuance of bonds, and which invalidated statutes 
levying taxation in  disregard of the equation between the property and 
the poll tax, and in divers other cases. A statute which exempts so large 
a part of the property of the State from all taxation with the result of 
doubly taxing those who do not own stocks in corporations, the plaintiffs 
claim, should therefore be declared illegal. 

The plaintiffs claim that the illegally exempted stocks should pay 
fifteen million dollars city, county, and State taxes annually. I t  may be 
more or less than that sum. An exact knowledge of the amount cannot 
be ascertained until this exempted property is placed upon the tax list, 
like real estate and other property, as the Constitution plainly requires. 
Until then, only an estimate can be made, for the statute above quoted 
makes i t  punishable, with penalty of $1,000, a year's imprisonment, and 
dismissal from office to give information on the subject from the corpo- 
ration reports. Laws 1921, ch. 34, sec. 805 (2),  p. 222. The corpora- 
tions offering for sale "tax-free" securities are well protected. 
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I t  is quite certain that less than 3 per cent of the people of this State 
are "stockholders." Yet they have this immense aggxgation of prop- 
erty exempted from taxation, and the taxes which they should pay 
thereon are collected out of the other 97 per cent of the population, who 
are unable to secure any exemption of their property. 

The piaintiffs have asked for a madamus against the Tax Commis- 
sion and the Tax Commissioner to place this omitted property upon the 
tax list. The U. S. District and Circuit Courts of Appeal and the 
Supreme Court of the United States have held that a mandamus will 
lie at  the instance of a private creditor to force tax assessors to put 
property on their books, increase their assessed value, and do such other 
things as may be necessary to bring the property upon the tax list that 
taxes may be collected thereon to pay judgments of the courts or bonded 
indebtedness, notwithstanding, as i n  the well known case of Carteret 
County of this State, there may be express legislation forbidding the 
tax assessors to do so. 

I f  the courts are sufficiently jealous of the rights of private creditors 
and bondholders to issue a mandam,us against the officials to collect a 
debt, how much more jealous should the courts be when the rights of all 
the people are involved. A leading case upon this subject is Falls City 
Constwction Co. v. Jimmerson, 232 Fed., 489; L. R. A. (1918 B), 1102: 
which holds that a mandamus lies at  the instance of a judgment creditor 
of a county whose judgment cannot be collected (because of a permitted 
tax rate upon the assessed valuation of the property of t i e  county which 
did not produce sufficient revenue) to compel the tax <officials to raise 
the assessment to the full value of the property as 1.equired by the 
Constitution, although by so doing the taxes throughout the State will 
not be equal and uniform, as required by the Constitution, because the 
property in other counties was assessed below its true value. 

The legislative enactment relied upon in this case tc exempt so im- 
mense a mass of property as the money invested throughout the State 
in stocks, which are exempted from all taxation, is in direct violation 
of the express provision of the highest law, which is the Constitution 
of the State. 

I n  Hicks v. Cleveland, 106 Fed., 462, decided in this .Federal Circuit, 
Judges Goff, Simonton, and Waddell sitting, held thrlt a mandanzus 
would issue to compel the listing of property to pay interest on railroad 
bonds in South Carolina, Judge Simontolt saying, for the Court : "The 
defense proceeds upon the ground that the Legislature of South Carolina 
has forbidden its officers to levy and collect the tax to pay this, and 
claims of the same character-has in effect made i t  a misdemeanor for 
them to do so-and that hence a mandamus under these circumstances 
will not lie," but the Court held that the mandamus d.d lie, and that 
the act of the South Carolina Legislature was unconstitutional. 
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We have seen that mandamus lies to enforce the constitutional provi- 
sion requiring the listing of all property for taxation, even though the 
Legislature has sought to exempt it. This has been held in cases where 
individual creditors only were plaintiffs, and were seeking to enforce 
collection of their claims. 

I n  United Bwthren v. Comrs., 115 N. C.: 400, it is said: "The gen- 
eral rule is liability to taxation, and that all property shall contribute 
its share to the support of the Government which protects it. Exemp- 
tion from taxation is exceptional. I t  needs no citction from reiterated 
precedents that such exceptions should be strictly construed, and if we 
have any doubts (which we have not), they should be resolved in favor 
of liability to taxation." 

J n  that case, i t  was said that the fundamental principle of our Consti- 
tution is that all property shall be taxed uniformly except that which is 
either expresdy exempted by the Constitution itself or as to which the 
power of exemption by the Legislature is left discretionary within the 
limits prescribed by the Constitution, citing Redmoltd v.  Comrs., 106 
N .  C., 122. 

This case has been cited with approval by Hoke, J., in Davis v. 
Salisbury, 361 N.  C., 56, and in  Southern Assembly v. Palmer, 166 
N.  C., 75, and other cases; and the doctrine has been reaffirmed at this 
term in  Trustees v. Avery County, 184 N. C., 469. 

The present case is much stronger, for here not only no exemption is 
pan ted  or discretionary authority to exempt, but there is an express 
requirement that investments in stocks and bonds shall be taxed. 

Since this case was argued here, the President of the United States, 
yielding to an urgent and Union-wide demand, has urged upon Congress 
the adoption of an amendment forbidding the issuance of "tax-free" 
securities, and both Houses of Congress are already engaged in consider- 
ing a bill to t h ~ t  effect. The steady accumulation of vast masses of 
wealth by corporations and individuals is a menace to our institutions. 
I t  has been largely caused by the exemption of their investments from 
taxation, thereby doubling the taxation upon all others. I n  response to 
an unmistakable public demand, the XVI Amendment was adopted, 
which required the levy of a heavily graduated income tax to put some 
restriction upon such vast accumulations, but this has been largely nulli- 
fied by the device which special interests have secured in both national 
and state legislation of making it heavily penal for any officer to give 
information as to the returns on income. I n  this State i t  has also been 
greatly restricted by the recent constitutional amendment limiting the 
income tax to 6 per cent. I n  addition, the accumulation of great estates 
in corporations and in  individual hands has been most strongly fostered 
by disregarding the constitutional provision now before us which forbids 
the exemption from taxation of ((inves.tments in stocks and bonds." 
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These vast accumulations are seeking investment, and also public 
favor, now by legislation fostering loans to farmers and others- upon 
mortgages. The result of this will be that many farmers and others will 
become mortgagors, and therefore tenants at  will upon ifhe property they 
now own, and gradually we must becomc largely a nation of peasants and 
laborers. What is needed is not this semi-charity, ost~mtatiously doled 
out, but simple justice by enforcing the constitutional provision-requir- 
ing the taxation of "investments in stocks and bonds'' equally and uni- 
formly with other property, real and personal, "at their true value in 
money." This will insure a reduction in the rate of taxation upon 
those who do not possess idle capital to invest in "tax-free" securities, 
and a heavily graduated income tax may prevent the accumulation, as 
now, in a few years of sums, which in ordinary and jurrt course of busi- 
ness would require hundreds of thousands of years to accumulate. 

The provision of our Constitution prohibiting the issuance of "tax- 
free" securities should be strictly enforced, both because required by 
the Constitution and by a wise and just regard for those who produce the 
wealth of the State, and as a political necessity for tht: security of our 
free institutions. 

When the United States Supreme Court set aside the income tax law, 
Judge Brown, one of the dissenting judges, stated that if that decision 
stood this country would "sink into a despotism of sordid wealth," and 
the other dissenting judges were as outspoken and emphatic. The people 
of this country stood with the dissenting judges and wrote into the Con- 
stitution XVI Amendment under which we have now not only an income 
tax, but one that (until lately) was graduated to run as high as 68 
per cent. Without this, the prophecy of the dissenting judges would 
not only have become true, but it would have been impossible to carry 
on the late war, or, indeed, the Government, with its greatly increased 
expenditures. 

There is in  this State, beyond all question, a vast amount of double 
taxation, which is caused entirely by the fact that a varrt sum, probably 
fifteen hundred millions, invested in stocks, besides bondrr are entirely ex- 
empted from all taxation with the result that the nonstoc:kholding masses 
are taxed double and even treble their former taxation to make up the 
taxes which the Constitution requires shall be paid by cniform taxation 
on all property, including "investments in stocks and bcnds." 

The result of this vast exemption is that all fluid wedth flows natur- 
ally to these illegally "tax-free" investments. Only in  the last few days 
one of the corporations in  this State has declared a 500 per cent stock 
dividend; that is $600 to every owner of stock for $100 invested, and 
each owner has thus $600 for every $100 put in  the property, all of 
which ia tax-free. 
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Another corporation, in  the same manner, has recently added six 
millions of stock dividends to its four million, giving the owners of the 
stock ten million dollars of exemptions and dividends instead of four 
millions. -4nother in the last few years has increased its capital stock 
from a few millions to 100 millions, and the owners of the 100 millions 
all are exempt. These are merely a few instances of what is going on 
around us. Who will invest money in farms, or lands, or houses, or 
other investments when the same money invested in  stocks grows thus 
marvelously, and not only the original investment, but all of this mar- 
velous increase is also "tax-freen-the entire burden of the State, county, 
and city governments being thrown entirely upon the nonstockholding 
masses. The growing demands of the State, county, and city govern- 
ments for all purposes must be met, and with a steady growth in  the 
bonded indebtedness of each (the principal being already nearly 100 
millions, as well as the interest on which, must be met), taxation is fall- 
ing with terrific force upon property subject to taxation by reason of the 
exemption in direct conflict with the Constitution of the most profitable 
investments in the State. 

As to the plea that the statute of limitations is a protection of this 
illegal exemption because it has been acquiesced in  more or less by 
legislation, i t  must be said that this legislation has been held illegal by 
every decision of the Court of this State and of the United States, and 
of all the other states whose Constitution, like ours, requires equal and 
uniform taxation of all property, except such as is exempted or author- 
ized to be exempted by the Constitution itself. The fact that the validity 
of this particular statute has not until now been presented to the court, 
in its present shape, makes i t  all the more necessary to hold i t  invalid. 
That there is no statute of limitations in  favor of unconstitutional legis- 
lation was held in R. R. v. Allsbrook, 110 N. C., 137, where the Court 
set aside the exemption which had been granted to two great railroad 
companies by the Legislature after a lapse of nearly half a century. 
And in  Mia1 v. Ellingtm, 134 N. C., 131, which overruled Hoke u. 
genderson, 15 N .  C., 1, after i t  had been affirmed 60 times, and after a 
lapse of 73 years. 

The question whether the courts can hold any act of the Legislature 
unconstitutional has been debated, but if any case should require that 
i t  be done the plaintiffs are presenting i t  now. So many statutes have 
been held unconstitutional by this Court without i t  being deemed a 
reflection upon the legislative department, surely the remedy should not 
be denied in  a matter which affects vitally the rights of every taxpayer, 
even the humblest. 

I f  the people of this State, with the facts before them, are content to 
continue this legislative exemption of fully onethird of the property 
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of the State (and that third steadily increasing) from all taxation in the 
hands of less than 3 per cent of its people while taxing the other 97 per 
cent, three, four, and five times as high as formerly, i t  is for them to 
say so. No one can complain if with the facts made laown, and with 
full knowledge of the constitutional provision requiring equality and 
uniformity in the taxing of all property, and of the former uniform 
decisions of this Court, as above set out, a majority of the people so 
wish. This should be a Government of the people, and if they so will, 
they can permit the continuance of this exemption and (consequent great 
inequality in  taxation; but in my humble judgment i t  should be declared 
by this Court unconstitutional in accordance with all previous decisions. 
This provision against exemption of all wealth invested in  corporation 
stocks from bearing any part of the burdens of Government-State, 
county, and municipal-was put in the Constitution for the protection 
of the masses of the people against the power of growing and enormous 
aggregations of wealth i n  the hands of the few. 

Whether the provision in the Constitution forbidding the exemptim 
of investments in stocks and bonds is in  conflict with l~~gislation which 
exempts all investments in  stocks in  corporations; and whether the 
decisions of the courts of this State and of the United S ,ates. and othertl 
above mentioned, h a ~ e  held such legislation illegal or not, is not a matter 
of argummt, but simply a question, of reading the decisions thme lves  
and the constitutional provisicm, m above set forth. 

I n  setting forth the decisions themselves holding uniformly such ex- 
emption to be in conflict with the express letter of the Constitution, as 
well as its spirit-and contrary to the eternal justice of "equal rights to 
all and special privileges to nonev-and my deep con~iction that this 
Court should declare these exemptions invalid, I have simply done my 
duty as i t  has been given me to see that duty. 

T. V. GORDON v. NORFOLK SOUTHERN RAILROACl COMI?ANY. 

(Filed 20 December, 1922.) 

Employer and Employ-Master and ServantOarr ie~rs  of F r e i g h t  
Railroads-Negligenc~Federal Employers' Liability ActAutomatic  
Couplings--Federal Safe Appliance ActContributory Negligent* 
Assumption of Risks--Pnstructions. 

The plaintiff was employed in interstate commerce a:3 head brakeman 
by the defendant railroad company with the duty to set all through 
switches and to couple and uncouple cars, and while performing this duty 
he was struck and injured while cutting off a car coulfled to the train 
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with an improper automatic coupler used in violation of the ~ e d e i a l  statute 
known as the "Safety Appliance Act," by his striking a car that had been 
placed on the "house track" under his supervision, with conflicting evidence 
as to whether this car had been placed in the "clear," and the conductor so 
informed: Held,  in an action brought under the Federal Employers' 
Liability Act, the refusal of a requested instruction by the defendant that 
the injury would be due to the plaintiff's contributory negligence if  it was 
caused by the close proximity of the car on the house track under the 
circumstances was not erroneous; and an instruction of the court that 
the defendant would be answerable if the violation of the Federal statute 
contributed to the injury was proper, both upon the issues of contributory 
negligence and assumption of risks. 

APPEAL by defendant from Devin, J., at June  Term, 1922, of WARE. 
This action was brought under the Federal Employers' Liability Act 

or an  injury suffered by the plaintiff while in the defendant's employ. 
The plaintiff was head brakeman on one of the defendant's freight. 
trains a t  the time of his injury. H e  thus describes the duties of his 
employment: "The nature of the service that I was performing for the 
Norfolk Southern while acting as head brakeman was to set all through 

.2 .2 

switches and to couple and uncouple cars, and that was the duty I was 
performing in  the Charlotte yard on this 7 June. . . . I did not 
have anything to 'do with the application of the brakes on that car. 
That was no part of my duties. The rear brakeman is the man that 
does that." 

As grounds for recovery, the plaintiff alleged in substance that he 
was injured by the negligent, unlawfuI, and wrongful conduct of the 
defendant in that : 

(a) The car that he was attempting to uncouple was being hauled and 
used in  violation of the Safety Appliance Act in  that i t  would not 
uncouple without the necessity of the plaintiff going between the cars of 
the train and using his hands to remove the pin. 

( b )  The coupler was old, worn, defective, and insufIicient, and would 
not uncouple in the usual way, and required the plaintiff to assume a 
position on the stirrup of the car to lift the pin. 

(c) The defendant ordered the plaintiff to uncouple said defective car. 
(d) I t s  failure to furnish a reasonably safe place to work and reason- 

ably safe appliances. 
(e) I t  failed to bring the car to a stop when he notified the defendant 

of the defective condition. 
( f )  I t  allowed a free car to run upon an adjacent track in close and 

dangerous proximity to the track on which the plaintiff was engaged in 
the performance of his duty. 

( 9 )  I t  failed to notify the plaintiff of the defective condition of its 
coupler and the close proximity of said car upon the adjacent track. 
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( h )  I t  failed to properly apply and maintain brakes upon said car 
located on said adjacent track. 

(i) I t  failed to maintain its car at a safe distance from said track. 
The defendant denied its own negligence; pleaded contributory negli- 

gence on the part of the plaintiff; that he had assumed the risk; and 
that a violation of the Federal Safety Appliance Act did not contribute 
to the plaintiff's injury. The jury found on all four of these issues in 
favor of the plaintiff, and assessed his damages. From the verdict and 
judgment thereon the defendant appealed. 

Douglas & Douglass and Pou, Bailey & Pou f o r  plaintiff. 
R. N. Simms for defendu&. 

CLARK, C. J .  The case was tried with ability on both sides in the 
court below, and the contentions were clearly presented in the argument 
here. There were numerous exceptions, but there are txo  only that we 
think require discussion by us. The defendant's brie', in presenting 
his exceptions for refusing to give prayers requested, said: "Certainly 
the instruction covered by the 45th exception should have been given, 
'If the jury shall find from the evidence, and by 'the greater weight 
thereof, that the car which the plaintiff cut off, and stzted to the Con- 
ductor Jones, was in the clear on the team track, did no1 move from the 
place where it was located, when plaintiff so cut it off and so declared 
it in the clear between that time and the time when the plaintiff struck 
said car, then the jury should answer the first issue "No." ' " 

He also contended, under exception 47, that it was error to refuse the 
following prayer: "If the jury shall find from the ekidence that the 
plaintiff placed the car in the house track and left the same in such 
close proximity to the team track that in riding the car into the team 
track the plaintiff was struck and injured, then this injury would be 
due to the plaintiff's own negligence, and the jury should answer the first 
issue 'No.' " 

We think that the court not only gave said instruction in substance, 
but was more favorable to the defendant than his prayer. R e  charged: 
"If the jury shall find from the evidence that the plaintifF was b'rakeman 
in charge of the placing of cars, and was directed to place one car in the 
house track, and after this car had been placed the con3uctor inquired 
of the plaintiff if the car was in the clear of the team track, and the 
plaintiff thereupon investigated and reported such car clear, and then 
the plaintiff, while attempting to place a car in the team track was 
struck by the car formerly placed by him in the house track because the 
same was not clear, or for any other reason not due to the negligence of 
the defendant, then the defendant would not be liable for the injury that 
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the plaintiff sustained, and the jury would answer the first issue 'No.' " 
This instruction went beyond the prayer, for it not only exempted the 
defendant from liability if the plaintiff had been negligent in the matter 
referred to, but i t  also exempted the defendant if the plaintiff was 
struck bv the other car on account of "anv other reason nbt due to the 
negligenLe of the defendant." 

The defendant also excepted because the court after having instructed 
the jury by reading from the 176 N. C. Reports said: "The fourth 
issue is addressed to this question whether or not the defendant, the 
railroad company, violated the Federal statute known as the Safety 
Appliance Act; and if it did violate that law, then whether that viola- 
tion contributed to the plaintiff's injury. These are the questions raised 
in that issue. Whether it violated the law about using a car without 
proper couplers, automatic, those that would couple automatically by 
impact and those that would couple without a person having to go 
between the cars to do so. If you find by the greater weight of the 
evidence that the defendant violated the law, and that violation of the 
law contributed to the plaintiff's injury, then you would answer that 
issue 'Yes.' Otherwise, 'No."' And the defendant excepted. But we 
think it is an almost verba t im quotation from the Federal Employers' 
Liability Act, which provides, in section 2 :  "No such employee who 
may be injured or killed shall be held to have been guilty of contribu- 
tory negligence in any case where the violation by such common carrier 
of any statute enacted for the safety of employees c m t r i b u t e d  to the 
injury or death of such employee." Section 4 :  "Such employee shall 
not be held to have assumed the risks of his employment in any case 
where the violation by such common carrier of any statute enacted for 
the safety of employees cmtr ibu ted  to the injury or death of such 
employee." 

Upon consideration of the whole case, and of the exceptions, we find 
No error. 

EUGENE IRVIN AND R. S. MONTGOMERY, as  ADMINI~TBATOB~ WITH THE 
WILL ANNEXED OF THE ESTATE OF H. C. HARRIS, DECEASED, V. WILLIAM C .  
HARRIS ET AL. 

(Filed 20 December, 1922.) 

Limitation of Actions--Deceased Persons-Executors and Administrators 
--Creditors--Estates. 

C .  S., 412, extending the time within which an action that has survived 
may be brought against representatives of deceased persons to one year 
after the issuance of letters testamentary or of administration, provided 
the letters are issued within ten years of the death of such person, and 
that it is not necessary to bring an action upon a claim against the estate 
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to prevent the bar which has been admitted by the personal representa- 
tive, until after his final settlement, is an enabling statute, intending to 
enlarge to that extent the time within which the actiou may be brought, 
and not to suspend the operation of the statute, which continues to run. 
In this case the question of the custom of partners in making sealed and 
unsealed obligations is referred to the case of Bupply Co. v. Windley, 176 
N. C., 18. 

THIS is a petition to rehear the case reported in 182 N. C., 653. From 
ROCKINQNAM. 

J .  I .  Scales, J .  M .  Sharp, H .  W .  Cobb, Jr., Fmtresc. & Jerome, and 
Manly, Hendren & Womble for petitioners. 
P. T .  Stiers, W .  R. Dalton, Thomas C. Hoyle, F. 1'. Hobgood, Jr., 

and Humphreys & G w y w  contra. 

ADAMS, J. The question presented for decision i n  the petition for a 
rehearing involves the construction of the following statute: "If a 
person entitled to bring an action dies before the expiration of the time 
limited for the commencement thereof, and the cause of action survives, 
an action may be commenced by his representative after the expiration 
of that time, and within one year from his death. I f  ,% person against 
whom an action may be brought dies before the expiration of the time 
limited for the commencement thereof, and the cause of action survives, 
an action may be commenced against his personal rep::esentative after 
the expiration of that time, and within one year after the issuing of 
letters testamentary or of administration, provided the letters are issued 
within ten years of the death of such person. If the claim upon which 
the cause of action is based is filed with the personal representative within 
the time above specified, and admitted by him, i t  is not necessary to 
bring an  action upon such claim to prevent the bar, bui; no action shall 
be brought against the personal representative upon such claim after 
his final settlement." C .  S., 412. 

On behalf of the creditors i t  is insisted that the legal effect of this 
provision is to suspend the statute of limitations as to their several 
claims during the period that intervened between the death of the debtor 
and the qualification of his personal representative, and that such inter- 
vening period should not be considered in computing the statutory bar. 

We cannot concur in this conclusion, although apparently i t  finds 
support in some of the decisions. 'When the statute of limitatiohs has 
once begun to run, nothing stops it, but the Code does not stop when the 
cause of action is one which must be brought by or against a persona1 
representative. . . . I f  a person against whom an action may be 
brought die before the expiration of the time limited' for the commence- 
ment thereof, and the cause of action survive, an acticn may be com- 
menced against his personal representative after the expiration of that 
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time and within one year after the issuing of letters testamentary or of 
administration." Winsloz~~ v. Benton, 130 K. C., 58. The  extension of 
one year after the issuing of letters testamentarp or of administration 
is  not a disabling, but an  enabling statute, intended to enlarge to that  
extent the time within vhich  the action may be brought. 

This is the purport of the reported case, but the defendants contend 
that  by the application of this principle certain claims should be dis- 
allowed in addition to thoee excluded in the former opinion. m i l e  i t  
is  not our purpose to conclude any claimant in case of a possiLl~ error 
or  mistake, if  the dates and claims are correctly stated (as x e  under- 
stand them to be), in "Appendix S o .  1" following the  defendants' brief 
filed with their petition, i t  would seem that  all the claims therein set 
out a re  barred and should be disallowed, in addition to those excluded 
on the former appeal. 

W e  have considered the argument submitted by the counsel ior  Mrs. 
Chandler (Lizzie Sellers, esception 2)) concerning the alleged custom 
of Robert Har r i s  & Brother to issue both sealed and unsealed instru- 
ments, but we find nothing in the record to warrant  us in holding that  
the principles almounced in Supply Co. v. Windley, 176 N. C., 18, and 
other similar cases, do not apply. 

When the case on appeal was argued, the record mas not sufficiently 
definite to enable us to determine mhether certain claims were barred, 
and a writ of certiorari was issued to the clerk of the Superior Court of 
Rocliinghnm County in order to obtain more de6nite information. 
Upon consideration of the record as it now appears, we think thz peti- 
tion should be allowed. 

Petition to rehear allowed. 

K. C. MORRIS ET AL. v. THE BOARD OF COZCIhIISSIONERS OF 
HENDERSON COUNTS ET AL. 

(Filed 20 December, 1922.) 

Appeal and Error-Injunction-Action+Suits-Causes of Action Ceas- 
ing-Dismissal-Costs-Highways-Roads and Highways. 

Where it appears, on appeal from an order of the Superior Court judge 
enjoining a board of county commissioners from wasting and misapplying 
certain proceeds from the sale of bonds issued for highway purposes, that 
on account of the change in the personnel of the board the proceedings 
hare become unnecessary, the action mill be dismissed. On this appeal 
the cost is taxed equally between the plaintiffs and defendants. Semble, 
the judge was without authority to direct the application of the funds, but 
that good cause mas shomn for continuing the injunction to the final 
hearing. 
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APPEAL by defendants from a judgment continuing an injunction to 
the hearing, rendered by Fergusm, J., at chambers in Waynesville, 
25 September, 1922. 

Pless, Winborne & Pless for plaintiff. 
Shipman & Arledge and Carter, Shuford & Hartshorn for defendant. 

ADAMS, J. The plaintiffs are citizens and taxpayers of Henderson 
County, and the defendants are the board of count<y commissioners, 
W. P. Bane, chairman, G.  B. Hill, and John T. Staton, members of 
said board, the board of road trustees, W. P. Bane, chairman, F. A. 
Bly, and W. W. Wilfong, members of said board, :md the Citizens 
National Bank, treasurer of Henderson County. Prior to April, 1921, 
the county commissioners and the road trustees decidld to reconstruct 
and surface the road extending from the Buncombe County line to the 
Greenville County line, and in May bonds amounting to $590,000 were 
sold for the purpose of building and reconstructing the public roads and 
bridges of the county. The plaintiffs alleged that the commissioners 
and trustees announced that any part of the fund remaining after 
accomplishing these purposes was to be spent by the rcad trustees upon 
other highways, and that in consequence of this announcement the plain- 
tiffs and  other citizens executed notes in the aggregate sum of $23,000 
to make up the deficiency between the price paid for ;he bonds by the 
two banks and the price the bonds could be resold for, with the under- 
standing that the ~roceeds derived from the sale of the bonds should be u 

used first for constructing and hard-surfacing-the road from the Bun- 
combe line to Hendersonville, and thence to the Greenville line. The 
object of the action is to restrain the defendants from wing the fund for 
any purpose other than the construction of this State highway until 
completed. The plaintiffs alleged incompetency, waste, and the wrong- 
ful use of a part of the fund, and sought by means of an injunction to 
prevent the -alleged misapplication of the balance. The -defendants 
answered, denying the charges made against the defendants, and alleged 
that they had in all respects lived up to their agreement, and had been 
defeated in their purpose by the refusal of cooperation on the part of 
the State Highway Commission. On 25 September, Judge Ferguson 
continued to the hearing the temporary restraining order theretofore 
issued, and directed that $60,000 of the fund be turned over by the 
defendants to the State Hiahwav Commission. to be used in thk im- " .  
provement of the road between Hendersonville and Tuxedo, etc., and 
that $200,000 be held by the county authorities, to be used only in the 
construction of a hard-surface road between Bat Cove and Henderson- 
rille, and enjoined the use of these funds for any other purpose. 
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I n  their  brief t h e  attorneys f o r  t h e  plaintiffs say t h a t  the  object of 
the  sui t  was  to  restrain t h e  defendants f r o m  wast ing the  f u n d  referred 
to, and  t h a t  a s  t h e  official conduct of t h e  defendants was directed by one 
of their  number, who is  now out of office, they will not resist a modifica- 
tion of t h e  order  f r o m  which t h e  appeal  mas taken. 

Whi le  we th ink  t h a t  his  H o n o r  was without  au thor i ty  to  direct t h e  
application of the  fund,  and  t h a t  such direction should h a r e  been 
omitted f r o m  t h e  order, still  there was good cause for  continuing the  
injunction to t h e  final hearing. B u t  since i t  is  admit ted t h a t  the  pr in-  
c ipal  defendant is  out of office, a n d  t h a t  fu r ther  prosecution of t h e  suit 
~vguld  serve no useful purpose, t h e  action is dismissed. T h e  cost will 
be equally divided between the  plaintiffs and the  defendants. 

Action dismissed. 

(Filed 20 December, 1922.) 

1. Appeal and Error-Several Causes of Action-Fragmentary Appeals. 
An appeal is not fragmentary where the complaint alleges four dis- 

tinctive causes of action ancl the breach of each, ancl there is no esception 
raised a s  to the judgment on two of them, but from the judgment on the 
other two the plaintiff has appealed, assigning error in the exclusion of 
his evidence by the trial judee on the two to which his exceptions have 
been duly talcen and prosecuted. C e m e n t  Co. c. Phillips, 185 S. C.. 437, 
cited and distinguished. 

2. Same-Issues-Objections and Exceptions. 
Where there are  several causes of action alleged, and the plaintiff has 

duly excepted to the esclusion of all evidence on one or more of them, 
his failure to except to the judge's refusal to submit issues relating 
thereto or to except to an issue as  to damages which in the court's discre- 
tion may have been submitted as  to each of the separate causes alleged, 
is not necessary to his appeal thereon, and his enforcing the judgment 
b r  execution under the judgment on the issues decided in his faror will 
not estop him. 

3. Contracts-Writing-Statute of Frauds-Incomplete Contracts-Evi- 
dence--Par01 Evidence-Appeal and Error. 

When a contract, not required by the statute of frauds to be in writing, 
ic partly in writing and partly oral. par01 evidence of the oral part is 
competent when not contradictory of the written part ; and in an action 
for breach of contract in preventing the l~lnintiff from cutting and logging 
certain of defendant's timber for him, requiring the loading upon cars, i t  
is competent for the plaintiff to show that defendant agreed by par01 to 
furnish them, when the writing does not specify the one who had obli- 
rated himself thereto. and the exclusion of this evidence by the judge 
constitutes reversible error. 
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GARLAXD 2). IMPROVEMEPI'T CO. 

4. Compromise and SettlementStat~~tss-Distinctive Items of Damages 
-Receipts. ' 

n llere the ~~laiuliff's damages, cawed by the defendant's breacn of 
coukract, are based upoc l , ~ o  ilistiuct:.ie items, one for the loss he has 
sustained lo preparing to fulfill his part of the ~ontrt~ct,  and the other 
for tht. loss o P  orofits he would have received except for the defendant's 
breach, the plaintiff's agreeing upon and receivmg compensation for the 
first item does not preclude a recovery uporon the second one, under the 
yrovisions af our stathte relating to comproluises, C. S., 695. or by s 
receipt he has given therefor, when it ap$ears that t ~ e  settlement had 
been made in contemplut~on of the brst item alone, wi'hout reLerenre to 
the second. the subject 7f the action. 

i b m x r ,  by plain~iff frorn N c E I m y ,  J., at Juiy  Term, 1922, of AVERY. 
This is an actior, for thr .i.covery of damages for breach of a contract 

for cutting and logging a ce~.tain bourldary of timber the description 
of which tract is set out in the rccord. 'Verdict for the plaintiff for 
$300. Appeal by plaintiff. 

C h ~ r m  Hughes, 3v. C. ilrezulund, S. J .  Eriin, and 13. J .  E~u in ,  JT., 
for p la in t i f .  

J .  W .  Rugland and F. A. Linney for defendant. 

CLAEE, C. J. This is an action for the recovery of damages by reason 
of a breach of contract on the part of the defendau~s. 

There art: four separate and distii~ct cvntlacts alleged in the com- 
plaint, and four separate and distinct breaches of these contracts are 
alleged. 

The lower court permitted the second and third co1tracts, and the 
breaches of these second and third contracts, to be considered by the 
jury, and allowed the jury to assess the damages sust,iined by reason 
therecf. No  exception to the ruling of the court, nor to the verdict of 
the jury, are taken, or assigned, so fa1 as the trial on the second and 
third contracts, or the second and third causes of action are concerned. 
The judgm~nt  as to them stands, for there is no exception in the record 
relating to them, no motion for a new trial as to them, and the motion 
for a new trial expressly excepts them, and is confined to the first and 
fourth causes of action for damages. So the appeal is ~estricted to the 
rulings of the court on the trial of the first and fourth causes of action. 

Thc defendants moved to dismiss upon the ground that this is a frag- 
mentary appeal, the plaintiff haying obtained judgment for $300, col- 
lected the same, and appealed. This appeal is by the plaintiff for 
failure to recover on the first and fourth causes of action. I f  the appeal 
had heen by the defendant, or by the plaintiff from a verdict on one 
or more causes of action, an appeal ~ o u l d  not lie until tLe other matters 
were tried, but this is not like the case of Cement Co. u. P7~illips, 182 
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N. C., 437, where a counterclaim was pleaded, but on verdict against 
defendant on two causes of action. the cause was retained for the trial on 
the third cause of action, for the trial was not completed until the dis- 
position of the case by final judgment. But here ^the plaintiff having 
recovered judgment upon the issue submitted as to the second and third 
causes of action, it is no estoppel on appeal that he collected that part 
of the judgment, though the defendants could hare objected if they had 
a counterclaim pendin&--mhich is not the case. The trial was complete, 
judgment being entered for the plaintiff on two causes of action and 
against him on the other two, since the judge ruled out the evidence 
which sustained the plaintiffs action as to those causes of action. As 
the plaintiff was satisfied with the verdict on the issue submitted as  to 
the second and third causes of action, unless he appealed now on the 
other two causes of action, he nerer could have errors as to them re- 
vievecl. I f  the plaintiff had been appealing from the judgment as to 
the second and third causes of action, leaving the other matters untried, 
it ~vould h a ~ e  been a f ragmenta~y appeal, but the plaintiff was not only 
satisfied with that, but has collected that sum, and the only matters not 
disposed of are the rulings of the court as to the first and fourth causes 
of action. as to which the  lai in tiff's eridence was excluded. and he must 
have appealed now or not at all as to those causes of action. 

Ordinarily, when there is more than one cause of action, the failure 
to escept for not submitting issues is conclusive, but the evidence offered 
by the plaintiff in support of the first and fourth causes of action having 
been excluded by the court, and exceptions duly entered, there was no 
ground upon which to submit issues as to them. The plaintiff having 
excepted in apt time to exclusion of this evidence, is entitled to have it 
revien-ed. 

This, therefore, is not the case of a fragmentary appeal, but where a 
party haring succeeded on t ~ o  causes of action, and is satisfied there- 
~vith,  is appealing to secure a review of his exceptions for excluding his 
evidence as to the other two causes of action, which he could not present 
for rerieT unless he had taken this appeal. Certainly his obtaining 
ju$ment and paypent  on the second and third causes of action, from 
rh lch  defendants did not appeal, was not an estoppel when, as held at 
this term, the payment of a judgment against him will not be an estoppel 
on his appealing. Bank v. ~Viller,  post, 593. 

Cement Co, v. Phillips, supra, is conclusive that a fragmentary appeal 
will not lie where, as in that case, judgment was rendered for the plain- 
tiff uaon the first and second causes of action and retained as to the 
third cause of action, and the defendant sought to appeal against the 
judgment in favor of the plaintiff, leaving the third cause of action still 
undetermined. Here there was final judgment in favor of the plain- 
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tiff as to the subject-matter of the issues passed on, and the defendant is 
not appealing. The appeal of the plaintiff is as to the alleged errors in  
excluding testimony to prove the other two causes of action which could 
be presented only by an appeal at  this time. The authorities cited in  
Cemeni Co. v. Phillips, supra, are  numerous, and give the reasons there- 
for, which are  conclusive, but they do not apply to the facts in this case. 

The plaintiff had to appeal now or never, and the faci that he  did not 
appeal from the judgment on the issue tried, and collected the same, i s  
no estoppel as to this appeal for excluding evidence as to the other 
causes of action. 

The court submitted the following issue: "What amount, if any, is 
the plaintiff entitled to recover of the defendants?" I n  the  discretion 
of the court. this issue could have covered all four causes of action. and 
i t  was not absolutely necessary that the plaintiff should except thereto. 
The jury answered the issue $300. Judgment was entered accordingly, 
and the plaintiff did not appeal, but, as already stated, execution was 
issued thereon and the $300 was paid. 

But the plaintiff did except to the ruling of the court excluding cer- 
tain testimony as to other matters, which therefore did not get to the 
jury, and those exceptions could not be presented except by this appeal. 
The defendant's motion to dismiss the plaintiff's appeal must, therefore, 
be disallowed. 

The first assignment of error was to the court excluding parol evi- 
dence that  a t  the time the written contract was enter6.d into between 
the parties the defendants contracted and agreed to f lrnish the cars 
upon which plaintiff was to load the logs, and that the defendants were 
to furnish at  least three cars per day. I t  is true that "contemporaneous 
parol evidence is not admissible to contradict, vary, or alter the terms 
of a written contract," but it has been always well settled that  "when a 
contract is not required to be in writing, it is admissible to show by 
parol testimony that in fact the contract was partly in writing and 
partly oral, and to prove the oral part." Nissen v. Jrining Co., 104 
N. C., 310, and cases there cited. Also, see citations to that case in  
2 Anno. Ed. As said in the Sissen case, supra, "This is not varying, 
altering, or contradicting the written instrument, but merely showing 
further the entire contract that was made." 
In this case it was error for the lower court to decline to ~ e r m i t  the 

plaintiff to show by parol testimony the collateral or additional contract 
as to who was to furnish the cars, so that they might be loaded, and 
that the defendant verbally contracted to furnish at  lliast 3 railroad 
cars every day when the written contract was silent as to who should 
furnish the cars, or how many cars every day were to be furnished. 
The only reference to the cars in the written contract was the scale of 
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prices to be paid the  plaintiff for cutting, hauling, and loading the cars, 
i. e . ,  "$6 per M. feet for logs delivered on railroad cars, and $6.50 per 
M. feet will be paid for poplar and cucumber loaded on cars. Poplar 
to be loaded separately." I t  was error to exclude parol evidence as to 
this matter, x-hich was not in contradiction nor a variation of the 
written contract. 

As to the fourth cause of action, the allegation in paragraphs 7 and 
8 of the complaint that the plaintiff and defendant agreed that if the 
plaintiff wo.uld construct roads, build his camp, and move his equipment 
and log the timber standing and growing 011 certain boundaries of land 
to mill yards Nos. 4 and 5, and saw the timber, they would pay him 
$8 per M. feet for all logs cut and hauled by him to these yards, and 
afford him steady employment until 1 January,  1921; and that acting 
in  compliance with the terms of this part of the contract, plaintiff, at  
large expense, purchased supplies for teams and hands, built roads, and 
moved his equipment and logging outfit to said boundary, and there 
built camps, stables, shacks, roads, etc., and began to cut and haul logs 
to said mill sites, and that after plaintiff had done all this preparatory 
work, and had cut and hauled only sixty thousand feet of logs, that the 
defendants, in violation of the terms of said contract, ceased operations, 
closed dowri their mill, and discharged the plaintiff early in November, 
1920, by reason whereof plaintiff alleges that he sustained damages in  
loss of profits he would have made in Sorember and December had he 
been permitted to continue his operations. 

The plaintiff alleges that the actual cost of the above preparatory 
work was about $200, and when the defendants breached their contract 
and discharged the plaintiff they paid him $200, the estimated cost of 
doing this preparatory work, and the plaintiff thereupon executed the 
receipt which appears in the record, and covers only such work. 

The lower court held that the acceptance of this $200 estopped the 
plaintiff from recorery of damages on account of the alleged loss of 
profits during the months of Norember and December. 

The authorities that where the ~ i ~ i t i n g  does not contain all the terms 
of the contract, when i t  is not required to be in writing, the oral part 
of the contract may be shown by parol evidence are numerous, many of 
them being cited above, and it mas therefore error in the court to exclude 
such testimony. 

-1s the logs were not the property of the plaintiff, and he had no 
authority to nianufacture, ship, or sell them when they were loaded, it 
was a matter of evidence in the silence of the ~ r r i t t en  contract upon 

mas the duty of furnishing the cars. The plaintiff was entitled 
to show this fact just as in Doubleday v. I c e  C'o., 122 9. C., 673, it was 
adnlissible to show upon whom rested the duty of keeping the cold 
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storage in  proper condition for the safety of the s to~ed  grapes, or to 
show the time for the delivery of ice. Johnston v. McRary, 50 N. C., 
369. 

As to the fourth cause of action, i t  is true the acceptance of a lesser 
sum in full payment of a larger sum is valid under our statute, C. S., 
895, but the payment of one account is not the settlement of another, 
and the receipt does not state that it was in full settlement, as in Thomas 
v. Gwyn, 131 N. C., 460, and makes no reference to the plaintiff's claim 
for the damages sustained by reason of breach of contract causing the 
loss of profits for the months of November and December, by reason of 
the plaintiff's premature dismissal and the cessation of work. 

  he evidence as to these matters should have been submitted to the 
jury, who alone were competent to find whether or not there was these 
additional matters set out in  an oral contract, and if so, whether there 
was a breach thereof, and the amount of damages, if any, which the 
plaintiff was entitled to recover on that account. 'There should be, 
therefore, a new trial on the first and fourth causes o:i action. There 
was no appeal by either party as to the second and third causes of action, 
which have been settled. 

Error. 

MRS. CAROLINE WOOD MILLER v. G. P. SCIOTT. 

(Filed 20 December, 1922.) 

Wills-DeviseEstate9-Remainders-IntenL 
A devise to testator's wife of all of his personal and real property, to 

use as she may see proper for the balance of her life, ana should there be 
any at her death, it was the testator's "preference" that it should go to a 
charitable institution, giving indication, or otherwise some institution his 
wife would designate: Held,  the wife acquired only a life estate in the 
lands included in the devise to her, and could not convey a fee-simple title 
to a purchaser. Herring v. Williams, 158 N. C., 1, cited and approved. 

APPEAL by plaintiff from Long, J., at September Term, 1922, of 
IREDELL. 

Civil action, heard on case agreed. The action is to recover the pur- 
chase price of a lot situate in said county, which plaintiff, devisee under 
the will of D. A. Miller, has contracted to sell to defendant at  the price 
of $600. Defendant, admitting the contract, resists ~ a y m e n t  on the 
ground that plaintiff could not convey a good title. T1here was judg- 
ment for plaintiff, and defendant excepted and appealed 
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Jolzn A. Scott, Jr., for plaintiff. 
Dorman Thompson for defendant. 

HOKE, J. The title offered is dependent on the proper construction 
of the last will and testament of D. -1. Yiller, deceased, and the terms 
of the ~vill  and the facts considered pertinent are set forth in the case 
agreed as f ollom : 

"1. That on 11 November, 1913, D. -1. Xiller of Iredell County, 
North Carolina, died leaving a last d l  and testament, which was duly 
probated and is recorded in the office of the clerk of the Superior Court 
of Iredell County in Will Book No. 7 ,  page 506, a copy of which mill is 
as follows : 

" 'In the name of God, Amen. 
" 'Kno~ving full well the shortness of life and the certainty of death, 

I ,  therefore, make the following disposition of ~vhat  few morldly goods 
I have: I, D. A. Xiller, this day, being of sound mind, and in excellent 
good health, and after I hare  been put away in a decent manner, funeral 
expenses and all debts paid, if any, do bequeath to my beloved vife, 
Caroline Wood Miller all my personalty and realty consisting of money, 
notes, bonds, houses and lots in and out of the city of Statesville, o n e  
half interest in tobacco business, all machinery and personal property 
 hatso soever it be, to hare and to hold and to use as she may see proper 
the balance of her life, and should there be any left at her death, I would 
prefer it to go to a charitable institution, say Invalid's fund, or other- 
wise some institution my wife would designate or prefer. 

" 'TVith my hand and seal, this 27 December, 1898. 
'D. A?L. J~ILLER. [SEAL.] 

" '27 December, 1895. 
" 'Witness : 
" 'P. 8.-Furthermore, what life insurance I hare is for the express 

use of my wife to have and to hold for her benefit. 
(D, A. UILLER.' 

"2. That said mill mas a holograph will written- by the testator 
himself, and Tas proved as such, there being no witness. That said 
D. 9. Miller was not a man accustomed to drawing such instruments, or 
familiar with legal technicalities. Th8t said will mas executed 15 years 
before testator's death and 12 years prior to his illness. That plaintiff 
was duly appointed administratrix with will annexed, and has made 
settlement of all debts except certain amounts due her for money ad- 
vanced personally to pay the debts. 

"3. That Mrs. Caroline Wood Miller is the same person referred to in 
the d l .  That at the time of the testator's death in November, 1913, 
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she and he lived together at Statesville, North Carolina, and that the 
said D. A. Miller had no lineal heirs, his father and mother were dead, 
and he had no children, no brothers nor sisters, no child of a deceased 
brother or sister, but his nearest relative was a first cousin who resided 
outside of Iredell County. That testator was paralyxed about three 
years prior to his death, and for three years next his death 
was an invalid, confined to his home and required constant care and 
attention both day and night. That during this period Caroline Wood 
Miller, his wife, not only nursed him and looked after his physical 
welfare, but necessarilv was entrusted with the management of his 

u 

business affairs, and during said period she advanced her own individuaI 
money to meet expenses, and borrowed money in her own name to carry 
testator's debts. Tha t  as a result of her constant watchfulness and care 
of her sick husband, Mrs. Miller suffered a near physical breakdown 
after his death. That plaintiff has for a number of years found it 
necessary to work in order to supplement the income from the property 
left by her husband to such an extent that she may have a comfortable 
support, and is now engaged in educational work." 

Upon these facts, the case, in our opinion, comes clearly within the 
decision of this Court in Herring v.  Williams, 158 N. C., 1, to the effect 
that under the will of her husband, plaintiff takes only a life estate in 
the property, and is not, therefore, in a position to conxey a valid title 
to defendant. I n  the case referred to the proper rule O F  interpretation 
is stated as follows: "Giving effect to the intent of the testator from 
the language employed by hi; in the will: Held, a d e ~ i s e  and bequest 
to A. of real and personal property 'to have and to hold during her 
natural life,' and at her death 'the said property, or so much thereof 
as may be in her possession at the time of her death, is ,o go to B., her 
heirs and assigns forever,' gave A. only a life estate in the lands, with 
remainder to B. in fee." 

On the facts presented, we regard the case as decisive, and in deference 
thereto the judgment must be reversed. 

Reversed. 
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JOSEPH INMAN RICHARDSOS r. E. H. J E S S I S G S  

(Filed 20 December, 1922.) 

Easements-Deeds and Conveyances-Covenants-Breach-Lakes-Boat- 
ing and Fishing-Servient TenementDominant  Tenement-Actions. 

A deed to a lot of land, included in a large tract thereof developed into 
a summer resort, -whereon a large lake had been made hy damming a 
stream flowing through it,  that has a covenant running with the land 
giving the owner upon its banks, and his successors in title. the right of 
boating, fishing. bathing, etc., creates an easement in favor of the grantee 
and his successors in title, constituting the said property of the grantor 
the servient and that of the grantee the dominant tenement in reference 
to the rights and privileges described and specified in the instrument; and 
in the absence of an express agreement in the instrument, the owner of 
the servient tenement is not bound to maintain such easement or keep i t  
in repair; and where the dam has been later swept away by an unusual 
and unprecedented rainfall in this vicinity, no cause of action lies in 
favor of the grantee in the deed to compel the grantor to rebuild the dam. 
or to recover damages for being deprived of the benefits he had acquired 
under the covenants in the deed. 

APPEAL by plaintiff from Culvert, J., a t  the Ju ly  Term, 1922, of 
TRAKSYLVANIA. 

At close of plaintiff's evidence, on motion, there was judgment dis- 
missing the action as in case of nonsuit under C. S., 567, and plaintiff 
excepted and appealed. 

Jfart in,  Rollins & M'righL for plainti,f. 
Merrimon, Adams & Johnston for defendant. 

HOKE, J. From the facts in evidence it appears that  heretofore the 
Toxaway Company, predecessor in title of defendant, owning an exten- 
sive body of land in this vicinity, built thereon and operated a large 
hotel, and in addition, and as an  accessory to this improvement, con- 
structed a dam nearby, across Toxaway River, the same being 60 feet 
high, 400 feet from bank to bank, and 200 feet thick a t  the bottom and 
1 2  to 15 feet wide a t  the top, sloping on both sides, built of earth and 
resting on a rock foundation. That  the artificial lake thus formed had 
a shore line of some thirteen miles, with a driveway around the greater 
portion, the road being also across the top of the dam, which had been 
in  existence for several years. That  in 1912, the defendant having 
acquired the title of the Toxaway Company, sold and conveyed to Hugh  
Richardson a lot containing four acres abutting on the shore line of said 
lake for a distance of 884 feet. That  on or about the same time defend- 
ant  sold and conveyed to other persons lots of similar kind abutting on 
said lake, and all of these deeds contained certain restrictive covenants 



on the part of the respective grantees as to  the extent and character of 
the impro~ements that could be placed on the same, and including a 
stipulation that these covenants should attach to and rlin with the laid,  
giving to the grantors or any of the adjacent owners a iqight of action in 
case of breach. And each and all of them having covenants purporting 
to bind the defendant grantor in these deeds, these lattw being in terms 
as follows : 

"And the said parties of the first part, for themselves, their heirs and 
assigns, agree and covenant that the said party of the second part, his 
heirs and assigns, shall have the right and privilege of enjoying the use 
of the waters of Lake Toxaway for the purpose of boating, fishing, and 
swimming, and may also take water from said lake for domestic pur- 
poses, provided that all fishing in said lake shall be gorerned by the 
l a m  of the State and such rules and regulations as may be prescribed by 
the said party of the first part, their heirs and assigns, for the protection 
and propagation of the fish in said lake, and i t  is further provided that 
the maximum catch of fish shall not be restricted to lws than five fish 
per day. 

And said party of the second part, his heirs and as:~igns, shall have 
the right to build and maintain a pier along the shore line of said lot 
which said pier shall not project more than twenty-five feet into the 
waters of said lake, and may also build and maintain a boat home 
along the shore line of said lot, which said boat house :;hall not project 
more than thirty-five feet into said Lake. 

And it is furtLer mutually agreed and understood that the said parties 
of the first part, their heirs and assigns, shall have th. full right and 
pomer to raise the main level of the waters of Lake Toxaway, not to 
exceed eighteen inches, vertically above its present level, and shall also 
have the right to lower said water level not to exceed twelve inches 
vertically, below said main level of said lake, said raising or lowering 
of the water level is for the purpose of utilizing the water power which 
may be derived from said lake." 

That said Hugh Richardson, observing the restrictive stipulations of 
his deed, made extensive improvements on the property bought by him, 
at a cost approximating $20,000, and occupied same as his summer 
home until 1916, using and enjoying the stipulated easements and priv- 
ileges of the lake as contained in his deed, and on 31 May, 1916, he sold 
and conveyed the lot and improvements to present plairitiff, the haben- 
durn in part being: "To have and to hold the above described lot, and 
every part and parcel thereof, with the appurtenances tE ereunto belong- 
ing, including all right, title, easements, privileges and estate in the use 
of the ~ a t e r s  of Lake Toxaway, as set out in the deed from defendant, 
and subject to the restrictive stipulations in this last mentioned deed." 
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That in .Iugnst, 1916. during the floods of that season, cacscd by 
unusual and uriprecendcfited rainfall i n  this vicinity, the sard dam 
across Tosa~vaj-  River was washed away and destroyed. nud defendant 
has thus ia1 failed and r e f u d  to r ebu~ ld  same, to plaintiff's great 
damage. Thc grierancea alleged and the resnltant ~ n j u r i e s  being stated 
:r. the complaint as f o l l o ~ s :  "That the p!aintifi has at  rarious and 
divers t in~es  requested said defendant to rebuild s a d  dam, and to restore . - 
s a x  lahe, which the deferdant l ~ a c  failed, neglected, and refused to do. 
ti la^. eaid phintiff, by reason of the covenants, agreements, a d  condi- 
tions nlentiontd ill said deed of conveyance, and by reason of the ad- 
rantngrs, pleasures, and 'nenefit:i offered bg the I-xistence of said lake, 
spent large sime of moncx in  thp de~eioprnc:~~; and improvem(~nc: :lnd in  
beaui;!'yi~~g said property; that by reason of the careless:lrss, ncg!iwnce, '3 
anti Iadifference of t,he ciefendant in his failure tl:, kt:ep slid xali l tain 
inid l:ilre, ~ l i i c h  were fully set forth in  said deed of c;lnvcya:m, and is 
nou chiecl  and deprived of the pr i r i leg~s ,  rig>tu: and ea!:cl~,ciits in 
said ;tlkf', nlllich were :'ullj- set iorth ill said deed ~ r '  col~~eyFilii.~, and is 
depr i~ed  of the right of hoating and crossing said lake, and rl.riiig the 
ranie :is a convenient means of accesd to her prop?riy, and of bathing, 
fi;.h:.~:g, i:ucl svimniing tilerein, and is also deprive-d o:' t l ~ e  us2 of [he 
 raters 6;' s:1iiL lake for domestic purjmses, s d  the h i e f i t s  and c;riha:lce- 
u i c ~ t  to the ~ralue of said property froiiting iuunediatcly on and fAtljacent 
TO said lake." 

-111d juJgment is I ~ I A I Y W ~ O I I  prag'cd tha t  defmdant be requixd to 
restoLLi, said dam, and that  plaintif-T have all aiher ; I I ~  further e k f  to 
\vhic:k~, she U ~ J  be eni:itlzd. On this, R sufEcient statement to :L proper 
appre'u~fisio;~ of the questions chii.!Iy presented, 71-e must apprwt ,  of his 
.FTonol*'a ru!ing i n  directing a, nonsuit. 

111 our opinion i t  is the force nncl effect of this deed from defendant 
tc Hfigh Xicliardsorl tr, create an  easement ill tlefenclans's groFerty in  
ia-;or of the grantee and llis successors in side, constituting said prop- 
ert5- ~ l l e  ser~;ient! and that of the grantee the dominant tenement in 
ref~l.t:ncri t o  tlio rights a1:d pririlcges as described xnc! specified in the 
I ,  This being true, i t  is the rule W J ~  geuerally ~.cceptec! that  
unless bg virtue of e q t r e s  ag~*eeniei!t, the owner of tLe servient tene- 
lnellt, Zlprr: rlze defendant, is not bouzid to inaiuiaii? sllch ea~ement or  
;ct\ei, same in repair. City of Bellevue v. Dctky, i 4  Idaho, 545; O f ~ e ~  
,c. ',ire:d 2271.3212. T7is2a Land  CO., 104 Va.! ;1)30; CwCidt v. Pmsely ,  20 
K. 3.; S - L T ;  Bzintingfon 7). d b s l ~ e ~ ,  06 S'. Y., 694; Jones or. Ease- 
ment:;, sec. 6 2 2 ;  14 Cyc., 1209;  9  R. C. L., iitk Easements, aec. T7. I n  
this laijt citation the position is stated as fo;lou-s: '(Tile owner of land 
tvhicli i,; subject to an easeinent requiring the maiuteuarice of means for  
i ts  e~i joy~nent  is not bound unless by v i r t w  of soxe agree~nent to  keep 
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such means i n  repa i r  o r  t o  be  a t  a n y  expense to main ta in  t h e m  i n  proper  
condition." 

T h e  principle  is ful ly  recognized wi th  us, a s  shown i n  Lamb v. Lamb. 
177 N. C., 150, where  i t  is said t o  be  ((undoubtedly t h e  general rule  t h a t  
i n  t h e  absence of contract s t ipulat ion o r  prescriptive right to  the  con- 
t ra ry ,  t h e  owner of a n  easement is  liable f o r  costs of maintenance a n d  
repa i r s  where it exists, a n d  i s  used and  enjoyed f o r  t w  benefit of t h e  
dominant  estate alone." 

Under  these and  other  authori t ies  of l ike kind, defendant  not being 
bound t o  m a i n t a i n  this  d a m  or  be a t  a n y  expense concerning it, cannot  
be required to  replace i t  when washed away a n d  destroyed by  unusual  
and  unprecedented floods. Rector c. Power Go., 180 N. C., 622. N o  
more can  h e  be held liable f o r  a n y  omissivr neglect i n  "espect to  i t .  

W e  must,  therefore, a s  stated, uphold his  Honor's decision t h a t  011 

the  facts  presented no cause of action h a s  been shown, and  t h e  judgment  
of nonsuit is  

Affirmed. 

ROBERT W. McKINNEY v. T. T. ADAMS A X D  J. B. ADAMS. TRADING AS 

T. T. ADAMS COMPANY. 

(Filed 20 December, 1922.) 

1. Employer and  E m p l o y e e M a s t e r  and S e r v a n t s a f e  PLpplianceeDuty 
of Master-Ordinary Tools-Reasonable Care of Selection-Negli- 
gence. 

The principle requiring a n  employer, in  the exercise of reasonable care, 
to furnish to'his employees a safe place to work, and rlrovide them with 
implements, tools, and appliances suitable to the work jn which they a r e  
engaged, applies to simple or ordinary tools where the  defect is readily 
observed, and of a kind importing menace of substantial injury, having 
due regard to the nature of the work and the manner of doing it ,  and the 
employer should have known of the defect, or discovered i t  under the duty 
of inspection ordinarily incumbent upon him in tools of this character, 
and the injury complained of occurred without having afforded the em- 
ployee an opportunity of remedying the defect. 

8. Same-EvidencsNonsuitQuestions for  Jury-'Jhials. 
The plaintiff, a n  employee of the defendant, was furnished by the 

defendant's foreman, to trim limbs from logs, in the course of his employ- 
ment, an axe with a split handle that  made "a limber, switchy handle," 
with which one could not strike true, the foreman telling the plaintiff 
during his work to be careful, that  the axe was sharp, and he might cut 
his foot, which a little later he did, without having a n  opportunity to 
remedy the defect, and caused substantial damage, the subject of the 
action, the axe having glanced from a small dead snag on a limb he was 
trimming by reason of the limber handle: Held, sum-ient evidence of 
actionable negligence, and defendant's motion as  of nonrsuit was properly 
overruled. 
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APPEAL by defendant from Calvert, J., at July Term, 1922, of 
MCDOWELL. 

There were allegations with evidence on part of plaintiff tending to 
show that on 22 September, 1919, plaintiff was employed for defendant 
company by one James Boyd, vice principal and foreman of said com- 
pany, and sent into the woods on the Blue Ridge Mountains to nose and 
knot logs and drive grabs into said logs and load the teams, etc., in the 
woods, some distance from defendant's camp. That for purposes of 
doing the work, said foreman himself gave defendant an axe with a 
defective handle. Speaking to the condition of said axe, as in con- 
nection with the work, plaintiff testified: "We had to nose and trim 
the logs so they would not drag on the ground, trimmed off the front 
end. To do this I was required to use an axe, and the one I was given 
to work mith was a good axe only it had a defective handle. The handle 
was bursted from the eye of the axe, to the best of my knowledge, 12 
inches up the handle, about one-third of the handle being gone. I t  
looked like the split part had been trimmed out mith a knife or axe, 
and that made it a limber, switchy handle, and when you struck with 
it it did not strike true." Witness further said that Boyd, about five 
o'clock in the afternoon, came out and sharpened the axe, telling witness 
to be careful, that the axe was sharp and he might cut his foot. That 
a little later, as plaintiff was knotting a log, the axe glanced from a 
small dead snag on a limb overhead and by reason of having this limber 
handle it was deflected and struck plaintiff's foot, inflicting a painful 
and permanent injury. There was other supporting evidence as to the 
defectire condition of the axe handle and the severity of the injury. 
There was no evidence offered by defendant. 

On issues raised by the pleadings, the jury rendered the following 
~ ~ e r d i c t  : 

"1. Was plaintiff injured by the defendant's negligence, as alleged in 
the complaint ? Ansmer : 'Yes.' 

"2. Did plaintiff, by his own negligence, contribute to his injury, as 
alleged in the answer ? Answer : 'No.' 

"3. Did plaintiff assume the risk of injury, as alleged in the answer? 
Answer : 'hTo.' 

"4. What damage, if any, has plaintiff sustained, as alleged in the 
complaint ? Answer : '$1,000."' 

Judgment for plaintiff. Appeal by defendant, assigning for error 
chiefly the refusal to allow his motion for nonsuit. 

Hudgins, Wa t son  & Washburn  for plaintiff. 
Pless, W i n b o m e  & Pless for defendant. 

HOKE, J. I n  T h o m p s m  21. Oil Co., 177 N. C., 279-282, the Court, in 
the opinion, speaking to the question chiefly presented, said: "It is the 
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accepted principle in this State that an employer of lal~or, in the exer- 
cise of reasonable care, is required to furnish his employees a safe place 
to srork and provide them with implements, tools, and appliances suit- 
able for the work in which they are engaged. X i g w  v. Scales Co., 162  
N. C., 133; illincey v. .R. R., 161 N. C., 467; Reid v. Rees,  155 
N. Cj., 231 ; H i c k s  v. J l f g .  Co., 138 N .  C., 319. And it has been 
repeatedly held that the position may he recognized in the case of simple, 
ordinary tools, where the defect 'is of a kind importing menace of sub- 
stantial injury, havixg due regard to the tlatl~rr of the work and the 
manner of doing it, and it is further shown that the eniplover k a ~ w  of - A " 

such defect or should have found it out u n i l ~ r  the du y of inspection 
ordinarily incumbent upon him in tools of that kind ' etc. King 0 ,  

R. R., 174 N. C., 39; Rogcrson v. H o n f z ,  174 N. C., 2 7 ;  IVright  v. 
T h o m p \ m ,  171 K. C., 3 8 ;  Reid 1 ' .  Rees ,  155 5. C., 231 ; J f w c e ~  v. R. R., 
154 YT. C., 399." 

,Ind in further illustration of the principles pertinent, in Rotlgerson 
v. Honf- ,  supra, :I rrcorery x i s  allowed f o ~  injuries clilsed by a defer- 
t i w  rant-hook, n~gligently furnished an employee for nsr ir! losding 
and iinloading heavy logs, being l o a d d  on a train car, and speaklng to 
the obligation of an m ~ p l o y c ~  of labor, in referelice to  timplr t o d y  the 
Coiirt s::~t~d the approved position as follows : "That an emFloStr T ~ P  

not r e l k e d  of a!! oh!igation and re-ponsihility in wference 70 such 
tool.; and filrthcr, that n.!:en tlicrc was negligence in supplying tools qf 

that chnrxter, or kt>epir~g t?iern in orcie~,, :~.d the defect waq of a kind 
that rcmonably imported nlcn:lce of snbstaniial physiral injury, aud the 
sanir. iTn? kilo~vll to the tmplnyer, or if i t  Aould hax heen aecerthined 
bv him u ~ ~ t l c r  thc r d e s  of inspection aql icable  to si~ch cpses, and 
having d m  rc~gnrd to the w t n r c  of the defect and the use to ;diirh st 
was being put and all thc: attendant circwrnstances, liability -night 
attach." 

I n  this stntenlent it nppears as an essential element of liczbilit; "that 
ir, r.nscl zf ordinary wcr:;-tlay tools the defect complained of must be one 
that in:por!s n\cLriaw of substlnitial injury" -2nd xcordingly. in 
AIIo~.~.i:; 4%. R. R., If1 N, C.. 533,  recorery was dec;sii ciheu s; h ~ i x ~ u c ~ r  
used iu dr i i ine  rniiroad snikes into cross-ties had morn slick qud an 
cmployrp haring taken an unusual and awkward position with o ~ r '  font 
on a pilc of dirt, the hammer slipped from the head of a spihe, whereby 
hc was jcrlrcd down m ~ d  injnred. The Court being of opinion that in 
the ilpe of s11r.h :i tool, no such injiiry could Lavc~ I;wa i.c,teor3- 

ably exlwcted. and therefore the injury should be properly classed as 
an accicicwt. 

Agaiv, in reference to these tools, it held that an employer of labor 
is not lirld to same carefd inspection as in moro complicat~d and 
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threatening implements, and may ordinarily rely upon the employee to 
discover defects observable in  their use, and a t  times to correct them 
himself, And applying the principle in TTTinborne v. Cooperage Co., 
178 S. C., 88, where an  crriployee rent to take down some old box cars 
some miles out on a logging road, and t h ~ r e  found an  old axe, which he 
in  par t  used in the work, the axe being ill-fitted, or not having been 
used in  some time, flem- off the handle and the employee was injured, 
held that  there  as no breach of duty shown, the defect being i n  that 
the employee should h a w  discmcred for himself and remedied it. Bu t  
i n  our opiniori neither of the limitations on liability suggested in these 
cases may a,rail the defendant on rhe facts of this record, where the axe, 
with this open and obserrable defect, a limber, switchy handle, is  per- 
sonally given to the employee by defendant's foreman and vice principal, 
and he is  sent off into the woods to tr;m logs, and with no opportunity 
to iix it .  There is here no question of proper inspection. The foreman 
must have known it,  nor to one a h o  has ever tried i t  can there be any 
doubt as to the menace of substantial injury. 

In  our opinion the facts establish a clear breach of duty, causing the 
injury, and the motion for nonsuit was properly oterruled. 

N o  error. 

MARGARET A. LEE ASD HUSBAXD V .  TOTVI1' O F  WAYNESVILLE. 

(Filed 20 December, 1922.) 

1. Municipal Corporations-Cities and Towns--Condemnation-Eminent 
Domain-Streets and Sidewelks-Discretionary Powers--Courts. 

The courts will not interfere with the statutory discretionary powers 
given to the governing authorities of an incorporated town to take lands 
from adjoining owners in widening its streets for the public welfare, 
unless their action i n  doing so is so un~easonable as to amount to an 
oppressive and manife~t abuse of the exercise of this discretion. C. S., 
2791, 2792. 

2. Same-Appeal and Error--Findings of Facts. 
Where it appears that the governing adhorities of a town have taken 

plaintiff's adjoining lands to widen a street intersecting with other streets 
so as to lessen the danger to traBc thereon, and i t  is made to appear by 
affidavits and otherwise that doing so was a reasonable exercise of the 
discretion vested in them, the findings of <he trial judge, upon opposiug 
affidavits, that such course was unnweisary to a certain extent, and 
reducing the width of the land which bhould be appropriated for the 
purpose, is not binding on the Supreme Court on appeal, the questiou 
being, primarily, whether the administrative authorities of the town have 
so grossly and manifestly abused the exercise of their discretionary 
powers as to render their action ineffectual. which .loes not appear uIwn 
the facts of the instant case. 



566 I N  T H E  SUPREME COURT. [I84 

3. Municipal Corporations--Cities and Towns--Streets and Sidewalks-- 
Condemnation-Eminent Domain-Estoppel. 

The governing authorities of a town are not estopped to condemn land 
for the widening or improving of its streets by reason of an owner having 
put extensive improvements on his land a long time prior to the time it 
was condemned for that purpose, the power of condemn~rtion, in cases of 
this character, being a continuing one to be exercised when and to the 
extent that the public good may require it. 

APPEAL by defendant from Ferguson, J., at chambers in Waynesville, 
25 August, 1922, from HAYWOOD. 

Civil action, heard on return to a preliminary restraining order. On 
the hearing there were facts tending to show that the board of aldermen 
of the town of Waynesville, acting under statutory authority, had prop- 
erly resolved upon and were proceeding to carry out a plan of improve- 
ment in straightening, widening, and opening the streets of said town; 
and in pursuance of their plans proposed to cut off frora plaintiff's lot 
a corner of same to the extent in all of 28 feet where it projected an 
acute angle towards the intersection of three or more of the prominent 
streets of the town. The conditions presented being a:! shown in the 
plat of the official engineer, submitted and used at  the hearing and 
hereto annexed. 

Plaintiffs thereupon instituted the present suit to restrain the board 
of aldermen from appropriating the portion of plaintiffs' lot as pro- 
posed, and a preliminary restraining order having bwn issued, his 
Honor, as stated, heard and considered the matter and entered judg- 
ment in terms as follows: "This is a motion to continue restraining 
order heretofore granted to the hearing. After hearing the pleadings and 
evidence offered, and the argument of counsel, I find the following facts 
from the evidence : 

"That heretofore, some thirty years ago, the town of Waynesville 
laid off and established streets, Boundary Street and Walnut Street con- 
necting. The plaintiffs purchased property on the corner of Boundary 
and Walnut streets, and a t  great expense built a home, planted out 
shade trees, and otherwise improved his yard and premises, and the 
streets have remained in  that condition from that time u p  t o  the present. 
The defendants, the mayor and board of aldermen of the town of 
Waynesville, have undertaken to improve the said town by widening, 
straightening, and hard-surfacing the principal streets of the town, and 
with that view had a survey made by an  engineer, and in  making the 
survey of Boundary Street and Walnut Street, the town proposes to run 
through the plaintiff's yard, taking a t  the widest point 21% feet, and 
reserving the right to still take further ground for the purpose of 
putting down the sidewalk. 
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"Upon the evidence offered aud duly considered, it appears that i t  
will be necessary to take off a s n i ~ l l  jlortion of the corr:er of the plain- 
tiff's lot, but that i t  is not necpssary to take as rnncll as the defendant 
claims to have a right to do, and ns has bcen surveyed. That to do 
so would not add any additional security to the traveler on the streets, 
or any of them, and would virtually destroy the plaintiff's property as 
a home, by running through his yard. cutting down his shade trees, and 
doing such irreparable and unreauonahl~ damage to the plaintiff'.: prop- 
erty and to his home that the same nould 1 ~ .  i;nrcasonable, u t ~ j i i ~ t ,  and 
oppressive to the plaintiff. 

"Therefore, it is adjudged that the restraining order heretofore iwued 
be modified so as to permit the defendant to run a line l~arallel with the 
one already surveyed, at  the deepchst point, not t~ b~ more than 15 feet 
from the corner of the plaintiff's lot, and to remove such obstnictions 
as may be in the way in building said streas and fir~ishing the sarnt. as 
contemplated by the defendant, and the defendant is pcrpetually rc- 
strained from entering any further on the plaintiff's premises either for 
the purpose of streets or sidc.wall:s. The question of damages is not 
passed on." 

Defendant excepted, and appealed. 

John Al .  Queen and Alley & A l l q  for plamfiffs. 
Morgan & Ward and W .  R. Francis for dt>fen.dants. 

HOKE, J. From a consideration of the legislatior applicable, i t  
appears that the board of aldermen are possessed of ample authority to 
enter into the proposed improwmcnts of straightening and widening the 
streets, and to condemn the propeyty required for the rurpose on pay- 
ment of reasonable and just cvfipcnsation. Private Lamr 1585, ch. 121, 
sec. 16;  Public-Locai Laws, Extra Seqsion 1923, ch. 28, see. 3 ;  C. S., 
2791-2702; Jeffress v. Green)-ille, l 5 +  N. C., +00; Wayncsville 2,. Satfer- 
thwait, 136 N. C., 226. This being true, it is the accclpted principle, 
declared and upheld in numOrr 11.: decisions nri th us, that courts may not 
interfere in a given rase v ith t h r  exercise of discretionrry powers con- 
ferred on these local administratir,c borirds for the public welfare, unless 
their action is so clearly ilnreaso~~ahle as  to   mount tc  an oppressire 
and manifest abuse of their discrction. JTewfon v. School Committee, 
158 N. C., 186-188, citing Jeff-~ess v. (?~eenz.~/lc,  154 N.  C., 400; Rosen- 
thal v. Golhboro, 149 X. C , 128; Ward zl Comrs., 1 L6 N. C., 534; 
Small v. Edenfmt,  146 N. 6 , 527; T a f e  v. Gremboro,  114 N.  C., 392 ; 
Brodnax 2). Groom, 64 N C., 144 And thcw may be added the cares 
of Dula v. School il'rusrcc 177 N. (I., 426 431; Crotts 1 1 .  Tt'inston- 
Bakm, 170 N. C.. 24: Dur1:crm 1,. R i g c h . ~ ,  14' X. C., 128. Tu Rosenthal 
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v. Cfoldsboro, swpTa, the Court, quoting from and interpreting the case 
of T a t e  ?;. Greensboro, 114 N. C., 392, sthted the position referred to as 
folloms : 

( I  The law gives to municipal corporations an almost absolute discre- 

tion in the maintenance of their streets, since wide discretion as to the 
manner of performance should be confer& ~ r h w e  responsibility for 
improper performance is so heavily laid. 

"The charter of the city of Greensboro and the several laws of the 
State (The Code, ch. 62, vol. 2) gives to the municipal authorities of 
that city wide discretion in the control and improvement of its streets, 
and if damage results to an abutting property owner by reason of acts 
done by it neither negligently nor maliciously and wantonly, but in good 
faith in the careful exercise of that discretion, it is damnum absqzle 
iniuria.  

''The courts will not interfere with the exercise of a discretion reposed 
in the municipal authorities of a city as to when and to mhat extent its 
streets shall be improved, except in cases of fraud and oppression con- 
stituting manifest abuse of such discretion. 

"In order to show how far the principle was applied in that decision, 
it appeared that the city authorities, having roncluded that the trees, 
from their shade and placing, tended to prevent the proper maintenance 
of the streets in reference to the public benefit and convenience, ordered 
rheir removal, and on the hearing the judge found: 'That the trees 
did not obstruct the passage of persons on the sidewalk; that the public 
conrenience did not require their destruction; that the mud hole in the 
street, for the removing of which this act seems to have been done, could 
have been remedied without cutting down the trees.' And on the facts, 
Burwell ,  J., in his well considered opinion, thus stated the question 
presented: 'This phase of the case presents for our consideration this 
question : Can the courts r e ~ ~ i e w  the exercise by the city of Greensboro 
of its power to repair and improve its streets and remove what i t  con- 
siders obstructions therein. and find and declare that certain trees in the 
streets of that city, which the municipal authorities honestly believe 
were injurious and obstructive to the public, were in fact not so, and 
gpon such findings, there being no allegation of negligence or of any 
want of good faith on the part of the city, award damages to an abutting 
proprietor, the comfort of whose home has been lessened by the removal 
of the trees 1' 

"And in reference thereto, among other things, said: 'Hence it is 
that the law gives to all such corporations an almost absolute discretion 
in the maintenance of their streets, considering, it seems, as is most 
reasonable, that wide discretion as to the manner of performance should 
be conferred where responsibility for improper performance is so heavily 
laid. Illustrative of this is the provision of The Code, 3803, that the 
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commissioners of towns "shall provide for keeping in proper repair the 
streets and bridges of the town in  the manner and to the extent they 
may deem best." We think that under its charter and under the general 
laws of the State (The Code, ch. 62, vol. 2 )  the city of Greensboro was 
clothed with such discretion in  the control and improvement of i ts  
streets, and if damage comes to the plaintiff by reason of acts done by 
it, neither negligently nor maliciously and wantonly, but in  good faith 
in the careful exercise of that discretion, it is damnum obseque injuria. 
Smith v. Washington, 20 How., 136; Brmsh v. City of Carbondale, 78 
Ill., 74; Pontiac v. Carter, 32 Mich., 164.' " 

I t  is the recognized rule of procedure in appeals of this character that 
the Court is not concluded by the finding of facts made by the trial 
judge. Hyatt v. DeHart, 140 N. C., 270, and on con:~ideration of the 
entire evidence, and in view of the principle sustained by the authorities 
above cited, we are of opinion that the judgment of his Honor cannot 
be sustained. While the plaintiff and several other witnesses submitted 
affidavits to the effect that in their opinion the appropriation of plain- 
tiff's property, to the extent proposed, will cause them :rreparable dam- 
age, and is not at  all required by the public good, and will practically 
destroy their property as a residence, there are affidavits from several 
of the board of aldermen and the city engineer to the effect that on 
learning that there would be objection made to the condemnation as pro- 
posed, they caused a resurvey to be made; that they also made personal 
examination of the locality, and passed the resolution with the consulta- 
tion and advice of numerous citizens and taxpayers, on being convinced 
that the cutting off of the acute angle of plaintiff's yard mas necessary 
to the convenience and safety of the public using the 3treets and side- 
walks in  that locality. These resolutions and findings are supported by 
the affidavits of several citizens, that the proposed change is'desirable, 
and even necessary; and there are, too, facts in evidence permitting the 
inference that the damage to the property will not be so extensive as 
plaintiffs now think and contend. Here is sharp divergence of opinion 
certainly, but nothing to justify a conclusion that ther. has been gross 
abuse of discretion on the part of defendants to the manifest oppression 
of plaintiffs. This view is also confirmed by a perusal o : the official map 
put in  evidence showing the sharp projection of plaintiffs' lot into the 
present course of three important and much frequented streets, where, 
even in the opinion of the trial court, there should be a further con- 
demnation of fifteen feet of this angle. The objection to the judicial 
modification of defendant's resolution, however, is that the question is 
primarily and exclusively submitted to the municipal government, and 
his Honor has no power whatever in the premises unless and until mani- 
fest abuse and oppression are first established. Nor is there any ques- 
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t ion of estoppel presented by  reason of t h e  f a c t  t h a t  t h e  streets were 
la id off a s  they now exist before plaintiffs ever built  a n d  improved t h e  
property. T h e  better opinion being t h a t  t h e  power of condemnation, 
in cases of th i s  character,  is  a cont inuing one t o  be  exercised when a n d  
to t h e  extent t h a t  t h e  public good m a y  require. Power Co. v. W i d e r ,  
160  N. C., 269; El l iot t  on Roads  and  Streets  ( 3  ed.), see. 260. 

O n  t h e  record and  t h e  facts  a s  t h u s  f a r  presented, we  a r e  of opinion 
t h a t  n o  r igh t  t o  a restraining order  h a s  been shown, and  t h e  judgment 
of t h e  t r i a l  court  mus t  be set aside. 

Reversed. 

J. M. EDGERTON AND WIFE, SALLIE EDGERTON, v. W. V. TAYLOR, 
DALLAS TAYLOR, A. F. MOYE, SAM BRIDGERS, JOHN R. CRAW- 
FORD, D. H. DIXON, H. L. BIZZELL, J. B. NEWSOME, AND W. P. ROSE. 

(Filed 20 December, 1922.) 

Contracts - Executory Contracts - Interpretation - Interdependent 
Parts.  

Where all of the parts of an entire contract a r e  interdependent, so that 
one part cannot be broken without breaching the whole, a breach by one 
party of a material part will discharge the whole a t  the option of the 
other party;  and, a s  a general rule, when one party is unable to perform 
such executory contract, and the promises are  interdependent, and made 
in consideration of each other, he is not entitled to  performance by the 
other, or where he positively refuses to perform his contract i n  an essen- 
tial particular he cannot recover of the other for nonperformance. 

Where a party obligates himself to the performance of his contract 
dependent upon a n  act to be performed by the other party, the doing of 
such act is  a condition precedent, and generally without inquiry by the 
courts whether the doing of such act is beneficial to the one to  whom the 
promise has been made, and the performance of the consideration also in 
such case, becomes a condition precedent; and where one promise forms 
the whole consideration for the other, the promises are  not independent 
of one another, and the failure of one party to perform on his part will 
exonerate the other from liability to perform. 

One party to a contract cannot maintain ali action for i ts  breach with- 
out averring and proving a performance d his own antecedent obligations 
arising on the contract, or some legal excuse for a nonperformance 
thereof; or, if the stipulations a re  concurrent, his readiness and ability 
to perform them. 

S a m ~ P r i n c i p a l  and Surety. 
The surety on a bond given by some of the parties defendant for the 

faithful performance of a contract on their part is only bound .upon the 
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EDGERTON Q. TAYLOR. 

failure or refusal of his principal to  comply with  he terms which 
the written instrument has  imposed on him, and the sbrrty's liability is  
generally to  be considered as  strictissirmi juris. 

Contracts--Rights of Parties. 
Parties must be permitted to make their own contracts in their own 

way, and they will be valid and binding upon them except where not 
contrary to  good morals, or for some other reason, deemed sufficient, they 
a r e  not sanctioned by the law, o r  a r e  declared invalid and unenforceable 
in the interest of public policy. 

Contracts - Conditions PrecedenGBreach-SaleMuppressing Bid- 
ding-Principal and Surety-Damages. 

The defendants, contractees, in a contract to convey land, for the pur- 
pose of meeting their payment of the consideration, platted the same into 
several lots contemplating a n  auction sale a t  a certaiu date, when the 
plaintiff objected; and a t  his request the defendants executed their bond, 
with sureties, for the payment of the balance of the purchase price a t  the 
time specified in the contract of sale, upon conditiou that  the plaintiff 
should withdraw his objections to the sale of the land a t  auction by 
defendants, and not interfere therewith. The plaintivs action being 
against the defeudants and their sureties for specific performance of the 
contract, and for damages, etc., and there being evidence in defendants' 
behalf tending to show tha t  the plaintiff had violated thc conditions to be 
performed on his part, by appearing a t  the sale and suppressing the 
bidding thereat, in consequence of which there were no piirchasers : Held,  
a s  to  the sureties, the condition that  the plaintiff should not so interfere 
was a condition precedent to any obligation on the part of defendant 
sureties; and a s  to the defendant principals, they were entitled to  have 
the jury consider whether o r  not, under the evidence, they were entitled 
t o  be compensated for  any loss they may have sustained, caused by the 
plaintiff's conduct a t  the sale, which was prejudiciel to them. 

Same--New Trials-Pleadings-Amendments t o  Fleadmgs--Issues. 
I t  was further held under the evidence in  this case that  the issues sub- 

mitted by the judge were insufecient to determine the rights of the parties 
upon the facts and principles of law involved, and a new trial is ordered 
upon all the issues with suggestion that  the parties replead, if so advised 
and permitted by the trial court, and that  issues be so framed as  to more 
clearly present the controversy to the jury. 

APPEAL b y  defendants  f r o m  Culvert, J., a t  M a y  Term,  1922, of 
WAYNE. 

This was  a civil  action, wherein t h e  plaintiffs were seeking t o  enforce 
specific performance of a contract  f o r  t h e  purchase of cer tain real  prop- 
e r ty  i n  t h e  c i ty  of Goldsboro, and for ,damages  f o r  bre,ich of contract 
f o r  t h e  purchase of c ~ r t a i n  personal F o p e r t y  executed b y  t h e  defend- 
ants, W. Q. Taylor  and  Dallas  Taylor  t o  t h e  plaintifl's, a n d  f o r  t h e  
recovery against  t h e  remain ing  defendants  of judgment  f o r  $59,000 
under  a bond executed by  said defendants f o r  t h e  fa i th fu l  performance 
b y  t h e  defendants  W. V. Taylor  and  Dallas  Taylor  of t h e  contract of 
purchase. 
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On 6 March, 1920, the plaintiffs and the defendants W. 17. Taylor 
and Dallas Taylor entered into a written contract wherein the plaintiffs 
agreed to sell and said defendants agreed to buy certain real property in 
the city of Ooldsboro, knonn as "Edgerton Stables," at  and for the sum 
of $60,000, of which $1,000 was paid in cash and a bond for $5,000 
executed and delivered to the plaintiffs by said defendants for the faith- 
ful  performance of the contract on their part;  the deed was to be deliv- 
ered by plaintiffs on 15 October, 1920, and the remainder of the pur- 
chase nlnney xvas to be paid on that day. 

Some t i ~ n e  thereafter t h c  defendants W. TT. Taylor and Dallas Taylor 
sold the defendant A. F. Moye an interest in their contract. A month 
or so thereafter the said defendants decided to advertise a sale of said 
property in separate portions at public auction, said sale to be made 
on terms and deeds to be made to the respective purchasers on 15 Octo- 
ber, 1920, the day on which said plaintiffs agreed to deliver to said 
defendants a deed for said property free and clear of incumbrances. 

When the plaintiif learned of this proposed auction sale of said prop- 
erty he objected thereto, and refused to let surveyors go on the property 
to get the dimemions thereof for the purpooe of platting the same for 
such proposed sale, and refused to let any notices or advertisements of 
said sale be placed upon said property. At this time an auction sale of 
said property in lots or portions had been advertised to be held on 
25 Nay, 1920. On 22 May, 1920, for the purpose of removing any 
objectiom the plaintiffs had to an auction sale of the property, and for 
the purpose of paranteeing the performance of the contract of purchase 
by defendants, if said plaintiffs would not interfere wiih the auction 
sale thereof, defendants caused to be executed and delivered to plaintiffs 
a further bond signed by the defendants W. V. Taylor, A. F. Moye, 
Sam Bridgers, John R. Crawford, D. H. Dixon, H. L. Biz~cll ,  J. B. 
Newsome, and W. P. Rose, in the sum of $59,000, the exact amount of 
the remainder of the purchase price for the propkrty. 

These defendants, other than W. V. Taylor and Dallas Taylor and 
A. F. Moye, had no interest whatever in the property or in any of the 
proceeds that might be derived from a sale thereof. The sole considera- 
tion for this bond, as alleged and admitted, was to remove any objec- 
tions the plaintiffs might have to an auction sale of the property, and 
to cause plaintiffs to permit the auction sale to proceed without inter- 
I"erence on his part. Plaintiffs accepted the bond for this purpose and 
on this consideration. 

I t  is contended by the defendants, and they assert that the jury has 
found, that the consideration of this last mentioned bond has failed, for 
that i t  did not remove any and all objections on the part of the plaintiffs 
to an auction sale of said property, and that the plaintiffs, after the 
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bond mas given and accepted by them, as aforesaid, did wrongfully 
interfere with the auction sale of the property, as a1legc.d in the answer. 
They contend that notwithstanding this finding of fact by the jury, the 
court erroneously rendered judgment for the plaintiffs tigainst all of th6 
defendants for the full penalty of the bond. 

I t  is further alleged and contended that the consideration for the 
second bond having failed, the only judgment that can be rendered 
against any of the defendants, if any, is against the defendants W. V. 
Taylor and Dallas Taylor, in the sum of $5,000, stipulated in the first 
contract and bond attached to the complaint. 

The following verdict was returned hy the jury in response to the 
issues submitted by the court: 

"1. Were the plaintiffs J. M. Edgerton and wife ready, able, and 
willing, on 15 October, 1920, to convey the land to the cefendants W. Q. 
Taylor and Dallas Taylor, and to deliver to them the pcmonal property, 
as required by the terms of the contract. Answer: (Yes.' 

'(2. Have the defendants W. V. Taylor and Dallas Taylor failed and 
refused to comply with their contract to purchase said lands and said 
personal property, as alleged in the complaint ? ,Inswc:r : 'Yes.' 

"3. What damages, if any, are the plaintiffs J. M. Edgerton and wife 
entitled to recover from the defendants on account of the failure of the 
defendants W. V. Taylor and Dallas Taylor to take over and pay for 
the real estate? Answer : '$59,000.' 

"4. What damages, if any, are the plaintiffs entitled to recover of the 
defendants on account of the failure of the defendants W. V. Taylor 
and Dallas Taylor to take over and pay for personal property? h n -  
swer : 'None.' 

"5 .  Did the plaintiff J. M. Edgerton wrongfully interfere with the 
auction sale of the property, as alleged in the answer? Answer: 'Yes.' 

"6. I f  the plaintiff J. M. Edgerton wrongfully inttlrfered with the 
auction sale, did such interference prevent the sale of said property, as 
alleged in the answer ? Answer : 'No.' 

"7. I f  so, what damages are the defendants entitled to recover from 
the plaintiff J. M. Edgerton by reason of such wrongful interference? 
Answer : 'None.' " 

Judgment was rendered against the defendants for $59,000, with 
interest from 29 May, 1922, and other relief demanded, and the costs. 

W .  S.  O'B. Robinson, E. hf. Land, Teagus & Dees, and Dickinson & 
Freeman for plaintiffs. 

Langston, Allen & l'aylor, J .  F .  Thmpson, W .  A. Finch, Will iam R. 
Allen, and D. H.  Bland for defendants. 



N. C.] FALL TERM, 1922. 575 

WALKER, J., after stating the case: This case was not tried in the 
court below upon the correct theory, and the issues submitted to the jury 
did not embrace fully all the matters really in  controversy. These 
issues were objected to by the defendants and other issues tendered by 
them, which were rejected by the court, and defendants duly excepted. 

The court submitted, as will appear above, among others, the follow- 
ing issues to the jury: 

" 5 .  Did the plaintiff J. M. Edgerton wrongfully interfere with the 
auction sale of the property, as alleged in the answer?" 

The court then charged the jury upon that issue as follows: "If the 
jury should find by the greater weight of the evidence that after the 
execution of the bond for $59,000, J. M. Edgerton, by word or act, said 
or did anything to stifle the sale or bid, the court charges you that the 
consideration of the bond would have failed, and it would be your duty 
to answer the fifth issue 'Yes.' " 

The defendants complain that notwithstanding the instruction of the 
court upon the fifth issue, and the affirmative response of the jury 
thereto, the court has rendered judgment against the defendants for the 
full amount of the bond, viz. : $59,000, contrary to the instruction of 
the court that if the jury found that J. M. Edgerton "said or did any- 
thing to stifle the sale or bid, the consideration of the bond would have 
failed." I n  other words, that, as the jury found, by the answer to the 
fifth issue that J. M. Edgerton had stifled the sale or bid, the considera- 
tion of the bond for $59,000 had failed, and i t  would follow therefrom 
that plaintiff could not recover on the bond, or, at  least, could not 
recover as much as $59,000. 

Then, again, the court refused to submit an issue as to the damages, 
if any, sustained by the defendants or the principals in the bond for 
$59,000, in consequence of the wrongful interference by J. M. Edgerton 
with the auction sale of the property. I t  does not follow that because 
the sale was not wholly prevented by the unlawful and wrongful inter- 
ference of J. M. Edgerton with the same, that defendants, or some of 
them, were not damaged thereby, or that by reason of the wrongful 
conduct of J. M. Edgerton he may not be barred altogether of any 
remedy or right of action on the bond against those who executed the 
same, as sureties, or who guaranteed the payment of the debt to Edger- 
ton, upon condition, which was precedent, that he shodd not interfere 
with the sale. I t  is not in this condition of the guaranty or under- 
taking of some of the defendants as sureties that they will pay the debt 
or be responsible for any default of their principals, if Edgerton did 
not prevent the sale, but only if he did not interfere with it, and would 
agree, as a part of the condition, that all objections to i t  had been 
removed; and, therefore, the sureties, or guarantors, are entitled to 
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stand uuon the exact terms of their contract or undwtakina. and if -, 

Edgerton failed to comply with it strictly, to be disch:wged or exoner- 
ated from all liability. Some of the defendants, who claim to be merely 
sureties or guarantors, insist that, when the facts of the case are fully 
disclosed and shown, by the evidence and under proper issues to be sub- 
mitted to the jury, it will appear that their true positicn is but that of 
guarantors or sureties who have assunled responsibility for the payment 
of the debt only upon a condition precedent which has not been literally 
.or even substantially performed, but has been openly and essentially 
1 iolateci by Edgerton, and that by reason thweof, the latter has forfeited 
all right to proceed against them in the e ~ e n t  of their principals' default. 
They further contend that the only consideration for their agreement 
to answer for the wrong or default of their principals was the reciprocal 
promise of Edgerton that he would not interfere with the sale and with- 
draw all obiections to it, and that this he failed to do. That he did 
interfere wiih the sale, a's admitted by him, and found by the jury at  
the last trial; and further, that he, by doing so, and by other wrongful 
and illegal conduct, stifled competition and chilled tht: biddings, and 
caused great damage to the defendants, both the principals 2nd the 
sureties, and thereby released the latter from all liabilitsy to him. I t  is 
expressly alleged that J. M. Edgerton announced at the sale, or caused 
tobe proclaimed, that whoever bought the property would not get a good 
title. The auctioneer employed to sell the property talked with J. M. 
Edgerton, and requested him to bid on the property but Edgerton 
replied to him that "there was no use bidding on the property. that we 
couldn't give title." One witness at  the last trial, Thomas Burton. 
detailed cis conversation with Edgerton at the safe, and testified a; 
follows : "I saw Mr. J. M. Edgerton at  the sale and asked who he was. 
I asked him to bid on the poperty,  and he told me there was no use 
bidding on the property, that we couldn't give title, and I made the 
remark to him that I guessed we could, we didn't usually sell property 
unless we knew what we were doing, and he said we co~ldn ' t  give title. 
He was standing at  the large entrance door, and there were quite a 
number present. I do not know that I can recall the names of any of 
them. Mr. Hardy was standing there, and the young man we had 
advertising for us. I n  Consequence of the remark made by Mr. 
Edgerton, I turned and asked who he was, and they told me it was 
Mr. Edgerton, and I got back on the wagon and made the announce 
ment that if any one in the audience was afraid of the title they could 
make their first cash payment and we would place thcb first Gyrnerlt 
in any bank in the city until they were satisfied that the title was good. 
I didn't see any chance of selling the property when the owner was 
knocking the sale, When I spoke to Mr. Taylor, I was within ten feet 
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of Mr. Edgerton. I spoke wide open so any one in the world could hear 
it, and i t  was after speaking to Mr. Taylor that I made the announce- 
ment from the wagon. The crowd began dwindling away, and we 
couldn't hold them after making that announcement.'' This witness 
further stated that in  consequence of what had occurred there was no 
sale, and that there were 1,000 or 1,500 people at  the sale. 

I t  is further alleged by the defendants that the conduct of the plain- 
tiff 9. M. Edgerton, as alleged, caused those intending to bid on said 
property to desist from executing their intention, and particularly two 
bidders, who had made bona fide bids aggregating $65,000, to withdraw 
said bids, said ~vithdrawals being caused wholly and solely by a state- 
ment of the plaintiff J. 11. Edgerton rhat a lawsuit would arise out of 
any piiwhase by any bidder at said sale. That in consequence of the 
nrrongful conduct of the plaintiff J. 31. Edgerton, as above alleged, the 
performance of the contract O I I  the part of the defendants W. V. Taylor 
and A. I?. Moye was made impossible, and the defendants are advised, 
informed, believe, and allege thar zuch conduct was a breach of contract 
by the plaintiff. There was ample allegation and proof in the case of 
the suppression by J. M. Edgerton of biddings at  the sale and of active 
and encrgetic efforts b j  him to discourage those present for the purpose 
of biddhg for the property, and cause them to desist from said purpose 
by disparaging and flyblowing the title, which was offered to those 
desiring to purchase the property. 

I t  ~ o u l d  be diffieuit, if nor undesirable, at this time and in the present 
situation of the case, with the issues not, in their nature, fully determi- 
natiue, or decisive of the rights of the parties, and of the real questions 
involved, to state with any degree of precision the principles of law 
applicable to the case, as it may hereafter be developed, but the follow- 
ing ma17 hare important bearing when the case is correctly presented 
upon the true and essential issues, leaving their proper application to 
the differnnt phases and aspects of the controversy as they may here- 
after appear at the next trial. We therefore state them here: 

If the contract is entire in the sense that each and all of its parts are 
interdependent, so that one part cannot be violated without violating 
the whole, a breach by one party of a material part will discharge the 
whole at the option of the other party. 6 R. C. L., Contracts, para- 
graphs 311 and 324, also 310. And again, as a general rule, it is settled 
that where one party is unable to perform his part of the contract he 
cannot be entitled to the performance of the contract by the other party. 
Noreover, a party positively refusing to perform his contract cannot 
sue the other for nonperformance, where the promises are interdepend- 
ent, or i f  one is the consideration for the other, and the contract is 
wholly executory. 6 R. C. L., Contracts, paragraph 324. 
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Where the performance of an agreement depends upon an act to be 
done by plaintiff, the doing of such act is a condition precedent, and the 
Court will not (always nor generally) inquire whether the doing of i t  
is beneficial to defendant. So, whenever the entire consideration of the 
demand claimed is stipulated to be performed at or previous to the 
performance of the demand, the performance of thc3 consideration 
becomes a condition precedent. 13 C. J., Contracts, paragraph 698. 

The general rule is that promises, each of which formi, the whole con- 
sideration for the other, will not be held to be independent of one 
another; and a failure of one party to perform on his part will exoner- 
ate the other from liability to perform. Clark on Contracts, 656; 13 
C. J., Contracts, paragraph 540. Likewise, the party from whom the 
performance is due cannot (generally) assert that performance would 
be of no benefit to the other party. 13 C. J., Contracts, paragraph 706; 
also 13 C. J., Contracts, paragraph 735. 

The decisions of our State seem to be in accord with these principles. 
Niblett v. Herring, 49 N .  C., 262; Wooten v. Walters, 110 N. C., 254. 
One party to a contract cannot maintain an action for its breach with- 
out averring and proving a performance of his own anLecedent obliga- 
tions arising on the contract, or some legal excuse for a nonperformance 
thereof, or, if the stipulations are concurrent, his readiness and ability 
to perform them. Ducker v. Cochrane, 92 N .  C., 597, cited and 
approved in  McCurry v. Purgason, 170 N.  C., 468; Tussey v. Owen, 
139 N.  C., 457. 

This Court said, by Hoke, J., in McCracken v. R. R., 168 N. C., 62, 
at p. 67: "It is true that our Court has frequently expressed its 
approval of the principle that, in ordinary business contracts, in which 
the consideration has wholly or in  part  passed, conditions subsequent 
which look to the forfeiture of rights and covenants for liquidated dam- 
ages, which are in their effect but penalties, will be construed with some 
strictness, and, in  the exercise of its equitable powers, that i t  will, at  
times, relieve against forfeiture in the one case and will adjust the con- 
flicting interests in disregard of the penalty in the other. But the 
principle does not obtain in  the case of conditions precedtmt where strict 
performance may be insisted on," citing Corinthian L d g e  v. Smith. 
147 N .  C., 244; 1 Pomeroy Eq. Jurisdiction (3  ed.), see. 455. And in 
illustration of the principle controlling with reference to a condition 
precedent, the Court further said in that case: "Wher? the condition 
requires the railroad to be begun or finished before a certain date, i t  is 
held that time is of the essence of the contract, and the subscriber may 
be discharged from liability by a failure to comply with the condition." 
1 Elliott R. R., sees. 116-117. Where a town agreed to issue its bonds 
on "performance of certain conditions by a railroad company-as that 



N. C.] PALL TERM, 1922. 579 

it should construct its road from a certain point to a certain other point 
within a given t i m e i f  the company does not perform the condition 
within the time, i t  cannot, though prevented by floods, compel the issue 
of the bonds, though i t  afterwards completes the line. 1 Wood R. R., 
sec. 119, citing R. R. v. Thompson, 24 Ean., 170. A subscription, 'pro- 
viding that the town of F. be made a point, and said road be put under 
contract in one year from 1 September, 1853': Held, putting the road 
under contract was a condition precedent to the right of the company to 
recover, though the road was finished and running by 1 September, 1858 ; 
Judge Dillon saying, the letting to contract as stipulated might have 
hastened completion. R. R. v. Boestler, 15 Iowa, 555. I n  the present 
contract the parties have not only made the express stipulation that if the 
road is not completed to a certain point in three years, the bonds will be 
surrendered and destroyed, and that all rights and equities under the 
contract shall cease, but have added yet another with regard to time, 
that the bonds shall not be delivered unless and until the railroad shall 
construct its lines as above set forth, and has in operation over said line, 
within three years, trains for the transportation of passengers and 
freight." And in Ducker v. Cochrane, 92 N.  C., 597, cited with emphatic 
approval in  Corinthian Lodge v. Smith ,  supra, the Court held : "That 
one party to a contract cannot maintain an action for its breach without 
averring and proving a performance of his own antecedent obligations 
arising on the contract, or some legal excuse for a nonperformance 
thereof, or, if the stipulations are concurrent, his readiness and ability 
to perform them." And the Court in that case further says: "This 
principle has been recognized and applied by us in  many well considered 
cases. Tussey v. Owen, 139 N .  C., 457; Jones v. Mial, 79 N.  C., 164, 
modified, but not on this point, in 82 N. C., 252; Niblett v. Herring. 49 
N. C., 262; Grandy v. McCleese, 47 N. C., 142. And it is also well 
established that when the stipulations imposed by such a contract on 
the complaining party are in the nature of conditions precedent, a strict 
compliance may be insisted on. Mizell v. Burnett, 49 N.  C., 249; 
Norrington v. Wright,  115 U. S., 188; Oakley v. Morton, 11 N. Y., 25; 
Pickering v. Greenwood, 114 Mass., 479." 

And more especially as bearing upon the particular questions in this 
case, attention is directed to the fact that the bond in  question is a surety 
bond, the nature or character of which is  explained in  20 R. C. L., at  
p. 946, under the title "Principal and Surety," paragraphs 2 and 3. 
Since from an early date the liability of a surety has been considered 
as strictissimi juris, it is a general rule, where the surety enters into the 
contract of suretyship upon condition and in consideration of something 
to be first done by the creditor, that if the latter omits to perform the 
condition the surety is not liable. 21 R. C. L., 962, "Principal and 
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Surety,'' paragraph 16; Lawrence v. Walnzsley, 104 R. C .  L., 799; see 
note, 22 Ann. Cas., 415. Sureties are favored by the law. Their obli- 
gations are ordinarily assumed without pecuniary compensation, and 
are not to be extended by implication or construction. They have a 
right, as we have said, to stand on the terms of their contract, and 
having consented to be bound to a certain extent onl.?, their liability 
must be found within the terms of that consent, strict1.y construed, and 
it has been said to be insufficient that the surety may sustain no injury 
by a change in the contract, or that it may eren be for his benefit. 21 
R. C. L., 975, "Principal and Surety," paragraph 28, and see especially 
note 11, p. 976. 

I n  Jeffries v. Lamb, 73 Ind., 202. a creditor whose indebtedness was 
secured by a chattel mortgage tool; from his debtor a aote signed by a 
surety. The creditor at thc time promised the surety to cancel the 
chattel mortgage so as to enable the surcty to secure a mortgage on the 
chattel from the debtor as security to him. The credi,or failing to do 
this, it mas held that the surety was not liable, the Court saying: "These 
facts show. we think. an entire failure of the consider: tioil of the note 
in suit as between the appellant as payee of the note and tlie sureties 
therein." 

I n  Fay v. Jenks, 93 Mich., thc Court held that "If the creditor vio- 
lated the agreement for the exclusive agency as per contract, the sureties 
were not liable, irrespective of the extent to n hich the agreement was 
violated and the resulting injury to the corporaticln." The court 
pointed out in that case that the defense was not on the ground of a 
partial failure of consideration, but upon the ground that the creditor 
violated the condition upon ~rh ich  the surety signed, and which lvas the 
sole consideration of h i s  suretyship. 

I n  Jones v. X e r ~ ,  30 Ga., the Court said: "We understand the l a y  
to be this: I f  a creditor neglects to perform, or perfcrms defectively, 
any of the conditions either cxprcssed or implied whicll are incumbent 
upon him, or any of the terms xi~hich, collectively, form the consideration 
of the surety's contract or thc contract to which the surety acceded, the 
surety is discharged, or rather, his liability never attached." 

I n  Capps v. Smith,  4 Ill., 177, the Court said : T h e  rule is well 
settled that where the undertakings of the parties to :i contract are 
mutual, one in consideration of the other, they are to bc regarded as 
dependent contracts, which ncitlicr party can enforce without averring 
and proving a performance." Coughran V .  Bigelow, 164 E. S , ,  at 
p. 301, and especially on p. 310. See, also, Gamble v. (7zrne0, 47 N. Y. 
Suppl., at p. 548, where tlie Court said: "The rule that a contract of 
a surety is strictissimi juris is not a rule of construction, but a rille as 
to the application of the contract after its meaning has been ascer- 



N. C.1 FALL TERM, 1922. 581 

tained." See, further, n a y  v. DOT, 24 Amer. Dec., 137; Gayton v. Dey, 
1'78 Fed., 249 (101 C'. C. A., 609) ; Hunt v. L ioer rno~~,  5 Pick. (Mass.), 
101; Chopwmz v. Clements, 56 Southwestern, 646 (last paragraph of 
opinion) ; Gardner 2). Edzlwrds, I19 N .  C., 566. 

I t  is well understood in the law that parties must be permiited to 
make thejr own contracts in their own way, and they will be valid and 
binding upon them except where not contrary to good morals, or for 
some c thw reason, deemed suficierlt, they are not sanctioned by t h e  law, 
or are declared invalid and unenforceable in the interest cf public. policy. 

The   la in tiff has made a contract. in this instance. that hr. would 
refrail, frola doing anything that ~+ould  interfere with the making of 
t b : ~  sale, or obstruct the salxe, and has agreed that he would withdraw 
all obiectio~e to it. and the drfe~idanfs. some of whom are sureties. or 
guara~~tors ,  for the performance of their part of the contract., hace 
agree?, in consideration of plaintiff'i promise, as set forth, arid upon 
csondition that he fully and faithfully pcrforms the same, that they will 
i,ecome bound to him for the faithful performance of their part of the 
contract. But it appears that the promise of the one mas the only con- 
sideration for the promise of tbe other, or to state it differently, the 
prom is^ of J. M. Edgerton, and the fulfillment of it, was necessarily a 
ccndition precedent to any obligation on the part of the defendants, or, 
at  least, such of them as were to be sureties or guarantors, that they 
shoiild become bound to Edaerton in the manner specified in the con- - 
tract. Rut we are of the opinion that the case was not so tried through- 
out as to decide the dominant question in it, nor yet to determine i t  
with respect to other important matters involved in the controversy, one 
of thesc questions being the amount of damages to which the defendants, 
or any of them, are entitled to recover if plaintiffs have violated the 
contract on their part, and the actual prevention of the sale by the 
plaintiffs is not essential to their recovery of such damages, because if 
plaintiffs have impaired the right of the defendants to have a sale free 
Crom objection, and, of course, without interference by them and free 
from any act or conduct of theirs which was calculated to impede the 
sale by depressing or chilling the biddings, by disparaging the title to 
the property, or by other means or conduct, and to the extent that de- 
fendants' rights were impaired in  such manner, i t  would seem that they 
are entitled to be compensated for any loss they sustained. 

I t  may be that it would conduce to a more intelligent and a clearer 
perception of the controlling or determinative issues if the parties should 
replead and state their respective sides of the controversy more pre- 
cisely, under the order of the Court, and that thereupon other issues be 
framed and submitted to the jury, but the case can proceed without this 
being done, if the parties are so advised, what we have said in this 
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regard being merely suggestive, a n d  not  as  a n y  compulsory direction b y  
us, bu t  a s  something lef t  ent i rely t o  t h e  discretion of counsel, a n d  to be 
done w i t h  t h e  approva l  of t h e  presiding judge. 

W e  order  a new t r ia l  a s  t o  a l l  t h e  issues, a s  this wil l  best a t t a i n  t h e  
end i n  view, a n d  will  t h e  more  cer tainly conserve, ij' not  advance, t h e  
r igh ts  a n d  interests of t h e  several parties. 

W e  need not  consider t h e  other  exceptions, though th i s  does not  mean  
t h a t  they  a r e  not well taken, b u t  t h a t  i t  would no t  be t imely t o  refer  t o  
them more  minutely t h a n  w e  have  already done, a s  w e  deem it best t o  
reserve a l l  other  questions un t i l  t h e  facts  a r e  more  fu l ly  a n d  clearly 
presented t o  u s  t h a n  they  a r e  i n  this record. 

T h e r e  m u s t  b e  another  t r i a l  f o r  t h e  purposes we  have  indicated, and  
it will  be  so  certified. 

N e w  tr ia l .  

MARY STRUNKS, ADMINISTFLATBIX OF JOHN M. STRUNKS, v. JOHN B. 
PAYNE, DIRECTOR GENERAL OF RAILROADS, AND SOU!I!HERN RAILWAY 
COMPANY. 

(Filed 13 December, 1922.) 

1. Railroads-Employer a n d  Employe-Master a n d  Servant-Negligence 
-SuBcient H e l p - E v i d e n c e Q u e s t i o n s  fo r  Jury-Trials. 

I n  a n  action to recover damages for the negligent killing of plaintiff's 
intestate by the defendant railroad company, there was evidence tending 
to show that  the intestate, in  the course of his employment, had applied 
the brakes on two cars that  had been "shunted" onto a sidetrack from 
the defendant's freight train, and that then the defendant's train 
"shunted" another car onto this track that  came in contact with those to 
which the plaintiff had applied the brakes, connecting the automatic coup  
lings so that  the three cars, instead of remaining stationary, began to run 
back down grade;  that  the intestate got back upon the car and used a 
"brake stick" a s  a lever, which was fixed within the r;pokes of the brake 
wheel, for  additional power, and upon the breaking of this "brake stick," 
the intestate was thrown between the cars to his injury and resultant 
death, there being no other employee than the intestate to act a s  brake- 
man under the circumstances: Held, sufficient evidence upon which the 
jury could find that the service required for stopping the cars under the 
circumstances was more than the intestate could singly perform with 
reasonable safety; that  defendant had negligently failed in its duty to 
furnish him sufficient help, and that  this negligence was the prosimate 
cause of the intestate's death. 

2. Same--Assumption of Risks. 
A brakeman on a freight train assumes the risks of his employment 

that  a r e  incident thereto and obvious, but not such as a r e  caused by the 
negligence of the railroad company, or i ts  employees, i'or whose acts i t  is 
liable, under such circumstances that the employee may not reasonably 
anticipate in time to avoid the result of an injury theretby caused, the rule 
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not applying that the servant assumes the risk by remaining in the service 
after he  knows it, or i t  is obvious, and he  appreciates the danger arising 
from it. 

3. Same--Rules of Employer. 
A rule of a railroad company that  its employees shall not use a "brake 

stick" intended to be inserted between the spokes of the brake wheels for 
stopping i ts  freight cars will not alone bar the recovery of such employee 
in his action to recover damages for the alleged negligence of the defend- 
ant  railroad company when the rule has not been enforced, but habitually 

.disregarded, if the use of the "brake stick" was reasonably required under 
the circumstances. 

4. SameDefects-Instructions. 
Under the evidence in  this case, i t  i s  held, that  the defendant railroad 

company could not reasonably object to  a charge of the court instructing 
the jury that,  where an employee knows of a defect that has caused the 
injury complained of, and appreciates the risk and the danger attributable 
to  it, and continues in  the employment without objection, or obtaining 
from his employer, or representative, a n  assurance that  the defect would 
be remedied, the employee assumes the risk, even though i t  arises out of 
his employer's breach of duty, a s  the instruction is  in its favor, if 
erroneous. 

5. Damages-Statutes-Federal Employers' Liability A c t c o m p e n s a t i o n  
-Negligence-Wrongful Death-Present Value-Railroads. 

The measure of damages under the Federal Employer's Liability Act 
for the negligent killing of plaintiffs intestate, a n  employee of the defend- 
an t  railroad company, is for "compensation" to  the legal dependents, to 
be computed a t  the present cash value of the future benefits of which the 
beneficiaries were deprived by the death, making adequate allowance, 
according to the circumstances, for the earning power of money. 

6. Appeal and  E r r o r - a b j e c t i o n s  and Exceptions-Instructions-Excep- 
tions - Damages - Present  Value--Negligence - Wrongful Death- 
Federal  statu&s--~ederal Employers' &bilky Act. 

A charge of the court upon the measure of damages to be given to the 
legal dependents of an employee negligently killed by the defendant 
railroad company under the provisions of the Federal Employers' Liability 
Act, that  omits from the jury's consideration the present value of the 
future benefits that  the legal dependents had been deprived of by the 
death, permits a recovery beyond that  allowed by the statute, and a n  
exception thereto presents the error on appeal without the necessity of a 
special request confining the recovery within the proper limits, there being 
but one legal principle involved aud erroneously stated, which makes the 
error positive or affirmative, i t  being a failure to state the applicable 
principle correctly, and not a mere omission to charge as  to some special 
o r  particular phase of the case. 

7. Courts-Practice-Federal Courts-State Courts. 
Semble, the Federal courts follow the rules of practice in  the state 

courts holding an exception to the charge is sufficient on appeal, without 
a request for instruction, when the charge is of itself an erroneous state- 
ment of the measure of damages to be awarded by the jury for a wrongful 
death, in  this case the negligent killing by a railroad company of its 
employee. 



8. Appeal and Error-Aew Trials as LC rmc: Issue---liamirg,s. 
There being no error upon the issues of negligence, etc., com:niiie4 b:; 

the trial court in an actio~i against a railroad company for the alleged 
negligent k~liing of plaintiff's intestate. but on13 upon 1he irsue as to the 
measure of damages, a new trial Upon that issue aione is ordered on this 
appeai. 

AFLELI, LJ7 ciufeud.tl.is Irvm L ~ i l q .  J ,  ,it iil:ircL Terlii, 1 9 ~ 3 ,  uf 

GTJILPORD. 
Thir  1s an  action hy pia;~-:ln l q  :j,i~~li~;istr:i.r;:, (,L Ler k~~?b:t:ju, to 

recovrr dxuages f a  his 3 e ~ t h  cauqei hy . l ~  a!leyt J 11egli,e111-t. of the 
 defend:^?^ S o u t h ~ n  Bali 'rag Company. I t  \\;Is a h l t t e d  that  he was 
killed 9 8ovrmi)tr .  1930; t ! ~ t  tile plal~~tif ' r  is  th: wid J W  and i< lrimis- 
tratri-i of the testator, an(! :ha t  he also left surwr ng hill, tblze rnlvlar 
children. The  jury found upon the Issues mbmitteci t l  a t  tile ,)laintiff's 
incestale r a s  killed by the negligewe of the defendant aiimay coropmy, 
a* allrged in the complaint; t h ~ t  he dltl not assume thc  risk ot being 
injur~gi,  : '[ti 4c.r-csvd the darl~agcs to the mi,low a+  $10,000; to his infant 
dauqLtclr. Xargaret, 7 years of age, at !$G,CI)O;  ro iiis in;wlit son, Marviu, 
5 yoears oi agr, at $7,000. ,d to his i~ , fml t  sur,, Llo,;ar(\, 2 ? r a l >  of ,ige, 
a t  $7.000. Judgment accordingly. 

I t  a p p w L d  ill the ~ i ' l d ~ n c e  that on 1 1  e ~ : m ~ l i r , g  ui' Xor a u b v ,  1 i..:r, 

the intrstntr nab a memhei c,f a t ra ia  crew of the def(.ndant's r.11iroad 
in  chargc of 1, N. C'arr, cnndnc~tor, who took aut  rrcnl Gr .e:,>boio ri 

trzin ot f r ~ ~ g l ~ t  ,':irs, 28 or ?!I ill nur .her, to p p~)ii i t  011 the% bt lt line OT 

thc tlero~ldalit, snr~ring sex v x l  rr~nnutnc+l~ing eqtshlish ne-its. known as 
the E'i~~ieiiing hli!l, nl~crc  ,?id cxrs w c r ~  sn;tclic.d, c+l :~~s~f ic ( l ,  : r ~ ~ t i  tlis- 
t r i h u t d .  Thrre  w e  ~eve rn l  trarks h~ anchiqg ~ f f  f rom 1 his b d t  line clnd 
usrd f ~ r  rhis purpose. One of these is known as the pass track, near a 
pi~ldic highwau. and is the one on which intcstatc mas ' r i l l~d .  

T'Jh[w this train of czirs re:ic.heil n point on the belt Lnc near thr~  said 
pass track the engine was pilshing t lmn  il; a general e:litt.rly &revtion. 
One car nnc: put icpoii the main or belt line. Then t n o  gondola cars 
together, 10:~clcvl ~11th  sand, , L I ~  rt.c.11 \ieighing i 5  to 75 rolls, n r r c  kicked 
or ~ l i u n t c ~ ~ l  ,iClnlt. , l ~ q t a t ~ ( ~ :  up rill tlw . t r ~ p  grade of t l i ~  paqs track;  
Strmrks. in the performance of his d u ~ y  as  brakeinan, <ct tlw hrnkes o r  
thew trio ('aTS X ~ P I I  t h y  wased rolliiig 1113 the grade 01 tllr pas.; track; 
tht.11 n box car of lirrlc (n r igh i i~g  35 ~ O I I S )  WIS kicked or ~ l l i l n t ~ d  UP the 
grwtlc of the pazs track with ~ n i f i ~ i e u t  forcc and ~ i o l e n c e  to strike 
one of the gondola cam, and coul)led nit11 it antornatic:illy. The  effect 
of this impact waq to jostle the two gondola cars and to start a11 three 
cars rolling down the grade. 

This  created a n  unexpected emergency. When the cars began to roll 
down, Strunks was on the ground, where i t  was his d ~ t y  to be, and it  
was his  duty to stop the cars. I n  order to do this he had to go on top 
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of the car to get to the brakes. H e  ran up the ladder of the box car and 
applied the brakes on that car, using the brake stick; there was nobody 
there to help him and nobody on the two gondolas. Strunks was the 
only brakeman on the cars. I n  order to stop the cars with only one 
brake, he would have to apply enough pressure on this brake to stop all 
three of them, and the brake stick broke, which it seems caused his fall 
to the ground and his subsequent death. 

The box car of lime was kicked up the grade with more force and " 
violence than was perhaps intended, and, not being under the control of 
any one and with no brakeman on it, this was doubtless the initial cause 
of the tragedy which followed. 

When the three cars began to roll down the grade Strunks was on the 
ground, near where, on the opposite side, mas the conductor Carr. 
Strunks ran up the ladder of the box car and applied the brakes to that. 
These brakes were on the end of the box car which was next to the 
gondola cars. H e  fell from this place, between the box car and the first 
gondola. The truck of the gondola which followed the box car passed 
over him. Witness Carr heard Strunks apply the brakes, heard a sound 
as if something had broken, then saw Strunks' feet, saw him when he 
struck the ground. H e  fell on the side opposite to the witness. 

The defendant in his answer ststes that Strunks mas usinn the brake 
u 

stick at the time that the stick broke, which caused him to become un- 
balanced and to fall from the car, being thrown under the car and killed. 
I t  was in evidence that a brake stick is like a wick handle. reduced to a 
suitable length, to be used as a lever, which, when inserted in the brake 
wheel (which is made like the steering wheel of an automobile) enables 
the brakeman to apply a greater degree of pressure than would other- 
wise be possible. I t  was in evidence that the defendant had a rule for- 
bidding the use of brake sticks, but, nevertheless, that they mere in 
universal use, and had been for at  least 16  years; that there is much 
work required of brakemen which cannot be done without the use of 
brake sticks. The conductor in charge of the train knew that Strunks 
mas using a brake stick, and another brakeman testified that he was 
familiar with and had worked on this particular grade; that he used a 
stick there, and that to control the cars on this grade it was necessary 
to use a brake stick. 

The conductor. Carr. testified that he did not inspect the brakes. but 
there was nothing to indicate that the brakes were in bad condition up 
to the time they started to roll back, that is, when they were struck by 
the box car and jostled or jarred. Strunks had applied the brakes on 
these cars, and if in good condition they would have held under the 
impact. 

There was verdict and judgment thereon against the defendant, from 
which it appealed. 
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S. B. Adams and R. C. Xtrudwiclc for plainti f .  
Wilson & Frazier for defefidamts. 

WALKER, J., after stating the case: I t  appears that there was suffi- 
cient evidence in  the case to warrant the jury in finding that the task 
of Strunks on this occasion was beyond his power to perform alone with 
reasonable safety; that the defendant had failed in its duty to furnish 
sufficient help. If so, this was actionable negligence, provided such 
failure was the proximate cause of the death. Pigford v. R. R., 160 
N. C., 93. That case also holds that the doctrine of the assumption of 
risk relates to the servant's knowledge of the ordinary rmisks incident to 
his employment, and which he is presumed to know-but that extraor- 
dinary risks created by the master's negligence, if he knows of them, 
will not defeat a recovery unless the danger to which he is exposed is so 
obvious and imminent that the servant cannot help seeing and under- 
standing it fully, and he fails under the circumstances to exercise that 
degree of care for his own safety which is incumbent upon the ordinarily 
~ r u d e n t  man. 

The defendant was negligent in kicking or shunting these cars up the 
steep incline of the pass track without any one in position to control 
their movements-the cars beinp shunted and not under control. vio- 
lently struck the two cars ahead; on the pass track and gtarted all'three 
of them rolling down the grade. This was the initial cause of this 
occurrence, and was negligence. Moore v. R. R., 179 N. C., 641. 

Notwithstanding the defendant had a rule forbidding the use of brake 
sticks by brakemen, i t  was in  evidence that this rule had been disre- 
garded for more than 16 years, and that all brakemen had for many 
years habitually used brake sticks, to the knowledge of defendant; that 
defendant constantlv reauired brakemen to do work which could not be " A 

done without their use, and that on this particular grade, in doing the 
work required of Strunks, the use of a brake stick was necessary. Under 
these circumstances the existence of the pule cannot exculpate the de- 
fendant. Biles v. R. R., 143 N. C., 79. 

The defendant insists that i t  was error to refuse to nonsuit, or to 
instruct the jury that if they believed the evidence to mswer the first 
issue "No"; and further, that it was error for the couimt to refuse the 
prayer for an instruction, viz. : "If the jury believed tk e evidence they 
should find that the plaintiff's intestate assumed the risk incident to his 
employment." We do not think that upon this evidence the court com- 
mitted any error in these respects. 

The court charged the jury: "When the employee knows of the defect 
and appreciates the risk and danger attributable to it, then if he con- 
tinues in the employment without objection or without obtaining from 
the employer, or his representative, an assurance that the defect will 
be remedied, the employee assumes the risk, even thougk. i t  arise out of 
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the master's breach of duty." We do not see how the defendant can 
complain of this instruction. 

This case was brought under the Federal Employers' Liability Act, 
and the rule of the Federal Court and not of the State court controls as 
to the assessment of damages. 

Upon the other question, as to the assessment of damages under what 
is termed the "present value') rule, i t  is unnecessary for us to say very 
much, as the proper rule, and the one, therefore, that we should follow, 
was stated by the Supreme Court of the United States in  the compara- 
tively recent case of Chesapeake & Ohio R. Co. v. Kelley, 241 U. S., 485 
( S .  c., 60 L. Ed., p. 1117) ; and Same Railroad Co. v. Qainey, 241 
U. S., 494 ( S .  c., 60 L. Ed., p. 1124)) as follows: "The present cash 
value of the future benefits of which the beneficiaries were deprived by 
the death, making adequate allowance, according to the circumstances, 
for the earning power of money, is the proper measure of recovery in 
an  action against an interstate railway carrier under the Employers' 
Liability Act of 22 April, 1908 (35 Stat. at L., 65, ch. 149)) as amended 
by the act of 5 April, 1910 (36 Stat. a t  L., 291, oh. 143; Comp. Stat. 
1913, see. 8662)' for the benefit of the widow and dependent children of 
an employee killed while engaged in interstate commerce." 

The charge of the court in  this case is contrary to the rule as there 
declared by the highest Federal Court, and proper exception was taken 
thereto in  this case.' 

I f  a judge attempts to state the rule of law applicable to the case, he 
should state i t  fully, and not omit any essential part of it. The omission 
of any material part is a fatal error, and i t  is an affirmative or positive 
error. The "present value'' of the future benefits which his widow and 
children would have derived bv a continuance of the life of the Derson 
in question would seem clearly to be an essential part of the rule of the 
statute as to the damages which may be recovered, and not the sum 
total of the benefits as they may accrue in  the future, because the amount 
of the latter are to be paid now. The rule of damages, as charged by 
the court, did not follow the Federal statute, as the latter provides only 
for ((compensation," while the rule as given to the jury by the court 
would more than "com~ensate" the beneficiaries. as thev would receive 
all at  once, or in. solido, and not as the benefits severally accrue in  the 
future, which would necessarily be more than the statute contemplated 
should be paid to them, as the sum total of all the benefits, if received 
as they may accrue hereafter, would plainly be less than the payment of 
all of them immediately without any abatement, or discount so as to 
reduce them to the present value of the said future benefits. Manifestly 
the Congress intended only the present worth of the accruing benefits 
by the use of the language in  the statute. Any other construction would 
result in giving the beneficiaries more than the fair  and reasonable 
compensation provided for in  the Federal statute, for without being 
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kept within the proper limit, the jury could, at  least, gire them more 
than the present worth or value of the accruing benefits, being unre- 
strained, and more than likely they mould do so, and giyen ample oppor- 
tunity and f ' r ~ e  range for favoring the bcneficiarieq beyond their legal 
deserts, i t  is more than probable that they did so. But apart from this 
consideration, it is plain that the statute intended to limit the jury to a 
fair and reasonable compensation, to he estimated by I hem in view of 
the fact that the whole amount or aggregate of the several benefits will 
be paid presently, and not the several anlounts successi\ely as they may 
accrue. No special request for an iilstruction was required by the law, 
or by well recognized procedure, in order to entitle the dl~fendant to such 
an instruction, as that is undoubtedly an essential and material part of 
the rule prescribed by the statute, and the judge qhould have charged i t  
~ d u n t a r i l y  and mitho~it being urged to do so by a special prayer. 

I n  the Kelly case, supra, the Court said "that, where future payments 
are to be anticipated and capitalized in a verdict, the pl~intiff is entitled 
to no more fhan their present worth. is commonly recognized in the 
state courts," citing anlong many cases the following from this State, 
namely, Poe v. B. R., 141 N. C., 525, 128; Benton v. R. R.. 122 N. C., 
1007, 1009; Johnson v. R. B.. 163 N. C., 431, 452 (Anno. Cases 1915 B, 
598). 

Statutes similar to the one now being comidered have been construed 
by the courts of this country in the different stat'e jurisdictions, and 
with substantial uniformity, to the effect that for the I-ogent and con- 
r iming reasons stated in those cases they only allow the "present value" 
of future benefits from the continuance of the life that has negligently 
been taken. We fully considered the same question in  Johnson v. R. R., 
163 X. C., 431, and F r y  v. R. R., 159 N. C., 357. I n  the Johnson case, 
supra, i t  is said: "In an action for injuries by negligence, such as this 
one, the plaintiff is only entitled to recover the reasonable present value 
of compensation for his diminished earning capacity in the future, and 
not the whole difference between what he would be able to earn in the 
future, but for such injury, and such sum as he would be able to earn 
111 his present condition. R. R. v. PaxhaTl, 92 S. W., 446. Where 
future payments for the loss of earning power are to be anticipated by 
the jury and capitalized in a verdict, the plaintiff is entitled only to 
their present worth. Goodhardt v. R. R., 177 Pa.  St., 1. The damages 
to be awarded for a negligent personal injury resulting in a diminution 
of earning power is a sum equal to the present worth of siich diminution, 
and not its aggregate for plaintiff's expectancy of life. O'Brien v. 
White, 105 Me., 308. The rule, as we see, may be stated with varying 
phraseology, but i t  all carries the same idea, that the c~stimate should 
be based upon the present value of the difference between plaintiff's 
earning capacity (now and then), and not the total difference caused 
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by the injury. The rule is supported by many authorities in  this and 
other jurisdictions. Pickett v. R. R., 117 N. C., 616; Wilkimon v. 
Dunbar, 149 N.  C.,  20 (opinion by Hoke, J.); Benton v. R. R., 122 
N. C., 1007; Watson v. R. R., 133 N. C., 188; R. R. v. Carroll, 84 Fed. 
Rep., 772; Fulsome v. Concord, 46 Vt., 135; Kenny v. Polkerts, 84 
Mich., 616. I n  Pickett v. R. R., 117 N. C., 616, a similar instruction 
was held (opinion by Avery, J.) to be objectionable, because (it left the 
date which should be the basis of the calculation, to say the least, 
uncertain, if the language was not susceptible of the construction that 
the net income would be estimated as of the period when those dependent 
on him mould have realized the benefit of his labor had he not come to 
an untimely end.' I t  is there said that the jury should be told that 
it is the present value of the net earnings or income, the rule being stated 
succinctly and clearly in the seventh headnote of the case. The identical 
rule is laid down in  Eenton I.. R. R., supra (opinion by Clark, J.), 
citing Pickett's case, supra; Burton v. R. R., 82 N. C., 504; Kesler v. 
Smith, 66 N. C., 154. This is not merely the just and reasonable rule, 
where all the damages are to be avarded and paid presently, and not as 
they accrue in the future, but it is the only one admissible under the 
statute, and it is said in Bentom's case, supra, to have been established 
by the precedents. Any other principle, if adopted, would enable a 
plaintiff to recover more than could possibly be earned, as no man 
realizes at  once the full earnings or accumulations of a lifetime." 

The courts in the different jurisdictions have consistently agreed as to 
the proper measure of the damages to be recovered in such cases, and as 
to the "present value" rule being the correct one, under the terms of the 
statutes applicable to this claw of cases, and it will be found that they 
consider the "present value" of the benefits or accumulations which 
would have been realized by the deceased person had he survived, as an 
essential or material, and indeed an inherent part of the rule of the 
statute as to damages. The omission of it in the instruction of the court 
must, therefore, be an affirmative error which vitiates the charge. 

The view of the case here presented and insisted upon relates to the 
same point, the measure of damages, as the one in Ala. R. Co. v. Carroll, 
84 Fed. Rep., 772, where it was held that '(the measure of damages for 
an injury depriving a plaintiff of his earning power is not the amount 
he might probably earn during his expectancy of life, but the present 
value of such earnings." That case was commenced in the Circuit 
Court of the United States for the Northern District of Alabama. where 
there was a verdict and judgment therein for the plaintiff, and carried 
by appeal to the U. S. Circuit Court of Appeals for the Fifth Circuit, 
where the judgment was set aside and a new trial awarded because of a 
charge upon damages similar to the one in our case. I n  other words, it 
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was a Federal Court of Appeals passing upon this question of damages, 
and i t  lays down the rule obtaining in those courts upon a similar ques- 
tion. I t  cites, as one of the authorities in support of the rule it applied, 
Railway Co. v. Farr, 6 C. C. A, 211 (56 Fed., 994), and says further 
in the opinion by Justice Pardee: "To this part of the charge the 
plaintiff in error duly excepted, and the foregoing remrlrks of counsel 
and the charge of the judge in relation to damages are ast;igned as error. 
The remarks of counsel stated an incorrect method of : ~ r r i v i n ~  at the u 

measure of damages, were unfair, and tended to mislead the jury, and 
there was error in permitting the same to go to the jurg. I n  Railway 
Co. v. Farr, 12 U.  S .  App., 520, 528; 6 C. C. A., 211, and 56 Fed., 994, 
in a sirailar case, exactly the same error was committed. I n  relation 
to it the learned judge announcing the opinion of the Court said: 'This 
was a manifest error. The present value of the earnings of 40 years to 
come, if absolutely assured, is much less than 50 per cent of their 
amount, at  any rate of interest that p r e ~ a i l s  in  the Indian Territory, 
and when it is considered how uncertain these earnings :ire, how many 
chances of disability, disease, and disposition, condition the probable 
earnings of a young man, the rule announced is absurd. Nor was the 
rice of this argument, or of the court's approval of it, anywhere ex- 
tracted in the general charge. The judge contented himself with the 
harmless remark upon this branch of the case that if the jury found for 
the plaintiff they should allow such a sum as would compensate him for 
his pecuniary loss sustained, or that he would hereafter sustain, by 
reason of the disabilities caused bv his iniuries.' " 

I t  must be noted carefully that the decisions in the Carrdl case, supra, 
and in the Farr case, supra, just cited, mere not controll8:d by the con- 
struction of any statute in the State giving an action for death caused 
by negligence, but were decisions in cases to recover d a m a p  for personal 
injuries caused by negligence wherein the plaintiff sought to recover 
inter alia damages for loss of physical and mental power which would 
extend into the future, or common-law damages, and the courts held i t  - ,  

to be a general and uniform rule in  all cases to allow only the present 
value of benefits, which would have accrued in the future, if the party 
had not been incapacitated by the negligent act of the defendant,-or if 
those benefits had not been lost, if death had not been caused by the same 
kind of act. I t  was a general rule, the principle of which was applica- 
ble to all like cases, whether founded on the common law or on a statute, 
for it was the rule of reason, and when the reason is the same. the law 
is the same (ubi  jus ibi remcdium). 

There mas but a single proposition contained in the instruction of the 
court to which exceptibn was-duly taken, and where this is the case, the 
exception has the effect, in law, of denying the correctness of the single 
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instruction. This is the rule of all appellate courts, and i t  could not 
well be otherwise. I t  was not necessary, as assumed, that appellant 
should have gone further and stated that his exception was based on the 
incorrectness of the single instruction as given, for this is most plainly 
implied, there being but one instruction. I t  is settled that where there 
is but one instruction in the charge of a court, the appellant complies 
with the requirement as to exceptions and the assignments of error, by 
a single and general exception to the charge as given. What more 
could he say? And this is so as to an exception to a judgment, and 
there are various other illustrations of it in procedure and practice. 
The instruction of the court in this instance induced the jury to give 
damages upon a wrong basis-not the one prescribed by the statute, and 
i t  was calculated to do so. I t  was a positive error in  failing to lay 
down the rule, as fixed by the statute and required no prayer to guide 
the court and jury in applying the right principle. 

We may as well, in this connection, refer to the fact that neither 
R. R. Co. v. Kelly, 241 U. S., 485, nor R. R. Co. v. Gainey, 241 U .  S., 
494, held, or stated, that a prayer was necessary to raise the question as 
to the error or insufficiency of the instruction as to damages under the 
act. I t  is simply said in the Kelly case, supra, by Justice Pitney (60 
L. Ed., bottom p. 1122) : "So far  as a verdict is based upon the de- 
privation of future benefits, i t  will afford more than compensation if i t  
be made up by aggregating the benefits without taking account of the 
earning power of the money that is presently to be awarded." And 
again, at  p. 1123: "Where future payments are to be anticipated and 
capitalized in a verdict (that) the plaintiff is entitled to no more than 
their present worth is commonly recognized in  the state courts,'' and he 
cites numerous state cases and the following United States cases at  
p. 1124: St .  Lwis, etc., R. Co. v Needham, 3 C. C. A., 129; 10 U. S. 
App., 339; 52 Fed., 371, 377; Baltimore (e. Ohio R. Co. v. Henthorne, 19 
C.  C .  A., 623; 43 U. S. App., 113; 73 Fed., 634, 641. We will quote 
from the Gainey case, supra, a little more fully (60 U. S. L. Ed., at  
p. 1125) : "The only question raised relates to the method adopted in 
ascertaining the damages. The jury returned a verdict of $16,000. 
On appeal to the Kentucky Court of bppeals, i t  was insisted that this 
amount was grossly excessive, and was the result of erroneous instruc- 
tions to the jury. I t  was contended that the verdict of $16,000, if placed 
at  interest, would yield an annual income greater than the amount the 
widow would have received had she lived, and would yet leave her the 
principal to-dispose of at  the time of her death. The (Kentucky) Court 
overruled this contention on the authority of C. & 0. R. Co. v. Kelly, 
160 Ky., 296, where the same Court held that in  such a case the whole 
loss is sustained at the time of intestate's .death, and is to be included 
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in  the verdict without rebate or discount. A reading of the opinion of 
the Court of Appcals in the present case (162 Ey . ,  - 2 7 ;  172 S. W., 
918) makes i t  evident that  it was only upon this theor;. that  the Court 
was able to reach a conclusion sustaining the verdict. Since we have 
held, in C. & 0. R. Co. 11. X e l l y ,  this day decided (241 U. S., 485, an te ,  
1117; 36 Sup. Ct. Rep., 630)) that  tlie theory is  erroneous, it  results 
that  the judgment here under review must be reuersed and the cause 
remanded for further proceedings not inconsistent xvitli this opinion." 

Bu t  i n  Thornton's Fed.  Empl .  Liability Act ( 3  ed.), see. 199, pp. 293, 
294, it is  sa id :  "Local s tate  practice confl-01s. The  practice in the 
state court of the locality where the action is brought prevails. both 
where the action is  hrouglit in a state court and in  a Federal Court." 
This brings us to the very strong and forceful statement of the rule by 
Jus t i ce  A v e r y  in P i c k e t f  v. K.  R., 117 N. C., 639, for  the unanimons 
Court:  "Thc instruction giren, ~ ~ i e r c d  1 1  i f h o u f  re feren-e  t o  the prayer  
of t h e  de fendan t ,  was objectioimble in  that  i t  left the question of the 
date which should be the basis of the final calculation, to say the least, 
uncertain, if his language was not susceptible of the construction that 
the net income would be estimated as of tlic period when those dependent 
on him would h a w  realized the benefits of liis labor had he  not conic 
to an untimely end." This is  the correct rulc applicable to this and 
similar statutes, and, as Jz~s f i r e  i11w-y correctly said ( in  Picket t ' s  case, 
supra),  the element of restriction to the present ~ a l u e  is  an essential 
part, eren corisirlerecl without regard to any rrqnest for a special i~ l s tmc-  
tion upon the question as to the computation of the  damages. 

As to the verdict and judgment anarding separate damages to each 
beneficiary, the mere fact that  tlic aggregate of then1 amounts to $30,000 
does not cure the error, as pointed out in Cmzfml Rai lroad o f  Vemzont 
v. W h i t e ,  supra ,  or begin to do so. That  is  not tlie point of the ohjec- 
tion, and has no relation to it. The  separate award of damages to each 
of the beneficiaries is still there and the distribution will he n ~ a d ~  ac~ord -  
ingly, and contrary to the positive rule of the K l ~ i f e  case, stcprn. :$S 
Supreme Court Reporter, a t  p. 869. 

There should be a new tr ial  on the  issue as to  damages, for the reasons 
set forth by us, nliich arc  in agreerncrit with those stated in tlic clecisionr 
of the higliest Federal Court on the same subject, as well as by thp over- 
whelming ~vciglit of authority in the state jnrisdictions and the loner 
Fctlernl courts, nliich arc  entitleti a t  least to some conqitlerwtion. as it 
secrn~ to 1 7  5. 

7'11(~ c a w  of , J O U C C  U. B. R.. 170 N. C., 260, lins no beariwg mllatcvcr 
upon tlie qucstion in  contra\ crsp llcre. I t  d e d s  nit11 entirely different 
qucstiolis-those not rclnti~ig to tlic cju&on of tlaningeq, and the proper 
in3truction. undw tllc Fctlcral Emp1opc.r~ I iabi l i tp  ,let in regard 
tl1ercto. 
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Bi;t the  inriguage i11 the case of / n  re. Stonc, 173 N. C:., 208, j.9 much 
to the  point and also col-era rnori. tlin n one ~ ' i c d n n  rabed ill this record, 
2nd the: I R K  is there s t a t d  r e ry  clearly. 

7'L2 IJnjted States Supreme Court did not hold in Xei icy 's  cmt, s ~ ~ , p ? a ,  
that i n  :,he nbs r~ux  of ii player for npecia!. in~;trnctiari :; charge such as 
the on:; gireri i n  this casz would he sufic~ent,  nor d ~ i l  it s:ly anything 
like that  e ~ r !  i n  sr:bsf-:!lice. SClc have quoted above what it did say. 
Thc K8?1ie l~  :r:lrl tlit. (Jlni,rc?j CC(CS(~S, S I ~ I , ~ .  arq decisive o f  t h i ~  nne, as to 
the p m p r  mlc  of damages ir, actiolls arisi73g under the Federal :Employ- 
,:+ T,ir.hilit:; Act: arid fully sustain o u ~  vi:v of t h t  (pestion, 

7 ,  !IN i ? l c r r i c~~ t  as  to !.he nresent ~ a l u e  of tlw fi:tt~re l~twriits !;!telv to 

have .wid that in some usrtieular or iiidiviJirsl ca .c- t h t ~  ccirrrt Worn,  bv 
its ~r~strl:c.tic?n, had v i r twl ly  submi t td  th :~ '  r d h  \7i1 11- t !!F. (Ill+RilOll of 
dxmnpi-i slthou& it has not donc si, i n  v rec iw M n i t e  Innglage, 
which s spt~c.inl prayer for i i i s t ruc t io~~ ruil3t have rvoked from the pre- 
siding judgc I f  i t  is a part  of the rule, the jndt,e s h o ~ l d  90 charge it, 
d x t h e r  asker? to do PO or  not, and this being so, there is  no reason why 
the <tat? e n d  the Federal rale slmuld r:ot ht the samca to this an?stion, 
th? ste!xtes being substantially a11k r,:d iilentin:~l In u:eanitig, qo f a r  

[Filed 13 December, 2.32.: 
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Same-Evidence-Trials-Questions for Jury-Reference. 
Where the appeal of the judgment debtor from a judgment of a justice 

of the peace is properly in  the  Superior Court, and it is  made to appear 
in the latter court that  the judgment had been paid since its rendition 
by the justice, and there is evidence i n  the defendant's behalf that he had 
paid it  under duress on compulsion, and without any intention on his part 
to abandon the right of appeal that,  instead, he had preserved, it  was 
error for the Superior Court judge to regard this evidence a s  irrelevant 
and dismiss the appeal, said evidence, if denied, raising an issue of fact 
to be determined by the jury, or a finding by the court or referee, a s  the 
parties may agree, or the court may decide i n  proper instances. C .  S., 
1534. 

Appeal a n d  E r r o r  - Appeal - Motions-Judgment--Abandonment 
Evidence--Burden of Proof. 

Where, in  the Superior Court, the plaintiff moves to dismiss the appeal 
of his debtor from a judgment rendered against him in the court of a 
justice of the peace on the ground that the appeal had been abandoned by 
the payment of the judgment, the burden is on him to show such acts or 
conduct as  would amount to the abandonment he has  all2ged in his motion. 
C. S., 1534, the giving of a stay bond, or even the payment of the judg- 
ment, not, of itself, being sufficient to show an abandonment. 

Pleadings-Appeal and  Error-Appeal-Motions-Permission t o  File 
Answer. 

Held ,  under the facts of this case the answer or affid~~vit of the defend- 
an t  was in the nature of an answer to the plaintidi's motion, in the 
Superior Court, to dismiss the defendant's appeal from a judgment of a 
justice of the peace; and where the judge has erroneously dismissed the 
case on plaintiff's motion, on the ground that defendant's payment 
effected an abandonment by him of his right, plainti~f 's contention, on 
appeal, that the court had not given its permission f o ~  the defendant to 
file the answer is  without merit. 

APPEAL by  defendant  f r o m  Lane, J., a t  August  Term, 1922, of 
BUNCOA~BE. 

T h i s  action was begun before a justice of t h e  peace by  t h e  plaintiff's 
testator,  Gwyn Edwards,  a n d  w a s  originally entitled Gwyn  Edwards 
v. Will ie  Lee Nil ler.  E d w a r d s  died, and  the  bank a b o i e  named, as  h i s  
executor, became a p a r t y  plaintiff. Edwards  secured judgment  on  21  
J u n e ,  1920, against  Mil ler  f o r  $85, with interest on  t h a t  s u m  f r o m  
21  J u n e ,  1918, wi th  costs. Mil ler  du ly  appealed to  t h e  Superior  Court ,  
i n  which court  h i s  appea l  was  docketed 29 J u n e ,  1920. O n  25 J n n e ,  
1920, E d w a r d s  pa id  t h e  judgment, under  t h e  circumstances stated in  
t h e  uncontradicted affidavit filed b y  Miller.  

O n  23 May,  1921, the  defendant  filed what  purpor t s  :o be a n  answer, 
which is  a s  follows : 

"The  defendant  W. L. Mil ler  answering, says : 
"1. T h a t  t h e  defendant, a t  t h e  t ime  t h e  sui t  was brought  against  h i m  

by t h e  plaintiff (meaning  t h e  action before t h e  justice of t h e  peace), did 
not owe t h e  plaintiff, i n  respect of t h e  subject-matter of said suit, more  
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than $12.50, which amount he offered to pay the plaintiff prior to the 
beginning of said suit, but the defendant refused to accept the same. 

"2. That a t  the time of bringing the suit and the rendering of judg- 
ment therein, the plaintiff had a claim against the defendant based on 
certain notes, dated 20 September, 1916, secured by deed of trust of 
same date registered in Buncombe County, which was a lien on defend- 
ant's real estate, and which contained a power of sale, which the plaintiff 
Edwards was then about to enforce for the nonpayment of the debt 
secured by the said deed of trust. That the plaintiff Edwards used the 
said notes and deed of trust, and the power which they gave him over 
the defendant, unlawfully to extort from the defendant Miller the pay- 
ment of the said sum of $100, $85 of which was in payment of the judg- 
ment aforesaid, rendered herein on 21 June, 1920, by Dermid, justice of 
the peace, and $15 to said plaintiff's attorney, which said $100 the 
defendant was wrongfully and by duress forced by the plaintiff to pay 
in order to procure from the plaintiff the notes and deed of trust, so 
that he might have the same canceled of record, and the $100, so wrong- 
fully extorted from him as aforesaid, was by the defendant Miller paid 
to the plaintiff Edwards on 25 June, 1920. The judgment against the 
defendant in  favor of the plaintiff was rendered by the justice on 21 
June, 1920, and defendant appealed therefrom. 

"Wherefore, this defendant prays that he have judgment against said 
Edwards for the restoration of the said $100, with interest thereon from 
24 June, 1920; also for such damages as the jury may consider him 
entitled to, and for such other relief as he may be entitled to in  that 
behalf ." 

(Duly certified.) 
The answer was offered as an affidavit, upon plaintiff's motion to 

dismiss the appeal, but the presiding judge refused to hear or to con- 
sider it, or, at  the request of the defendant's counsel, to find any facts 
stated therein, and then refused all relief to the defendant, giving as the 
sole reason for his refusal that the matters stated in  the answer and 
a5davit  were irrelevant, and for the same reason he dismissed the de- 
fendant's appeal from the justice of the peace. The court did not find 
that any of the statements of the uncontradicted affidavit or answer 
were untrue, but simply that they were immaterial. Defendant also 
requested the court to find such of the facts stated in  the a5davit as he 
deemed to be relevant or material, and this the judge refused to do. 

The court holding, in effect and as matter of law, that the judgment 
had been paid, and no appeal could be taken from it, thereupon dis- 
missed the case. 

The defendant duly and regularly excepted to the several rulings of 
the court, and appealed to this Court. 
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If ~ ( ~ I I I R ~ O I I  was not i~ fact granted, i t  v a s  cmineutl:~ proper tl.nt ;t 
s l lo~~lrl  bare h e n .  \Ire Lase our decision ilpoiz the nwrits: tli.;wrilmg 
tecl~riicnl matter.. . 

Tllc ci~sc> lips -n-itllili :'I [:arrow compass. There n m  :i jiltlga:;~11; i.1 
the ju~tice 's  cowt  agninst thc rlefmdant, froru ~vllicli he d ~ l y  n.4 regu- 
larly : ipp~nl id .  and C ' ; I I ISC~~  t l v  appeal to  be c!ocketed -11 the S n p ~ r i c J r  
Court, iii tlut. form :utd !;.ithi11 proper r m e .  The ilrsfeilcin!!t allegcs 

his property c'n-iiicli v : i s  si~l:~, jc~t ,  n111;cr ilir, st,atutc., t n  tIl.9 i i e i ~  of t h i  
j ~ ~ t l g n l m t ~  ~ l ? i c l i  hat1 b e s ~  tloi~keteii), anti threateilf4 i o  i'orrclosc it 
uii11c.r the p o n w  of ~nlc! c;~iit:li~lcd in It, i f  the jndg-tl~ent -n-3.3 not ? ) n i ( i .  
Th:it ;.il~il:iiE "!?sr.d t h o  n ~ t t . s  m t l  dpt-(1 of trust, :liirl tlit: p~?;\'pr ~ ;h ich  
they g:~vc, hi~:i over the  fi!>f~:id:~l~t i ~ ~ i ~ : ~ \ ~ ~ ? ~ ~ ~ , v  t o  : ~ ~ ~ t ~ > i ' t  !r~.l~n ~?cfe!~~c[:j~!f 
and $15 7 3  l~lnintiff's attwnc-,'? ,ind lie furthe; nllt~getl, i t i  siil~stal!i.i-, 
the of r.;llich $55 vxi; t o  bc in pnymeiit. of tl (> j ~ d g ~ i ~ c i i t  rift\rcsaiti, 
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vant, and therefore we must assume its allegations and averments to be 
truc~, and, if thus considered, the rourt shonld not have dismissed the 
appeal, but instead shoi&l at  !cmt have inwired as to the nature of the 
payment of the money in the judgment, whether intended as a free and 
full satisfaction of it c: ;ilere:y for the pilrpose of preventing the issue 
of zn es~cution cpon it and a ?ale of property of :he plaintiff, so that 
he might continue to prosecute his appeal and to further contest the 
matter with the defendant. 

We were cited to C o u  ell v. Grcgoq.y, 130 X. C., 80, in support of the 
ruling of the court in this case. but we find that case, upon a proper 
considrration of its facts. to be dirwtly against the plaintiff. These 
were the factq in that case: "?'he jmtice of the peace heard the cause 
and rendered judgment npon all the i w m  for plaintiff in the sum of 
$82.63; that at the time, and within an hour after judgment rendered 
and announced, and in presence of the justice, one Cartwright said to 
defendant, 'Why don't you appeal,' and defendant announced to the 
jnstice that he did not ik:sh to appeal. 'tbat he wished to pay the debt 
and vet rid of it,' and asked r'or ths bill of costs; no execution was issued, 
and no request or demand made on the plaintiff to pay the judgment; 
that then and there the defendant paid the judgment and costs into the 
hands of the constable for the plainti3, x d  the justice satisfied and 
discharged the judgment at the request oi the deiendant." I t  will 
readily be seen that the facts there .r\cre rad~cally different from those 
in this record. The debr; was pilid ~y the defendarLt (in that case) "to 
get rid of it," and he also paid rhe coqta. 

I n  2 Cyc. Law & Pro., 647, r: is said: "Volunrnrg payment or per- 
form,ince 3f a judgment is gene:;dly hdti iu  be no bar to appeal, or writ 
of error for its reversal, unless such payment was made by way of 
compromisr mid agresrnf-nt to settle t l ~ c  controversy, or unless the pay- 
ment or perf orraance of thp judgment was under peculiar circumstancee 
which r,~nounted to a coafession cf i t q  eorrwtness." And it is stated in 
2 Enc. of PI. & Prac., 181, t h t  "Paym+ut of a cullectible judgment 
r~ndtrt.1d by :L court of cotnpetwt jui'ixl~(.bio:. i* ic\,oluntary, and does 
not bar thc dppeal of the unsut ,essfu: party below." And this is true, 
nothing e!v appearing ,;ustire ~ l I ~ ~ , ~ z n z ~ , ~ ,  wid ill Lytle v. Lytle, 94 
I\T. C., at p. 5 2 5 :  '(It 1 2  nell wttlecl that v~here a party is put out of 
possesbion of land, in p u r s ~ , a n x  of a judgment or order improvidently 
granted, or is required to  pay money, :lnd the judgment is afterwards 
declared void or is set aeirle, tLe Court ..-ill ~~rompt ly ,  as far as practi- 
cable. restore the party complaining t9 the inxsession of the land, and 
give him remedy for the money io paid. XLe law forbids injustice, and 
i t  will not allow its process to work injurr to a parig against whom it 
goes b,g improvidence, mistakv, or :~Fase will abray9 restore such 
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party promptly, and place him as nearly as may be in the same plight 
and condition as he was before the process issued. This is due alike to 
the integrity of the law and to the party asking relief" citing cases. 
This implies that the defendant may either file a stay bold and prevent 
the issuing of an execution, or pay the debt, and if successful in his 
appeal, may have an order for the restoration of money, if paid, or of 
property, if taken or turned over to the plaintiff. C. S., 1534, provides: 
"If the judgment appealed from, or any part thereof, he paid or col- 
lected, and the judgment be afterwards reversed, the appellate court 
shall order the amount paid or collected to be restored, with interest 
from the time of such payment or collection. The order may be 
obtained on proof of the facts made at  or after the hearing of the appeal, 
on a previous notice of six days. If the order be obtained before the 
judgment of reversal is entered, the amount may be i:lcluded in the 
judgment." 

1t thus appears that if the appellant desires a stay of execution he 
must give a bond, or if he does not, he must pay the debt, in which latter 
case, if he prevails, i t  will be restored to him by order of the court. 

Accepting the statement of the defendant's answer, or affidavit, to be 
true, i t  would appear that defendant did not intend, by plying the debt, 
to "throw up his hands" and abandon the appeal, but r~ere ly  to ward 
off an execution and sale of his property until the case could be heard 
and finally disposed of by the court, or there is evidence of this being 
the fact. 

The question raised by the defendant's answer or affidavit may be 
submitted to a jury, if the plaintiff takes issue with the cefendant upon 
it, or the question thus raised may be otherwise determimd by a finding 
of the court or a referee as the parties may agree or the court may 
decide. 

As the plaintiff alleges that the defendant had abandoned his appeal 
by the payment of the amount of the judgment, the burden necessarily 
is on him to show it. The mere payment of the money is not of itself 
sufficient under the facts and circumstances of this case, S O  far, at  least, 
as developed, to show the abandonment. 

A ,  

The defendant's answer or affidavit was in no sense a counterclaim, as 
contended, but was more in the nature of an answer to the motion of the 
plaintiff to dismiss the appeal. 

There was error in the ruling of the court, which is reversed, and the 
case will further proceed in  the Superior Court in accorcance with law 
and the course and practice of the court. 

Error. 
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J. C. RAINES, WILL RAINES, THEO. W. RAINES, H. C. GARRETT, AND 
E. R. GARRETT v. MARY D. OSBORNE, EXECUTRIX OF MRS. FANNY J. 
RICKS, DECEASED. 

(Filed 13 December, 1922.) 

1. Wills-Interpretation. 
In  interpreting a will to ascertain a testatrix's intention, the court 

should place itself a s  near as  may be in her position, and when the lan- 
guage she has therein used is ambiguous or doubtful, i t  should take into 
consideration the situation of the testatrix a t  the time and the relevant 
facts and circumstances surrounding her a t  the time the will was executed, 
the first rule of construction being to give effect to the testatrix's intention 
as  found in the terms of the will and within the limits which the law ~~ ~ 

prescribes ; and the predominant and controlling purpose of the testatrix 
must prevail when ascertained from the general provisions of the instru- 
ment over particular and apparently inconsistent expressions to which, 
unexplained, a technical force may be given. 

2. SameDevises-Domestic Servants-En~ployees. 
A bequest in a will "to any servant or any other household employee" 

of the testator should be construed a s  if expressed "to any household 
servant or any other household employee," and does not include within 
its meaning those who worked upon the testator's farm, occasionally doing 
carpenter's work in the home, laying cement in the house, or laying rock 
on the premises, making flower boxes, etc., though occasionally, or a t  rare  
instances, they may have performed some slight service that  may come 
within the letter of the definition though not within its spirit, and the 
clear intention of the testatrix. 

3. Wills-Interpretation-Intent-Evidence-Pa1* Evidence. 
Par01 evidence of a testator's declarations of his intent in making a 

will, made before or a t  the time he executed it, is incompetent, the rule 
being that the intent a s  gathered from the written instrument, under the 
established rules of interpretation, will prevail. 

STACY, J., dissenting ; CLARK, C. J., concurring in the dissenting opinion. 

APPEAL by  plaintiffs f r o m  Bryson,  J., a t  September Term,  1922, of 
POLK.  

Quinn, H a m r i c h  d? Harr i s  for plaintiffs. 
R. N .  Robinson for defendant. 

WALKER, J. This i s  t h e  appeal  of t h e  plaintiffs, J. C. Raines, W i l l  
Raines, Theodore Raines, R. C. Garret t ,  and  E. R. Garret t ,  o r  of the  
plaintiffs other  t h a n  H. E w a r t  Constant,  f r o m  t h e  judgment against  
them i n  t h e  court  below. 

I n  t h e  defendant 's appeal  we  settled the  meaning of the two items, 
Nos. 11 a n d  12, i n  t h e  will  of Mrs.  Ricks, wi th  reference to  what  was  
meant  by  t h e  words "To a n y  servant,  o r  a n y  other  household employee," 
construing those words a s  if they read "To a n y  household servant o r  a n y  
other  household employee," and  thus  considered, it i s  our  opinion t h a t  
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none of the present appellaiii5 h:ir b r ( ~ i ! ~ h t  hi~r~self n i t l ~ i n  thc rn~anirlg 
of those items. Mrs. Ricks, af 'lit> tisr1,- of 1ir.i &ath and for. rnai~y years 
before that e17ent, owned a w r y  largc travt of land, knosvii as "Ricks- 
haven," upon which she resid-d. 7'1:~r(b mc.rP ahout one lirsndied. acres 
of this land in cultivation, r ~ h ~ r c  shc r~isetl  w h ~ a t ,  corn, lye, pctatoes, 
cabbages, and peas. She had a granni> rtnc? harl~s, znd an orchard 
from which she gathered and cnnned :i large quantity of fruits. 

The appellants lived on and rriltir a'i.cl for themselre3 separaic- small 
farms of the larger tract of land and t l - s r ~  ' % t 'stimo~l-j- t e n d i ~ ~ g  t~o shorn 
that at least one if not more of th-nl ~ccnsion:illp did mrlc of various 
kinds in and about t h ~  holite. .is nri ;llnstration. n e  l+s:rsc- 3 ciauqe 
from the testimony of Jot. C' Rqines. 1-w of the  appellmts, as t o  tbc 
sort of n-ork done by him: "J d i d  j w t  an-thing ~51. wnn;ed done, 011 

the road and farm and buildiny, and !aid r w k  and b ~ i c k  and built 
flower boxes and worked cn the yards 5nild;rp 11p p1ac.r to  so^ crass, 
and I did carpenter work in the house and laid cement floors. T'here 
were about 100 acres of land in c:iltivation, aqd she raked ~ ~ h e n t ,  coril, 
rye, potatoes, cabbage, peas. and bhc 11:d qnite an orchzrd and canned 
a good deal of fruit, for I hclpcd 1%-ith the sealing of thc cans. T d r o ~ e  
her car for her. R. E. Constant wor!<ed about the house mostly. 3I-y 
work was here an? yonder, no certain place, but the last part of Mrs. 
Ricks' life most of my work was np about the house." But it was not 
household n-ork either in the legal or popular sense of those words. 
H e  did no such work in or n h u t  the house ah th2t performed by Ff. E. 
Constant, or as that contemplntec! or in t~nded by the tes atrix nhc-n she 
wrote the items Nos. I1 and 12 They mere not in a r y  proper sense 
household servants or househol" wlp1uyr.e~. They r e r e  farm laborers, 
or persons engaged in oataidr rtork, although they may occasio~lallv 
have done work nmr or ere11 in  he liouce, a d  even tho:,e seem to have 
been rare instances. Carpcn1:-1- s nork, done in the houw, or that of 
'laying cement or laying rock, making flower boxes, ana road or farm 
work, would never be suppow,l to rocarl housf ,~]c)rk, or t h ~  persorls doirg 
those things upon special r queii nf 1 1 ~ ~ .  l3ic.k.; i m ~ l d  ne7w be ;,raperly 
or correctly considered ac cx ; ' h~ ,  l l o u s ~ l ~ ~ l d  swvants or Louseholcl em- 
ployees. 

I n  determining thc testrtcJJ? infcntiori, tl16 r80urt sho~~li l  place ~tself  
as r!ear rs  possible in h7s I I ' J S : ~ ~ ( J ? ~ ,  8t!d h ~ l ~ c e  where the lanfiage of 
the mill is fir;lbig;lo~s or clori'otfn!, sha-dd taho  into collsidirratiolL the 
situation of the teitatcr z n d  the fact<. and ~4i'rut11~tanci~< s l i i ' r o ! ~ ~ d i ~ ~ ~  
him at the time +LC \:ill w l c  c w c n t d  4O C::.,# . p. 1392. 'Phis I ' I I I ~  bas 
been adopted in lTc;.tE C' r 3'ina. R w f i n g  z'. Harris, 62 X. (;., 11 ; 
Freeman I;. Freemar 141 37 0 ,  ??. Th~r.0  0r.r. many o & . ~  cases that 
could bc c i t ~ d  aq s ~ x l ' ~ - ~ i - ~ .  'o thig rule. The first grett  rule ill the 
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constructioii of wills i a  that the iriterition of the testator must prevail, 
proridcd it can be effertuatec! ~ i t l i i n  the limits which the law prescribes. 
h e p e r  Y. S e a g l c ,  94 S C., 338. In the construction of a will, the 
predomirisnt and pontrolling purpose of the testator must prevail when 
ascertained from fhc  g ~ n e ~ a l  l~rorisions of the will over particular and 
appar~nt ly  inconsjatent expressions to which, unexplained, a technical 
force is  giver^. E'mncks 1 % .  TT'hifaXrr, 116 N. C., 518. 

Even if we could apply to this c a w  the principle adranced and much 
relied upon by the appellants, ab to the general or primary intention 
taking precedence of the particular or spcodary one, for which they cite 
40 Cyc., pp. 1393 and 1399, we voulti be unable to hold that the appel- 
lants were either ('household serrai~ts or household employees." 

The appellants do not anaver tlw des, ription of ('household servants 
or household employees," who are those employed in the mansion house, 
and nhich words were c~rta inly  not in tendd to embrace those who 
m-orked out of doors upon the home placc, and nere not even regularly 
employed to do work within the curtilage. 

The clause of the will under which the plaintiff claimed a legacy in 
F r a z i e ~  v.  Weid, 177 Mass., 513; 59 E. E., 118, mas as follows: "I 
%ire and bequeath to each one of the servants who, at the time of my 
death, shall hare been in my employ at my homestead, or at  the stable 
connectetl therewith, a period of four consecutire years, the sum of one 
thousand dollars." I11 construing this clause, the Court said: "In the 
present instancr we think that this testator used the expression 'at my 
homestead' in the sense of 'at my d~elling-house.' We think, therefore, 
that the bequest was intended for only such servants as were employed 
in the mansion house or the stable, and not for those who worked out 
of doors upon the home place. I t  was to domestic servants and to 
stable hands. We think the bequest is to only such servants as were 
hired to work in the house or the stable. Whether the plaintiff is a 
legatee depends upon the general nature of his employment, and he 
Tvas an  out of doors laborer rather than a servant employed at the house 
or stable. The small proportion of his work done in the house or stable 
was nlcrely incidental to his main employment, and did not bring him 
n4thin the class of servants employed at either of these places for the 
necessary four consecutive years, within the meaning of the first sen- 
tence of the clause giving the bequest." 

1J11L7.Phy 7%.  Lazurence, 218 Mass., 3 9 ;  105 3. E., 380, was a case where 
the article of the will upon which plaintiff relied for recovery was as 
follons: ((I also give $5,000 to each of my domestic servants, other 
than those mentioned in the two preceding articles, who shall be in 

my at my decease, and who shall hare been in such service for 
the fire years immediately preceding my death." Upon this clause the 
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Court says: "The question is, Was the plaintiff a 'c omestic servant' 
within the meaning of that term as thus used by the testator? The 
servants employed at this establishment consisted, at  least, of Sherman, 
the coachman, a saddle horseman, and the plaintiff, who, as the trial 
judge has found, was 'engaged in the employment of the testator as a 
stableman or groom, whose duties were principally in connection with 
the care of the horse and at  the stable,' and the two female servants in 
the house, who were sisters, one serving as cook and the other second 
girl or waitress. These two sisters were the only servants then or there- 
after living in the house up to the time of the testatcr's death. I t  is 
manifest that in framing this clause the testator was thinking only of 
the same general class as the Kelly sisters, that is, persons whose chief 
or only duty was in the house, and that only such a per,3on was regarded 
by him as a domestic servant within the meaning of the clause. The 
duties of the plaintiff, as found by the trial judge, were not of that kind, 
and upon such findings i t  follows as a matter of law that the plaintiff's 
case falls." 

We could hardly cite two cases of such high authority and entitled to 
so much respect where the facts are so nearlv identic:;l with those we 
arc now considering, and we fully concur in the construction which the 
court placed upon those wills, and the principle there applied is con- 
trolling in this appeal. 

Our decision on the question of evidence is also agaimt the appellants, 
and is the same as that in Constant's appeal. "The general rule is that 
parol testimony is not competent to prove a testator's declarations prior 
to or after the execution of his will to aid in its cons;ruction, nor are 
such declarations admissible even if made at  the time of the execution. 
Since the testator's intention is to be ascertained from his written will, 
his parol declarations of his understanding of the meaning of his will 
are not admissible for the purpose of interpreting his testament. I t  is 
obvious that if verbal declarations were admitted, wills might be over- 
thrown which expressed the intention of one who could not dispute 
evidence of his declarations, nor give explanations of them, and thus 
grave evils would result." 28 Ruling Case Lam, p. 280. "It seems to 
be generally held that the declarations of a testator are not competent 
upon the question of the interpretation of the contents of his will." 
In r e  Shelton, 143 N. C., 218; 10 Anno. Cases, 531. I n  that case the 
Court also says: "This exception to the general rule prohibiting hear- 
say, however, does not make competent the testimony clf the witness by 
whom contestant offered to prove statements made by the testator in 
November, 1904, as to how he was going to leave his property. I t  is 
generally agreed that the declarations of the testator may not be received 
to explain, change, or add to a written will, nor can it be revoked by 
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parol.  1 Redfield on  Wills. W e  see n o  view i n  which said evidence 
was  competent on  th i s  trial." See, also, note t o  Ann.  Gas., 1915 B, 
page  16. 

T h e r e  was no error, therefore, i n  t h e  opinion a n d  decision of J u d g e  
Bryson direct ing a judgment of nonsuit against t h e  appellants.  

N o  error. 

STACY, J., dissenting: T h c  l a w  is correctly s tated i n  t h e  opinion of 
t h e  Court ,  bu t  I a m  unable to  agree with i ts  appl icat ion t o  t h e  facts  i n  
t h e  ins tan t  case. I n  m y  judgment  the plaintiffs a r e  ent,it,led t o  t ake  
under  i tems 11 a n d  1 2  of t h e  will  of Mrs.  Ricks, or,  a t  least, t o  have t h e  
question determined by a jury.  

CLARK, C. J., concurs i n  dissenting opinion. 

J. C.  RAINES, WILL RAINES, THEO. W. RAINES, H. E. CONSTANT 
ET AL. v. MRS. MARY D. OSBORNE, EXECUTRIX OF THE WILL OF MRS. 
FANNY J. RICKS, DECEASED. 

(Filed 13 December, 1922.) 

1. Appeal and  Error-Record-Instructions-Presumptions. 
Where the record on appeal does not set out the charge of the trial 

judge to the jury, and no exception thereto appears therein to have been 
made, i t  will be presumed that  i t  was in all respects correct, and that  the 
jury were properly instructed a s  to the law. 

2. Wills-Interpretation-Servants-Employees-"Household." 
A bequest "to any servant or other household employee who may be in  

my ( the  testatrix's) employment a t  the time of my death," is  construed to 
imply the words "household" between the word "any" and the word 
"servant"; and one employed around the house, sleeping in a servant's 
room on the premises, eatiug in the servants' quarters, and hired to cut 
and bring in wood, for use in the testatrix's dwelling, and to take care of 
the testatrix's greenhouse, to cut the grass on her lawn, to dust her rugs, 
etc., is  within the intent and meaning of the words "domestic servant." 
This interpretation is  illustrated by a specific devise in  another item of 
the will to  one employed a s  a companion by the testatrix, living a s  a 
member of her household, and whosf, duty mas not that  of a servant, the 
testatrix not intending to call her a servant, and therefore using the 
words "household employee" to spare her feelings, although she performed 
in some respects a servant's work. 

3. Appeal a n d  Error-Objections and  Exceptions-Questions a n d  Answers 
-Evidenc+Objectionable i n  Part. 

An objection and exception lo a proper question asked a witness does 
not necessarily include the answer of the witness, and where the answer 
is  competent in part, exception should be taken specifically to the erroneous 
part in  order that  i t  may be considered on appeal, and not merely to the 
question, which is  competent and in proper form, but only to the incompe- 
tent part of the answer. 
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,IPIJEAL by defendent from Lave, ,T., at Fall Term, l ! ) i ,  of POLK. 
This is an action for the recoxery of certain legacies nllt.ged by the 

plaintiffs to be theirs under and by ~ i r t u c  of the will of Mrs. Fanny 
Jones Ricks. 

After the disposition of a large sum in pecuniary legacies to friends 
and relatives, the material portions of the \'rill required to be considered 
in this case are as follows : 

"Item 7. To Lizzie Rurkhardt, $1,000." 
"Item 11. To any servant, or any other househol(l employee nho 

may hare  been in my cmployrncnt for fire coils~cutire years before my 
death, and not otherwise pr t icular ly  mer:tioned by unme i11 this will, 
or any codicil thereto, the sum of $250 each, and if an,g such employee 
shall have been in  my service for more than five years, then $50 shall be 
added for each additional year over five years. 

"Item 32. To any scrmnt or othcr household emplo,yee who may bc 
in  my employment at  the time of my death 1 give and bequeath a sum 
equal to six months' salary, and this clause shall be effective whether 
such person bmefits under any other clause of my mill, or any codiciI 
thercto, or not,." 

The following testimony was introduced, so far as jt relates to the 
cp~st ion raised in the defendant's appeal: 

Mrs. Lum Newman testified: "My maiden name was Xaud Con- 
stant. I am a sister of H. E. Constant. I knew Mrs. Fanny Ricks 
for about a year and a half before she died; she lived a :  Rickshaven on 
Tryon Monntain in said county; I worked for her about nine months; 
was in her household longer than that, but did not work for her all the 
time. I was working for her vhen she died, 2 ?Sor~mbe+, 1018;  I v a s  a 
house maid and worked in the house. My brother, H. I:. Constant, was 
working at Mrs. Ricks' part of the time I was there; he was there at 
the time of her death; he started to work for her about the middle of 
the sunimer and he slept in a little house out in the g a d .  She slept 
in the large house and this little house had a garage. in it and the 
chauffeur slept there heforc 11. E. Constant came; it was a servant's 
house. While in Mrs. Ricks' employ my brother sloppe? the swine and 
fed and matcred the cows and helped me milk, and m~lked sometimes 
by himself, and when he mas not there I milked myself; he cut up wood 
a i d  helped dust the rugs in Mrs. Ricks' large house, and she had chores 
for him in the yard. Mrs. Ricks lived in the little house once when I 
stayed there and rented the large houw as a boarding house, and when 
the guwts left she moved back to the big house; oce of the rugs was very 
large and a lady person could not handle i t ;  my brother helped move 
the furniture whm Mrs. Ricks went back to the large houre; he helped 
gather the fruit arid put it whcre we could get it, 2nd put some in the 
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basement; she had right much fruit stored in the basement that we sold 
after she died. H e  raked the lawn, mowed the grass, and helped take 
care of the pea hay and soybeans, and such as that, and worked around 
the barn and raked it, and kept the barn nice all the time; just did 
chores around the house and wherever she told him to. H e  ate on the 
porch in between her large house and the small one, and he worked in 
the hothouse a great deal, where the flowers were kept. The porch I 
spoke of mas the servmts' dining-room. I ate with Mrs. Ricks' white 
cook part of the time, and part of the time I ate out there on the porch." 

Govan Constant testified: "I am the father of Ewart Constant. He  
worked for Mrs. Ricks at three different times; the last time was in 
July, 1918. I mas up at the place several times while he was working 
there and I saw him taking the slop from the kitchen and cutting mood 
and working in the flower beds next to the kitchen, and putting fruit in 
the basement, and watering the pretties, the flowers; they had a mind- 
lniil to get vater to them. I was there one night and my son slept in 
Mrs. Ricks' house and used her bedclothes, for I slept with him. I t  
was the little house she first lived in before the big house was finished; 
the big house was thirty or forty feet away. I saw him hunting the 
cattle." 

'(Q. Did YOU have a conversation with Mrs. Ricks in regard to your 
son ?" Objection ; overruled ; exception. 

((-4. Yes, I asked her how she liked Ewart and she said he done very 
well, that he vas  highstrung, but was learning fast, and that she would 
give him more as he learned, and that if he suited her and stayed to her 
death there would be something there for him.'' 

"The conversation I spoke of with Mrs. Ricks was in the fall before 
she died; she sent for me to come, and I went to see her. Mrs. Ricks 
had some women at vork at the house; Emma Forrest was cook and 
Maud Constant was the maid, and Miss Lizzie Burkhardt lived with 
her; she also had on her farin cattle, sheep and goats; my son tended to 
those near the house; I don't know who did it at the barn. H.  E. 
Constant did not have any house or garden up there, nothing but him- 
self; I never saw him working in the field, but he kept the barn clean 
and worked in the garden and there around the house, and turned the 
cattle out and went for them at night." 

Claud Constant testified: "I am a brother of Ewart Constant. I 
knew when he hired to Mrs. Hicks and when he quit. I mas right there 
at her house when he hired to her in July. She told me she would give 
him $24 a month and board and laundry, and that she figured the board 
and laundry as close as she could, and that it would be $20, making $44 
per month. I was there a couple of times after this before she died, 
and saw my brother gathering the fruit and putting it in the basement, 
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pulling weeds out of the flowers and feeding swine and cows, and milking 
the cows, and making a walkway around the door; he dept in the house 
about forty feet from the big house." 

There also was testimony that Miss Lizzie Burkhardt lived with 
Mrs. Ricks as her house companion, and assisted in the house work or 
domestic duties. Mrs. Ricks had been heard to call MI ss Burkhardt her 
house companion. 

I n  this appeal the record shows that the jury returied the following 
rerdict upon the issues submitted by the court: 

"1. I s  the plaintiff, H. E. Constant, entitled to participate under 
section 12 of the will of Mrs. F. J. Ricks? Answer: "Yes.' 

"2. What monthly salary was H .  E. Constant receiving under his 
contract with Mrs. Ricks? Answer: '$44 per month.' " 

Judgment was entered upon the verdict, and defendant appealed. 

Xhipmun, 4 Arledge for plaintif fs,  appellees. 
R. M.  R o b i n s o n  for de fendan t ,  appel lant .  

WALKER, J., after stating the case: The charge of the judge is not 
in the record, and, therefore, we may conclude that it was satisfactory 
to the defendant, as there was no exception to it, ~o far  as appears. WL 
also may assume that i t  was in all respects correct, and that the jury 
was properly and fully instructed as to the law. This being so, the 
only question before us seems to be whether there was any evidence for 
the jury that the plaintiff in this appeal was such a servant or employee 
as entitled him to a legacy under the will. 

We are necessarily called upon to construe the will o '  Mrs. Ricks, and 
especially item 12, under which plaintiff claims the lcgacy awarded to 
him by the verdict of the jury and the judgment of the court. That 
item reads as follows: "To any servant or other household employee 
who may be in my employment at  the time of my death, I give and 
bequeath a sum equal to six months salary, and thi,3 clause shall be 
effective whether such person benefits under any other clause of my will, 
or any codicil thereto, or not." What did the testatrix mean by the use 
of the words "To any servant or other household employee"? And to 
arrive at  this meaning we must clearly understand the relation of the 
testatrix to those who were members of her householci. I t  is not dis- 
puted, but agreed, that Miss Lizzie Burkhardt, to wh3m a legacy was 
given by item ': of the will, and who is frequently mentioned in the 
record and briefs of counsel, was not in the strict senje of the word a 
mere servant, whether that word be used in its legal or technical or in  
its popular sense, or as used in common parlance, but she was Mrs. 
Ricks' friend and conlpanion, and while she may have regularly per- 
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formed some of the duties and chores of a servant, or even those of a 
menial kind, she yet was regarded and treated by Mrs. Ricks as socially 
her equal, and in this way and for this reason, she sought, and for a long 
time enjoyed, her companionship. Notwithstanding the fact that Miss 
Burkhardt also was employed to perform, and she did perform, various 
and sundry duties in  and about the house, as an ordinary domestic 
servant would do, knowing the domestic life of these women as we do, 
and how they stood toward each other, and were regarded by each other, 
we can well understand why Mrs. Ricks resorted to the use of the words 
"or other household employee," and in connection with the preceding 
words "To any servant," as her object is manifest. She wished to favor 
her friend and daily companion by giving her a part of her large estate, 
but she wished also to avoid placing her in the attitude towards herself 
as an ordinary domestic servant. Her intention was, to be sure, that 
Miss Burkhardt should be rewarded for her faithful service and com- 
panionship, but, a t  the same time, to spare her feelings by excluding 
any, even the slightest suggestion, that she was to be regarded as a 
servant rather than as her friend and social equal, though performing 
some of the duties of a servant in the household. Therefore, i t  was that 
the word "employee" was used in contradistinction to the word "serv- 
ant." Miss Burkhardt was brought into her home, not as a servant, but 
as a companion and associate, and not as a menial, though she may have 
made herself useful in other respects by attending to many of the duties 
of the household which servants generally perform. 

The expression "To any servant or other household employee," with 
the above explanation, means the same thing as if it had read, "To any 
household servant or other household employee, etc., I give and be- 
queath," the word "household" being clearly implied in the first part 
of the sentence as i t  is clearly expressed in the last. The very construc- 
tion of the sentence shows this without any doubt, and that i t  was 
intended is plainly established even by the item itself, even considered 
apart from the other portions of the will but in the light of the evidence 
and admitted facts. 

But it is sufficient to say that the use of the word "other" was mani- 
festly intended to describe one who was employed in  the household, but 
not the same as or identical with, but different from a servant, who had 
been specified; not in the same class, though at times and on occasions 
doing household work of a like or even the same kind. The term 
"employeev was a milder type of expression, which more nearly and 
distinctly characterized the position held by Miss Burkhardt. But the 
words "other household" unfold the whole meaning of the item, for they 
unmistakably apply as well to the preceding word "servant" as they do 
to the word "employee," so that the gift, according to the natural and 
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obvious interpretation of the language, is  and mxst be to "any household 
servant or other household employee," and as if i t  had been so expressly 
framed by the testatrix. 

I n  25 K. C. L., qec. 186, the proper rule of constructinn to be applied 
to a phrase of this sort is stated as follo~vs: "A rule f r q u e n t l y  applied 
in  construing wills is that, where certain things are enninerated, and 
such enumeration is followed or coupled with a more general description, 
such general description is comrrionly understood to cover only things 
ejusdenz generis with the particular things m ~ n t i o n e d  I11 such case9 
i t  is  presumed that  the testator had only r l~ in r s  of that  class in mind. 
The reason for the rule is  thot the adoption of the illor(> c~omprehe~isive 
meaning would have the effect of rendering the superadded espression 
nugatory and make thc testator cmploy additional language without 
any additional meaning." I f  the n-ortls '.other honsehold en~plogce" 
are  not to be given the effect of imparting to the prerions word "serrant" 
the meaning of "household or domestic s c r ~ a l i t , ' ~  WP h a r e  a case in  
which the testator used such ztltlitional words withoui clxirly indicating 
any additional meaning. 

Rut  while that  is  the rule, as contcutled by t h ~  J(>fenrl:iilt, anti wt) 

have construed the will in accordance thermitl i ,  and not in t11~ !eilst 
departed from it, the plaintiff H. E. cons taut'^ dnticq in and about the 
house were such as pcrtain largtdy to liousehold work. 'Chn cutting and 
bringing in  of x-ood, taking care of the greenhouse, wate14ng the flowers, 
morning the grass on the lalrn and raking it,  storing the fruit  in the 
basement of the mansion, dusting rugs, milking c o ~ s  on the lot, moving 
the carpet, and such other services as he perl'oimed mere as mlich house- 
hold duties, and n ere in some respects as iiPccssary to the proper concluct 
and maintenance of the house and the corlvcnience and coinfort of it? 
occupants or  inmates as the servicw of the cook, maid, or other domestic 
servants or household employees. Brsides this, plaint ff slept iu the 
servants' house in  the yard, ate in the serrants'  dining-rcom, and n-as in 
all respects as fully treated and recognized as a hoilselold servrn~f as 
was the maid or the coolr. We therefore tliink that tke evidence v a s  
such as to warrant  the court i n  submitting to the jury the cluestio~l as 
to whether the plaintiff n7as embraced within the class of scrrailts men- 
tioned in  item 1 2  of the will above quoted. We do not, tlwrefore, hesi- 
tate to decide that the plaintiff has offered eTidcncc s~iffi-ient to iuclude 
him in  the dcscription of the persons who take legacies undcr item 1 2  
of Mrs. Ricks' will, if the jury believed that evidence and fonnd the 
facts accordingly, wllich it appears that they have done, I,y their rerdict, 
and, also, we believe that  he was in the m i i d  and contemplation of the 
testatrix when she wrote that  item of her will, as one 01' her household 
servants or employees. 
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The question asked the vitl~ess as to 2 conversation he had with Mrs. 
Ricks itbout his son v7,1s ?lot in ~tseil '  incompetent, as i t  was a natural 
inquiry for a father to n-iake of the person who employed his son, and, 
at lezst, tt pa3.i of the ali.;ner 1 ,  i t  was competent. Where this is the 
case, the objection should a150 ue made to the answer, and specifically 
to thc: objectionable part of it, o thr~*w~se,  if any of the answer be compe- 
tell[ thongh a part may be i~lconlpetent, the objection fails. 8. v. 
Lellj, , ,i, 13:1 3. i'. '714 It I\ iis they< held that "A general objection 
to  widellcc, l\ill m t  bc dl~~erraincti li such elidenee consists of several 
(11sti:i~t lw3.i.,, sonw of n h ~ c h  ale cun~pctent and some not competent.'' 
That ile, 19c11 has been silwr~ appro~ed 111 numerous others by this Court. 

I i l i i  I)rlu;r our co~rclils~oi-I, there 1.. 20 v r o r  in the case. 
S o  arrm. 

W. :E'. ROSE v, ROCKY MOUNT. 

Appeal and E~ror-Docketing-Certiorari-DismissaI-Rule of C o u r t  
Statutes. 

hppeals to tile Snpremc. ('onrt are i;nly within the rights of the parties 
vrien the piocseuure is 1n co~formity with the appropriate statutes or rules 
of ~ ~ t l i t ,  anti neither tnc parties 111 litigation nor their attorneys have 
authority, b j  agrecmc lt mong themselves, to disregard the rules regu- 
latlng appeals in tne Suprt.mt. Court; and where the appellant has failed 
to dockec his appeal or more for a certiorari under the rule regulating 
t h o  malter, the appeal will be dismissed. 

i;rl.fiar, by defentiaric frc 111 ~ l i l e r ~ ,  J.,  at  November Term, 1921, of 
EUOFCOFIRE. 

F.  8. Spru i l l  and J .  P. B u m  /or. piaintifl. 
L. V .  Bussett and T .  T .  Thorne  for defendant. 

PER C~RIARI .  The summons ill this case was issued 6 October, 1919, 
and the cause was tried at  November Term, 1921. The appeal should 
have been docketed here at last term, but it mas not docketed until this 
term. I t  has been too often held, to be a matter of debate, that an 
appeal is not a matter of right, but is allowed upon conformity with the 
provisions of law and the rules of the Court, which, if not complied 
with, the cause is not legally in this Court and cannot be considered 
by us. 

39-184 
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I n  i1fimwz.s v. R. R., 183 N. C., 436, at  last term, i t  was held as a 
settled rule of this Court that "where a case on appeal has not been 
docketed by appellant within the time required in the rule of practice in  
the Supreme Court, and a motion was not made at  that time for a 
certiorari, the appeal will be dismissed"; and the consent of parties for 
such failure to docket in apt time will not justify it. Stacy, J., in the 
opinion in that case, referring to the decisions, said: "The statute must 
be complied with, and the cause docketed here at the next term after 
the trial below. I f  in any case there is any reason why this cannot be 
done, the appellant must docket the record proper (at  the proper time) 
and apply for a certiorari, which this Court may allow, unless it dis- 
misses the appeal, and may then set the case for trial at a later day at  
that term or-continue it as it finds proper. I t  is not permitted-for 
counsel in a civil case. nor to the solicitor in a State case. to assume the 
functions of this Court and allow a cause to be docketed at  a later term 
than that to which the appeal is required to be brought by the statute 
and the rules of this Court." To the same purport at  the last term was 
S. v. Johnson, 183 N.  C., 730; S .  1). Brown, ibid., 789; CI. v. Barksdale, 
ibid., 785. 

At a preceding term the same ruling was upheld in Buggy Co. v. 
JlcLamb, 182 X. C., 762; Kerr v. Drake, ibid., 766 ( in  w'iich the matter 
was again fully discussed) ; Tr ipp  v. Somerset, ibid., 767. These are 
some of the cases within the last year. Besides, i t  has been the uniform 
ruling of this Court always, of which counsel must take nofice, that 
parties h a ~ ~ e  no authority to make any agreement to disregard a statute 
or the rules of Court. 

While Magna Carta did not originate, or require, trial by jury, as at  
one time was thought, i t  is very certain that i t  did guarantee that there 
should be a prompt administration of justice by providin,g (ch. 47) that 
the courts will neither sell justice nor deny it nor delay it, and a delay 
of justice is often a denial of justice. 

I t  would be inlpossible to have an orderly and regular dispatch of 
business in the courts if the parties either themselves or through their 
counsel (who certainly have no greater authority than the parties 
themselves) can, to suit their own conveniencc1 or whim, set aside at their 
will the regulations governing litigation, and taking the matter out of 
the hands of the courts, substitute their own agreements. 

When an appeal is not docketed here in the time required, the party 
or his counsel should apply for a certiorari at that time, for then the 
Court, on hearing the grounds for failure to docket, can adjudge whether 
a certiorari should issue or the cause be dismissed. The Court does not 
favor elyen these applications, for i t  is not very often th. case that the 
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cause cannot be prepared and docketed in the time required by statute 
and the rules of this Court. 

I t  is not often that counsel are so overwhelmed with business that they 
cannot attend, in the required time, to docketing an appeal, and when 
this occurs there are a sufficient number of lawyers who can be called in  
to the aid of their brethren who are so overwhelmed at the moment that 
they cannot wade through the swollen tide of business that surrounds 
them. I t  is much better that in these emergencies aid should be sought 
from their brethren of the bar, who are not lacking either in ability or 
numbers, than that counsel should, by private agreements, interfere with 
the orderly procedure and practice of the courts in disregard of the 
prescribed regulations. 

Appeal dismissed. 

W. J. ROEBUCK v. BOARD OF TRUSTEES OF ROBERSONVILLE 
GRADED SCHOOL DISTRICT. 

(Filed 13 September, 1922.) 

Appeal and Error-Agreements-Amendmen-Remanding Uas+School 
Districts--Elections. 

On the appeaI of this suit to restrain the issuance of bonds for the 
erection of schoolhouses, a material fact was omitted from the case agreed, 
as to whether the question was carried by a majority of the qualified 
voters at  an election in the district, which the Supreme Court permits the 
parties to supply, under the alternative of remanding the case for the 
finding of additional facts. 

APPEAL by defendants from Connor, J., at chambers, August, 1922, 
from MARTIN. 

PER CURIAM. I t  not appearing from the record whether the election, 
here called in question, was carried by a majority of the qualified voters 
resident in the district-and this being one of the controverted matters 
raised by the pleadings-the parties will be given an opportunity to 
supply the omission by amending their agreed statement of facts and 
file same in this court on or before 1 October, 1922, failing in which, the 
cause will be remanded, to the end that such additional facts may be 
found. 
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GEORGE .TAMES v. L. J. BAKER. 

(Filed 20 September, 1922.) 

Ejectment1nstructio1~-1191ppeal and Error. 
Upon the trial of this action in ejectment and for damages, the charge 

of the court upon the principles of constructive and adverse possession 
are held to be without error. 

APPEAL by plaintiff from Calvcrt, J., at  Yovernber Term, 1911, of 
HALIFAX. 

Ejectment, and t~ Tee07 t l  d:unages for an alleged trespass. 
Upon denial of the plaintiff's title and clnim, there w:la n vcrdict and 

judgment i n  favor of d,-feudalit. P1:iir:tiff appealed. 

Ros~cell  C.  Bridger und S. Bro~cn X l ~ c p h e w l  for plaintifl. 
A .  Paul Ritchin, Stuart Smith, nnd D m i e l  iC. Daniel for defendant. 

PER CICRIAM. The  exceptions debatcd before .us, 2nd which are 
brought forward in  plaintiff's brief, d d  principally with the charge of 
the court on the subject of constructive and adverse possc1ssion. After a 
careful perusal of the record, as  i t  relates to these exceptions, me are 
unable to discover any errcr. The  case seems to have been tried in sub- 
stantial conformity to our decisions on the iubject, and we have found 
no sufficient reason for disturhillg the result of the trial. 

Yo error. 

BRANCH BANKING AND TRIJST COMPANY, GUARDIAN, ET AL. V. 

DAX GEAR AND WIFE. 

(Filed 20 September, 1922.) 

EvidencsNonexper t  Testimony-Deeds and Conveyances--Mental Condi- 
tion-Opinion. 

A witness may not only testify to the facts he knows concerning a 
grantor whose deed is being impeached for his mental in'xipacity to have 
made it, but may also give his opinion or belief upon the personal howl -  
edge he has of his sanity or insanity. 

APPEAL by defendants from Cmnmer ,  J. ,  a t  J u n e  Term, 1922, of 
WILSON. 

Action to set aside a lease and a deed alleged to have been executed by 
Mariah Taylor a t  a time when she was noa compos mentk.  
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From a verdict and judgment in favor of plaintiffs, the defendants 
appealed. 

0. P. Dickiwon and F. D. Szoin.del1 for plaintiffs. 
F. 8. Hassell for defendants. 

PER CURIAM. The controversy, on trial, narrowed itself ~r incipal ly  
to questions of fact. The jury, upon ample evidence, has determined 
these in favor of the plaintiffs. Quite a number of the exceptions are 
directed to the admission of nonexpert testimony-consisting of the 
gpinions of the witnesses-as to the mental capacity of the plaintiff's 
ward at  the time of the execution of the instruments in question. I n  
the leading case of C l a y  v. CZary, 24 N. C., 78, opinion by Gaston, J., 
decided over eighty years ago, it was held that "a witness who had 
opportunities of knowing and obser~ing a person whose sanity is im- 
geached may not only depose to the facts he knows, but may also give 
his opinion or belief as to his sanity or insanity." And such is still the 
law as i t  obtains in this jurisdiction. 

After a careful investigation of the record, we have found no ruling 
or action on the part of the learned judge which would warrant a 
reversal or an order for a new trial. The judgment will be upheld. 

No error. 

N. E. WARD v. M. C. WINSTON. 

(Filed 20 September, 1922.) 

Usury-Injunction-Appeal and Emor. 
The action of the Superior Court judge in dissolving a temporary 

restraining order for the sale of certain collateral upon the ground of 
slleged usury is sustained on appeal under the authority of Owens v. 
Wrtght, 161 N. O.,  131. 

APPEAL by plaintiff from Culvert, J., at chambers, 24 March, 1922, 
from JOHNSTON. 

Action to restrain the sale of securities held by the defendant as 
collateral to an indebtedness due by plaintiff to defendant. From an 
order dissolving the injunction, the plaintiff appealed. 

The plaintiff admitted that he was due the defendant $5,472.50, and 
pleaded usury. The order provided that if the plaintiff paid this sum 
to the defendant within ten days, the sale of the property should be post- 
poned until the issues as to usury and other defenses could be heard. 
The plaintiff declined to make payment. 
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Ray CG Ray and W .  H.  Lyon for plaintiff. 
Pou, Bailey & P m  for defendant. 

PER CURIAM. His Honor's judgment is affirmed on the authority of 
Owens v. Wright, 161 N.  C., 131, and numerous other decisions of this 
Court. 

J. R. BRIGHT ET AL. V. PEERLESS LUMBER COMPANY. 

(Filed 20 September, 1922.) 

Appeal and Error-Instruction~Evidenc8-Burden of Proof-Deeds and 
Conveyances-Reservations in  Deeds-Timber. 

Where the defendant's rightful cutting the timber that the plaintiff 
seeks to enjoin depends upon whether it falls within the reservation of 
the plaintiff's deed of "second-growth timber and original-growth in the 
pastures," the burden is upon the plaintiff to show 1:hat the timber in 
question is within the exception, and an instruction that places it upon 
the defendant is reversible error. 

APPEAL by defendant from Ferguson, J., at February Special Term, 
1922, of CHATHAM. 

Plaintiffs sold defendant all the timber of prescribed dimensions 
within certain boundaries, "excepting from the above I he second-growth 
timber and original growth in the pastures." The cnonsideration was 
$7,500, of which $6,000 has been paid. The plaintiib obtained a r e  
straining order to prerent defendant's removal of the timber in contro- 
versy. The plaintiffs contend that the timber is in the pastures; the 
defendant contends it is not. The issue and the answ?r are as follows: 

''1. I s  the defendant indebted to the plaintiff, and if so, in what 
amount 2" 

S n d  that for its verdict, said jury answered said iswe: "$1,500, and 
interest." 

His  Honor instructed the jury as follows: "The kfendant having 
admitted the execution of the contract, exhibit 'A,' in .;vhich they prom- 
ise to pay the plaintiffs $7,500, and having further admitted that they 
have only paid $6,000 on it, the court charges you that ,you would answer 
the issue submitted to you 'Yes, $1,500, with interest,' unless the defend- 
ant has satisfied you by the greater weight of the evidence that this 
timber in  dispute was actually sold to 'it by the plaintiffs; if they have 
so satisfied you, you mould answer it 'No,' i t  being zdmitted that the 
plaintiffs have prevented the defendant from cutting it." The defend- 
ant excepted. 

Judgment for plaintiffs. Appeal by defendant. 
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Siler & Barber and Long & Bell for plaintiffs. 
K.  R. Hoyle and A. C.  R a y  for defendant. 

PER CURIAM. The contract excepts the second-growth timber and 
the original growth in the pastures. The timber in controversy is em- 
braced within the boundaries of the land described in the contract, and 
as the plaintiffs have prevented its removal, they have the burden of 
showing that the timber is within the exception. I t  is not admitted 
that the timber which the defendant has been prevented from cutting is 
second growth, or in the pastures. This is a question which the jury 
should determine. Batts  v. Batts ,  125 N .  C., 22; W y m a n  v. T a y l o ~ ,  124 
N.  C., 426; Bernhardt v. Brown, 122 K. C., 589; Steel Co. 7;. Edwards. 
110 N. C., 354. 

New trial. 

J. J. COOPER ET AL. V. BOARD OF COMMISSIOXERS 
OF FRANKLIN COUNTY. 

(Filed 20 September, 1922. ) 

1. Supreme C o u r t R u l e s  of Practice-Petition to Rehear--Appeal and 
Error. 

The requirement of Rule 52 that petition for rehearing be filed within 
forty days after the filing of the opinion in the case is mandatory upon 
all litigants alike, and will be rigidly en,forced. 

2. Sam-Statutes-ConflictConstitutional Law. 
The Supreme Court is given, by Article I, section 8, of our Constitution, 

exclusive power to make its own rules of practice, without legislative 
authority to interfere, and in case of conflict the rules made by the Court 
will be observed. 

PETITIOK to rehear. See 183 N. C., 231. 

PER CCRIAM. When the petition to rehear was filed, the justices to 
whom it was referred submitted it to the consideration of the Court in 
conference. McGeorge v. Xicola, 173 N .  C., 733. The opinion in the 
instant case was filed on 29 March, 1922, and the petition to rehear on 
16 September, 1922. The petitioners rely upon the provision of C. S., 
1419, as to the time within which a petition for rehearing may be filed, 
this section apparently extending the time twenty days after the com- 
mencement of the term succeeding that in which the opinion is filed. 
The rules of practice in the Supreme Court expressly require petitions 
for rehearing to be filed within forty days after the filing of the opinion 
in the case. 174 N. C., 841, Rule 52. I n  Lee v. Baird, 146 N .  C., 363, 
Hoke, J., said: "There is no doubt of the power of the Court to estab- 
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lish the rules in question, and in numbers of decisions we have expressed 
an opinion both of their necessity and binding force. Thus, in Walker 
v. Scott, 102 N .  C., 490, Xerrivzon, J. ,  for the Court, said: 'The im- 
pression seems to prevail to some extent that the rules of practice pre- 
scribed by this Court are merely dircctory-that they may be ignored, 
disregarded, and suspended almost as of course. This is a serious mis- 
take. The Court has ample authority to make them. Const., Art. IV,  
see. 12;  The Code, see. 691; Rencher 21. Anderson, 93 p\T. C., 105; Barnes 
v. Easton, 98 N .  C., 116. They arc decnled essential to the protection 
of the rights of litigants and the due administration oE justice. They 
have force, and the Court will cwtainly see that they have effect, and 
are duly observed whenever they properly apply.' S11d in Horton v. 
Green, 104 N .  C., 403, the present Chief Justice, in spoaking of one of 
our rules of practice, said: 'We have stated this mlch to show the 
reasonableness and necessity of the rule, for the power of the Court tc 
make i t  is as clear as that it is our duty to rigidly adh13re to it after it 
is adopted, and enforce i t  impartially as to all cases coming under its 
operation. The late Chief Justice Pearson was accustomed to say of 
the rules of Court: There is no use of having a scrib11 unless you cut 
up to it.' And the same judge, in  Culvert v. Curstar2;hen, 133 N .  C., 
27, 28, on this subject, said: 'The rules of this Court are mandatory, 
not directory.' Walker v. Scott, 102 N .  C., 487; Wiseman v. Comrs., 
104 N. C., 330; Edzoarrls v. Henderson, 109 N .  C., 83. As the Constitu- 
tion, ,4rt. I, sec. 8, provides that 'The legislatire, executive, and supreme 
judicial powers of the Government ought to be forever separate and 
distinct from onc another,' the General Assembly can enact no rules of 
practice and procedure for this Court, which are preszribed solely by 
our rules of Court. Herndon v .  Ins. Co., 111 N .  C., 3114; 18 L. R. A., 
547; Horton v. Green, 104 N .  C., 400; Ren,cher v. Anderson, 93 N .  C., 
1 0  The attention of the profession is again called to the fact that 
the requirement of the rule of practice in the Supreme Court is manda- 
tory in  this respect, not merely directory, and must be observed. The 
petition to rehear is dismissed. 

Petition dismissed. 



N. C.] FALL TERM, 1922. 617 

NEWBY AND WEEKS v. ATLANTIC COAST REALTY COMPANY. 

(Filed 2'4 September, 1922.) 

Appeal and Error-VerdictExcessive Damages. 
Held, the question of the award of excessive damages in this case was 

subject to the correction of the trial judge, and is not reviemable on appeal. 

APPEAL by defendants from B o d ,  J., at the April Term, 1922, of 
PERQUIMAKS. 

Ehringhaw & Small and Meekins & Mcil.lullan for plaintiffs. 
Charles Whedbee, Thompson & Wilson, E .  F.  A?ydlette, and Small, 

M a c L ~ a n ,  Bragaw d2 Rodman for defendants. 

PER CURIAM. This case has been here twice before, and is reported 
in 180 N. C., at p. 51, and 182 K. C., 34, and was most carefully con- 
sidered by us at  both terms upon all controverted questions. I t  is here 
again, after a trial by jury, with verdict and judgment for the piaintiffs, 
from which the defendants appealed. 

We have again gone carefully and critically over the case, as shown 
in the record, and especially that part of it supposed to contain new 
features, or rather those which may not have been presented in  the same 
way as they were at former hearings, and we have found no reversible 
error in any of the rulings of the court or in the judgment, but the case 
seems to hare been tried in strict accordance with the former opinions 
of this Court therein, and certainly in substantial conformity therewith. 

The verdict does not seem to be at  all excessive, and, if i t  were so, any 
error in that respect should have been corrected by the presiding judge. 
On the question as to what amount would have been realized by plain- 
tiffs, if defendants had observed and kept their contract, the charge of 
the court was free from any substantial error, and, moreover, was ap 
favorable to the defendants as they might reasonably have expected i t  
to be. 

The rule applicable to this case as to damages was stated by Just ice 
Allen in the same case, 180 N. C., 51-54, and the judge appears to have 
followed it in his instructions to the jury at the last trial of the case in 
the Superior Court. 

There were objections to the manner of stating many of the excep- 
tions and assignments of error based thereon, but we have not deemed 
i t  necessary to make more than a bare reference to them, having decided 
the case upon other points, but it would appear, speaking generally, that 
none of the said objections is well taken. 
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Upon a consideration of the defendants' exceptions and assignments of 
error, we find no departure from our former decisions, or any ground 
upon which there should be any reversal, or modification of the judgment 
herein. 

No error. 

STATE v. DORCAS WARD ET AL. 

(Filed 27 September, 1922.) 

Appeal and Error--Rules of CourtProcedure-Statutes4onstitutional 
Law. 

The rules prescribed by the Supreme Court to regulate its own pro- 
cedure, including the rule as to dismissing an appeal thiLreto if not dock- 
eted, or a recordari prayed for in apt time, will be ,~trictly enforced. 
Being under the exclusive authority therein given to th: Supreme Court 
by the Constitution, Art. I, see. 8, as distinguished from procedure apply- 
iug to courts inferior thereto, Art. IV ,  sec. 2, a statute in conflict therewith 
will not be observed. 

APPEAL by defendants from Cranmer, J., at January Term, 1922, of 
PITT. 

At torney-General Nanlzing and Assistant Attorney-Gweral Nash for 
the Sfate.  

Julius Brown and Albion Dunn for defendant. 

PER CURIAM. The defendants were convicted at  January Term, 1922, 
of Pitt .  The appeal was not docketed here until 9 Si~ptember, 1922. 
The record proper was not docketed last term, and no motion of cer- 
tiorari was asked for, and the appeal must be dismissed. 

This has been the uniform rule of this Court alwayl3, and we have 
repeatedly called the attention of coumel for appellants to the fact that 
the procedure in this Court, by the Constitution, is left entirely to this 
Court, and no act of the Legislature has sought to or could modify the 
procedure here. Herndon v. Ins. Co., 111 N .  C., 384. At last term, in 
S. 21. Johwon, 183 N .  C., 730, this Court again fully discussed the 
settled rule, and said : "This Court has never changed it3 rule, of which 
it is sole judge, that in every case when the record is not docketed in 
the time required at the next term, the appellant must docket the record 
proper and ask for certiorari. Whenever this is not done, the case not 
docketed until the next succeeding term will be dismissed. S. v. Telfair, 
139 N .  C., 555 (2 Anno. Ed.), and cases there cited; Bugbry Co. v. Lamb, 



N. C.] FALL TERM, 1922. 619 

182 N. C., 762 ; Rogers v.  Asheville, ibid., 596." The Court in that case 
fully discussed the matter now before us, and we reiterate what was 
there said. 

The Constitution provides, in Art. I, see. 8, "The legislative, execu- 
tive, and supreme judicial powers of the Government ought to be forever 
separate and distinct from each other." Art. IT, sec. 2, of the Con- 
stitution further provides that the "General Assembly may regulate by 
law, if necessary, the methods of proceeding in  the exercise of their 
powers of all the courts below the Supreme Court, so far  as the same 
may be done without conflict with other provisions of this Constitution." 

The above is discussed fully in  Horton v. Green, 104 N.  C., 400, and 
the Court there points out that while the Legislature may, as above 
stated in the Constitution, regulate the procedure in the courts below, i t  
cannot interfere with the regulations of this Court as to the procedure 
here, which includes, of course, the time within which an appeal must 
be docketed. 

This Court has often stressed the fact that there should not be any 
unnecessary delay in  bringing up appeals, and while the Legislature may 
regulate procedure in  the lower courts, provided it does not interfere in 
bringing up appeals to this Court, it is forbidden by the Constitution, 
and has never attempted, to interfere with the regulation of procedure 
in this Court. 

I t  is to be trusted that this matter will receive the attention of the 
bar, and that we will not be called upon so often to enforce the procedure 
that we have deemed necessary to prescribe, and that counsel will thus 
save the time of the Court and consider the interest of their clients. 

Appeal dismissed. 

J. B. MORTON v. AMERICAN NATIONAL INSURANCE COMPANY. 

(Filed 27 September, 1922.) 

Where the insured is indemnified under his policy for disability by 
injury or sickness for more than thirty days, upon report of his attending 
physician of his condition every thirty days, he must show that he has 
complied with the terms of the policy requiring the physician's continued 
report; and where he has introduced evidence tending only to show that 
the first or preliminary report had been so made, he may not recover an 
amount that will extend beyond the thirty days period. Semble, the issue 
submitted was insuflicient to sustain a verdict for the full period of dis- 
ability. 
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APPEAL by defendant from Cranmer, J., at June Term, 1922, of 
CARTERET. 

,Iction to recover upon a health and accident insnranl:e policy. 
Issues were submitted to the jury, and answered by them as follows: 
''1. Did plaintiff, in good faith, substantially c o m ~ l y  with the con- 

tract of insurance, as alleged in the complaint? Answer : 'Yes.' 
"2. What amount, if any, is plaintiff entitled to recorer from defend- 

an t?  Answer: '$303.66, with interest from 15 January, 1917.' '' 
From a judgment on the rerdict in favor of plaintiif, the defendant 

appealed. 

E. H.  Gorham for plaintifl. 
Julius P. Duncan for defendant. 

PER CUXIAM. The contract of insurance, which foi-ms the basis of 
plaintiff's suit, contains the following provisions: "Indemnity will be 
paid for injury or sickness only for the time the insul-ed is under the 
professional care and regular attendance of a legally qualified physician 
and surgeon. If the insured is disabled by injury or s ckness for more 
than thirty days, he or his representative must furni3h the company 
every thirty days with a report from his attending physician or surgeon, 
fully stating the condition of the insured. Not more ihan one indem- 
nity provided in this policy mill be paid for loss result ng concurrently 
from sickness and accident." 

Plaintiff was injured 15 February, 1916. A preliminary report, as 
required by the policy, was mailed to the defendant 25 February, 1916. 
No other report was made until some time in December, 1916. Plaintiff 
testified: "I did not make any character of reports after the pre- . . Liminary report and prior to the December report. I did not undertake 
to cause my physician, Dr. Royal, to make any report after the pre- 
liminary report; he mas called on by the company for a report. I don't 
remember the date between February and December, for what period, 
:hose reports mere called for." Plaintiff further testiiied that he had 
written several letters to the defendant company during this period, but 
was uilable to elicit any reply. 

Dr. Royal, the attending physician, testified that he filled out the 
preliminary report and the December report, "and perhaps more," but 
he mould not say that any other report mas made, as ht: kept no record 
of such reports. 

The defendant tendered judgment for $50) being the amount due 
xnder the policy for the first thirty days, and asked the court to instruct 
the jury, if they believed the evidence, to answer the first issue ('No.)) 
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I t  would appear from the instant, record that the defendant was entitled 
to this instruction. I t  is also doubtful as to whether the answer to the 
first issue (note wording of issue) was sufficient to establish full liability 
on the part of the defendant. 

New trial. 

MILEY 0. GLOVER v. UNION GUANO COMPANY. 

(Filed 4 October, 1922.) 

Injunction-Issues of F a c t B i l l s  and Notes-Acceptance for Oash- 
Innocent Holder-Due CourssQuestions for Jury-Trials. 

Plaintiffs executed notes for the purchase of certain patent rights to 
I., and afterwards they mutually agreed to cancel them, but I. had 
hypothecated them with the defendant, and there was conflicting evidence 
in the plaintiff's application for an injunction, whether the defendant wae 
to return the notes to I., if not accepted as a cash credit on the debt owe6 
it by I., which had not been done, or whether the defendant was a holder 
for value without notice of the plaintiff's equity: Held,  the preliminary 
restraining order obtained in the suit should have been continued to the 
final hearing for the determination of the jury of the fact at issue. 

APPEAL by defendant from Horton, J., at February Term, 1922, of 
NASR. 

The defendant appealed from his Honor's judgment continuing a 
restraining order until the final hearing of the action. 

Finch & Vaughan and hfanning di Manning for plaintif. 
Swink & Hu.tchim and Austin & Davenport for defendant. 

PER C v ~ ~ ~ n r .  For the plaintiff there is evidence tending to show the 
following circumstances. On 1 January, 1920, I. N. Glover contracted 
to sell the plaintiff a patent right, and as evidence of the purchase price 
the plaintiff executed and delivered two promissory notes, each in  the 
sum of $1,000, due respectively 1 January, 1922, and 1 January, 1923. 
Some time after the notes were executed, the parties mutually agreed 
that the contract between them should be canceled and the notes returned 
to the plaintiff. I. N. Glover, h o ~ e v e r ,  retained possession of the notes, 
and being indebted to the defendant in the sum of about $5,000, deliv- 
ered them to the defendant with the understanding that they should be 
returned to him if not accepted as a cash credit on his indebtedness. 
The defendant neither accepted the notes as a credit nor returned them. 
On the other hand, the defendant insists that it became a holder of said 
notes in due course without notice of any infirmity or equity. 
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Plaintiff applied fdr and obtained a n  order enjoining the defendant 
from disposing of the said notes unti l  the final hearing of the  action. 
I f  the contention of the plaintiff and I. N. Glover be accepted by the 
jury, the defendant has no right to the notes in question, but otherwise, 
if the contention of the defendant be accepted. I n  these circumstances 
the controversy between the parties should be referred to the  jury for  
determination, and the alleged rights of the plaintiff protected pending 
the  hearing. Jones v. Jmes ,  115 N. C., 209; Hyatt v. DeHart, 140 
N .  C., 270; Tise v. Whitaker, 144 N .  C., 507; Dunlap 9 .  Willett, 153 
N.  C., 317; White v. Fisheries Co., 183 N. C., 228. 

T h e  judgment of the Superior Court is  
Affirmed. 

J. W. MATTHEWS v. HUDSON BROTHERS. 

(Filed 11 October, 1922.) 

1. Kegligenc-Dangerous Machinery-Vendor and Purchaser-Implied 
Invitation. 

A purchaser of cotton seed who enters upon the premises of the owner 
of a cotton gin for that purpose in accordance with the owner's arrange- 
ment, is  upon the premises a t  the implied invitation of the owner. 

2. Sam-Questions for Jury. 
Evidence that the owner of a cotton gin had left the ends of bolts dan- 

gerously projecting at a place they had connected power-driven shafting, 
and nhout eighteen inches from the place where a purchawr has to select 
the seed he wants and take them away, is sufficient to take the case to 
the jury, and for the jury to pass upon the question of the want of ordi- 
nary care upon the issues of defendant's actionable negligence in the 
purchaser's action. 

3. Sam~Instructions-Ordinary Care. 
Under the evidence of this case: Held, an instruction that makes the 

nearness of eighteen inches from the dangerous part of the shaft, if so 
found by the jury, negligence as a matter of law, and also leaves out the 
element of defendant's want of ordinary care on the issue of negligence, 
is reversible error. 

APPEAL by defendant from Lyon, J., a t  March Term, 1922, of 
SAMPBON. 

The plaintiff sued to recoTer damages for personal i n j i~ ry .  Verdict 
and judgment for the plaintiff. 

Butler & Herring and Langston, Allen & Taylor f o r  thtz plaintiff. 
Grady & Graham for defendants. 
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MAT~HEWS o. Hmsoa. 

PER CURLAM. The defendants owned and operated several gins that 
were connected by shafting. The pieces of shafting were joined together 
by cuffs which were secured by set screws. Over the cuffs and between 
the set screws was a circular housing. These screws projected from the 
shafting about two or two and a half inches, but not as far  out as the 
rim of the housing. The distance from the gins to the side of the 
building in  which they were operated was about eight feet. The seed 
were carried in a trough under the gins to a hopper outside the building; 
but if a customer wanted seed of a certain kind or for a particular 
purpose he diverted the seed to the floor by lifting a lid. There was 
evidence tending to show that customers were in  the habit of going into 
the gin room and selecting seed and putting them in a sack with the 
assistance of the ginner, or any one else who was present, and that a 
person standing immediately i n  front of a gin would be about eighteen 
inches from the shafting, and in order to shovel seed would have to 
change his position and stand nearer the end of the gin. The plaintiff 
went to the gin with a load of cotton and was awaiting his "turn." 
Wincey Wells had hauled cotton for another, and while i t  was being 
ginned he went into the building to get some seed for planting. The 
plaintiff went in  to buy some of the seed that Wells was getting, and was 
asked to assist Wells by throwing the seed in a sack, and after throwing 
in one pile he moved to another and was caught by the unprotected set 
screws and injured. 

His  Honor refused the defendant's motion for judgment of nonsuit, 
and exception was noted. 

We think the motion was properly refused. The evidence, when con- 
sidered in the light most favorable to the plaintiff, does not exclude the 
inference that the plaintiff entered the building under the defendants' 
implied invitation; and if so, the question of actionable negligence was 
determinable only by the jury. 

However, the defendants, we think, are entitled to a new trial. His  
Honor instructed the jury as follows: "If you find from the evidence 
that the defendants had two set screws on its collar that connected the 
shafting between the gin, and that those set screws projected two or two 
and a half inches out from the collar that they were placed in, and one- 
half inch from the middle of the collar, and you find that the shafting was 
so near the place where the people had to stand and get their seed, and 
you find that the plaintiff was there by implied invitation to the public to 
go in there and get seed, or assist others in getting their seed, and you find 
that that set screw, placed where i t  was on this revolving shaft, was the 
proximate cause of the plaintiff's injury, i t  would be your duty to answer 
the first issue 'Yes,' but if you do not so find, you would answer i t  'No.' " 
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There was evidence tending to show that  a person standing in front of 
one of the gins would be eighteen inches from the shafting, and that  
there was no way for a person a t  this distance to get into the shafting 
except by falling on it.  The  instruction refers to the plaintiff a s  stnnd- 
ing "so near" the shafting, and appears to be elliptical or incomplete. 
I f  his  Honor intended to say that  the circumstances recited in this 
instruction, if found by the jury to be true, would amolmt in contempla- 
tion of law to a want of ordinary care, me think the circumstances as  
stated are inadequate for this purpose. W e  cannot holcl as  a legal con- 
clusion that  a distance of eighteen inches from the shafting was so 
slight as necessarily to menace the plaintiff's in jury  from the unpro- 
tected screws. Whether his proximity was such as to hazard his safety 
was for the jury, under a definite instruction. On the other hand, if 
3uch was not his Honor's intention, the instruction is ceficicnt in that  
i t  omits all reference to the defcnrlants' exwcise of reasonable care in 
protecting against damage those who came into their gin by implied 
invitation. Gaithar v. Clement, 153 IT. C., 456. 

New trial. 

B. R. HARREEL v. C. D. BRINKLEY AND M. L. BR1:NKLEY. 

(Filed 11 October, 1922.) 

1. Contracts-Breach-Damages-Loss of Business-Profits Prevented- 
Duty of Damaged Party-Rule of Prudent Man. 

Where a party to a contract willfully interferes with the other party 
and wrongfully causes him to quit operation. or prevents him from filling 
i t ,  which results in loss to his established business and property used in 
his undertaking, the party so injured may recover in his action such 
damages as may reasonably be shown as a result of the lvrong done him, 
including profits prevented thereby, after deducting therefrom such 
amount of the loss as he might have avoided in the exer(:ise of ordinary 
business prudence. 

2. Same--Evidence. 
Where a party to a contract may recover for the loss to his established 

business wrongfully caused by the breach of the other party, evidence of 
past profits may be shown as an element for the jury to cmsider in pass- 
ing upon the issue, with the other facts in evidence. 

3. same-Nonsuit-Trials-Punitive Damages. 
The evidence in this case held sufficient to be submitted to the jury upon 

Lhe question whether the defendants wrongfully preventtzd the plaintiff 
from fulfilling his obligation under a contract with him, within the life 
of the contract, causing loss to his business, etc., and the defendant's 
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position that the loss was caused by the plaintiff's weakly submitting to 
the defendant's acts instead of asserting his rights is untenable. SembZe, 
the plaintiff mas entitled to recover punitive damages had he chosen to 
assert them. 

APPEAL by plaintiff from Allen, J., at May Term, 1922, of BERTIE. 

Gillam & Davenport, RoszuelI C. Brid-qers, and S.  Brown Shepherd 
for plaintiff. 

W .  H.  S .  Burgwyn and Winst~on & Jlatthews for defendants. 

PER CURIAX. This action was brought to recover damages for the 
alleged breach of a contract for the sale of a sawmill and a lease of land, 
plaintiff alleging that defendants had wrongfully interfered with his 
business, and broken it up, and by their illegal conduct had compelled 
him to abandon the lease, his business and lease being valuable and 
profitable, plaintiff having paid $1,000 for the mill and lease of land on 
which i t  stood. Issues were submitted on the pleadings, and the jury 
returned the following verdict : 

"1. Did the defendants breach their contract with the plaintiff, and 
wrongfully interfere with plaintiff, thereby putting an end to the said 
contract ? -1nswer : 'Yes.' 

"2. I f  so, what damage has plaintiff sustained by reason thereof? 
Answer : '$300.' " 

Judgment for plaintiff on verdict, and defendants appealed. 
The plaintiff claimed that he was to keep the plant on defendants' 

land and operate it until the following ~anuary-about a year-while 
defendants alleged that he v a s  tc have only a month or two to operate 
and remove it. 

There were several exceptions to eridence, but all untenable. I t  was 
competent to show the value of the plant, lease, and business. I n  other 
words, it was competent and relevant to show the loss sustained by plain- 
tiff by the alleged wrong of the defendants in breaking up his business 
and forcing him by their interference to quit the premises. There was 
rt question about the plaintiff's duty to insure the premises, which they 
alleged to have been part of the contract, but which was denied by the 
?laintiff, and the jury evidently found with the latter as to this matter. 
"The reputation and credit of a man in business is of great value, and 
is as much within the protection of the law as property or other valuable 
rights. Where the defendant has maliciously and by his wrongful act 
destroyed the business, credit, and reputation of the plaintiff, the law 
will require him to make good the loss sustained. As a general rule, the 
loss of profits to a business which has been wrongfully interrupted by 
another is an element of damages for ~ h i c h  a recovery may be had, 

40-184 
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where such profits can be made to appear with reasonaHe certainty; but 
the evidence must afford the jury some data from whic:h they can with 
reasonable certainty determine the loss. Outside of this rule, no certain 
guide for estimating such damages can be established." 13 Cyc., p. 57. 
And again: "Past profits cannot be taken as an exact measure of future 
profits; but all the various contingencies by which such profits would 
probably be affected should be taken into consideration by the jury. 
Where an established business is ~vrongfully injured, dejtroyed, or inter- 
rupted, the owner of such business can recover damagca sustained; but 
in all such cases i t  must be made to appear that the business which is 
claimed to have been interruwted was an established one: that it had 
been successfully conducted for such a length of time and had such a 
trade establishei that the profits thereof are reasonably ascertainable. 
Where a new business or enterprise is floated and damages by way of 
profit are claimed for its interruption or prevention, they will be denied 
for the reason that such business is an adventure, as dktinguished from 
an established business, and its profits are speculative and remote, exist- 
ing only in  anticipation." 13 Cyc., pp. 58 and 59. "In many juris- 
dictions evidence of profits which would probably have been received is 
admissible, not as the measure of damages, but as affording the best 
guide or aid to the jury of which the nature of the ca3e admits in  the 
exercise of a proper discretion in estimating the damag.es; and for like 
purpose evidence of the actual past profits and receipts is ordinarily 
admissible, if not too remote from the injury or wrong complained of.'' 
13 Cyc., p. 213. The evidence is received, not for the purpose of show- 
ing what profits were lost with a view of allowing the plaintiff to recover 
the amount of them, but as some evidence to be considered by the jury, 
with other facts and circumstances in  the case, in order to estimate the 
damages suffered by the wrongful acts of the defendants. And i t  was 
evidently in  this view that his Honor, Judge Allen, admitted the evi- 
dence, as the charge of the court tends to show. But his Honor's in- 
structions as to damages were distinctly favorable to tke defendants in 
another respect, as he charged them carefully and corre3tly as to plain- 
tiff's duty to minimize the damages. I t  is an established principle that 
when there has been a breach of contract definite and entire, the injured 
party must do what fair and reasonable business prudence requires to 
save himself and reduce the damage, or the damage wkich arises from 
his own neglect will be considered too remote for recovery. Tillinghmt 
v. Cottolt Nills, 143 N. C., 273. As is said in Benjamin on Sales 
(7  ed.), p. 934: "In every case, the buyer, to enable him to recover the 
full amount of damages, must have acted throughout as a reasonable 
man of business and done all in  his power to mitigate the loss." And 
in Sedgwick on Damages, vol. 1, see. 201 : "The same principle which 
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refuses to take into consideration any but the direct consequences of an 
illegal act is applied to limit the damages where the plaintiff, by using 
reasonable precautions, could have reduced them." And again, at  sec. 
202: "It is frequently said that i t  is the duty of the plaintiff to reduce 
the damages as fa r  as possible. I t  is more correct to say that by conse 
quences which the plaintiff, acting as prudent men ordinarily act, can 
avoid, he is not legally damaged. Such consequences can hardly be the 
correct or natural consequence of the defendant's wrong, since i t  is at  
the plaintiff's option to suffer them. They are really excluded from the 
recovery as remote. I n  this view the doctrine would rest on the inter- 
vention of the plaintiff's will as an independent cause. Ad hoc he is 
not damaged by the defendant's act, but by his own negligence or in- 
difference to consequences." The court in this case charged the jury 
substantially in accordance with and with reference to these principles. 

We are unable to agree with the defendants that there is no evidence 
of any actionable breach of contract, or tort, in interfering with the 
plaintiff's business, and we are disposed to believe that upon the authori- 
ties, as we understand, the judge might have gone further, and permYtted 
the jury, in  the exercise of their sound discretion, to have assessed puni- 
tive or exemplary damages, if plaintiff had seen fit to ask for such an 
instruction. The jury have found that plaintiff's statement of the con- 
tract mas the correct one, and that he was entitled, under the same, to 
occupy the land until the first day of the following January. I f  this be 
so, there is some evidence indicating that defendants were willfully if 
not maliciously attempting all the time to embarrass and harass the 
plaintiff in his operations, so as to get rid of him long before his time 
was up. But the plaintiff asked for no such instruction, being con- 
tented with compensatory damages, though small and inconsiderable 
they were, as allowed by the jury. 

Reading plaintiff's testimony, as it appears in the record, we infer, 
and the jury found, no doubt, that there mas some physical interference 
with plaintiff. One of the defendants (C. D. Brinkley) drew his pistol 
and ordered logs to be changed so that his own would have the preference 
of others in the sawing, and the negro employee obeyed him, and 
arranged the logs as Brinkley ordered him to do, whereas plaintiff testi- 
fied that Brinkley's logs had not been misplaced. The Brinkleys seemed 
to act as if they had the present right of possession to the mill and 
premises, and attempted to exercise authority over the same, as the jury 
might well have inferred from the evidence, and especially that of the 
plaintiff. 

The defendants will not be permitted to excuse their interference upon 
the ground that plaintiff should not have yielded to them, or been intimi- 
dated by them. This would be taking an undue advantage of their own 
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wrong, for they succeeded in accomplishing their purpose by reason of 
it, and now seek to avoid its consequences by relying on plaintiff's alleged 
weakness in being influenced and overcome by it, instead of asserting and 
defending his om rights under the contract and resisting the defend- 
ants' invasion of them. 

The case has been tried with substantial accuracy, rind there is no 
reversible error. 

No error. 

A. D. BYRD v. MISS GEORGIE HICKS AND I. R. WILLIAMS, TRUSTEE. 

(Filed 11 October, 1922.) 

Injunction-Mortgages-Sale-Deed in !bust--Parties. 
It appears in this case that plaintiff had mortgaged his land to secure 

balance of purchase money by deed of trust to the defendant and her 
trustee, and the controversy depends upon whether the defendant had 
Bgreed to cancel the trust deed and the notes it secured in consideration 
of the payments she had already received, with evidence that a part of 
one of the notes had been purchased by a stranger to the transaction: 
Held, the sale under the power contained in the trust deed should bs 
enjoined until the final hearing, and that the part purchaser of one of 
said notes be made a party. 

APPEAL by defendant from L y o n ,  J., 15 March, 1922, from DUPLIX. 
Action, heard. on return to a preliminary restraining o-der. 
The action is to restrain salc of certain lands sold to plaintiff by 

defendant Geurgie Hicks, and advertised to be sold under a deed of trusl 
given to secure purchase price. On the facts presented ihere was judg- 
ment continuing the restraining order till the hearing, snd defendants 
excepted and appealed. 

13. D,  W i l l i a m s  and R. D. Johnson f o r  plaintifl .  
H.  E. Paison,  Robinson R- Robinson,  and Stevens,  Beasley & Stevens 

for  defendants.  

PER CTTRIAZI. On the hearing there mere facts in evidence on the part 
of plaintiff tending to sho~ir that on 18 December, 1919, defendant 
Georgie Hicks sold at auction a d  conreyed to plaintifl' five tracts of 
land situate in said county, for $18,0i4.73. That plaintiff at time of 
sale paid cash to the amount of $3,614.07, and executed for renlainder 
of purcliase price seren promissory notes, payable one, two, three, etc., to  
seven years from date, each for sun1 of $2,065.68, giving also a deed of 
trust on the property to I. R. Williams, with power of sale to secure said 
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indebtedness. That on 21 January, plaintiff paid to the grantor, Miss 
Ricks, on said indebtedness, the interest on the notes, $867.60, and made 
a further payment thereon of $82.60, the payee agreeing to extend the 
period of maturity for said indebtedness for one year, etc., or until 
18 December, 1921. That in October, 1921, plaintiff, finding that he 
wculd be unable to carry out the terms of sale, and meet his indebtednese 
for the land, proposed in  writing to surrender his entire interest in the 
property and lose all payments made by him to date to Miss Hicks, on 
cancellation of the remainder of the debt, and that said proposition waE 
accepted in  writing by defendant, and she took possession of the property 
pursuant to the agreement. 

There was denial on part of defendant that there had been any bind- 
ing acceptance of plaintiff's proposition, and with averment further that 
the first note of $2,065.68 had been transferred at  the time of sale to the 
Atlantic Coast Realty Company, for conducting the sale, and by then; 
transferred for value to one S. T. Hooker. That in order to grant tc 
plaintiff the one-year extension referred to in plaintiff's affidavits, it 
became necessary for defendant to purchase onehalf of the note held by 
said Hooker; that he is now the owner of the other half of said note, 
and insisting on a sale of the property. 

From a perusal of this evidence, and as now advised, it appears that 
there are serious questions of fact presented involving the right of de- 
fendant to proceed further under the deed of trust, and under our deci- 
sions on the subject, his Honor has correctly ruled that the restraining 
order be continued to the final hearing. Seip v. Wright, 173 N.  C., 14; 
Tise v. Whitaker, 144 N. C., 507. 

The Court is of opinion further that in order to a full determination 
of the rights and interests involved in this controversy, i t  is necessary 
that S. T. Hooker, at  present holding a one-half interest in  the first note 
secured by the deed of trust, shall be made a party. 

Judgment affirmed. 

HENRY VANN v. J. B. WINDERS, 

(Filed 11 October, 1922.) 

Appeal and Error-HomesteadJndgmentCIncomple~ Appeal. 
On this appeal from an allotment of a homestead by the judgment 

debtor, it appears that the record failed to show a signed judgment, and 
the appeal is incomplete. 

APPEAL by defendant from Lym, J., at February Term, 1922, of 
SAMPSON. 
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Exceptions to allotment of homestead and personal property exemp- 
tions filed by the defendant before the clerk of the Supe~ior Court and 
transferred by him to the civil issue docket. 

From a judgment overruling the defendant's exceptions, this appeal 
is prosecuted. 

Butler & Herring for plaintif. 
John D. Kerr, ST., for defendant. 

PER CURIAM. This was a proceeding under C. S., 740, in which the 
judgment debtor, defendant herein, being dissatisfied with the valuation 
and allotment of his homestead and personal property exemptions, as 
assessed by the appraisers in an execution, undertook to have the same 
set aside and vacated for alleged irregularities in the retuims. 

I t  is stated in the record that "after a hearing, the def d a n t ' s  excep- 
tions were overruled, defendant excepted and appealed," but there was 
no order or judgment signed by the judge; at least, none appears on the 
record. The record seems to be incomplete. Logan v. H(zrris, 90 N. C. ,  
7. However, we have examined the defendant's exceptions and find 
them to be without merit. No error has been shown. 

AErmed. 

WADE MEADOWS ET AL. V. T. C. MANN. 

(Filed 8 November, 1922.) 

Appeal and Erro1~VerdictProposition of Law. 
The verdict, upon conflicting evidence, determines the islsue of fact, and 

will not be disturbed when it appears that there is no error in the applica- 
tion of the principles of law involved in the controversy. 

APPEAL by defendant from Daniels, J., at May Term, 1922, of 
CRAVEN. 

Civil action to recover damages for an alleged breach of contract in 
the sale of seed oats. 

Upon denial of liability and issues joined, there was a verdict and 
judgment in favor of the plaintiffs, from which the defendant appealed, 
assigning errors. 

Quion & G u i m  for plaintiffs. 
Mnnn & Mann for defendant. 
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CHEESE CO. v. CULBBETH. 

PER CURIAM. The controversy, on trial, narrowed itself principally 
to the questions of fact, which have been settled by the verdict. After 
a careful investigation of the record, we have found no ruling or action 
on the part of the learned judge which would seem to justify a reversal 
or an order for a new trial. The judgment will be upheld. 

No error. 

DAVIS BROTHERS CHEESE COMPANY v. J. H. CULBRETH ET AL. 

(Filed 15 November, 1922.) 

VerdictIssues of FactAppeal  and Error. 

APPEAL by defendants from Connor, J., at February Term, 1922, of 
CUMBERLAND. 

Civil action in assumpsit, tried upon the following issues : 
"1. Did plaintiff deliver to the defendants 50 boxes of cheese, in 

accordance with defendants' order ? Answer : 'Yes.' 
"2. I n  what sum, if any, are defendants indebted to plaintiff? An- 

swer : '$323.64, and interest.' " 
Judgment on the verdict in favor of the plaintiff, from which the 

defendants appealed. 

Cook & Cook for plaintiff. 
Oates & Herr ing for defendants. 

PER CURIAM. The controrersy, on trial, narrowed itself to questions 
of fact, which have been settled by the verdict. After a careful perusal 
of the record, we are convinced that the case has been tried in substantial 
conformity to the law as bearing on the subject, and we have found no 
sufficient reason for disturbing the result below. 

No error. 



632 IK THE SUPREME COURT. [I84 

TILDA COMBS ET AL. v. SMETHPORT EXTRACT CO:\IPASl+ ET AL. 

(Filed 22 November. 1922.) 

Evidence-NonsuitTrials. 

APPEAL by defendants from Harding, J., at  April Term, 1922, of 
ASHE. 

Civil action for trespass, and to remove cloud from title. 
Both parties claimed title to the locus in quo; and, upon the traverse 

and issues thus joined, there was a rerdict and judgment in favor of the 
plaintiffs. Defendants appealed. 

Charles B. Spicer for plaintiffs. 
R. A. Doughton and T .  C. Bowie for defendants. 

PER CURIAM. Defendants rely chiefly upon their exception taken to 
his Honor's refusal to grant defendants' motion for judgment as of non- 
suit, made first at  the close of the plaintiff's evidence, and renewed at 
the close of all the evidence. Viewing the evidence in the light most 
favorable to the plaintiffs, the accepted position on a motion of this 
kind, me think his Honor was justified in submitting the case to the 
jury, and that the verdict is amply supported by the evidence. 

After a careful perusal of the record, we have discovered no sufficient 
reason for disturbing the result of the trial. 

No error. 

STATE v. W. B. FAULKNER. 

(Filed 29 November, 1922.) 

Intoxicating Liquor-Spirituous Liquor-Evidence-Instructions. 

APPEAL by defendant from McElroy, J., at March Term, 1922, of 
BURKE. 

Criminal action. The defendant was convicted of a violation of the 
prohibition law, and from the judgment pronounced he appealed. 

Attorney-General Manning and Assistant Attorney-Gcmeral Nash for 
the State. 

No counsel contra. 

PER CURIAM. The jury found the defendant guilty of having spirit- 
uous liquor in his possession for the purpose of sale, and of receiving at  
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one time ~pirituous liquor in a quantity greater than one quart, in 
rialation of C. S., 3379 and 3385. The defendant excepted to the court's 
refusal to dismiss the action as in case of nonsuit, and to the instruction 
that if the jury were satisfied beyond a reasonable doubt that the defend- 
ant had on hand for the purpose of sale "one gallon, or any other 
amount, of spirituous liqcor" they should find the defendant guilty of a 
~iolat ion of section 3379. 

We concur in his Honor's decision. Xeither exception can be sus- 
tained. 

No error. 

THELMA HUFFMAN, ALMINISTRATBIX, v. F. B. INGOLD. 

(Filed 6 December, 1922.) 

Negligence-Personal Injury-Wrongful Death-Damages. 

APPEAL by defendant from Brysm, J., at February Term, 1922, of 
CATAWBA. 

Civil action to recover. damages for an alleged negligent injury and 
wrongful killing. 

Froni a verdict and judgment in favor of plaintifl, the defendant 
appealed. 

W .  B. Council1 and E. B. Cline for plaintiff. 
A. A. Whitener & Son  for defendant. 

PER C ~ R I A M .  This case was before us at the Spring Term, 1921, and 
i~ reported in 181 N. C., 426. The facts, which are fully set out there, 
need not be repeated here. The case seems to have been t r k d  in sub- 
stantial conformity to the decision rendered on the first appeal, and the 
law appertaining to the new questions raised on the second trial. We 
have discovered no reversible error on the present appeal, and hence the 
judgment will be 

. Afirmed. 
A~Aars, J., did not sit. 
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J. B. MORRIS v. BOARD O F  TRUSTEES OF T H E  NEWTON GRADED 
SCHOOL DISTRICT. 

(Filed 29 November, 1922.) 

1. Schools--Elections-Taxation4tatntes. 
An election held under the provisions of the act  of 1920, ch. 87, authoriz- 

ing the board of trustees of any school district t o  issue bonds for 
erecting, enlarging, altering, and equipping of school buildings, acquiring 
lands therefor, etc., and annually to  levy a tax, etc., sufficient in amount 
to  pay the maturing principal and interest, will not be held invalid because 
the question was submitted upon levying a limited tax, when i t  appears 
that  the levy submitted is  a t  present sufficient to meet the requirements 
of the act authorizing the election, and there is  no vrilid reason shown 
that  i t  will ever be insufficient for  the purposes intend~xl. 

2. SameNot ice- -Purpose  of Election. 
An election called under the provisions of the act of 1!)20, ch. 87, author- 

izing the trustees of any district to issue bonds for certain school purposes, 
will not be declared invalid upon the ground that  the notice given had 
not stated the purpose for which the election was held, when i t  stated 
that i t  was for the purpose of issuing serial bonds not exceeding a certain 
amount, and of levying the special tax, specifying the act under which i t  
was proposed to issue them; and there is  nothing to indicate that  any 
voter was misled or misinformed, and the election was carried with 
practical unanimity. 

3. Schools-Elections-Taxation-Registration-Notice--Bonds. 
In  this suit to enjoin the issue of bonds for certain school purposes in 

accordance with the act of 1920, ch. 87, it  is held, that  objection that  a 
proper notice for the new registration of voters was not given cannot be 
sustained, i t  appearing tha t  the notice thereof was previously published 
in a newspaper i n  the district for five successive weeks and there was no 
evidence or finding of fact that  any elector was prevented from register- 
ing on account of want of notice, or deprived of the right to vote on that  
account. 

APPEAL by plaintiff f r o m  Webb, J., a t  chambers, 3 November, 1922, 
f r o m  CATAWBA. 

Controversy without  action, heard  on  plaintiff's motion t o  enjoin t h e  
issuance of school bonds a n d  t h e  levy of a special tar:. J u d g m e n t  f o r  
defendant. Plaint i f f  appealed. 

J .  L. Morehead f o r  plaintiff. 
Wilson Warlick f o r  d e f e h n t .  

PER CURIAM. T h e  Newton Graded  School Distr ic t  was  established 
by  a n  ac t  of t h e  Legislature i n  1907. P r i v a t e  Laws  1907, ch. 39, see. 
104. At t h e  session of 1920 a n  a c t  w a s  passed authorizing t h e  board of 
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trustees of any school district to issue the bonds of such district for the 
purpose of erecting, enlarging, altering, and equipping school building 
and acquiring land for such buildings, or for either of these purposes, 
and annually to levy a special tax ad valorem on all taxable property 
in the district sufficient in amount to pay the maturing principal and 
interest. On 5 June, 1922, the board of commissioners of Catawba 
County ordered that a special election be held in the Newton Graded 
School District on the question of issuing bonds in the sum of $100,000, 
and of annually levying a special tax to pay the principal and interest. 
The commissioners ordered a new registration of the qualified voters of 
the district and directed that the registration books should be opened 
on Monday, 12 June, and closed on Saturday, 1 July. A majority of 
the qualified voters voted in favor of the bonds, and the result of the 
election was duly declared and published. The trustees of the graded 
school district announced their purpose to issue the bonds authorized in 
the election so that four bonds of $1,000 each should mature annually 
in the years 1924-1946 inclusive, and eight bonds in the year 1947. The 
assessed valuation of the taxable property in the graded school district 
for 1921 was $3,943,406, and for the current year it is $4,099,949. 

His Honor rendered judgment denying the plaintiff's petition for 
injunctive relief, and declaring that the defendant is authorized to issue 
and to sell said bonds. 

The plaintiff excepts to the judgment on the ground that the act under 
which the election was held provides that the special tax shall be in an 
amount sufficient to pay the principal and interest of all bonds issued 
under the act as such principal and interest become due, and that in the 
election the special tax was limited to 25 cents on property valued at 
$100. The plaintiff contends that the question of levying a limited tax 
was illegal in itself, and having been submitted in connection with the 
question of issuing bonds rendered the election void. I t  is admitted 
that the proposed levy is at present sufficient to meet the requirement 
of the act authorizing the election, and there is no valid reason for 
assuming that it will ever be insufficient for the purpose intended. We 
should hesitate to hold an election invalid by reason of the mere possi- 
bility of a contingency which may never occur. Besides, it is strongly 
intimated in Trmstees v .  Pruden, 179 N. C., 618, that in any event the 
provisions of the statute would be controlling. 

The second ground of exception is the alleged failure of the board of 
commissioners to state in their notice the purpose for which the election 
was to be held. The notice specifically states that the special election 
was to be held for the purpose of determining the question of issuing 
not exceeding $100,000 of serial bonds of the graded school district, and 
of levying the special tax, and particularly refers to the act (Public 
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Laws 1920, ch. 87) which prescribes the purposes for whicb the bonde 
were to be issued. There is nothing in the record to indicate that any 
voter was misled or misinformed as to the purpose of the bonds. In- 
deed, the practical unanimity of sentiment on the part  of the votere 
would seem clearly to show that the purpose for which the bonds were 
to be issued was not only understood, but fully approved. Keith v. 
Lockhart, 171 N .  C., 451. 

The plaintiff further excepts to the judgment on the ground that 
proper notice of the new registration of voters was not given. The 
record shows that notice of the election and new regist ration was givec 
in a newspaper publivhed in the schoo! district on 6, 13, 20, 27 June, 
and 4 July. I t  is not suggested that any elector was prevented from 
registering on account of any want of notice that a new registration had 
been ordered, and in the absence of evidence or a finding of fact we 
cannot assume that any one was deprived of the right to vote in  the 
election. Hardee v. Heitclersm, 170 N .  C., 572; Hill v. Skinner, 169 
N.  C., 407; Miller v. School District, ante, 197; 113 S .  E., 786. 

The judgment is 
Affirmed. 

W. L. GREEN v. GOOD ROADS COMMISSION OF WA'I!AUGA COUNTY. 

(Filed 20 December, I92fL.) 

Appeal and Error-Fragmentary Appeal-Roads ane Highways-Road 
Commission. 

An appeal to the Supreme Court in an action to recover damages from 
a county road commission for iajury to land in laying out rl highway wil: 
he dismissed as premature when it appears that in  the orderly procedure 
in such matters the commission has not reached the str~ge for the assess- 
ment of damages, and has not assessed them, and the sppeal is properly 
dismissed in the Superior Court. 

APPEAL by plaintiff from Bryson, J., a t  March Term, 1922, of 
WATAC GA. 

'W. C. Newland for plaintiff. 
Linney & Co.fey for defendant. 

PER CCXIAM. This case proceeded very irregularly before the road 
commission, and also in tho court below, and in  the state of the plead- 
ings there was nothing for the judge to do but dismiw the appeal as he 
did. The case was not ripe for an appeal, as, judging from the com- 
plaint filed by the plaintiff and the other proceedings, the plaintiff was 
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seeking to recover t h e  s u m  of $1,500 as  damages f o r  i n j u r y  to  h i s  l and  
by lay ing  out  t h e  road thereon. I t  does not appear  t h a t  t h e  commission 
or local authori t ies  have as  yet  reached the  stage of t h e  proceedings f o r  
the assessment of damages, o r  f o r  ascertaining t h e  amount  of the  plain- 
tiff's compensation f o r  taking his land, or f o r  a n y  i n j u r y  thereto, a n d  
ss t h e  plaintiff aeems to be  seeking compensation, h e  should wait  un t i l  
the t ime  comes f o r  f i s i ~ g  it ,  of which h e  should have, and  we  presume 
will  have, d u e  notice. 

T h e  order  disnlissing t h e  appeal  is  affirmed, a n 3  t h e  cause will be  
remanded without  prejudice to t h e  good roads commission, fo r  such 
other  and  f u r t h e r  proceedings therein a s  m a y  be proper  i n  t h e  premises 
and  according to law. 

Affirmed. 

STATE v. LOOMIS JOHNSON. 

(Filed 20 September, 1922.) 

1. XXomicide--Murder-JustiAcation-Evidence--Burden of Proof-Non- 
suit. 

Where the killing of a human being by the use of a deadly weapon is  
shown, the jury will be justified in rendering a verdict of murder in the 
second degree, a t  least, and the burden of p,roof being upon the prisoner 
to show matters in mitigation or to justify the jury in  rendering a verdict 
in  a less degree, or of acquittal, a s  they may be satisfied upon the evi- 
dence ; a motion for  a judgment a s  of nonsuit thereon cannot be sustained. 

a. Criminal Law-Evidence-Nonsuit. 
Upon a motion as of nonsuit, in a crimiaal action, the State is entitled 

to  the most favorable consideration of the evidence. 

3. Homicide - Murder-Justification-Evidence--Reasonable Apprshen- 
sion-Questions for Jury-Trials. 

Where there is  evidence in justification, on the trial of a homicide, that  
the prisoner was without fault in bringing about the fight that resulted 
in the death, had fought unwilliugly, and had committed the act with a 
geadly weapon while being attacked with one by the deceased, with mur- 
derous intent, i t  is not required that  the prisoner show that  i t  was actually 
necesqary for him to have taken the deceased's life i n  order to preserve 
his own, but only whether in the judgment of the jury upon the evidence 
he had reasonable grounds to believe that  i t  was necessary to do so under 
the circumstances. 

4. Homicide-lWurder4ustiAcation-Murderous Intent. 
Where justification is set up a s  a defense on a trial for murder, and it 

is proved by the prisoner that the deceased had attacked him with mur- 
derous intent, and that he had killed deceased without fault on his part, 
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the prisoner was under no obligation to fly, but could stand his ground 
and kill his adversary, if need be. The distinction between assaults with 
and without a felonious intent shown by WALKER, J. 

8. Appeal and Error-Instructions-Reversible Error---Conflicting In- 
structions-Homicide--Murder. 

Where the judge has erroneously charged, on the trial for a homicide, 
that the prisoner must show, with his evidence, the actual necessity for 
his having taken the life of the deceased in preserving his own life, as a 
justification for the. killing, a correct instruction given elsewhere in the 
charge, without retracting the erroneous part, does not cure the error or 
render it harmless. 

APPEAL by defendant from Culvert, J., at the May Term, 1922, of 
CHATHAM. 

The defendant was convicted of manslaughter, and from the judgment 
upon such conviction appealed to this Court. 

The jury, in rendering the verdict of manslaughter, accompanied it 
with a request that the judge should be lenient in his plinishment. The 
judgment was that the defendant be confined in the Slate's Prison for 
three years. Exceptions 1 and 2 were addressed to the refusal of his 
Honor to render judgment as of nonsuit at the end of the State's evi- 
dence, and again at  the end of all the evidence. 

The State's evidence tended to s h o ~  that there was a dance and frolic 
on Saturday night, in February, 1922, at  the house of Clarence Steele, 
in Chatham County. A party of young men at the dance engaged in 
shooting craps. Of this party were the defendant Johnson and the 
deceased, Guy McLean. Guy McLean charged Johnson with owing him 
a dime. Johnson denied this, and thereupon McLean grabbed at the 
money, and failing to get it, hit Johnson in the mouth. At this point 
Clarence Steele interfered and parted the two men. Johnson was stand- 
ing talking to Clarence Steele, after the latter had parted the two 
fighters, when the deceased, Guy McLean, ran around and grabbed John- 
son about the neck and was holding him and was striking him. Jasper 
McLean, a brother of Guy, interfered to keep Guy from hurting John- 
son. While Guy McLean had Johnson around the neck and was striking 
him about the face and head, Johnson was trying to get away from him, 
but in  the scuffle Johnson was pushed up in the corner, against the wall 
of the house. I t  was then that he struck backward wiih his knife and 
cut Guy McLean in the abdomen. This seems to h a w  been the fatal 
blow. h wound was made in  McLean7s right side, a little below and to 
the right of the navel. I t  was at  such a place, through the abdominal 
wall, that some of his intestines had oozed out, but none were punctured. 
McLean died at  a hospital the following Tuesday week. 

The witness Nettles testified: '(At the time Loomis stabbed at Guy, 
Guy had him tight around the reck, with his head beni, over. H e  had 
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his head under his arm and Loomis stabbed at Guy when he had him in 
that way. Loomis left the house just as soon as Guy turned him loose." 

Dr.  Harper testified that he saw the prisoner several days after the 
occurrence and dressed his wounds three times. H e  had a severe cut, 
which had extended entirely around his neck. There were quite a 
number of cuts on his neck and face, and he had a gash across his lip. 

Wiley Crutchfield testified that at the time McLean ran around to the 
back of Johnson, Johnson was standing talking with Clarence Steele 
and had already quit the fight. 

The defendant's own account of the transaction is as follows, and he 
is corroborated in his statement of the occurrence by other witnesses, 
particularly by Clarence Steele, the man at whose house the affray 
occurred: "I am 2 1  years old. Was born and raised in Chatham 
County. I have never been in  any trouble before. I live with my 
father. I went to a party at  Clarence Steele's. H e  lives about a half- 
mile from my home. This occurred on a Saturday night in February. 
Steele gave a dance and invited me. I got there about 8 o'clock. I had 
been working hard all day and lay down and went to sleep while the 
others were dancing, and about 11 o'clock I waked up and it was raining 
very hard. Some of the boys began shooting craps. I took part in the 
game, which was going on in  the kitchen part of the house. The kitchen 
was a very small room. There were ten or twelve men in there a t  the 
time. Guy McLean was shooting craps. We were good friends, and 
I had known him for about ten years. I had a half-dollar lying on the 
floor. We were shooting for ten cents a shot. H e  claimed that he had 
a dime in  the half-dollar. I told him that he was mistaken. H e  
grabbed for the money and I snatched i t  back, and as I snatched the 
money back he struck me in the mouth. R e  hit me just as I grabbed 
at the money. I didn't strike him back. I jumped up and he got up 
and started toward me. Clarence Steele stepped right up between us 
arid said, (I am not going to have any fuss here.' I was not trying to 
get to him; I didn't make a step toward him. Clarence was standing 
between us, and while he was standing there Guy ran around to my back 
and grabbed me. H e  got me around the neck, held my head down and 
began cutting me. (The prisoner then exhibited to the jury a cut on 
his throat which extended from one ear almost around to the other, and 
several cuts about the face and ears.) H e  was still holding me. H e  
had me around the neck so that I could not get loose, and we were going 
round and round. I was trying to break his hold. He was still cutting 
me and cutting at  me. I did not know that he was mad when he first 
grabbed me. At this time he had gotten me in the corner and against 
the wall of the room, and I ran my hand in my pocket and got out my 
knife and opened it and stabbed back at  him, because there was no other 
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way for me to gct loose, and 1 thought he was trying to kill me. H e  had 
already cut my throat and my face in a number of places before I got 
my knife out, and was still cutting me when I stabbed him. There ma? 
no chance for me to get loose from him in any other way. I was trying 
to get away from him. My back mas to him when he had me around 
the neck cutting mr. Just as soon as he released his hold I ran avay 
from him and left the house. His brother Jasper 1 ~ ~ 1 s  there, and I 
think he mas trying to keep Guy from cutting my throat, and his hold- 
ing his arm and trying to pull him away from me is why I think he did 
not succeed in killing me." 

At the conclusion of the State's evidence, and again at  the conelusion 
of all the evidence, the prisoner moved for a nonsuit, wk&h was denied, 
and he excepted. 

The judge then charged the jury. and to the instructions of the court 
the prisoner entered several exceptions. 

The jury returned a verdict of manslaughter, and the prisoner was 
sentenced to three years in the State's Prison. 

Attorney-General Ailfanning and Assisfant Attorney-Goneral hTash for 
the State. 

Dougkass & Doug7ass, Wade Barber, and .4. C. Ray fcr defendant. 

WALKER, J., after stating the material facts : There aould seem to be 
very slight evidence of the prisoner's guilt, and yet tbere is sufficient to 
prevent a judgment of nonsuit, as a jury may find, from 2111 the facts and 
circumstances, that the prisoner was not entirely blameless, or without 
any fault. And, besides, we could not nonsuit the State, because there 
is gome evidence for the jury in another v i m ,  for when there is a killing 
with a deadly weapon, as there n-as in this case, the !am implies malice, 
and it is, at  least, murder in the second degree, and the burden then rests 
upon the prisoner to satisfy the jury of facts and circumstances in miti- 
gation of or excuse for the homicide, the credibility of the evidence, and 
its sufficiency to produce this satisfaction being for the jury to consider 
and decide. The burden is not only upon the prisoner to mitigate or 
excuse the homicide, with the presumption of malice against him, but 
the State is entitled to the most favorable consideration of the evidence 
when there is a motion to nonsuit. 

But, while this is so, we are of the opinion that the, learned judge 
who presided at the trial committed an error in the fol lonhg instruction 
to the jury, to which exception was duly taken: "In order to excuse the 
killing, on the plea of self-defense, it is necessary for the accused to 
show that he quit the combat before the mortal wound was given, or 
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retreated or fled as far as he could with safety, and then, urged on by 
mere necessity, killed his adversary for the preservation of his own life." 

I t  was incorrect and material error to charge the jury that the pris- 
oner must have killed the deceased from mere necessity, in order to 
excuse the homicide. Whether there mas any actual necessity for killing 
the deceased in order to save his own life, or to prevent great bodily 
harm to him, makes no difference, provided, at  the time: the prisoner 
believed, and had reason to believe, that from the facts and circum- 
stances as they then appeared to him he was about to be killed, or to 
suffer eome enormous bodily harm. 

The identical question is so fully discussed in S.  v. Barrett, 132 N. C., 
1005, at 1007, that we will refer somewhat copiously, but not literally, 
to what is there said in respect to this special principle. I n  some of the 
early cases expressions may be found which would seem to indicate that a 
case of self-defense is not made out unless the defendant can satisfy the 
jury that he killed the deceased from necessity, but me think the most 
humane doctrine. and the one which commends itself to us as beinn in " 
accordance with the enlightened principles of the law, is to be found in 
the more recent decisions of this Court. I t  is better to hold, as we 
believe, that the defendant's conduct must be judged by the facts and 
circun~stances as they appeared to him at the time he committed the act, 
and it should be ascertained by the jury, under the evidence and proper 
instructions of the court, vhether he had a reasonable apprehension that, 
he was about to lose his life or to receive enormous bodily harm. The 
reasonableness of his apprehension must always be for the jury, and not 
the defendant, to pass upon, but the jury must form their conclusion 
from the facts and circumstances as they appeared to the defendant at; 
the time he committed the alleged criminal act. If his adversary  doe^ 
anything which is calculated to excite in his mind, while in the exercise 
of ordinary firmness, a reasonable apprehension that he is about to 
assail him and to take his life or to inflict great bodily harm, i t  mould 
seem that the law should permit him to act in obedience to the natural 
impulse of self-preservation, and to defend himself against what he 
supposes to be a threatened attack, even though i t  may turn out after- 
wards that he vas  mistaken, provided always, as we hare said, the jury 
find that his apprehension was a reasonable one, and that he acted ~v i th  
ordinary firmness. We think that the foregoing principle has been 
clearly stated and adopted by this Court in several cases. 

I n  S. v. Scott, 26 N. C., 409; 42 Am. Dec., 148, this Court says: "In 
consultation, it seemed to us at  one time that the case might have been 
left to the jury favorably to the prisoner on the principle of Levet's case, 
Cro. Car., 538 ( 1  Hale, 474), which is, if the prisoner had reasonable 
grounds for believing that the deceased intended to kill him, and under 
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that belief slew him, i t  would be excusable, or, at most, manslaughter, 
though in truth the deceased had no such design at  the tiine." 

And in S. v. Nash, 88 N .  C., 618, the Court cites an3 approves the 
passage just quoted from S. v. Scott, supra, and then makes the follow- 
ing extract from Corn. v. Self~idge, Harrigan & Thompson Cases on 
Self-defense. p. 1: "*4., in the peaceful pursuit of his affairs, sees B. 
n~alking towards him with an outstretched arm and a pistol in his hand, 
and using violent menaces against his life as he advances. Having 
approached near enough in the same attitude, A., who h ~ s  a club in his 
hand, strikes B. over the head before or at  the instant the pistol is fired, 
and of the wound B. dies. I t  turned out, in fact, that the pistol mas 
loaded with powder only, and that the real design of 13. was only to 
terrify 8." The judge inquired, "Will any reasonable man say that 
A. is more criminal than he would have been if there had been a ball in 
the pistol?71 2 Whar. Cr. Lam, sec. 1026 (g) ,  and note; Wharton Law 
of Homicide, 215 et seq. 

So, in S. v. Natthews, 78 N. C., 534, the Court quotes v i th  approval 
Foster's Crown Law, as follows: "It is stated in all of ihe authorities, 
and cannot be doubted, that if a man who is assailed believes, and has 
reason to believe, that although his assailant may not int~znd to take his 
life, yet he does intend, and is about to do him some erwrmous bodily 
harm, such as maim, for example, and under this reaso~able belief he 
kills his assailant, it is homicide se defendo, and excusable. I t  mill 
suffice if the assault is felonious." Foster, 274. See, al30, S. v. N u h ,  
88 N. C., 618, where the principle herein stated was applied. 

I t  is true that the judge in this case did, in another pan, of his charge, 
give the correct instruction, but he did not retract the erroneous one and 
substitute the other in its place; and, therefore, the jury were left to 
conjecture as to which of the two essentially different pri iciples applied 
to this case. And in this connection we may well refer generally to what 
was said in S. v. Barrett, supra, at p. 1010, with reference to the same 
kind of charge: "The prisoner requested the court to charge the jury 
in accordance with this reasonable principle, and the cclurt had given 
the special instructions, but in the general charge it changed the same 
materially by omitting therefrom the most important portion and re- 
quiring the prisoner to satisfy the jury that there was, i t  the time he 
fired the pistol, an actual necegsity for killing the deceased. The jury, 
therefore, were left in doubt and uncertainty as. to wha; was the true 
rule of law by which they should be guided in passing upon the prison- 
er's plea of self-defense, and the last instruction, which nre may assume 
made the greatest impression upon the jury, called for more proof from 
the prisoner than the law required of him. H e  was, therefore, placed 
at  a disadvantage, and consequently embarrassed and prejudiced in his 
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defense. There is a marked difference between an actual necessity for 
killing and that reasonable apprehension of losing life or receiving great 
bodily harm, which is all that the law requires of the prisoner in order 
to excuse the killing of his adversary, and i t  was just this difference that 
may have caused the jury to decide against the prisoner upon this most 
important issue of the case." 

Upon a similar question to that we have here, Just ice Bynum said, in 
S. v. Tzirpin, 77 N. C., at p. 477: "Where one is drawn into a combat 
of this nature by the very instinct and constitution of his being, he is 
obliged to estimate the danger in which he has been placed, and the 
kind and degree of resistance necessary to his defense. To do this he 
must consider not only the size and strength of his foe, how he is armed, 
and his threats, but also his character as a violent and dangerous man. 
I t  is sound sense, and we think sound law, that before a jury should be 
required to say whether the defendant did anything more than a reason- 
able man should have done under the circumstances, i t  should, as  far  as 
can be, be placed in the defendant's situation, surrounded with the same 
appearances of danger, with the same degree of knowledge of the de- 
ceased's probable purpose which the defendant possessed." 

The question, therefore, was not whether he was confronted by the 
actual necessity to kill the deceased in  order to preserve his ovn life, or 
to escape great bodily harm, but whether he believed, and had reason- 
able ground to believe, that such would be the result if he did not kill 
the deceased. 

While we cannot nonsuit in this case, because of the presumption of 
malice arising from killing with a deadly weapon, and the further fact 
that the burden is upon the prisoner to satisfy the jury of the facts and 
circumstances which will either mitigate the homicide or excuse it. alto- 
gether, and further, because the jury must pass upon the credibility 
of the evidence, we a r e  of the opinion that, upon the evidence, as it is 
now presented, the court could well have instructed the jury, in accord- 
ance with S. v .  Dixm, 75 N. C., at  p. 278, that the innocence of the 
prisoner depends upon whether, from the whole testimony or from that 
of any witness, he himself at  the time of the killing was without fault, 
and then had a reasonable ground to believe the attempt of the deceased 
was with the design of taking his life. 8. v. Harris, 1 Jones (46 N. C.), 
190. I t  is not denied that the advance of the deceased with the knife was 
an  assault. Was i t  made with a felonious intent, or did the prisoner 
have reasonable ground to believe i t  was? The reasonableness of his ap- 
prehensions was not a question to be decided by the prisoner or the court, 
but by the jury, to whom i t  was not submitted. Assuming that there 
was evidence from which the jury could infer that the prisoner had 
reasonable apprehension of the felonious intent, the remaining question 



644 IK  T H E  SUPREME COURT. [I84 

is, Was the prisoner himself without fault? That depends upon the 
evidence, upon which the jury must pass, though thepe may be very 
slight, if any, evidence that he was in fault. But the jury should say 
how it was, under instructions a9 to the law. 

The general rule is that one may oppose another attempting the perpe- 
tration of a felony, if need be, to the taking of the felon's life; as in the 
case of a person attacked by another, intending to m lrder him, n-ho 
thereupon kills his assailant. He is justified. 2 Bishcp Cr. Law, sec. 
532. A distinction which seems reasonable, and is s~ppor ted  by au- 
thority, is taken between assaults with felonious intent and assaults 
without felonious intent. I n  the latter the person as~aulted may not 
stand his ground and kill his adversary, if there is any way of escape 
open to him, though he is allowed to repel force by fore(., and give blow 
for blow. I n  the former class, where the attack is made with murder- 
ous intent, the person attacked is under no obligation to fly; he may 
stand his ground and kill his adversary, if need be. 2 Bish. Cr. L., see. 
6333, and cases there cited. And so, Mr. East states the law to be. 
"A man may repel force by force, in defense of his perso 1, habitation, or 
property, against one who manifestly intends or endeavors, by violence 
3r surprise, to commit a known felony, such as murder, rape, burglary, 
robbery, and the like, upon either. I n  these cases he i s  not obliged to 
retreat, but may pursue his adrersary until he has secur.d himself from 
a11 danger; and if he kill him in so doing, it is called justifiable self- 
defense." 1 East P. C., 271; 2 Bish. Cr. I;., see. 633. The American 
doctrine is to the same effect. "If the person thus :tssaulted, being 
himself faultless, reasonably apprehends death or great bodily harm to 
himself, unless he kill the assailant, the killing is justifiable." 2 Eish. 
Gr. L., sec. 644. The above statement of the law is t ~ k e n  from 8. v. 
Dixon, 75 5. C., pp. 278, 279, 250, opinion by Justict? Bynum. The 
questions arising in this case upon the prisoner's right of self-defense 
3re fully considered and discussed in S. v. Pollard, 168 N .  C., 116; where 
8. v. Dixon, supra; S. v. Barrett, supra; S.  v. Kimbrell, 151 N.  @., 702, 
sre  approved. And Justice Allen said, in S. a. Johnson, 166 N.  C., 392, 
referring to the cases just cited: "These authorities, and many others 
to the same effect, could be cited establishing the following propositions: 
(I)  That one may kill in self-defense to prevent death or great bodily 
harm. (2 )  That he may kill when not necessary if he beliere it to be 
so, and has a reasonable ground for the belief. ( 3 )  That the reasonable- 
ness of the belief must be judged by the facts and circun~stances as they 
sppear to the party charged at the time of the killing.'' And in 8. v. 
Gray, 162 N .  C., 613, by the same justice: "One may kill when neces- 
sary in self-defense to himself, his family, or his home, and he has the 
same right when not actually necessary if he believes it to be so, and 
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has a reasonable ground for the belief." See 8. v. Vam, 162 N. C., 
535; 8. v. Robertson, 166 N. C., 356; S. v. Ray, ibid., 420. 

I t  all comes to this, that if the jury find that the prisoner did not 
fight willingly, except in  the sense that he was compelled to do so in  
order to defend himself and was himself without fault, and he was 
feloniously or murderously attacked by the deceased, so that it reason- 
ably appeared to him, and he believed, that his life was in danger, or 
that he was about to receive great bodily harm, his right of self-defense 
was, in such a case, if found by the jury, complete and justifiable, and if 
he slew his adversary under such circumstances, the jury should acquit 
him. But there being the presumption of malice from the use of the 
deadly weapon, and, as me have said, the burden being upon the prisoner 
to show facts in  mitigation or excuse of the homicide, and the credibility 
of the witnesses being for the jury to find, the case must be submitted 
to them with proper instructions, in accordance with the principles we 
have stated as especially applicable to this case. 

While the evidence of the prisoner's guilt is very slight, we cannot 
find the facts, but must leave i t  to a properly instructed jury to do so, to 
whose province i t  properly belongs. 

The error of the court in  its charge entitles the prisoner to another 
jury, and i t  is so ordered. 

New trial. 

STATE v. ED. DILL. 

(Filed 27 September, 1922.) 

1. Appeal and Error---Objections and Exceptions-Briefs. 
The exceptions of the appellant are restricted to those considered in his 

brief on appeal. 
2. Instrnctions - Trials - Stenographer's Notes-Evidsnc-Appeal asd 

Error. 
I t  is not error for the judge to permit a part of the evidence transcribed 

by the official stenographer to be read to the jury at  the request of the 
jurors upon their returning to the court from their deliberation of the 
case submitted to them, under instruction that it was only for the purpose 
d refreshing their minds, and objection that the corresponding evidence 
for the adverse party had not been read, is untenable, especially when 
his counsel were present and remained silent a t  the time. 

3. Instructions-EvidencdredibUQ-Rape. 
In an action for rape, a charge of the court that the delay of the prose 

cutrix in making known the offense does not necessarily discredit her 
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testimony is not reversible error when, construed with the charge as a 
whole, it  appears that the judge had properly instructl2d the jury as to 
the effect of such delay upon the credibility of her testimony. 

4. Same--Appeal and Error-Requests for Instruction--Prayers for In- 
struction. 

Where there is evidence that the prosecutrix in an action for rape did 
not make known the offense for several days thereafter, and has testified 
that it was in fear of her assailant, etc., an instruction that upon the 
credibility of her evidence the jury should consider her environment, etc., 
and ascertain from the evidence whether her conduct was attributable to  
her temperament or some other cause, is not objectionable as emphasizing 
the State's contention when i t  appears from the charge that the prisoner 
clearly received the benefit of his defense thereto, and did not ask for a 
more definite statement of his contention. 

5. Rap~Outci~y-Explanation-Evidence-Presumption9-Questions for 
July-Trials. 

The failure of the prosecutrix to make outcry after the commission of 
rape on her by the prisoner raises only a presumption of the fact that she 
gave her consent, which she may explain by her testimony tending to show 
that she had remained silent for several days for shame, and for fear, 
under threats made on her life, etc., by the prisoner; ant1 the presumption 
being one as to the fact, and not a rule of law, i t  prestmts a question of 
fact for the jury to decide by their verdict, under proper instructions from 
the court. 

APPEAL by defendant from Connor, J., a t  J u n e  Special Term, 1922, 
of BEAUFORT. 

The  prisoner was convicted of the crime of rape upon the person of 
one Matt ie E. Williams, and appealed from the sentence of death pro- 
nounced by the court. A synopsis of the evidence is nec3ssarp to explain 
the exceptions. 

T h e  State's evidence tended to show the following circumstances. 
The  prosecutrix is the wife of Samuel Williams. Their only child is  
two years of age. They Sired a t  Dr .  Mariner's place, on the Pea  Ridge 
road, about three miles from B e l h a ~ e n ,  with the husband's mothrr, sister, 
and brother. Mrs. Satterthwaite, a sister of the prosxutrix,  lived a t  
Hope Store, a quarter of a mile down the road. Seventy-five yards 
from the junction of the Pea  Ridge and B e l h a ~ e n  roads mas the Wil- 
liams mail  box. Along the road between the Williams home and the 
mail box two-thirds of the adjoining land is cleared, and one-third in  
woods. There are two or three houses on the cleared land. ,It about 
eight i n  the morning of a Thursday in March, 1922, while her husband 
was working a t  a distance in  the field, the prosecutrix went to the mail  
box, and from there to the home of her sister, where she remained per- 
haps  fifteen minutes. She  did not know how long i t  took her to walk to 
her sister's. On  her return home, impelled by sudden indisposition, she 
went into the woods, and while there was criminally :issaulted by the 
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prisoner. She begged, pleaded, and struggled. After accomplishing 
his purpose, the prisoner said that if she told what he had done, he 
would kill her husband and the whole family. She had known the 
prisoner for some time, and he had nerer before offered her any indig- 
nity. -4s she walked home, she wept, but made no outcry. On reaching 
home about 10 o'clock, she went first to her room for a minute or two 
and then to the cook-room, where she found her husband's mother and 
sister. She remained there until dinner time, when her husband came. 
H e  was at home Thursday, Friday, and a part of Saturday. H e  and 
she occupied a room together. She mentioned the subject first to her 
husband on Sunday night after they had retired. I n  the meanwhile, she 
had frequently wept in his presence and had repeatedly refused to tell 
him the cause. She testified: "From the moment this occurred until 
I told my husband, my physical condition m s  such that I was just 
feeling it all the time, and I could not rest in any way, and when he 
mentioned anything to me, I couldn't keep from crying; it would hurt 
his feelings and he would turn and go off and not say anything to me. 
I do not mean that he turned in anger. H e  would ask me if I was sick 
and didn't want a doctor, and I told him no. H e  would ask what was 
the matter, and I would commence crying, and he would leave me. H e  
couldn't bear to see me cry. . . . I did not tell him before Sunday 
simply because I didn't see how I could. Such a thing as that I would 
rather die than tell i t ;  then he threatened our lives, that was a hard 
part, too; i t  made me fearful for myself and my family's safety. . . . 
I did not mention it to him until Sunday night after we had gone to bed. 
I saw my sister a few minutes Sunday night. I lived with my sister 
before I was married, and we were fond of eaeh other." 

The prosecutrix was corroborated by her husband, who said, also, that 
the prisoner came back to his home at 10 :30; and Dr. Mariner testified 
that about a week after the assault mas said to have occurred he exam- 
ined the prosecutrix and found her genital organs bruised and inflamed. 
There was evidence tending to show that the character of the prosecutrix 
and her husband is good. 

For the defendant there was evidence tending to show an alibi. 
Noland Davis testified that the prisoner came to his house at  7 o'clock 
Thursday morning, saying he had come from Williams's and remained 
there until after the mail car passed, and that the two then went to 
Satterthwaite's store, and were together until 9 :45, when the prisoner 
said he had to go to Belhaven. J. B. Satterthwaite, a witness for the 
defendant, testified that he is a brother-in-law of the prosecutrix, and 
conducted a mercantile business at Hope Store; that the prosecutrix left 
his house at  8 o'clock going home; that between 6 and 7 o'clock the 
prisoner passed his store going to Williams's, and about 10 o'clock came 
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to the store with Norval Davis and asked what time it was. H e  did 
not act as if drinking, and was not under the influence of liquor. The 
prisoner testified : "I went to Williams's house on Th  m d a y  morning. 
I stopped at Mr. Satterthwaite's store. I was riding on my wheel and 
I left the store and went to Mr. Williams's. H e  was in the kitchen. I 
went from the house to the stables to hitch up the mules. After the 
mules were hooked up, he told me to take my wheel and carry a package 
to Mr. Stevens. Stevens was a conjure doctor. H e  told me i t  was 
25 minutes of 8, or half-past 7 at  that time. H e  told me to meet the 
fellow on the road. I went as far  as Norval Davis's. I stopped there 
and sat on the front porch and talked with Norval Davis until about 
half-past nine. I went from there to Mr. Satterthwaite's store with 
Norval. We walked side by side, and I carried the wheel with me. 
Norval asked Mr. Satterthwaite to carry him to Hyde County, and 
Mr. Satterthwaite agreed to do it. I left about the same time they did. 
I rode my wheel. I t  was about 10 o'clock. I did nct pass anybody. 
The only time I saw Mrs. Williams that morning was through the win- 
dow. That was about 7 o'clock in the morning. Wh2n I got back I 
put my wheel over the fence. Mr. Williams was drinking some water 
from the kitchen well five or six steps from the kitchen Mr. Williams 
asked me if I wanted anything. I told him I wanted slme candy. H e  
told me, "I haven't anything very much for you to do," and gave me a 
bush hook to work on the ditch. After I came out of tke shop, I looked 
up the road and saw Dr. Mariner coming in. I went on down the field 
to go to Pu'orval Davis's around 7 o'clock in  the morning;. I did not see 
Mrs. Williams. On my way back from Satterthwaite'~ store I did not 
see anybody. I worked in  the field t ~ o  hours, from 10 to 12. I stopped 
at 1 2  o'clock and walked out with Haywood. I asked h m if he thought 
I had time to go home and get dinner. H e  said, yes, if I didn't take too 
long to eat. I didn't go back to work for Mr. Williams that afternoon, 
because I stopped to get my corn, some new corn I wanted to plant. 
I worked for Mr. John Craddock that evening, and on Saturday I went 
to Leechville. Saturday e ~ e n i n g  I went to Belhaven; coming back I 
went to Mr. Williams's. I saw Mr. Williams, Mrs. Williams, and their 
mother. I bought some baking powder. I went to Belhaven with 
Mr. Williams Sunday morning. We went to see the conjure doctor. 
I don't know a thing about the crime against Mrs. Wjlliams." There 
was evidence tending to corroborate the prisoner's theory. 

I n  rebuttal, a witness for the State, Lesofsky, said: "I had a con- 
versation with Ed. Dill about this matter while he wss in the jail at  
Belhaven. I have known Dill for 20 years. I saw a crowd and went 
to the jail. I didn't know who i t  was at  the time, b.lt found it was 
Ed. Dill. There was a crowd on the corner, two or three, or more. 
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There was nobody there except me and him, when I spoke to him. I 
went to see him just for curiosity. No one heard the conversation 
except him and me. Nothing said by me, or anybody, by way of threats 
or inducements. I said, 'Ed.. what in the devil are you doing in here?' 
He  said, 'I was drunk, I got a white woman, and the white woman said 
I done something to her, but I wouldn't dispute her word.' I didn't 
say anything to him then. H e  was sober and not frightened." 

Attorney-General Manning and Assistant Attorney-General Nmh for 
the State. 

17. C. Rodman, Ward & Grimes, and Daniel & Carter for prisoner. 

* 4 ~ ~ a r s ,  J. During the progress of the trial, as a matter of caution, 
we presume, the pris~ner's-co&el entered of record twenty-one excep- 
tions, but they have restricted their brief to a consideration of only five. 
All not included in  the brief are deemed to be abandoned. Rule 34, 
174 X. C., 837; Amended Rule, 182 N. C., 922; S. v. Freeman, 146 
N.  C., 615; Britt v. R. R., 148 N. C., 37; S .  v .  Spivey, 151 N.  C., 679. 

The first to be considered is exception 17. The charge was concluded 
in the afternoon, and after deliberating three or four hours, the jury 
returned to the court room and one of the jurors requested that the 
testimony of the prosecutrix be read by the stenographer. The court 
thereupon cautioned the jury that they must rely upon their recollection, 
and that the reading of the testimony should be permitted only for the 
purpose of refreshing their memory. The stenographer then read the 
evidence of the prosecutrix taken on the direct examination, whereupon 
the juror who had made the request said, "That is  all I want." The 
prisoner excepted because the court did not require the stenographer to 
read the e~ridence taken on cross-examination, and the testimony of the 
witnesses who had been examined by the defense. The ~ r i s o n e r  and his 
counsel were present, and they neither made request to this effect nor 
intimated disapproval of his Honor's order or instruction. Surely this 
exception is entirely without merit. The prisoner's silence may well be 
deemed a waiver of his right to object after the verdict is returned. 
Davis C .  Keen, 142 N.  C., 502; Simmons v. Davenport, 140 N. C., 407; 
8. v. Yates, 155 N. C., 455; S .  v. Willoughby, 180 N. C., 677. 

Exception 18:  At the same time a juror requested further instruc- 
tion as to the legal effect of Mrs. Williams's delay in  telling her husband 
of the assault. The prisoner excepted to this instruction: "The mere 
fact that she delayed in  making her statement does not in  itself dis- 
credit her testimony." His  Honor had previously said that her delay 
was a circumstance to be considered in determining her credibility, and 
subsequently, that her conduct after the alleged assault should be weighed 
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in finding whether she had told the truth-in finding whether it im- 
paired,,discredited, or corroborated her testimony. The exception must 
be overruled. Where the charge taken in  its entirety fairly and cor- 
rectly presents the law i t  will afford no ground for rwersing the judg- 
ment, even if an isolated expression should be found to be technically 
inaccurate. S.  v. Exum, 138 N. C., 602; Hodges v. Wilson, 165 N. C., 
323; White v. Himes, 182 N.  C., 289. 

Exceptions 19, 20: I n  response to a juror's inquiry, the court in- 
structed the jury to consider the environment, training, and experience 
of the prosecutrix, while investigating the reason of her delay in making 
known the assault, and to ascertain from the evidence whether her con- 
duct was attributable to her temperament or to some other cause. The 
prisoner excepted to the instruction on the ground that the court empha- 
sized the state's contention regarding her failure to r a k e  outcry with- 
out sufficient explanation of the circumstances on which the prisoner 
relied. But a careful perusal satisfies us that the charge, instead of 
being subject to this criticism, embodies a clear prwentation of the 
circumstances relied on to establish the defense. Besides, the prisoner 
made no request for more specific instructions or for a more definite 
statement of his contentions on any phase of the evi3ence. Simmons " - 
v. Davenport, supra; S. v. Yates, supra. 

The ninth is the prisoner's cardinal exception. I t  is made to rest 
upon the decision in S. v. Stines, 138 N.  C., 686, and i : 3  addressed to his 
Honor's modification of a requested instruction that i t  was incumbent 
on the State, if it could do so, to show that the prosecutrix made outcry 
soon after the occurrence, and that her failure to do so was a suspicious 
circumstance, tending to impeach her credibility. The instruction given 
was as follows: "It has been suggested that it was incumbent upon the 
State, if it could do so, to show that the prosecutrix made an outcry a t  
or shortly after the occurrence; and her failure to do so from ~ h u r s d a ~  
morning until Sunday night, and keeping to herself the facts of the 
assault, unless satisfactorily explained to you by the evidence, would be 
a suspicious circumstance against her as to the credibility of her testi- 
mony. The fact, however, that she made no disclosure to any person 
from Thursday until Sunday does not mean that you must disregard 
her testimony, but it is a fact and circumstance to be considered by you 
as to what effect you ought to give it in determining the credibility of 
her testimony." The prisoner excepted to the interpolation of the 
phrase "unless satisfactorily explained to you by the evidence." 

I n  the History of the Pleas of the Crown, 633, Sjir Matthew Hale 
said : "The party ravished may give evidence upon oath, and is in law 
a competent witness; but the credibility of her testimony, and how fa r  
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forth she is to be believed, must be left to the jury, and is more or less 
credible according to the circumstances of fact that concur in that testi- 
mony. 

"For instance, if the witness be of good fame, if she presently dis- 
covered the offense and made pursuit after the offender, showed circum- 
stances and signs of the injury, whereof many are of that nature, that 
only are the most proper examiners and inspectors, if the place 
wherein the fact was done remote from people, inhabitants, or 
passengers, if the offender fled for i t ;  these and the like are concurring 
evidences to give greater probability to her testimony, when proved by 
others as well as herself. 

'(But on the other side, if she concealed the injury for any consider- 
able time after she had opportunity to complain, if the place where the 
fact mas supposed to be committed were near to inhabitants, or common 
recourse or passage of passengers, and she made no outcry when the fact 
was supposed to be done, when and where it is probable she might be 
heard by others; these and the like circumstances carry a strong p r e  
sumption that her testimony is false or feigned." See East's Pleas of 
the Crown, 445; 4 B1. Com., 214. The principle crystallized in Hale's 
statement has received the approval of eminent jurists; but the words 
"strong presumption" must not be accepted as implying a rule or pre- 
sumption of law, but merely an inference of fact. The origin of the 
rule admitting evidence of the woman's timely disclosure or failure to 
comnlain is inrolved in doubt. By some the admission of such evidence 
is said to be a survival of the practice which prevailed in early times of 
receiving previous statements of a witness not under oath for the pur- 
pose of corroboration; and by others, a perverted survival of the rule 
which required the injured woman to make hue and cry. The latter 
custom is referred to by Bracton, fol. 147: "When, therefore, a virgin 
has been so deflowered and overpowered, . . . forthwith and whilst 
the act is fresh, she ought to repair with hue and cry to the neighboring 
vills, and there display to honest men the injury done to her, the blood, 
and her dress stained with blood, and the tearing of her dress; and so 
she ought to go to the provost of the hundred and to the krgeant of the 
lord, the king, and to the coroners, and to the viscount." Whatever the - 
origin of the rule, the best of judges in  ancient and modern times concur 
in saying that the woman's conduct is relevant in determining the ques- 
tion of her consent. Evidence that she made outcry tends to show non- 
consent, and the want of i t  is a circumstance to be considered in favor 
of the accused. Underhill on Cr. Ev., 470, see. 411; 8. v. Peter, 53 
N. C., 21. I n  Peter's case, Pearson, C. J., expressed the idea in  the 
following language: "The fact that the witness Narcissa did not make 
known or complain of the outrage which had been perpetrated on her 
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for two weeks was presented to the jury by his Honor as a circumstance 
which affected her credibility. This portion of the charge is excepted 
to on the ground that he  ought to have gone further and told the jury 
that her not making an earlier disclosure raised a presumption of fa l se  
hood, to be acted on by the jury in the absence of any proof to rebut it. 

"It is not a rule of law that silence, under such circumstances, raises 
a presumption that the witness has sworn falsely. The in  the 
books to which reference was made on the argument n3e the word 'pre- 
sumntion.' not as a rule of law. but as inferknce of fact. and treat of 

L # 

silence as a circumstance tending strongly to impeach -he credibility of 
the witness, on the ground that a forcible violation of her person so 
outrages the-female instinct that a woman not only will make an outcry 
for aid at  the time, but will instantly and involuntarilg., after its perpe- 
tration, seek some one to whom she can make knowr the injury and 
give vent to her feelings. The want of this demonstralion of feeling or 
'involuntary outburst' is treated of as a circumstance tending to show 
consent on her *art: but i t  is nowhere held that this female instinct is so 

L ,  

strong and unerring as to have been made the foundation of a rule of 
law, as distinguished from a rule in respect to evident'. and the weight 
to which i t  is entitled, which is a matter for the jury." S. v. Smith, 
138 N. C., 700. 

While the silence or delay of the prosecutrix in  complaining may be 
urged to lessen the force or credibility of her evidence, i t  is equally 
unquestionable that her delay may be explained or excused by proof of 
sufficient cause therefor. Among causes that have been held to excuse - 
such delay Underhill mentions shame, threats of the pris~oner, and fear of 
injury. Cr. Ev., 470. I f  in  the estimation of the jury the evidence 
reconciles the woman's silence with her nonconsent i .  e.,  shows sufficient 
explanation or e x c u s e h e r  failure to make complairt should not be 
deemed a "suspicious circumstance7' tending to show that she consented 
to the act. This we understand to be the sum and substance of his 
Honor's modified instruction. 

The evidence discloses circumstances that are uncommon, if not sin- 
gular in their kind. The prosecutrix made no outcry, gave no alarm, 
and uttered no complaint for more than three days; two hours after the 
occurrence the prisoner was at  work in  a field near her home; on Satur- 
day he saw the prosecutrix, her husband, and his mother, and on Sunday 
went with her husband to Belhaven. I f  the theory of the State be 
accepted, the prosecutrix, resisting to the utmost, tried to make outcry 
and could not: afterward she suffered the torture of shame and the fear 
of death; she was physically injured; and the prisoner practically ad- 
mitted his guilt. The courts do not presume to reconcile conflicts or 
inconsistencies of testimony in  a judicial proceeding. This duty must 
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be discharged b y  another  agency of t h e  lam. Advocates of t h e  j u r y  
system who admi t  t h a t  i t  does not  mer i t  a l l  t h e  encomiums it h a s  
received, a r e  pronounced i n  t h e  conviction t h a t  wherever t h e  element of 
a moral  doubt  enters i n t o  t h e  consideration of a case, it c a n  best be  
weighed o n  the '  balance of probabilities by  a proper  t r ibunal .  Con- 
cerned wi th  t h e  law, t h e  courts  a r e  not inclined t o  dis turb this prevail- 
i n g  assurance. 

Owing  to t h e  grav i ty  of the  offense wi th  which t h e  prisoner is charged, 
we  have  examined all t h e  exceptions i n  t h e  record, in favorem vitae, a n d  
find 

N o  error. 

STATE v. ROBERT W. MAYNARD A N D  WALTER McGEHEE. 

(Filed 4 October, 1922.) 

1. E v i d e n c ~ C r i r n i n a l  Law-Preliminary Hearings-Trials-Witnesses- 
Testimony as to Evidence at Former  Hearing-Common Law. 

Under the common-law rule, where a witness in a criminal action on 
the preliminary trial in  a court having jurisdiction, has been examined 
by the State under oath, in the presence of the defendant, to whom the 
right to cross-examine has been accorded, and being bound over to the 
Superior Court, i t  has  been properly made to appear that  his presence 
had wrongfully been prevented a t  the trial by the act of procurement of 
the defendant, i t  is competent, a t  the second trial, to  show, by the testi- 
mony of another witness, that he was present a t  the preliminary trial, 
and to his own knowledge the absent witness had there sworn to a certain 
state of facts relevant to the inquiry. 

2. Sam-Stenographer's Notes. 
I n  the above case the stenographer's transcribed notes, taken a t  the pre- 

liminary trial of a criminal action, are competent evidence on the second 
hearing of what a witness had testified on the former one, when the 
stenographer, as  a witness, has  testified that his notes a re  substantially 
correct; and they come within the common-law rule a s  to the admissi- 
bility of evidence of this character. 

3. S a m e C o n s t i t u t i o n a l  Law-Right of Accused. 
The common-law rule of evidence, allowing, upon the second trial of a 

criminal action, testimony of a witness of the evidence given by a witness 
on the preliminary trial, under the conditions specified, does not deprive 
the defendant of his constitutional right to confront his accuser and his 
witnesses, Const., Art. I, sec. 11, this right having already been accorded 
him on the preliminary hearing. 

4. E v i d e n c ~ C r i m i n a l  Law-Common-law Rul-Preliminary Hearinga- 
Statutes. 

Our various statutes relating to the introductioa of testimony a t  the 
second trial of evidence introduced in the preliminary hearing of a crimi- 
nal action does not affect the common-law rule, but it is an extension of 
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its principle, making i t  only necessary when the statutory provisions as 
to the making of the written record, its correction, signature by the 
witness, etc., have been complied with, to sufficiently identify the record 
for its admission as evidence upon the second trial. C. S., 4560, 4563, 4572. 

Evidence - Criminal Law-Preliminary Hearings-Trials-bocuring 
Absence of Witnew-Questions for Cour tQues t ions  for Jury. 

The findings of the trial judge, in his sound discretion, and upon suffi- 
cient evidence, that the defendant had wroiigfully procured the absence 
of a witness a t  the second hearing, whose evidence OIL the preliminary 
hearing was permitted to be testified to by another witless is conclusive 
of this question on appeal, when this discretion has not been abused by 
him; and a requested instruction that makes this finding a question for 
the jury, is properly refused. 

Appeal and Error-Instructions-Harmless Error-Criminal Lam- 
Trials. 

Where two defendants are on trial for the breaking into and stealing 
from a store a t  night, and there is evidence of the adlnission of one of 
them that he, with the other, was in an automobile in front of the store 
on the night in question, and the court has given the ~equested instruc- 
tion that one of them should not be bound by the admis;sion of the other, 
it  is harmless error for indefiniteness as  to time and place, for the judge 
to qualify the requested instruction by adding, "unless the circumstances 
go to show that they were together that night," there being plenary evi- 
dence that both defendants were then acting in pursuance of the unlawful 
design, and the one who admitted the fact mas dominated by the one who 
excepted to the instruction. 

APPEAL by defendant from Allen, J., a t  J u n e  Term, 1922, of VANCE. 
Defendants, Robert Maynard and Walter McGehee, with tmo others, 

Guy Barnes and Raymond Taylor, mere indicted for felmious breaking 
into the store of the prosecutors, A. J. and C. S. Smith,  with intent to 
steal, ctc. Second, for  stealing a number of articles from said store- 
house, and with a count in the bill for  receiving the articles knowing 
that  they mere so stolen, etc. Guy Barnes having made his escape from 
prison, and being a t  the time a fugitive from justice, and Raymond 
Taylor being absent, the first named defendants only were on trial. 

There was evidence on the par t  of the State tending to show that  on 
the night of 22 March, 1922, the store of the prosecutors was broken 
into and several articles of the property described in  the kill stolen there- 
from, and that  the four defendants named in  the bill were guilty parties. 
It further appeared that  in May, 1922, a t  a preliminary trial before the 
recorder's court, defendants being present, Guy Barnes having been duly 
sworn, testified as a witness, d~fendan t s  Maynard and McGehee being 
present, and that  personally and by counsel said Barnes was cross- 
examined in behalf of the defendants now on trial. T h a t  said Barnes 
gave in  detail the doings of the four defendants named, on the night the  
store was robbed, stating, among other things, that  the four were in 
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McGehee's car, and went to one Manning's, where they procured an 
acetylene torch and some cutting points, two of them saying i t  was their 
intent to rob the bank, but being persuaded from this enterprise by 
Barnes on the ground that it was beyond their skill and intelligence, 
they rode in the car to several points in the county, and finally, about 
four a. m. they broke into the store of the prosecutors, and several 
articles were stolen. There was much other evidence tending to support 
the account of the witness Barnes, identifying the car and the defend- 
ants, who were met at different places during the night, and that the 
occupants of this car mere the persons who committed the robbery. I t  
was shown that this testimony of Barnes was given under oath after he 
had been duly warned of his  rights, and thacdefendants now on trial 
had snbjected him to cross-examination, That the said evideme was 
taken d&n by a stenographer, who was first duly sworn, and who had 
~reserved his notes and transcribed same. I t  ameared that at  the close 

A 

of the preliminary hearing before the recorder, the defendants were 
bound over to Superior Court, the two defendants on trial giving bond, 
and Barnes being committed to iaiI. 

u 

There mas evidence offered on a preliminary inquiry to the effect that 
some time before the trial Barnes had escaped from custody and was 
now a fugitive from justice, and that this escape had been brought about 
by the aid and procurement of the defendants now on trial, and on hear- 
ing the evidence, the court so found. The State then introduced the 
stenographer, who, after being duly sworn, testified that he took the 
stenographic notes of Barnes' evidence on the preliminary investigation ; 
that sake  was taken correctly, and had been-accurately transcribed by 
him, and he had the notes with him, and by the aid of the notes he could 
give the testimony of Barnes as delivered on the preliminary hearing. 

The court having found, as stated, on a preliminary inquiry, that the 
escape and absence of Barnes was by the aid and procurement of present 
defendants, allowed the stenographer to state to the jury the evidence of 
Barnes before the recorder, to which ruling defendants excepted. I n  
connection with this ruling, the stenographer further stated that his 
notes of the evidence were not read over to Barnes, nor signed by him 
at the close of his evidence, nor was a copy of same filed with the clerk. 

I n  apt time, defendants, in  writing, asked the court to charge the 
jury as follows: "It is a principle of law that persons charged with 
the commission of crime are entitled to be confronted by the witnesses, 
who shall be examined in the presence of the jury and the parties. This 
prosecution depends largely upon the testimony of Guy Barnes given 
before the recorder of Vance County, given upon the preliminary hear- 
ing of this case, as stated by the witness Oliver. This testimony is not 
admissible, and ought not to be considered by you against the defendant, 
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unless it shall appear to you from the evidence that Baimes is absent by 
the inducement or other act of the defendant." Prayer refused, and 
defendants excepted. 

There was verdict of guilty against both defendants, judgment, and 
defendant Maynard excepted and appealed. 

Attorney-General Manning rind Assistant Attorney-G eneral Nash f o r  
the State. 

Jasper B. Hicks and Thomas 41. Pittman for defendant. 

HOKE, J. Defendant Maynard, who alone appeals, objects to the 
validity of this conviction on account, chiefly, of the ~dmission of the 
testimony of the stenographer by which the evidence of the accomplice, 
Barnes, was placed before the jury, and 011 the ground: (1)  that he was 
not properly confronted with the accusing witnesses; (2) that the evi- 
dence of said witness was not completed, attested, or filed as required by 
the statute in order to a proper reception of such evidencme. 

I n  regard to the first position, i t  is a recognized principle of trials 
at  common law that where, in  a judicial proceedings before a court 
having power to compel the attendance of i~,itnesses,-a'3minister oaths, 
and hear evidence pertinent to the inquiry, a witness has given his 
evidence and the defendants are present and have the right and have 
been afforded opportunity to cross-examine the witness, such testimony, 
when properly attested and verified, may be introducec and used on a 
second trial of the cause against said defendants, where the witness is - 
since dead, or has become hopelessly or permanently insane, or is wrong- 
fully absent from the trial by the acts and procurement of the defend- 
ants. And by the weight of authority when the witness has departed 
from the jurisdiction of the court and become permanently a nonresi- 
dent. S. v. Bridgers, 87 N. C., 562; 3. v. Thomas, 64 N .  C., 75; S. v. 
Valentine, 29 N .  C., 225; Mattox v. U. S., 156 U. f1., 237-242-244; 
Reynolds v. U. S., 98 U. S., 145; People v. Elliott, 172 N. Y., 146; 
Commonwealth v. Richards, 35 Mass., 434; State v. John Nelson, 68 
Kansas, 556; Trial of Lord Illorley, 6 Howell State Trials, 770. 

These authorities proceed upon the principle fully approved with us 
that in  the cases specified, the right and privilege of a defendant in a 
criminal case to confront the accuser and his witnesses, as contained in 
Art. I, see. 11, of our Constitution, is fully accorded by the opportunity 
given to meet and cross-examine them at the former trial, and that the 
position referred to in  no way offends against the constitutional guar- 
antee. 

As to the second ground of this objection, our legislation as to these 
preliminary examinations appearing in C. S., ch. 83, art. 1, see. 4560, 



N. C.1 FALL TERM, 1922. 657 

provides that "the evidence given by the several witnesses examined 
shall be reduced to writing by the magistrate, or under his direction, and 
shall be signed by the witnesses respectively, etc.," and in  section 4563: 
"That the answers of a prisoner shall be reduced to writing. They shall 
be read to the prisoner, who may cor'rect or add to them, and when made 
conformable to what he declares is the truth, they shall be certified and 
signed by the magistrate." And in section 4572 : "That all examina- 
tions had pursuant to the provisions of this chapter shall be certified 
by the magistrate, taking the same to the court at  which the witnesses 
are bound to appear, within twenty days after taking of the same, etc., 
and the examinations taken and subscribed as herein prescribed may be 
used as evidence before the grand jury, and on the trial of the accused, 
provided he was present a t  the taking thereof, and had opportunity to 
hear the same and to cross-examine deposing witnesses, and if such 
witness be dead or so ill as not to be able to travel, or by procurement 
or connivance of the defendant has removed from the State. or is of 
unsound mind." 

I t  will be noted that this examination was never either subscribed 
or certified, nor was i t  read over to the witness Barnes or approved by 
him, said Barnes being then a defendant, and we concur in  the view of 
defendant's counsel that the stenographer's notes do not comply or come 
within the provisions of the statute. But a proper perusal of this legis- 
lation will disclose that the same is in extension of the common-law 
principle which we are considering, that its purpose mas to make these 
preliminary examinations, when properly taken, certified, and filed, in  
the nature of an official record, to be read in evidence on mere identifica- 
tion, and that i t  does not and was not intended to restrict or trench upon 
the common-law principle that evidence of this kind, when repeated by 
a witness under a proper oath, and who can and does swear that his 
statements contain the substance of the testimony as given by the dead 
or absent witness. shall be received in evidence on the second trial. 
And well considerkd authority is to the effect that stenographers' notes, 
when the stenographer who took them goes on the stand and swears that 
they are accurate and correctly portray the evidence as given by the 
witness, come well within the ~r incivle .  

Speaking to this question, in the case of Mattox v. U. S., supra, a t  
p. 244, Associate Justice Brown said: "That all the authorities hold 
that a copy of stenographic report of his entire former testimony, sup- 
ported by the oath of the stenographer that it is a correct transcript of 
his notes and of the testimony of the deceased witness, is competent 
evidence of what he said." And the principle is approved by us in 
Settee v. R. R., 171 N. C., 440. I n  that case i t  was held, among other 
things, as follows : "The testimony of a witness, stenographically taken 
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at  a former trial, who is absent from the State under such circumstances 
that his return is merely contingent or conjectural, ma) be received as 
evidence on a subsequent trial of the same cause of action when its cor- 
rectness is testified to by the official stenographer who look and trans- 
scribed it, and there is no suggestion that the record thereof was not 
full and entirely accurate. As to whether this will apply when the 
witness is temporarily absent, qwre."  

Defendant excepts further to the refusal of the court to give his spe- 
cial prayer for instructions, but such an objection canno; for a moment 
be sustained. The prayer, as shown above, embodies the proposition, in 
effect, that although the court on a preliminary hearing and with ample 
evidence in support of the position had found that the witness Barnes 
was absent by procurement of the defendant, that the widence of the 
witness is inadmissible, and should not be considered by I he jury, unless 
they should find from the evidence that Barnes is absent by the induce- 
ment or other act of defendant. And all the authorities on the subject 
so far as examined are to the effect that this question of admitting the 
evidence and the pertinent findings preliminary thereto, are for the 
courts and not for the jury; that they are referred primarily to the 
sound discretion of the trial judge, and his action thercon will not be 
disturbed on exception or appeal unless there has been manifest abuse 
of snch discretion. Reynolds v. U. S., p. 145, supra; S t d e  v. Wiggins,  
50 La. Ann., 330; People v. Bruno Lewandowski, 143 (Gal., 574; R e x  
v. Stephenson, 9th Cox C r .  App., 156. 

I n  the Reynolds case, supra, Chief Justice Wai te ,  speaking to the 
question, said: ('Such being the rule, the question becomes practically 
one of fact, to be settled as a preliminary to the admission of secondary 
evidence. I n  this respect it is like the preliminary question of the proof 
of loss of a written instrument before secondary evidence of the con- 
tents of the instrument can be admitted. I n  Lord Hor1e;y's case, supra, 
it would seem to have been considered a question for ihe trial court 
alone, and not subject to review on error or appeal; but w thout deeming 
it necessary in  this case to go so fa r  as that, we have no hesitation in 
saying that the finding of the court below is at least to ha ye the effect of 
the verdict of a jury upon a question of fact, and should n3t be disturbed 

, unless the error is manifest." The objection, therefore, i3 overruled. 
Again, on the trial, one of the prosecutor's witnesses haS testified that 

McGehee, at  the preliminary trial in Henderson, had mad(, the statement 
and sworn to i t  that he, McGehee, had been in  the front of the store that 
was broken into, and counsel for appellant requested the ccurt to instruct 
the jury that the statement made by McGehee could not b~ considered as 
against Maynard. The court gave the instruction with the qualification 
"unless the circumstances go to show that they were togeth(?r that night." 



N. C.] FALL TERM, 1922. 659 

This statement of the witness, as i t  appears in the record, is so indefi- 
nite, giving neither time nor circumstance, that the statement itself, and 
anything that concerns it, might well be disregarded-but conceding that 
the statement referred to such time as would make it a pertinent cir- 
cumstance, the entire evidence tended to show that the parties, McGehee 
and Maynard, were together that night, seen at different places, and 
evidently engaged in a common purpose in which Maynard appeared to 
be a leader, and McGehee running the car they were using, his own car. 
The car that had been at  the store was very well identified by the pecu- 
liarity of the marks made by two of its wheels on the ground. I t  was 
tracked into the Perry plantation, and in the early forenoon after the 
robbery, coming out of the Perry plantation, at  a point where it had 
stalled, and both of the present defendants trying to get it up a hill. 
And this qualification of his Honor, even if technically erroneous, was 
of such slight significance that it could have had no appreciable effect 
on the verdict, and should not be held for reversible error. I n  Powell 
v. R. R., 178 N. C., 243-248, the Court, in reference to some immaterial 
objection, said: "This cause requiring much time and work, has been 
fully and carefully tried with the assistance of competent, alert, and 
diligent counsel on both sides, the determinative issues have been fairly 
decided, and the result of the hearing should not be disturbed unless it 
appears that appellant's defense has been in some way prejudiced." 
And further: "In a well considered opinion by Associate Justice 
Walker, in Brewer v. Ring, 177 N. C., 476, i t  was said, 'Courts do not 
lightly grant reversals or set aside verdicts on grounds which show the 
alleged error to be harmless, or where the appellant could have sustained 
no injury from it. There should be something like a practical treatment 
of a motion to reverse, and it should not be granted except to subserve 
the ends of substantial justice,' citing Hilliard on New Trials (2 ed.), 
secs. 1-7." 

On careful consideration, we are of opinion that no reversible error 
appears in  the record, and the judgment of the trial court is affirmed. 

No error. 
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STATE v. WILLIAM JENKS. 

(Filed 11 October, 1922.) 

Appeal and Error--Improper Remarks of Gounsel--Jwy-Absence of 
Defendant's Witnesses-Objections and Exceptions-Prayers for In- 
struction-Evidence-Nonsuit-Trials. 

Where there is evidence that the defendant and others were present, 
participating in the operation of a still, evidently being in use at  the 
time and extensively in the manufacture of liquor, who had left to avoid 
arrest; and conflicting evidence whether or not it was the defendant who 
was seen to help another put the cap on the still, there was sufficient to 
sustain a verdict of guilty, without the necessity of proving this single 
fact as to the cap; and the remarks of the solicitor to the jury comment- 
ing upon the absence of defendant's witness to prove that he did not 
help with the cap, is regarded as harmless, and upon an immaterial point, 
especially as the defendant's attorney permitted the soicitor's remarks 
to go unchallenged at the time, and did not offer spe5al prayers for 
instruction thereon. 

APPEAL by defendant from Devin, J., at July Term, 3 922, of WAKE. 
The defendant was indicted jointly with Wilson W,~goner,  Luther 

Clark, Ed. Marshall, and one Bowling for the illicit distilling of whiskey 
and aiding therein. H e  was convicted, sentenced, and appealed. 

A ttorney-General Manning and Assistant A ttorne y-General Nash for 
the State. 

Armistead Jones & Son for defendant. 

CLARK, C. J. The evidence of the State showed that ~m 4 February, 
1922, the officers, Sears and Howard, found a distilleq plant being 
operated in Wake County by the defendant Jenks, Wilson Wagoner, 
Luther Clark, Ed. Marshall, and one Bowling. The still was on the 
furnace, and nearby were large boxes containing beer ready for distilla- 
tion. Ed. Marshall testified that the defendant Jenks and Bowling put 
the cap on the still. From appearances about the still, there had been 
much whiskey made there before. At the time Sears and Howard came 
up the cap had been put on the still and the still was running. 

Upon the evidence i t  does not seem that it was material whether the 
defendant Jenks put the cap on the still if, as the uncontradicted evi- 
dence shows, that the defendants and others named were :it the still and 
i t  was running when the officers went up to it. Sears test died that when 
he and Howard went up to the still there were five men there: "Jenks, 
the defendant, Wilson Wagoner, Luther Clark, Marshall, and another 
man we did not recognize. All were white men. The still was located 
about a mile from Jenks' house." 
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H e  further said: "I got in  24 steps of those parties, and they left 
the still as we went on up. I found the still and the copper was in  the 
furnace and i t  was running. I did not see any whiskey; I did not know 
but they said the worm was on. I saw two stands of beer ; there was one 
barrel and a box something like two-thirds full. One of the boxes was 
six or seven feet long, and something like four or five feet wide, and the 
other, three or four feet square. They would average something like 
two and a half feet deep. There was beer in one of the boxes. I did 
not see any of the parties named at work at the still. As I went up to 
the still there was a gun between us and Mr. Jenks, and as Mr. Jenks 
started off he walked back and picked up the gun and he went about 
thirty or fifty yards. I t  was a shotgun. I did not go to where Jenks 
stopped. I did not have any conversation with him, or the others, 
except Marshall, that night. From the appearance around the still 
there had been a whole lot of whiskey made there. There was a little 
ditch leading to the branch and i t  was full of slops, and all the stands 
had been filled. I could not tell how much had been run out that way, 
and the space was as long as from here to the back of the court room, 
and it was in a little trench place." After giving other details, he said: 
"I saw these men when we got within 24 steps of the still. When we got 
that near Jenks started off and went back and got his gun. H e  made 
no effort to run, but walked off to the branch. H e  did not undertake to 
use the gun.". 

Ed. Marshall testified for the State to the same state of facts. H e  
said: "Bowling and Jenks put the cap on. I t  was copper. Jenks sat 
down on the keg. H e  put his gun by the side of a pine. The cap had 
been on three or four minutes before Sears and Howard came up." 

On cross-examination he stated that he had never seen any one a t  
work there at the still except Bowling and defendant Jenks; that Clark, 
Wagoner, and Bowling were filling up the still. Jenks helped; he took 
hold of i t  and set it down. Bowling took up the sack and set i t  down on 
a keg. Bowling took up the cap and Jenks took hold of i t  and put i t  
down in there. I t  took about 4 or 5 minutes to do this. I don't know 
that Bowling was in charge of the operation. H e  was helping fill up 
the still with beer. 

There was other evidence in corroboration for the State. The defend- 
ant put on no evidence. 

The defendant in  this Court put his argument chiefly upon the follow- 
ing statement by the solicitor. The solicitor in  the course of his argu- 
ment said: "The defendant could have had other witnesses who were 
testified to have been present a t  the still, who could have been put on the 
stand to prove that he did not put the cap on the still. They are here 
in the courthouse to prove that he did not put the cap on the still (men- 
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tioning the names of the defendant's witnesses), who were testified to 
have been present at the still, but whom he did not put on the stand 
to prove that he did not put the cap on the still." 

I t  appears in the record that Wilson Wagoner and Luther Clark had 
been disposed of at  March Term, 1922, and that the defendant Norman 
Bowling had never been taken. I t  also appears thal; the defendant 
Ed. Marshall testified on this trial. 

I t  would seem from the statement of the judge that these witnesses 
named by the solicitor were present in  the court room. I t  is a reason- 
able inference, and there was no finding asked or made which defendant's 
able counsel would have done, had they not been present. We cannot 
presume that they were not for the presumption is of the correctness 
of the proceedings below. 

There can be no presumption that the solicitor untruthfully stated 
that the witnesses, whose names he mentioned, were not in  the court 
room, or that the judge was a party to such statement, if untrue, by 
refusing to make him correct it. 

But even if they were not present, of which there is r o  proof or find- 
ing, i t  would have been harmless error, for in  view of the testimony in  
this case it was immaterial whether the defendant pu ;  the cap on or 
not, or, indeed, whether the cap was on. 

I n  S. v. Blaclcwell, 180 N. C., 733, where the defendant was arrested, 
as here, at an obscure place suitable for making rnhiske.~, the still being 
complete except for the cap and worm, which would not be needed in 
a week (the meal, however, being reduced to beer), Allen, J., said that 
though the defendant had not produced any completed product, and the 
cap and worm were not present, there was evidence, as in this case, that 
the still had been used before and this was sufficient evidence to justify 
the conviction. 

I n  this case the evidence was that the still was in operation; that 
much whiskey had been manufactured there; that thici defendant mas 
caught there with the other men charged in the indictment, and that he 
and all of them left immediately when the officers appeared. 

I n  S. v. Jones, 77 N. C., 520, i t  was held no error that the solicitor 
commented on the failure of the defendant to examine o 1e Whitley, who 
had been sworn as a witness. I n  157. v. Johnston, 88  N .  C., 623, the Court 
held that it was not reversible error that the solicitor In his argument 
said: "If the defendant did not make the tracks, who did? I f  the 
defendant did not make them, if they were made by another, the defend- 
ant ought to show it." 

I n  8. v. Kiger, 115 N. C., 746, where the defendant, as in  this case, 
introduced no testimony, the counsel for the prosecution, addressing the 
jury, said the defendant had called ten witnesses and had them present 
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himself, but that he had failed to show by any witness where he was that 
night. Again he said, addressing the defendant himself: "Your 
brother, Jack Kiger, knows whether you brought that brandy to his 
house; he is here in the court room. Why, if you did not carry i t  there 
and conceal it, did you not show it by him?" The Court held that this 
was not grounds for a new trial. 

I n  8. v. Cosfner, 127 N .  C., 566, the solicitor commented on the fact 
that the defendant had able counsel and had not brought a witness to 
show or explain where he spent that night. The Court held that on the 
facts of that case such comment was not out of place. I n  8. v .  Goode, 
132 N. C., at  p. 984, the Court held that the solicitor's remarks were 
improper solely because he stated that the unexamined witness had been 
subpsnaed, and there was proof to the contrary. I n  this case, however, 
there lvas no such statement. 

The other exceptions do not require discussion. The verdict of the 
jury was in accordance with the evidence (which was uncontradicted) 
and the lam. 8. v. Perry, 179 N. C., 718; S. v. Blackwell, 180 N. C., 
733. 

No error. 

STATE v. LEE FULCHER. 

(Filed 18 October, 1922.) 

1. Criminal Law-EvidencsNonsuitStatutes. 
Where the State's evidence and that of the defendant is substantially 

to the same effect, in an action for an assault, and tends only to exculpate 
the defendant, his motion as of nonsuit after all the evidence has been 
introduced, considering it as a whole, should be sustained. C. S., 4643. 

2. Same--AssaultParent and Child-Right of Parent to Protect His 
Child. 

The father may shield his child from the assault of another to the extent 
necessary for the purpose without himself being guilty of an assault; and 
where he has done so, without the use of excessive force, as appears from 
all the evidence in the case, his motion as of nonsuit at  the close of his 
evidence should be granted. C. S., 4643. 

WALKER and ADAMS, JJ., dissent. 

, ~ P P E A L  by defendant from Cranmar, J., at March Term, 1922, of 
CARTERET. 

Criminal prosecution, charging the defendant with an assault on one 
Malissa Sharp. 

From an adverse verdict and judgment of six months on the roads, the 
defendant appealed. 
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Attmey-General Manning and Assistant Attorney-General Nash for 
the State. 

Charles L. Abernethy and Julius F. Duncan for defendant. 

STACY, J. Malissa Sharp and her husband, Ed. Sharp, were tenants 
of the defendant, living on his farm;  and in the same hmse  the defend- 
ant's mother occupied a room on the second floor. I t  was the habit of 
the defendant's boy, a child about four years old, to visit his grand- 
mother, and the boy soon became a source of annoyance to Malissa. 

On 19 October, 1921, the defendant went over to get his horse and 
buggy, which he kept in his mother's lot; his boy came down to the barn 
and the defendant put the child in the buggy while he w , ~  taking off the 
wheels to grease them. Fulcher called to his mother and asked her to 
bring him his oil can, which she did. About this time Malissa Sharp 
came down to the barn, where the defendant, his mother, and child were. 
She told the defendant that his boy "had been messing with her," and if 
he didn't keep him away from there she was going to whip the little 
"slick-headed" urchin. Whereupon, the defendant replied : "Now, 
Malissa, there's no use talking that way; I dare you to put your hands 
on him." Malissa said, "I don't take a dare," and further, according 
to her own evidence: "I had the tobacco stick in my right hand, and 
Fulcher grabbed hold of my two wrists; I jerked away from him; went 
in  the house and got my gun; when I came out of th?  house Fulcher 
was running down the road, away from the house." The defendant's 
version of the matter was as follows: "Malissa Sharp came down to 
the lot and said, 'Lee, what are you going to do with that slick-headed 
boy of yours? I f  you don't keep him away from here, I'm going to 
beat him.' I said, 'Now, Malissa, there's no use talking that way; I 
dare you to put your hands on him.' She said, 'I don't take a dare from 
nobody,' and grabbing up a tobacco stick, she made towards the boy, 
and I grabbed her hands and wrung the stick out of them; then she 
turned around and ran to the house, saying she was going to get her gun; 
then I got out of there and ran down the road." 

The defendant met Ed. Sharp some distance away a n l  told him to go 
and take care of his wife. This was all that happened. No harm was 
done. Malissa herself testified: "Didn't hurt me; made marks of his 
hands on my wrists when he took hold of me. -These marks were 
bruises." The State offered other evidence tending tc~ show that her 
wrists were "not bruised or cut," but only stained with grease. 

From the foregoing, i t  will be noted Malissa Sharp does not say, in  
so many words, that she started towards the boy with the stick in her 
hand, while the defendant says that she did. This is the single point of 
difference in  their testimony, if, indeed, i t  be material on the present 
record. There is no denial of the fact itself, and we think that such is 
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but the natural interpretation and construction to be placed on the testi- 
mony of the prosecutrix. No other conclusion seems to be permissible 
from all the evidence, and the second motion for judgment as of nonsuit 
is to be considered in the light of the whole case. The record is free 
from any conflict of evidence on this point, and, in considering the 
motion at  the close of the entire evidence, the defendant's testimony, 
where not in conflict with that of the prosecution, may be used to 
explain or to make clear what has been offered by the State. This was 
the purpose of the Legislature in providing that such motion might be 
renewed at the conclusion of all the evidence. 

The case was not settled by the judge, and i t  is possible that some of 
the evidence does not appear in the statement of case on appeal; but, 
upon the instant record, we are disposed to grant the defendant's motion 
for judgment as of nonsuit. Fulcher had a right to shield his boy from 
harm, and i t  does not appear that he used any excessive force. S. v. 
Harrell, 107 N. C., 947. On the contrary, the prosecuting witness seems 
to have been the aggressor, from the beginning to the end, and she 
apparently provoked all that took place. Indeed, such is the irresistible 
conclusion to be drawn from the State's evidence. 

I t  is true that in a case of this kind, where the defendant has the 
burden of exculpation, it is often very difficult to determine just what 
evidence will warrant the judge in taking the case from the jury. I n  
many instances, perhaps, it will call for careful discrimination. 8. v. 
Bridqers, 172 N. C., 882. 

The motion we are now considering was made under C. S., 4643, a 
statute which serves, and was intended to serve, the same purpose in 
criminal prosecutions as is accomplished by C. S., 567, in civil actions. 
Originally, under this latter section, in cases to which it was applicable, 
there was considerable doubt as to whether a plea of contributory negli- 
g e n c e t h e  burden of such issue being on the defendant-could be taken 
advantage of on a motion to nonsuit, but it is now well settled that such 
may be done when the contributory negligence of the plaintiff is estab- 
lished by his own evidence, as he thus proves himself out of court. 
Wright v. R. R., 155 N. C., 329; Home v. R. R., 170 N. C., 660, and 
cases there cited. 

For like reason, and in recognition of the avowed purpose of the 
statute applicable to criminal cases, we are of opinion that where a com- 
plete defense is established by the State's evidence, a defendant should 
be allowed to avail himself of such defense on a motion for judgment 
as of nonsuit. See S. v. Johmson, ante, 637. 

I n  the instant case and on the present record we think the action 
should have been dismissed. 

Reversed. 

WALKER and ADAMS, JJ., dissent. 
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STATE v. 0. G. THOMAS. 

(Filed 25 October, 1922.) 

Appeal and Error-CaseSet t lement  by Judge-Mistakedertiorari. 
The case on appeal, as settled by the trial judge, imports verity, and 

must be accepted as absolutely true in the Supreme Court on appeal ; and 
unless it is made to properly appear by the judge's own statement that he 
will correct the record as to matters relied on by the niovant, a motion 
for writ of certiorari will not be granted; the averment d the movant's 
belief that the judge will supply the omission if afforded an opportunity 
is insufficient. 

THE defendant was convicted of a felony and files his petition for 
certiorari to correct the case on appeal. 

J. J. Parker for petitioner. 
Attmney-General Manning and Assistant Attorney-Goneral Nash for 

the State. 

ADAMS, J. At the January Term, 1922, of the Superior Court of 
Cabarrus County, the defendant was convicted of murder in the second 
degree, and from the judgment pronounced he appealed to the Supreme 
Court. His  appeal in apt time was docketed at  the spring term, but as 
the case on appeal had not then been settled, a certiorari was granted on 
motion of the defendant, after which the case on appea was settled by 
the trial judge, and in due time was certified and filed in the office of 
the clerk of this Court. 

The defendant now files his petition for a second writ of certiorari, on 
the alleged ground that the case on appeal does not tori-ectly and truly 
set forth certain things which occurred on the trial and omits matters 
which are important for the defense. To set out in detad the particular 
matters referred to in the petition would serve no usef 11 purpose. I n  
his petition the defendant alleges that he "has reason to believe, and 
does believe, that said omissions and misstatements were made by reason 
of mistake or inadvertence on the part of Judge Ray, and that he will 
supply the omissions and correct the misstatements if the court will 
direct to him a writ of certiorari empowering and directing him to 
certify to this Court the truth with regard to the said matters." I n  the 
defendant's brief his counsel say, "We feel that an application to him 
[the trial judge] by us for a letter [suggesting that the case on appeal 
should be amended] would be worse than futile." So far  as the record 
shows the judge who tried the case has not indicated his readiness to 
change his statement of the case on appeal. Nor has he been asked to 
do so. The defendant requests us to hold that the case on appeal is 
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incorrect notwithstanding the judge's certificate that i t  is correct. Such 
procedure would lead to interminable perplexity. I n  a number of cases 
it has been held that the settlement by the trial judge of a case on appeal 
to the Supreme Court imports verity and must be accepted as absolutely 
true, and that a certiorari will not be granted requiring him to make up 
a new case or to insert matters alleged to have been omitted. 8. v. Gay, 
94 N. C., 822; 8. v. Gooch, ibid., 982; 8. v. Journigan, 120 N.  C., 568; 
Cameron v. Power' Co., 137 N.  C., 101; Slocumb v. Construction Co., 
142 N.  C., 349; S. v. Faulkner, 175 N.  C., 788. I n  Barber v. Justice, 
138 N.  C., 21, the Chief Justice said: "It is only when the judge has 
settled the case, in  the exercise of his proper jurisdiction, that upon 
affidavit of error therein and a letter from the judge that he will correct 
i t  if given the opportunity, the Court will give him such opportunity. 
Such letter from the judge is required, not as a courtesy to him, nor 
as an acknowledgment of any inherent discretion in  him, but because it 
would usually be doing a vain thing, and most often would result in 
needless delay, to grant a certiorari to give the judge opportunity to 
correct a case, already certified by him as correct, unless counsel have 
had the diligence to procure a letter from the judge that he wishes to 
make the correction." For these reasons the petition is denied. 

Petition denied. 

STATE v. E. F. MALLARD. 

(Filed 25 October, 1922.) 

Indictment - Motion to Quash-Jurors-Belection--&uaMcation-8t~ 
utes, Directory-4rand Jury. 

The board of county commissioners, in drawing the names for the grand 
jury, placed the scrolls with the names of the qualified jurors separately 
in envelopes, as to each precinct, with the name of the precinct marked 
on each envelope, and proceeded to draw the jurors apportioned to each 
precinct from the scrolls of names of the jurors therefrom, placed in box 
No. 1, and drawn by a child under ten years of age, with the purpose and 
effect of thus drawing from each and every of the precincts of the county 
its proportionate number of qualified jurors. In other respects the direc- 
tions of the statute, C. S., 2212, 2213, 2214, were complied with, and this 
having been done in good faith, and without the opportunity for fraud: 
Held, these statutes being directory upon the matter excepted to, except 
as to the qualification required of jurors, the irregularity complained of 
did not invalidate the indictment of the defendant in this case, and his 
motion to quash it for irregularity was properly denied. The importance 
of conforming to the directory provisions of these statutes emphasized by 
WALKEB, J. 
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APPEAL by defendant from Cranmer, J., at April 'Term, 1922, of 
BRUNSWICK. 

A ttorney-General Manning and Assistant Attorney-Gtneral Nash for 
the State. 

McLean, Varser, McLean & Stacy, associate counsel for State. 
Rountree d Carr and John D. Bellamy & Son for de,fendant. 

WALKER, J. The defendant was indicted in  the court below for will- 
fully, fraudulently, and corruptly embezzling and converting to his own 
use certain money, checks, notes, bonds, mortgages, and other valuable 
papers and securities, to the amount of $101,000, belonging to the Citi- 
zens Bank of Shallotte, in Brunswick County. 

The defendant was convicted of the embezzlement at  the April Term, 
1922, of Brunswick County Superior Court, and from the sentence of five 
years in the State's Prison appealed to this Court. There is only one 
point presented in  the appeal. The defendant at  the proper time, before 
pleading to the bill of indictment, entered a plea in  abatement on the 
ground that the bill of indictment was found by an illegally constituted 
grand jury. I t  seems from the evidence that in  Brunswick County, 
certainly since 1906, the jurors of the various Superior Courts have been 
chosen in the following way: At the time for the reviflion of the jury 
list, at  the proper biennial period, the board of commissic~ners revised the 
same in the manner provided by the statute, C. S., 2312. They also 
caused the names of the jury list to be copied on small scrolls of paper 
of equal size and put in a box procured for that purpose, having two 
divisions, marked Nos. 1 and 2. Instead, however, of putting all these 
scrolls loosely and indiscriminately in box No. 1, they divided the same 
according to- the residence of the taxpayers in the tcwnships of the 
county. The scrolls of residents of a particular township were enclosed 
in  a large envelope, which was sealed. I n  this way the names of all 
jurors belonging to a particular township were placed in an envelope 
marked with the township's name, and then the envelopes were p,laced 
in box No. 1. When the time came on to draw jurors for a term of the 
Superior Court, the board of county commissioners, having assigned to 
each township, according to its population, a proper and just proportion 
of the jurors so to be drawn, took from box No. 1 the envelopes con- 
taining the scrolls of the taxpayers for a particular twvnship, emptied 
the same in a hat and had a child, under ten years of age, to draw from 
it the number of jurors assigned to that township. They continued this 
process, thus distributing the jurors throughout the whole county in 
proportion to the population of the various townships. The names not 
drawn, but left in  each envelope, were again enclosed jn that envelope 
and returned to box No. 1, while the names of the jurors drawn were 
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put in  box No. 2, in  accordance with the statute. This had been the 
custom, as above stated, in Brunswick County for many years, and there 
was no corruption or bad faith in thus drawing the jury, but i t  was all 
done with a good motive, if not the best of motives, the purpose being to 
distribute the jurors equally among the several townships or portions 
of the county. The grand jury in question, which found the bill, was 
drawn by .a child under ten years of age from a hat, as above described. 

I t  seems to have been quite definitely decided by the court, in several 
cases, that the irregular action of the board of county commissioners, 
where there is no fraud or corruption, and no opportu~i ty  for fraud, on 
the part of the person interested, in drawing a jury not in strict accord- 
ance with the statute, does not invalidate the array. 

I n  S. v. Martin, 82 N .  C., 672, the commissioners refused to put on 
the list of jurors names which were drawn because they thought too 
many were drawn from one section of the county, and, wishing to equalize 
the number among the different townships, they were put back in the 
box and others drawn in  their stead. More was done, and of a more 
serious character. than was done here. The Court refused to allow the 
challenge of defendant's counsel to the array in that case. I t  appears 
to us that what the commissioners did in  8. v. Martin, supra, departed 
further from the letter of the law and its substance or spirit than what 
was done by the commissioners of Brunswick in this particular case. 
There the commissioners, after drawing the scrolls, and knowing the 
names thereon, refused to put them on the jury list of their own accord. 
Here, however, the names already separated, or segregated, according to 
townships, were drawn by a child under ten years of age from a hat 
after they had been mixed up indiscriminately, and only that number 
drawn and put on the list to which the township, as the commissioners 
verily believed, was entitled according to its proportion of population. 
There could, therefore;be no opportunity or chance for fraud. The 
general effect of the act of the commissioners was to distribute the jurors 
to each of the townships throughout the county. 

I n  M o w e  v. Guano Co., 130 N.  C., 229, Stanley, one of the commis- 
sioners, objected to a number of names in Shallotte Township, and 
those names were discarded and returned to box No. 1. Sheriff Walker 
also objected to several from Town Creek Township. When the name 
of Monroe Hickman was drawn, some one said, "He is  right there among 
the rest," meaning that he was drawn from the same community, or 
neighborhood, as others whose names had been drawn. Commissioner 
Stanley, hovever, replied, "I want him," and his name was placed on the 
list. Stanley's own son was selected, he, the father, having stated that 
his son was so anxious to come to Southport that he had better be taken. 
The challenge to the array was allowed in that case. 



670 I N  T H E  SUPREME COURT. [I84 

I n  Boyer v .  Teague, 106 N.  C., 576, the defendant Teague was sheriff 
of the county and a party to the particular action. There was no actual 
or intentional fraud, but the challenge to the array was allowed because 
the commissioners permitted Teague to participate in the drawing. I n  
each of these cases, though, there was no actual fraud established by 
proof, yet the action of the commissioners was such as to open the door 
to fraud, and for that reason the challenge to the array was allowed, and 
properly so, as the personnel of the jury was made to depend, to some 
extent, at  least, upon the will, or conduct, of an interested party. 

S.  v. Perry ( H a t t m ) ,  122 N.  C., 1018, mas to this c'ffect: "It has 
always been held that the regulations in The Code, secs. 1722 and 1728 
(now C. S., 2312 to 2319, inclusive) are directory only to the board of 
county commissioners, and while they should be observed, the failure to 
do so did not vitiate the venire in the absence of bad faith or corruption 
on the part of the county commissioners." All of the previous cases 
seem to have been cited in  that case. 

I n  S. v. D i x m ,  131 N .  C., 808, i t  appears that, at ,he time of the 
revision of the tax list in June, 1901, the commissioner!3 added no new 
names to the jury list, but had purgcd the box by taking out the names 
of those who had not paid their taxes. This, though ,in irregularity, 
mas held by the court not to be sufficient ground for challenge to the 
array, citing S. v. Perry, supra, and other decisions, and then proceeded: 
('These cases are not overruled in Jfoore v. Guuno Co., 130 N.  C., 229, 
which merely holds that the conduct of the county commissioners in that 
case went beyond mere irregularity, and involved a matter so serious in 
its nature as to invalidate the panel drawn in such a manner." 

I n  S. v. Daniels, 134 N.  C., 641, the Court again reaffirms the prin- 
ciples set forth in  the older cases. There the county commissioners 
failed to make the prepayment of taxes a qualification for persons on the 
jury list. Again the Court in that case distinguishes Moore v. Guano 
Co., supra. 

I n  S. v. Teachey, 138 N .  C., 587, the board of commi3sioners revised 
the jury list at  a time not fixed by the statute, and included in i t  names 
of persons otherwise qualified, but which did not appear upon the tax 
list. . I t  was held that this was a sound objection to the panel. 

I n  8. v.  Banner, 149 N.  C., at  p. 521, the objection was that three 
years had elapsed without a revision of the jury list by the board of 
commissioners. I t  was held that this did not avoid the panel. There 
was a challenge to the array in  Lanier v. Greenville, 174 N. C., 311, and 
the challenge was overruled, though the irregularities in  that case were 
apparently much greater than they are in this. The sukject is referred 
to again in S. v .  Wood, 175 N .  C., 819. 



N. C.] FALL TERM, 1922. 671 

I t  is admitted by the State in this case that the defendant is entitled 
to have the bill of indictment found by a grand jury, the individual 
members of which are legally qualified to act as grand jurors. S. v. 
Baldwin, 80 N .  C., 390; S.  v. Smith, ibid., 410; S.  v. Watsm, 86 N .  C., 
624; 8 .  v. Sharp, 110 N .  C., 604; S. v. Paramore, 146 N.  C., 604. I n  
this instance, however, there is not the slightest attack upon the compe- 
tency of any individual upon the grand jury to serve as a grand juror. 
It is admitted, and so found by the court, that there was no fraud or 
collusion in the selection of this particular grand jury. There was a 
mere irregularity, which in  itself was intended to promote justice and 
to prevent fraud and collusion. I n  every case cited above, from S. v. 
Seaborn, 15 N .  C., 305, to S.  v. Perry, supm, such irregularities have 
been held not a ground of challenge to the array, the statute being 
directory in those matters not concerning the essence of the jury's con- 
stitution. 

The State has requested us, in a supplemental brief, to still further 
consider and review the authorities upon this important question, and 
we will now proceed to do so, at  the risk, perhaps, of sl'ight repetition, 
but the case is of sufficient moment to justify it, and especially so as 
there have been expressions used in some of the cases heretofore decided 
which seem to be misleading and are apt to produce confusion. 

The court found the following facts : 
1. That there was no corruption nor bad faith in drawing the jury. 
2. That the jury list was revised each two years, as required by 

statute. 
3. That the grand jury which found the bill was drawn by a child 

under ten years of age, and from the jury list so constituted and as 
contained in the several envelopes. 

4. That the jury was apparently drawn from the several townships 
proportioned according to population, as disclosed by the evidence and 
cross-examination of John Jenrette, chairman of the board of commis- 
sioners. 

C. S., 2212, provides, as to the manner for the selection of those from 
whom the jurors shall be drawn, that three qualifications shall be neces- 
sary: (1) taxpaying citizens; (2) those of good moral character; (3)  
persons of sufficient intelligence. All of these qualifications existed in 
this case, according to the testimony of the witness Jenrett and the 
findings of fact. 

Section 2313 provides as follows: "The commissioners at  their regu- 
lar meeting on the first Monday in  July in  the year nineteen hundred 
and five, and every two years thereafter, shall cause the names of their 
jury list to be copied on small scrolls of paper of equal size and put into 
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a box procured for that purpose, which must have two d:ivisions marked 
No. 1 and No. 2, respectively, and two locks, the key of one to be kept 
by the sheriff of the county, and the other by the chairman of the board 
of commissioners, and the box by the clerk of the board. 

I n  the present instance two boxes, marked No. 1 and N'o. 2, were used, 
and there was a proper observance of the statute with reference to these 
boxes. The statute does not, in  terms, prevent or prohibit the name 
of the township from being written on the slip containi.ig the name of 
the juror, and this is the practice in most counties for the evident pur- 
pose of showing the residence to the process officer in summoning the 
jury. I n  this case, the only variation from the custom was that all the 
names from a particular township were put in one envelope and the 
township name written on the outside of the envelope. I t  is admitted, 
as well as found by the court, that all of this was done in good faith, and 
was without corruption or bad motive. 

The State contends that there is nothing in section 2314 which pro- 
hibits this method or requires the drawing of the jury ta be done other- 
wise. That this section, in other respects, was scrupulously complied 
with, and the jury drawn out of box marked No. 1, an6 in addition to 
the regulations of the statute, the commissioners added the precaution 
of drawing the jury from the townships proportionately. That even 
if this case presented a violation of the provisions of the statute with 
reference to drawing the jury, which are merely directory, and such 
violation was done in good faith, no reversible error could be declared. 
That there is no material violation of the statute in  the present case, but 
even if there was, it could not invalidate the venire in  the absence of 
bad faith or corruption. These are some of the contentions of the State. 

The Court, in S. v. Banner, 149 N. C., 519, when ] ~ a $ s i n ~  upon a 
similar motion in a capital case, used this language: "Besides the 
regulations contained in sections 1722-1728 of The Code (then Rev., 
secs. 1957-1960, now C. S., secs. 2312-2314), relative to the revision of the 
jury list, are directory only, and while they should be observed, the 
failure to do so does not vitiate the venire, in the absence of bad faith 
or corruption on the part of the county commissioners S. v. Dixon, 
131 N.  C., 810; S. v. Perry, 122 N.  C., 1021; S. v. Daniels, 134 N.  C., 
641. S. v. Teachey, 138 N.  C., 591, cited by the defendant, holds that 
the jury list may be revised at  dates other than those :lpecified in the 
statute, and if properly done at  such times, the list will be sustained. 
The Court, in the Teachey case, supra, quotes from the opinion of 
Justice Cmnor,  in S.  v. Daniels, 134 N. C., 648, as follows: '(It has 
been held from the earliest period of our judicial history that the provi- 
sions of these statutes are directory and not mandatory." 
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I n  the case of Moore v. Guano Co., 130 N .  C., 229, cited by the defend- 
ant, the Court was of the opinion that the method of allowing commis- 
sioners to throw out such names as were drawn by the child under ten 
years, in any given community, and put in the son of one of the commis- 
sioners and to take another juror, because one of the commissioners said, 
'(I want him," and such .other unseemly and unwarranted rejection of 
those drawn, was not evidence of good faith, but was essentially and 
morally wrong. And, therefore, the State contends that Moore v. Guano 
Co., supra, cannot be a controlling authority in this case. 

I n  S. c. Hemley ,  94 N. C., 1021, the Court held that the regulation 
with reference to rerising and correcting the jury list, and placing the 
names in the box and not keeping the boxes locked and safely protected, 
were highly important, but only directory and not mandatory, and used 
this significant language: "It is only strictly necessary that the person 
summoned to be a juror shall be eligible as such in other material 
aspects." 

I n  S. v. Potts, 100 N .  C., 457, the commissioners did not label the 
boxes No. 1 and No. 2, as required by the statute, but marked them 
"Jurors drawn and jurors not drawn," respectively, and had only one 
key, which was kept by the register of deeds, and the Court held this 
did not inl-alidate the venire drawn from it, citing S. v. Hensley, supra. 

I n  8. c. Watson, 104 N .  C., 736, the Court, through Shepard, J., 
censured the commissioners severely for disregarding the plain provi- 
sions of the statute, but sustained the venire, and refused the defendant's 
motion to quash, because they were directory only, and relied upon 
Hensley's case, supra. S. v. Martin, 82 N .  C., 672; S .  v. Haywood, 73 
N .  C., 437, which cases hold that in the absence of a corrupt motive the 
failure to strictly observe the lam (now C. S., 2312-2314) does not 
invalidate the venire. 

The drawing of a jury not in strict accordance with directory provi- 
sions of the statute is nevertheless valid if it is otherwise properly done, 
and certainly so if no prejudice appears. Lanier v.  Greeltville, 174 
N. C., 311. 

S. V .  Wilcox, 104 N .  C., 847, held by a divided Court that where the 
county commissioners, while drawing the jurors, laid aside the names of 
several persons who were actually qualified, but were then supposed to 
be nonresidents, and completed the jury list by substituting other quali- 
fied persons, and such action was taken in good faith, i t  did not invali- 
date the venire. This case clearly distinguishes the rule applying to the 
case at  bar from the rule announced in Moore v. Guano Co., supra. 

Our attention is called to the fact that while, of course, the Legislature 
has full power to prescribe the method of selecting juries, and the de- 
fendant has no constitutional right in  any particular method of doing 
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so (8. a. Bri t fa in ,  143 N.  C., 668), several countiefi have different 
methods and different regulations, sanctioned by the Legislature, some 
of which are collected in C. S., 2315. 

This Court has had occasion frequently to consider the question now 
before us. I t  is highly conducive to the fair and impai-tial administra- 
tion of justice that these details of thc statute should be strictly obserred 
and follo~vcd, and any intentional nonobseruance of them is the subject 
of censure, if not of punishment. But it is well settlcd that they are 
only rules and regulations, which are directory, and hare neTer been 
held to be mandatory where the persons summoned are qualified jurors 
in other respects. Bynum, J., in S. c. IIayzi~ood, 73 h'. C., 437, quoted 
with approval in S. v. Daniels, 134 K. C., at p. 649. Ct will be found 
by an examination of the decisions of this Court that the views expressed 
by Justice B y n u m  in the Haywood case, supra, and those in S. v. Daniels, 
supra, have been generally adopted- by this Court. There are seeming 
departures from them in sereral of the cases, but when the opinions of 
the Court are examined in the light of the facts in each particular case, 
it will be found that the discrepancies are more apparent than real. 
X o o r e  u. Guano Co., 130 N .  C., 229, may be well selecied as a leading 
type of one class of such cases. The language of Chief  Justice Furches 
in that case is, at times, \*cry caustic and condemnatoi-y of what mas 
termed the irregular action and conduct of the commissioners of this 
same county in drawing the jury. But even a cursory rxamination of 
that case will disclose the fact that there the commissionws had not only 
disregarded the terms of the statute and srlected a jury in a manner 
virtually forbidden by law, at  the request of interested persons, who 
were present, but had actually dispensed with the use of a boy under 
ten years of age, and the commissioners themselves instead performed 
the function allotted to him, and the irregularities in that case were of 
a substantial character and calculated, if permitted, to withdraw from 
those entitled to the protection of the law in such vital matters affecting 
their rights, liberty, and property, the safeguards so carefully provided 
for their preservation. We cannot concur in all that was said by the 
learned judge who spoke for the Court in  Moore v. G u m o  Co., supra, 
but in the main me do concur with him, and condemn :my and all de- 
partures from the terms of the statute, though we may not hold that 
they are so far  mandatory in character as to require strict conformity to 
them in certain instances. 

I t  is not for the commissioners, or others selected to perform p b l i c  
duties, to substitute for the methods chosen by the Leig~lature those of 
their own as being more desirable and better adapted to accomplish the 
end in view. I t  is sufficient that the law-making body, appointed by 
the Constitution for the purpose, has declared its will and its conception 
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of the best public policy and expediency, and there can be no disagree- 
ment among us as to the positive duty of the comnlissioners to act as, 
and in the manner, the statute requires and directs, and for an inten- 
tional failure to do so they will be "subject to censure if not to punish- 
ment," as said by Judge Bynum in S .  v. Haywood, supra. We wish i t  
distinctly understood that we do not approve or sustain, in this case, 
what the commissioners did in selecting the jury, because they disobeyed 
the law, but we simply hold, as we have for so long a time held Tiith 
substantial consistency, that the provisions of the law disregarded by 
them are directory, and as no harm has come to the defendant, and the 
commissioners acted in good faith and with no wrong motive, we will not 
permit their conduct to have the baneful effect of invalidating the 
indictment, and we add that while we do this in the interest of public 
justice, i t  is with the hope and belief that officers charged with the 
performance of such grave public duties, the neglect of which map entail 
serious consequencesto the public, will hear-and we earnestly hope 
that they will heed-what we have said in respect to their official obliga- 
tions. I t  was asserted before us that this procedure in selecting jurors 
in this county had been one of very long continuance, and this was 
suggested, in a measure, as being in the nature of a justification of it. 
But not so at all. No violation of the law can ever be hallowed, and 
certainly not excused, or even palliated, because i t  is suffered to have 
the merit, or rather the demerit, of age and frequent repetition. But 
not so. as the longer i t  continues the more reprehensible it becomes. ., 
The better view is that the Legislature writes the laws and we should 
obey them as they are thus written ( i ta  lex scripta es t ) .  And thus has 
it been crvstallized into this familiar maxim of the law. 

To sum it up : Our courts have not approved the doctrine as formu- 
lated and adopted, in O'Connell and Others v. The  Queen, 11 Ch. & 
Fin., 15, by the House of Lords, and from which Lord Denman so vigor- 
ously dissented, but the more reasonable one, as stated in Thompson on 
Trials, see. 33, and in People v. Jewett, 3 Wendell, 314, and expressly 
approved by this Court in numerous cases, and especially in 5'. v. Daniels, 
134 N. C., 650, where i t  is said: "The extent to which the authorities 
go is thus set forth in Thompson on Trials, sec. 33: 'Statutes which 
prescribe the manner of selecting by county, town, or other officers, the 
list of persons liable to jury duty from which the panel is drawn, are 
generally treated as directory merely. I t  is hence a general rule that 
irregularities in the discharge of this duty constitute no ground for 
challenging an array. If the jurors who have been selected and drawn 
are individually qualified, that is usually deemed sufficient.' I n  People 
v. Jewett, 3 Wendell, 314, Savage, C. J., says: 'By the act directing the 
mode of selecting grand- jurors, passed in 1827, the duty of making the 
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selection is conferred upon the supervisors of the several counties of 
the State. They are required to select such men on:y as they shall 
know, or have good reason to believe, to be possessed of the necessary 
property qualifications to sit as petit jurors; to be men of approved 
integrity, of fair character, of sound judgment, and well informed. 
Thus the qualifications of the grand jurors are defined by statute, and if 
those selected possessed the required qualifications there can be no objec- 
tion to the array. A grand jury should be selected with a single eye to 
the qualifications pointed out by the statute, without inquiry whether 
the individuals selected do or do not belong to any particular society, 
sect, or denomination, social, benevolent, political, or religious.' The 
learned Chief Just ice further says: 'But if they (the officers) did thus 
err, the array cannot for that reason be challenged. While those who 
are selected are unexceptionable, the fact that others equally unexcep- 
tionable are excluded is no cause of challenge of the array. A challenge 
can be supported only by showing that the persons 13elected are not 
qualified according to the requirements of the statute.':' The right of 
challenge is a right only to object and not to select. 

Although the commissioners acted with the highest and most laudable 
motive-the desire to promote the public interest by securing, in  all 
cases, intelligent and impartial juries-it is yet better, in the adminis- 
tration of the law, and especially of a statute, to follow the method and 
directions prescribed therein, as a departure from them may, as in this 
case, be productive of useless litigation, and for the additional reason 
that i t  is the rule the Legislature has enacted, where i t  had full power 
to adopt i t  as the only one; and, moreover, in this instance, i t  is simple 
and easy to follow. 

We adhere to our former decisions, as we understand tiem, and apply- 
ing them to the facts of this case we must refuse to quash the bill and 
discharge the defendant. 

No error. 

STATE v. R. A. VICKERS. 

(Filed 25 October, 1922.) 

1. Criminal Law-Sentence. 
The sentence of a defendant for a criminal offense does not require the 

fixing of the commencement of the term of the imprisonn~ent, and is com- 
plete if it specifies the kind of punishment to be inflicted and the duration 
thereof. 
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A court having jurisdiction may order the arrest of one already con- 
victed, for the enforcement of its sentence, if the defendant is present at  
the time; and if not present, the court may order a capias to be issued 
by the clerk to bring him before the court for sentence. 

An order for the arrest of a defendant by capias to be issued by the 
clerk of the court, for the enforcement of its sentence, upon the applica- 
tion to him by the sheriff of the county, is not in that respect a suspended 
judgment. 

4. Habeas Corpus--Appeal and Error-Certiorari. 
An appeal to the Supreme Court will not lie from the denial of a peti- 

tion in habeas corpus proceedings, such as were taken in this case, the 
remedy being by application to this Court for a writ of certiorari. 

APPEAL by defendant from Kerr, J., at March Term, 1922, of 
DURHAM. 

Attorney-General Manning and Assistant Attorney-General Nash for 
the State. 

R. 0.  Everatt and J .  R. Patton, Jr., for defendant. 

WALKER, J. This is an appeal from an order of Kerr, J., made a t  
the March Term, 1922, in proceedings for a writ of habeas corpus, by 
which he ordered the defendant into the custody of the sheriff of 
Durham County to serve a sentence of twelve months on the public roads 
af said county, imposed by Horton, J., at the February Term, 1921, of 
the Superior Court. 

I t  is clear that no appeal lies from such an order. The defendant 
should have applied to this Court for a writ of certiorari. S .  v. Yates, 
183 N. C., 753; E x  parte McGown, 139 N .  C., 95. 

The judgment, as entered by Judge Horton, at  February Term, 1921, 
of Durham County Superior Court, was as follows: "The defendant 
zomes into open court and pleads guilty of receiving more than one quart 
(of liquor) within fifteen days. The court then orders that the defend- 
ant be sentenced to twelve months on the roads, with capias to issue a t  
the request of the sheriff of Durham County." The judgmnt was 
sctually entered on 5 March, 1921. On 22 February, 1922, the sheriff 
of Durham County applied to the clerk of ihe Superior Court of that 
county for a capias. The capias on which the defendant was arrested 
was issued by the clerk on 6 March, 1922. The defendant was arrested 
under this capim, and while in the custody of the sheriff, and before 
entering upon the service of his term, the writ of habeas corpus was 
sued out before Judge Kerr. The testimony taken upon the return of 
this writ is contained in the record. 
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I t  is evident, we think, that the form of the judgment as rendered by 
Judge Horton was adopted at  the suggestion of, and for the benefit of 
the defendant. I t  is in no sense a suspended judgment. S. c. Burnette, 
173 N. C., 734, and S. v. Hardin, 183 N .  C., 815. On the contrary, the 
judgment mas a direct one, sentencing him to the public I-oads of Durham 
County for a period of twelve months, the execution of the sentence, 
however, to be delayed until the sheriff asked for a capias. I n  North 
Carolina, and it is so in numerous other jurisdictions, the time at which 
a sentence shall be carried into execution forms no part of the judgment 
of the court. S. v. Cockerham, 24 N. C., 204; S. v. McClure, 61 N. C., 
491; S. v. Cardwell, 95 N.  C., 643; S. 21. Yates,  supra. I n  the latter 
case, many of the decisions from this and other states are cited. This 
Court has been very emphatic and definite upon this question. I n  S. v. 
Cardwell, supra, referring to and adopting the language of Gaston, J., 
in X. v. Cockerham, supra, the Court said: "Upon the defendant ap- 
pearing in court, and his identity not being denied, ind it being ad- 
mitted that the sentence of the court had not been enforced, i t  was 
proper to make the necessary order for carrying the sentence into execu- 
tion. So, in the present case, it was the duty of the judge, not so much 
again to sentence to death, but recognizing as in force the judgment 
before rendered, to direct that it be carried into effect" And in S. v. 
McClure, supra, the Court (by Reade, J.), also citing C'ockerham's case, 
supra, held: When it came to the knowledge of th. court that the 
defendant had not suffered the punishment, it was proper to order 
process of arrest against him, and upon his appearance in court, to 
order the execution of its former judgment. . . . I t  was, therefore, 
error in his Honor to discharge the defendant under ihe idea that the 
process for his rearrest was unauthorized. If there had been no process 
at  all, it would have been proper for the court to order him into custody 
(he being in court) and to order the execution of its judgment. I n  
S. v. Gaskins, 65 N.  C., 320, the defendant contended that the judgment 
was defective and ought not to be executed, as it did not specify with 
sufficient certainty the term of his punishment or co lfinement in the 
State's Prison. But the court rejected the suggestion of counsel, as 
unwarranted by the law, it being quite sufficient that the term be fixed 
by the judge within certain limits. And this seems to be the almost 
universal rule. The Attorney-General, in McClure's case, supra, con- 
tended that one escaping, or at large when he should lot be, is always 
supposed to be in custody, at least constructively, and when actually 
present in  court, it will proceed to judgment, or direct one formerly 
given to be carried out, and for this he cites 2 Hale P. C., 407; 1 Hale, 
566, and Cockerham's case, supra, and his position was sustained by this 
Court. 61 N. C., 492. 
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I t  is stated in 18 Corpus Juris that, as a rule, the duration of im- 
prisonment must be stated clearly and definitely, although it has been 
held that when the period of imprisonment is definitely fixed by statute, 
such period need not be specified in the sentence. As a general rule, the 
time for imprisonment to commence, or to be inflicted, is no part of the 
judgment or sentence proper, and according to the weight of authority, 
in the absence of a statute requiring it, the time when the imprisonment 
is to begin or end need not be specified in the sentence, it being sufficient 
to state merely its duration. 16 R. C. L., p. 1304 (sec. 3079) ; Gaskin's 
case, supra. But we very recently passed upon the question, when i t  
was said that the time fixed for executing a sentence, or for the com- 
mencement of its execution, is not one of its essential elements, and, 
strictly speaking, is not a part of the same at all. The essential portion 
of the sentence is the punishment, including the kind of punishment and 
the amount thereof, without reference to the time when it shall begin 
to be inflicted. The sentence, with reference to the kind of punishment 
and the amount thereof, should, as a rule, be strictly executed. But the 
order of the court, with reference to the time when this shall be done, is 
not so material. Expiration of the time without imprisonment is in no 
sense an execution of the sentence. S. v. Yates, 183 N .  C., 753-758, 
citing cases. And to the same effect is 8 Ruling Case Law, sec. 230, 
where it is stated that a sentence which does not specify any time for the 
imprisonment to commence is not void. The better practice is not to 
fix the commencement of the term, but merely to state its duration and 
the place of confinement, where the statute does not otherwise provide. 
E x  parte Gaford,  25 Nev., 101 (83 A. S. R., 568) Bishop's Xew Cr. 
Proc., 804. 

I t  can hardly be questioned that when the court was informed that 
its judgment had not been enforced, it was not only authorized, but i t  
was its duty to provide for the commitment of the convict in execution of . - 

the sentence. 
I n  December, 1918, the Circuit Court of Appeals of the United States, 

sitting at Richmond, in Burstein v. L7. S., 254 Fed., 955, had before it a 
similar question, and the Court declared that the time when a sentence 
of imprisonment shall commence, although specified in the same entry, 
is properly no part of the sentence, and may be changed by the court at  
a subsequent term, if for any reason execution of the sentence has been 
delayed. I n  our case, Judge Kerr directed that the defendant be com- 
mitted to the custody of the sheriff that he may serve the sentence of 
twelve months imposed by Judge Ilorton. This is more than an order 
remanding him. I t  requires, also, the service of the twelve months upon 
the roads. I n  this point of view, the Burmtein  case, supra, is also 
material. I n  that case, the Court further held, that although the order 
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so recites, we think i t  inaccurate to say that he was nlsentenced, since 
the court made no change in the original sentence, but merely changed 
the previous direction as to the time when imprisonment should begin. 

I n  that case i t  mas also held, in accordance with the authorities, that 
such an order (that is, an order fixing the time at whic3 the sentence ie 
to begin) is not a judicial, but merely a ministerial act, citing 12 Cyc., 
784; 16  C. J., 1304; Holdelz v. Minn, 137 U. S., 483; Scizwab v. Bergren, 
143 LT. S., 442. 

I t  is manifest, then, me think, that if the judge had no authority to 
leave the time at which the cnpins should be issued to the discretion of 
the sheriff, that is no part of the judgment, and so under the circum- 
stances of this case it may be enforced at any time for the full term upon 
an order of the court, as the defendant was in court, or upon the issuing 
of a capias by the clerk of the Superior Court under the direction of the 
judge, if he was not in court. 

I t  would be a mockery of justice if the defendant could, upon such 
slight departure from correct procedure, escape the lawful punishment 
for his crime. 

Appeal dismissed. 

STATE v. 9. G. RRADSHAW 

(Filed 1 November, 1922.) 

Intoxicating Liquor-Spirituous Liquor-Statutes-EvidencePossession 
-Criminal Law. 

Evidence that half a gallon of whiskey, in a fruit jar, and one pint 
thereof, in a bottle. were found concealed in defendant's overcoat, hanging 
in his store, and of his breaking the jug and bottle in the officer's presence. 
and saying, "Damn it, if I can't drink it, I guess you won't get to drink it 
either," is sufficient to sustain a verdict that the defendant was guilty of 
receiving more than one quart of spirituolls liquor at one time, or in a 
single container or package. as prohibited by C. S., 3385. 

APPEAL by defendant from Kerr, J., at the June  Term, 1922, of 
ALAMANCE. 

Criminal prosecution, tried upon an indictment char,;ing the defend- 
ant with receiving more than one quart of spirituous liquors at  one 
time, or in a single package, in violation of C. S., 3385. 

From an adverse verdict and judgment thereon, the defendant ap- 
pealed. 

Attorney-General Manning and Assistant Attorney-General Nash for 
the State. 

N o  counsel for defendant. 
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STACY, J. The  only exception presented for our consideration is the 
one directed to his Honor's refusal to grant  the defendant's motion for 
judgment as of nonsuit. 

I t  appears from the State's e v i d e n c e t h e r e  mas none offered by the 
defendant-that Sheriff Story and his deputy, while searching the 
premises of the defendant on 22 February, 1922, found one pint of corn 
whiskey in  the pocket of a n  overcoat, hanging on the mall of defendant's 
store, and one-half gallon of corn whiskey in  a f ru i t  jar which mas tied 
in  the sleeve of the overcoat. The  defendant admitted that  the orercoat 
belonged to him. The  officers also found in  defendant's store a number 
of f ru i t  jars which had the odor of whiskey about them. Soon after the 
witnesses had found the whiskey and set it  on the counter, the defendant 
broke both vessels, remarking a t  the t ime: "Damn it, if I can't drink 
it, I guess you won't get to drink i t  either." 

This evidence was amply sufficient to warrant  the jury in finding, as 
they did, tha t  the defendant had received more than one quart  of spirit- 
uous liquors a t  one time, or i n  a single container or package, as pro- 
hibited by C. s., 3385. T h e  evidence here is  ful ly as strong as that  in 
the case of S. v. Alston, 183 N. C., 735, d i e r e  a similar conviction was 
sustained. 

N o  error. 

STATE v. J. S. PULLIAM. 

(Filed 1 November, 1922.) 

1. Constitutional Law-Trial by Jury-Criminal Law-Facts Agreed. 
In order for a conviction of a criminal offense, including misdemeanors, 

it  is required by Article I, section 13, of our State Constitution that the 
final sentence be upon n "unanimous verdict of a jury of good and lawful 
men in open court," etc., and the accused cannot be lawfully convicte6 
otherwise, though he has agreed with the solicitor upon the facts in the 
case, under a plea of not guilty, and the judge has found him guilty upon 
the agreed facts, as a matter of law, and imposed a sentence. 

2. SameInferior Courts-Superior Court--Trial de Novo. 
The right to a trial by jury in a criminal action is preserved to the 

accused by the statutory requirement of a trial d e  ?loco in the Superior 
Court on appeal from a court of subordinate jurisdiction. and conrictior, 
in the Superior Court cannot be had unless upon the verdict of the jury. 
in accordance with the provisions of Article I, section 13, of our Constitu- 
tion. Const., Art. I, see. 12. 

3. Same--Appeal and Error. 
While the sentence in this criminal action was unlawfully imposed by 

the Superior Court upon the facts agreed, and the judgment is set aside, 
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the Supreme Court, 011 appeal, passes upon the legal inferences upon 
which it is founded, under the reasons stated in S. v. Wells, 142 N. C., 
596. 

4. Statutes-Sunday-Transaction of Business. 
An act which makes it a crime to expose for sale or selling, or offering 

for sale, on Sunday, any goods, etc., within four miles ~ r f  an incorporated 
city, etc., and in the same sentence, divided by a semic3lon, prohibits the 
keeping open of any store, etc., on Sunday, does not permit the keeping 
open of the store fo r  the sole purpose of running a reslaurant therein on 
Sunday, for the sale of food, etc., though the latter may not be of itself 
unlawful, when conducted in a separate place of business. 

5. Constitutional Law-Statutes-Transaction of Business. 
A statute which prohibits as a criminal offense the exposing of goods, 

merchandise, etc., for sale, and keeping open of a store 011 Sunday, except 
for the sale of drugs, etc., is constitutional and valid. 

APPEAL by defendant from B T O C ~ ,  J., a t  J u l y  Term, 1922, of FORSYTH. 
The defendant was prosecuted in the municipal court of the city of 

Winston-Salem, the charge against him being that  "at and in  the county 
aforesaid, and within the corporate limits of the city of Winston-Salem, 
or within one mile of the corporate limits of the city of Winston-Salem, 
he  did ~lnlamfully and willfully keep his store, shop, f ru i t  stand, ice- 
cream stand, or soft-drink stand open on Sunday, for  t1.e purpose of the 
sale of goods, merchandise, and soft drinks, and did sell coca-cola and 
other soft drinks on Sunday, against the statute in  sucf. cases made and " ,  - 
provided, and against the peace arid dignity of the State, and in  violation 
of the city ordinance." A t  the  tr ial  he  was found guilty by the court, 
without a jury, adjudged to pay a fine of $10 and costs, from which 
judgment he  appealed to the Superior Court, i n  which he was tried upon 
a case agreed upon by the solicitor and the defendant's attorney, wherein 
the following facts a re  stated: "That the defendant's place of business 
is  outside of the corporate limits of the city of Winston-Salem, N. C., 
and within one mile of said corporate limits. Tha t  he ran  and operated, 
and had license to do, a cafe business, serving food and junches; ran and 
operated, and had license to run  and operate, a cigar stand, and sell to- 
bacco products; that  he r an  a soft drink stand and sold coca-cola and 
other soft drinks during the week days. That  on Sunday, 9 July,  1922, 
between 11 and 12 o'clock a. m., the d ~ f e n d a n t  was running his cafe and 
selling food and ice-cream to his guests. That  he was gelling ice-cream 
on the porch in  front  of his cafe or store to any person who chose to buy. 
The store was open and there mere groceries on his counter, and soft 
drinks in  cases exposed to view of his customers. That  said groceries 
and soft drinks were in  the same place in said building on said Sunday 
as on other days of the week, all of said business being in  the same room. 
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There is no proof that he sold or offered to sell on said Sunday anything 
but food and ice-cream to his customers." 

The defendant was convicted in the Superior Court, but without a 
jury, the judge alone passing upon the facts, and adjudging therein that 
he pay a fine of $15 and the costs, from which judgment he appealed. 

Attorney-General Nanning and Assistant Attorney-General Hash for 
the State. 

Raymond G. Parker for defendant. 

WALKER, J. This was a criminal action heard on appeal from the 
municipal court of the city of Winston-Salem, by Brock, J., at the July 
Term, 1922, of the Superior Court of Forsyth County. The warrant 
in the municipal court, upon which the criminal action in that court 
mas founded, charges an offense against chapter 320 of the Public-Local 
Laws of 1919, as amended by chapter 200 of the Public-Local Laws of 
the Extra Session of 1920. The act is commonly known as the "For- 
syth County Sunday-closing law," and was considered by this Court, 
before the amendment of 1920, in S. v. Shoaf, 179 N .  C., 744. The 
original act is C. S., 3957. 

Without waiving expressly or specifically a jury trial, the solicitor 
and the attorney for defendant submitted the question involved herein 
to Judge Brock for his decision upon a case agreed, without either a 
general or special verdict of a jury. 

We have been unable, after a careful search, to find any case in this 
Court which permits a defendant to waive a trial by jury in  a criminal 
action in the Superior Court, but several to the contrary. S .  v. Xtewart, 
89 N. C., 563; S.  v. Holt, 90 N. C., 753; 8. v. Scruggs, 115 N. C., 807; 
S. v. Wells, 142 N .  C., 596. 

Section 13 of ,4rticle I of the Constitution is as follows: "No person 
shall be convicted of any crime but by the unanimous verdict of a jury 
of good and lawful men in open court. The Legislature may, however, 
provide other means of trial for petty misdemeanors with the right of 
appeal." 

The fact that a right of appeal was given where the defendant was 
convicted in the lower court without the intervention of a jury has 
generally been regarded as a sufficient reason, in  support of the validity 
of such trials without a jury in the inferior tribunal, as by appealing 
the defendant secures his right to a jury trial, in the Superior Court, 
and therefore cannot justly complain that he has been deprived of his 
constitutional right. 

The act of the General Assembly, under which the municipal court 
of Winston-Salem was established, expressly provides that ('any person 
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conr~icted in said court shall have the right of appeal to the Superior 
Court of Forsyth County, and upon such appeal the trial in the Superior 
Court shall be de novo." 

The offense here, of course, is a petty misdemeanor, but this Court 
has held that the expression used in the Constitution "with right of 
appeal" confers upon the defendant, when the appeal is taken, the right 
of trial by jury in the Superior Court, as will appear from these cases: 
S. v. Lytle, 138 N.  C., 738;  S. v. Briffuin, 143 N.  C., 668; 8. v. Hymaa, 
164  N.  C., 411; S. v. Tate, 169 N .  C., 373; S.  v. Pnsle:y, 180 K. C., 695. 
See, also, S. v. Rogers, 162 N. C., 656. 

Construing section 1 2  of Article I with section 13, the Court has held 
that on these appeals from subordinate courts having jurisdiction of the 
subject-matter of a criminal action, a bill of iurlictnlent need not be 
sent in the court above against the defendant. When, homerer, a case 
reaches the Superior Court on appeal, it is heard dc novo, as v7e have 
said, and, as a consequence, the right of a jury trial is, secured thereby, 
according to the cases we have just cited. 

Justice Hoke said, in S.  t l .  W ~ l l s ,  142 N .  C., at p. 505 ,  596 :  "While 
we have expressed our opinion on the main question, the right of the 
defendant to enter on the land, because the parties des red to present it, 
2nd in the hope that this opinion will end the controvwsy, we must not 
Le understood as approving the method of procedure b,y which the guilt 
3f the defendant was determined upon in the court below-a trial by a 
judge without the aid of a jury. Two decisions of ihis Court-S. v. 
Stewart, 89 N .  C., 564; 8. v. Holt, 90 N. C., 749-have held that in the 
Superior Court, on indictment originating therein, trials by jury in a 
criminal action could not be waived by the accused. We do not decide 
whether this principle applies in  the present case, but, for the error 
7ointed out, me direct that a new trial be granted, to the end that the 
!acts found by the judge be set aside as insufficient to present the ques- 
tion of defendant's guilt or innocence, and defendant b3 tried i11 accord- 
ance with the law." 

And in  another case (S. v. Holt, 90  N. C., at p. 7El3) involving the 
right of trial by jury, upon facts substantially similar to those appear- 
ing in the present record, Jz~stice Xerrinzon commented at  large upon 
the constitutional right of trial by jury, with special reference to its 
waiver expressly or impliedly by the defendant. We reproduce what 
he said, but not literally, though we will give the substance of it fully, 
as it is stated with great clearness and force, and its strong bearing 
upon the question we now have before us will instantly be seen. H e  
said, among other things, i t  is the province, and the duty, of the courts 
to keep strict watch over and protect fundamental rights, in all matters 
that come before them. Those who administer the law should never 
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forget that decided cases make precedents, precedents oftentimes of little 
moment in  themselves, but which, in  their accumulated power may, in 
some emergency, overturn principle and subvert the rights of many 
people. A distinguished judge and law-writer, in commenting upon the 
great excellence of trial by jury, thus points out the evil to which we 
advert: "So that the liberties of the people cannot but subsist so long 
as this palladium remains sacred and inviolable, not only from all open 
attacks (which none v d l  be so hardy as to make), but also from all 
secret machinations, which mag sap and undermine it by introducing 
new arbitrary methods of trial-by justices of the peace, commissioners 
of the revenue, and courts of conscience. Bnd however convenient these 
may appear at first (as doubtless all arbitrary powers, well executed, are 
the most convenient), yet let i t  be again remembered that delays and 
little inconveniences in the form of justice are the price that all free 
nations must pay for their liberty in more substantial matters; that 
these inroads upon the sacred bulwark of the Nation are fundamentally 
opposite to the spirit of our Constitution, and that, though begun in 
trifles, the precedents may gradually increase and spread, to the utter 
disuse of justice, in questions of the most momentous concern." And 
proceeding, Justice Merrimolt further said : "These obserrations are 
not made so much with reference to this  articular case as for ccunter- 
acting what seems to be a tendency in this State to ignore, sometime in 
matters of moment, trial by jury, in cases where, under the Constitutior, 
a trial must be had in  that way. The case of S. v. Stewart, 89 N .  C., 
563. was like this in its material features. except that in that case a 
trial by jury was expressly waived, and the court was requested to find 
and did find the facts. Cooley on Const. Law., 239; Cancemi v. People, 
18 N. Y., 128. There was not the remotest purpose in  that case, we are 
sure, to infringe the right of trial by jury in a criminal action, but for 
convenience sake, and to save time (because the facts were not disputed), 
the facts of the case were agreed upon by the State and the defendant, 
and submitted to the judge, instead of letting a jury hear the evidence? 
and render a verdict upon the issue, or find a special verdict. I n  our 
judgment this was not only irregular, but wholly without the sanction 
of law. There is no statute that authorizes such procedure, and the 
Constitution forbids it, for i t  declares that no person shall be convicted 
of any crime but by the unanimous verdict of a jury of good and lawfuI 
men in open court. No jury was empaneled to try the issue; and there 
was, consequently, no verdict of a jury, and there was no conviction. 
The judgment of the court had nothing to warrant it, and there was 
nothing upon which it could properly rest. The defendant could not 
consent to a conviction by the court. I t  had no authority to try the 
issue of fact raised by the pleadings. The defendant did not plead 
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guilty; he did not enter the plea of nolo contendere, or submit; he 
pleaded autrefois convict, and a jury must try the issue raised by that 
plea. 8. v. Stewart, supra; S. v. Moss, 47 N. C., 66; I;. Bish. Cr. Pl., 
759, and cases cited; Cancemi v. People, 18 N. Y., 128. The Legisla- 
ture has not provided a means for the trial of cases 1iE.e this, different 
from the ordinary method provided by law. The court erred in passing 
upon the facts agreed upon and submitted to it without the finding of a 
jury, and for such error the judgment must be reversed and the court - " ., - 
must proceed to dispose of the case according to law." 

This Court said, in S. v. Paslezl, 180 N.  C., 695, 696: "The defend- * " 

ant was charged, in a criminal proceeding before a justice of the peace, 
with unlawful trespass upon land; that is, entering thewon after having 
been forbidden to do so. Upon conviction, he appealed to the Superior 
Court, where the case seems to have taken a peculiar course. There 
was negotiation between the parties for a settlement of the controversy, 
but they could not agree as to the final terms, defendant refusing to 
pay the costs. The court affirmed the judgment of the justice of the 
peace as to the costs against the consent of defendant, and without 
allowing him a jury trial, and he thereupon appealed to this Court. 
When an appeal is taken in a criminal action before a justice, of which 
he has jurisdiction, the trial in the upper court is de novo. S. v. lioon.ce, 
108 N. C., 752. The judgment in the Superior Court was no do~lbt 
entered by the judge in a laudable attempt to settle small matter, 
which was really cumbering the docket and delaying the court. Sec- 
tion 11 of Article I of the Constitution, so far as material, provides: 
'In all criminal prosecution, every man has the right not to be compelled 
to pay costs, jail fees, or necessary witness fees of the defense, unless 
found guilty.' S. v.  Cannady, 78 N.  C., 539, and 8. v. Hicks, 124 N. C., 
829. . . . As it is clear from the record that there mas no proper 
conviction of the defendant in the court below, we are u iable to sustain 
the action of the judge by any substantial reasoning. Srticle I, section 
13, of the Constitution says: 'With right of appeal.' And this Court 
has held in the case of S. v. Brittain, 143 N.  C., 668, that when a defend- 
ant asserts his right of appeal, and the case comes up in the Superior 
Court, the defendant's right of trial by jury, as guaranteed by the 
Constitution, is preserved to him. I t  makes no difference what the real , 
issue is, so that the charge inrolves the commission of a crime for which 
he can be punished and made to pay the costs." The defendant was 
granted a new trial for the error. - 

But we will pursue the course which was adopted in S, u. Wells, supra, 
and for the reason assigned therein, and consider the question intended 
to be raised in this case, viz., whether the defendant w o ~ l d  be guilty of 
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a violation of the statute set forth in the case, upon the facts also stated 
therein, had they been properly and regularly found by a jury. 

The statute (C. S., 3957, relating to Forsyth County), in its first 
clause makes the exposing for sale, selling, or offering for sale on a 
Sunday any goods, etc., within four miles of the corporate limits of any 
incorporated city or town a crime. Then there is a semicolon, and the 
act in the next clause absolutely prohibits the keeping open of any 
store, shop, or place of business in which such goods, etc., are kept for 
sale, between 12 o'clock Saturday night and 12 o'clock Sunday night. 
The defendant here was conducting a grocery store in the same room 
in which he ran a cafe. There were groceries on his counter and soft 
drinks in cases exposed to the view of his customers. There was no 
proof, however, that he sold or offered to sell on the Sunday in question 
anything but food and ice-cream to his customers. So, the only question 
in this case is, as it seems to us, whether or not the defendant, by keep- 
ing open this place where he ran a grocery store on Sunday has offended 
against the law, though in the same room he conducted a cafe. The 
amendment to the act, ch. 200, Public-Local Laws of the Extra Session, 
may lend some color to the view suggested, that the exposing of the 
coca-cola bottles and groceries for sale in the same room is an offense 
against the act, whether i t  is so or not. The amendment is as follows: 
'(The exemption that this act shall not be construed to apply to hotels, 
to boarding-houses, or to restaurants or cafes, or furnishing meals to 
actual guests, shall not authorize such hotels, boarding-houses, restau- 
rants, or cafes to expose for sale, sell, or offer for sale, or serve with 
food on Sunday any soft drinks of any kind, except coffee, tea, and 
milk." 

The State contended that with this incorporated in the act, in con- 
nection with its subsequent provisions, specifically defining what may 
be sold by drug stores and cigar stands, may result in the prohibition 
against conducting a cafe or restaurant in a room in which groceries 
and soft drinks are exr~osed for sale. The defendant's counsel attacks 
the constitutionality of the act thus interpreted. Our Court, however, 
had considered such Sunday legislation in numerous cases and has sus- 
tained it. 8. v. TVillinms, 26 N. C., 400; S. v. Brooksbank, 28 N.  C., 
74; Rodman v. Robinson, 134 N .  C., 507; S. v. Medlin, 170 N .  C., 682; 
8. v. Davis, 171 N .  C., 809; S. v.  Burbage, 172 N.  C., 876. See, also, 
note 12 Ann. Cas., 1096, and Henning tm v. Georgia, 163 U. S., 299. 

But to consider more definitely the statute, which the defendant is 
charged with having violated, we are unable to see why there has not 
been such a distinct violation within the meaning of the clear and 
explicit words of that statute. I t  forbids "the keeping open of any 
store, shop, or place of business in which the enumerated goods, etc., are 
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kept for sale" between 1 2  o'clock Saturday night until 1 2  o'clock Sunday 
night. The mere fact that he ran a cafe in the same room with his 
grocery store did not prevent the application of the statute. If this 
were otherwise, the lam could be easily evaded or made nugatory. The 
particular language is that "no store, shop, or other place of business in 
which goods, wares, or merchandise of any kind are ktyt for sale shall 
Beep open doors from 1 2  o'clock Saturday night until l i 3  o'clock Sunday 
night." The statute not only embraces stores and shoys, but any other 
place of business of the kind described therein. The defmdant kept open 
his store or shop or place of business on Sunday betwe(2n the forbidden 
hours, and it does not follow, because he had a cafe or 1,estaurant in the 
same room, that his offense mas not within the denunciation of the 
statute. His  net was prohibited both by the letter and the spirit of the 
statute, home~er strictly we may construe it. This case differs in 
this respect from S.  v. Shoaf, 179 N. C., 744. 

-1s to the procedure in the Superior Court, we may further refer to 
S. v. Stewart, 89 N. C., 563, where i t  was said that a jury trial cannot 
be waired, and where, in the trial of an indictment foi- an assault and 
battery, a jury trial was waived and the court, by request, found the 
Eacts and declared the law arising therein, this Court ield that such a 
procedure is not warranted by law and the case will be remanded for 
trial according to the course and practice of the court. 

We follo~v that procedure here, as we can perceive no substantial or 
legal difference between the two cases. 

I t  is therefore ordered that the case be remanded to the Superior 
Court of Forsyth County, to be proceeded with according to law. 

Error. 

STATE v. JOHN FLOWERS. 

(Filed 1 November, 1922.) 

Criminal Law-Prosecution in Good Faith-Evidence-Appeal and Error 
-Prejudice--Reversible Error. 

In an action for embezzlement it was competent to ask the prosecutor, 
on cross-examination, if he was acting therein in beh~llf of another in 
attempting to obtain from the defendant a deed to land involved in a civil 
action, upon the question of the prosecutor's good faith, c'tc., and a refusal 
to allow such examination constitutes reversible error. 

CLARE, C. J., dissenting. 

APPEAL by defendant from Crammer, J., at July Term, 1922, of 
DUPLIN. 
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Criminal prosecution, tried upon an indictment charging the defend- 
ant with embezzling $350 and a Studebaker automobile on 27 February, 
1918, alleged to be the property of one Willie Waters, denominated in the 
record as "nominal prosecutor." 

The State's eridence, if believed, showed that the defendant Flowers, 
in 1918, sold to the prosecuting witness, Willie Waters, an automobile 
for $476. Waters paid $350 cash and gave a note and mortgage on the 
car for $125. h few days later Waters, being a shoemaker, and finding 
that he could not operate the car, applied to the defendant to take it 
back. The defendant agreed to do so upon Waters appointing him, the 
defendant, his agent to sell the car. The oral agreement was that the 
proceeds of the sale of the car should first be applied to the payment of 
the $125 note, then the remainder of it, to the extent of $350 paid in 
cash by Waters, was to be returned to Waters. 

This alleged agreement was denied by the defendant, and he offered in 
evidence the following written contract, which Waters admitted he 
signed a t  the time the machine was returned to the defendant: 

"This paper made this 4 March, 1918, by Willie Waters of Duplin 
County and State of North Carolina, party of the first part, and John 
Flowers of Duplin County and State of North Carolina, of the second 
part : 

"Witnesseth, that in consideration of the party of the second part 
releasing the party of the first part of notes held on an automobile which 
the party of the second part sold to the> party of the first, the party of 
the first part does hereby transfer the said automobile back to the party 
of the second part, and the party of the second part does this day release 
party of the first part of said notes. 

"Witness my hand and seal the day and date first above written. 
"Witness : JAMES POWERS. W. S. WATERS. [SEAL.]" 

The defendant then took the car and returned it to one J. E. Clayton, 
from whom he had purchased it, and who held a purchase-money mort- 
gage upon the automobile, amounting to $400, taking from Clayton in 
payment of the same his canceled notes and mortgage. 

Under these circumstances, and after the lapse of nearly four years, 
the defendant was convicted of having embezzled the automobile and 
the sum of $350, and was sentenced to jail for a period of two years, to 
be assigned to work on the public roads. Defendant appealed, assigning 
errors. 

Attorney-General Manning and Assistant Attorney-General Nash for 
the State. 

Ward d? Ward and H. D. Williams for defendant. 
44-184 
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STACY, J., after stating the case: At the trial, defendant sought to 
show that this prosecution was instituted at the instanc. of one Eugene 
Boney, against whom the defendant had filed snit in t'w early part of 
1920, to recover from him a valuable tract of land. 

As bearing upon the weight and credibility of the testimony of the 
prosecuting witness, he was asked the following que3tions on cross- 
examination : 

"Q. I s  not Mr. Boney furnishing you with money t s  prosecute this 
case 2)' 

Objection by the State sustained; defendant excepted. Defendant 
espected the witness to answer in the affirmative. 

"Q. Has Mr. Boney employed any of counsel in this case?" 
Objection by the State sustained; defendant excepted. There were 

four lawyers appearing with the solicitor for the State, and defendant 
expected an affirmative answer. 

"Q. At the time prosecution started, did you not know that Eugene 
Boney had a lawsuit with defendant about a piece of land?" 

Objection by the State sustained; defendant excepied. Defendant 
espected an affirmative answer. 

Defendant further sought to show on cross-examination of this wit- 
ness that, upon the preliminary hearing, defendant was discharged for 
want of probable cause, and Waters was taxed with the costs; that im- 
mediately after the preliminary trial, counsel for defendant was as- 
saulted by Eugene Boney, with a knife, because his name had been 
nlentioned in the trial. This evidence was excluded upon objection, 
and defendant excepted. 

The defendant further sought to show, by his own evidence, that at  
the time of his arrest the officer presented to him for execution a deed 
from himself and wife to Eugene Boney for the land in controversy in 
the civil action, stating that he had been instructed not to serve the 
warrant if the deed were executed. This evidence was excluded. 

The witness was not permitted to ansu7er the following questions: 
"Q. S t  the preliminary hearing of this matter, Esquire Powers dis- 

charged you and taxed Waters with the costs?" 
Objection by the State sustained; defendant excepted. Witness would 

have answered "Yes." 
((Q. Did Mr. Eugene Boney assault Mr. Ward, your counsel, after 

the preliminary trial, and violently curse him for ha Ang mentioned 
his name?" 

Objection by the State sustained; defendant excepted. Witness would 
have answered "Yes." 
(Q. Did Eugene Boney talk to you here at term of court at  which 

this bill was found?" 
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Objection by the State sustained; defendant excepted. Witness would 
have answered "Yes; Boney said they were going to indict me and if 
I would sign the deed to him there would be no more of it. I didn't 
sign the deed, and I was arrested on a capias under this bill of indict- 
ment." 

There was other evidenee offered and excluded, tending to show that 
Boney was the real prosecutor in the case, and that Waters was acting 
in his behalf and at  his request. While some of this evidence may have 
been excluded, and rightly so, by reason of the form and manner in 
which i t  was presented, yet, in the main, it was pertinent and clearly 
competent as bearing upon the good faith of the prosecution and the 
weight and credibility of the evidence of the nominal prosecutor, Willie 
Waters. I t  should be observed that Waters' testimony, upon whose 
evidence alone the defendant was convicted, is in direct conflict with 
the terms of the written bill of sale which he signed on 4 March, 1918. 

The defendant was entitled to have the jury consider the real facts 
in the case; and, if the above excluded testimony be worthy of belief, 
there can be no doubt as to who was the real prosecutor. This is so 
plain "that he may run that readeth it." Habakkuk, 2 :2. 

Again, there is no evidence on the record tending to show any embez- 
zlement of the $350. This sum was paid to the defendant by the prose- 
cuting witness at  the time he purchased the car, and in no view of the 
evidence could he have been convicted on this count. 

For the error, as indicated, there must be a new trial, or a venire 
de novo. 

New trial. 

CLARE, C. J., dissenting: The uncontradicted evidence was that the 
defendant, in October, 1917, bought the car in  question from J. E. 
Clayton for $600, paying $100 cash and giving his notes for the balance. 
I n  1918 the defendant sold the automobile to Willie Waters, the prose- 
cuting witness, for $475. Waters paid $350 cash, and gave a note and 
mortgage on the car for $125. A few days afterwards, Waters being 
a shoemaker and finding that he could not operate the car, applied to 
the defendant to take it back. This he agreed to -do upon Waters 
appointing him, the defendant, his agent to sell the car. The agree- 
ment was that the proceeds of the sale of the car by the defendant should 
first be applied to the payment of the $125 note, then the remainder of 
i t  not to exceed $350, which was the amount of the cash paid by Waters, 
was to be returned to him. 

As soon as the defendant had secured possession of the car under this 
agreement, he returned i t  to Clayton, who took the car for the balance 
due him upon the notes. Clayton turned over to Flowers $400 in notes 
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of Flowers, markiiig them paid. Clayton testified that ~t this time the 
car was worth $300. The defendant at  no time after the settlement 
with Clayton accounted for any part  of the proceeds of the sale. 

I n  order to convict the defendant of embezzlement, f o t r  facts must be 
established: (1)  That the accused was the agent of the person alleged. 
and that  by the terms of his employment he  was chargec with receiving 
the money or property of his principal; ( 2 )  that he did in fact recrive 
such money; (3) that he receired i t  in the course of his employment; 
aud (4 )  that he, knowing that it mas not his own, converted i t  to his 
own use. 911 of rhe elem&lts of the crime, as shown upon the evidence, 
are set out in  this case arid justified the verdict. 8. c .  Gulledge, 173 
N.  C., 746; 8. v. Long, 143 N. C., 674; 8. v. Connor, 142 N. C., 708; 
8. c. S u m m w s ,  141 N .  C., 843; S. v.  Blackley, 138 N .  (1.. 620. 

The written agreement signed by Waters that he  released and traris- 
ferred back to Flowers the automobi l~  merely placed the title back in 
Flowers to make sale of the same. The testimony of Waters that 
Flowers, as agent, was to sell the car and bring him the procrrds after 
paying the $125 he owed Flowers was a valid verbal agrtiement. 

The written part  of the contract was not in contradiction of the verbal 
conditions on which Flowers was to dispose of the property and wa? 
competent. Xissen c. Xining Co., 104 N. C., 309, and numerous citation: 
thereto in  Anno. Ed. Otherwise, the written agreement would have 
been a gift by Waters of the property without consider:~tion, when thc 
only reasonable construction is, as Waters testified, that  i t  was to be 
sold by Flowers and accounted for. Flowers not having done this, was 
guiltv of embezzlement. 
-   he defendant further contended that because of the condition that 
the proceeds of the car, when sold by Flowers, should be applied to the 
payment of the $125 note due by Waters, then the renlainder of i t  to 
the extent of $350 cash, which had been paid by Waters, mas to be 
returned to Waters, and all above should be divided equally betweel) 
them (but there was nothing iii excess) amounted to a joint ownership, 
and hence the appropriation of the entire proceeds by P'lowers was not 
an embezzlement. 

This subject, however, was fully discussed and devided in 8. c. 
Blackley, 138 N .  C., 620, which held, upon these identical facts, that in 
such case the failure of the agent who converted the property to his ow11 
use and failed to pay his part of the proceeds of the sa e to the owner 
was an act of embezzlement. Such contract as this did not constitute 
the defendant and Flowers partners, but the defendant mas the agelit of 
the prosecutor and by the terms of his employment, having receircd 
property of his principal in the course of his employment, and knowing 
it was not his own, coiirrrtt.tl it to his ow11 nsc, he mns guilty of embezzle- 
ment. 
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I n  8. v. Blackley, supra, the Court affirmed the following charge by 
the judge: "If the jury shall be satisfied from the evidence that Black- 
ley was to sell the horses and mules for Mchdow and pay the expenses, 
and then pay to McAdow the cost price of the horses and mules before 
any division of profits, he had no right to mix the cost price of the 
horses and mules with his own money," and the Court sustained the 
conviction. 

On the trial the defendant asked the prosecuting witness several 
questions in an attempt to show that one Eugene Boney was hostile to 
the defendant, and had instigated this proceeding. These questions 
were entirely irrelevant and were properly excluded. They did not tend 
to impeach the character of the prosecuting witness, but were merely to 
show a motive, which was unnecessary, for he was a prosecutor. 

Eugene Boney was in no way connected with any of the dealings as 
to the automobile or its disposal in any way, and was not a witness on 
the trial. I t  was an attempt to divert attention from the question at 
issue, which was the embezzlement by the defendant of the property of 
Waters, and the only effect of the cross-examination of the prosecuting 
witness, if allowed, would have been to make an issue as to the relation- 
ship between Eugene Boney (who was in no wise connected with the 
matter) and the prosecuting witness. I t  needs no citation of authorities 
to sustain the ruling of the judge excluding these questions as irrelevant. 

Though the defendant went upon the stand himself and put on wit- 
nesses, he did not deny the essential elements of the offense charged. 
H e  contents himself with the attempt to prove by the cross-examination 
of witnesses that Boney had animus against him, and had caused Waters 
to bring this prosecution, but there is no contradiction that he took the 
machine back from Waters; Clayton testified that defendant resold it 
to him for $400, and defendant does not deny he has paid Waters no 
part of the proceeds of the resale of the property, although Waters had 
it only a few days and had paid the defendant for it $475 ($350 in 
cash). H e  rests his case upon the purely irrelevant allegation that, ae 
he claims, Waters was prompted to this prosecution by an enemy of his. 

The cross-examination excluded did not tend to show bias of Waters, 
who was the prosecuting witness, but merely to impeach Boney, who wag 
not a witness at all, and was therefore irrelevant. 

As Waters received nothing in return for the machine for which the 
defendant admits Waters had paid him $350 in money and given him 
a note for $125, the indictment charges in two counts the embezzlement 
of the machine and of $350 in cash. As the verdict is a general one, 
it is immaterial whether the embezzlement was of the machine or of any 
part of the value thereof. 
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I t  is noticeable that the defendant's brief does not deny these facts, 
but i t  is taken up entirely with the charge of bad feeling by Boney (who 
had no connection with this matter for which the defendant is indicted), 
and the allegation that Boney threatened to assault defendant's counsel. 
The real i s s u e t h e  embezzlement c h a r g e a n d  the failure of the de- 
fendant to account to Waters for any part of the proceeds of the 
machine (which he does not deny Clayton paid him) is not controverted 
or even mentioned in  defendant's brief. 

STATE v. A. A. MILLS. 

(Filed 8 November, 1922.) 

Witnesses - Character - Knowledge - Intoxicating Liqimor-- Spirituous 
Liquor-Evidence-Hearsay Evidence. 

Before a witness may testify to the bad character of the defendant on 
trial for the unlawful sale of liquor, he must qualify himself by first 
saying under oath that he knows what such character is, before giving the 
information he has received thereon from others, and thus prevent a 
conviction by rumors that were mere hearsay declarations on the prin- 
cipal question of guilt or innocence; and an admission of testimony, in  
behalf of the State, that all the witness could say was what people had 
said to him, that the defendant was a man who handled liquor, is reversi- 
ble error, when unsupported by the sworn testimony b y  the witness of 
his own knowledge of the defendant's bad character. 

CLABK, C. J., dissenting. 

APPEAL by defendant from Crammer, J., at February Term, 1922, of 
GREENE. 

Criminal action for the unlawful sale of intoxicating liquors. There 
was evidence on the part of the State tending to show that in September, 
1921, E. H. Sugg et al., officers in the Revenue Department of the State, 
under a proper warrant, made search of defendant's premises a t  and in  
said county, and found there several empty jugs and bobtles, all having 
the odor of corn whiskey, and they also found between the kitchen and 
smoke-house, hidden in some weeds, a two-gallon jug with about one 
gallon of corn whiskey in it, etc. 

For the defendant the evidence tended to show that defendant was 
not on the premises at the time, having gone to Kinigton to sell his 
tobacco crop. Defendant himself testifying as a witnes~ denied that he 
had any whiskey on his premises, or that he had any interest therein. 
H e  further testified that he had several hands working his farm, and 
one of these, Jones Forbes, had a room in defendant's house. That on 
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the Saturday night before Forbes had procured a gallon of whiskey, 
which he had on the premises, and witness having found this out, 
remonstrated with Forbes. There was a quarrel between them about it, 
and witness discharged Forbes. There were no bottles or other vessels 
on witness's place having the odor of whiskey that witness knew any- 
thing about. Several witnesses testified to the good character of the 
defendant. 

I n  reply, the State introduced, as a witness, Sheriff Herring, who 
testified as follows : 

Sheriff Herring, for the State: "I know the defendant Mills. 
"Q. What is his general reputation? A. All I can tell you is the 

report to me what people said to me. 
"To the foregoing answer defendant objects; objection overruled; 

defendant duly excepted. Exception No. 6. 
"Q. Prior to the time he was arrested? A. H e  was reported to me 

as a man handling liquor." 
Objected to and exception taken. There was verdict of guilty, judg- 

ment, and defendant excepted and appealed. 

Attorney-General Manning and dssistant Attorney-General Nash for 
the State. 

J .  Paul Frizzelle and H.  L. Swain for defendant. 

HOKE, J. I t  is fully recognized that in the trial of causes the testi- 
mony of a witness may be impeached by evidence of his bad character, 
and i t  is equally well established that before this is allowed the impeach- 
ing witness must qualify himself by saying under oath that he knows 
what such character is. This is not at  all a meaningless position, but 
under some of the more recent rulings as to the examination of witnesses 
its proper enforcement is at  times necessary to prevent a conviction by 
rumors that are mere hearsay declarations on the principal question of 
guilt or innocence. 

I n  S .  v. Parks, 25 N .  C., 296, Judge Gaston speaks most impressively 
on the subject as follows: "It is essential to the uniform administra- 
tion of justice, which is one of the best securities for its faithful admin- 
istration, that the rules of evidence should be steadily observed. Among 
these, the rule which regulates the admission of testimony offered to 
impeach the character of a witness is now so well established and so 
clearly defined that a departure from i t  must be regarded as a violation 
of law. The witness is not to be discredited, because of the opinions 
which any person or any number of persons may have expressed to his 
disadvantage, unless such opinions have created or indicate a general 
repufatiofi of his want of moral principle. The impeaching witness 
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must, therefore, profess to know the general reputation of the witness 
sought to be discredited, before he can be heard to s ~ e a k  of his own 
opinion or of the opinions of others, as to the reliance to be placed on 
the testimony of the impeached witness." 

And in S. v. Coley, 114 N. C., 879, Avery,  J., delivering the opinion, 
said: "No principle of evidence is more clearly settled in North Caro- 
lina, nor by a longer line of decisions than that a wit less will not be 
allowed to testify as to character until he shall have fimt qualified him- 
self by stating that he knows the reputation of the person in question." 
And many other decisions on the subject are to the same effect. S. v. 
Ussery, 118 N .  C., 1177; S. v. Gee, 92 N. C., 756; S v. Speight, 69 
N. C., 72 ;  S. v. Perkins, 66 N.  C., 126. 

Recurring to the record, we do not think that the exceptions noted 
can be brought within the principle or meaning of these decisions. 
Sheriff Herring at  no time professes to know the character of the 
impeached witness. "All I can tell you is the report to me, what people 
said to me"; and further, "He was reported to me as (t man handling 
liquor.'' Whether these reports were from few or many people, and 
whether from one or the other, they had had the effect of creating a 
settled and general estimate adverse to the character O F  the witness in " 
no way appears. The entire statement creates the impression rather 
that the witness is giving the effect of rumors born of the present charge, 
and not the gene~a l  reputation of the impeached witness in the.com- 
munity, the only kind of evidence that is competent in ~ ~ u c h  an inquiry. 

The cases of S. v. Butler, 177 N .  C., 585, and S .  v. Cathey, 170 N .  C., 
794, are not in contravention of this decision. I n  both, the witnesses 
had first qualified himself by saying that he knew the g3neral character 
of the impeached witness, and was then allowed to say what it was, thus 
bringing -themselves within the rules of well ordered procedure, as 
approved in the cases referred to. 

There are other objections to the validity of this conviction that are 
worthy of grave consideration, but as they may not aprear on a second 
trial, they are not more fully adverted to. 

For the error indicated, defendant, in our opinion, is entitled to a 
new trial, and it is so ordered. 

New trial. 

CLARK, C. J., dissenting: The defendant was convicted in the county 
court of Lenoir of having in possession liquor for the purpose of sale, 
and on appeal was again convicted by a jury in the Superior Court. I t  
was in evidence for the State that in September, 1921, in consequence of 
information received, the four officers named were sent with a search 
warrant to the premises of the defendant, a colored man living out in  
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the country. When they arrived, he was absent, a i d  they read the 
search warrant to his wife, who was in charge of the premises during 
her husband's absence, and who told them to go ahead and search. " 
Between the kitchen and the smoke-house they found a two-gallon jug 
with ovei one gallon of corn whiskey. This was hid in dog fennel. 
Besides this, they found other jugs and bottles empty, but smelling of 
whiskey. Upon the officers finding the whiskey, rhe wife of the defend- 
ant ran into the house for a gun. The officer told her if she picked up  a 
gun she would never lay it down. H e  says she stayed there, and 
mouthed and called him a right ugly name; she came outside and 
got a cart-round and waved it around like she was going to 'nit him; he 
told her he would slap her down and she dropped that and ran and got a 
pitchfork; he told her she had better not try to hit him with that pitch- 
fork, and while he was there keeping her down, the other officers were 
searchine the ~remises.  The defendant on his cross-examination was 

L. 

asked about the resistance to the officers by his wife, "What was your 
wife raising such a storm about, if there was no liquor there?" to which 
he replied, "She did not raise as rnuch as Mr. Sugg says she did; she 
tells me she did not, and others say so." Again he mas asked, "She got 
the gun, and then went and got a pitchfork!" This was objected to, but 
it does not appear what the answer would have been. The defendant's 
counsel claims that her actions and statements. under the circumstances. 
in the absence of her husband, were res inter alios acta as to him, and 
consequently inadmissible. 

The defendant also excepted that in reply to evidence introduced by 
the defendant as to his good character the sheriff was asked by the State, 
"What is the defendant's general reputation?" he answered, "A11 1 can 
tell you is the report to me; he was reported to me as a man handling 
liquor." To the foregoing answer the defendant objected. The sheriff 
was then asked, "Prior to the time he was arrested?" and replied, "He 
was reported to me as a man handling liyuor." To the foregoing ques- 
tion and answer the defendant excepted. 

The defendant excepted to the evidence as to the conduct of his wife, 
who was left in sole charge of the house during the defendant's absence. 
The charge is not against the wife, but against the husband, and her 
conduct mas a circumstance to be taken in cannection with the liquor 
found upon her premises, as i t  proves prima facie that i t  was in his 
possession, and in the defendant's evidence; he did not deny she was 
there as his representative. The quantity of liquor found, more than 
one gallon, was prima facie evidence of I t s  possession for the purpose 
of sale, which presumption is strengthened by the fact that seven other 
jugs were found hidden about the premises. She was in possession of 
the premises, for when the officers arrived she welcomed them and told 
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them they were welcome to search the premises. She said, "Go ahead, 
there is no whiskey here," but when the officers started to search the 
premises she ran and got a gun and threatened to shoot one of the 
officers. As long as the officers stayed in  the house she was very quiet, 
but when they went back of the house and found the two-gallon jug 
with whiskey in  it, she became excited and began to thre,aten the officers. 
The gallon of whiskey and 7 jugs were found in the weeds, and the 
officers also found "about a cart-load" of empty coca-co'la bottles which 
smelt of whiskey. This conduct was certainly competent upon many 
precedents in this Court, 

The wife here was not testifying against the husband, nor can her 
statements be excluded on the ground of confidential communications 
from her husband. The acts of the agent of the husband in possession 
of the premises where the whiskey was found do not present the case of 
a wife testifying against her husband, but were simpl:? a part of the 
res gestce. 

The wife admitted that she was in charge of the premises for her 
husband by first telling the officers that they could go through and 
examine for any liquor, denying that there was any. Her consequent 
conduct was simply a part of the res gestce. I n  S. v. Crouse, 182 N. C., 
836, Adam, J., recites as one of the pregnant evidenc2s of guilt, and 
which was pressed in the brief for the State, that "After the two officers 
had gone to the defendant's house, they saw the defendant's wife go 
into her room and put under the bed a fruit jar which contained more 
than a quart of whiskey, while another found a small quantity in the 
cellar." I n  that case, as in this, the defendant himself was absent from 
home, and in that case, as in this, as the opinion states: "There was 
evidence tending to show that the defendant's character was bad as to - 
the manufacture of liquor, and there are various other circumstances 
tending to show his guilt." I n  this case there was conc!lusive evidence, 
irrespective of the& circumstances, by actually finding more than a 
gallon of liquor and the empty jugs and bottles smelling of liquor. 

I n  S. v. Simons, 178 N. C., 679, there was evidence thlit the defendant 
on another occasion when arrested had first denied having whiskey, and 
then had resisted the officer. The evidence here is simply a part of the 
res gestce, and competent. The conduct of those in-charge on such 
search is not only competent against the owners, but would justify an 
indictment against them individually as accessories. S. v. Killiun, 178 
N. C., 753, 758. 

The only other exception is because the sheriff in testifying to the 
character of the defendant, having said in reply to a question as to his 
general reputation: "All I can tell you is the repolst to me; what 
people said to me" (which is evidence of general character), adding, of 
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his own motion, "He was reported to me as a man handling liquor." 
This was not in reply to the question asked him, but a voluntary addi- 
tion to his testimony. I t  has often been held that this would not vitiate 
the trial. 

While a witness cannot be asked as to any particular trait of char- 
acter on a matter of general reputation, it is competent for him to add, 
as in  this case, of his own motion, a qualification to a general statement. 
I n  S. v. Butler, 177 N .  C.,, 588, the subject is fully discussed, and i t  is 
thus said: "Where the character of the defendant, on trial for violat- 
ing the statute against the sale of spirituous liquor, is in evidence a 
witness, who has testified that he knows the general character of the 
defendant, may voluntarily, and in order to speak the truth, testify in 
answer to a proper question that the defendant's character for selling 
whiskey is bad." I n  that case, quoting Hoke, J., in  S. v. Summers, 
173 N.  C., 780, it is said: "Objection is also made that the court 
refused to strike out the answer of certain other witnesses as to the 
character, who, after saying they knew the character of defendant, 
qualified their further answer by saying in what respect it was bad. I t  
is the accepted rule that a witness may do this of his own volition, and 
these exceptions also must be disallowed. Edwards v. Price, 162 N .  C., 
245; S.  v. Hairston, 121 N .  C., 582." 

The Court, in S. v. Butler, supra, also cited S. v. Cathey, 170 N.  C., 
794, where the sheriff, in replying to the question as to the general 
reputation of the defendant, said exactly as in this case, "It is bad for 
dealing in liquor." The Court held, Allen, J., that this was no error. 

The defendant put his character in evidence, both by going on the 
witness stand himself and by putting up six witnesses who testified to 
his good character. The State put up only one witness to character, 
the sheriff, who qualified himself by saying he knew what .ri7as reported 
to him, adding of his own volition, "He was reported to me as a man 
handling liquor." This was not error, Hoke, J., in S. v. Summers, 173 
N.  C., at  p. 780, citing Edwards v. Price, 162 N .  C., 245; S. v. Hairstm, 
121 N.  C., 582, which have been approved since by Allen, J., in S. v. 
Cathey, 170 N. C., 794, and in S. v. Butler, 177 N .  C., 586. 

The issue in this case is not the character of the defendant, but the 
charge in the bill of indictment. The evidence was unquestionably 
sufficient to be submitted to a jury, Walker, J., in 8. v. Alston, 183 
N. C., 735, and it convinced them. I n  Edwards v. Price, 162 S. C., 245, 
and other cases, this Court has deprecated giving too much stress to 
minute debates as to examinations as to character, both as tending to 
divert the attention of the jury from the real issue and because of the 
needless lengthening of trials. Here the defendant put on six character 
~vitnesses, and he was certainly not prejudiced by the witness for the 
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State ~ h o .  instead of saying the defendant's character was bad, con- 
scientiously restricted his testimony (as he had a right o do according 
to all thc aurhorities) b j  sayil~g it was bad "for handling liquorn-as in 
S.  L!. Crolrss, .ldarns, .I., 188 N. C., at 1). 836. 

r p o n  the argument here, and on the evidence in the "ecord, the real 
objectkm it seems was 110~ that the defendant was not legally tried an2 
properly convicted-indeed, could the jury hare possihly done other- 
wise if they beliei-td the evidence of the four officers, of which the jury 
wcre the sole judges-of fiuding the whiskey. The real ce~mplaint of tlie 
defendant, who was twice convicted, both in the county court and in the 
Superior Court on appeal, seems to be that the judge sentenced him to 
15 months on the county roads. 

Apparently the defendafit was a serious offender, for four officers (one 
of them a detective sent down from the State Capital) were sent out to 
arrest him, and they found not only over a gallon of whiskey, but ample 
evidence, if believed, in numerous jugs and bottles, of long-continued 
violation of the lam; he was convicted both in the county court and on 
appeal in the Superior Court, and the presumption is that the learned 
judge, in fixing the sentence, had, as usually is the case with judges in 
fixing the sentence, ill considering the record of the ~lefendant as a 
law-breaker. But if (of which there is neither presumption nor evi- 
dence) the judge was toe severe, the remedy of the defendant is by 
applica.tion to the executive department. 

Besides, the presiding judge had probably read the ~ u b l i c  policy of 
the courts, calculated to suppress this crime, a2 stated in S. v. Butler, 
177 N. C., at  p. 586, as follows: "The ruling of the judge is so well 
sustained upon reason and the authorities that doubtless the real ground 
of the appeal was objection to undergoing tlie sentence upon thepublic 
roads for eight months. The violation of law in selling intoxicating 
liquors is deliberate, not impulsive, as is the case in regard to many 
offenses, and the motive is the large profits accruing from the con- 
temgtuous violation of the law. The imposition of fines in such cases in 
practice amounts to granting license by the courts upon payment by the 
culprit of a very small part of the illegal profits obta.ned. The law 
authorized the sentence imposed of imprisorlment with leave to work 
upon the public roads. 

"Certainly the taking back by the State of a part of the profits made 
by violation of its laws can never repress the evil which is the object of 
the trial and punishment. I n  fact, it puts the State in the more than 
questionable attitude of sharing with the criminal the profits derived 
from the deliberate violation of its own laws, and it is thus in effect a 
partner suing for a share in the proceeds of the illegal business. The 
fines imposed a h a g e  give the State a very minor shar,e in the illicit 
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receipts. This is not the object to be sought by the courts. Such 
sentences should be imposed as  will prevent the repetition of the offense 
by the defendant, and all others offending in like manner." 

I t  is t rue that  the orthodox technical examination of a character 
witness should be:  "Do you know the character of A. B.?" to which he  
should answer "Yes" or "No," as the case may be. I f  he answers 
"No," that  ends it, but in 9 cases out of 10 the untechnical witness, if 
he knows the character, will answer, as the sheriff did in this case, 
stating that  he knows what people say of him and what that  is. The  
defendant certainly, in this case, was not prejudiced thereby, and in  
view of the evidence by the four officers of their finding the liquor, and 
the defendant having his character testifind to by six witnesses in his 
own behalf, there has been no such error committed that  the verdict of 
two juries should be set aside upon such technicality. 

STATE v. J. E. C. BELL. 

(Filed 8 November, 1922.) 

1. Criminal Law---General Verd ic tCoun t s  in the Indictment. 
A general verdict of guilty upon several counts in a bill of indictment 

will be interpreted to apply to the one alone, if only one, that is supported 
by the evidence, and to which the charge d the court was directed, and to 
which the case has been confined upon the trial; and not to such others 
that would violate the theory upon which the criminal action was tried, 
and was unsupported by the evidence and ignored by the charge. 

2. Statutes-Interpretation---CourL% 
The courts will observe the separation of the legislative and supreme 

judicial powers of the Government by the State Constitution, and will 
mly interpret a statute to ascertain and give effect to the intention of the 
Legislature, or, if such intention cannot be discovered, to give the statute 
such reasonable constructions as may be consistent with the geneyal rules 
of Interpretation, which the Legislature will be presumed to have recog- 
nized in connection with and as a part of the statute being construed; 
and to ascertain this legislative purpose, the spirit and reason of the 
law will prevail over its letter, especially where a literal construction 
would work an obvious injustice. 

3. Same-Wife-Children-Divorce. 
Within the intent and meaning of C. S . ,  4447, the willful abandonment 

by the father of his children of the marriage is made a separate offense of 
like degree with that of his willful abandonment of his wife; and his duty 
to the children is not lessened by the fact that a decree of absolute divorce- 
ment has been obtained, the obligation to support his own children con- 
tinuing after the marriage relation between him and his wife has been 
severed by the law. 
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4. Sam+Punctuation. 
Punctuation may now be considered as an aid in construing the purpose 

or intent of the Legislature in enacting a statute, especirrlly when brought 
forward from time to time by legislative reEnactment; and i t  is  held that 
the placing of a comma after the words "such wife," in C. S., 4447, with 
regard to the husband's abandonment, evinces the legislative intent to 
create two offenses, the one, the willful abandonment of the wife, and 
the other, the willful abandonment by the father of his children of the 
marriage; especially when construed in connectibn with C. S., 4460, 
making it a misdemeanor for the husband to "willfully neglect to provide 
adequate support for his wife and the child or children which he has 
begotten by her." 

6. Btatutes-Intelpretation-Caption+Re'Bnmtment. 
While the caption may not be considered in the interpretation of a 

statute when in conflict with the terms expressed in the body of the act, 
it will be given greater significance in its interpretation when the original 
act has been amended and the caption accordingly changed, and thus 
recognized by the Legislature in bringing the act with its amendment 
forward in the codified law; and this rule applies to the interpretation 
of C. S., 4447, as to the offense of the willful abandonment by the husband 
of his wife or children, fortified by C. S., 4449, authorizi3g the trial judge 
to provide for the support of the deserted wife, or childrl?n, or both. 

6. Sam-Husband and Wife-Descriptio Person-Parent and Child. 
C. S., 4449, uses the word "husband" as descriptio p e r s m ,  in his rela- 

tion to the child of the marriage to whom his duty of ,support continues 
after a decree of divorcement has been entered; and does not contine the 
offense to the willful abandonment of the wife. 

7. Statutes-Abandonment of Children-Statute of LMlation&upport 
-Subsequent Promise. 

The promise of the father to support his children and his making gifts 
to them is sufficient to repel the bar of the two-year statute of limitations, 
whether he was living in the same home with them or otherwise, in 
proceedings under our criminal statute for his willfully abandoning them. 
C. s., 4447. 

CLARK, C. J., concurring; STACY, J., di.ssenting; WALKER, J., concurs in 
dissenting opinion of STACY, J. 

APPEAL by defendant from Allen, J., at March Term, 1922, of VANCE. 
On 20 December, 1921, Mabel K. Bell made an af6davit before a 

justice of the peace of Vance County that the defenda.it, her divorced 
husband, had willfully abandoned and failed and refused to support 
his four children, of the age of four, six, eight, and eleven years, 
respectively; and thereupon she obtained a warrant under which the 
defendant was arrested and afterward bound to the Superior Court. 
At the March Term, 1922, the grand jury returned a true bill contain- 
ing three counts charging the defendant (1) with the willful abandon- 
ment of his children without providing for them adequate support; 
(2) with the willful abandonment of his wife without providing ade- 
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quate support for her and the children; and (3) with willfully failing 
to provide adequate support for her and the children while he was 
living with his wife. The bill is endorsed "Abandonment of Children." 
At the same term the case was called for trial, and the State's witnesses 
were examined; the defendant declined to offer any evidence, and relied 
upon the statute of limitations. Following is a recapitulation of so 
much of the evidence as is necessary to an understanding of the con- 
troversy. At the March Term, 1921, Mabel Bell was granted a decree 
divorcing her from the defendant. On or about 1 June, 1919, the 
defendant, without just cause, abandoned her and the children without 
providing for them an adequate support, and afterward admitted that 
he had not taken care of the children, and would not care for them. 
The wife inherited an estate worth about $20,000, on which she had 
placed a $10,000 mortgage to secure two bonding companies who were 
prosecuting the defendant; a part of it she had spent for the children. 
At the time of the trial she was getting practically nothing from the 
estate, and her income was not sufficient for the support of the children. 
On 1 December, 1920, the defendant and his wife executed to R. S. 
McCoin a deed of trust on her real and personal property for the pur- 
pose of paying her debts and taxes, and collecting dividends, etc., and 
turning over to her a stated sum every month for the support of herself 
and the children. 

I n  the fall of 1921 one of the children was sick in the hospital and 
the defendant told the trustee that he would do what he could for the 
children, and promised to send $200 and certain tax money claimed to 
be due him, but that he would not contribute to the support of his 
divorced wife. At the Christmas of 1920 the defendant gave the chil- 
dren a pony, and at  the Christmas of 1921 he sent the oldest a book, 
the youngest a doll, and a basket to each of the others. 

The defendant's motion for nonsuit was denied, and his Honor in- 
structed the jury to return a verdict of guilty if they believed all the 
evidence, and were satisfied beyond a reasonable doubt that the defend- 
ant furnished the children with presents testified to and offered or 
agreed with the trustee to furnish means for supporting them, and after 
so doing and agreeing, if i t  was within two years, he willfully failed to 
furnish them adequate support. There was a general verdict of guilty, 
and thereupon his Honor adjudged that the defendant should pay into 
the court $50 a month for the support of his children. The defendant 
appealed. 

Attorney-General Manning, Assistant Attorney-General Nash, and 
T .  M.  Pittmam for the State. 

T. T.  Hicks & Swn for defendant. 
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ADAMS. J. The statutes making abandonment a misdemeanor were 
enacted in 1869. Public Laws 1868-69, ch. 209. The first section of 
the original act is non s ~ c t i o r ~  4447 of the Consolidated Statutes, the 
second is section 4450, and the third, section 4448. Slxtion 4449 was 
enscted in 1917. The State contends that the defendant is guilty of a 
breach of the section first named above (4447)) and copcedes that if he 
is not, he should be discharged. The prosecution further admits that 
the defendant cannot be conricted if his guilt is legally dependent or, 
his abandonment of his wife, because he abandoned he1 in June, 1919, 
more than two years before the warrant was issued or the bill of indict- 
ment was returned, and has not renewed as to her his marital obligation. 
Indeed, at the March Term, 1921, of the Superior Court, she obtained 
a decree dissolving the bonds of matrimony. The appeal, therefore, 
presents these two questions : 

1. I s  a former husband, from whom his wife (now living) has pro- 
cured an absolute divorce, subject to prosecution under ~3ection 4447 for 
the subsequent abandonment of their children without providing such 
children an adequate support ? 

2. I f  so, is the prosecution barred by the statute of limitations? 
With respect to the first interrogatory, the defendant's contention, 

concisely stated, is this : The statute (section 4447) contemplates the 
husband's abandonment of the wife without providing adequate support 
for her and their children, if any, and excludes the int2rpretation that 
the word "abandonment" applies equally to the children. I n  other 
words, the defendant contends that he is not guilty of ,i breach of thie 
statute, even if i t  be granted that he willfully abandoned the childrec 
begotten of his w i k  without providing for their adequate support. 
There is, in our opinion, no sound reason for this limited construction. 
Since conditions growing out of the domestic relation exact of the wife 
the more immediate association, care, nurture, and tuition of the child, 
it has popularly been conceived that the abandonment of the wife in- 
volves the abandonment of the children. Doubtless the decisions are iv 
part responsible for this conception-for in all the cas3s in  which the 
husband was convicted of abandonment without providing support for 
the wife and the child they were ostensibly living together; and, in fact, 
he abandoned his child when he abandoned his wife. Not so here. The 
husband and the wife are divorced. 

The jury returned a general verdict of guilty. I t  has repeatedly 
been held that where there are several counts in an indictment, and the 
evidence applies to one count only, a general verdict will be presumed to 
have been rendered on the connt to which the evidence applies. S. v. 
Long, 52 E. C., 24; 8,  v May, 132 N. C., 1021; 8. I). Gregory, 153 
N. C., 646; S. v. Strange, 183 N. C., 775. From his IIonor's instruc- 
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tion to the jury, and from the judgment, which makes provision for the 
children only, we may legitimately infer that the prosecution mas con- 
fined to the count which charges the defendant with the willful abandon- 
ment of the children, or, at any rate, that his Honor concluded that the 
willful abandonment of the children without providing adequate support 
for them-regardless of the legal status of the ~~ife--was a breach of the 
statute. The question first stated above, then, may be reduced to this: 
Does the first count in the indictment charge a criminal offense? The 
statute is as follows : "If any husband shall willfully abandon his wife 
without providing adequate support for such wife, and the children 
wliich he may have begotten upon her, he shall be guilty of a misde- 
meanor." 

We hare  decided, in several cases in which the husband was indicted 
for abandonment and failure to provide support, that both these ele- 
ments must be established, and we adhere to these precedents. But the 
former decisions of the Court do not determine the controversy, for- 
the question in this appeal has not heretofore been presented for con- 
sideration. We must resort, therefore, to the established principles of 
statutory construction. Scrupulously observing the constitutional sepa- 
ration of the legislative and the supreme judicial powers of the govern- 
ment, me adhere to the fundamental principle that it is the duty of the 
Court, not to make the law, but to expound it, and to that end to ascer- 
tain and give effect to the intention of the Legislature, or if the legisla- 
tive intent cannot be discovered, to give the statute such ,reasonable 
construction as may be consistent with the general principles of law. 
This is reasonable, for the courts impute to the Legislature, as a co- 
ordinate branch of the government, knowledge of the settled principles 
and maxims of statutory construction, and assume that statutes are 
enacted with a view to their interpretation according to such maxims 
and principles as an effective means of assuring certainty and uni- 
formity in the administration of the law. I n  our endeavor to ascertain 
the purpose of the statute, we should also have due regard to the rule 
that the spirit and reason of the law shall prevail over its letter, espe 
cially where a literal construction would work an obvious injustice. 
Herring v. Dixon, 122 N .  C., 425; Wilson v. Markley, 133 N.  C., 616; 
Fortune v. Comrs., 140 N.  C., 328; XcLeod v. Comrs., 148 N. C., 79; 
25 R. C. L., 955 et seq.; 36 Cyc., 1102 et seq. 

What, then, was the intention of the Legislature in enacting this 
statute? The obvious purpose mas to punish the husband for a millfu! 
failure to perform certain duties enjoined by the marriage contract- 
the duty to live with and to provide support for his wife and their 
children. Accordingly, his millfui abandonment of his children without 
providing for them adequate support is no less a misdemeanor than his 
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willful abandonment of his wife without providing adequate support 
for her. If there be no children, his willful desertion and neglect of 
his wife is punishable under the statute. S. v. Toney,  162 N .  C., 635. 
I f  there be children and no w i f e i f  she be dead or divorced-his willful 
abandonment of them without providing for their s u p ~ o r t  is none the 
less criminal. This, we think, is the rational interpretation. I t  is in 
accord not only with the spirit and reason of the law, but with the 
phraseology and punctuation. Punctuation, we admit, is not an infalli- 
ble standard of construction; indeed, some courts hayre held that it 
should be disregarded; but we apprehend that their conclusion was 
based upon the old English doctrine which was annourced as a neces- 
sary consequence of the custom of enacting and enrolling laws with no 
punctuation whatever. But this is not the prevailing doctrine. I n  
Taylor v. Town,  10 A. & E. Anno. Cas., 1082, it is said: "There is no 
reason why punctuation, which is intended to and does ~ s s i s t  in making 
clear and plain all things else in the English languagci, should be re- 
jected in the case of the interpretation of statutes. C'essante ratione 
legis cessat ipsa lex." Ezuing v. Burnet, 11 Pet. (U. S.) ,  41; Albright 
v. Payne, 43 Ohio St., 8 ;  Savings Im .  V .  Newark, 63 N .  J .  L., 547; 
Comrs. v. Ellwood, 193 Ill., 304; Tyrrell v. Naw Yorlc, 159 N. Y., 239. 
Regard should be given to the difference, which, no doubt, was inten- 
tional, between the punctuation in the first and the purictuation in the 
second section of the original act. Section 2 (C. S., 4450) was as 
follows: :That if any husband, while living with his wife, shall will- 
fully neglect to provide adequate support for such wifl? and the child 
or children which he has begotten upon her, he shall be guilty of a 
misdemeanor.'' I t  is important to note the absence of a comma after 
the words "for such wife." I n  consequence, the section was deemed to 
denounce only one offense, namely, the willful neglect of the wife a d  
the child. Section 1 (C. S., 4447) of the original act provides: '(That 
if any husband shall willfully abandon his wife without providing 
adequate support for such wife, and the child and chi1drt.n which he has 
begotten upon her (such wife), he shall be deemed guilty of a misde 
meanor." Note the comma after the words "wife" and "her." We 
regard it manifest that the first section of the original act (4447) was 
intended to create two offenses (willful abandonment of the wife and 
failure to support her, and willful abandonment of them children and 
failure to support them), and the second (4450) wrls subsequently 
amended and coordinated with the former by substituting "or" for 
"and," and thereby likewise creating two offenses. The Code, sec. 972. 
The words '(while living with his wife" are significani, chiefly as re- 
pelling the notion of a complete or partial severance of the marriage 
relation, and for the reason before stated, imply that the derelict hus- 
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band is living also with his children. So the two sections, construed 
together, areYintended to punish the husband for willful'failure to 
support the wife or children, if living with them, and for his willful 
abandonment of the wife or children-and failure to provide adequate 
support. 

The punctuation in section 4447 has been preserved in Battle's R e  
visal, in The Code, the Revisal of 1905, and in the Consolidated Statutes. 
I f  the phrase relating to the wife and children had not been set apart 
by commas as a separate and distinct provision, this section, like section 
two, might reasonably have been construed as creating one offense, and 
mould have required an amendment similar to that of section two. I t  
is hardly conceivable that the Legislature intended by the amendment 
to create two offenses in the second section if in the first there is only 
one-to subject the husband to prosecution if, while living with his 
wife, he willfully neglects to provide for their children, and to declare 
him exempt if he willfully abandons them and neglects to provide for 
their support. I n  our opinion, if the rule of strict construction be 
applied, the statute means just this: If any husband shall willfully 
abandon his wife without providing adequate support for such wife, 
he shall be guiltv of a misdemeanor. and if he shall willfullv abandon " " 
the children which he may have begotten upon her without providing 
adequate support for such children, he shall be guilty of a misdemeanor. 
This construction harmonizes the two statutes and credits the Legisla- 
ture with the righteous intention of preserving, so far as practicable, 
the unity of the domestic relation. 

True, the caption of the act of 1868-69 is "An act to protect married 
women from the willful abandonment or neglect of their husbands"; but 
to the suggestion that the caption may be invoked in explanation of the 
language of the statute, there is in this case more than one answer. I n  
the first place, the language of the title is not permitted to control 
expressions in the body of a statute that conflict with it. Blue v. 
McDufie,  44 N. C., 132; Randall v. R. R., 104 N.  C., 413; S. c., 107 
N. C., 750; S. v. Pattersolt, 134 N. C., 614. I n  the next place, if it be 
granted that the title of the original act should be considered, why is i t  
not equally clear that the title of the reenacted statute should be con- 
sidered? We readily admit that the compiler's preparafion of a heading 
for a statute in no way affects the construction of the language "when 
its meaning is perfectly obvious." Cram v. Cram, 116 N. C., 293. But 
where in  the course of half a century a statute has been reenacted time 
after time. and the first title is changed and the renacted statute the re  

u 

after bears substantially the amended caption throughout, we are not at  
liberty to assume that such caption indicates merely the compiler's con- 
struction and excludes that of the Legislature. The first renactment 
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was in  1874 (Battle's Rev., ch. 32, see. 119, and ch. liZ1, see. I ) ,  under 
the title, "Husband guilty of a misdemeanor for abandoning family"; 
the second was in 1883 (The Code, vol. 1, ch. 25, sec. 790, and vol. 2, 
ch. 67, sec. 3866 et seq.), under the title, "Abandonment of wife and 
children by husband"; the third was in 1905 (Revisal of 1905, vol. 2, 
ch. 81, sec. 3355, and ch. 121, sec. 5463), under the title, '(Abandonment 
of family by husband"; and the fourth, in 1919 (C. 13., vol. 1, ch. 82, 
see. 4447, and vol. 2, ch. 135, sec. 8107), under the titl., "Abandonment 
of family by husband." I f  i t  be conceded that each of these titles was 
prepared by those who compiled the statutes and represented their per- 
aonal interpretation, it is hardly reasonable to inhibit the conclusion 
that such interpretation has received the repeated approval of the 
Legislature. This deduction is fortified by the fact t h ~ t  the Legislature 
of 1917 seems to have approved it in authorizing the trial judge to 
provide for the support of the deserted wife o r  children, or both. C. S., 
4449. 

We are not disposed to adopt the argument that the offense is directed 
against the ('husband" and not against the father. 'J'he husband and 
[he father is one, and the word used in the statute is intended simply to 
identify the person-descriptio person@-and not to rwtrict its signifi- 
cance to the relation between the husband and the wifcs to the exclusion 
of that between the father and tlie child. The "husb:uitl," if there be 
children, sustains toward his family the dual relation of husband and 
father; he may be referred to as the one, but he is also the other. When 
the marriage relation is severed, whether by death or divorce, the hus- 
band is released frorn his previous obligation to his wife, but not from 
his obligation to his children. Here the decree dissolving the marriage 
colitract left intact and unimpaired the defendant's legal obligation to 
maintain his children. If he was subject to prosecution before the 
divorce, tlie decree does not cover him uith the manile of immunity. 
WalX,clr c. C'wwder, 37 lu'. C., 487; Baglar v. AIcC'omb,;, 66 N. C., 351; 
S a n d e n  v .  h'unders, 167 N. C., 319; 19 C. J., 353 (813). Even after 
tlw tlwth or thc tli~-orce of tlie n ifc thc h~isband is usiially referred to 
as the  snrl-iving husband or the dirorccd husband, just as the "husband 
d' a dnnghtcr" inclutlcs the husband of :1 deceased c aughter. In re 
Ray's Estate, 35 K. Y. Snp., 481. 

r 3 l l l c  next questioli is wlictller the prosecntion is barrtd by the stat~lte 
of li~nitxtions. Xore than two years elapscd between the abandonment 
in J i ~ ~ i t ~ ,  1019, and the institution of the action in Dewniber, 1921. If 
tlicrc wcre notliiilg clse in the rccord, we should be cc~mpelled to hold 
that tlic prosecution could not bc maintained. C. S., 4512. But the 
wiclence shows that within tno  yews next prece(li11g t h  cornniencenient 
of [he prosccutioli the defetidaut rc~cognized as to his children the restored 
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relation, and voluntarily reassumed his obligation to maintain them 
(his civil liability was never suspended) by bestowing gifts, not of food 
or clothing, it is true, and by his promise to the trustee appointed by 
him and his wife (supported by the consideration of a legal duty) to 
provide for them a substantial amount of money. Thereafter, and 
within two years prior to the prosecution he again abandoned his chil- 
dren and withheld all support. I n  AS. v. Hunnon, 168 N .  C., 215, the 
trial judge instructed the jury that a new promise to provide support 
would repel the bar of the statute and the instruction mas sustained. 
I n  that case, besides making the promise, defendant paid his wife the 
sum of $5; and while this circumstance is referred to in the opinion, it 
is not referred to in the judge's instruction to the jury. However, in 
the present case the value of the defendant's gifts, regardless of his 
promise, far exceeded this amount. I n  S. v. Davis, 79 N. C., 604, the 
Court said: "The parties [husband and wife] were together treating 
as to what should be their future relations. The wife proposed a 
complete restoration of their marriage relations, which the husband 
declined, but he agreed to support her, and did support her for two 
weeks, when he refused to mpport her any longer. Being already 
separated, this refusal completed the second offense." The test of a 
legal restoration of the severed marital relation is not necessarily 
whether the delinquent husband and the abandoned child actually lived 
together after the abandonment, because the relation may be restored 
although they do not live in the same home. Here, as in the Davis case, 
supra, the father being still separated from his children, his refusal to 
support them after voluntarily reassuming the obligation that he had 
previollsly disowned, completes the second offense. 

After a deliberate investigation of the record, we find no error. I t  
is not our province to determine the culpable cause of the unfortunate 
separation of the wife and children from the husband and father. Ours 
should be the calm, judicial opinion, and our concern, the proper con- 
struction of the statute under consideration when tested by the approved 
zanons of interpretation. With our conception of the purpose and in- 
tention of the Legislature, we cannot approve a construction of this 
statute which would make is possible for a man who is both husband 
and father willfully to abandon his wife, and after her death or divorce 
willfully to relinquish all concern for his children born of the marriage 
and commit them to the charity of the State without providing raiment 
for their comfort, food for their sustenance, training for their welfare, 
or shelter for their refuge and protection, and yet to retain immunity 
from guilt. 

No error. 
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CLARK, C. J., concurring: C. S., 4447, provides: "Abandonment 
of family by husband. I f  any husband shall willfully abandon his wife 
without providing adequate support for such wife, and the children 
which he may have begotten upon her, he shall be guilty of a misde- 
meanor"; and C. S., 4449, provides: "Order of support from husband's 
property or earnings. Upon any conviction for abandonment, any 
judge or any recorder having jurisdiction thereof may, in his discretion, 
make such order as in his judgment will best provide for the support, as 
far as may be necessary, of the deserted wife or children, or both, from 
the property or labor of the defendant." I n  this casc the evidence was 
uncontradicted that the defendant "abandoned, refmed, and failed to 
support in any way his children, Josephine Bell, aged 4 years; Yabel 
Bell, aged 6 pears; Ellen Bell, aged 8 years; and Mary Baxter Bell, 
aged 10 years, and has not contributed anything to their support since 
said date" (July, 1920). This was so expressed in the warrant which 
was sued out 30 December, 1921, and in  the indictment, and the jury 
found the charge to be true. 

The xvarrant sets out that on 30 December, 1921, Thomas L. Jones, 
justice of the peace of Vaiice County, issued his warrant as follows: 
"State v. J. E. C. Bell. Mabel K. Bell, being duly sworn, complains 
and says that at  and in said county of Vance, in Henderson Township, 
on or about July, 1920, J. E. C. Bell, affiant's divorced husband, did 
unlawfully, willfully, and feloniously abandon, refuse, and fail to sup- 
port in any may his children, Mary Baxter Bell, agcx 10 years; Ellen 
Bell, age 8 years; Mabel Bell, age 6 years, and Josephine Bell, age 4 
years; and has not contributed anything to their said 'wpport since said 
date, contrary to the form of statute and against the  peace and dignity 
of the State." 

On 5 January, 1922, the defendant was arrested upon that warrant 
and was bound over to the Superior Court of Vance cn 6 March, 1922. 
The indictment then found recites that on .... July, 19 20, the defendant, 
J. E .  C. Bell, "Unlawfully and willfully did abandon his children, viz. : 
Mary Baxter Bell, Ellen Bell, Mabel Bell, and Josephine Bell, mithout 
providing adequate support for said children, against the form of the 
statute in such case made and provided, and against the peace and dig- 
nity of the State." I t  is true there was a second count in the bill that 
the defendant had abandoned his wife without providing adequate sup- 
port for such wife and children, but he was not tried or convicted on this 
count, and it appears from the warrant, and from the first count of the 
indictment, on which he was tried, that the defendant's wife had been 
divorced from him at the time the warrant and indictment were found. 

The judge, in accordance with the provisions of section 4449, ad- 
judged that "the defendant pay to the clerk of Vance Superior Court 
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the sum of $50 per month, beginning 1 April, 1922, until the further 
order of the court, to be applied to the maintenance of his infant chil- 
dren," and the costs. 

I t  does not appear that the defendant was without means, and pre- 
sumably he was not, for it appears in the record that he has been sheriff 
of his county, but if he had been, it would hare been (C. S., 4449) in the 
discretion of the judge to make such order for the support of the chil- 
rlren "from the property or labor of the defendant," as i t  was impera- 
tively the duty of the defendant to proride for them. 

This statute does not prohibit this proceeding in favor of the children 
unless his wife has been included, especially is this so when he has no 
wife. The language of the statute is, "without providing adequate sup- 
port for the wife and the children." When such proceedings have been 
taken out for nonsupport of a wife it has never been thought a defense 
that she had no children. Nor can it be reasonably construed that this 
proceeding cannot compel the defendant to aid in the support of his 
children because he has no wife. The rule should work both ways. 
The object is to enforce adequate support for the wife and children, and 
if there is no wife, the proceeding none the less will lie in favor of the 
children, and if there are no children, it still lies in  favor of the wife. 
I t  is an immaterial circumstance whether the defendant has lost his 
mife by death, or by divorce, as in this case. The object of the statute 
is to secure support for the wife and children, or for either. The 
abandonment is only an aggravation of the offense. Any other con- 
struction would make the statute a nullity except in cases where the 
defendant has both mife and children. 

I n  S. v. Kerby, 110 N .  C., 558, it was held that it was intended to 
procure the support of the children as well as for the wife, and that the 
offense was complete when there was a failure to support the children 
only, though in that case the defendant had a wife at the time the 
offense mas committed. 

I t  rvas contended for the defendant that the offense of leaving these 
&ldren without adequate support was barred by the statute of limita- 
tions; as if a statute could run against these four helpless little beings, 
for whose ~rotection, with all others in like condition, the statute was 
provided. I t  is true it has been held in  some decisions that abandon- 
ment was the act to be ~unished,  and, therefore, the statute began to 
run from that time, and the defendant mas protected by the lapse of two 
years. I f  there was any ralidity in that defense as to the wife, who 
was presumably of age, and whose acquiescence for two years might be 
a waiver, this certainly could not avail as against these four little girls 
from 2 to 8 years of age when first abandoned. The statute could not 
run against them. 
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But with all respect to thc precedent, S .  v. Davis, 79 IT. C., 603, that 
held that the statute runs from the abandonment, it nould seen1 that a 
reasonable construction of the intent of the Legislature, as evidenced by 
C. S., 4449, was not to punish the act of abandonment, for which no 
pimishment is prescribed, but the intent was a judgment requiring the 
husband, or father, as the case might be, to furnish adequate support 
out of his estate, if he had any, and if not, by his laboo, and that where 
thcre has becn a failurc to support, as in this case, within two pears 
prior to the institiltion of this proceeding, the action is not barred, 
certainly not against minor childrm. They have had no day in court, 
and hare had no opportunity. 

I n  S .  v. Davis, su~pra, it was held that this mas not a continuing 
offense. Elit that was a case whcre the abandonment was of the mife 
only who might bc presumed possiblp to have waive1 prosecution by 
delay for two gears; but even in that case the court was quick to say 
that if the husband subsequently made a promise within the two years 
to support the wife, thc failure to perform such promise constituted a 
frcsh abandonment and snstained the indictment found within two 
pcars after surh faililrc. If that caw is a precedent for the first propo- 
sition, i t  is equally so for the second. 

I n  S. v. Hannon, 168 N. C., 216, where the husband had abandoned 
his wifc som~thing o ~ c r  thrce years before the bill found, but within 
tx-o years he gaT e her $3 for her support and promised to return and to 
furnish a 1lol:sc for her, which he did not do, it TKLS held sufficient 
breach of his marital duty to support an indictment upon the second 
promisc. T h r  Court said that "the promise of renewal of association 
on the part of the husband and payment of $5  towstrds her support 
would amount to a renewal of the obligation, and on a subsequent failure 
~vithin tht  two years an indictnxnt \~ou ld  lie," ritin,: with approval 
8. c. naris,  79 X. ('., 603, I n  S'. 1 % .  llcanz. 181 N. C., 597, where there 
was a sccontl ahando~~nwnt,  the Court hlcl that the husband leal ing the 
wifr the sxond time witllout furnishing any support ~vithin two years 
nas not barred by the statute of limitations. 

I f  the statute of limitations could run against thes,e little children 
(for the rnother is not a party to this proceeding, and, indeed, the de- 
fendant had no mife when the warrant was sworn out or the indictment 
found), still, even in  that view, this defendant cannot avail himself of 
the bar of the statute, for in this case the abandonment of the wife took 
place about 1 June, 1919, but afterwards, and within ,wo years of the 
swearing out of the warrant in  this case, on 30 December, 1921, the 
defendant executed a deed on 1 December, 1920, to R.  S. McCoin, au 
trustee, jointly with his divorced wife, in which they both conveyed 
their interest in certain property to the trustee with authority to manage 
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the same, keep it in good condition, and out of the proceeds of said 
trust fund should pay $200 a month for the support of the divorced wife 
and the necessary expenses of the children and their schooling. This 
fund proved inadequate, and the children have been left without any 
support whatever. 

The trustee, Mr. McCoin, also testified that in the fa11 of 1921, after 
he had been made trustee and found the fund insufficient, he met the 
defendant on the street and asked him to contribute something to the 
expenses of one of the children in the hospital. The defendant said he 
would do what he could for his children, adding that he mas going to 
Raleigh and would see about a $200 over-payment which he had madc 
in settling as sheriff his taxes with the State; that he would send that, 
and also would send him a list of parties whose taxes he had paid but 
had not collected, and that the trustee (McCoin) might collect that for 
the children. He  also, within the two years, on Christmas, 1920, sent 
the children a pony for riding and several small presents. 

The deed in  trust, the promise to McCoin, trustee, and the sending 
of the pony and other articles were all done within two years prior to 
the beginning of this action and his subsequent total abandonment of 
his children without any support constitutes an offense, and in any view 
prevents the bar of the statute of limitations. AS, v. Davis ,  supra; 8. v. 
H a n n o n ,  supra.  

His legal and moral duty Tvas a sufficient consideration for the prom- 
ise he made, within the two years, to 3IcCoin to send check and other 
aid for the support of his little girls. 

This Court held, in Sanders  c. Sanders ,  167 R. C., 319: "There can 
be no controversy that the father is under the legal as well as a moral 
dut j  to support his infant children. W a l h e r  c. Crozuder, 37 N. C., 
487," and whethcr they have property or not. f l ag lar  r .  SicC'ombs, 66 
N. C., 3-19. 

The defendant did not put on ally evidence to deny that he had left 
his four little girls, aged from 4 to 10, without any support whatever, 
neither for food, clothing, shelter, or schooling. But his counsel insists 
that he is protected from liability because when these children were still 
younger, i. e., 2 to 8 years of age, they had allowed two years to elapse 
~vithout taking ally steps to force him to provide for them. I do not 
think that this can be the law in Korth Carolina. 

In 20 R. C. L., 622, sec. 30, it is said: "Correlative to the father's 
right to the custody, control, and earnings of his minor child is his duty 
to support such child. T h i s  du ty  is recognized and disclzarged even  b y  
t h e  higher  orders of t h e  animal world ,  and it vould seem to be pre- 
scribed as to the human father by the most elementary principles of 
ciYilization as well as of law. I t  was held in some early American 
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cases, supported by eminent English authority, that 'there is no legal 
obligation on a parent to maintain his  child,' unless by force of some 
statute. But  this doctrine, admitted to seem startling and opposed to 
the innate sense of justice by the court which gave to it its first ,lmeri- 
can support, has been repudiated by the grcnt majority of Almerican 
cow-ts"; and here fol1o~r.s a long list of dccisions, the only case cited to 
the contrary bring an early Kexv IIanipshire case. 

T h e  law is th118 statrrl, 8 R. C. L., 307, sec. 332:  "2'1re c r i m e  of  n o n -  
s u p p o r t  is a con /  i n u i n g  one ,  as f h c  d u f  y t o  s u p p o r t  is con finzhzq, and the 
breach of it may bc statcd as  har ing  occurred a t  the monient of desertion 
or a f  an!] fime diu-itz,q f h e  c o n f i n u a n r c  of thcl willful neglect to support." 
Certainly n.herc the failnre to support is only as  to tkc children, who 
a t  its commeucemcnt w r e  froin 2 to 8 years of age, and the husband, as 
in this case, rciiclred his promise to support them within the two years 
and has failed to comply, the statute of liniitations car not be a bar as 
to these children. 

The  verdict of the jury a i d  the judgment of the court that  the defend- 
ant pay $50 per month for the support of his four cl i ldren xvas just 
and righteous altogether, and in accordnncc. with the language as well 
as the clear intent of our statute. 

Indeed, the single case that  holds that neglect to support the children 
is "not a continuing duty," and hence acqui~scence for '3 years by them 
is  a bar to any liability, should be orerrulrd. I n  its ~ e r y  nature sup- 
port is  a '(continuing duty." 8 R. C. L., 307. I t  is riolated the very 
first day that  the father fails to discharge it, and each succeeding day 
thereafter is an  aggramtion and not a defense. Under our rule as to 
the statute of limitations in  misdemeanors, the defendant cannot be 
held guilty for acts of abandonment and nonsupport csommittecl more 
than two years before proceedings began, but for  those committed 
within two years. B u t  if this is to be reversed, and b j  calling it "not 
a continuing offense" (for which there is no intimation in the statute), 
still the promise to McCoin and the gifts to the childrm, made ~v i th in  
two years before this action was begun, deprires the de'endant of rely- 
ing upon the defense that  lie had also been guilty before he two years. 

STACY, J., dissenting: I should be content with the ;udgment of the 
majority in this case if I did not feel that  the present decision is vio- 
lative of the rule of strict construction, as it relates to the interpretation 
of criminal statutes, and further, that  i t  is in conflict with a number of 
our previous decisions. The  duties of a husband are  quite different 
from those of a father, and i t  woilld seein that  a penal statute directed 
against the one ought not to be held to include the other, unless the 



N. C.] FALL TERM, 19.22. 715 

Legislature so declare. d man may be a husband and yet not a father; 
or, like J. E .  C. Bell, he may be a father and not now a husband. 

But it is stated in the opinion of the Court that the statute should be 
construed as if it contained other words than those incorporated therein, 
and then the observation is made that the conclusion reached is the 
rational and reasonable one. Naybe so; but to my mind this conviction 
cannot be sustained without giving a strained construction to a criminal 
statute, and further, by adding additional words thereto, by way of 
"judicial legislation." Both of these methods, however, seem to have 
been employed, in the instant case, in a manner and fashion satisfactory 
to a majority of the Court. 

The present prosecution is based upon an indictment charging the 
defendant with ~villfully abandoning his wife without providing ade- 
quately for her support, and for the support of their four minor chil- 
dren, as condemned by C. S., 4447. There is also a count in the bill 
charging the defendant with a riolation of C. S., 4450, in that, while 
living with his mife, he \villfully neglected to provide adequate support 
for the children which he had begotten upon her. But as the evidence 
was not sufficient to support this latter charge, it need not be considered. 
S. v. Rerby ,  110 K. C., 5.58. H e  was convicted under the first count. 

I n  addition to the above, there was a third count in the bill to the 
effect that in July, 1920, the defendant "unlawfully and willfully did 
abandon his children, viz. : Mary Baxter Bell, Ellen Bell, Mabel Bell, and 
Josephine Bell, without proriding adequate support for said children, 
against the form of the statute in such cases made and provided, and 
against the peace and dignity of the State." With respect to this 
charge, I am unable to find any statute in Korth Carolina making the 
alleged offense criminal, unless C. S., 4447, was intended to do so. The 
language of this statute is as follows: "If any husband shall willfully 
abandon his ~ ~ i f e  vithout providing adequate support for such wife, and 
the children which he may have begotten upon her, he shall be guilty 
of a misdemeanor." Here, it will be observed, two things are necessary 
to be shown, and they must concur in order to render the husband liable 
to indictment, to wit: (1) a willful abandonment of the wife; and ( 2 )  
a failure to provide ('adequate support for such wife, and the children 
which he may have begotten upon her." X. v. Toney, 162 K. C., 635. 
Of course, the offense may be committed where there are no children, 
but it would seem to be otherwise where there is no wife. The abandon- 
ment of the wife is the act of abandonment here condemned, and not 
that of the children. The statute provides that the charge may be pre- 
ferred against any offending husband, not father. "If any husband 
shall willfully abandon his wife," etc., is the language used. 
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But it is said that a contrary meaning mas intended, as appears from 
the caption of this section, which is as follo~vs: ",lbandonmei~t of family 
by hnshand." Where the meaning of a statute is doubtful, its title may 
be called in aid of construction (Frriglzt Discrimination Cases, 95 X. C., 
434) ; but the caption cannot control when the nieanillg of the text is 
clear. I n  r e  Chiskolm's Will,  176 N .  C., 211, and cases there cited. 
Especially is this true where the headings of sections have been prepared 
hy conlpilers and not by the Legislature itself. C7.am v. Cram, 116 
K. C., 288. Moreover, it does not appear that the instalit caption 
imports a meaning contrary to the body of the text. ?'he abandonment 
mentioned is to be by the "husband"; and a hnsband if a man vho  has 
a wife. 

I t  was not an indictable offense at common law for :L father to aban- 
don his children, nor x7as it a crime for a hushand to desert his mife. 
The hasis of the entire prosecution we are now considering is  purely 
statutory. 13 R. C. L., 1191. I t  was not known or recognized at  the 
common lam, and hence we must look to the enactments of the Legisla- 
ture to determine the lamfulness or unlavfulness of the offense charged. 
21  Cyc., 1611. 4 careful reading of the above section convinces me 
that this third count is not inclnclcd ~vithin its terms. Furthermore, it 
is quite evident that such xvas not the purpose and intent of the law- 
making body. The provisions of C. s., 4450, n-ould seem to indicate a 
different policy, or a contrary legislative intent. This section reads 
as follows: "If any husband, while living with his wife, shall willfully 
neglect to provide adequate support for such wife, or the children which 
he has begotten upon her, he shall be guilty of a misdeneanor." 

I t  will be noted that, in one section, the willful abandonment of the 
mife without providing adequate support for such wife, and the children 
begotten upon her, is the offense condemned; while in the other, the 
willful neglect, while living with the wife, to provide adequate support 
for such mife or the children begotten upon her is made a misdemeanor. 
The two statutes are quite different, and, on a proper perusal, I think 
it is apparent that both were drawn with studied car. and precision. 
Note, also, that C. S., 4449, by express terms, has no application unless 
and until there has been a conviction under the prior statute, and the 
same mav be said of Public Laws 1921. ch. 103. 

I t  may be stated, however, that the defendant was not prosecuted on 
this third count in the court below. The case was tried on another 
theory. The State offered evidence tending to show that in June, 1919, 
the defendant abandoned his wife without proriding adequate support 
for her and their four minor children. The defendant offered no 
evidence, but contented himself with the plea that the prosecution was 
barred by the statute of limitations. This mas the on y question con- 
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sidered on the trial; and, of course, if the defendant had been tried on 
the third count in  the bill, and i t  were valid, the plea of the statute of 
limitations could have arailed him nothing under the facts of the in- 
stant case. 

The offense charged under C. S., 4447, and of which the defendant 
was convicted, is a misdemeanor. I t  occurred on or about 1 June, 
1919, according to the State's evidence. The defendant was arrested 
5 January, 1922, and tried at  the March Term, 1922, of Vance Superior 
Court. The only question presented for our consideration on this 
appeal is the validity of the defendant's plea of the two-year statute of 
limitations, C. S., 4512. 

As early as 1878, in the case of S. u. Davis, 79 N .  C., 603, thc follom- 
ing was declared to be the law of this jurisdiction: "It is the act of 
abandonment and failure to support that constitute the offense. The 
first offense was in 18'73, and is barred by the statute of limitations. I t  
is not a continuing offense by reason of the continued separation; so 
that the question is whether there was a second offense in the latter part 
of the year 1877." To like effect were the decisions in S.  v. D~inston, 
78 N .  C., 420, and 8. v. Deaton, 65 N.  C., 496. And such was recog- 
nized to be the law, as i t  obtains with us, in a veil considered opinion 
by Associate Justice Walker in the recent case of IS. v. Beam, 181 N.  C., 
597. 

I n  order to repel the plea of the statute of limitations, the State 
offered evidence tending to shorn: (1) that the defendant sent his chil- 
dren a pony for a Christmas present in December, 1920; (2) that the 
following Christmas, 1921, he sent his oldest girl a book, two of his 
other children a basket, and the smallest one a doll; (3) that on 1 De- 
cember, 1920, the prosecutrix, Mrs. Bell, who had inherited some prop- 
erty from her father and mother, executed a deed of trust conveying her 
said inheritance to R. S. McCoin, trustee, for the use and benefit of 
herself and her four minor children, in which said deed of trust the 
defendant joined on 9 December, 1920, the same having been selit to him 
for his signature in Beaufort County, IN. C., where he then resided; 
(4) that in the fall of 1921 the defendant promised R. S. McCoin, vho  
was then acting as trustee of Mrs. Bell's property, to send him a check 
of $200 to be used in paying the hospital bill of one of his children. 
This he never did; and at thc time of his conversation and promise to 
McCoin, he expressly stated that "he wouldn't contribute anything to 
Nabel (Mrs. Bell), but he wanted to do what he could for the children." 

I t  is contended by the State that the foregoing acts of the defendant, 
committed, as they were, within two years of the finding of the bill of 
indictment, take the case from under the bar of the statute, and, for this 
position, the decision in S. v. Davis, supra, is cited as an authority. I t  
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mill be noted, however, that in Davis's case, supra, thew was a promise 
to proride for the wife's support, mhich amounted to :i recognition of 
the marital obligations, and this promise was actually carried out for a 
period of two weeks. A refusal then on the part of t ~ e  defendant to 
continue to support his wife and child was held to be a swond offense, or 
a fresh act of abandonment and failnre to support within the meaning 
of the statnte. 

But in the case at bar Mrs. Bell had obtained an absolute divorce 
from the defendant in the spring of 1921, long before the defendant's 
conversation with McCoin, and before his Christmas gift to the children 
in 1921. Hence, the only acts done by the defendant w thin the period 
of the statute, and while the bonds of matrimony were still subsisting 
between the prosecutrix and himself, were the giving oi' the pony as a 
Christmas present to the children in 1920, and the consenting to the 
placing of his wife's property in trust by joining in the leed mhich had 
been sent to him for his signature. This lvas not suffic~ent to take the 
case out of the statute and start i t  to running anew. Neither of these 
acts, nor the two combined, under the circun~stances of the instant case, 
could hardly be said to partake of the substance of adqua tc  support. 
The former was intended only as an ac.t of kindness, beiqg a Christmas 
gift to the children, and the latter was a mew legal formality. Further- 
more, two elements are necessary to constitute the offens- here charged, 
namely, willful abandonment of the wife and failure to provide adequate 
support. Such has been the dirtlct holding in at  least three cases : 
8. 71. Smith, 164 N. C., 479; S .  v. Toney, 162 N. C., 635, and S. v. X a y ,  
132 N .  C., 1021. 

The State also relies npon the decision in 8, v. Hannon, 168 ?\'. C., 
215. But in that case there was not only a promise m:de to the wife 
to provide support within the statutory period, but an actual resumption 
of the marital relations; and what is said in an opinion should always 
be considered in  connection mith the facts of the case in which it is 
delivered. "Every opinion, to be correctly understood, ought to be 
considered with a view to the case in which it was delivered." ,Warshall, 
C. J., in U .  8. v. Burr, 4 Cr., 470. 

The civil liability or obligation devolving upon the defendant to sup- 
port his minor children is not before us for consideration. Sanders v. 
Sanders, 167 N. C., 319. Nor are we called upon to s a  whether such 
conduct as here disclosed should be made criminal. We CI n only declare 
the law as we find it, and the courts are not at liberty to extend the 
terms of a penal statute, by implication or otherwise, tc include cases 
not clearly within its meaning. I n  other words, the rulc of strict eon- 
struction prevails. S .  v.  Falkner, 182 N .  C., 795. Thert is nothing on 
the present record to show what order, if any, was mad. mith respect 
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to the care and custody of the defendant's minor children in  the divorce 
proceedings, brought by his wife in the spring of 1 9 2 1 ;  but from what 
is now apparent it would seem that the civil right of these children to 
call upon the defendant for support is still subsisting, and certainly it 
is not impaired by the lapse of time. Sunders v. Sanders, supra. They 
are evidently living with their mother, but it does not appear that she 
has been awarded their custody by order of court, or otherwise. 

The unfortunate and &urnstances here disclosed, especially 
in the absence of any exculpating testimony, may have a strong ten- 
dency to excite sympathy for the minor children, on the one hand, and 
to elicit criticism of the defendant on the other, but it behooves us to 
bear in mind the fact that neither partisan advocacy nor sharp invective 
should find a place, or eren support, in a calm, judicial opinion; and 
further, it should be remembered that we are engaged in "running the 
base line" here, with square and plumb, or needle and compass, as i t  
were. and hence it is not ~ermissible for us to "stretch" the criminal 
law, by equitable construction or otherwise, to include cases not ex- 
pressIy covered by the statute. We must hew to the line and let the 
chips fall wherever they may. And though we may think the law ought 
to I;e otherwise, this should not blind our judgment to what it really is. 
The duty of legislation rests with another department of the Govern- 
ment. I t  is ours only to declare the law, not to make it. Moore %. 

Jones, 76 N. C., 187. The people of S o r t h  Carolina have ordained in 
their Constitution (Art. I, sec. 8) that the legislative, executive, and su- 
preme judicial powers of the Government should be and ought to remain 
forever separate and distinct from each other. Such is their expressed 
will, and from the earliest period in our history they have endeavored 
with sedulous care to guard this great principle of the separation of the 
powers. I n  this country those who make the laws determine their 
expediency and wisdom, but they do not administer them. The chief 
magistrate who executes them is not allowed to judge them. To another 
tri tunal is given the authority to pass upon their validity and consti- 
tutionality, "to the end that it be a government of laws and not of men." 
From this unique political division results our elaborate system of 
checks and balances-a complication and refinement which repudiates 
all hereditary tendencies and makes the law supreme. I n  short, it is 
one of the distinct American contributions to the science of government; 
and the judiciary-the department of trial and judgment-of all others, 
without hesitation or turning, should hold fast to the basic principle 
upon which this Government is founded. The courts are vested with 
judicial powers only, and it is no part of their function to change or to 
amend the criminal statutes enacted by the Legislature. On the other 
hand, the universal rule is that such statutes are to be construed strictly. 
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I n  recognition and support of this well establishec formula, there 
must be some uniformity in judicial decisions, when dealing with a 
given subject, or else the law itself, the very chart by which me are 
sailing, mill become as unstable and uncertain as the shifting sands of 
the sea-a condition which, all must agree, would be intolerable and 
destructive of the only enduring foundation upon which the present and 
future hope of this Government of laws and not of men must be builded 
and sustained. 

The identical law which this Court has heretofore declared to be 
applicable in silch cases is now invoked by the defendant for his protec- 
tion. H e  relies upon a statute of repose and the stability of our deci- 
sions. With assured confidence, he stands at the bar and asks that the 
same law which is administered to others shall be administered to him. 
The righteousness of this position can hardly be denied y a great State 
which has vouchsafed to every person within its borders even-handed 
justice and the eqnal protection of the laws. 

I t  is not every abandonment that is made criminal by the statute as 
enacted by the Legislature. I n  the first place, the act of abandonment 
must be willful, or without just cause, excuse, or justifil:ation, which is 
more than a mere separation (S. v. Palkner, 182 N. C. ,  793) ; and this 
must be accompanied by a failure to provide adequate sgpport for such 
abandoned wife and the children which the defendant may have begotten 
upon her, whether born in  lawful wedlock or not. But this would not 
include the children of any other marriage or cohabitation. The chil- 
dren are referred to only in connection with the adequacy of support 
for the abandoned wife, and then only those which the defendant may 
have begotten upon her. But it is stated in the opinion of the Court 
that the statute should be construed as if it were framed in the follow- 
ing langnage: "If any husband shall willfully abandon his wife with- 
out providing adequate support for such wife, he shall be guilty of a 
niisdemeanor, and if lie shall willfully abandon the children which he 
may have begotten upon her without providing adequate support for 
such children, he shall be guilty of a misdemeanor." Here, it will be 
obserrcd, in the re~ ised  statement of the statute, as rewritten by the 
Court, the words "which he may h a ~ e  begotten upon her" are meaning- 
less unless t h y  refcr to the children which the defencant may have 
begotten up011 his abandoned wife. Manifestly, if there be no aban- 
doned nife, there can be no such children. On the other hand, if these 
words, as here used by the Court, are to be interpreted as meaning legiti- 
mate children-and they could be construed to mean illegitimate chil- 
dren just as well, for "her," a pronoun, without an antezedent noun to 
represent, would be a prodigal term-then the act of the Legislature has 
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been entirely changed. The courts are treading on dangerous ground 
when they begin the practice of rewriting criminal statutes. 

I f  this defendant were indicted and stood convicted of a capital 
felony, it could hardly be conceived that the present interpretation of 
the statute would be permitted to stand for a moment, and yet the same 
rule of strict construction which is to be observed in  interpreting statutes 
dealing with the more serious offenses applies equally to those having 
to do mith crimes of a lesser magnitude. I t  were better that the Legis- 
iature should be given an opportunity to declare the lam more explicitly 
than that \ye should denart from the settled rule in  matters of this kind, 
which has been approved by the wisdom of the ages. 

Let there be no misunderstanding. I am not defending or offering 
any excuse for the conduct of the defendant here. I t  may have been 
highly reprehensible, and doubtless it was, but my concern is mith a f a r  
more serious question, and one which involves the policy of the Court 
in dealing v i t h  the rights and liberties of our citizens. If we are to 
amend this statute, where is such practice to end or to be stopped? I 
can find no authority or license for its use in this instance. 

My position is simply this: The only wife mentioned in the statute 
is the wife which the defendant husband has willfully abandoned. The 
only children mentioned in  the statute are those which the defendant 
husband may have begotten upon his abandoned wife, and none other. 
Clearly, if no wife has been abandoned, there can be no children of 
"such wife." Furthermore, the children are mentioned only in connec- 
tion with the adequacy of support for the abandoned wife. This inter- 
pretation is supported and fortified by the language used in C. s., 4450, 
a cognate statute. I n  reply to this, I am met with the statement that 
the law ought to be otherwise. Possibly so, but that is a matter for the 
Legislature. With all due deference, I think the punitory judgment 
pronounced herein should be withheld and the parties allowed to proceed 
in a civil action, as already suggested, if so advised. 

WALKER, J., concurs in dissent. 

STATE v. CLARESCE ASD CLAUDE SCHOOLFIELD. 

(Filed 15 Sovember, 1922.) 

1. Instructions-Criminal Law-Reasonable D o u b t A p p e a I  and Error. 
I t  is not reversible error for the trial judge, in his instructions in a 

criminal action, to charge the jury, in several parts thereof, to convict 
the defendant if certain phases of the evidence satisfies them as to certain 
facts, leaving out the requirement of the State's showing guilt beyond a 
46-154 
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reasonable doubt, when construing the charge as a connected whole it 
appears that he has clearly and unmistakably charged them elsewhere 
that the State must satisfy them of the defendant's guilt beyond a reason- 
able doubt, and upon its failure to have done so, to give the defendant 
the benefit thereof and acquit him. 

2. Criminal Law-Reasonable Doubt Defined. 
The reasonable doubt of defendant's guilt in a criminal action beyond 

which the State must satisfy the jury is not a vain, ima.:inary, or fanciful 
doubt; and it is required that the jury be entirely satisfied or convinced 
of the defendant's guilt, before convicting him, or that they be satisfied 
thereof to a moral certainty, after considering, comparing, and weighing 
all the evidence; and if then there should be a reasonable doubt existing 
in their minds, as to his guilt of the offense charged, their verdict should 
acquit him. 

APPEAL by defendant Claude Schoolfield from Barding,  J., at  August 
Term, 1922, of GUILFORD. 

Criminal  prosecution, tried upon an indictment charqing the defend- 
ants with the forgery of a check, and also with uttering the same with 
intent to defraud, knowing i t  to have been falsely forged. C.  S., 4293 
and 4294. 

Clarence Schoolfield mas acquitted. H i s  codefendant, Claude School- 
field, was conricted, and from the judgment pronounced he  appeals, 
assigning errors. 

Attorney-General Banning and Assistant Attorney-General hTash for 
the State. 
8. B. Adams and R. C. Xtrudulick for defendant. 

STACY, J. The  only serious exception appearing on the record is  the 
one directed to the following portion of his Honor's charge: 

"Reasonable doubt, gentlemen, however, does not mean. any  and all 
possible doubt. I t  does not mean that  you are  to sit in the jury box 
and refuse to convict any man  of a charge of violating the lam until 
your mind has been disabused of all possible peradventure of a doubt. 
Tha t  i s  not what the law contemplates by a reasonable doubt; but a 
reasonable doubt means that  when you have heard all of the evidence 
in  the case, when you have heard the arguments and contentions of the 
State and of the defendants, when you have heard the instructions of 
the court as i t  endearors to apply the rules of law in  the case to the 
evidence for your consideration, does that  satisfy you-does the evidence 
in  this case, or the lack of evidence in  this case, raise in  pour mind that  
sort of a doubt which would be raised in the mind of a man possessed 
of his reasonable and normal faculties when considering i t  a l l ?  I f  the 
State has  satisfied you that  the defendants are guilty beyond a reason- 
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able doubt, i t  would be your duty to convict them. I f  i t  has failed to 
so satisfy you, then i t  is your duty to give them the benefit of the doubt 
and acquit them." 

I t  is the contention of the defendant that the use of the words "Does 
that satisfy you?" in the above charge was insufficient, and should be 
held for reversible error. This interrogatory expression, taken in  con- 
nection with the context and the manner in which i t  was used, could 
hardly have left an erroneous impression with the jury. His  Honor 
immediately added: "If the State has  satisfied you that the defendants 
are guilty beyond a reasonable doubt, i t  would be your duty to convict 
them. If it has failed to so satisfy you, then i t  is your duty to give 
them the benefit of the doubt and acquit them." 

Nor do we think the instruction is subject to the criticism that the 
defendants were required to satisfy the jury of any fact. His Honor 
repeated the statement several times in the charge that the burden was 
on the State to satisfy the jury of the defendant's guilt beyond a reason- 
able doubt before a verdict could be rendered against them. 

A reasonable doubt is not a vain, imaginary, or fanciful doubt, but it 
is a sane, rational doubt. When i t  is said that the jury must be satisfied 
of the defendant's guilt beyond a reasonable doubt, i t  is meant that they 
must be "fully satisfied" (8 .  v. Sears, 61 N. C., 146), or "entirely con- 
vinced" (8 .  v. Parker, 61 N. C., 473), or "satisfied to a moral certainty" 
(8.  v. Wilcox, 132 N. C., 1137), of the truth of the charge, S. v. Charles, 
161 N. C., 287. I f  after considering, comparing, and weighing all the 
evidence the minds of the jurors are left in  such condition that they 
cannot say they have an abiding faith, to a moral certainty, in the 
defendant's guilt, then they have a reasonable doubt; otherwise not. 
Commo?twealth v. Webster, 5 Cushing (Mass.), 295; 52 Am. Dec., 
p. 730; 12 Cyc., 625; 16 C. J., 988; 4 Words and Phrases, 155. 

After a careful consideration of the record, we have found no error, 
and this will be certified. 

No error. 

STATE v. ARTHUR GRIER. 

(Filed 22 November, 1922.) 

Spirituous Liquor-Intoticating Liquor-IndictmentManufacturing- 
Aiding and Abetting-Issues-VerdictEvidenc8-NonsuitTriaIs, 

Where there is circumstantial evidence tending to show that the defead- 
ant had free access to the cellar in a house in the country where spirit- 
uous liquor was unlawfully manufactured, and was present at  the time, 
and that he carried whiskey in cans from thence to a place of business he 
had in a nearby city, and had brought several persons out from the city, 
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etc., it is sufficient for conviction under a count in the indictment charg- 
ing the unlawful manufacture of intoxicants; and where the jury have 
rendered a rerdict of gnilty upon an issue as to aiding and abetting 
therein, though no such offense was specifically charged, he would be 
equally guilty with those who had actually done the illicit manufacturing, 
and a motion as of nonsuit was properly disallowed. C' .  S., 3409. 

APPEAL hy defendant from TVebb, J., at the July Term, 1922, of 
MECKLEXBTRG. 

Attorne!j-Gcn~ral Xanwing and Assistant Attorney-General Xash  for 
the State.  

fltewart ci? X c R u e  and ST'illiam H. Babbitt f o ~  defendant. 

WALKER, J. The defendant mas convicted at the July Term, 1922, of 
Mecklenburg Superior Court, of aiding and abetting in t l ~ c  manufacture 
of spirituous liquors, and from the judgment upon ~ u c h  conviction 
appealcd to this Court. 

I n  the bill of indictment there were sellera1 counts, one of which 
charged the defendant with manufacturing, distillin,;, and making 
spirituous and intoxicating liquors. Then. mas no count in the bill 
which charged him with aiding and abetting in the manufacture of 
liquor. 

The defendant's first exception and exception two mere taken to the 
refusal of the judge to nonsuit at the end of the State's evidence and 
again at  the end of all the e~idence. 

The State's e~idence tended to show that in Marck, 1922, deputy 
sheriffs Vesperman and Moser found a large steel still in the basement 
of Monroe Johnson's house, which house was directly opposite Steel 
Creek Presbyterian Church, about nine miles from C~arlot te .  They 
found there the necessary equipment for operating the still and fire 
hundred gallons of beer. At the time they searched the house, Viry 
Johnson, v i fe  of Monroe Johnson, was the only perssn there. The 
defendant ran a restallrant and kept an automobile for l i re ,  and it was 
in consequence of information given by Viry Johnson that the officers 
arrested the defendant Grier, in May, 1922. The defendant was a 
nephew of Viry. I n  the early part of the week, before the still was 
found, he brought cans to her house. On Friday prior to the time the 
still was found by the officers, he came out to the still in his car and 
bronght two other persons with him. H e  went into the house where she 
(Tirg)  lay sick in bed. At that time he told her that he had nothing 
to do ~ i t h  the still, bnt hnd hccu hired to bring the other two persons 
out tlwre. She could hcar tlle roiees of bystanders outsi'le the windon-, 
and could smell the fumes comiug np from the basement, mhere the still 
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mas. The next night (Saturday night) the defendant came out again, 
bringing only one person with him. Her husband, Xonroe Johnson, 
was not at home at the time, he being then in the jaiI at  Charlotte. 
The defendant drove up the roadway leading to the house, and in circling 
the house to go back out his car stuck in  a ditch near the rear of the 
house. She (Viry) was sick in bed, but got up, went to the window, 
and saw them put some cans in the car. Tuesday after the still mas 
found by the officers, she (Viry) sent for Harvey Grier, defendant's 
father, to see him about moving. Harvey was sick at the time, and 
defendant himself came, finding her lying in bed. She told him that 
the officers had found the still and beer, and he said, "Oh, Lordy," and 
fell back on the bed where he was sitting. 

I t  appears from this testimony that Monroe Johnson was not present 
a t  either of the times about which his wife testified, when the defendant 
was present. The defendant himself had free access to the still, and it 
was being operated while he was there. The witness could smell the 
fumes coming up  from the basement where the still was. Again, when 
he came back, she saw the defendant put in his car the cans which he 
had brought out on his former trip. This is sufficient evidence to carry 
the case to the jury, as to the defendant's guilt upon the charge of 
manufacturing liquor. The jury, however, convicted him of aiding and 
abetting in the manufacture of the liquor. The defendant certainly 
cannot complain that the jury acquitted him of actively engaging i n  the 
alleged manufacture of liquor, but convicted him of aiding and abetting 
others in doing so. S.  v. Smith, 183 N. C., at  p. 729;  notwithstanding 
that in law the fact that he was aiding and abetting tLe unlawful manu- 
facture of liquor rendered him equally guilty with those who actually 
operated the still. 8. v. Clark, 183 N. C., 733. The defendant here 
was not simply hauling people to this still that they might obtain liquor 
themselves from it, but there was reason to infer from the circumstancee 
that he evidently, according to Viry Johnson's testimony, brought them 
there in order that the liquor might be manufactured and carried back 
to Charlotte. I t  is a fair inference from this testimony that the place 
of manufacture of this liquor was at  Monroe Johnson's house,.but the 
place of its distribution or sale mas at  the restaurant of the defendant in 
Charlotte. 

The defendant assigned several errors, based upon the exceptions duly 
taken by him, as follows : 

The first assignment of error is based on the court's refusal to nonsuit 
at  the conclusion of the State's evidence, and at  the conclusion of the 
entire evidence. 

The second assignment of error was taken to this instruction to the 
jury: "Or if they find that the still was not the property of the defend- 
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ant, but if they are satisfied beyond a reasonable doubt that the defend- 
ant was present, aiding and abetting some one else in  the unlawful 
manufacture of the liquor, the defendant would be guilty, and if they 
so find beyond a reasonable doubt, i t  would be their duty to convict the 
defendant.'' The question (as defendant's counsel contend) raised in 
this assignment is whether the common-law rule that aiders and abettors - 
in  misdemeanors are guilty as principals applies to statutory misde- 
meanors. 

The third assignment of error is to the refusal of defendant's motion 
in arrest of judgment, and to judgment upon the verdict, namely, 
"Guilty of aiding and abetting in  the manufacture of liquor." 

The nonsuit was properly denied, as there was ample evidence of 
defendant's guilt. I f  we should concede that i t  was not shown that he 
had any connection with the operation of the still, or in  any way par- 
ticipated therein, we close our minds to manifest inference which the 
jury were at  liberty to draw from the testimony. I t  did not require 
that the witness, Qiry Johnson, should have actually seen, or caught, the 
defendant in the act of operating the still. They had the right to form 
their conclusion as to his guilt from the facts and circumstances within 
her knowledge, and which came under her observation, or from what 
she saw and-heard. at  the time of the transaction, as related bv her 
while on the witness stand. The acts and conduct of the defendant, 
generally speaking and without entering into details, were those which 
usually accompany guilt. They do not have the appeaImance of lawful 
or legitimate conduct. The basement, the still, in active operation, and 
the cans which were brought there and taken away by the defendant, the 
fumes which arose from below Viry's room, are clearl;~ indicative of 
unlawful dealings by him, and conjointly with others who came with 
him and engaged in the illegal manufacture of the liquor, which was 
carried to Charlotte and placed in  his restaurant. The plrpose in doing 
all these things is so apparent that the jury could scai-cely have ren- 
dered a contrary verdict. The conclusion reached by them was well 
warranted. 

The second and third assignments of error seem to involve substan- 
tially the same question; that is, whether the defendani could be con- 
victed of aiding and abetting in the commission of the crime under a bill 
charging only the principal offense of manufacturing liquor. I n  order 
to completely answer this contention it is necessary merely to refer to 
the statute, which is as follows: "It is unlawful for any person to 
distil, manufacture, or in  any manner make, or for any person to aid, 
assist, or abet any such person in distilling, manufactu~ing, or in any 
manner making any spirituous or malt liquors or intoxicating bitters 
within the State of North Carolina; but this shall not be understood as 
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prohibiting the manufacture of wines and cider in the manner and 
under the conditions which are now or may hereafter be provided by 
law. Any person or persons violating the provisions of this section 
shall, for the first conviction, be guilty of a misdemeanor, and, upon 
conviction or confession of guilt, punished in the discretion of the 
court,'' etc. C. S., 3409. 

I t  is hardly nec6ssary that we should discuss the principle of the 
common law as to aiders and abettors in misdemeanors, and we simply 
state the general rule that aiders and abettors in misdemeanors are to be 
considered as principals. This Court has often held that one who aids 
and abets in a misdemeanor can be convicted of the principal offense 
charged in the bill, and we said in S. v. Horner, 174 N.  C., 792, which 
was an indictment for an offense similar to the one described in this 
case, that "It makes no difference whether defendant was a principal in 
the first degree or in the second degree as aider and abettor. The latter 
is but a lower grade of the principal offense, viz., the distilling and 
manufacturing of liquor. An aider and abetter is denominated in  the 
books as principal in the second degree," and in S. v. Ogleston, 177 
V. C., 542, Allen, J., charged the jury: '(Under this act, notwithstand- 
ing the charge is for the manufacture of spirituous liquors, you can 
convict either of the defendants for aiding and abetting the manufactur- 
ing of spirituous liquors as principals." This charge was sustained. 
See, also, S. v. Killian, 178 N.  C., 753. 

There are many cases in which we have upheld convictions upon 
similar indictments for aiding and abetting, when the evidence was of 
far  less convincing force than the proof upon which this verdict rests, 
and where it showed no more participation in the principal crime than 
that of aiding and abetting. 

The defendant, however, moved in  arrest of judgment, because the 
indictment charged the manufacture of liquor without any count therein 
for aiding and abetting in the manufacture, yet the jury convicted him 
of aiding and abetting. The legal effect of this verdict, as we have 
shown, was to declare him guilty of manufacturing. S. v. Killian, 
supra; S. v. Ogleston, supra; S. v. Clark, 183 N .  C., 733; S. v. Smith, 
183 N. C., 729. 

We find no error in the case that would warrant us in  disturbing the 
verdict or the judgment. 

No error. 
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STATE r. TVIIXP BUD SMITH. 

(Filed 29 November. 1922.) 

Costs - Criminal Law - Submission - Statutes-Civil .Qction,s-Jury- 
Trials. 

The plea of guilty to an indictment for failure to list tases as required 
by the Revenue Act comes within the intent and meaning of C. S., 1229, 
requiring in criminal cases a tax of $4 against the "p:lrt~ convicted or 
adjudged to pay the cost," and a~plies whether the jury haq been im- 
paneled or not; and the tax of $5 in civil actions should be imposed, as a 
part of the costs, when the jury has been impaneled. This but evidences 
the legislative intent to draw this distinction between criminal an% civil 
actions, the reason therefor, though a l~~aren t ,  being inmaterial in con- 
struing the meaning of the statute. 

APPEAL by defendant from judgment, at  October Spec,ial Term, 1922, 
of AKSON, B'erguson, J., presiding. 

Attorney-General Xanning and Assistant Attorney-Gmeral S a s h  for 
the State. 

John  T .  Bennett for defendant. 

WALKER, J. This is an appeal from a special term of Anson Superior 
Court, held in October, 1922. The defendant came into court and ten- 
dered a plea of guilty, which plea was accepted by the solicitor, and 
therefore no jury was required or impaneled. I t  being an indictment 
under the Revenue Act for failing to list taxes, his Honor suspended 
the judgment upon payment of costs. I n  the bill of costs, as made out 
by th6. clerk, was an item of $4 for jury tax. The defendant, through 
his counsel, made a motion to retax the costs and strike therefrom the 
said sum of $4. The judge intimated that he mould grant the motion 
but for section 1229 of the Consolidated Statutes, mhic>h he construed 
as requiring that the item of $4 should be included in the bill of costs. 
The motion, therefore, was denied, and the defendant, through his 
counsel, excepted and appealed to this Court, the appeal being allowed 
in forma pauperis upon affidavit and certificate of counsel. This, in 
substance, constitutes the case 011 appeal, as agreed upon by the solicitor 
for the State and the attorney for the defendant. 

Whether or not the jury tax of $4 is a legal charge against the defend- 
ant, ~ulder  the circunlstances stated, is the sole question presented to 
the Court. 

The statute, C. S., 1229, declares: "On e.iery indictment or criminal 
proceeding tried or otherwise disposed of in the Superior or crinlinal 
courts, the party convicted, or adjudged to pay the co~ts,  shall pay a 
tax of $4." I t  is clear, we think, that the L e g i s l a t ~ ~ ~ c ~  intended that 
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this $4 (jury fee) shall be' taxed under all circumstances in every 
criminal proceeding. The terms "the party convicted" means a verdict 
of x jury. But the statute goes further and inserts an alternative, "or 
adjudged to pay the costs." I n  the same section it is declared that, in 
every civil action, the party adjudged to pay the costs shall pay a tax 
of $5 ;  but this tax shall not be charged unless a jury shall be im- 
paneled. I n  other words, in criminal proceedings the party adjudged 
to pay the costs shall also pay, as a part thereof, this jury tax fee, 
whereas, in civil actions he shall not pay it unless the jury is  impaneled. 
Thus, the Legislature had in its mind at the timz the distinction which 
appears upon the face of the act. 

What mas the reason for the discrimination in this legislation is not, 
perhaps, very important, and not essential to be stated, except as indi- 
cating what we deem to be the clear and undoubted meankg of the 
statute. The reason was this, as we see it, that many criminal actions 
are settled without a jury, and this has been so for many years. Defend- 
ants sometimes plead n o l o  contendere ,  or consent, in  open court, to a 
judgment, upon the condition that the enforcement or execution thereof 
be suspended upon terms fixed by the court, either with or without a 
previous understanding as to them. But whatever may be the manner 
or form of the defendant's submission, it all implies that he is really 
convicted in law, though the conviction may not be formally expressed 
in the submission, but is unmistakably implied in the fact that the 
defendant is adjudged to pay the costs of the case, for our Constitution 
provides, among other things not relevant to this discussion, that in all 
criminal prosecutions every man has the right to be informed of the 
accusation against him and to confront the accusers and witnesses with 
other testimony, and to have counsel for his defense, and not be com- 
pelled to give evidence against himself, or to pay costs, jail fees, or 
necessary witness fees of the defense, unless found guilty. Const., 
Art. I (Bill of Rights), see. 11. Therefore, i t  was, if not also for other 
good reasons, the Legislature declared, by C. S., 1229, that in criminal 
prosecutions the jury fee of $4 should be taxed in the costs which the 
defendant is adjudged to pay, because of his confession of guilt implied 
in his submission. The reason for not imposing a similar charge in a 
civil action was, no doubt, that only individual rights are involved, 
which may be settled by the parties by private agreement or contract, 
and generally do not require the intervention of a jury, or anything 
more than the assent of the court that it may become a part of its 
record. But whether this is the reason, or some other purpose inspired 
the enactment, i t  was manifestly within the competency of the Legisla- 
ture to declare that the law shall be as written in  a statute. I t  would 
be useless and of no benefit in any way to prolong the discussion. Even 
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if the Legislature had n o  special reason, other  t h a n  th~. t  such a distinc- 
t ion between civil a n d  c r imina l  cases should exist, is not mater ial ,  as we  
d o  not inqui re  in to  i t s  motive or  policy, b u t  only in to  the existence of 
i t s  power to  legislate as it did. 

There is  n o  constitutional objection t o  t h e  statute, a n d  none, w e  
believe, w a s  urged. I t  i s  merely a question a s  t o  i t s  meaning. 

The ru l ing  of his Honor,  J u d g e  Ferguson, w a s  w i t h m t  error ,  a n d  is 
affirmed accordingly. 

Affirmed. . 

STATE v. M. L. BEAM. 

(Filed 6 December, 1922.) 

1. Intoxicating Liquors - Spirituous Liquors - Possession-Evidence- 
Questions f o r  Jury-Criminal Law. 

Held, the evidence in this case was sufficient to sustain a conviction of 
'the defendant for having in his possession spirituous l i ~ u o r s  for the pur- 
pose of sale, and of receiving more than one quart thereof within fifteen 
days time. 

2. Intoxicating Liquors - Spirituous Liquors-Evidence-Declarations- 
Hearsay Evidence. 

Upon the trial of defendant for  having spirituous liquor in  his posses- 
sion for the purpose of sale, the defendant may no); show, 011 cross- 
examination of the officer who had made the arrest,  what the son of the 
defendant had said a s  to the ownership of the whiskey, a t  that  time, it  
being objectionable as a mere declaration of a third party, and hearsay. 

3. Intoxicating Liquors - Spirituous Liquors-Evidencc+Instructions- 
Harmless Error .  

Where there is evidence tending to show that  the defendant's son was 
the real culprit, though the defendant was on trial for having the posses- 
sion of spirituous liquor for  the purpose of sale, etc., the exclusion of the 
defendant's testimony that  he was not implicated in the unlawful act, 
and had forbidden his son to do it ,  is harmless error when i t  appears that  
the same evidence had been introduced a t  the trial, and had been sub- 
mitted to the jury under a correct and clear instruction of the trial judge. 

4. Constitutional Law - Federal  Constitution-Limitation of Powers- 
Courts-Procedure-IndictmentGrand Jury.  

Article V of the Federal Constitution, providing that "no person shall 
be held to answer for a capital or otherwise infamous crime unless on a 
presentment or indictment of a grand jury'' is a limilation imposed on 
the powers of the Federal Government, and applies to the procedure in  
the Federal courts, and not to trials for the violation of our State statutes 
relating to our liquor laws in the State courts. S ,  v. Pullium, ante, 681, 
and other like cases, cited and applied. 
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5. Criminal Law-Ev idencdther  Offenses-Scienter-Guilty Knowl- 
edge--Related CrMnal  Acts. 

The principle upon which other offenses may be shown to have been 
committed against our criminal law by the defendant, though not charged 
therewith in the indictment, should be strictly construed, and applies only 
when they are so related with the unlawful act charged as to show 
scienter or guilty knowledge, if such is relevant to the inquiry in the 
particular case, and not too remote in point of time; and where the 
defendant is on trial for having possession of spirituous liquor for the 
purpose of sale, evidence that he had committed a like offense eleven years 
previous to the time of the offense charged is incompetent, and its admis- 
sion at  the trial constitutes reversible error when there is no evidence 
tending to show that the previous offense was related to or in any way 
connected with the one for  which he was being tried. S, v. Beam, 179 
N. C., 768, and other cases, cited and applied, and the competency and 
relevancy of such testimony discussed by WALKER, J. 

CLARK, C. J., dissenting. 

APPEAL by defendant from McElroy, J., at Spring Term, 1922, of 
CLEVELAND. 

Attorney-General Manning and Assistant Attorney-General Nash for 
the State. 

Ryburn & Hoey and 0 .  Max Gardner for defendant. 

The defendant was convicted, at  March Term, 1922, of Cleveland 
Superior Court, of having in his possession spirituous liquors for the 
purpose of sale, and of receiving more than one quart thereof within 
fifteen days time, and from the judgment upon such conviction appealed 
to this Court. 

Defendant's exceptions 2 and 7 were taken to the judge's refusal of 
a judgment as of nonsuit against the State at  the conclusion of its 
testimony, and again at the conclusion of all the testimony. The State's 
evidence, if believed, showed that in  consequence of information re- 
ceived by them, officers E. W. Dixon, J. F. Dixon, and M. N. Moore, 
after obtaining a proper search warrant, went out 'on Thursday before 
Christmas, 1921 (22 December), to Beam's residence, about one mile 
and a half from Grover, in  Cleveland County. The search was made 
about 3 p. m. of that day. As the officers drove slowly along in front 
of defendant's house, they noticed three men coming out of a little shop 
building, and one of those men was putting something in each hip pocket 
as he came out. This man went out behind the house to the railroad, 
going in the direction of Kings Mountain. What he was putting in 
his pocket appeared to be bottles. Officer Moore stopped the man with 
the bottles on the railroad and foufid that they contained two pints of 
liquor, and looked like the bottles that were found on the premises of 
the defendant. 
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The defendant B&m n-as o11c of the three men coming out of this 
sliop huilding at  the time that the officer Moore got llle two pints of 
whiskey. This sliop building was about fifty yards from the defendant's 
house. The son of the dcfendaut Allidic Bcarn, on se~4ng the officers, 
ran back in the sliop and tliry heard something sn1,tshing i11 there. 
Officer E. W. Dixon then went to the sliol~, and when he reached the 
door Audie Beam was breaking bottles out of the ~ ~ i n d o w  against the 
side of ihc housc. The bottles n-erc filled with whiskey. "I ran in 
after hiin and he juinp~d out of the ~ i n d o v -  and ran ajross a big field. 
A s  he ran 11e liad his arms full and wonld tliron- the bottles against the 
ground and break them," Dixon tc.stified. Young Beam also liad bottles 
in his pocket. 

The officers, continuing tlic scarcli, found sometliing like eighteen to 
twenty gallons of liquor, apparently concealed, on thtb premises. Be- 
sides the bottles that were broken, as aborc stated, thsy found in the 
ham. which was nearer the house than the shop, sonie jars, one of which 
had liquor in it. 1 1 1  the shop there Trere bottles co~ered up and hid. 
The ground ncarby had been h o l l o ~ e d  out 'into e trench and a plank was 
over i t ;  that is, the ground had been turned back and a hollow place thus 
made, and in it were some of the bottles. Just  ahor? the shop they 
found a keg, lying beside a stump, with a few briers over it, that con- 
tained about fifteen gallons. At the defendant's sawmill, about two 
hundred yards from the hovse, they found some large ernpty kegs which 
had had whiskey in thern. They also found two five-g:tllon demijohns. 
There liad been liquor in thein and tracks about them appeared to have 
been made the night before. 

WALKER, J. I t  is manifest, we think, that there w ~ s  sufficient evi- 
dence to be submitted to the jury, as to the defendant'il guilt upon the 
charge contained in the i n dl lctment or warrant. 

Exception 1 was to the exclusion of an answer to a question put by 
defendant's counsel to officer E. W. Dixon on his cross-examination: 
'(Did Audie Beam tell you whose whiskey that was right at  the time 
that you arrested him?" The State objected and t h l  objection was 
sustained. If Audie Beam himself had been on trial, the exclusion of 
the answer to this question would have been error, but i ~ u d i e  Beam was 
not on trial; consequently, this was a mere declaration of a third party, 
and hearsay. 

Exceptions three, four, and five are untenable. They relate to testi- 
mony offered by the defendant that he had forbidden his son, Au&e 
Beam, who was the real culprit, to deal in liquor on his, defendant's, 
premises, and that instead of selling liquor there himse f, or keeping i t  
for sale, he had protested against such illegal traffic and very positively 
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forbidden it. These exceptions do not appear very clearly in the part 
of the record where they are first noticed, and especially as to what 
evidence of this kind was permitted by the court to be heard by the jury, 
but upon a close examination of the charge of Judge McElroy, i t  appears 
that the evidence was submitted to the jury for their consideration and 
a proper and quite a full instruction giver, in connection with it. I t  
was admitted, at least, substantially by the court, although rejected at  
first. RTo harm or prejudice has therefore been suffered by the clefend- 
ant in connection with this testimony. 

The exceptions to the verdict and judgment, because there was no 
presentment or indictment, are, as we have shown, without anv force, 
as Article V of the Federal Constitution does not apply. I t  reads as 
follows: "No person shall be held to answer for a capital or otherwise 
infamous ~ r i m ~ u n l e s s  on a presentment or indictment bf a grand jury." 
I t  applies only to the Federal courts and their procedure, as will appear 
by the authorities hereinafter cited when this question will be further 
considered." 

Exce~t ion  6 was taken to the admission of evidence that J. P. Ham- 
bright had bought whiskey from the defendant about eleven years before 
and had'paid him $1 for a quart. The State contended that evidence of 
sales previous to the two-year limit of the statute is admissible as a 
circumstance sustaining the allegation of the State that defendant had 

u - 
liquor in  his possession for the purpose of sale within the two years 
limit. This may be true, and yet the evidence be incompetent, as i t  is, 
upon another alleged ground, which is, that the testimony of the witness 
J. P. Hambright related to a transaction too remote in point of tjme 
and not so connected with the transaction now in question for it to be 
any evidence of the knowledge of the defendant that the liquor was kept 
for sale, or to show his motive or intent in disposing of it, if he did so, 
and further, as having no relevancy because the alleged sale which is 
referred to in Hambright's testimony was totally unconnected with the 
offense for which the defendant is indicted in this case. S ,  v. Beam, 
179 E. C., 768, and authorities infra. 

The case of 8. v. Hurphy, 84 N. C., 742, is, upon this question, a very 
instructive and illuminating one, the opinion being by Justice Ashe, 
who had for many years large experience in the trial of criminal cases 
when at the bar, and was profoundly learned in  that branch of legal 
science. I n  the Xurphy case, supra, after reviewing several of the 
leading cases decided in  this country and in  England, he said: "It is 
a fundamental principle of lam that evidence of one offense cannot be 
given in  evidence against a defendant to prove that he was guilty of 
another. We have been unable to find any exception to this well estab- 
lished rule, except in  those cases where evidence of independent offenses 
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have been admitted to explain or illustrate the facts upon which certain 
indictments are founded, as where in the investigation of an offense it 
becomes necessary to prove the quo animo, the intent, design, or guilty 
knowledge, etc. I n  such cases it has been held admissible to prove other 
offenses of like character, as for instance, in indictments for passing 
counterfeit money, the fact that the defendant, about the same time, 
had passed other counterfeit money of like kind, has been uniformly 
held to be admissible to show the scienter or guilty knowledge. So, on 
a charge for sending a threatening letter, prior and subsequent letters 
from the defendant to the person threatened have been received in  
evidence, explanatory of the meaning and intent of the particular letter, 
uDon which the indictment is found. Rex v. Boucher. 4 C. S: P.. 562." 
And as illustrating the principle involved in that case, i e  further stated 
that on indictments for receiving stolen goods, knowing them to be 
stolen, the prosecutor has been allowed to  prove sevwal acts of like 
character, with the view of showing therefrom a guilty knowledge on 
the part of the defendant. Whar. Cr. Law, see. 639. "But as was 
suggested by the author," said Jus t ice  Ashe, "there should be some evi- 
dence showing a link or connection between them." 

I n  Rex v. Davis, 6 C. & P., 117, also approved by this Court i n  the 
Jlurphy case, supra, i t  appeared that, on the trial of an indictment for 
receiving stolen goods, evidence was admitted for the purpose of showing 
guilty knowledge of the defendant that other goods found, at the same 
time, i n  the house of the defendant, were stolen, although they were 
the subject of an indictment then pending. The judge before whom 
i t  was tried said : "A particular line is not fixed upon. All i s  evidence 
with a view to the scienter. There is no excluding the other articles 
found. But I do not think you should go further." That is, that the 
evidence was admissible to show the guilty knowledge of the defendant, 
but for no other purpose. "It is important not to co~ifound the prin- 
c i ~ l e s  uDon which the two classes of cases rest. On the one hand i t  is 
admissible to produce evidence of a distinct crime to prove scimter, or 
make out the res gestm, or to exhibit a chain of circum83tantial evidence 
of guilt in respect to the act charged. On the other, i t  is necessary 
strictly to l imit the evidence to these exceptions, and to exclude it, when 
i t  does not legitimately fall within their scope." TVhar. Cr. Law, 
sec. 650. 

One who commits a crime may be more likely to commit another; yet, 
logically, one crime does not prove another, nor tend to prove another, 
unless there is such a relation between them that proof of one tends to 
prove the other. Unless such a relation exists, it is illegal and mani- 
festly unfair to require a man who is charged with a i~pecific crime in 
the indictment to prepare a defense against other crimes that the State 
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may attempt to prove against him, but which are not charged in  the 
bill. The general rule should, therefore, be strictly enforced in all cases 
where applicable. However, there are exceptions. The rule only ap- 
plies to cases where the offense charged and that offered to be proved are 
distinct. I t  does not apply where the subject-matter under investigation 
is of such a nature that i t  may consist of several stages or continuous 
acts, all constituting one transaction. Evidence which is relevant to 
the issue raised by the plea to the indictment is not made inadmissible 
by reason of the fact that i t  tends to prove the defendant guilty of 
another crime than that charged in the indictment. Such evidence is 

.2 

received, not because it i s  proof of the other crime, but because of its 
relevancy to the charge upon trial. While the prosecution cannot show 
separate and isolated crimes, or facts having no bearing upon the crime 
under investigation, it may show all the circumstances connected with 
the particular crime, even if in  so doing i t  has to bring to light other 
offenses. 10 R. C. L., p. 940, see. 110. 

As this is an  important question, we may just as well state the prin- 
cipal rule with some of its exceptions or qualifications which are perti- 
nent here. The general rule is that when a man is put upon trial for 
one offense, he is to be convicted, if at  all, by evidence which shows 
that he is guilty of that offense alone, and that, under ordinary circum- 
stances, proof of his guilt of one or a score of other offenses in his l i f e  
time, wholly unconnected with that for which he is put upon his trial, 
must be excluded. I t  is deemed to be not proper to raise a presumption 
of guilt on the ground that, having committed one crime, the depravity 
it exhibits makes it likely he would commit another. I t  may be easier 
to believe a person guilty of one crime if it is known that he has com- 
mitted one of similar character, or, indeed, of any character; but the 
injustice of such a rule in courts of justice is apparent. I t  might lead 
to convictions upon. the particular charge made by proof of other acts 
in  no way connected with it, and to uniting evidence of several offenses 
to produce conviction for a single one. Again, evidence of other crimes 
compels the defendant to meet the charges of which the indictment gives 
him no information, confuses him in  his defense, raises a variety of 
issues, and thus diverts the attention of the jury from the one imme- 
diately before it, and, by showing the defendant to have been a knave on 
other occasions, creates a prejudice which may cause injustice to be 
done him. According to a broader rule, in all cases, civil or criminal, 
the evidence must be confined to the point in issue; and i t  i s  said that in 
criminal cases the necessity is even stronger than in civil cases of strictly 
enforcing the rule, for where a prisoner is charged with an offense, it 
is of the utmost importance to him that the facts laid before the jury 
should consist exclusively of the transaction which forms the subject of 
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the indictment and matters relating thereto, which alone he can be ex- 
pectzd to come prepared to ansver. T h a t  has been said relates, of 
course, to the common-law system; under the civil IEW a somewhat 
different method is pursued, and niuch is claimed for it as a mode of 
achieving justice. The rule against admitting proof of estraneous 
crimes is subject, homver, to certain qualifications or exceptions. I n  
making proof against n defendant it is competent for the prosecution to 
put i i ~  elidence all relevant facts and circunistances n7hi1.h tend to estab- 
lish any of the constitutive elements of the crime of which the defendant 
is accused in the case on trial, even though such facts and circumstances 
may tend to prore that the defcntlant has committed other crimes. So 
evidence covering the commission of other offenses is :iclmissible when 
two or more crimes arc so linked in min t  of time or circumstances that 
one cannot be fully shown w i t h o ~ ~ t  proving the other. Thus, for the 
purpose of proving a defendant guilty of the larceny of one article it ie 
proper to prove that he stole othrr articles on the same expedition, but 
it is not proper to prove what he stolc on an independent occasion. I t  
is often difficult to determine the degree of relevancy which entitles the 
prosecution to introduce evidence showing the commission of other 
crimes. but much of the difficulty with reference to such evidence dis- 
appears if the evidence is considered strictly upon the ground of its 
relevancy to the purpose for mhid1 it is sought to be introduced, regard- 
less of the fact that it may incidentally show the commission of some 
other offense. I n  other words.?here ought not to be an!. more difficulty 
in deciding the relerancy of such evidence than there is when the cir- 
cumstance of some other offense appearing is not involved. The mere 
proximity of time within which two offenses may be committed does 
not necessarily make one a part of the other. Immedia1,encss is not the 
true test, but relevancy. There must be a causal relatioi or logical and 
natural connection between the two acts, or they must form parts of 
but one transaction. Where one offense constitutes a necessary element 
of mother, proof may be made thereof. 8 R. C. L., p. 1!)8, see. 197. 

Whenever mental state, scientcr, or quo animo constitutes an ingre- 
dient of the offense charged, evidence is admissible of acts, conduct, or 
declarations of the accusrd mhich tend to establish such knowledge, - 
intention, or motire notwithstacding the fact that it may disclose a 
different crime in law, but this is also subject to the qllalifications 
already noted. 8 R. C. Z., p. 201, see. 197. 

-4 very good exposition of the principle will be found in 16  Corpus 
Juris, ,589, 590, 591, which corresponds, in the main, with that of 
Cyclopedia of Law and Procedure just cited, though not in all particu- 
lars. I t  1s as follows: "Where the nature of the crime is such that 
guilty knowledge must be proved, evidence is admissible to show that, at  
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another time and place not too remote, accused committed, or attempted 
to commit, a c r i ~ e  similar to that charged. I n  other words, where 
guilt cannot be predicated on the mere commission of an act, guilty 
knowledge may be proved by evidence of complicity in similar offenses; 
but where a guilty knowledge is presumed from the character of the 
criminal act, evidence of other crimes should not be received. Evidence 
of other crimes similar to that charged is relevant and admissible when 
it shows, or tends to show, a particular criminal intent which is neces- 
sary to constitute the crime charwed, Any fact which proves, or tends P 
to prove, the particular intent 1s competent, and cannot be excluded 
because it incidentally proves an independent crime. Where the ques- 
tion is whether a certain act was intentional or was done by accident or 
mistake, evidence to show that accused intentionally had committed 
similar acts is relevant to show the intent. On the other hand. where 
the nature of the offense is such that proof of its commission as charged 
carries mith it an implication or presumption of criminal intent, evi- 
dence of the perpetration or attempted perpetration of other like offenses 
is inadmissible. While, for evidence thereof to be admissible to show 
intent, the similar offenses must be related in  kind to the one in question 
as to illustrate the question of intent, and must have heen done suffi- 
ciently near, in point of time, to the act charged as to fairly throw 
some light on the question of intent." And in Prettyman. v. U .  S., 38C 
Federal Reporter, 30 (8. c., 10 Ct. Court of Appeals, 384) ; the Court 
stated very fully the rule, with the exception or qualification, applicable 
in cases of this kind, where knowledge, motive, or intent is an ingredient. 
I t  was said there: "The court below, over the objection of the defend- 
ants, permitted the introduction of testimony as to many acts other 
than those alleged in the indictment in order to prove the intent of the 
accused in doing the things which are charged to be criminal. The 
thoroughly established rule is that acts not charged in an indictment 
cannot be proved, among other reasons, because no testimony is pertinent 
unless it relate to the matters charged in the indictment, and as to which 
an issue is formed by the plea of not guilty, and because the accused, 
having no notice that testimony as to any other act would' be offered, 
could not be prepared to meet it. But to this general rule there is at 
least one important exception, and where the intent with which an act 
charged to be criminal has been done becomes important, as it neces- 
sarily is in this case, then, within certain limits, proof of similar acts 
of the accused is admissible in order to show the intent mith which the 
act charged in the indictment was done. We think, however, that such 
similar acts can be proved only when they were done sufficiently near, 
in point of time, to the act charged as fairly to throw some light upon 
the question of intent; when the similar acts are so related in kind to 
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the one charged as to illustrate the question of intent; when the similar 
acts are in fact acts of the same general nature, or closely related to the 
transactions out of which the alleged criminal act arose; and mhen, in 
fact, the similar acts are acts of the person accused against whom that 
particular proof is directed. People c. ~l lo l ineux ,  168 N .  Y . ,  264; 61 
N. E., 286; 62 L. R. A., 193; Penn.  Illzit. L i fe  Im. Cc.  v. illechanics, 
etc., Bank ,  72 Fed., 422; 19 C. C. -I., 286; 38 L. R. A., 33, 70; 3 Green- 
leaf on Evidence, chs. 15, 16;  1 Jones on Evidence, ch. 142; 1 Wigmore 
on Evidence, ch. 302; Moore v. United States, 150 U. S., !j7; 14 Sup. Ct., 
26; 37 L. Ed., 996; Wood I ) .  United States, 16 Pet., 360; 10 L. Ed., 
987." 

The principles we have stated, with their limitations, were considered 
in Gray v. Carfwright ,  174 N. C., 49, it being an a c t i o ~  for malicious 
prosecution, the defendant haring charged the plaintiff n i th  stealing his 
cow, to which case we also refer as authority applicable here, and also 
to 8. v. Bea.m, 179 N.  C., 768. 

This question is also fully considered in 12 Cyc., 408, where it is said: 
"Where the nature of the crime is such that guilty knowledge must be 
proved, evidence is admissible to prore that at  another time and place 
not too remote the accused committed or attempted to commit a crime 
similar to that charged. Evidence of other crimes similar to that 
charged is relevant and admissible mhen it shows, or tends to show, a 
particular criminal intent which is necessary to constitute the crime 
charged. Any fact which proves, or tends to prove, the particular 
intent is competent, and cannot be excluded because it incidentally 
proves an independent crime. Where the question is wf ether a certain 
act was intentional or accidental, evidence to show that the accused in- 
tentionally committed similar acts before is relevant to show the intent. 
So, also, where malice is an element in the crime charged, as in murder, 
assault with intent to kill, arson, malicious mischief, and the like, 
evidence of another similar act by the accused is admitted to show 
malice. Evidence to show the motive prompting the co~imission of the 
crime is relevant and admissible notwithstanding i t  also sbows the com- 
mission by' the accused of another crime of a similar or dissimilar 
character. Thus i t  may be shown that the crime charged was com- 
mitted for the purpose of concealing another crime, or to prevent the 
accused from being convicted of another crime. But evidence of another 
crime, which  has n o  connection w i th  that  for which  the accused is on 
trial, and which therefore is not relevant to prove motive, cannot be 
introduced under the guise of proving motive. Where the crime charged 
is part of a plan or system of criminal action, evidence of other crimes 
near to  i t  or similar in character is relevant and admissible to show the 
knowledge and intent of the accused, and that the act charged was not 
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the result of accident or inadvertence. This rule is often applied where 
the crime charged is one of a series of swindles, or other crimes involving 
a fraudulent intent, for the purpose of showing this intent." 

The question is not, as seems to be supposed, that the testimony of 
Rambright was harmless, as all the authorities stated that this kind of 
evidence is, on the contrary, very harmful to the defendant, and is often 
calculated to secure a conviction, when defendant may be innocent, and 
for this reason, if for no other, the rule admitting it, in some cases, 
should be strictly enforced, and the evidence should be excluded where 
it does not relate to a transaction near to the commission of the offense 
in point of time, or so related to it as to throw light upon the question 
of guilt. 

The defendant's counsel in this Court moved to arrest the judgment 
because the defendant was tried on a warrant from the recorder's court 
without any bill having been sent to and returned by the grand jury. 
They cite a case from the United States Supreme Court, which they 
claim is authority for their position. The first ten amendment~~to  the 
Federal Constitution, however, are limitations upon the power of the 
Federal Government only. They do not, and were never intended to, 
limit the power of the individual states. With us the law has been 
settled adversely to the present contention of the defendant in  a number 
of cases. AS'. v. Hymam, 164 N. C., 411; S. v. Lytle, 138 N. C., 738; 
S. v. Publishing Co., 179 N. C., at  724, and the recent case of S. v. 
Pulliam, ante, 681, from Forsyth County. 

I t  is not necessary, in  view of what has already been said, to consider 
exceptions to the charge of the court, as they may not again be presented, 
nor will we discuss the other exceptions, it being useless to do so for the 
same reason. 

There was error in admitting Hambright's testimony which entitles 
defendant to another trial. 

New trial. 

CLARK, C. J., dissenting: The evidence in this case was such that if 
believed the jury could not have found a verdict other than guilty, as 
the opinion-in-chief intimates. When the officers went up to the defend- 
ant's house they found the defendant and two others running out of the 
shop building 50 yards from defendant's house. His son ran back and 
they found him smashing bottles on the side of the house. These bottles 
were filled with whiskey. When the officers approached he jumped out 
of the window and ran with his arms full of bottles which he threw 
on the ground to break them. H e  also had bottles in his pockets. The 
officers continued the search and found 18 to 20 gallons of liquor con- 
cealed on the defendant's premises behind the shop. They also found 
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in  the barn, which was nearer the house than the shop, some jars, one 
of which had liquor in  it.  I n  the shop there were found bottles covered 
up  and hid. The ground nearby had been hollowed out into a trench 
and a plank put over i t ;  that  is, the ground had been turned back and a 
hollow place thus made, and in i t  were found other boitles of whiskey. 
Jus t  above the shop the officers found a keg lying beside a stump with a 
few briars over i t  that contained about 15  gallons. At the defendant's 
sawmill, about 200 yards from the  house, they also found 2 large empty 
kegs which had whiskey in them, and two 5 gallon demijohns in  which 
there had been liquor, and tracks appearing to have been made the night 
before. 

On this evidence the jury could not do otherwise than convict the 
defendant. There were several exceptions, but the  distinguished counsel 
for the defendant frankly stated that the only ground on which he could 
ask for a new trial  was the following: On examination of witnesses by 
the State as to the defendant's general character, the sheriff testified 
that the general reputation of the defendant was that  he was a liquor 
handler. T o  this the  defendant objected, but did not except. The  
deputy sheriff, J. F. Dixon, testified that he was deputy sheriff in that  
community; that he knew 31. L. Beam's reputation, but knew "nothing 
against him except that h r  dealt i n  whiskey. Tha t  is his reputation." 
To this there was no objection or exception. When a ~ k e d  if he knew 
any one who had bought liquor from the defendant, h e  stated that J. P. 
Hambright had, who was present. Hambriglit being pit on the stand, 
testified that l i t  lived a little over two miles from the dcfendant, and 
that lie got liquor there one time from him and paid h i n ~  $1. That was 
about 8 years ago. The rccord stated that the dcfendant objected to 
that testimony and esccptetl. On the argument here the Attorncy- 
General filed n Icttcr from the solicitor that this was ]lot excepted to;  
that the case was not settled by the  judge, but by the prisoner's counsel 
and himself, and he  llad signed i t  inadvertmt to the  statement therein 
that exception was made, but that  i n  fact no exception has been entered. 
The case was not settled by the judge, and as the d e f d a n t ' s  counsel 
stated that as a matter of fact the e scep t io~~  was taken, the Court must 
take i t  to be correct. X. v. Chaflin, 325 S. C., 665. The defendant's 
counsel contends strcriuously that such testimony was enor ,  but i t  was 
error only bccmlse too remote and irrelrvant, and tmded to prove 
nothing. 

I t  has long been stxttled by this and all other courts that a n  error is 
not sufficient to grant a nrw tr ial  w l ~ e r ~  it is apparcnt that it could riot 
have contributed to the verdict. 

The evidence is so complete and overwheln~ing that thci defendant was 
largely engaged in the contiriuous violation of the statute that it could 
not possibly harc  affected the result that  the witness sta ed that he had 
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bought a quart of liquor from the defendant 8 years before. The sheriff 
had just testified that he knew the reputation of the defendant, and that 
he was a handler of liquor, and the deputy sheriff had testified to the 
same. To neither of these statements was any exception taken. The 
fact that Hambright stated that he had gotten a quart of liquor from 
the defendant some 8 years before in no conceivable way could have 
affected the verdict upon the evidence above stated. I t  was incompetent 
and irrelevant because too remote. I t s  admission was harmless, for if 
he had testified that he had bought no liquor from the defendant it 
could not have procured his acquittal in face of the overwhelming proof, 
and the fact that he had bought a quart 8 years before could not have 
added in any way to the force of the uncontradicted testimony of d e  
fendant's guilt. 

If the witness had been asked and stated that the defendant was born 
in that county, or that he was over fifty years of age, or any other 
similar matter, it would have been equally incompetent and would have 
had no more effect upon the verdict than the statement that the witness 
had bought a quart of liquor from the defendant 8 years before. The 
admission of such testimony as that would not have vitiated the verdict. 
neither should this evidence of a matter equally irrelevant and harmless. 

The prohibition law was enacted in  this State upon a referendum to 
the people 15 years ago, and has been in full force here ever since. So 
convinced were the people of the whole country that the traffic in liquor 
was to the public detriment that an amendment to the Constitution of 
the United States was adopted by both houses of Congress and ratified 
bv 46 out of the 48 states of this Union. A law which has been so 
solemnly enacted after so long a discussion, and which so clearly ex- 
presses the will of the people, should be enforced in an effective manner. 
The sole function of the courts is to so construe and execute the law 
that it may effectuate the remedy desired. 

I t  is universally known that the beneficial result of the statute has 
been demonstrated not only by the reduction in the volume of crime; in 
the increased efficiency of a sober population, but billions of dollars 
worth of real estate once devoted to drinking purposes is paying a larger 
return under its new uses. The great decrease in the number arrested 
for drunkenness and other misdemeanors and in the population of the 
jails and workhouses; the fewer demands made for relief to charitable 
organizations; the smaller number of alcoholic patients entered in  public 
hospitals, and a thousand other results demonstrate the wisdom of this 
enactment which has been placed by so overwhelming a majority in the 
organic law. Indeed, but for this act the operation of automobiles 
would not be feasible. The universal popularity of prohibition among 
retail tradesmen, who have profited from increased business in furnish- 
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ing the necessities of existence to those formerly deprived of them, is 
further testimony as to the advantages of the statute. 

Every consideration, therefore, requires a frank 2nforcement of the 
law when the evidence plainly requires it, and that no mere formal error 
which cannot affect the result should be permitted lo nullify a serious 
trial for such crime in violation of the fundamental law of the land. 

When there occurs an error in the trial which it is apparent could not 
have affected the result, i t  has been uniformly held bay this and all other 
courts that i t  will be disregarded. ((Where a case is tried in  substantial 
accordance with law, technical errors not prejudicial do not entitle the 
losing party to a reversal." Alexander v. Savings Bank, 155 N .  C., 
124; Hulse v. Brantley, 110 N.  C., 134. 

"Technical errors will be considered harmless where a reversal would 
not result in a different verdict." McKeel v. Holloman, 163 N .  C., 132. 
Where all the essential facts upon which the result depends have been 
passed upon by the jury, the appellate rourt will not for formal error 
grant a new trial. Rich v. JIom'sey, 149 N.  C., 37. 

"Error to warrant reversal must be prejudicial." Penland v. Bar- 
nard, 146 N .  C., 378; Ratliff v .  Huntly,  27 N .  C., 545; Butts v. Screws, 
95 N.  C., 215; Hosiery Mills v. Cotton Mills, 140 N. C., 458; Harvell 
v. Lumber Co., 154 N.  C., 258; Holt v. Wellom, 163 N.  C., 124; Steeley 
v. ficmber Co., 165 N.  C., 27; Brogden v. Gibson, ibid., 16. 

"Error alone is not sufficient to reverse, but there niust be harm to the 
party who excepts, and if i t  appears there is none, his exception fails." 
Carter v. R. R., 165 N. C., 249; Young v .  h f fg .  Co., 151 N.  C., 272; 
Barker v .  Ins. Co., 163 N. C., 175. 

"It is well settled that the Supreme Court will not review a ruling 
of its own, or of the court below, which does not in.iuriously affect the 
complaining party, even if the ruling was erroneous " Nissen v. Xin- 
ing CO., 104 N .  C., 309. 

Indeed, the decisions in this Court are uniform and numerous, and 
based upon the sound principle that the object of a trial i s  the ascertain- 
ment of the truth of the issue, which in this case was whether the party 
charged was guilty of dealing in spirituous liquors cclntrary to law, and 
on this question there can be no two opinions upon this evidence. 

The decisions in other courts are uniform to the same effect. I n  
S .  v. Hessanius, 165 Iowa, 415, i t  was held that the admission of irrele- 
vant and incompetent testimony, which could not affect the result and 
which should hare been excluded as immaterial, does not justify a 
new trial. 

I n  S. v. Chipman, 40 Utah, 549, i t  was held that th. Court, on appeal, 
will give judgment without regard to defects not ajTecting substantial 
rights. 
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In Woody v.  State, 10 Okla. Cr., 322, i t  mas held: "Where the legal 
evidence in a case conclusively shows that a defendant is guilty, and 
where the jury could not rationally arrive at  any other conclusion, ordi- 
nary errors committed by the trial court in the introduction or rejection 
of evidence are immaterial, and will not justify a reversal." I n  that 
case the court laid down the principle which should govern in all such 
trials as follows: "Where i t  is clearly proved that a defendant is guilty 
as charged, a conviction should not be reversed unless i t  affirmatively ap- 
pears from the record that the defendant was deprived of some substan- 
tial right, to his injury, upon the trial." 

I n  S. v. Pruett ,  22 N. M., 323, it is held: "The admission of an item 
of evidence which is immaterial, and which technically is inadmissible, 
where i t  in no way reflects upon the guilt or innocence of the defendant 
cannot be prejudicial to him, and is not sufficient cause to reverse a 
judgment." 

I n  S. v.  Gardner, 96 Minn., 318, i t  is held: "Errors in ruling on 
evidence which do not result in prejudice to the accused, and which can 
in no reasonable way affect the result of the trial, are not sufficient basis 
for granting a new trial in criminal prosecution," citing S. v.  Nelson, 9 1  
Minn., 141, and other cases. 

I n  People v.  Owen, 154 Mich., 571, the principle which should obtain 
is thus laid down: "A conviction should not be reversed for error in 
admitting testimony where a verdict of guilty should have been rendered 
without its admission." That is exactly the case here. 

The universal principle which should obtain is  thus laid down as 
indisputable law in  Hoge v.  People, 117 Ill., 36: "Where the Court 
can see from the record that the evidence is so overwhelming against 
the defendant, tried for a criminal offense, that had the jury been in- 
structed correctly they must still have found against him, i t  will not 
reverse a judgment of conviction for a mere error of instruction. For 
the same reason a conviction should not be reversed for admitting testi- 
mony without which it i a  perfectly evident that a verdict of guilty should 
have been rendered." 

This states the uniform ruling of all the courts on this matter, and 
is entirely applicable to this case where the evidence admitted could not 
possibly have reversed the overwhelming evidence of the defendant's 
guilt, and that in  a matter of violation of a nation-wide and constitu- 
tional provision, which the defendant, beyond all possible question, was 
proven to have been habitually engaged in  violating. 

The above cases and principles are especially applicable here, for it 
must be remembered that the testimony objected to was pertinent except 
for the fact that i t  was too remote and had no probative effect. Other- 
wise i t  was perfectly competent. 
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Even in the last two rolumes of our Reports there :we no less than 9 
cases enforcing this wholesome doctrine that an error will not justify a 
rever~al  unless it appears that it may have affected the result: Rankin  
v. Ontcs, 183 N.  C., 520; Ledford v .  Lumber Co., ibid., 616; Newtom v .  
hTewton, 182 N. C., 55 ;  Jordan v .  &lotor Lines, ibid.,  561; Fellows v. 
Dowd, ibid., 777; X. v. Jones, ibid., 787; and 'especially in  point is I n  re 
Edens, 182 N .  C., 400, in mhich Stacy,  J., says: "Verdicts and judg- 
ments are not to be set aside for harmless error. or for mere error and 
no more. To accomplish this result i t  must  be made to appear not only 
that the ruling was erroneous, but that it was material and prejudicial, 
amounting to a denial of some substantial right," citing C o t f o n  illills v .  
Hosiery Afills, 181 N.  C., 33; Burris  v .  Litalier, ibid., 376; S .  v. Smi th ,  
164 N.  C., 476, and Cauble v. Express Co., 182 N.  C., 448. 

I n  this last case Walker,  J., p. 460, lays down the sound principle in 
unmistakable language, as follows: "When the aid of this Court is in- 
voked to grant a new trial, the motion for the same will be carefully 
weighed by us, and will be denied unless the merits are made clearly to 
appear. Courts do not lightly grant reversals, or set aside verdicts, 
upon grounds which show the alleged error to be harmless, or where the 
appellant could hare  sustained no injury from it. There should be, at 
least, something like a practical treatment of the motion to reverse, and 
it should not be granted except to subserve the real ends of substantial 
justice. The motion should be meritorious and not b m d  upon merely 
trivial errors committed manifestly without prejudice. Reasons for 
attaching great importance to small and innocu&s de14ations from cor- 
rect principles have long ceased t o  have that  effect znd have becorna 
obsolete. T h e  law will not now do a va in  and usl?less thing. The 
foundation of an application for a new trial is the allegation of injustice 
and the motion is for relief. Unless, therefore. somc wrong has been 

u 

suffered, there is nothing to be relieved against. Th. injury must be 
positive and tangible, not theoretical merely. For inftance, the simple 
fact of defeat is injurious, for i t  wounds the feelings, but this alone is 
not sufficient ground for a new trial. I t  does not nl?cessarilv involve - 
loss of any kind, and without loss, or the probability of loss, there can 
be no new trial. The complaining party asks for redress, for the resto- 
ration of rights mhich have first been infringed and then taken away. 
There must be, then, a probability of repairing the injury, otherwise 
the interference of the Court ~vould be but nugatory. There must be a 
reasonable prospect of placing the party who asks for a new trial in a 
better position than the one mhich he occupies by the verdict." For 
this valuable and clear reasoning there is cited numerous authorities. - 
and to mhich the author of the opinion adds this: ('Surely when this 
rule, which is both sensible and just, is applied to the facts in hand 
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there is nothing to be gained by granting a new trial for the reason 
stated by the defendant, and i t  mould, practically considered, be unwise 
to do so, as a motion, so far as i t  relates to this ground upon which it is 
based, is without any genuine merit." This applies to the present case, 
for upon the same evidence, when the cause is tried again, with the 
omission of this evidence as to the purchase of a quart of liquor 8 yeare 
before, the admission of which is the only error relied on, the resuIt 
could not be changed. 

I n  8. v. Hairston, 182 N .  C., 851, it was held that the error in the 
exclusion of testimony is not ground for a new trial when it appears 
that it was harmless. To same purport in 181 N. C. are Cotton Mills 
a. Hosiery Mills, 181 N .  C., 3 3 ;  Snzith v. Allen, &id., 5 6 ;  Cotton v. 
Fisheries, ibid., 151, and other cases. 

When we consider the importance of enforcement of this law, which 
has been placed in the constitution, it is doubly necessary that new 
trials shall not be granted when it is apparent that the error complained 
of, when not repeated on a new trial, mould not change the result. 

The defendant has been twice convikted-before the recorder's court 
and on appeal in the Superior Court. There is nothing that requires 
that he should have still another trial. 

STATE v. SOL SPARKS. 

(Filed 6 December, 1922.) 

1. Instructions-Expression of Court's Opinion-Statutes-Appeal and 
Error-Intoxicating Liquors-Spirituous Liquors. 

Where the defendant, 011 trial for violating our prohibition laws, has 
not admitted his guilt, and the trial judge, in his charge to the jury, has 
assumed that he was guilty upon the evidence of a State's witness, it is 
an expression by the judge of his opinion whether a fact has been fully 
or sufficiently proven, and constitutes reversible error. C. S., 564. 

2. Same. 
Where the verdict of the jury has acquitted the defendant indicted for 

violating our prohibition laws under the count charging an unlawful sale 
of intoxicating liquors, but has convicted him of having the unlawful 
possession of the liquor for the purpose of sale, an expression of his 
opinion by the trial judge upon the evidence that the defendant had made 
the unlawful sale, applies also to the count charging that he had the 
unlawful possession for the purposes of sale, and constitutes reversible 
error. 

APPEAL by defendant from B r y s m ,  J., at February Term, 1922, of 
YADKIN. 
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Criminal action. The defendant mas convicted of a oiolation of the 
prohibition law. 

Attorney-General Manning and Assistant Attorney-General Nash for 
the State. 

Williams & Reavis for defendant. 

 DAMS. J. The indictment contains five counts, t h ~ e e  of which, in  
view of the verdict, we need not consider. I n  the &st count the defend- 
ant is charged with the unlawful sale of spirituous liquor, and in  the 
second, with having such liquor in his possession for the purpose of sale. 
The jury acquitted him on the first count and convicted him on the 
second. I n  charging the jury, after stating certain contentions arising 
upon the evidence, his Honor said, "We know that the sale of whiskey 
was made and was proved by witness who made the purchase, and who 
identifies the defendant as being the person who committed such act," to  
which instruction the defendant excepted. 

On behalf of the prosecution it is insisted that this language mas 
intended only as a recital of one of the State's contentions, and it is 
altogether possible that it was so understood; but the record presents 
it as an independent and detached statement which the jury may reason- 
ably have construed as a conclusion of the court, and not as a mere cir- 
cumstance on which the State relied for conviction. 

Section 564 of the Consolidated Statutes is as follo~vs: "No judge, - - 
in giving a charge to the petit jury, either in a civil or a criminal action, 
shall give an opinion whether a fact is fully or sufficiently proven, that 
being the true office and province of the jury; but he shall state in a 
plain and correct manner the evidence given in the case and declare and 
explain the lam arising thereon." 

I n  8. v. Homer, 174 N. C., 792, the defendant, who was charged with 
the unlawful manufacture of spirituous liquor, did not testify in his 
own behalf, and the trial judge inadvertently gave th s instruction to 
the jury: "He said himself that he mas there for the purpose of hauling 
it off to assist somebody who had put that beer there. H e  stated that 
himself, and he stated that he got into bad luck, or something like that, 
for undertaking to do that thing." In discussing the defendant's excep- 
tion, Walker, J., said: "The defendant did not testify in his own 
behalf, and his Honor manifestly was referring here to what the State's 
witnesses had testified that the defendant told them at the still at  the 
time of his arrest; but whether he had made those statements to the 
officers was a question of fact for the jury to decide, depending upon the 
credibility of the State's witnesses, and the court was deciding that he 
did make the statements when i t  charged the jury that 'he said himself 
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that he was there for the purpose of hauling it off,' etc., and this the 
court could not do, as the jury must pass upon the credibility of the 
witnesses and find the facts. S. v. Davis, 136 N. C., 568; S. v. Cook, 
162 N. C., 586. The court, therefore, inadvertently, of course, expressed 
its opinion upon the weight of the testimony. The credibility of the 
witnesses always is a question for the jury." 

According to the record in this case, his Honor told the jury, in effect, 
that the defendant had sold whiskey in  violation of law. Certainly 
this was such an expression of opinion as the statute forbids. I t  is true 
the defendant was not convicted of the unlawful sale, but if in fact he 
made such sale the conclusion that he had the whiskey in his possession 
for the purpose of sale, as charged in  the second count, was well nigh 
unavoidable. For  the error indicated there must be a new trial. I n  
addition to the cases cited under C. S., 564, we refer to Morris v. 
Kramer, 182 N. C., 87, and Greene ,v. Newsom, ante, 77. 

We take occasion to suggest that care be exercised by the counsel on 
each side in the preparation of cases on appeal to this Court, especially 
when, as in  this instance, the trial judge has no opportunity to review 
or to correct the transcript. 

New trial. 

STATE v. VES WINGLER, ALIAS U. G. WINGLER. 

(Filed 13 December, 1922.) 

1. Instructions - Evidence - Criminal Law-HomicidsMurder-Man- 
slaughter. 

Where the defendant is being tried for homicide and the State has 
introduced evidence of his admission of the crime and circumstantial 
evidence tending to show his guilt, a defense solely upon the ground that 
the deceased was killed by an accident to herself wherein the defendant 
was not at  all involved, does not present any evidence coming within the 
definition of manslaughter, and the trial judge commits no error in refus- 
ing to charge the law relating thereto. S. v. Myricb ,  171 N. C.,  791, cited 
and distinguished. 

B. Trials-Evidenc-Questions for Jury. 
The weight and credibility of the evidence are matters within the 

province of the jury to determine, under a proper instruction by the court 
of the law thereto applicable. 

APPEAL by defendant from McElroy, J., at August Term, 1922, of 
WILEES. 

Criminal prosecution, tried upon an indictment charging the defend- 
ant with the murder of his wife. 
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The defendant was convicted of murdcr in thc second degree, and 
from the judgment pronounced thereon he appealed, assigning errors. 

Attorney-General  M a n n i n g  and  Assi3fant  A t f o r n e ~ - G e n e r a l  N a s h  fo r  
t h e  S t a t e .  

.Tohn R. Jones  and 1'. C. Nozoie for defendant .  

STACY, J. I n  1891 the defendant, Ves Wingler, married Candace 
Miller, the daughter of Nathan Xiller, of Wilkes County. These two 
people lived together as man and wife for two years and seven days. 
At first they resided with the defendant's mother; and then they moved 
to themselves and lived in  a log cabin, situate on the mcuntain side about 
17 or 18 miles from North Wilkesboro, N. C. At that time the only 
may of getting in and out of this conntry mas by a maTon road and "by 
walk-ways which lead across ridges and liollows and creeks." Here a 
child was born to this union, and apparently they were contented, if not 
happy, in their poor and humble home. 

On 10 May, 1893, Candace Wingler, wife of the defedant ,  died under 
rather peculiar and suspicious circumstanc,es. A coroner's inquest was 
held six days thereafter, and again on 23 May, 1803, the coroner's jury 
was reassembled, additional evidencr was offered for ~ t s  consideration; 
the body of the deceased was exhumed and on exarninai ion by Dr. J. M. 
Turner was made in the presence of the jury. The coroner's jury 
finally rend&ed a verdict that the deceased met her death by accidentally 
falling ont of the loft of the defendant'r cabin and striking her head 
against the stone hearth and hitting her shoulder and neck against the 
ear and sharp wire bail of a pot in the fire place. Thi3 was the defend- 
ant's version, given at  the trial, as to how she received her fatal injuries. 

I n  1894, about ten months after Candace Wingler's death, the defend- 
ant married Melvina Wingler, the 16-year-old daughter of John Wing- 
ler. With his second wife, the defendant has since 1 ved in the same 
community and raised another family. The child by his first wife was 
cared for largely by her grandmother, Mrs. -Inn Miller. 

I n  April, 1922, Ves Wingler swore out a warrant agsinst one of John 
Shepherd's boys, charging him with an assault upon his 9-year-old 
daughter by striking her in the face and knocking out some of her 
teeth. H e  was not arrested, but is now a fugitive from justice. Two 
days thereafter, John Shepherd made an  affidavit before a justice of the 
peace, upon which the warrant and subsequent indictment of the defend- 
ant were based, charging that the defendant had admitted to him, in the 
presence of others, a t  the time of his first wife's dec th, that he, the 
defendant, had killed her. 
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The defendant contended that his wife had climbed into the loft of 
their cabin to put away a pot of soap which she had made, and that she 
fell through an opening for a distance of eight or ten feet, striking her 
head against the stone hearth, crushing her skull and causing her death. 
The defendant further testified that, upon discovering his wife's condi- 
tion, he ran out of the house and over the hill with a call for help from 
his neighbors, relatives, and friends. 

The State contended, and offered evidence tending to show, by those 
who responded to the defendant's distress signal and who saw his wife 
before her death, that the deceased was a strong, vigorous woman; that 
she had a number of bruises on her body; that her skull was crushed 
on the back and left side; that her right shoulder showed a deep gash 
near the neck; that her right arm and the fingers of her right hand were 
cut; that her tongue was cut about two-thirds in two; that her thighs 
were bruised in two places, in front and behind, and that she was very 
bloody. There was evidence also to the effect that blood was found in 
the yard, on the steps, in  the house, and the prints of a woman's bloody 
hand was seen on the wall; that a bloody mattock lay on the floor, the 
blade of which was about the size of the gash in her shoulder; that there 
was no hole or opening in the loft through which her body could have 
passed; that when this circumstance, among others, was called to the 
defendant's attention by his mother and sister in the presence of John 
Shepherd (who gives this evidence), he said: ('Yes, I killed her with 
the mattock; but, in the name of God, don't tell it. Tell that she fell 
out of the loft and killed herself. . . . For God's sake, open a place 
and tell she fell through there," and then, turning to John Shepherd, he 
exclaimed: "John, God damn you, if you ever tell it, I will kill you." 

The State's witness, John Shepherd, in explanation of why he with- 
held this evidence from the officers of the law for so long a period, stated 
that he was afraid the defendant would kill him, or do him great bodily 
harm, if he told i t ;  but that, after he had been converted and professed 
religion, in the spring of 1022, the matter bore upon his mind to such 
an extent that he felt compelled to give the authorities the information 
he had, and thus relieve himself of the burden he had been carrying for 
so many years. This witness further stated that on one occasion, when 
the defendant was drunk, he told him that he killed his first wife in 
order to get rid of her and to marry Melvina Wingler, but added: "If 
you ever tell i t  I will kill you." 

The defendant, on the other hand, contended that the testimony of 
John Shepherd mas false in its entirety; that it was born of a malicious 
and re\-engeful spirit, occasioned by the attempted arrest of his boy at 
the instance of the defendant. There was further evidence on behalf of 
the defendant tending to impeach the character and reputation of the 
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principal witnesses for the State, and there was evidmce in rebuttal 
offered by the State, derogatory of the defendant's char:tcter and stand- 
ing in the community. 

Upon this circumstantial evidence and alleged confession of guilt, the 
jury returned a verdict of murder in the second degret,, and the court 
imposed an indeterminate sentence of not less than 25 years nor more 
than 30 years at  hard labor in the State's Prison. 

The only material exception presented for our consideration is the one 
directed to the following portion of his Honor's charge: "In this case, 
gentlemen of the jury, the court charges you that there, is no evidence 
of manslaughter in the case, and your verdict will be (either guilty of 
murder in the first degree, murder in the second degree, or not guilty, 
as you may find and be satisfied from the evidence in the case." 

The principle here invoked by the defendant, and which he alleges 
mas violated by this instruction of the court, is stated l ~ y  Hoke, J., in 
S.  v. Verrick, 171 N.  C., 791, as follows: "It has been held with us in 
numerous cases, and the position is in accord with authoritative deci- 
sions elsewhere, that where in an indictment for murder the law in this 
State permitting a verdict for a lesser grade of the crime, if there are 
facts in evidence tending to reduce the crime to manslaughter, it is the 
duty of the presiding judge to submit this view of the case to the jury 
under a correct charge, and his failure to do so will cons1 itute reversible 
error, though the defendant may hare been convicted for the higher 
offense," citing a number of authorities. 

The foregoing, of course, is a correct statement of the ;am, but a care- 
ful perusal of the present record convinces us that this principle is not 
applicable to the facts of the instant case. and that {he defendant's 
exception must be overruled. There is no evidence upon which a verdict 
of manslaughter could have been based, hence the rule as stated does not 
apply. Indeed, the defendant's o~vn testimony positively runs counter 
to any inference of manslaughter. H e  testified that the deceased had 
given him no offense, and that there was no occasion or cause for her 
murder. S. v. Johnson, 161 N. C., 264; AS'. v. Bowman, 152 N. C., 817; 
8. v.  l'eachey, 138 N. C., 598. 

There are several other exceptions relating to the admission and esclu- 
sion of evidence, but none apparently of sufficient merit to warrant an 
extended discussion. The weight and credibility of the testimony mas 
for the jury, arid it has found the facts at  variance with i he defendant's 
contention. The State's evidence, if  believed in its entirety, would have 
justified a more serious verdict. But the jury, in the discharge of its 
duty, has acquitted the defendant of the capital offense. 

This is a remarkable case in many respects. I t s  opening scene is one 
of romance; it then moTes on from suggmted intrigue to ultimate 
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tragedy. So far as our records disclose, it is without a parallel in  the 
judicial history of the State. I t  seems to stand alone and apparently 
is sui generis. 

Three decades ago, Ves Wingler, with axe in  hand, cut from the 
virgin forests of Wilkes County the logs and the timbers with which he 
built upon the mountain side a crude and humble hut for himself and 
Candace Wingler, his wife. Here this couple started life together in  a 
rough, rugged, mountain home-a log cabin, in fact-but to the deceased 
it was at least a stable and a manger. The only means of getting in  
and out of this country at  that time was by a wagon road and by walk- 
ways which led across ridges and hollows and creeks. I n  winter there 
was a scme of l~afless branches, snow-covered peaks, and frozen brooks; 
and that was poverty. But the defendant and his wife were not 
daunted by the dangers of the inaccessible hills, nor by the frightful 
stories of the mountain coves. They started life with high hopes and 
with a faith that knew no fears, waiting and praying for the dawn of 
a better day. 

I t  matters not on what plane of life one labors, nor how large or 
small the number of his acquaintances, the man who toils and yet knows 
that in the circle of his influence there is at  least one life in which 
there is sunshine where but for him there would have been shadow; that 
there is at  least one home in which there is cheer where but for him 
there would have been gloom; that there is at  least one heart in which 
there is hope where but for him there would have been despair, that 
man carries with him as he goes one of the richest treasures on this 
earth. This was the goal for which Ves Wingler was striving thirty 
years ago. But, alas, another story is told. H e  soon grew weary of 
his wife, and for some reason, not clearly disclosed by the record, he 
took her life in a cruel and heartless manner. Evidence of the crime 
was concealed at  the time; he married again, raised another family, 
and, after the lapse of twenty-nine years was, arrested, tried, convicted, 
and sentenced to the State's Prison. Though justice sometimes treads 
with leaden feet, if need be, she strikes with an iron hand. Verily, the 
wages of sin is death, and sin pays its wages. 

The supreme tragedy of life is  the immolation of woman. With a 
heavy hand, nature exacts from her a high tax of blood and tears. The 
age of knighthood has passed and is gone, but let us hope that the spirit 
of chivalry may never die, No ci~dization can last where women are 
permitted to be butchered like sheep in the shambles. Surely there is 
no pkasure to be derived from the punishment of the wicked, but it 
would seem that this defendant ought to welcome an opportunity to 
expiate his crime and to make some atonement for it. No doubt, in hi.- 
own conscience, he has already suffered the agony of remorae. Hmv, 
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through the many years, has it been possible for him to banish from his 
mind the vision of the woman who, in the days of her youth, put her 
hand in his, with a promise to forsake all others and to follow him? 
At the altar she vowed, in substance, that "whither thou goest, I will go; 
and where thou lodgest, I will lodge; thy people shall be my people, and 
thy God my God." Can the defendant ever forget that momentous 
hour when this woman, with heroic courage, took immortality by the 
hand and went down into the valley of the shadow o f  death that his 
child might live? ,hil then, can he for a moment cease to hear her 
screams of terror as she fled from his murderous hand)  

The fates decreed for Candace Miller a hard lot and a cruel death, 
but- 

"Oh, can it be the gates ajar 
Wait not her humble quest?" 

There is no error appearing on the record, except the great error of 
the defendant in murdering his wife; but this is a mistake which is 
beyond our province or power to correct. 

"Repose upon her soulless face, 
Dig the grave and leave her; 

But breathe a prayer that, in His grace, 
He who so loved this toiling race 

To endless rest receive her." 
--HcNeill. 

The trial and judgment of the Superior Court will be upheld. 
No error. 

STATE v. LLOYD BARER, MANS GASPERSON, AXD 

HARRY GASPERSON. 

(Filed 13 December, 1922.) 

Intoxicating Liquor-Spirituous Liquor-Evidence-Questions for Jury- 
Constitutional Law. 

Thc evidence in this case held sufficient on appeal to sustain a verdict 
convicting the defendant of the unlawful manufacture of intoxicating 
liquor, and our State statute on the subject does not cont~avene the XVIII 
Amendment to the Federal Constitution. 

APPEAL by defendants from Shazc, J., at March Term, 1922, of 
B u x c o n r ~ ~ .  

Criminal prosecution, tried upon an indictment charging the defend- 
ants with engaging in the manufacture of spirituous liquors in violation 
of the State statutes. 
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From an adverse verdict and judgment pronounced thereon, the de- 
fendants appealed. 

Attorney-General Manning and Assistant Attorney-General flash for 
the State. 

Reynolds, Reynolds & Howell for defendants. 

STACY, J. The defendants' first and second exceptions are directed 
to his Honor's refusal to grant their motions for judgments as of non- 
suit, made first at the close of the State's evidence and renewed at the 
close of all the evidence. 

Robert Gilliam, a witness for the State, testified that he had seen all 
three of the defendants personally engaged in the operation of an illicit 
distillery in  Buncombe County within the past two years; that, to his 
own knowledge, each and every one of the said defendants had done work 
and taken a part in the manufacture of said intoxicating liquors. This 
evidence, while denied by the defendants, was amply sufficient to carry 
the case to the jury. The defendants, having lost before the jury, 
doubtless appealed "to see how it might strike the Court." 

The remaining exceptions, calling in question the validity of our 
State statutes since the adoption of the XVIII Amendment to the Con- 
stitution of the United States, must be overruled on authority of 8. v. 
Campbell, 182 N. C., 911, and cases there cited. 

No error. 

STATE v. REID SUDDERTH. 

(Filed 13 December, 1922.) 

1. Assault and Battery - Automobiles - Highways - Statutes - Public 
Safety-Criminal Law-Evidence. 

Our statutes on the subject of regulating the care to be used by those 
driving motor vehicles upon the State's highways, among them, C. S., 
2617, as to the passing without interference; 2618, amended by Public 
Laws 1921, ch. 98, Extra Session, as to reckless driving, having regard 
to the width of the highway, traffic thereon, and the various rates of 
speed in accordance with location in the country, upon streets of cities, 
towns, etc.; 2599, making a violation of any of the provisions of ch. 55, 
C. S., a misdemeanor, are to secure the reasonable safety of persons in 
and upon the highways of the State, and where death or great bodily 
harm results, evidence that the accused was, at the time charged, violat- 
ing these provisions may be properly received upon a trial for murder or 
for manslaughter in appropriate instances, or as evidence of an assault 
where no serious injury has resulted. 
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2. Same. 
d battery includes an assault, and to coilstitute ~n assault it is not 

necessary that the defendant uhould have directly struck the one assaulted, 
for any unlawful touching of the person alleged to hale been assaulted, or 
the setting in motion of any force that is committed through means 
ultimately produce this result, and are likely to produce it,  is sufflcieut, 
mld applies when a person drivinq an automobile upon the State's high- 
way, in  consequence of his violating the statutes on the subject, collide< 
with another person driving an automobile thereon, which results in a 
p h ~  sical jzlrring of such other person, though he may not have beeu 
thrown from his automobile, or struck in any part of his body. 

3. Criminal Law-Sentence-Discretion of Court-Courts-Inference- 
Appeal and Error. 
d permissible inference that the trial judge increased the sentence of 

the defendant, convicted of an assault and battery, because the defendnut 
later exercised his right of appeal, on the facts of the record is held 
insufficient to justify the Supreme Court in setting the judgment abide on 
the ground that the judge has grossly abused the exercise of the legal 
discreti011 given him by the law. 

-~PPE.IL by defendant from Ray, ,T., at  Jiugust  Term, 1922, of BURKE. 
Indictment for assault xvith deadly weapon. 
T h e  evidence on the part  of the Sta te  tended to show that  on the night 

of 16  July,  1922, as prosecutor was going towards Morganton in  his auto- 
mobile, defendant, also in  an  automobile, meeting sait3 witness, ran  his 
said machine into that  of plaintiff, broke front  axle of prosecutor's car 
in t r o  places, also one wheel, knocked off the fender, running board, and 
braces, and bent up the running gear. That  a t  time of collision defend- 
ant  was ruiining his car a t  thir ty to thirty-fire miles an  hour, and was 
over on prosecutor's side of the road. Prosecutor was going fifteen or 
twenty miles per hour, and in  the endearor to avoid a collision, had 
run  his car as f a r  to his own side of the road as  he  could get with safety, 
the cars being on a fill. Tha t  prosecutor was not struck in  any par t  of 
his body, nor thrown out of the car by th11 collision. The  testimony of 
prosecutor mas supported by eridence to the effect ths t  after the colli- 
sion d~fcndant ' s  car was found on wrong side of the road, as claimed and 
testified to by the prosecutor. 

There was e ~ i d e n c e  for defendant i n  dtlnial of plaintiff's account of 
the occurrence, and tending to show that  defendant w l s  only going ten 
or f if t t tn miles per hour, and was on his own side of the road. That  
prosecutor had just come around a curre  in the road without sounding 
his horn or giving any signal, and drfendant was ~ ~ i t h i n  twenty-five feet 
of prosecutor d 1 e n  lie first saw him, and too late to a v o ~ d  the collision. 

The  court submitted the issue to the ju1.y with a very full statement 
of the evitlencc and contentions of the State, and of the defendant, in- 
strnctinp the jury, among other things, that if the facts as testified to 
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by the State's witnesses were accepted by them, and they were satisfied 
that they were true beyond a reasonable doubt, then an assault was 
committed as charged. Verdict, guilty. Judgment, and defendant ex- 
cepted and appealed. 

Attorney-General Ma,nning and Assistant Attorney-General Nash for 
the State. 

S. J .  Ervin and S .  J .  Ervin, Jr., for defendant. 

HOKE, J. Our statute on the subject of motor vehicles, C. S., ch. 55, 
Public Laws, Extra Session 1921, among other things, in section 2617, 
provides : "That persons operating such machines on the public high- 
way, meeting another, shall reasonably turn to the right of the center of 
the road so as to pass without interference." And in section 2618, as 
amended by Public Laws, Extra Session 1921, ch. 98, forbids that per- 
sons operating such vehicles shall do so recklessly or at  a greater rate of 
speed than is reasonable and proper, having regard to the width, traffic, 
and use of the highway, or so as to endanger the life and limb of any 
person, with a proviso that a rate of speed in excess of twenty miles per 
hour in the residence portions of any city, town, or village, and a rate 
in  excess of ten miles in any business portion of a city, town, or village, 
and a rate in excess of thirty miles an hour on any public highway 
outside of the corporate limits of any incorporated city or town shall 
be deemed a violation of the section, etc. And in section 2599 of said 
chapter the violation of any provision of this chapter is made a misde- 
meanor. 

This statute being designed to secure the reasonable safety of persons 
in and upon the highways of the State, and enacted because a violation 
of the provisions is likely to result in death or serious bodily harm of 
such persons, i t  is the established principle, and has been so directly 
held with us, that where one upon the highway is killed or injured by 
reason of the operation of one of these vehicles in violation of the statu- 
tory provision, the party in default may be prosecuted for murder or 
manslaughter if death ensues, and for assault in cases of personal injury. 
8 .  v. Rountree, 181 N. C., 535; 8. v. Mclver, 175 N. C., 161; S.  v. 
Leary, 88 N. C., 615. I n  this last case it is said: "Where the facts 
of a case of homicide constitute the crime of manslaughter, the same 
state of facts will constitute an assault if no killing ensues." 

u 

On the facts, as accepted by the jury, a proper application of these 
principles is in full support of defendant's conviction. I t  is well under- 
stood that a battery always includes an assault. Coke on Littleton, 
p. 253. And in Clark on Criminal Law, p. 253, i t  is said "That a 
battery is an assault whereby any force, however slight, is actually 
applied to the person of another, directly or indirectly." 
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I n  Greenleaf on Evidence, (16 ed.), sec. 84, the author says "That a 
battery is the actual unlawful infliction of violence on the person of 
another, and may be proved by evidence of any unlax-ful touching of 
plaintiff's person, whether by the defcndant himself or by any substance 
put in motion by him." And in 2d Wharton Crimind Law (11 ed.), 
sec. 804: "Whether it is an assault and battery on B. to strike a horse 
driven by B. was at  one time doubted, but the-better opinion is that a 
blow is a battery irrespective of the number of mechanical agencies 
through which i t  is transmitted." And in section 811: '54 battery is 
an assault in which force is applied by material agencies to the 
of another, either mediately or immediately." And by way of illustra- 
tion: "Thus, to strike the dress of a person assailed or the house in  
which he resides may be as much a batterv as to strike his face." 

While i n  the instant case the prosecutor was not thrown entirely from 
the car, nor struck in any part of his body, the physicill jar necessarily 
produced by the collision described in  evidence, caused by the unlawful 
use at  the time of defendant's car, is clearly sufficient, as stated, to 
justify a conviction for assault and battery. 

I t  is further obiected for error that on the renditicn of the verdict 
defendant was sentenced to t~velve months in the common jail, and 
assigned to work on the roads in Iredell County. Arid the next day, 
when a motion for a new trial mas made and overruled, and appeal 
taken, the court struck out the first judgment and imsosed a sentence 
of two years in  jail, and assigned to work the roads, e c. I n  this con- 
nection the case on appeal states that the first sentence of twelve months 
was imposed on the coming in of the verdict, there being no motion for 
new trial or appeal, the court inferred that no further resistance to the 
prosecution or conviction was intended, and in consil3eration of this 
fact, the sentence of twelve months lx7as imposed, and that the lighter 
sentence ~vould not have been given but for the fact that defendant had 
apparently acqniescecl in the result and would not proswute his appeal. 

I t  is the acce~ted rule with us that within the limits of the sentpnce 
permitted by the l av ,  the character and extent of t h ~  ~unishment  is 
committed to the sound discretion of the trial court, and may be re- 
viewed by this Court only in  case of manifest and gross abuse. While 
the reasons for this change of sentence, and such a pro~ounced change, 
may not appear adequate or altogether satisfactory, me do no6 feel justi- 
fied in  holding as a conclusion of law that the judgmmt is erroneous 
within the meaning of the principle. 

No error. 
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STATE v. 0. G.  THOMAS. 

(Filed 13 December, 1922.) 

1. Criminal Law - Homicide - Murder  - Manslaughter-Instructions- 
Appeal a n d  Error-Objections a n d  Exceptions. 

Where, upon the trial of one charged with homicide, there is evidence 
tending to show murder in the first degree, murder in the second degree, 
manslaughter, and self-defense, it is  the duty of the presiding judge, i n  
his charge to the jury, to  declare and explain the various phases of the 
evidence relating to self-defense, and to the various degrees of felonious 
homicide, and his failure to instruct upon all the essential questions of 
law properly raised by the evidence constitutes as  to  each reversible error, 
which i s  presented by exception on appeal without specifically raising the 
question of error complained of by prayers for instruction tendered and 
refused. 

8. SamsStatutes-Malice.  
Where, upon a trial for a homicide, the prisoner has admitted the 

killing with a pistol, and relies upon the plea of self-defense, and the 
evidence presents for the consideration of the jury murder in the first 
degree, murder in  the second degree, and manslaughter, and the prisoner 
has been convicted of murder in  the second degree, i t  is reversible error 
for the trial judge t o  charge the jury as  to  the law relating to murder in  
the first degree under the provisions of C. S., 4200, and then to instruct 
them that  all other killings would be murder in the second degree, for 
this would deprive the prisoner of such of the evidence a s  tended to repel 
the inference of malice from the killing with a deadly weapon, which, if 
established, would, a t  least, reduce the grade t o  the offense of man- 
slaughter. 

3. Same. 
A charge which fails to  instruct the jury a s  to the law upon every 

essential phase of the evidence relating to the degrees of felonious homi- 
cide is reversible error, and a n  exception for failure to  charge the jury 
concerning the various degrees when the evidence presents them  take^ 
the question to the Supreme Court on appeal without the necessity of i ts  
presentation by defendant's request for special instruction. The neces- 
sary elements of the criminal offense of manslaughter arising under 
the evidence in relation to the charge given in this case discussed by 
ADAMS, J. 

APPEAL b y  defendant  f r o m  Ray, J., a t  J a n u a r y  Term,  1922, of 
CABARRUS. 

Ind ic tment  f o r  murder .  T h e  defendant  was convicted of murder  i n  
t h e  second degree. 

Attorney-Gemera1 Manning and Assistant Attorney-General Nash for 
the State. 

Camler & Carder, J .  J .  Parker, Maness, Armfield & aherrin, J .  Lee 
Crowell, and John M. Oglesby for defendant. 
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ADAUS, J. The defendant shot and killed the deceased in Bergerberg, 
a suburb of Kannapolis, between 8 and 9 o'clock on t h ~  night of 25 
October, 1921. About 8 o'clock the defendant, according to his state- 
ment, accompanied by Mrs. Robert Lowe, left the Cline boarding-house 
at  Kannapolis in a Buick car, intending to go to the home of Oscar 
Orercash, who lived near the scene of the homicide. After getting into 
the car he laid his pistol in Mrs. Lowe's lap. About the '3ame time the 
deceased, traveling in a Ford sedan, carried a woman named Carrie 
Kimball through a part of the town not far  from Overcash's residence, 
and, leaving her for a few minutes near Lawing's store, went to the 
Cabarrus Cotton Mill and told P. M. Mangum, a mechanic, that Mrs. 
Eimball m~anted to see him. The deceased, with Nangum, then went 
back to Mrs. Eimball, and again she got in the car. The sedan was 
next driven down Leonard Street, thence up the Bethpage road to the 
mail boxes n~here the TiToman and Mangum alighted. The deceased left 
them there. Mangum said, "He (the deceased) went up the road; he 
turned around and came back in about five minutes or ten, I don't know 
exactly, and came back by us about 30 miles an hour, I imagine, and 
didn't stop, and turned back into this street where they said the shooting 
mas done." X witness for the State testified that when the sedan 
stopped the first time near Laming's store he walked up to it and found 
a man and a woman there, the woman standing on the n n n i n g  board; 
that the man went on in the car, the woman saying she would remain; 
that this woman was Mrs. Lowe. not Mrs. Kirnball: and tllat t h ~  Buick 
passed her six or eight minutes before the s d a n  came back from the 
Cabarrus Mill. 

After leaving his boarding-house, the defendant drove down the 
National highway to Overcash's garage, found i t  closed, and turned the 
car around and started up the Bethpage road tox~ards t h ~  residence of 
Overcash. Just before getting to this road he saw the sec an dri1.e into 
the highway, turn around, and go up the Bethpage road  head of him. 
The cars were going in the same direction, and several turns were made 
by each. When the defendant got in front of O ~ e r c a ~ h ' s  house he 
stopped his car;  whether he stopped the engine x-as disputed. The 
sedan was standing fifty or sixty yards ahead. As to what next took 
place the evidence was conflicting. There m s  evidence for the State 
tending to show these circumstances: Just before the sedan stopped 
some one in  the Buick "hollered"; then two people got out of the sedan, 
went back to the other car, and talked with some one there about five 
minutes; the door of the car was heard to shut; the man 1;ho had come 
from the sedan started back, and when he had gone two sieps from the 
Buick three shots were fired. The deceased went about five steps and 
fell. One wound was found in the left upper chest and another in the 
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region of the left kidney. I t  was not certain whether the one who came 
with the deceased was a man or a woman. 

The theory of the State was that the account of the transaction given 
by the defendant Thomas and Mrs. Lowe mas not true; that before 
arriving on the scene of the tragedy, Mrs. Lowe had left Thomas's car 
and had been taken up by Allen; that for this reason Thomas was 
following Allen's sedan, and when the cars stopped Allen and Mrs. Lowe 
left the Ford and advanced towards Thomas, who was in  the other car; 
that some words occurred between them, and thereupon Thomas inten- 
tionally shot the deceased in a spirit of revenge caused by his association 
with Mrs. Lowe. To contradict this theory of the State, the defendant 
introduced as witnesses P. M. Mangum and Mrs. Kimball. Mangum 
testified that i t  was Mrs. Kimball who was standing on the side of the 
road near Lawing's store, and who got in the car with Allen, and not 
Mrs. Lowe. Mrs. Kimball testified to the same effect. 

The defendant admitted that he shot and killed the deceased with a 
pistol, but contended that he shot in  self-defense. The State contended 
that he was guilty of murder in the first degree, or murder in the second 
degree, or manslaughter. 

When a person charged with homicide is on trial for the capital 
felony, and there is evidence tending to show murder in the first degree, 
murder in the second degree, manslaughter, and self-defense, it is the 
duty of the presiding judge, in his instructions to the jury, to declare 
and explain the law applicable to the various phases of the evidence 
relating to self-defense, and to the several degrees of felonious homicide. 
And such instructions should be given upon all the essential questions of 
law properly raised by the evidence. I n  S.  v. Merrick, 171 N. C., 795, 
i t  is said : "The authorities are at one in holding that both in criminal 
and civil causes a judge, in his charge to the jury, should present every 
substantial and essential feature of the case embraced within the issue 
and arising on the evidence, and this without any special prayer for 
instructions to that effect. Charged with the duty of seeing that impar- 
tial right is administered, it is a requirement naturally incident to the 
great office he holds, and made imperative with us by statute law. 
Reuisal, see. 535: 'He shall state in a plain and correct manner the 
evidence in the case, and explain the law arising thereon,' and a failure 
to do so,  hen properly presented, shall be held for error. When a 
judge has done this, charged generally on the essential features of the 
case, if a litigant desires that some subordinate feature of the cause or 
some particular phase of the testimony shall be more fully explained, he 
should call the attention of the court to it by prayers for instructions or 
other proper procedure; but, as stated, on the substantive features of 
the case arising on the e~idence, the judge is required to give a correct 
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charge concerning it." Jarrett v. Trunk  Co., 144 N .  C. 301; Matthews 
v. Myatt ,  172 N.  C., 233; Lea v. Utilities (Yo., 176 N.  C., 514; Beck v. 
Tanning Co., 179 N.  C., 127; Butler v. M f g .  Co., 182 N. C., 552. 

We think his Honor lost sight of this requirement i n  his instruction 
concerning manslaughter. I n  his analysis of C. S., 4200, he drew the 
distinction between murder committed by means of poison, lying in  wait, 
imprisonment, starving, or torture, and murder committed by any other 
kind of willful, deliberate, and premeditated killing, and then said: 
"To illustrate, when the State has shown that a decea3ed came to his 
death by means of poison administered at the instanee of the party 
charged, or that he came to his death by reason of lying in wait at  the 
instance of the party charged, then the State does noi, have to prove 
other facts to show deliberation, because the statute in ~ t s  execution, in  
its construction of language, implies that no such killing could be perpe- 
trated except with malice aforethought, with premeditation and delib- 
eration. All other killing, as you will note, if there ii3 an absence of 
malice, as defined by the statute, shall be dremed murder in  the second 
degree." To this instruction the defendant excepted. The last para- 
graph is inaccurate. By  "malice as defined by the statute" his Honor 
perhaps meant the malice which exists when the homicide comes ex- 
pressly within the statutory definition of murder in the first degree; 
but the error consists in the additional instruction that :ill other killing. a 

(not all other murder), if there is an absence of such inalice, shall be 
deemed to be murder in  the second degree, the logical effect of which was 
to deprive the defendant of the benefit of such evidence as tended to 
mitigate the offense to manslaughter. The judge, i t  is true, had pre- 
viously called attention to the provision that all murder not in the first 
degree shall be deemed to be murder in the second degree; but nowhere 
in the charge was this erroneous use of the word "killing" retracted or 
corrected, and the jury were therefore left to the uncertainty of conjec- 
ture in their application to the evidence of these two cmtradictory or 
inconsistent instructions. S. v. Johnson, ante, 637. They may have 
concluded, very reasonably, that in the absence of such malice as is 
essential to make a homicide murder in the first degree, <every killing of 
a human being is murder i n  the second degree. The errcr was no doubt 
an inadvertence on the part of the learned judge, but none the less preju- 
dicial for that reason. 

We do not intend to suggest that his Honor did not charge the jury 
as to manslaughter. H e  did, but in  doing so he failed to instruct them 
as to one of the substantial and essential features of th. case, and the 
defendant excepted. After defining voluntary mans1aug:lter as an ('act 
committed with a real design, a purpose to kill, or through the violence 
of sudden passion occasioned by an adequate provocation which the law 
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does not justify or excuse," he said: "In voluntary manslaughter, the 
killing is in the heat of passion." And as a part of the instruction on 
the law of self-defense he used this language: "The law is made to fit 
the ordinary reasonable man. The condition of the nerves of a normal 
man should govern in  apprehension of danger, not what his nerves were, 
but what they ought to have been, and must be determined from observa- 
tion of men of ordinary firmness and courage." 

I n  view of these statements, his Honor should have been more specific 
in his instructions as to manslaughter. For example, although the jury 
may have found from the evidence that the defendant at  the time he 
fired the fatal shot actually apprehended death or great bodily harm at 
the hands of the deceased, but that the circumstances were not calcu- 
lated to excite in the mind of the defendant in the exercise of ordinarv 
firmness reasonable grounds for such apprehension, in consequence of 
which he shot too hastilv or used excessive force. still there was no 
instruction covering this phase of the evidence. I f  these facts were 
found, as probably they were, the jury were again left to conjecture. 
Under the decision in Mewick's case, the defendant, without submitting 
a special prayer, was entitled to an explanation of the law applicable to 
this situation. 

Certainly fright or terror will not excuse the unnecessary taking of 
human life when there is no reasonable ground for apprehending death 
or enormous bodily harm, but in connection with other circumstances 
i t  may serve to repel the inference of malice arising from the intentional 
killing with a deadly weapon, and to mitigate or reduce the homicide 
from murder in the second degree or manslaughter. The principle is 
clearly stated by Riddick, J., i n  Allison v. State (Ark.), 86 S. W., at  
page 413: "In each case, then, the question of whether i t  is proper to 
submit to the jury the question of the defendant's guilt of any particu- 
lar grade of offense included in the indictment must be answered by 
considering whether there is evidence which would justify a conviction 
for that offense. I n  this case there was evidence that tended to show 
that the defendant shot Baldwin because Baldwin cursed him, and then 
attempted to draw a pistol upon him in a threatening manner. The 
presiding judge may have cbncluded that, if the jury believed this evi- 
dence, they should acquit, and that therefore that this evidence did not 
justify an instruction in reference to manslaughter. But the jury may 
have accepted a part of this evidence as true and rejected other portions 
of it as untrue. They may have concluded that the defendant shot 
under the belief that he was about to be assaulted, but that he acted 
too hastily and without due care, and was therefore not justified in 
taking life under the circumstances. I t  is not always necessary to show 
that the killing was done in the heat of passion to reduce the crime to 
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manslaughter, for where the killing is done because the slayer believes 
that he is in  great danger, but the facts do not warrant such belief, it 
may be murder or manslaughter, according to the circi~mstances, even 
though there be no passion. Or when the slayer, though acting in self- 
defense, mas not himself free from blame, the crime r a y  be only man- 
slaughter. Wallace v. LTnjited States ,  162 V. S., 466; ! 6 S u p  Ct., 859; 
40 L. Ed., 1039. The mere fact that a man believes that he is in great 
and immediate danger of life or great bodily harm coes not of itself 
justify him in  taking life. There must be some grounds for such belief, 
or the law will not excuse him for taking the life of another. But if 
the slayer acts from an honest belief that it is necessary? to protect him- 
self, and not from malice or revenge, even though he formed such con- 
clusion hastily and without due care, and when the fac1,s did not justify 
it, still, under such a case, although such belief on kis part will not 
fully justify him, it may go in mitigation of the crime, and reduce the 
homicide from murder to manslaughter. S t  evenson 21. United States, 
162 U. S., 313; 16 Sup. Ct., 839; 40 L. Ed., 980." S. 2 .  Doherhy (Vt.), 
82  A. S. R., 957; X e n l y  z.. Sfaie (Texas), 2 S. V., 607; Johnson v. 
S ta te  (Wis.), 5 L. R. A. (X. S.), 815 n. EIis Honor should have in- 
structed the jury in accordance with this principle. 

For the reasons assigned, the defendant is entitled tc  a 
New trial. 

STATE v. RIOSES HARRISON. 

(Filed 20 December. 1922.) 

Intoxicating Liquor-Spirituous Liquor-Constitutional Law-Statutes- 
Conviction in Federal Courts-State Courts-Concurrent Authority- 
Distinct Offenses. 

The language of the second paragraph of the XVIII 4mendment to the 
Constitution of the United States delegates to the Federal Government 
authority over the manufacture, sale, etc., of intoxicatillg liquor, as being 
concurrent with the authority reserved in the State upon the subject; and 
the same act violating an act of Congrehs and of a state statute is a 
distinct offense against the two Governments, punishable in the courts of 
each; and a conviction under the T'olsteacL Act is no b,rr to a conviction 
by the state courts for an offense against a state statute on the subject. 

CLARK. C. J., concurring. 

APPEAL by defendant from Hnrding, J., at lZugust Term, 1922, of 
~ A T I D S O X .  

Criminal prosecution, tried upon an indictment charging the defend- 
ant with having spirituous liquors in his possession foi. the purpose of 
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sale, of receiving more than one quart at  any one time, and of receiving 
more than one quart within fifteen consecutive days, in  violation of the 
State statutes. 

From an adverse verdict, and judgment pronounced thereon, the de- 
fendant appealed. 

Attorney-General i2fannin.g and Assistant Attorney-General Nash for 
the State. 

P. V. Critcher for defendant. 

STACY, J. Prior to the defendant's trial in the Superior Court, he 
was convicted in the Federal Court, under the Volstead Act, upon 
identically the same state of facts, as here disclosed, and sentenced to 
pay a fine of $400. Seasonably and in proper manner he set up, as a 
plea in bar, his former conviction in the Federal Court. His  position 
in  this respect is untenable. H e  has committed two offenses, one against 
the Government of the United States and the other against the State of 
North Carolina. 

Congress is given pomer to enforce the X V I I I  Amendment by appro- 
priate legislation. Rhode Island v. Palmer, 253 U. S., 350. Likewise, 
the several states, in  the exercise of their police pomer, may enact laws 
in aid of its enforcement. Vigliotti v. Commonwealth of Pa., 66 L. Ed., 
(volume not yet published) ; S. v. Muse, 181 N. C., 506. But a convic- 
tion in the Federal Court for a ~~io la t ion  of the act of Congress, known 
as the Volstead Act, is no bar to a prosecution in the State courts for a 
violation of the State laws, because the same act or acts on the part of 
the' defendant may constitute a violation of the laws of both sovereign- 
ties at the same time. Cooley 21. The State, 110 S. E. (Cfa.), 451, and 
cases there cited; Lanza et al. v. United States, ........ U. S. (volume not 
yet published), decided 11 December, 1922. 

"The Congress and the several states shall have concurrent power to 
enforce this article by appropriate legislation" is the language of the 
second paragraph of the X V I I I  Amendment. The words "concurrent 
power" are not used here in the sense of denoting or designating the 
source of the states' pomer to legislate on the subject of prohibition, but 
as indicating that the pomer of Congress shall not be exclusive. Corn,- 
monwealth v. Xickerson, 236 Xass., 296. The amendment is a grant of 
power so far  as the Congress is concerned, but not so as to the states. 
They had the power to legislate on the subject prior to the amendment, 
and they still have concurrent power with the Congress to enact appro- 
priate legislation for its enforcement. This, i t  is conceded, apparently 
gives two meanings to the words "concurrent power," at  one and the 
same time; but, if so, it is the result of applying them at once to two 
different legislative bodies-one exercising delegated powers and the 
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other reserved powers in the sense the powers of both zre spoken of in  
the Constitution of the TJnited States. I f  the use of these words were 
unavoidable in  the first instance, then this dual construction follows 
either naturally or as a practical necessity. Xational Pq.ohibition Cases, 
253 U. s . ,  350. 

I n  Railroad v. Fuller, 17 Wall., 560; 21 L. Ed., 710 (opinion by 
Mr. Justice Swayne), it is said: 

"In the complex system of polity, which exists in this country, the 
powers of government may be divided into four classes : 

"(1) Those which belong exclusively to the states. 
"(2) Those which belong exclusively to the National Government. 
''(3) Those which may be exercised concurrently ant3 independently 

by both. 
"(4) And those which may be exercised by the states, but only until 

Congress shall see fit to act upon the subject. The authority of the 
states then retires, and lies in  abeyance until the occasion for its exercise 
shall recur." See, also, Ex parte J~cNei l l ,  13 Wall., 240. 

The power to deal with the subject-matter now in hand would seem to 
fall in the third class, as stated above. Hence, a conviction under the 
act of Congress would not preclude a prosecution under the state laws. 

No error. 

CLARK, C. J., concurring with the opinion of STACY, J., for the Court, 
that a conviction for violation of the Prohibition Law is not a bar on 
an indictment upon the same facts under the State law, for the defend- 
ant has committed two offenses: one against the United States and the 
other against the State of North Carolina: Adds, that as held by 
Burwell, J., in  S. v. Stevem, 114 N.  C., 876, "The selling of a pint of 
whiskey may be a violation of both the State and Fellera1 laws, and 
punishable i n  each jurisdiction"; and, also, there may be a violation of 
the revenue law of the State and of the statute against r8elling liquor to 
a minor, and a violation of a town ordinance for se:ling without a 
license." See citations to that case in the Anno. Ed. 

I n  one of those cases, S .  v. Lytle, 138 N.  C., 740, ii is said, citing 
S .  v. Stevens, sup+-a, that when, as in that case, there were provisions 
against selling without a license, one and the same act, i e., "selling the 
same glass of liquor, may be a violation of the town ordinance, and also 
a violation of the State law, if license has not been obtained from both; 
and further, the same act may be punishable by the Federal Govern- 
ment if in violation of its statutes; and, indeed, if the purchaser is a 
minor, the same single act may constitute a fourth distinct offense of 
selling spirituous liquor to a minor-and even a fifth i.F the sale is on 
Sunday. Although i t  is a single act, there may be t h w  a violation of 
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five statutes, and when in such case each statute requires proof of an 
additional fact, which the other does not, an acquittal or conviction 
under either statute does not exempt the defendant from prosecution 
under the other." All of these acts, which were indictable under the 
State statute, might, of course, be joined as counts in  the same bill, or 
be made separate indictments, as the solicitor might eIect. 

STATE v. W. W. CAMPBELL. 

(Filed 20 December, 1922.) 

1. Homicid-DefenseInsanity-Appeal and Error. 
Upon this trial for homicide: Held, the verdict of the jury finding 

adversely to the defendant's plea of insanity will not be disturbed, on 
appeal. S. Q. Terry, 173 N. C., 761. 

2. Appeal and Error-Assignments of Error-Rules of Uourt. 
Assignments of error should be incorporated in the case on appeal, to 

be considered. Rule 19 ( 2 ) ,  174 N. C., 832. 

APPEAL by defendant from Lane, J., a t  the July Term, 1922, of 
BUNCOMBE. 

Criminal prosecution, charging the defendant with the crime of mur- 
der in  the first degree. 

From an adverse verdict and sentence of death, the defendant ap- 
pealed. 

Attorney-General Manning and Assistant Attorney-General Nash for 
the State. 

Wright & Craig and G. Spears Reynolds for defendant. 

STACY, J. I n  the spring of 1922, the defendant was chief orderly 
and chief of police at the Government Hospital, Oteen, near Asheville. 
N. C. Mrs. Annie Smathers, a young widow, was oae of the telephone 
operators at  Oteen. There is evidence tending to show that Campbell, 
the defendant, was courting Mrs. Smathers, with a view to marriage. 
On the morning of the homicide, he stated to the witness, T. R. Parker:  
"I want to see her one more time and ask her to marry me. I f  she 
don't, she can't marry any other man." 

I n  the afternoon of 6 May, 1922, the deceased, Mrs. Smathers, was 
riding with the defendant in his automobile on the Fairview road, near 
the village of Fairview, in  Buncombe County, when she was seen to 
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jump from the moving car and run across the road as if she were trying 
to get away from the defendant. The defendant stoppcxd his car, jumped 
out himself, pursued the deceased, who was running rapidly, for twelve 
or fifteen yards, and then opened fire upon her with 'iis pistol. When 
she fell, he deliberately stood over her prostrate body and fired two or 
three bullets into her head. Any one of at least three of the shots would 
have been fatal. 

On trial, the defendant set up a plea of insanity; but this was not 
established to the satisfaction of the jury. S. v. Terry, 173 N.  C., 761. 

There are no assignments of error incorporated in the statement of 
case on appeal (174 N. C., 832, Rule 19 (2)  ; but, on account of the 
gravity of the offense, we have examined all of the exceptions with care, 
and find them to be without sufficient merit to warrant a reversal or an 
order for a new trial. 

The record presents no error in law, and we must afirm the judgment. 
No error. 

STATE v. PAUL MEIIAFPEY. 

(Filed 20 December, 1922.) 

Suspended JudgmentSentenc-Criminal Law-1nqui.r~-Court's Juris- 
diction. 

APPEAL by defendant from Shaw, J., at the July Term, 1922, of 
HAYWOOD. 

From a judgment rendered on a prior suspended judgment, the de- 
fendant appealed. 

Attcrney-General Manning and Assistant Attorney-&neral Nash for 
the State. 

John M .  Queen and Alley & Alley for defendant. 

STACY, J. The judgment in this case was entered at  the July Term, 
1922, before his Honor had had an opportunity to examine our opinion 
in S.  v. Hardin, 183 N. C., 815, rendered only a short t me prior thereto. 
After the case had been docketed here, the learned judge of the Superior 
Court wrote to the Attorney-General, stating that he had "committed 
an error, and the judgment ought to be reversed." Let an order be 
entered in  accordance with this suggestion, as the conclusion reached is 
supported by the record. 

Reversed. 
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STATE v. BUOKNER. 

STATE v. ROY BUCKNER. 

(Filed 20 December, 1922.) 

Criminal Law-EvidencsIdentity-NonsuitTrials. 
Where the prisoner is being tried for violating the criminal law upon 

the question of his identity, as oue who participated in the commission 
of the crime charged, but who broke away from the officer, the testimony 
of the officer, on cross-examination, that he could be mistaken, but the 
prisoner looked very much like the one, and that to the best of his knowl- 
edge and belief he was the same as the one upon whose face he had 
flashed the searchlight, is sufficient to sustain a verdict of guilty with the 
other evidences of identity introduced at the trial, unobjected to by the 
prisoner. 

APPEAL by defendant from Shaw, J., at February Term, 1922, of 
BUNCOMBE. 

Criminal prosecution, tried upon an indictment charging the defend- 
ant with receiving, keeping in his possession for sale, and transporting 
spirituous liquors in violation of law. 

From an adverse verdict, and judgment pronounced thereon, the de- 
fendant appealed. 

Attorney-General Ma~ming and Assistant Attmey-General Nash for 
the State. 

Reynolds, Reynolds & Howell for defendant. 

STACY, J. The defendant's first and second exceptions are directed 
to his Honor's refusal to grant his motion for judgment as of nonsuit, 
made first at  the close of the State's evidence, and again at  the close of 
all the evidence. 

J. F. Phipps, a witness for the State, testified that on the night of 
13 January, 1922, he and a fellow-officer arrested two men, one named 
Melton and the other Sneed, in a box car at  Hot Springs, N. C., and 
that a third person, who looked like the defendant, '(broke loose from 
us and was not arrested at  that time." The three men had approxi- 
mately 10 gallons of liquor in their possession, divided into three cans, 
and the two were arrested between 12 :30 and 1 o'clock in the morning. 
Melton was too drunk to run. On cross-examination, the witness stated 
that he could be mistaken as to the identity of the defendant, but that 
he looked very much like the boy, and that to the best of his knowledge 
and belief Roy Buckner was the one ('he had hold of and flashed a light 
in his face." There was other positive evidence of identification, of a 
hearsay nature, it is true, but admitted without objection. This was 
sufficient to carry the case to the jury. 

The other exceptions are only formal. 
No error. 
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STATE v. I?. R. SPRINGS. 

(Filed 20 December, 1922.) 

1. Intoxicating Liquor-Spirituous Liquor-Criminal Law-Evidence- 
Hearsay Evidence--Statutes. 

Hearsay evidence, with certain recognized exceptions, is not admissible 
in the trial of issues determinative of substantial rights, unless coming 
within certain recognized exceptions or expressly made so by statute, and 
particularly is this rule applicable in criminal cases, where the life or 
liberty of the individual is put in jeopardy, such testimony being essen- 
tially liable to abuse, and not being the direct testimor~y of the witness 
himself upon oath, subject to cross-examination, but the alleged declara- 
tions of one who is absent and not subject to these requirements of the 
law. S. v. McNeill, 182 N. C., 853, cited and overruled. 

2. Same. 
Upon the criminal trial for having in possession spirituous liquor for 

the purposes of sale, C. S., 3379, and for unlawfully receiving more than 
one quart within fifteen consecutive days, C. S., 3385, evidence of the 
reputation of the defendant's place as being bad for selling liquor is un- 
authorized by statute, C. S., 3383, and it is purely hearlxiy and incompe- 
tent; and testimony of this character, admitted on the trial over the 
defendant's objection, and submitted in the charge as ar independent cir- 
cumstance to show guilt, under defendant's exception, cc'nstitutes reversi- 
ble error. S. v. Mill.$, ante, 694. 

CLARK, C. J., dissenting. 

- APPEAL by defendant from Long, J., a t  September Term, 1922, of 
UNION. 

Criminal action, tried on appeal from the recorder's court. 
The warrants on which defendant was tried, as finally amended, 

charged an unlawful keeping of spirituous liquors for purposes of sale, 
C. S., art. 4, sec. 3379, and unlawfully receiving more than one quart 
within fifteen consecutive days from persons other than common car- 
riers, C. S., art. 5, see. 3355. There were facts in evidence tending 
to show that in May, 1921, defendant had rented and oxupied a place 
of business in Monroe, N. C., as undertaker, the house having a front 
room used as an office and a rear room with a uartition made bv coffin 
boxes, and in  this rear room there were two beds on opposite sides and 
with a trunk near each, one of the beds being used by defendant when in 
Monroe and the other used a t  time d a c e  was raided. in I'ebruarv. 1922. 

0 '  

by one Walter Moseley, a lodger, oEcupying as such' by lgreement with 
Springs. That defendant had another place of business of the same kind 
in  Lancaster, S. C., where he spent about one-half of his time. That 
defendant occupied place in Monroe from May, 1921, to October, 1921, 
alone, and during that time no complaint was made of ])lace. That in 
October, Walter Moseley having become dissatisfied with his living place, 
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applied to Springs to have a bed and sleeping room in defendant's place 
in Monroe, and after that time some complaints were made of disorders 
at this place. That these complaints were made known to Springs 
when he had come to Monroe from Lancaster, and he said he would see 
that i t  was stopped. That in February, 1922, the officers, with a war- 
rant, searched Springs' place and found in the rear several empty tin 
cans along one of the walls, which showed odor of whiskey, and in 
Moseley's trunk at the foot of his bed, on being opened by the officers, 
there were found eight bottles of whiskey from one-half pint to a quart 
in size. That Springs made no resistance to the search, but assisted 
therein, and on finding the whiskey in Moseley's trunk, Springs said 
that Moseley must have brought it there. 

There was eridence further that when both defendant and Noseley 
were under arrest, Moseley said to Springs: "You needn't deny it. We 
were both in it fifty-fifty." Which statement Springs denied, Springs 
himself testifying to this said he didn't hear Moseley make this statement, 
but understood the sheriff, Fowler, to make it, and that he immediately 
denied it. 

There were several witnesses who testified to the good character of 
defendant both in Monroe and Lancaster, s e ~ e r a l  business men, includ- 
ing an alderman of the city, testifying that living near and passing 
Springs' place of business several times a day, they had not noted any 
disorder, and others that no complaint was made of the place till after 
Moseley went to stay with him. Over defendant's objection the State 
was allowed to prove by several witnesses, and same was received as  
substantive evidence, that Spring's place had a bad reputation for 
whiskey selling. A witness, by the name of H. S. Christmas, testified 
that he had a store opposite the Springs place of business, that Springs 
spends the greater part of his time in South Carolina, his character mas 
good, and that he had never seen any evidence that whiskey was being 
handled at  Springs' place when he was there. 

There was verdict of guilty, judgment, defendant excepted and ap- 
pealed, assigning for error his exceptions duly noted: 

1. To the reception of evidence that the reputation of Springs' place 
was bad for selling liquor. 

2. That his Honor, in the charge, submitted this as substantive evi- 
dence of defendant's guilt. 

Attorney-General Xanning alzd Assistant Attorney-General Nash for 
the State. 

V a n n  & Milliken for defendunt. 

HOKE, J. With certain recognized exceptions, applicable chiefly in 
civil causes, and unless expressly made so by statute, hearsay evidence is 

49-184 
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not conipetent in the trial of issues determinative of substantive rights, 
a position particularly insistent where such issues invctlve the life or 
liberties of the litigant. Ring v. Bynum, 137 N. C., 49 L ; Ilopt 2 ) .  The 
P(vp1e o f  Utah, 110 LT. S., 574; JIima Queen v. Hepburn, 11 U.  S. (7th 
Crancli), 290; 1st Elliott on Evidence, secs. 315-319; 1 Grc.enleaf (16 
ed.), sec. 99 a ;  Lockhart on Ericlenccl, sec. 135; Vharton's  Criminal 
Evidence (9 ed.), sec. 225. 

I n  testimony of this character, so essentially liable to abuse, the 
witness is giving, not his own evidence under oath, but what he has 
heard some other person say, and among many other rcbasons, the evi- 
dence is objectionable because the d~c la ran t ,  who is the rc.al witness, has 
not spok(~n under the sanction of an oath, a i d  the party affected has not 
beell afforded the opportunity to cross-examine the witness. Speaking 
to somc of tlie principle objections to such evidence, Professor Greenleaf, 
supra, says: 

"Subject to these qualifications and seeming exceptions (to be later 
exanlined), the general rule of law rejects all hearsay reports of trans- 
actions, whethrr verbal or written, g i w n  by persons not produced as 
witnesscs. The principle of this rule is that  such evidence requires 
credit to be given to a statement made by a person who i.3 not subjected 
to the ordinary tests enjoined by the law for ascertaining the correctness 
and completeness of his testimony; namely, that oral testimony should 
be delivered in  the presence of the court or a magistr,ite, under thc 
moral and legal sanctions of an  oath, and where the moral and intel- 
lectual character, tlie motives and deportment of the vritness can be 
examined, and his capacity and opportunities for observation, and his 
nlenlory, can be tested by a cross-examination. Such eiidence, more- 
o~*er, as to oral declarations, is r e ry  liable to be fallacious, and its true 
value is, therefore, greatly lessened by the probability thitt the  declara- 
tion was iniptrfectly heard, or was misunderstood, or is not accurately 
remembered, or has been perverted. I t  is also to be observed that  the 
persons coni~nunicating such eridence are  not exposed to t i e  danger of a 
prowcution for perjury, i n  which something more than the testimony of 
one witness is necessary in order to a conriction; for where the declara- 
tion or statement is sworn to have been made when no third person was 
present, or by a person who is since dead, i t  is hardly poszible to punish 
the witncss c\en if his testimony is a n  entire fabrication." 

-1nd in Xima &uee.n v. Hepburn, supra, Chief JusiLice Xarshall, 
speaking to the subject, said: "It  was very justly obse r~ed  by a great 
jlldge that 'all questions upon the rules of evidence are  c~f ~ a s t  impor- 
tance to all orders and degrees of men; our lives, our liberty, and our 
proptrty are 2\11 concerned in the support of these rules, which have been 
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matured by the wisdom of ages and are now revered from their an- 
tiquity and the good sense in  which they are founded.' " - .  

"One of these rules is that 'hearsav' evidence is in  its own nature 
inadmissible. That this species of testimony supposes some better testi- 
mony, which might be adduced in the particular case, is not the sole 
ground of its exclusion. Its intrinsic weakness, its incompetency to 
satisfy the mind of the existence of the fact, and the frauds which might 
be practiced under its cover, combine to support the rule that hearsay 
evidence is totally inadmissible. 

"To this rule there are some exceptions which are said to be as old 
as the rule itself. These are cases of pedigree, of prescription, of cus- 

- - 

tom, and, in some cases, of boundary. There are alio matters of general 
and public history which may be received without that full proof which 
is necessary for the establishment of a private fact." 

The principle referred to and commended by these authorities applies 
to prosecutions for offenses against the prohibition laws, and in  cases 
like the present, is held to exclude evidence of general reputation of the 
place where the specific offense is alleged to have been committed, unless, 
as stated, i t  has been made competent by some valid statute on the 
subject. Cobleigh v. McBride et  al., 45 Iowa, 116; 4th Elliott on 
Evidence, see. 3170; 23 Cyc., p. 251. 

I n  this last citation i t  is said: "The character of the d a c e  k e ~ t  by 
L " 

defendant may be shown by circumstantial evidence tending to show the 
purpose for which it was used or the kind of business carried on there, 
but kvidence of the reputation of the place, or what people say as to its 
character or uses, should not be admitted, except where a statute makes 
such reputation a pertinent fact in the prosecution, or declares i t  to be 
comnetent evidence." And there is. too. direct decision with us that , , 
where evidence of the kind in question is incompetent because of being 
hearsay, the infirmity is not removed by terming it or offering i t  in 
corroboration. Bol t  v. Johnson, 129 N. C., 138. 

I n  the recent case of S .  v. MchTeill, 182 K. C., 853 and 860, the Court 
was not properly advertent to the well established and wholesome prin- 
ciple in the laws of evidence excluding hearsay in the trial of causes 
o f  this character. and the case in that res~ec t  and for that reason must 
be considered as disapproved. 

The case of 8. v. Price, 175 IT. C., 804 and 806, to which we were also 
cited, in no way militates against our present ruling, for the charge 
there was for vagrancy in keeping a bawdy house, and in  reference to 
which our statute, C. S., 4347, expressly makes the general reputation of 
the house admissible and competent. The only statute claimed to have 
any possible bearing on the question, C. S., 3383, authorizing a convic- 
tion on "circnmstantial as well as direct evidence," seems to refer exclu- 
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sively to prosecutions under C. S., 3378, which prohibits engaging in  
the business of selling, etc., or otherwise handling spiri nous liquors for 
the purpose of gain, while defendant ill the present case is indicted 
under sections 3379 ant1 3385, which c o ~ ~ s t i t u t e  d i s t i ~ ~ c t  and sep;~ratr 
offenses, and if this section 3383 col~lcl be given a broader significance, 
we are of opinion that  its purpose and effect is mere y to relieve the  
prosecution of the necessity of offering dircct evicl~nci~ of any specific 
sale, and did not and was not intended to make any c l i a ~ ~ g e  in the kind 
and character of the circumstan~c~s as heretofore c o n ~ l d ~ r e d  pertinent ill 
the issue. A proper illustratioii of the t n w  meaniirg of the section 
appears i n  8. 1 . .  Tnq7-an1, 180 N. C., 672, where th r  State was allowed 
to prove that  drillking crowds were in the habit of freqncnting defenil- 
ant's place of bnsiness. ,Ind to the same effect n a s  the q~~es t io l~ -m-  
swer admitted in 8. 1%. Xos te l la ,  159 N. C., 459, to wi t :  "The character 
of the people that  usually frequented defendant's pool room." Qucstion 
asked and admitted to show drunkenness about the premises. These 
were both objective facts given in by sworn nitnesses, cl(m-ly relevant as 
tending to show the  offense charged, and could in no sense be considered 
as hearsay. 

We have had occasion before during the present term. in S. 1 , .  Uills 
ante, 694, to adrert  to the great importance of adherir~g to rules and 
precedents established and recognized as necessary to ii sure a fair  and 
impartial trial of men accused of crime both i n  the recel)tion of widcnct, 
and otherwise, and we mnst hold that  in permitting m e r  de fe~~dau t ' s  
objwtion three or four witnesses to testify that  the I-cpntation of clr- 
fendant's place was bad for selling liquor, aud in submitting same in 
the charge as an  independent circumstance tending to show gunlt, dc- 
fendant has, i n  effect, been erront~ously conrictetl t)y n i ' 7 ~ ~ q  of hearsay 
eridence, and is rlititlcd to a new trial of the issup. 

New trial. 

CLARK, C. J., dissenting : The  defendant r an  ail undertaking estab- 
lishment in  Monroe. There was, besides the storeroom, a room ill thri 
rear where the defendant slept. J. W. Spoon, chief of police, ~ p o n  
sworn information that  the defendant's bedroon~ mas a place of drinking 
and carousinq a t  night, procured a search warrant  oil 4 February, 1022. 
and in  company with two assistants searched defendant's room. The 
defendant showed surprise when the officer told him his business but 
told him to go ahead. The defendant jointly with a rnau rmned Walter 
Moseley occupied a large unceiled room at  the back of the shop as a 
bedroom. I n  this room the officer found ten one-gallon in  cans setting 
around the wall. These cans smelled of whiskey. The defendant told 
the officer that  Walter Moseley must h a r e  bronght them in. ,It the 
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head of Springs' bed in this room was a trunk, which Springs admitted 
was his. This the officers searched and found nothing; but there was 
another trunk at the foot of the other bed in this room which Springs 
said was Moseley's. Springs told the officer that there was nothing in 
it, but the officer took the trunk into his confidence, shook it, and heard 
something rattle in it. H e  procured a key, unlocked this trunk, and 
found eight bottles of whiskey, from one-half pint to a quart in size. 
This whiskey was in court, and was identified by witnesses. This 
officer further testified that Walter Moseley had been staying with 
Springs, but he did not know how long; that the reputation of the place 
got worse after Moseley went there. The defendant told the officer that 
he went to Lancaster occasionally, but the officer was not able to say 
how much of his time the defendant spends in Lancaster. 

The defendant, in his defense, alleged that Moseley put the whiskey 
there, or had it there, and he himself knew nothing about it. The de- 
fendant's exceptions are that the judge permitted testimony as to the 
reputation of Springs' place. The judge expressly confined the answer 
of the various witnesses to the general reputation of the premises, and 
not of the defendant himself. Each of the five witnesses swore that the 
reputation of the place was bad. 

I n  8. v. NcATeill, 182 N. C., 855, the Court held that in a case where 
jugs and bottles of whiskey were found at the defendant's house, and 
the defense was the not unusual one that some one else had taken them 
there in his absence without his knowledge, the general reputation of the 
defendant's place for unlawfully selling whiskey may be shown as a 
circumstance in corroboration of other evidence tending to show guilt. 
The word "place" was improperly omitted in the headnote. I n  that 
case i t  was said : "The illicit sale of liquor being done usually clandes- 
tinely, secretly, and by resort to many evasions and ingenious devices, 
the law-making power found it necessary to enact C. S., 3383, referring 
to above section 3378 (which made it unlawful to handle liquor for 
gain), as follows: '3383. Indictment and proof. I n  indictments for 
violatifig the first section of this article (C. S., 3378) it shall not be 
necessary to allege a sale to a particular person, and the violation of law 
may be proved by circumstantial evidence as well as by direct evidence.' 
The evidence introduced by the defendant was an attempt to prove that 
the liquor found at the place was not the property, or under the control 
of the defendant. The evidence of the general reputation that it was 
a notorious place used by him for the purpose was properly admitted 
as a circumstance tending to corroborate the inference to be drawn from 
the testimony of the officer that the defendant is responsible." This 
was a circumstance, and if the statute, C. S., 3383, which provides that 
the violation of law may be proved by circumstantial evidence as well 
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as by direct evidence was not intended to cure technical objections which 
are notoriously used by defendants in a matter of this kind, for what 
purpose could the statute have been enacted? 

The fact that ten one-gallon tin cans smelling of whiskey were found 
in  defendant's bedroom, and his untrue statement that the trunk, which 
the defendant alleged belonged to his room-mate, contained nothing, but 
on examination the officer found that it, had therein eight bottles of - 
whiskey, from a pint to a quart in  size, was certainly evidence suffi- 
cient to go to the jury, and when the defendant alleged in  defense that 
he knew nothing of the whiskey being on the premis&, i t  was certainly 
czrcumstantial evidence, in the purview of the statute enacted to secure 
the enforcement of this statute, to show the reputat~on of defendant's 
bedroom as a place of drinking and carousal. How could he have been 
ignorant, as he said, of the whiskey being there if the jury beliered the 
evidence of five witnesses to this effect. I t  was a "circumstance" which 
the statute gave them the right to consider. I t  ma!$ not a conclusive 
circumstance,"but certainly it was evidence which under this statute mas 
properly submitted to the jury. 

The opinion of the Court insists that this recent decision in S. v. 
iUcLVeil7, su.pra, should be overruled, but for reason? I t  is a most 
potent circumstance where such defense is set up of cne in whose room 
is found whiskey and empty mhiskey cans setting around the walls, and 
the defendant insists that he was ignorant of their beirg on the premises. 

I n  S. v. Ingram,  180 N. C., 672, another recent case, the Court 
"allowed the State to offer for the consideration of the jury that people 
frequenting the defendant's place of business were drinking." I n  that 
case the Court said that the testimony was cornpeten in corroboration 
of the direct evidence tending to show the sale of whiskey. 

I n  8. v .  Xostella, 159 IS. C., 450, Hoke, J., the nitness was asked: 
('State the character of the people that usually frequented this pool 
room." This was asked to show drunkenness upon the premises, and 
was admitted and affirmed on appeal. 

,is said in  S. v. McSei l l ,  supra, "In the present case the mhiskey and 
jugs and other vessels found on the premises were in proof in corrobora- 
tion of the testimony of the deputy sheriff, and to rebut the defense set 
up bg the defendant's witnesses that the defendant was absent on that 

A " 

day." I n  this case the defendant was present, was an occupant of the 
room, the ten empty mhiskey cans setting around the room, and the 
eight bottles of mhiskey found in the trunk, which the defendant untruly 
told the officer contained nothing, were all evidence tending to show the 
defendant's guilt, and certainly was circumstantial evidence to show 
that the house, as set out in the search warrant, had a bad reputation 
for this crime of dealing in whiskey. 
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I n  S. v. Price, 185 N. C., 807, Walker, J., in  a very learned opinion 
with full citation of authorities, showed that the reputation of a house 
is competent on indictments for keeping a house of ill fame independent 
of our statute to that effect, saying: "It is only a circumstance which 
the jury are permitted to consider in passing upon the defendant's 
guilt." That case was cited with approval in S. v. AlcNeill, 182 N. C., 
859, and the Court says: "The same principle seems to be universally 
recognized. I n  16 Cyc., 1209, it is said 'reputation is relevant when i t  
arises in a community acquainted with the facts upon subjects in which 
the general community is interested, and concerning which i t  has no 
motive to misrepresent. Where these conditions are fulfilled, reputation 
may be more probative than a mere sworn statement. The fact that the 
statements on a matter of general interest have been so uniform, reiter- 
ated, and dominant against all counter statements as to create a general 
reputation throughout the community may give rise to an inference, 
enumerating as "among them" a long list of subjects concerning which 
reputation has been held admissible.' 'The scope of subjects as to which 
reputation has been held admissible will certainly embrace the general 
reputation that a place was known generally as one at which liquor was 
habitually sold upon the circumstances of this case.' 16 Cyc., 1209, 
1210, quotes in the notes authority that 'general reputation is not a form 
of hearsay, but it is a relevant circumstance in many cases.' On p. 1211 
it is pointed out that 'The elements of relevancy and necessity are pre- 
requisites to the admissibility of reputation as evidence, and hence spe- 
cific acts of limited general interest cannot be established in that way.' 'I 

I n  McKelway on Evidence ( 2  ed.), sec. 126, it is stated that while 
reputation for a particular act is not general reputation, and such 
evidence not admissible on the question of the truth of the charge, gen- 
eral reputation would be legitimate to establish any matters of public 
interest or notoriety. 

S.  v. McNeill, supra, is a recent case, and there is no reason shown 
why i t  should be overruled. I t  is certainly in accord with the general 
law as quoted above from 16 Cyc., 1209, 1210, 1211, and the authorities 
quoted therein, and from McKelway on Evidence, supra; and is based, 
moreover, upon C. S., 3383, which was enacted to make more efficient 
the execution of the law against this crime. I n  that case it was said: 
'(On the disputed question at  issue upon the evidence, as above stated, 
the general reputation of the defendant's house as a place notorious for 
the illicit sale of whiskey was a 'circumstance' which, under C. S., 3383, 
the jury were entitled to consider in corroboration of the State's 
evidence." 

The defendant, in  his brief, relies on his exception to this evidence 
upon the ground that the judge did not restrict it to the matter in cor- 
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roboration, but the record does not show that  the exception was placed 
upon that  ground when made, hut was a general exception to the testi- 
mony, which cannot be sustained in view of the numerous cases in  our 
Court, a few of which have been cited above. which hold that  i t  was 
competent at  least a s  corroborative. 

Rule 27 of this Court, 174 N. C., 835, was adopted to cure this very 
practice of excepting to evidence generally, and then m appeal putting 
i t  uuon the ground that  if the evidence was admisside i t  was as cor- 

u 

roborative eridence only, and the jury should have Leen instructed to 
consider i t  only as such. To  correct that, the Conrt, in the above 
Rule 27, prescribed: T o r  will it be ground of exception that  evidence 
competent for some purposes, but liot for all, is admitted generally, 
unless the appellant asks, at  the time of admission, that its purpose shall 
be restricted." The record does not show, and it i s  not even suggested, 
that a t  the time i t  mas admitted the court was asked to restrict it to be 
in  corroboration, nor mas there any prayer to so instruct the  jury. This 
rule was a wise one, made by the Court within its constitutional power, 
and i t  has been frequently recited since as authority. It was adopted 
by the Court i n  1904, and has been repeatedly cited by the Court, and 
is included in evcry revision of the rules down to the  present. 

The an thor i t i~s  above quoted would seem to establish that in our own 
Court and by general law the reputation of the defendant's place was 
competent at  least as corroborative eridence, independmt of our statute, 
C. S., 3383, n-hich makes circnmstantial eridence competent in such 
cases. 

I t  does not appear in the record, nor even in  defendant's exceptions, 
that the court admitted this as substantive evidence, or so charged the 

jury. Thrrc  i s  no presumption that  he  did. The p r w ~ m p t i o n  is that  
there was no crror, unless i t  is assigned and appears in the record. 

I n  W e s f f ~ l t  1 % .  ..idams, 13,i S. C., 600, the Court adrertetl to this 
Rule 27, stating that the amendment making evidence competent for 
any purpose not ground for exception for being admitted generally, 
"unless the apprllant asks, at  the time of admission, that its purpose 
should be restricted," had been adopted 1 6  March, 1904, and applied the 
nde,  in a case which had beell tried in  the court belox at  the  previous 
September Term, 1903. This rule was quoted and sustained in Hill 
v. Bean, 130 S. C., 437, and has been approved as authority since in 
many cases, among them Tise v. Thomasl~ille, 151 N. C., 282; and 
among the later cases, S. c. JIcGlamme7y, 173 K. C., 750; Beck v. 
Tanning Co., 179 N. C., 127. 

We  see no reason ~ v h y  the general law as to the admitsion of testimony 
of the general character of a place in mattws of this kind, arid others, is 
not competent as corroborative evidence, calculated to throw light upon 



N. C.1 FALL TERM, 1922. 777 

the truth of the charge and proper for the jury to consider in coming to 
their conclusion; nor is there any force in the objection that the judge 
did not restrict the evidence to be considered as corroborative only when 
he was not asked to do so, as required by Rule 27, which has been affirmed 
so often. 

This crime is an exceedingly profitable one to those who commit it, 
and counsel necessarily resort to erery technicality, for, as a rule, the 
evidence either is sufficient to satisfy the jury or insufficient, and in the 
former case the only possible resort on appeal from a conriction is to 
some technicality. This crime was of sufficient importance for the 
people of this State on a referendum to forbid the handling of intoxicat- 
ing liquors many years ago, and to cause the people of the whole Union 
by a more than two-thirds vote of both houses of Congress to enact a 
cbnstitutional provision, mhich was ratified promptly by legislatures in 
all the states but tvo. The statute of this State has considered the 
efficient execution of this law of sufficient importance to provide that 
circumstantial evidence shall be competent, and that the defendant, con- 
victed on a second offense, shall be guilty of a felony and subject to 
sentence in the State Prison. C. S., 3409. 

The jury, upon this evidence, did not believe the defendant's state- 
ment that some one else brought the liquor into his room aud used it 
illegally, all vithout the defendant's knowledge. There were but two 
rooms in the building, the store and the room occupied by the defend- 
ant and another party, who for some reason was not even put on trial. 
Indeed, he was not present when the officers, with the search warrant, 
entered the defendant's bedroom and found the defendant there alone, in 
company with the empty whiskey cans and a trunk full of whiskey. 

The sheriff and others testified that Noseley stated to defendant that 
they were ('fifty-fifty in the matter," and that the defendant did not 
deny it. The defendant said this statement was made to him by the 
sheriff and that he did deny it. 

Upon the testimony this was a matter for the jury, and they have said 
that, beyond all reasonable doubt on the part of any one of the jury, the 
defendant mas auiltv. 

u " 
The defense resembles very much the not unusual case of a defmdant, 

who when found in possession of a stolen hog, says that he bought it 
from a "tall colored man. whom he did not know. alona the road." I n  

u 

such cases, as in this, whether he did or not is a matter for the jury. 
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STATE v. JOHN A. BUSH. 

(Filed 20 December, 1922.) 

1. Homicid~ilfurder-Premeditation-Instructions-PrejudiceAppeal 
and  Error .  

Where, upon the trial of a homicide, there is evidenc? tending to convict 
the prisoner of murder in the first degree and of the less degrees of the 
crime, and that  also would sustain his plea of self-def?nse, an instruction 
that  if the prisoner, a t  the time, had a spite, or fanried wrong, against 
the deceased, i t  would constitute murder in the first degree, is  reversible 
error in leaving out an essential principle of lam, that  though the prisoner 
may have had such spite or fancied wrong, premedita ion or deliberation 
was yet necessary to coustitute murder in the first deg-ee 

2. Homicide-Murder--Self-defenseJust~cation-Inetructions-Preju- 
dice--Questions for  Jury-Trials-Appeal and  E r m r .  

A person is justified in  killing another when the act is  committed under 
circumstances that  would justify n man of ordinary firmness in reason- 
ably believing that  i t  mas necessary to save his own l ~ f e ,  or to  save him- 
self from serious bodily harm, this being for the jury to determine from 
the evidence and the facts and circumstances as  they lppeared to him a t  
the time, and a n  instruction that  requires the defendant to show a n  
actual necessity for the killing is reversible error. 

3. Sameillanslaughter-Conflicting Instructions-New Trial. 
Where, upon the trial for a homicide, the judge has deprived the 

prisoner of a charge upon an essential principle in the definition of man- 
slaughter by his erroneous instruction as  to  the principle that  would 
constitute murder, and the prisoner has been convicled of murder, the 
error will not be held as  cured by a correct charge upon the same prin- 
ciple appearing elsewhere in his charge, the assumptim on apwal  being 
that  the jury was influenced by the erroneous chargcl, and a new trial 
will be ordered. 

4. Homicide - Manslaughter - Instructions - P r e j u d k e  - Appeal and  
Error. 

Where, upon a trial for a homicide, the trial judge has omitted to 
charge upon the defense of manslaughter separately where there was 
evidence of it ,  and has incorrectly charged the jury upon the degrees of 
murder, a s  to  what constituted manslaughter, of which there was evi- 
dence, i t  conqtitutes reversible error. 

APPEAL by defendant  f r o m  Ray,  J., a t  August  Term,  1922, of 
CALDWELL. 

The defendant was conricted of murder  i n  the  first degree. 
T h e  defendant  J o h n  A. B u s h  shot t h e  deceased, W'ill Cline, on  t h e  

af ternoon of 21  August,  1922, a n d  Cline died a t  6 :30 t h e  evening of 
22 August.  T h e  State's evidence tended to show 110th motive a n d  
threats.  T h e  motil-e was  a disagreement about t h e  discharge of water  
f r o m  deceased's land upon t h a t  of t h e  defendant i n  such may a s  t o  
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damage the land. There was also some trouble about the deceased 
encroaching upon the lands of the defendant. 

The defendant denied this testimony of the State, and claimed that 
he had shot Cline (the deceased) as he, Cline, was advancing upon him 
with a large rock, and that he told him pot to advance upon him with 
i t ;  that he would shoot if he did, and that he shot in self-defense, in 
protection of his life, or to prevent serious bodily harm from being 
done him by the deceased. 

There are many serious questsons involved in the case, but we deem 
i t  necessary, in the view we take of it, to consider only two or three of 
them. There was evidence of murder in the first degree, murder in the 
second degree, and manslaughter, and there was also evidence that the 
prisoner killed the deceased in self-defense. The jury returned as their 
verdict "that the said John A. Bush is guilty of the felony and murder 
in the manner and form as charged in the bill of indictment," not other- 
wise finding the degree of murder. 

First. The judge charged the jury as follows: "The State contends 
all the way through that you should convict him of murder in the first 
degree; that he had a real or fancied grievance against the deceased; 
that he prepared the weapon, brought it there with a view to kill him, 
and that he did that from spite and venom by reason of the deceased 
filling up the ditches and turning water on him. And i t  is the law, 
gentlemen, if you find he did that out of spite or revenge, either for a 
real or fancied wrong, he would be guilty of murder in the first degree; 
for if one has his rights invaded the law will afford him a peaceable 
remedy, but if it does not, then he must bear his lot with patience, for 
any killing done where one undertakes to redress his own grievance is 
murder per se, if it is done upon that ground." To this instruction of 
the court to the jury the prisoner duly excepted. 

Second. The judge further charged the jury: "If you find that the 
deceased came to his death at  the hands of the defendant, and that the 
defendant shot him under the contentions made by the State, but he did 
not premeditate over it, did not deliberate over it, but that he killed 
him with a deadly weapon, and if he has failed to satisfy you-not by 
the greater weight of the evidence or beyond a reasonable doubt-but 
failed to satisfy you that it was necessary for him to kill the deceased 
in order to save his life or protect himself against great bodily harm, 
then it would be your duty to return a verdict of guilty of murder in 
the second degree, unless he has raised in your minds a reasonable doubt 
about it." And to this instruction of the court to the jury, the prisoner 
duly excepted. 

Judgment upon the verdict, and the prisoner appealed. 



780 IX THE SCPREME CO17RT. [I84 

Attorney-General Hanning and dssis fan f ;I f f o t x c y - G P ~  rral z\.a.sh for 
the State. 

illark Squires, W .  Cy. S~zi , land,  J .  H .  Burhe, and TI.'. F .  Scholl for 
defendant. 

WALICEE, J., after stating the case: m e  are of the opillion that both 
instrnctions were defective, and that the emor in t l~cm was material and 
prejudicial. 

The first of the above instructions ~vas  erroneous, because i t  entire17 
omitted any reference to the element of premeditation and deliberation, 
and this mas done twice in the instruction, for one may kill another 
"because of spite, or because of a real or a fancied wrong," without 
having premeditated or deliberated about it, or 11a:ing formed any 
definite purpose or intent to kill his enemy, and yet the instruction 
would warrant a conviction of murder in the first degree, even though 
the jury should find only that thc prisoner had slain the deceased 
because of spite or a supposed wrong, but without premeditation or 
deliberation, and even thougli, in fact, there was no premeditation or 
deliberation, or they believed or had found that there n-as none. The 
fact that the prisoner killed from spite, or even revenge, does not con- 
clusirely establish that he did so after premeditation and delibrration, 
~ ~ - h i c h  is to be found by the jury as a fact, before they tan  convict of the 
capital felony, and mere malice is not sufficient. 8. v. Ira-cha-na-fah, 64 
X. C., 614; 8. 21. PoUard, 168 i\T. C., 116. 

But the second of the instructions is subject to two valid objectiolis. 
The first is, that it requires the prisoner to satisfy the jury "that it was 
? ~ . e c ~ s s a q  for him to kill the deceased in order to save his own life, or 
to protect himself against great bodily harm." Whereas, it was not 
essential that the prisoner should hare  satisfied the j ~ r y  of the actual 
necessity for killing the deceased before his plea of self-defense can 
avail him. If the prisoner had a reasonal~le apprehension, based upon 
the facts and circumstances, as they appeared to him at the time he 
committed the homicide, that he would be killed or suffer great bodily 
harm, unless he took the life of the deceased, he could stand upon his 
right of self-defense, pro~ided he was not in such fault himself as would 
deprire him of the principle, and this was for the j t r y  to determine 
under proper instructions from the court, there being evidence that he 
was not in such default. 8. v. Barrett, 132 N.  C., 1006 ; S. v. Scott, 26 
N. C., 409; S. v. Sash ,  58 IT. C., 618; Comrs. L>. S e l f r d g ~ ,  Herrigan & 
Thompson's Cases on Self-defense, p. 1. We said in S. v. Rarrett, 
s l ~ p ~ n ,  at p. 1007: "In some of the early cases expressions may be 
found which ~ ~ o u l d  seem to indicate that a case of self-defense is not 
made out unless the defendant can satisfy the jury that he killed the 
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deceased from necessity, but me think the most humane doctrine, and 
the one which commends itself to us as being more in accordance with 
the enlightened principles of the law, is to be found in the more recent 
decisions of this Court. I t  is better to hold, as we believe, that the 
defendant's conduct must be judged by the facts and circumstances as 
they appeared to him at the time he committed the act, and it should be 
ascertained by the jury, under the evidence and proper instructions of 
the court, whether he had a reasonable apprehension that he was about 
to lose his life or to receive enormous bodily harm. The reasonableness 
of his apprehension must always be for the jury, and not the defendant, 
to pass upon, but the jury must form their conclusion from the facts 
and circumstances as they appeared to the defendant at  the time he 
committed the alleged criminal act. I f  his adversary does anything 
which is calculated to excite in his mind. while in the exercise of ordi- 
nary firmness, a reasonable apprehension that he is about to assail him 
and to take his life or to inflict great bodily harm, it would seem that 
the law should permit him to act in obedience to the natural impulse 
of self-preservation and to defend himself against what he supposes to 
be a threatened attack, ewn though it may turn out afterwards that he 
was mistaken, provided always, as we have said, the jury find that his 
apprehension was a reasonable one, and that he acted with ordinary 
firmness. We think the foregoing principle has been clearly stated and 
adopted by this Court in several cases." I n  S. I * .  Scott ,  26 N. C., 409: 
42 Am. Dec., 148, this Court says: "In consultation it seemed to us at 
one time that the case might hare  been left to the jury favorably to the 
prisoner on the principle of Levei's case, Cro. Car., 538 (1 Hale, 474), 
which is, if the prisoner had reasonable groundp for believing that the 
deceased intended to kill him, and under that belief slew him, it would 
be excusable, or, at  most, manslaughter, though in truth the deceased 
had no such design at the time." And in S .  v. S a s h ,  88 N. C.,  618, the 
Court cites and approves the passage just quoted from S.  1 % .  ,Scott, supra, 
and then makes the following extract from Corn. v.  Srlfridqe, supra: 
'(A, in the peaceful pursuit of his affairs, sees B. walking towards him 
with an outstretched arm and a pistol in his hand, and using ~ i o l e n t  
menaces against his life as he advances. Having approached near 
enough in the same attitude, h., who has a club in his hand, strikes B. 
over the head before or at the instant the pistol is fired, and of the wound 
B. dies. I t  turned out, in fact, that the pistol was loaded with powder 
only, and that the real design of B. was only to terrify A" The jndge 
inp i red ,  ('Will any reasonable man say that A. is more criminal than 
he would have been if there had been a ball in the pistol?" 3 Whar. 
Cr. Law, sec. 1026 ( g ) ,  and note; Wharton Law of Homicide, 213 e t  seq. 
I n  8. v. S a s h ,  88 N. C., 618, the Court further says: "But it may be 
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objected that the defendant acted too rashly; before he resorted to the 
use of his gun, he should have taken the precaution to ascertain the fact 
whether his child had been actually shot. But that doctrine is incon- 
sistent with the principles we have announced. I f  the defendant had 
reason to believe, and did believe, in the danger, he had the right to act 
as though the danger actually existed and mas imminent. Taking, then, 
the fact to be that the trespassers had fired into defendant's house and 
shot his child, and the firing continued, there was no time for delay. 
The case required prompt action. The next shot might strike himself 
or some other member of his family. Under these circumstances the 
law mould justify the defendant in firing upon his assailants in defense 
of himself and his family. But, as we have said, the grounde of belief 
must be reasonable. The defendant must judge at  the time of the 
ground of his apprehension, and he must judge at his ~ e r i l ;  for it is the 
province of the jury on the trial to determine the reasonable ground 
of his belief. And here the error is in the court's refusing to receive 
the proposed evidence and submitting that question to the consideration 
of the jury." 

In  S .  v. AIatthews, 75 N. C., 634, this Court quotes with approval 
Foster's Crown Law, as follows: "It is stated in all of the authorities, 
and cannot be doubted, that if a man who is assailed believes, and has 
reason to believe, that although his assailant may not intend to take his 
life, yet he does intend and is about to do him some enormous bodily 
harm, such as maim, for example, and under this reasonable belief he 
kills his assailant, it is homicide se defendo, and exzusable. I t  will 
suffice if the assault is felonious." 

I t  is further said in Bawett's case, 132 N. C., at p. 1010: "The 
prisoner requested the court to charge the jury in  accordance with this 
reasonable principle, and the court had given the spe ia l  instructions, 
but in  the general charge i t  changed the same materially by omitting 
therefrom the most important portion, and requiring the prisoner to 
satisfy the jury that there was, at the time he fired the pistol, an actual 
necessity for killing the deceased. The jury, therefore, was left in 
doubt and uncertainty as to what was the> true rule of law by which 
they should be guided in passing upon the prisoner's plea of self-defense, 
and the last instruction, which we may assume made the greater im- 
pression upon the jury, called for more proof from the prisoner than 
the lam required of him. H e  was, therefore, placed at a disadvantage, 
and consequently embarrassed and prejudiced in his defense. There 
is a marked difference between an actual necessity for killing and that 
reasonable apprehension of losing life or receiving great bodily harm, 
which the law requires of the prisoner in order to excuse the killing of 
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his adversary, and it was just this difference that may have caused the 
jury to decide against the prisoner upon this most important issue in 
the case." 

I f  there was an instruction given corresponding with this principle, 
which has often been approved by this Court, the instruction now being 
considered was certainly at variance with it, and in such a case the law 
is well established and well defined that when there are conflicting 
instructions upon a material point, a new trial must be granted, as the 
jury are not supposed to be able to determine when the judge states the 
law correctly or when incorrectly. We must assume, in passing upon 
the motion for a new trial, that the jury y a s  influenced in coming to a 
verdict by that portion of the charge which was erroneous. S. v. 
Barrett, supra; Edwards v. R. R., 132 N. C., 99 ; Williams v. Haid, 118 
N. C., 481; Tillett v. R. R., 115 N. C., 663. 

The other objection to the instruction is that, by it, the learned judge 
virtually excluded from the consideration of the jury the question of 
manslaughter, and the evidence relating thereto. I t  will be clearly seen 
that the judge here submitted only two questions, as to murder in  the first 
degree and murder in the second degree, by charging that if the prisoner 
did not premeditate or deliberate over it, and had not satisfied the jury 
that he killed from necessity, they wouId convict him of murder in the 
second degree, if he used a deadly weapon, thereby excluding from the 
consideration of the jury the element of manslaughter, there being some 
evidence of it. 

There was a question raised as to the form of the verdict, but in the 
view we have taken of the case it is unnecessary to pass upon it, as it 
may not again be presented to us. We therefore forbear any discussion 
of it or the other exceptions. 

There was error in the respects we have indicated, for which there 
must be another trial, and it is so ordered. 

New trial. 

STATE v. GUM BURNETT AXD VIRGIL McGWIKN. 

(Filed 20 December, 1922.) 

1. Intoxicating Liquor-Spirituaus Liquor-Statutes-Local Law-Re- 
pealing Statutes. 

Our general prohibition statutes, prohibiting the manufacture or sale of 
intoxicating liquors, expressly provide that they shall not have the effect 
of repealing local or special statutes upon the subject, but they shall 
continue in full force and in  concurrence with the general law, except 
where otherwise provided by law; and where the local law applicable 
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makes the oEenw a misdemeanor, punishable by in prisonment in the 
county jail or penitentiary uot exceeding two year,;, etc., the person 
conricted tliereunder being guilty of a felony, C. S., 4171, the two-year 
statute of limitations is not a bar to the prosecution. C .  8.. 4512. 

2. Criminal La lv-PunishmentSta te ' s  Prison-"Penitentiary." 
The use of the ~vord  "penitentiary," in prescribing the punishment for 

one convictrtl under il criminal statute, has the same legal significance as  
the words "State's Prison," both meaning the place of punishment in 
which convicts sentenced to imprisonment and hard labor a re  confined 
by the authority of law. 

3. Constitntional Law-('riminal Law-Preparation for  Trial-Discretion 
of Cour tCour t s -Appea l  and  Error. 

The que\tion :I\ to whcfher the clefendant in a criminal action has 
wtiiciciit time to prepale his defense before trial, and has thereby been 
tlrprivecl of his r ~ c l ~ t \  ui ide~ the provisions of Article I, section 17, of our 
State ('oii~titution. is one aildressed to the sound discretion of the  trial 
judge. wliit~h will ]lot be reviewed on appeal when it  is not made to 
npllear tlint thi\ tliwletionnry power ha\ heen abused by hiin. 

4. Aplwal and Error-Evidence-Instructions-Presum]~tions. 
Wlicre the trial judge recites in his charge to the .ury the testimony 

of $1 wit~rc\\ .  which tloec not appear in the rword, and no objection has 
11een niadc tllbrcto. it will be pre.nmed on appeal that the recitation 
of the judge n as correct. 

5. Criminal Law--Several Defendants-Admissions. 
Where +f)ver:~l tlcfendantu are  on trial for a crilnlnal offense, the 

adini+s~o~i+ of one are  properls confined Ily the court to the one having 
made them. :tnd cxeludc~l a s  to the other<. 

6. Intoxicating Liquor-Spirituous 11iquor-Eridence--~4dn1issions-In- 
crimination-Statutes. 

Where a ~vitne+s on R for~ner  trial for violating tk~e prohibition la\\ 
t~qlinut tht' m;~nufacture or w l e  of intoxicating liquor has voluntarily 
teqtified a.: to matters wllic11 may tend to incriminate him, claiming no 
exemption or i~nmunity when cnlletl upon to testify, il is competeut for 
witne%r\ to testify thereto a t  the second trial, who were present and 
heard the trstiinong a t  the former one, the testimony lot coining withi11 
the twms of <'. 8.. 3406. 

7. Intoxicating Liquor-Spirituous Liquor-Evidence-~SonsuitMotion 
t o  Dismiss-Appeal and  Error .  

Held,  the evidence introduced upon this trial for the unlawful manu- 
facture and sale of intoxicating liquors was sufficient tc sustain a verdict 
of conviction, and the defendants' motion to nonsuit, or that the action 
1)r cliwiissetl. mas  lmperly overruled. 

APPEAL by d ~ f e ~ t t l a u t s  f r o m  Rryson,  J., a t  F a l l  Term,  1922, of POLK. 
T h e  defendants  were convicted of manufac tur ing  spir i tuous liquors. 

The appeal  presents a number of unusual  questions, but we  d o  not deem 
i t  necessary to  notice but the two or  th ree  m a i n  c o ~ t e n t i o n s  of the 
defendants, which will sufficiently cover t h e  case and  t h e  points  pre- 
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sented by defendants' counsel in their very able and learned brief, which 
was supplemented by a strong oral argument in  this Court. 

At the same term of court, the case of S .  v. Andrew Spicer, Sampson 
Spicer, and J .  B. Jackson, who also were charged with manufacturing 
liquor, was tried, when the defendant, Gum Burnett, testified that the 
still which the Spicers and Jackson were charged with operating be- 
longed to him, and that he and Virgil McGwinn had run it. The still 
was operated about three-fourths of a mile from J. B. Jackson's prop- 
erty, in Cooper Gap Township, and this was the same still which was 
cut up by a number of officers, including officer West, who was testifying 
as to what Gum Burnett said. I t  mas cut up on 11 May, 1919. Bur- 
nett stated that they worked that still about three weeks in April, three 
years ago. H e  did not say what year, but it vas  the same still that was 
cut'up, and i t  was before it was cut up. The other defendant, McCfwinn, 
also went on the stand and testified to a like effect. Both of these wit- 
nesses were under subpcena to testify in  the case, and, of course, mere 
under oath, when they testified as above stated. The officers who cut up 
the still in 1919 testified to the fact of its having been cut up, and where 
it was located. This was the material evidence in the case. 

Defendants appealed from the judgment. 

Attorney-General Manning and Assistant Attorney-General ,Vash for 
the State. 

Quinn, Hamrick & Harris and Solomon Gallert for defendants. 

WALKER, J. AS the indictment against the defendants was returned 
a true bill in open court on Tuesday, 5 September, 1922, it is manifest 
that, if the statute of limitations applies to this offense, the prosecution 
was .barred, i t  having been committed more than two years before the 
bill was found, and so i t  was urged by the defendants. 

Laws of 1903, ch. 391, was an act entitled "An act to prohibit the 
manufacture and sale of spirituous liquors in  Polk County." The 
manufacture of liquor under this special act was prohibited by section 1 
thereof, and punished as provided in section 5, which declares that a 
violation of the act shall be a misdemeanor and the offender shall be 
imprisoned in the county jail or penitentiary not exceeding two years, or 
fined not exceeding $500, or both, in the discretion of the court. The 
defendants contend, however, that this special act has been modified in 
so f a r  as the manufacture of spirituous liquors is concerned by the pro- 
visions of Public Laws of 1905, ch. 339. But this contention is not 
well founded. Such a public-local law, it seems, has in express terms 
been saved from repeal by all the general prohibition legislation, and 
also by the saving clause in the Consolidated Statutes, as the following 

50-184 
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statutes mill clearly show: "The Watts  Law," Laws of 1903, ch. 233, 
see. 19;  act amending the '(Watts Law," Laws of 1905, ch. 339, sec. 7 ;  
Revisal of 1905, see. 5458; C. S., ~ o l .  1, see. 3411, and vol. 2, see. 8106. 

So f a r  a s  the question now before us is concerned, hose statutes, or  
rather the sections thereof spcciallx cited, are substs ntially identical 
with C. S.. 3411, nhich  rends 11s follows: T o t h i n g  in  this chapter 
shall operate to repeal any of thc. local 01- special acts of the General 
Assembly of North Carolina prohibiting the manufacture or sale or 
other disposition of any of tlie liquors nielitioned in  thi3 chapter, or any 
lans  for the enforcement of the same, but all such acts shall continue 
in full  force and effect and in concurrcwce herewith, a l d  indictment or 
~rosccut ion  may be had citlier under this chapter or under any special 
or local a r t  relating to the same subject." 

These statutes evince the manifest purpose of the Legislature to con- 
tinue in full force and effect all existing local or special statutes relating 
to tlie m a ~ ~ n f a c t u r e  and salr of liquor, esccLpt where otlierwise provided 
by law. 

I t  is unnecessary to discuss minutely the several statutes above 
enumerated, as we ~ ~ o u l d  be led to the  same conclusion with regard to 
the Public-Local Laws of 1903, c11. 391, relating to ihe  manufacture 
and sale of liquor in  Polk County, which is, that  i t  has not been repealed, 
and is aud mas, as amended, in full force and effect v h r n  this bill of 
indictment was returned by th r  grand jury and when the defendants 
mere convicted thereunder. 

-2s the defendants could h a r e  been, and were, indided for and con- 
victed of, the felony, the statute of limitations i s  no bar to this prosecu- 
tion. S. 7%. Tlcrring, 145 N .  C., 41 8 ;  8. 1'. Johnson. 170 R. C., 685 ; 
C. S., 4512. 

Felony is defined as a crime ~ i h i c l l  is or may be punished by either 
death or impriqonmrnt in the State's Prison. C. S., 4171. The Polk 
Collnty act provides that  upon conriction for manufactiiring liquor, the 
convicted prrson may be imprisoned in the penitentiary. The act, of 
rourse, uses the term "penitentiary" in  awordance with i t s  ordinary 
signification, which is, ('State's Prison." '(Penitentiary" is  defined in 
thc dictionaries as a prison or place of punishment; the place of ~ u n i s h -  
merit provided for convicts sentenced to imprisonment and hard labor 
by the authority of the law. .In(] in Xiller v. S f a f e  o f  liancas, 2 
Kansas, 174, i t  was said concerning the uec of the word "penitcntiary" 
in the sentence of a court :  "The term 'penitentiary' held to be an 
English word in  common use, ~ ~ h i r h  siqnifies a prison or place of ~ninish- 
ment, and means the place of punishment in which conv~cts sentenced to 
imprisoument and hard labor, are confincd by the authority of the 
lam." 
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I t  follows that the statute of limitations has not barred this prose- 
cution. 

Defendants further contend that they were deprived of and denied 
the rights guaranteed to them under our Constitution, Art. I, see. 17, 
which reads as follo~vs: "No person ought to be taken, imprisoned, or 
disseized of his freehold, liberties, or privileges, or outlawed or exiled, 
or in any manner deprived of his life, liberty, or property, but by the 
law of the land." The narticular comnlaint is that defendants were 
deprived practically of tce benefit of corksel, because the latter did not 
have the time necessary for the preparation of their defense. The 
judge continued the case for at  leas! one day to allow counsel more time, 
but the defendants were not then ready for trial. They have presented 
no such case as would or should induce us to consider this exception with 
any degree of fauor. We are satisfied that the fair, impartial, and just 
judge allowed defendants all the time that could possibly be spared, and 
that there was no abuse whatever of his discretion. 6 R. C. L., p. 548 
(4) .  We said in S. 9. Sultan, 142 N. C., 370 : "The defendant's claim, 
that he was entitled as a matter of right to a continuance. is without - 
foundation. There is no rule of law or practice that when a bill of 
indictment is found at one term the trial cannot be had till the next. 
Whether the case should be tried at that term, which is often done. and. 
in many cases, is required in the public interest and the orderly and 
economical administration of justice, or whether the case shall go over 
to the next term depends upon the nature of each case, bf the charge 
and the evidence, the facility of procuring witnesses and the legal 
preparation necessary. I n  short, 'the granting or refusal of a continu- 
ance is a matter necessarily in the discretion of the trial judge and not 
reviewable, certainly in the absence of gross abuse of such discretion.' 
S. 1 1 .  Dewey, 139 N. C., 560, and many cases there cited. Abuse of 
discretion is more apt to be shown in granting continuances and in the 
dilatory administration of justice. His  Honor thought this case was 
one in which there should be a speedy trial. H e  knew all the attendant 
circumstances, and what was required by the public interest, more fully 
than this Court could know them. There is nothing to indicate that the - 
defendant was unduly prejudiced." 

The testimony of Virgil McGwinn does not appear in the record 
except by clear implication. I t  is referred to in the charge of the 
court, while stating a contention of the State. No exception was taken 
to this statement of the judge, and there was no request to change it if 
it mas not correct. The case was prepared and signed by the solicitor 
and agreed to by counsel, as the case on appeal, no exceptions being 
reserved because of anything recited in the case. We must presume, 
thrrefore, that the judge correctly stated the evidence as to Virgil 
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McGwinn and his testimony in the case, while being examined as a 
witness, and, so considered, we find no error in the rulings of the court 
upon the questions of evidence. The judge properly restricted Gum 
Burnett's declarations to him alone. and ruled them out as to the defend- 
ant McGwinn. This was correct. 

The testimony of Burnett was not made incompetent by C. S., 3406, 
so far  as the record cliscloses and as the question is no\y presented to us. 
H e  did not claim any exemption or immunity when he mas called upon 
to testify at  the former trial, upon the ground that his answers would 
incriminate him, or tend to do so, nor has he otherwic~e shown himself 
to be within the terms of the statute (C. S.. 3406). The law was cer- 
tainly not intended to protect him, so'far as appears. 

These questions, as to the legal exemption of a witness from testifying 
in a way which mill incriminate him. or tend to do F,O. and as to his 
immunity from prosecution. where he has testified in 2 criminal action 
for violating any law against the sale or manufacture of intoxicating 
liquors, and also as to defendant's right to a continuanc*e of the case for 
trial to another time are discussed in 6 R. C. I;., p. 548, par. 4, and 
note 12, and 140 Cyc., pp. 6543, 2544, 2547 (par. a and b) ,  and pp. 
2548, 2549, and 2550; 8. u. Stickney, 36 Pac., 714, to which we refer. 

So far  as appears, the stafement-of the defendants as witnesses were 
altogether voluntary, and they had waived any right to withhold the 
testimony if i t  tended to incriminate them, nor does i t  z.ppear that they, 
or either of them, were furnishing evidence in aid 3f any criminal 
prosecution by the State. The record is devoid of any such information. 

But a sufficient answer to these objectioiis of defendrtnts is that they 
have not offered sufficient evidence, or any findings of fact by the judge, 
to show that they mere entitled to have the testimony of the witnesses 
C. C. West and J. A. Feagan excluded as incompete~t. The assign- 
ments of error relating to the objections do not throw any additional 
light upon the subject, or cure any defect in the respects we have indi- 
cated, and therefore the question discussed here is not sufficiently 
presented. 

The motion for a nonsuit, or that the action be dismissed, was prop- 
erly overruled. There was ample evidence to support a conviction, and 
there mas no error in the charge of the court, or in lhe judgment or 
sentence imposed by it, nor was there any error in refusing to arrest 
the same. 

After carefully reviewing the entire case as shown in the record, and 
with special reference to the prisoner's numerous exceptions, me have 
been unable to find any error therein. I t  will be so cerlified. 

No error. 
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STATE v. HARLEY BALDWIN. 

(Filed 20 December, 1922.) 

Homicide - Evidence - Reputat ion-Oharacter  of Deceased-Appeal 
a n d  Error .  

The evidence upon the material and determinative facts in this trial 
of a homicide tended to show,no self-defense or excuse: Held,  the trial 
judge properly excluded the answers to questions on defendant's cross- 
examination of the State's witness for the purpose of showing the general 
reputation of the deceased for shooting and cutting men when he was 
under the influence of whiskey, or his general reputation for gambling, 
or his reputation for carrying a pistol, under the authority of 8. v .  Canup, 
180 N .  C., 739. 

Instructions-Contentions-Appeal and  Error---Objections a n d  Excep- 
tions. 

Where a party objects to the statement of the judge of his contentions 
as  being incorrect, he must do so in  time to afford the  judge a fair  oppor- 
tunity to correct it, and a n  exception after verdict is  too la te  to be con- 
sidered on appeal. 

Homicide-Self -defense-Evidence-Appeal a n d  Error. 
An exception is  untenable, upon the trial for a homicide, that  the judge 

failed to charge the jury upon the principles of self-defense, when i t  
appears that  the prisoner entered willingly and aggressively into the fight 
that  resulted in the death, and thus continued therein until he  had killed 
the deceased, under the decision in the case of S. v.  Evans, 177 N .  C., 564, 
and other cases, also cited in the opinion of the Court. 

Instructions-Requests f o r  Special I n s t r u c t i o n s 4 e n e r a l  C h a r g e  
Appeal and  Error. 

The refusal of the judge to give special requests for instruction is  not 
erroneous when i t  appears that  he has substantially done so in his own 
language in the general charge to the jury. 

Homicide-Manslaughter-Evidence-VerdictAppeal a n d  Error. 
Where, upon the trial for a homicide, i t  appears that the prisoner pro- 

voked a fight with the deceased, entered willingly, and continued unlaw- 
fully therein, if the death had not resulted the prisoner would have been 
guilty of a misdmeanor, and, where death has resulted, a verdict con- 
victing him of manslaughter will not be disturbed. 

APPEAL by defendant f r o m  Brock, J., a t  A p r i l  Term,  1922, of MACON. 
T h e  defendant  was  convicted of manslaughter .  T h e  State's evidence 

tended to show t h a t  on  1 0  September, 1921, t h e  defendant, H a r l e y  
Baldwin, t h e  deceased, A u s  Wrigh t ,  Bill Baldwin, f a t h e r  of Harley,  a n d  
Dick Wright were engaged i n  a g a m e  of cards, about  two hundred yards  
below N a n t a h a l a  Bridge. T h e r e  w a s  a dispute between H a r l e y  a n d  h i s  
father, Bill, on one side, a n d  A u s  W r i g h t  a n d  D i c k  on  t h e  other, a s  to  
which p a i r  had  won t h e  game. 
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After this had continued for some time, Aus Wright, the deceased, 
said, "I want my money," and Harley, the defendant, to'd him he would 
not get his money, and then jumped up and threw his hand in his right 
breeches front pocket. When Harley did this, the deceased, d u s  Wright, 
told him, "You have the ups on me. You have a gun and I have not 
one, but we will walk down to the road and let the boys strip us, and I 
will whip you fair." Harley then told Wright that he would not do it, 
but Bill Baldwin started up, saying "Let me get him," and went towards 
Aus opening his knife. The other parties present ihen interfered. 
Dick Wright took Harley off and up the hill about eight steps, whereas 
the witness, Craig Steppe, with Aus Wright, remained standing where 
the fuss first occurred. Aus Wright, the deceased, then went to the 
place where his coat was lying, about six feet off, pulled a pistol out of 
his right coat pocket, and before releasing it with his hand, he broke 
it down, and then finding it empty, got cartridges out of his pockets 
and put five shells in the pistol. Then the defendant Harley and the 
deceased, Aus, both came walking towards each other, when the follow- 
ing occurred : 

,4us said: "Harley, I have always treated you right, and I have 
loaned you money today and will again," and Harley said, "I have 
always treated you right," and Aus said, "You took my money when you 
ought not to have done that," and Harley told him tha: was a damned 
lie, and they had a few words which the witness did not remember; and 
then Aus walked around and took his position on this side of the witness 
(indicating), and said, "You have had the ups on me today, but you 
have not got them now," and they both began shooting at  that instant, 
and there was not over a second's difference in the shots of the guns. 
Both men were wounded, Aus Wright fatally, dying soon after receiving 
the wound. 

The prisoner appealed from the judgment of the court. 

Attorney-General Manning and Assistant Attorney-Gtmeral :Vash for 
the State. 

J .  Frank Ray, R. D. Sisk, and Johnston & Horn for defendant. 

WALKER, J. The defendant's counsel in their brief discuss only 
exceptions 7, 8, 9, 11, 13, 14, and 15. 

Exceptions 7, 8, and 9 will be considered ,together. The State, in 
rebuttal to evidence that the deceased, Aus Wright, had the reputation 
of being a dangerous and violent man, introduced witnesses who testified 
that he had no such reputation. The defendant's counsel, cross-esamin- 
ing these witnesses, asked them if AUS Wright did not have a general 
reputation for shooting men and cutting them while he was under the 
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influence of whiskey. Again, if Aus Wright did not have a general 
reputation of gambling. Again, if he did not have a reputation for 
carrying a pistol. His Honor excluded the answers to these questions. 
This ruling of the court, i t  seems, is supported, upon the facts as they 
appear in the record, by S. v. Canup, 180 N .  C., 739. That case, i t  
would seem, sufficiently answers the objections of the defendant covered 
by these three assignments of error, but we may just as well refer also 
to S. v. Holly, 155 IT. C., 485; S. v. Blackwell, 162 N.  C., 672; S. v. 
Turpin, 77 N.  C., 473; S. v. Hines, 179 N.  C., 758, which also fully 
answer the objections. The transaction here considered upon the m a t e  
rial and determinative facts showed no self-defense or excuse for the 
homicide, nor was the evidence circumstantial, or the nature of the 
transaction in doubt. I t  was a plain and unmistakable case, at  least, of 
manslaughter. The defendant was not only willing to fight, but eager 
for the fray, and there was some evidence of murder in the second 
degree, if not in  the first, but the State did not ask for a conviction of 
murder in the first degree, but insisted only upon a verdict of murder 
in the second degree or on one for manslaughter, and the jury mercifully 
reduced the grade of the homicide to manslaughter. 

Exception 11. His Honor was stating the defendant's contention, i n  
which he included a sentence in  parentheses, as follows: "(And that 
then the first quarrel took place, they both used bad language, calling 
each other damned liars and other epithets.)" If this was a miscon- 
ception by his Honor of defendant's contention, the time and place to 
have called i t  to his attention was then. The defendant could not lie 
by and except to this sentence for the first time in making out the case 
on appeal. 

Exception 13 was to the portion of the judge's charge in which he is 
reciting a contention of the State, and in the condition of the present 
record, this could not be successfully assigned as error. 

We have so often said that the statement of contentions must, if 
deemed objectionable, be excepted to promptly, or in due and proper 
time, so that, if erroneously stated, they may be corrected by the court. 
If this is not done, any objection in that respect will be considered as 
waived. We refer to a few of the most recent decisions upon this 
question: S.  v. Rincaid, 183 N .  C., 709; S. v. Montgomery, 183 N .  C., 
747; S.  v. Winder, 183 N .  C., 777; S. v. Shefield, 183 N.  C., 783. 

Exception 14 was taken to a portion of the judge's charge. This, 
however, seems to be sustained by the authorities, S. v. Remedy, 169 
N .  C., 326; 8. v. Crisp, 170 N. C., 785; S.  V .  Evans, 177 N.  C., 564, as 
to the right of self-defense when the prisoner either unlawfulIy started 
the fight or willingly and wrongfully entered into it. 
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The other assignments, except one, need not be considered, as the 
rulings upon which they are based, if erroneous, wer. nothing more 
than harmless, but we will consider one exception which rests princi- 
pally upon the charge of the court. 

Exception 15 was taken to the alleged refusal of the judge to give 
certain special instructions asked of him by the defendant's counsel, but 
his Honor did give them, so far  as they were correct: in his general 
charge. 

The prisoner entered into this fight not only willingly, but unlaw- 
.fully, and it may be further said that he went into i t  eten aggressively, 
if not with a predetermined and definite purpose to kill his adversary, 
premeditatedly and deliberately formed beforehand. Il'is was an inex- 
cusable and unlawful act from the beginning. H e  started in  the wrong, 
and steadily and vigorously prosecuted his evil design. 

The facts bring this case within the principle of S. 21. Kennedy, 169 
N. C., 326; S. v. Crisp, 170 N .  C., 785; S. v. Garland, 138 N. C., 675; 
8. v. Baldwin, 155 N.  C., 494; S.  v. Pollard, 168 N, C., 116-119. See, 
also, S. v. Robertson, 166 N .  C., 356; S. v. Yates, 155 N. C., 450; S .  v. 
Brittain, 89 N.  C., 481. 

I t  was said in S ,  v. Crisp, 170 N.  C., 790-791 : "A defendant, prose- 
cuted for homicide in a difficulty which he has himself wrongfully pro- 
voked, may not maintain the position of self-defense unless at  a time 
prior to the killing he had quitted the combat within the meaning of 
the law, as declared and approved by the recent case of S, v. Kennedy, 
169 N .  C., 326, and other like cases. I n  some of the decisions on the 
subject it has been stated as a very satisfactory test that this right of 
perfect self-defense will be denied in cases where, if a homicide had not 
occurred, a defendant would be guilty of a misdemeanor involving a 
breach of the peace by reason of the manner in which Ee had provoked 
or entered into a fight. Under our decisions such a position would 
exist : 

"a. Whenever one has wrongfully assaulted another or committed a 
battery upon him. 

"b. When one has provoked a present difficulty by language or con- 
duct towards another that is calculated and intended to bring i t  about. 
S. v. Shields, 110 N .  C., 497; 8. v. Fanning, 94 N. C., 940; S. v. Perry, 
50 N .  C., 9. And, in this connection, i t  is properly held that language 
may have varying significance from difference of time and circum- 
stances, and the question is very generally for the determination of the 
jury. S. v. Rowe, 155 N.  C., 436. 

"c. Where one had wrongfully committed an affray, an  unlawful and 
mutual fighting together in  a public place, the more recent ruling being 
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to the effect that the 'public place,' formerly considered an  essential, 
need be no longer specified or proved. S. v. Grifm, 125 N. C., 692. 

"And when there is relevant testimony, i t  has come to be considered 
the correct and sufficient definition of an unlawful affray or breach of 
the peace when one has 'entered into a fight willingly7 in the sense of 
voluntarily and without lawful excuse. 8. v. Harrell, 107 N. C., 944. 
Extending and applying these principles to prosecutions for homicide, 
it has been repeatedly held in this State that where this element of guilt 
is present, and one has slain another under the circumstances indicated, 
the offender may not successfully maintain the position of perfect self- 
defense, unless he is able to show, as stated, that at  a time prior to the 
killing he quitted the combat and signified such fact to his adversary." 

I t  is further said in 8. v. Crisp, supra: "If one takes life, though in 
defense of his own life, in  a quarrel which he himself has commenced 
with intent to take life or inflict serious bodily harm, the jeopardy in  
which he has been placed by the act of his adversary constitutes no 
defense whatever, but he is guilty of murder. But, if he commenced 
the quarrel with no intent to take life or inflict grievous bodily harm, 
then he is not acquitted of all responsibility for the affray which arose 
from his own act, but his offense is reduced from murder to man- 
slaughter." 

The jury has evidently found, construing the charge of the court in  
connection with the evidence and the verdict, that the prisoner not only 
entered into the fight willingly, but that he provoked i t  by language cal- 
culated to cause the difficulty, or an attack upon him, or to bring about 
an affray. I f  death had not ensued, he would have been guilty of a 
misdemeanor for engaging in an unlawful affray or assault and battery. 
I n  any reasonable view, therefore, he was guilty of manslaughter. 

There is no reversible error to be found in  the record, and it will be 
so certified. 

No error. 
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HONORABLE FRANK A. DANIELS 

JUDGE DANIELS said : 
Ma$/ it Please Your Hmors: Few men have been more fortunate in 

their ancestry, the place of their birth, their environment and education, 
than William Reynolds Allen, late an Associate Justice of this Court, 
the second son of William A. Allen and his wife, Maria Coodwin Hicks 
Allen, born at  Kenansville, Duplin County, North Carolina, on 26 
March, 1860. 

The father, William A. Allen, was a native of Wake, a member of the 
large and influential Allen family of that county, farmers as far back 
as they can be traced, of intelligence, industry, economy, and character, 
with an occasional county officer or member of the Legislature among 
them, having no professional offshoots, except one physician, who 
settled in  Tennessee, until William A. Allen began the practice of the 
law.. H e  grew up on his father's farm, was educated at  Wake Forest, 
snd, beginning the practice, was elected and served as a member of the 
House of Representatives from Wake at the session of 1852, having as 
his colleagues Romulus M. Saunders and Gaston M. Wilder. 

Soon afterwards he removed to Kenansville, where he was associated 
with William J. Houston, an able lawyer and eloquent advocate, as 
junior member of the law firm of Houston & Allen, until the War 
Between the States called both partners into the service of the Confed- 
eracy, in  which William J. Houston, with the rank of Captain, was 
killed in  battle in Virginia, and his associate became Lieut.-Colonel of 
the 51st Regiment. Upon the termination of this service, he returned 
to Kenansville and resumed the duties of his profession. H e  was, dur- 
ing the whole of his career, a diligent and discriminating student of the 
law, and became an  able and learned lawyer, having the respect and 
confidence of a large clientage, and held in high esteem for his upright 
Christian character and the stern, unbending integrity of his profes- 
sional, public, and private life. 

I n  the troublous days following the War he was elected a delegate 
from Duplin to the Convention which met in Raleigh in 1865 to deter- 
mine the method of restoring the State to the Union, and was an active 
member of a body composed of many of the ablest and most distinguished 
statesmen of that period, among whom were B. F. Moore, Judge M. E. 
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Manly, William P. Bynum, Judge Robert P. Gilliarn, Judge George 
Howard, Thomas J. Jarvis, Judge R. P. Dick, Judge E. J. Warren, 
Judge D. H. Starbuck, Bedford Brown, and Patrick H .  Winston. 

The ordinance adopted declared that the ordinance of 2 1  November, 
1789, by virtue of which the State of North Carolina hecame a member 
of the Federal Union, "had at  all times since its adoption been in full 
force and effect, notwithstanding the supposed ordintmce of 21 May, 
1861, which was declared to have been "at all times null and void." 

Nine States Rights Democrats, who had always entertained a deep 
conviction of the right and power of the State to repeal the ordinance 
of 1789, and withdraw from the Union, willing, in the interest of peace, 
to adopt an  ordinance providing for the simple repeal of the ordinance 
of 1861, refused to vote for the ordinance adopted, which they regarded 
as a reflection upon the loyalty and patriotism of the people of the 
State. They were, among others, William A. Allen, Judge Howard, 
M. E. Manly, Thomas I. Faison, and A. A. McKoy. The action of the 
Convention, based upon grounds these members c o ~ l d  not approve, 
began the process which, though tedious and full of peril and suffering, 
eventually resulted in  a large measure of settled government, peace, and 
order, to the attainment of which these protestants gave their constant 
and efficient labor and support. 

I n  1868 the people of Duplin called Colonel Allen to serve them in 
the Senate, but he and eight other Senators were denied their seats 
because their political disabilities had not been removed. H e  after- 
wards served as Senator a t  the session of 1870, and again a t  the sessions 
of 1873-1873, during which last sessions he was chairman of the Judi- 
ciary Committee. 

H e  thereafter continued the practice at  Kenansville until 1881, when 
he removed to Goldsboro and engaged in the practice in Wayne and 
Duplin until his death in 1884. 

Maria Goodwin Hicks Allen, wife of Colonel Allen, a descendant of 
William Hicks, an ensign in the Continental Army, was a member 
of the prominent and highly respectable Hicks family of the county of 
Granville, for generations living upon their farms and engaged in 
agriculture. She was a woman of unusual intelligence and vivacity, of 
great kindness of heart, and given to a gracious hospitality of which I 
have the most grateful recollection. Her  devotion to her husband and 
her children, and her loving ministry to all who came vrithin her sphere 
of life, endeared her to all who knew her. After the death of Colonel 
Allen, she blessed the home of her younger son, William R., with her 
presence until her death in 1900. Two able and distinguished lawyers 
of the State, Hon. T. T.  Hicks of Vance, and Hon. A. A. Hicks of 
Granville, are members of the same family and near rinsmen of Mrs. 
Allen. 
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The home of Colonel and Mrs. Allen, in which two sons, Oliver H. 
and William R., grew to manhood, and which was brightened by the 
presence of their only daughter, Elizabeth A., now one of the most 
useful and accomplished teachers of the State, was typical of the homes 
of that community, and characterized by "plain living and high 
thinking." 

The population of the county was, as we learn from the interesting 
and valuable historical sketch of Duplin County, from the pen of L. A. 
Beasley, Esq., of Kenansville, composed of descendants of a colony of 
Irish, among whom were the Owens, Kenans, and Walkers, of Presby- 
terians from Ulster, English brought in by McCulloh, Germans, French, 
and Swiss who came over with DeGraffenreid, Scotch from the upper, 
English from the lower Cape Fear, and English and Scotch from other 
colonies, with little admixture of any character, so fused and assimilated 
as to become a homogeneous people, scions of the great nations of the 
earth, who, while not forgetful of their ancestry, had been for more 
than a century, in thought and deed, thoroughly American. Their 
patriot soldiers, under Col. James Kenan, took part in the battle of 
Moore's Creek, John Grady of Duplin being the first North Carolinian 
to give his life on a contested battlefield for the cause of independence, 
and were active throughout the Revolution for the patriot cause. 

The people of Duplin were early interested in education; and, in 1785, 
established Grove Academy, which continued its work until after the 
Civil War, and at which many of the county's most prominent ~itizens 
were educated. I n  the later years, Hon. B. F. Grady, one of the most 
learned of the educators of the State, Prof. R. W. Millard, an accom- 
plished and thorough teacher, and others, conducted schools of high 
reputation and great usefulness. I n  consequence, a large number of 
educated and intelligent men and women have, in every generation, 
given tone to social life and furnished leaders in religion, government, 
and agriculture. 

Duplin possessed until recently practically only one industry-that 
of agriculture. The people lived generally on their farms and, in the 
main, cultivated them with their own hands, though there were numer- 
ous plantations cultivated by tenants and hired labor. Scattered over 
the county were many handsome and comfortable homes, which dis- 
pensed a friendly and genial hospitality, and there were few homes, 
however humble, in which the spirit of hospitality and good will did 
not abound. The manners of their inhabitants were simple, unassum- 
ing, and kindly; their sentiments humane and sincere. Industry and 
economy gave them a reasonable prosperity, and none were very rich 
or very poor. 



800 I N  T H E  SUPREME COURT. [I84 

They were a religious people, among whom skepticism and infidelity 
were almost unknown. They loved freedom, detested oppression, and 
were always ready to fight f i r  their convictions. 

I n  short, they were genuine North Carolinians, with many of the 
virtues and some of the faults that have appertained to this separate 
and distinct aggregation of the human family. They made their own 
wine and brandy, and some of them partook, at  times, too freely of the 
products of their vineyards and orchards in the days when adulterated 
and poisonous liquors were unknown, and before the doctrine of total 
abstinence had been universally accepted. 

I recall a scene in a court, presided over by a judge of great wisdom, 
humanity, and profound knowledge of human nature, before whom a 
young man was arraigned with a codefendant charged with a sanguinary 
affray, committed while the parties were intoxicated, and for whom his 
counsel entered a plea of guilty. The judge seemed much attracted to 
the defendant, who was barely more than a boy, and who was apparently 
decidedly the worse for the rencounter, inquired where he came from, 
and learning that he came from Smith's Township, Duplin County, 
proceeded to delivcr a powerful lecture on the evils of intemperance, 
during which he s t a t ~ d  that he had known the father and grandfather 
of the defendant, had often visited in their homes, and t ?at he had never 
known two better men, their only fault being that somelimes they drank 
too much, and strongly appealed to the you& man to cut out their vice2 
and emulate their virtues. H e  concluded by suspepding the judgment 
on payment of costs, but made such an impression thxt the defendant 
became a sober, industrious, law-abiding citizen. 1 wed not say that 
the presiding officer of the court was Judge Oliver H. Allen, nor call 
attention to the hundreds of young men in this and other states who 
owe the incentive and opportunity for repairing the errors of youth and 
developing the virtues of good citizenship to the humane and consider- 
ate administration of the law by a Christian judge who, after more than 
a quarter of a century of helpful and beneficent service on the Superior 
Court Bench, is now about to retire from active labor and assume the 
duties of an Emergency Judge, as provided in a recent act of the General 
Assembly. I t  is but jnst to add in this connection that the people of 
Duplin, in their desire to improve conditions, long before the passage 
of the general prohibition act, secured the prohibition of the sale of 
intoxicating liquors within their boundaries. 

When, in  the year 1881, I came to know the people of the county, I 
was greatly impressed with the large nnmber of strong, intelligent, &nd 
patriotic men who had participated in the stirring controversies preced- 
ing the Civil War, who, at the call of country had fought the battles of 
the Confederacy, and who, when the cause was lost, returned to their 
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impoverished and desolated homes and quietly and bravely took up the 
burdens of reconstruction. Thev were the friends and associates of 
Colonel Allen and his family, and his sons, growing up under their 
influence, received inspiration from the example, the character, and the 
wisdom of these simple great men. 

The village of Eenansville, nine miles from the railroad, was the 
county-seat, and, during court, attracted a large attendance from the 
country. During the rest of the year i t  was as quiet and restful a spot 
as couid be found anywhere, with its shaded streets, its antique court- 
house, built in 1785, a n d  its ancient spring coming down from Indian 
days and furnishing the purest water for man and beast. There was 
no telegraph, no telephone, no radiograph, no moving picture, and no 
automobile to contaminate the pure air or disturb the speaking quietude 
of that peaceful scene. I t s  homes were the abodes of quiet, simple 
hospitality in which there was much of culture and refinement. The 
whole atmosphere was conducive to normal living, familiar social inter- 
course, to reading, study, reflection, and the enjoyment of the wholesome 
pleasures and recreations of country life. I t s  young men grew up strong 
and fit, many of whom, moving out into larger fields of usefulness, 
enriched the business and professional life of many communities, while 
its young women, clothed upon with modesty, purity, and goodness, 
exemplified in their lives the noblest attributes of Southern woman- 
hood-the glory of our civilization. 

With such parentage, in such environment, began the education of the 
subject of this address, with results differing widely from those that 
attended "The Education of Henry Adams." 

His  childhood was passed in a Christian home, presided over by 
parents whose precept and example laid the foundation of a character 
that won and held throughout his life the esteem, and often the affection, 
of those who knew him. 

There he grew into a quiet and thoughtful youth, in daily association 
with his father and his older brother, whose serious and practical out- 
look on life entered deeply into his early experiences, and constantly 
stimulated by the bright, active mind of his mother, whose wide and 
intense interest in  all that concerned the community and its people, 
became an enduring portion of his inheritance. 

H e  attended the school of Prof. R. W. Millard, where, under that 
model teacher, who held that the thorough mastery of essential studies, 
rather than the discursive pursuit of many, was the chief requisite of 
any wise and effective scheme of education, he was prepared for college, 
peculiarly fortunate in  having acquired habits of intelligent, orderly, 
and systematic application. While engaged i n  this preparation he read 



802 I N  THE SUPREME COURT. [I84 

extensively the best literature and mingled in the sports and the social 
life of the town, where his quick intelligence, tact, and iindness of heart 
made him a general favorite. 

Entering Trinity College, he came undw the influence of the great 
intellectual and spiritual head of that institution at  a time when colleges 
were not crowded, and when the contact between the pesident and the 
student was close and intimate. Here he pursued the prescribed courses 
until the completion of his junior year, arid formed strong friendships 
among his fellow-students, many of whom have since attained distinc- 
tion, mhich he prized most highly and which lasted unbroken until his 
death. H e  always spoke of the president, Dr. Braxton Craven, in terms 
of the deepest respect and wneration. The year following his retire- 
ment from college he taught school at  Auburn, in Wake County. 

Returning to Eenansville, he began the study of the lam with his 
father and brother, and, after careful preparation, pasged his examina- 
tion for license at  the Spring Term, 1881, of this C'ourt, but, being 
under twenty-one years of age, his license was withheld until he reached 
his majority. 

Members of the class of 1881. of mhich his name is alphabetically 
first, have been greatly honored : 

William R. Allen, member of House of Representati~~es, judge of the 
Superior Court, and Associate Justice of the Supreme Court. 

Charles B. Aycock, district elector, elector at  large, U. S. District 
Attorney, and Governor of North Carolina. 

Edwin F. Aydlett, U. S. District Attorney and President North Caro- 
lina Bar Association. 

William Black, Presbyterian minister and evangelist, much beloved 
and of great usefulness. 

George McD. Bulla, clerk of House of Representative3. 
Evan D. Cameron, minister of the gospel and Superintendent of 

Public Instruction of the State of Oklahoma. 
Frank A. Daniels, State Senator and judge of the Superior Court. 
Rodolph Duffy, member of House of Representatives and solicitor. 
W. A. Gash, member of House of Representatives. 
James &I. Moody, State Senator, solicitor, and member of Congress. 
William C. Newland, member of Rouse of Represeitatives, district 

elector, solicitor, and Lieutenant-Governor. 
Joseph E. Robinson, man of letters and editor of the 1Goldsboro Argus 

for nearly forty years. 
John H. Small, member of Congress, 1899 to 1921. 
Harry W. Stubbs, North Carolina's veteran legislator, member of the 

General Assembly, Senate and House, continuously h c e  1889, and 
chairman of the Joint Legislative Committee for compiling, collating, 
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and revising the public statutes of the State of North Carolina, pub- 
lished 1919, and known as Consolidated Statutes of North Carolina. 

Francis D. Winston, member of House of Representatives, State 
Senator, judge of the Superior Court, district elector, elector at large, 
Lieutenant-Governor, U. S. District Attorney, and President of the 
North Carolina Bar  Association. 

Hugh hf. Wellborn, State Senator. 
Others of this class have also been prominent and useful citizens and 

have attained distinction at  the bar. 
Not as brilliant as some members of his class, he equalled any and 

excelled most in  his thorough preparation, capacity for sustained mental 
effort, power of analysis, practical judgment, and clear, direct presenta- 
tion of the subject under discussion. Withal, a modest young man, of 
quiet dignity and unaffected manner, tactful and friendly, he gained the 
respect and high regard of all his classmates. 

H e  began the practice with his father a t  Eenansville, continuing i t  
at  Goldsboro until the death of Colonel Allen in  1884, when he became 
a member of the law firm of Faircloth & Allen, of which Hon. J. Y. 
Joyner, afterwards State Superintendent of Public Instruction, was at  
one time a member, which lasted until 1889, when he and William T. 
Dortch became partners under the name and style of Allen & Dortch. 

I n  the meantime, in 1886, after a courtship that began in boyhood, 
he was happily married to Miss Mattie Moore, one of Duplin's fair 
daughters, at the home of her father, Dr. Matt Moore, a member of one 
of the oldest and most prominent families of the county. 

Before taking this important step he consulted another impecunious 
young lawyer, recently married, who shall here be nameless, stating that 
he had heard that a married couple could live on what the husband had 
spent while single, and requesting the benedict's opinion upon the point. 
His  friend gave him such encouragement, by his grave and confident 
assertion that before marriage he had spent all he made and that since 
marriage he had accomplished the same result, that the marriage was 
not long delayed. 

The junior member of the new law firm, a son of Hon. William T. 
Dortch, inherited a large measure of his distinguished father's ability, 
his rigor of mind and body, and, as he approached middle age, much of 
his impressive personality and power of speech. 

To Colonel Dortch the trial of a hotly contested case before the jury, 
the skillful examination and cross-examination of the witnesses, the 
development of the evidence, closing with one of his powerful and 
effective speeches, was a constant source of the highest pleasure. No 
one who saw him at his best, with all his great talents in action, the 
light of battle in his eyes, and the confidence of victory in his tones, 
ever forgot the spectacle. 
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While the senior, with rare skill, wise management, and clear, con- 
vincing argument, took part in  the trial of their more important cases, 
he preferred the quiet ways of his profession. From the beginning of 
his practice he was an untiring student of law, not only as a means of 
earning his livelihood, but from a deep love of the great principles of law 
and equity which inspired him from his youth and until the shadows 
closed-in upon his earthly career. No labor in the preparation of his 
cases was too arduous or long-continued, and his ~ e ~ a l - ~ a i e r s ,  his plead- 
ings, his requests for instructions, and his briefs were models of accu- 
racy, clearness, and order. 

The practice of the firm grew, and he argued their cases in this Court, 
where his arguments and briefs, evidencing painstaking care, sound 
judgment and learning, with high powers of reflection and discrimina- 
tion, and citing all pertinent authorities, were highly regarded, and 
where few practitioners have enjoyed more the confidence and esteem of 
the personnel of this great tribunal in whose labors he was destined in 
after years to participate. 

H e  became so familiar with our decisions, and cited them so fre- 
quently and so accurately, that he was regarded by some members of the 
profession as a great "Case Lawyer," and so he was, but any implication 
that he mas only a "Case Lawyer" was far astray. 

H e  was thoroughly grounded in  the great principles cf the lam, which 
he magnified and used with great effectiveness, but he delighted in  well 
considered cases that recognized and illustrated thesf: principles and 
applied them to varying states of fact, and referred to them so readily 
as sometimes to give color to that mistaken impression. I t  was to him 
a pleasant exercise to explore "the codeless myriad of precedent," cull 
"sinde instances" from the '(wilderness." and skillfullv combine them 

u 

into a comprehensive and satisfactory view of some great topic of 
the law. 

He, too, had, perhaps, profited by the tasks set by our loved preceptor, 
A. K. Smedes, who,, giving only the facts of an opinion handed down 
by the Court, required the young members of the Goldsboro Bar  to 
write our own independent opinion and compare it with that of the 
Court, and who, for our encouragement, would sometimes declare ours 
the better opinion. 

I n  the trial of causes he was fair and candid in  the statement of his 
contentions, deferential to the presiding judge, kind and courteous to 
his brethren, considerate of witnesses, and clear, direct, and forceful in 
his address to the jury. H e  had no such gift of eloquence as that 
possessed by his associates, often his opponents, Charlerj B. Aycock and 
W. S. O'B. Robinson, but his quiet, simple, persuasive speech often 
attained results beyond their reach. I n  some of his intellectual qualities 
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he somewhat resembled that Christian gentleman and learned and indus- 
trious lawyer, W. C. Munroe, without a certain subtlety that distin- 
guished Mr. Munroe's mind, and with a more practical bent. 

I n  his practice, as in his life, honorable and upright, he scorned the 
devices by which small men attempt to supplement their deficiencies, 
and there was never at  any time or anywhere any question as to  his 
character or his methods. 

While pursuing his life-work, he was not unmindful of his duties as a 
citizen, taking part  in every movement that promised benefit to the 
community or the State, and active and influential in advancing the 
success of the Democratic Party, to which he was devoted both by 
inheritance and by conviction. 

H e  was elected a member of the House of Representatives of 1893 
from Wayne, his able colleague i n  the Senate being Ron. Benjamin F. 
Aycock, and immediately took his place as one of the ablest and most 
resourceful members of that body, his principal committee assignments 
being the Judiciary Committee, of which he was chairman, and the 
Committee on Railroads and Railroad Commissioners, of which, under 
the chairmanship of Ron. F. S. Spruill, he was an active and useful 
member. 

H e  served with Mr. Spruill and Hon. Cyrus B. Watson on the com- 
mittee appointed to consider "questions of law, constitutional and other- 
wise," growing out of the proposition to repeal the tax exemptions of 
the Wilmington and Weldon Railroad Company, and strongly advocated 
the repeal of the tax exemptions in the charters of all of the corpora- 
tions of the State, which ultimately prevailed. Among bills of general 
importance, he introduced the bill, prepared by himself and Hon. A. D. 
Ward, the able representative from Duplin, dividing murder into 'two 
degrees, which was passed at  that session. 

After the adjournment he returned to Goldsboro, where he continued 
the practice with Colonel Dortch until June, 1894, when he was ap- 
pointed judge of the Superior Court. 

I n  the ensuing election his opponent was his personal friend, W. S. 
O'B. Robinson, who was successful, and Judge Allen resumed, in  Janu- 
ary, 1895, his former partnership, which had been kept open for him 
by his loyal and devoted partner. 

Again in  1899 he was a member of the House, and one of the leaders 
of as able and distinguished a body as has assembled in  the history of 
the State, presided over by that great judge and eminent and beloved 
citizen, Henry G. Connor. 

As a member of the Judiciary Committee and chairman of the Com- 
mittee on Railroads and Railroad Commissioners, Judge Allen rendered 
valuable service. H e  redrafted the statute relating to the regulation of 
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~ u b l i c  utilities, abolishing the Board of Railroad Commissioners, and 
establishing the North Carolina Corporation Commission, which was 
enacted into law. 

H e  was a member of the Committee on Constitutional Amendments, 
consisting of Messrs. Rountree, Allen, Winston (I'. D.), Overman, 
Foushee, Justice, Robinson, Moore, and Currie of Eladen. With the 
other able members of this committee he gave helpful and unremitting 
assistance to the chairman, Ron. George Rountree, an accomplished and 
learned lawyer, who, more than any other Representative or Senator, 
had, before the beginning of the session, made a careful and exhaustive 
study of the suffrage provisions of the constitutions of the states of the 
Union, and who mas thoroughly prepared to consider and discuss the 
amendments proposed to the State Constitution, emtwacing what was 
known as "the Grandfather Clause," having for its ult [mate purpose the 
establishment of suffrage upon the basis of a universal educational 
qualification. 

Largely, perhaps principally, through Judge Allei's influence and 
his tactful labors, the divergent views of members of both houses, most 
of whom favored the proposition but were divided in opinion as to the 
form in which i t  should be submitted, mere harmonized, the bill sub- 
mitting the amendment perfected and enacted, and the amendment was 
thereafter, under the wise and masterful leadership of Charles B. 
Aycock, overwhelmingly ratified by the voters of the State. I t  is now 
believed to be the consensus of opinion of thoughtful citizens of all 
political parties that no single act of legisiation nor constitutional 
amendment has contributed in so large a degree to the peace and pros- 
perity of all classes, nor to our educational and industrl a1 progress, with 
the many humane and uplifting movements which have followed in their 
wake. Judge Allen approached the important questions which arose 
m-ith great breadth of view and thoughtful consideration for the opinions 
of others, deliberating with open mind upon every argument from every 
quarter, but, when his conclusion had been reached, he was tenacious 
and unyielding, but so clear, tactful, and persuasire in the presentation 
of his reasons that misconceptions were removed, antagonisms overcome, 
and unanimity often attained. 

At the same session acts were passed providing for the general super- 
vision of the shell-fish industry of the State of North Carolina, out of 
which, and out of judicial action ensuing thereon, arose a controversy, 
involving much strife and bitterness, which engrossed lo a large extent 
the thought and labor of Representatives and Senators at  the succeeding 
session, and resulted in the impeachment of two Justices of this Court. 

Judge Allen's last service in the Legislature was as :L member of the 
House at  the session of 1901, presided over by Hon. Walter E. Moore, 
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the able representative from Jackson, whose valuable, unselfish, and 
patriotic services at  the session of 1899 had greatly endeared him to his 
associates. 

Judge Allen was again chairman of the Judiciary Committee, and 
was elected chairman of the Board of Managers for the Impeachment of 
the Judges, in which he made the opening argument before the court of 
impeachment. The trial resulted in an acquittal in which those who 
favored the prosecution cheerfully acquiesced in the belief that the pur- 
pose for which i t  had been instituted had been accomplished without 
injury or humiliation to the judges upon whose action it had been 
predicated. 

Judge Allen's legislative career was one of much usefulness. A wise 
and constructive legislator, he ranked with the ablest statesmen of the 
period in which he served. 

Again, in 1902, he was nominated for judge of the Superior Court, 
and again the opposing candidate was Judge W. S. O'B. Robinson, then 
closing a term on the Superior Court Bench in which he had impressed 
the people of the State with his love of justice, his hatred of fraud and 
oppression, his just but merciful administration of the law, and the 
brilliant and often humorous manner in which these great virtues had 
been demonstrated. 

I n  this second contest between them Judge Allen was the victor, 
Judge Robinson retiring to the practice, but neither victory nor defeat 
could disturb their life-long friendship. 

The change in  his life-work so brought about was very grateful to 
Judge Allen, who might truly have said with Chief Justice Ames: 

"I nerer designed to continue at the bar all my days. . . . I do 
not desire to be compelled to make the worse appear the better reason. 
I wish to pursue the better reason." 

From Judge Allen's youth he had possessed so large an endowment of 
what, for lack of a better term, has been called "The Judicial Tempera- 
ment" that those who knew him best had believed him destined to high 
judicial position. 

H e  began his second service as judge of the Superior Court 1 January, 
1903, held court in every county of the State, and, in that capacity, his 
learning, ability, and character won the instant recognition of the pro- 
fession and the people. His orderly, prompt, and systematic conduct 
of the business of the court, his unfailing patience, tact, and courtesy, 
his impartiality and love of justice, his practical sense, the soundness of 
his rulings, and the clearness of his charges, which enabled juries easily 
to grasp complicated and troublesome questions of law and fact, marked 
him as one of the ablest trial judges the State had produced. 
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I n  his political life he had gained a reputation for intense partizan- 
ship which he would not have denied. His convictiori that the welfare 
of the people of the State and of the South was dependent upon the rule 
of his party was so strong and controlling that he lcoked with dislike 
and with a feeling somewhat akin to intolerance upon €,very organization 
or movement that threatened what he believed the niuniments of our 
civilization. Consequently, his opposition was strong, unyielding, and 
sometimes lacking in the moderation that in  all other respects distin- 
guished his life and conduct. But while this was true, he cherished no 
animosity toward individuals, numbered among his friends many of his 
political opponents, lawyers and laymen, and in the performance of his 
judicial duties put aside all political bias, exhibited such qualities of 
fairness, impartiality and justice, and "was so clear in his great office" 
that men of all parties united to acclaim him a just, wise, and upright 
judge. 

H e  regarded the punishment of those convicted before him as the most 
difficult and painful duty imposed upon a judge; but, while he strove to 
mitigate the severity of the law when youth, ignormance, or sudden 
passion had concurred in its violation, he always kept before him the 
great fact that the protection of society, in the administration of the 
law, is paramount to all other considerations. 

After a service of eight years on the Superior Court I?ench, he was, in  
1910, elected an Associate Justice of this Court, and, taking his seat at 
the Spring Term, 1911, entered into the labors of the hardest worked 
tribunal known to our institutions. 

His  first opinion, Taylor v. Walzab, 154 N. C., 219, filed 22 February, 
1911, and his last, Jennirtgs v. Jennings, 182 N.  C., 26, filed 14 Septem- 
ber, 1921, after his death, are fair  specimens of his clear, direct, and 
forceful style. Betwren these, the I-olumcs of the re,oorts for nearly 
eleven years abound in opinions written by him touching almost every 
phase of the law, and furnishing evidence of his ability, learning, good 
sense, and almost infinite industry. Undrr permission, I here quote 
from the remarks of Chief Justice Clark upon the presentation of the 
proceedings of the Bar of this Court, 16 September, 1921 : 

"Here he was a patient hearer of argument, and we found him in  
conference invaluable in the consideration and decision of causes. His  
active and trained mind was quick to sense every view of a question, and 
he carefully considered i t  in all i ts  bearings. H e  ma:3 tireless in his 
examinatioil of precedents and careful in the preparat~on of his opin- 
ions. Always courteous, he was a most agreeable as well as a most 
valuable member of this Court." 

A feature of Judge Sllen's opinions that gave much satisfaction to 
lawyers was the brief but accurate statement of facts which preceded or 
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was a part of each opinion, and which threw light upon the legal propo- 
sitions laid down. While his opinions were often short, he took care 
that brevity should not be sought a t  the sacrifice of clearness and a full 
understanding of the facts and the law governing them. 

H e  had a profound veneration for the Federal Constitution, with its 
first eleven amendments, but was not so deeply impressed with the subse- 
quent amendments to that great instrument, believing that most of them 
dealt with matters solely within the jurisdiction of the states. 

H e  had a great admiration for the genius and learning of Chief 
Justice Marshall, but in his views of government he was essentially of 
the school of Jefferson. 

H e  believed in  simple, economical government, and the greatest liberty 
of the citizen consistent with peace and order. 

Realizing that most of the wholesome progressive movements of his 
day were based on community welfare, he gave them his earnest support, 
but mas sometimes oppressed, as some of his opinions and conversations 
indicated, with the fear that, in pursuing the good of the whole, the 
rights of individuals were being impaired and personal initiative en- 
feebled and often destroyed. H e  had little sympathy with the line of 
the poet, either as the statement of a fact accomplished or as a poetic 
vision, that '(The individual withers and the world is more and more," 
and gave his hearty assent to the proposition announced by Professor 
Roscoe Pound, in  his recent volume, "The Spirit of the Common Law" : 
"Although we think socially, we must still think of individual interests, 
and that greatest of all claims which a human being may make, the 
claim to assert his individuality, to exercise freely the will and the 
reason which God has given him." 

While he did not underrate those technicalities of the law which 
protect the citizen in his life, liberty, and property, he mas no slave to 
precedent, and his mind dwelt upon the essential justice and inherent 
equity of the causes that came before him which he endeavored to draw 
from the record and establish by force of reason and authority. 

Desirous of improving the tools of his profession and of lightening 
the labor of his brethren, in the midst of the most exacting labor, he 
found time to prepare his Annotations, published in the 164th Report, 
and his Table of Cases Overruled, Modified, and Reversed which appear 
in the 171st. H e  was honored by the University of Korth Carolina, 
which conferred upon him the degree of L.L.D. 

I n  the summers of 1920 and 1921 he delivered a series of lectures 
before the Law School of the University which were highly appreciated, 
and which, i t  is hoped, may be published. 

He mas fond of association with young people, and was helpful and 
stimulating to students and young lawyers. 
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His relation to the members of this Court could not he better expressed 
than in the remarks of his friend and associate, Judge Hoke, a t  the 
memorial meeting of the Bar  held shortly after his dctath: 

"None know better than his former associates that a strong man 
amongst us has fallen; that North Carolina and its ~ ~ e o p l e  have lost a 
great citizen, and the courts an upright, able, and learred judge. Going 
further, we realize that we have been bereft of a wise :ind warm-hearted 
friend, who was ever ready to spend himself in high-minded, helpful, 
and sympathetic service." 

A distinct and unusual service was rendered by J l d g e  -Illen, espe- 
cially in his later years, when his wise and mature counsel mas sought 
by legislators and public men of a11 shades of political thought, and 
from all portions of the State, in matters of public welfare, in which to 
the last he manifested a deep and vital concern. 

I n  his home community he was for years the gmel'al adviscr of all 
classes upon almost all subjects, ranging from financial difficulties to the 
most intimate domestic relations. His professional brethren, his busi- 
ness associates, the richest and the poorest of his friends and neighbors, 
felt at  liberty at  all times to avail themselves of the wtient, friendly, 
and helpful counsel which it mas one of his highest .pleasures to bestow 
on all who sought him. 

His  life and training had brought him in touch v i th  eyery variety 
of problem affecting the lives of men, and his clear intelligence, his 
sympathetic understanding and practical judgment enabled him to ren- 
der services, quiet and unostentatious, frequently unkno \vn to any except 
the recipients, but often of inestimable value. I need not say that these 
fine qualities and their constant exercise had brough, him troops of 
friends who loved him in life and who mourn him in de3th. 

His  attachments were strong and lasting. H e  was a man of emotion, 
seldom exhibited except when so deeply moved that his habitual self- 
control gave may under the stress of some dominating and overpowering 
feeling. - 

An affectionate and unbroken friendship existed between him and 
Charles B. Bycock, dating from their youth, and cemented by years of 
personal and professional association. 

None knew or appreciated more the great and lovable qualities, the 
ability and eloquence, the noble ideals and high achierements of this 
honored and most beloved of Korth Carolinians. 

No other speeches moved him as did Aycock's-somet mes to tears he 
could not hide. I recall a scene at  the Democratic Stat. Convention of 
1900, when, after his nomination, the candidate for Governor came 
upon the platform to accept the honor conferred, in a speech of wonder- 
ful power that convinced, thrilled, and movod to action a whole people, 
and Allen listened, wept, and sobbed aloud. 
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Judge Allen was not of a demonstrative nature. 
I t  is doubtful whether he ever told any man he was his friend, but he 

performed all the offices of friendship with such unselfish simplicity and 
sincerity that none could doubt his attachment or his loyalty. Indeed, 
one of his most marked characteristics was the simplicity and sincerity 
of his thought, speech, and life. 

H e  had much of "that prudent, cautious self-control" which a great 
poet, who had little of it, described as '(Wisdom's root." While he had 
at all times a just appreciation of his own powers, he was simple, unpre- 
tending, and without vanity or self-conceit. 

During his service as judge of the Superior Court the training of 
their children, Mary Moore, William R., Elizabeth H., Oliver H., 
Dorothy S., who survived him, had devolved almost exclusively upon 
Mrs. Allen, who had devoted her life in  wise and loving ministry to her 
children, her husband, and her home. 

Near the conclusion of this service he decided to return to the practice, 
which would enable him to remain a t  home and aid Mrs. Allen more 
effectively in the education and training of their children, who were 
then reaching an age when the care of both parents seemed requisite. 

His  election, however, as Associate Justice, which permitted him to 
spend almost half of every week a t  home, where he prepared most of 
his opinions, gave him the opportunity he desired, and together they 
made the welfare of their children the supreme object of their lives. 

H e  lived to complete the education of all of them, except Oliver H. 
and Dorothy S., and to see his namesake, William R., beginning the 
practice of his own profession. 

I t  was my privilege for many years to be often in that home, in 
delightful association with its inmates, in  the enjoyment of a lifelong 
friendship with the father and mother, watching with affectionate inter- 
est the boys and girls grow up into young men and young women of 
intelligence, character, and refinement. 

I n  early manhood Judge Allen became a member of the Methodist 
Episcopal Church, South, in which communion he continued until his 
death, and he was for a number of years a highly valued and useful 
trustee of the Methodist Orphanage at  Raleigh. 

H e  had the deepest conviction of the truth of the Christian religion, 
which became the inspiration and guide of his life. 

After hearing arguments during the second week of the Fall  Term, 
1921, of this Court, returning, as was his custom, to his home in Golds- 
boro, where in tender and loving association with his wife and children, 
he experienced his highest joy, within an  hour of his latest labor in  the 
completion of his last opinion, on 8 September, 1921, he entered into the 
life immortal, happy in death as in  life, in that the end came ere age and 
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infirmities had sapped his physical strength or abated his mental vigor, 
but happiest in  that he heard the summons unafraid, and departed this 
life "in the confidence of a certain faith, in the comfo~t  of a reasonable, 
religious, and holy hope." 

Commissioned by the kindness of his loved ones to present to the 
Court the portrait of Judge Allen, the work of his friend, the gifted 
artist, Mrs. Marshall Williams, of Duplin, I should esteem myself 
fortunate if I could believe my portrayal of his life and character as 
worthy of him as is her portrayal of the calm, benignant face that, in  the 
company of the wise, the great, and the good, whose e3gies adorn these 
walls, shall look down upon future generations of judges and lawyers 
as they minister a t  this altar of justice. 

REMARKS OF' CHIEF JUSTICE CLARK UPON ACCEPTING PORTRAm 
OF LATE ASSOCIATE JUSTICE WILLIAM R. ALLEN IN 

SUPREME COURT ROOM 6 SEPTEMBER, 1922 

We have heard with great interest the able and ornate address of 
Judge Frank A. Daniels, summing up the career antl services of our 
deceased friend and associate. All lawyers know from Judge Allen's 
own pen the service he has rendered to the law and the State, as recorded 
in his opinions in 29 volumes of the North Carolina Supreme Court 
Reports. They will abide and carry to a later generation a just con- 
ception of what Judge Allen did while among us, and what he was. 
But to few comparatively can there abide a vivid recollection of his 
appearance, the outer personality of the man as seen antl known by those 
among whom he lived and had his being. 

Words are powerless to transmit this. I t  is only the painter's brush 
that can present and preserve this essential feature and constituent of 
any man. Hence, the portraits that hang on public buildings the world 
around recall to the memory of admiring friends the f'eatures of those 
whom they loved and honored in life, and which shall present them "in 
their habit as they lived" to the generations that are to come. 

To  this, to these methods of preserving the memory of those who have 
deserved well of their countrymen the ingenuity of th-  present age is 
adding the voice, and the very tones and words spoken by them as 
recorded on imperishable tablets. 

We can add nothing to the admirable presentation by Judge Daniels 
of the character and services of our deceased friend. We can but quote 
the words of Tacitus over one who in  his day also deserved to be remem- 
bered in  honor by his countrymen. That great historian said in  the 
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sonorous tongue of old Rome: "Quidquid ex eo amavimus, quidquid 
admirati sumus, mamet, mansurumque est in etemzatite temporum et 
fama rerum," "Whatever of him we loved, whatever of him we have 
admired, remains and will remain in the eternity of time, and in the 
fame of his deeds." 

We accept this loving memorial from the hands of his family, and 
place i t  here where i t  will remain an inspiration to young lawyers and 
a proud memento to all as long as North Carolina shall reverence the 
laws and able and faithful service in their maintenance. 

The marshal will place the portrait in its appropriate position and 
the proceedings on this occasion will be printed in the next volume of 
the reports. 
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ABANDONMENT. See Appeal and Error, 40; Statutes, 12. 

ABSENCE. See Appeal and Error, 54;  Evidence, 16. 

ABUSIVE LANGUAGE. See Carriers, 13. 

ACCEPTANCE. See Contracts, 11, 13, 16; Instructions, 5. 

ACCIDENT. See Insurance, 6, 9. 

ACTIONS. See Corporations, 1 ; Evidence, 2 ;  Insurance, 4, 5 ; Carriers, 1 6 ;  
Judgments, 4, 5, 10 ;  Courts, 2, 6 ;  Statutes, 1 ; School Districts, 8; 
Summons, 1 ; Appeal and Error, 33 ; Constitutional Law, 16 ; Easements, 
1 ;  Contracts, 30; Costs, 1. 

1. Actions - Attorney and Client-Attorney's Fees-Costs-Appeal m d  
Error.-The recovery of counsel fees for the prosecution of an action 
is not permissible. Sembte, if otherwise, a finding would be ~~ecessary  
on appeal that  the fees thus claimed were reasonable for the services 
rendered by the counsel. Byrd w. Ins. Co., 224. 

2, Actions-Cmzsolidation-Courts.-During the pendency in the same 
court of two causes of action that  involve practically the same issues, 
the court may consolidate them if this can be done without confusion 
or prejudice to the right of any party to either action, and under the 
facts appearing in these cases, they were not improperly consolidated. 
Henderson w. Forrest, 230. 

3. Actions-Consolidation-Appeal and Error-New TriatStakeholder-  
Courts.-Where two actions have been brought in the same court, 
involving the payment of the funds by one of the parties to the other 
parties claiming i t ,  who himself claims no interest in  the disposition 
of the funds, i t  is  proper for the trial judge, when the trial of one 
of them has been had and appeal therefrom perfected, to deny a 
motion for consolidation; but where a new trial on appeal has been 
awarded in one of them, and the other remains pending in the 
Supreme Court, this Court mill dismiss this second appeal, so that  
the actions may be joined in the Superior Court for the protection of 
the mere stakeholder, when this appears to be necessary. Bank w. 
Banlc, 243. 

4. Actions-State-Governmmtal Agencies-State Highway Commission- 
Statutes.-The statutes creating the State Highway Commission 
enumerate their powers and duties in  the construction, maintenance, 
etc., of highways for public benefit, without either expressly or im- 
pliedly giving i t  the right to sue and be sued, but manifestly a s  an 
agency of the State for the purpose of exercising administrative and 
governmental functions. Public Laws 1915, ch. 113; Public Laws 
1919, ch. 189; Public Laws 1921, ch. 2, sec. 10. Carpenter w. R. R., 
400. 

5. Same-Constitutional Lam-A State cannot be sued in i ts  own courts 
or elsewhere unless i t  has expressly consented to such suit, by statutes 
or in cases authorized by provisions in the organic law, instanced by 
Art. 11, Const. U. S.;  Art. IV, sec. 9, Const. af North Carolina. Ibid. 
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Same-0ficials.-A suit prosecuted against an officer or agent who 
represented the State in conduct and liability, and wherein the State 
is  the real party whose action will be controlled by the judgment and 
against which relief is  sought, is  a suit against the State, and not 
against its offlcer or agent, whose acts are  alleged to have caused the  
injury complained of. Ibid. 

Same-Private Corporations.--C. S., 1126, giving corporations the right 
to  sue and be sued, does not apply to  the State Highway Commission, 
a governmental agency of the State, but only to private and quasi- 
private corporations. Ibid. 

Same-Torts.-The principle upon which a governmental agency is  not 
liable to an action in tort committed by i ts  agents, rests upon public 
policy, and the State Highway Commission being a governmental 
agency, is  immune from suits of this character, whether empowered 
by the statutes concerning i t  to sue and be sued or otherwise, there 
being no statute or constitutional provision authorjzing it .  Ibid. 

Same-Principal afzd Agent-Private Torts.-The p~inciple  upon which 
the immunity of the State from suit does 'not extend to its officers 
and agents for a trespass committed in breach of an individual's legal 
rights under conditions prohibited by law, though they have assumed 
to act by authority of the State, can have no application when the 
State is  the real party against which the relief is sought, and the  
party that will be affected or controlled by an adverse judgment, if 
rendered. Ibid. 

Same-Statutes-Constitutional Law.-An officer or agent of the State  
is not liable to one injured by a breach of his administrative duty 
requiring the exercise of his judgment or discretion, when i t  is im- 
posed solely for the public benefit, and he  has a c k d  within its scope 
without malice or corruption. Ibid. 

Actions - Causes -Parties -- ;Ilkjoinder-Pleadhg?-Demrrer.-The 
owner of certain lumber was indebted to two of the plaintiffs in  a 
certain sum, and executed a deed in trust thereon to secure i ts  pay- 
ment, the trustee to dispose of the lumber for the payment of the 
debt and reconvey the balance thereof to the own'zr. The defendant 
insured the parties plaintiff, creditors of owner, against loss by fire, 
payable to the trustee, and thereafter issued ano:her policy, on the 
same lumber, payable to the creditors, and the person named in the 
deed of trust, as  their interest may appear. The owner had assigned 
his interest in the second policy to a bank t o  sec:ure a loan i t  had 
made to him, and a part of the lumber covered by the policies was 
destroyed by fire: Held, the owner, his creditors, and trustee in the 
deed of trust,  and the bank were all variously interested, and properly 
united as parties plaintiffs in an action on the policy, and that  the 
loss by fire was the common cause thereof; and tha t  a demurrer for 
misjoinder of parties and causes of action was l~roperly overruled, 
especially is this proper when i t  has been made to appear that  the 
creditors secured by the  deed of trust had acquiiVed the interest of 
the owner and of the bank. Redmon v. I m .  Co., 481. 

Same-Amendmnte-Statutes.-Upon the facts in  this case, it  is  held, 
on appeal, that the trial court properly allowed the plaintiffs to  
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amend their complaint to allege that some of the plaintiffs had 
acquired the interests of the others in a policy of insurance against 
loss by fire, in furtherance of justice, under the provisions of C. S., 
547. 1 bid. 

ADJOINING LASDOWKERS. 
1. Adjoining Lalzdoxners-Light and Air-Boundal'ies-Party Walls.- 

The owner of lands in the business section of a city, unless otherwise 
restricted by his deed, may build upon his land to the line of a store 
building on the lands of an adjoining owner, though by so doing he 
will close the windows or openings of the owner on that side of his 
building, and to that extent deprire it  of light and air. Bank a. Vass, 
295. 

2. Same-Deeds wzd Cot1ue~nnces.-The legal implication that  when the 
owner of lands conveys a part thereof he grants all those apparent 
and visible easements on the part retained which were a t  the time 
used by the grantor for the benefit of the part conveyed, and were 
reasonably neces~ary for its use, cannot be made effective against the 
contrary intent of the grantor as  gathered by a proper interpretation 
of the deed. Ibid. 

ACTS. See Injuaction. 3 ;  Corporations, 5 ;  Criminal Lam, 10. 

ADJOIKISG LASDOWSER. See Deeds and Conveyances, 12; Adverse Pos- 
session, 3. 

ADMISSIONS. See Deeds and Conveyances, 2, 6 ; Judgments, 2 ; Pleadings, 
1 ; Criminal Lam, 17 ; Intoxicating Liquors, 13. 

ADVERSE POSSESSIOS. See Appeal and Error, 12; Evidence, 6 ;  Instruc- 
tions, 4 ;  Limitation of Actions, 6 ; Trespass, 3. 

1. A d ~ e r s e  Possessio?+Linzitatiol~ of Actions-Title.-In order to ripen 
title to lands by possession, without color, i t  is not only required that  
the claimant should have had possession for twenty years, but that 
the possession should have been adverse under claim of right, and 
not by permissi~e user. Nash u. Shute, 3%. 

2. Same - Trespusser-Esfates-Re-maittde~l~na~+-Permanent Damages.- 
The remainderman is put to his action only for permai~ent injury 
caused by the continued trespass of an adjoining owner on his land 
during the continuance of the outstanding life estate. Ibid.  

3. Same-Adjoini?cg Owners of Land.-Segligble and nonapparent dam- 
ages during the  continuance of a life estate caused by the trespass of 
an adjoining landowner are  not permannet damages that will put the 
remaindermen, or those claiming under them, to their action during 
the preceding life estate; and where, after the falling in  of the life 
estate, the one who has acquired title from the remaindermen com- 
mences to erect a building on his lands, and permanent and serious 
damages to his walls a re  caused by dripping of water from the over- 
hanging eaves of a building on the lands of a n  adjoining owner, first 
becomes apparent, the trespasser will not ripen title to an easement 
so  to do until the lapse of twenty years, without color, from the time 
the damages became apparent and serious. Ibid. 
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ADVERSE POSSESSIOX-Continued. 
4. Same-Continuing Trespass-In this case, damagw for a continuing 

t r e s l~ass  of an  adjoining owner of lands were reco.rerable for a period 
of three years liest before tlie cornniencernent of t he  action. I h i d .  

AGENCY. See Bauks  m d  Banking, 1,  2, 6 : Carriers. 11 ; Contracts, 1 3 ;  Bills 
and Notes. 5 ; Constitutional IAW, 8 ; Actic~ns, 4 ; Pleadings, 3 ; Summoils, 1. 

AGREED CASE. See Appeal and Error ,  22 ; Constitutional Law, 17 

AGREERIEST. See Iusurancc~. 5 ; Carriers, 16 ; Judgme11:s. 5. 

AGRICULTCRAI, 1)FI'ARTJIEST. See Coristitutioual Law,  5 ;  Stat-ites, 1. 

AIDERS A S D  ABETTERS. See Iutosicating Liquors, 4. 

AIR. See Adjoining Landowners, 1 ;  Deeds and Conveyances, 12. 

AMESDRIENTS. See School\, 1. 3 ; Attachment, 1 ; Courtq, 1 : Con~t i tu t ional  
Law, 3 ; l'lradiiigs. 4 ; Actions, 12 ; hppenl ant1 Error ,  3)3, 44 ; Contracts. 34. 

ANIlllO TESTAKDI. See Wills, 13 

AXIRIUS MAXENDI. See Taxatiou. 3. 

AKSWER. See Pleadiiigs, 6. 

APPEAL. See Judgments,  1 ; Pleiidings, 6. 

APPEAL AND ERROR. See ('ontracts, 14, 10, 27 ; Su~r13me  Court. 1: Dis- 
covc'ry, 1 ; Corl~orations. 8 ; 1:ridence. 2, 8 ; Inrtructic~ns,  2. 3. 4, 3,  8. 10, 
12. 13. 14, 17. 1 8 ;  I'leadings, 1. 4. 5.  6 ;  Iteference. 1 ; Actions. 1, 3 ;  Jur ; \ ,  
1 : S e g l i ~ r n r c ,  3 ,  Witnes\es. 1 : luterr~le:lder, 1 ; Judgment\ .  13  ; ('ow 
sti tutional Law, 3, 19, 22 ; Courtf ,  7 ; Roads and Hig.h\rays, 4 : Schools. 
6 ;  Verdict, 2, 3 ;  Criminal Law, 7. 11, 1 2 ;  Ejectment, 1 ;  Habeas Corpus, 
1 ; Homicide. 4. 5, 6, 8, 9, 10, 11 ; Intoxicating Liquor, 1 4 ;  hlunicipal 
Corl)orations, 3 ; Usury, 1. 

1. Appcnl ntld ?;rror--Objectioi~8 and Exccptioi~s-Briefs-Rt~lc.3 of ('ourt. 
Only the  exceptions mentioned and discussed in the  ap~e l l an t ' s  brief 
a r e  con\idered in the  Supreme ('ourt on appeal. Btzktr z'. TF~rlslow, 1. 

2. Bppeirl and Brror-I~~slrz~ti1o~~~-Rla~~d~r-~4~tuul , D ( I ~ ~ ~ U ~ / C X - P Z C I ~ ~ ~ I U C  
Dnnlagcs.-A charge of the court  i r ~  an  action for  slander if  not ohjec- 
tionablc in failiiig to repeat the  distinction hetween implied m;~lice,  
for wliich gunitive damages miry not he awarded, and ar tual  inalice. 
in the sense of personal ill-will, etc., upon which the jury may award 
pullitire damages in their discretion. when i t  appe lru, upou consider- 
iiig the  entire charge, t h a t  t h e  judge h a r  once, a t  lenst, clearlj  diu- 
ti11guis11c.d tlie implied malice tha t  would alone entit le t he  p1:iiiitiff 
to ;1ctu:11 or  com~ensa to ry  dan~ages .  from actual or express mi~lice, or  
personal ill-will, which would permit tlie additiorl of ~ ) u u i t i r c  d i~nl-  
ageq, nntlt~r the  evidenc3e in  the  case. Jbir7. 

3. Same-Hcrrnzlrss E~ror-Ke([~rcst.s for  J ) 1 9 t r u ~ t i o ? t - l 3 1 i ) . d c ) ~  of 1'roof.- 
\There three issues in : ~ n  action for slander have iwen suI)mitted to 
the  jury upon the  pleadings and evidence. a s  to wht ther  the defendant 
spoke the words defamatory of the  plaiutiff's cliaracter;  a s  to their 
falsity and the  amouut of the damages. exception of defendant that  
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APPEAL AND ERROR-Continued. 
the court failed to put the burden of p r o d  of the third issue upon 
the plaintiff, is untenable, where i t  clearly appears from the charge 
that the burden of the first two issues was expressly placed upon the 
plaintiff, and that of the third by clear implication, so that the jury, 
acting with intelligence, must have so understood it, i t  being for the 
defendant to ask for more explicit instructions, should he have so 
desired. Ibid. 

4. Appeal and Error-Injunctiolt-Euidence-Re~iew.-On appeal from 
an order of the judge of the Superior Court dissolving an injunction, 
the Supreme Court may review the evidence thereon. Peters u. 
Highwall Commisnion, 30. 

5. Appeal and Error-I?~structio?zs-Objections and Exceptions-Prayers 
for  Instructiopt-Special Requests.-Where there is evidence of action- 
able negligence 011 the part of a city or town in permitting its drain, 
etc., to become successively stopped up so as  to pond water upon the 
plaintiff's property, after notice thereof had been given, a n  exception 
that the charge of the court mas not sufficiently definite a s  to the time 
of the notice, and the damage thereafter resulting, is untenable, i t  
being required of the defendant to hare presented this questioil by 
an appropriate request for special instruction. Pennington v. Tar- 
boro, 71. 

6. Appeal and Error-Courts-Expression of Opinion-Statutes.-Where 
the trial judge has questioned a witness as  to the absence of the 
defendants from court, where their deed mas being attacked for fraud, 
his remark that their absence was a circumstance that a fraud had 
been committed is an expression of opinion, forbidden by C. S., 564, 
and constitutes reversible error. Greene v. A-ewsome, 77. 

7. Appeal and Error-Instructions-Objections and Exceptions.-An ex- 
ception to a part of the charge of the judge containing several phases 
of the law upon the evidence, one or more of which is correct, will 
not be sustained on appeal, i t  being required of the appellant to point 
out the portion of the charge that he claims to be erroneous. Harri- 
son 2;. R. R., 87. 

6. Same-Briefs-Rules of Court.-The appellant's brief must state the 
exception appearing of record he relied on, and assign the reason 
therefor, for the exception to be considered. Rule 34 (164 N. C. ,  551).  
Ibid. 

9. Appeal and Error-Instructions-Objections and Exceptions-Damages. 
The charge of the court that the plaintiff in a personal injury case 
may recover. as  the proximate cause of the defendant railroad com- 
pany's negligence, for his pain, both physical and mental, is not 
objectionable as  including "loss of bodily or mental power," of which 
there was no evidence, and will not be held for error when i t  correctly 
applies to a different element of damages. Ibid. 

10. Appeal and Error-Dismissal.-Where, on appeal, i t  is decided in the 
Supreme Court that the plaintiff's action cannot be sustained, the 
defendant's appeal, dependent thereon, will also be dismissed. Beard 
c. Sovereign Lodge, 154. 

11. Appeal and Error-Verdicts-Issues,-Where a verdict, interpreted by 
reference to the pleadings, the facts in evidence and the charge of the 
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court, has giveu the appellaut the full benefit of the positious he has  
iusisted upon in the determinatiou of the issue submitted, the refusal 
of the court to submit tlie issue in tlie precise terms as  teudered by 
the appellant, will uot be held for reversible error. Pierce v. Curlto?&, 
176. 

12. Appeal and Error-Eecers~ble Erroj---Li)r~itatio9$ of Actions-Lands- 
Adverse Posscssiow - Boundaries - Tttle-l?~te?ztiorL-Instructions.- 
While the mistake of the owuer of land in using and occupying lauds 
beyond his fired and established boundary line wilhout the intention 
of claimiug more than he has withill the acknowledged confines of 
his deed is not such adverse possession a s  mill ripen his title under 
our statutes of: limitatiou; this principle does nct apply when the 
owner claims a certain divisional line a s  his boundxy, identifies i t  a s  
such, and introduces evidcnce of his possession and claim thereto; 
and where such alrl~ears a? the evidence in the :ase, with further 
testimony of the claimant, the ylaiutiff, that  he ha6 never intended to 
hold any land that did riot Ijelong to him, but had i~lways claimed the 
locus in yuo to tlie liue lie claimed a s  his own, a s  of right, i t  is reversl- 
ble error for the judge to chalge the jury on t h ~ s  testimony alone 
that they should fiud for the defeudailt if they should further find 
that the plaintiE had occupied tlie laud beyond the boundary by mis- 
take, and not intentioi~ally. Dawson v. dbbott, 19::. 

13. Appeal altd Et.ro?-I~tslructioits-Reucrsible Error.--\There the court 
has erroneously instructed the .jury that an innocent holder for value 
of the note sued oil, aud without notice of: i ts infirmity, is not eutitled 
to recover if the defendant has not received value therefor; a correct 
iustructiou elsewhere appearing in the charge is coutradictory aud 
does not relieve the error from prejudice. Crutchfield v.  12owe, 211. 

14. Appeal and Erro,--Judgt~zents-Supplc~)~~?~ta~ Proctedirtgs-Objectiotzs 
and Exceptions-Cyuse o ) ~  dppeul-(7ertiorari.-Slppleme~ltary yro- 
ceediugs take11 upon a final jndgmeiit not excepted to or appealed 
from, with exceptiou ol~ly as to matters embraced un the orcle~ in the 
proceedings, does not permit a review of the judgment, but only of 
matters excepted to in the special proceedings; and where, upon the 
failure to docket the case ill t l ~ n e  ill the Su~~remcb Court, the appel- 
lant's motiou for a certiorari is allowed, i t  brings up for review orily 
the exceptions taken in the sgecial l~roceedings, aud appealed from. 
Boseman v. VcGill, 215. 

15. Appeal and Error-Harmless Error-Witnesses-Qualification-Em- 
dence-Courts-Erroneous Opinio?z.-Where the mental capacity of a 
witness is the question before the trial judge to determine his eligi- 
bility a s  such, and upon the testimony of a medical expert he has, a s  
a matter of law, erroueously adjudged the witness to be a competent 
one, this error is  cured, or rendered immaterial by his subsequently 
making tlie same finding after hearing the testimony of other wit- 
nesses, and the testimony of the witnrw sought to be excluded, which 
supported his former ruling. Lanier v. Bruan, 235 

16. Appeal and Error-Courts-Jurisdictio~-1.1odificatio of Judgment- 
Pleadings.-Where the Superior Court judge has properly overruled 
the defendant's demurrer to the court's jurisdiction, and has omitted 
from his judgment an order allowing the defendant to plead over, t h e  
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Supreme Court, on appeal, will modify the judgment to the end that  
the Superior Court judge may supply this omission with the proper 
order. Motor Go. v. Reaves, 260. 

17. Appeal and Error-Costs-Habea8 Coflpus.-On appeal from the order 
of the Superior Court judge erroneously hearing proceedings in habeas 
corpus and awarding the custody of a child of the marriage, after 
a decree of divorcement had been entered: Held, the petitioner will 
pay the costs of this appeal, and the proper judge kiearing the motion 
to be made in the said cause will determine i ts  ultimate p a ~ m e n t  a s  
between the parties. I n  r e  Blake, 279. 

18. Alppeal and Error-Euidmce-Remarlce of Counsel-Prejudice-Re8 
Inter  AZws Acta-Trials.-In an action to recover damages for a 
personal injury alleged to have been negligently inflicted, involving 
the previous good health of the plaintiff before the injury, i t  is reversi- 
ble error for the trial judge to admit as  evidence plaintiff's certificate 
of discharge from the United States Army during the World War, 
containing recitals of honest and faithful services, etc., the same 
being res inter alios acta, the certificate but hearsay evidence, and 
prejudicial to the defendant, both in  itself and the argument of the 
o la in tiff's attorneys to the jury based thereon, and allowed by the 
& -  

court. Btanley ~ . - l u m b e r  &., 302. 

19. Appeal and Brror-Imprope,' Argument-Trials-Prejudice.--Improper 
remarks of plaintiff's counsel in addressing the jury in this case, a s  
to defendant's indemnity from liability by a bonding company, mere 
sufficient for the trial judge to withdraw a juror and order a mis- 
trial, had motion therefor been made by defendant. Ibid. 

20. Appeal and Error-DismissadCourta-Ju7.isdiction---Supersedeas Bmd 
-Principal and Surety--Statutes.-Where the trial judge, upon suffi- 
cient findings, has properly adjudged that the defendant has abandoned 
his appeal to the Supreme Court, i t  is not required that the appeal 
should have been docketed and dismissed in the Supreme Court in  
order to bind the surety on his bond given to stay execution in 
accordance with the terms of C. S., 650, Murray v. Bass, 318. 

21. Appeat and Error-Unanswered Questions-Presumptions-Evidence.- 
Upon the exception to the exclusion of an answer by the witness of a 
question, i t  must be made properly to appear what the expected 
answer would have been, to be considered on appeal, so that its mate- 
riality may appear of record, under the rule that prejudicial error 
will not be presumed, but must affirmatively be established by the 
appellant. Blevina v. R. R., 324. 

22. Appeal and Error-Case Agreed-Parties-Consent-Procedure.-Where 
all  of the proper or necessary parties having an interest in the lands 
sought to be conveyed by a deed, the sufficiency of which is attacked 
in a case agreed, a re  not parties to the action or the agreement, but the 
Superior Court judge has rendered judgment, from which an appeal 
has been taken, the case on appeal may be retained in the Supreme 
Court for a reasonable time, or remanded, a s  the parties may elect, to 
afford those who have not consented an opportunity to consent to the 
facts as  a t  present presented, or to change or modify them a s  they 
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may all agree, or take such steps for the complete determination of the 
case as  may be in accordance with the law and the course and prac- 
tice of the court. Wagoner v. Saintsing, 36. 

Appeal and Error-Evidence-TriaL--Prejudice.-The admission of 
evidence upon the trial, if erroneous, must be of such character, in 
relation to the subject-matter of the action, as  to work prejudice in  
the consideration of the jury to the appellant's rights, and not so 
unimportant, in connection with the other pertinent evidence on the 
subject, that  the jury could not have reasonably been misled into 
rendering a verdict that  they would not otherwise hare given. Rier- 
son v. Iron Co., 363. 

SameE:rnployer and Employee-Naster a?zd Serm bzt-Safe Place to 
Work-Safe Appliances-Czcsto?n.-In an action by an employee of a 
steel and iron works company to recover damages for a personal injury 
alleged to have been negligently inflicted by the ~'ailure of the de- 
fendant to  furnish a reasonabl~ safe place to work, and reasonably 
safe appliances therefor, there mas evidence that t ~ e  plaintiff, while 
engaged in his duty, was cutting iron by the use of an acetylene torch, 
in  front of an opening in the factory building through which other 
employees were conveying, by means of' an overhead trolley, beams or 
pieces of iron with only one chain encircling them, when more chains 
should have been used for safety, and further, by using a hook for the  
purpose of fastening the loop together that was improper and unsafe, 
etc. The injury was caused by the slipping of t h ~  iron within the 
encircling chain, which fell upon the plaintiff a t  work below: Held, 
the testimony of a witness that the defendant was ubing only one 
chain, "only custom I know," while insufficient to show a general 
custom, was not reversible error to the defendant's prejudice, the 
obvious meaning being, in its relation with the ot1i.r evidence, that  
the defendant had used only one chain in moving the trolley from 
place to place when carrying the beams or pieces of iron, a t  the times 
he had observed it. I b i d .  

Appeal and E'r~-o~-Iltstructiotzs-Emp~o~/~1' a1tt7 Emplo?jee-Jfastet- and 
Servant-Xey1igence.-TVhere the principle of a primary or nondelega- 
ble duty of a n  employer to furnish his emplo~ees a reasonably safe 
place to work, and reasonably safe appliances therafor, ic: involved 
in an action, wherein the plaintiff has been injured by the alleged 
negligent acts of his fellow-servmts, the instructio~p of the judge 
substantially stating the correct principle to the jurr ,  when given a 
fair and reasonable interpretation as a whole, as  tlier should be, a re  
sufficient, and so considered, no rerersil~le error is therein found on 
the appeal in  this case. Ibid.  

Appeal and Errol'-rJudgme~zt-Fragmentar~/ Appeal-Cost.-Where the 
clerk of the Superior Court, in supplemental procee,lings, has erro- 
neously entered an order that a bank holding certain collateral of the 
judgment clehtor turn the same over to the sheriff to satisfy the 
execution issued under the jddgment, the finding of the Superior 
Court judge that the facts insufficicW, and his setting aside the 
clerk's order and remanding the cause for further hcaring and find- 
ings in the proceedings, without prejudice to either party, is not such 
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flnal judgment, or one in  i ts  nature Anal, as  will admit of instant 
appeal to the Supreme Court, and the appeal therein will be dis- 
missed, a t  appellant's cost. Grocery Co. u. Newman, 371. 

27. Same-Dismissal-Court's Discretion-Objection and Exception.-While 
i t  is held in  this case that the appeal was premature and improvi- 
dently taken, the Supreme Court expresses its opinion on the excep- 
tions presented in the record, the nature of the case rendering it  
desirable, under the authority of S. u. Yates, 183 N. C., 753, and 
other cases cited. Ibid. 

28. Appeal and Error-Objections and Eoceptions-Suficiency of Excep- 
tion--Arbitration and Award.-The form of a n  exception to the judg- 
ment of the Superior Court that  presents on appeal the question as  to 
whether the arbitrators had exceeded the authority conferred upon 
them by the agreement to arbitrate, will not be held insufficient when 
i t  substantially presents the real point intended to be raised. Geiger 
v. Caldtcell, 387. 

29. Appeal and Error-Findings by Coz~rt-Consent-Evidmce.-TVhere 
the judge finds by consent the facts controverted in the action, his 
findings a re  not reviewable on appeal to the Supreme Court when 
supported by evidence. Chemical Co. v. Lmg, 398. 

30. Same--Judicial Sales-Confirmation-Discretion of Court.-The con- 
firmation of a judicial sale by the Superior Court judge is a matter 
within his sound discretion, and will not be reviewed by the Supreme 
Court on appeal when i t  has been exercised reasonably and not arbi- 
trarily. Ibid. 

31. Appeal and Error-Objections and Exceptions-Briefs-Rule of Court. 
An exception not set out in appellant's brief on appeal will be con- 
sidered as  abandoned. Rule 34, 174 N. C., 837. Worley v. Bruton, 4% 

32. Appeal and Error-Evidence--Fraud-Imtructions-Vwdict.-Where 
the defense to an action to recover upon the notes sued on is fraud 
in the procurement of the notes, and the evidence is  conflicting, a n  
exception by plaintiff that the judge failed to charge the jury that 
there was insufficient evidence of the fraud comes too late after a 
verdict in  defendant's faror  to be considered on appeal. Mica Co. v. 
Mining Co., 490. 

33. Appeal and Error-Injunct.lon-Actions-Suits-Causes of Action Ceas- 
ing-DismissadCosts-Highwav-Roads and Highways.-Where i t  
appears, on appeal from an order of the Superior Court judge enjoin- 
ing a board of county commissioners from wasting and misapplying 
certain proceeds from the sale of bonds issued for highway purposes, 
that  on account of the change in the personnel of the board the pro- 
ceedings have become unnecessary, the action will be dismissed. On 
this appeal the cost is taxed equally between the plaintiffs and de- 
fendants. Semble. the judge was without authority to direct the 
application of the funds, but that  good cause was shown for con- 
tinuing the injunction to the final hearing. Morris v. Comrs., 549. 

34. Appeal ana Error-Several Causes of A c t i o l ~ F r a g m e n t a r ~  Appea1n.- 
An appeal is not fragmentary where the complaint alleges four dis- 
tinctive causes of action and the breach of each, and there is no 
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exception raised a s  to the judgment on two of them, but from the 
judgment on the other two the plaintiff has appealed, assigning error 
in  the exclusion of his evidence by the trial judge on the two to 
which his exceptions have been duly taken and prosecuted. Centent 
Co. v. Phillips, 182 N. C., 437, cited and distinguished. Garland v. 
Improvement Co., 551. 

35. 8ame-Issues-Objections and Exceptions.-Where there a r e  several 
causes of action alleged, and the plaintiff has duly excepted to the 
exclusion of all evidence on one or more of them, his failure to except 
to the judge's refusal to submit issues relating thereto or to except 
to an issue a s  to damages which in the court's discretion may have 
been submitted as to each of the separate causes alleged, is  not neces- 
sary to his appeal thereon, and his enforcing the judgment by execu- 
tion under the judgment on the issues decided in his favor will not 
estop him. Ibid. 

36. Appeal and Error-Objections and Exceptiows-Znstructions-Excep- 
tions-Damages -Present Value - Negligence - W-ongful D e a t h -  
Federal Statutes-Federal Emplouers' Liability Act.--A charge of the 
court upon the measure of damages to be given to the legal dependents 
of an employee negligently killed by the defendant railroad company 
under the provisions of the Federal Employers' Lilibility Act, that  
omits from the jury's consideration the present value of the future 
benefits that  the legal dependents had been deprived of by the death, 
permits a recovery beyond that allowed by the statute, and a n  excep 
tion thereto presents the error on appeal ~ i t h o u t  the necessity of a 
special request confining the recovery within the proper limits, there 
being but one legal principle involved and erroneously stated, which 
makes the error positive or affirmative, i t  being a failure to state the 
applicable principle correctly, and not a mere omission to charge a s  to 
some special or particular phase of the case. Strunks v. Pame,  583. 

37. Appeal and Error-New Trials as  to One Issue-Damags8.-There being 
no error upon the issues of negligence, etc., committed by the trial 
court in an action against a railroad company for the alleged negli- 
gent killing of plaintiff's intestate, but only upon the issue as  to the 
measure of damages, a new trial upon that issue alone is ordered on 
this appeal. Ibid. 

38. Appeal and Errw-Appeal-Amendments-Ezecutio)ttSupersedea8- 
Bond-Judgment-Payment.-A judgment debtor may stay execution 
pending appeal by giving the bond required I)g our statute, or he may 
pay the debt and preserve his right to prosecute his appeal according 
to the course and practice of the court, with order for restitution 
should he succeed therein, unless such payment was; made by way 
of compromise and agreement to settle the controversy, or, under 
peculiar circumstances, which amounted to a ~onfesc~ion of the cor- 
rectness of the judgment. C.  R . ,  1534, and a withdrawi~l of the appeal. 
Bank v. Miller, 593. 

39. Same-Euidmce-Trials-Qt~estio?b8 fov Jrtrl/-Reference.-Where the 
appeal of the judgment debtor from a judgment of a justice of the 
peace is properly in the Superior Court, and it  is nmle to appear in 
the latter court that the judgment had been paid since its rendition 
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by the justice, and there is evidence in the defendant's behalf that he 
had paid i't under duress on compulsion, and without any intention 
on his part to abandon the right of appeal that,  instead, he had pre- 
served, it was error for the Superior Court judge to regard this 
evidence a s  irrelevant and dismiss the appeal, said evidence, if denied, 
raising an issue of fact to be determined by the jury, or a Ending by 
the court or referee, a s  the parties may agree, or the court may decide 
in proper instances. C. S., 1534. Ibid. 

40. Appeal and Error-Appeal-Motions--Judgment-Abandonment-Ed 
dence-Burden of Proof.-Where, in  the Superior Court, the plaintiff 
mores to dismiss the appeal of his debtor from a judgment rendered 
against him in the court of a justice of the peace on the ground that  
the appeal had been abandoned by the payment of the judgment, the 
burden is  on him to show such acts or conduct a s  would amount to 
the abandonment he has alleged in his motion. C. S., 1534, the giving 
of a stay bond, or even the payment of the judgment, not, of itself, 
being sufficient to show an abandonment. Ibid. 

41. Appeal and Error-Recor&-Instructions-Presmptiolhere the 
record on appeal does not set out the charge of the trial judge to the 
jury, and no exception thereto appears therein to have been made, i t  
will be presumed that  i t  was in all respects correct, and that the jury 
were properly instructed as  to the law. Raines u. Osborne, 603. 

42. Appeal and Error-Objectiolzs and Exceptions-Questions and Answers 
-Evidence-Objectionable in Part.--An objection and exception to a 
proper question asked a witness does not include the answer of the 
witness, and where the answer is  competent in  part, exception should 
be taken specifically to the erroneous part in order that it  may be 
considered on appeal, and not merely to the question, which is  com- 
~ e t e n t  and in proper form, but only to the incompetent part of the 
answer. Ibid. 

43. AppeaZ and Error-Docketing-Certiorari-DismissabRules of Court- 
8tatutes.-Appeals to the Supreme Court are  only within the rights 
of the parties when the procedure is in conformity with the appro- 
priate statutes or rules of court, and neither the parties in litigation 
nor their attorneys have authority, by agreement among themselves, 
to disregard the rules regulating appeals in the Supreme Court; and 
where the appellant has failed to docket his appeal or move for a 
certiwm' under the rule regulating the matter, the appeal will be 
dismissed. Rose v. Rocky Mount, 609. 

44. Appeal and Error-Agreements-Amendmmts-Remanding Case- 
Bchool Districts-Elections.-On the appeal of this suit to restrain 
the issuance of bonds for the erection of schoolhouses, a material fact 
was omitted from the case agreed, a s  to whether the question was 
carried by a majority of the qualified voters a t  a n  election in the 
district, which the Supreme Court permits the parties to supply, under 
the alternative of remanding the case for the finding of additional 
facts. Roebuck v. Trustees, 611. 

45. Appeal and Error-Instructions-Evidence-Bumn of Proof-Deeds 
and Conveyances-Reservatim k Deeds-Timber.-Where the de- 
fendant's rightful cutting the timber that the plaintiff seeks to enjoin 
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depends upon whether i t  falls within the reservation of the plaintiff's 
deed of "second-growth timber and original-gro\vth in the pastures," 
the burden is ulmn the plaintiff to show that the timber in question 
is within the exception, and an instruction that places i t  upon the  
defendant is  reversible error. Bright 27. Lumber Co., 614. 

46. Appeal and Error-Verdict-Excessive Damages.-Ht91d, the question 
of the award of excessive damages in  this case was  subject to the 
correction of the trial judge, and not reviewable on appeal. Newby v. 
Realty Co., 617. 

47. Appeal and Error-Rules of Court -I1rocedure-Sta tutes-Constitu- 
tional Law.-The rules presc7ribed by the Supreme ('ourt to regulate 
its own procedure, including the rule as  to dismissing an appeal thereto 
if not docketed, or a recordari prayed for in apt  tiinc., will be strictly 
enforced; and under the exclusive authority therein given to the 
Supreme Court by the Constitution, Art. I, see. 8, as distinguished 
from procedure applying to courts inferior therto, Art. IV, sec. 2, a 
statute in conflict therewith will not be observed. S v. Ti'ard, 618. 

48. Appeal and Error-Homestead-Ju<Tgm?~t-Incomplete Appeal.-On this 
appeal from an allotment of a homestead by the judgment debtor, i t  
appears that  the record failed to show a signed judgment, and the  
appeal is  incomplete. Vann v. TTinders, 629. 

49. Appeal and Errol--Verdict-Propositio?~ of Law.-The verdict, upon 
conflicting evidence, determines the issue of fact, and will not be 
disturbed when it  appears that there is no error in the application 
of the principlei: of law involved in the controverciy. Meadozvs v. 
Nann, 630. 

50. Appcal and Errw-Fragnzenhry Appeal--Roads and Vigl~ways-Road 
Commi.ssio~z.-An appeal to the Supreme Court in an action to recover 
damages from a county road commission for injury to land in laying 
out a highway nil1 be dirmissed as  premature when i appears that in 
the orderly procedure in such matters the commission bas not reached 
the stage for the assewnent of damages, and has not assessed them, 
and the appeal ii: ~ roper ly  di\misced in the Superior Court. Green v. 
Road C'omnzission, 636. 

51. Appeal and Errol-l~~strnctror,s-Re~'crs1bTc Error--Co+tflicting In- 
strlcctio/ts-Homicide--11 urr1er.-Where tlie judge has erroneously 
charged, on the trial for a llonlicide, that the prisoner must shorn, 
nit11 his evidence, the actual neceusity for his having taken the life of 
tlie decenhed in pre-erring his own life, as  a justification for the 
killing. a correct instruction given elsewhere in the charge, vithout 
retracting the erroneous part. does not cure the er-or or render i t  
harmleuu. G. r. Jo71nso11, 738. 

3'2. Appcrtl cctttl Ert or-Obiectio?rs rtntl Esccpt~o)zs-K~.icfs. -The esceptions 
of the al~pellant a re  restricted to t11oi.e con\idered in llis brief on 
a1y)eal. S r. Dill, 645. 

53. .lppctrl rctrtl E ~ ~ ~ o ~ ' - l ~ r s t ~ ~ ~ c c t i n ~ ~ s - H t r r ~ ~ ~ l c s s  Error-('rimi)zal Law- 
1 rirtl,~.-Where two defentlants are  on trial for the b1-eaking into and 
stealinq from a <tore a t  i~iglrt, ant1 there i~ evidence of the admission 
of one of then1 that he, nit11 the other. \ \a-  in an autornobile in front 



INDEX. 

APPEAL AND ERROR-Continued. 
of the store on the night in  question, and the court has given the 
requested instruction that one of them should not be bound by the 
admission of the other, i t  is harmless error for indefiniteness a s  to 
time and place, for the judge to qualify the requested instruction by 
adding, "unless the circumstances go to show that they were together 
that  night," there being plenary evidence that both defendants were 
then acting in pursuance of the unlawful design, and the one who ad- 
mitted the fact was dominated by the one who excepted to the 
instruction. S. v. Mayzard, 654. 

54. Appeal and Error-Improper Remarks of Counsel-Jury-Absence of 
Defendant's Witnesses-Objectim m d  Exceptions-Prayers for  I* 
struction-Evidence-Nonsuit-T1.ials.-Where there is evidence that 
the defendant and others were present, participating in the operation 
of a still, evidently used a t  the time and theretofore extensively in  
the manufacture of liquor, and had left to avoid a r res t ;  and there is 
evidence as to whether or not it  was the defendant who was seen to 
help another put the cap on the still, i t  is sufficient to sustain a 
verdict of guilty, without the necessity of proving this single fact a s  
to the cap; and the remarks of the solicitor to the jury commenting 
upon the absence of defendant's witness to prove that he did not 
help with the cap, is  regarded as harmless, and upon an immaterial 
point, i t  appearing that the defendant's attorney permitted the 
solicitor's remarks to go unchallenged a t  the time, and did not offer 
special prayers for instruction thereon. S. v. Jenks, 660. 

55. Aplpeal and Error-Case-Settlement by Judge-Mistake-Certimari.- 
The case on appeal, as  settled by the trial judge, imports verity, and 
must be accepted as absolutely true in the Supreme Court on appeal; 
and unless i t  is made to properly appear by the judge's own statement 
that he will correct the record as  to matters relied on by the movant, 
a motion for writ of certiorari will not be granted; the averment of 
the movant's belief that the judge will supply the omission if afforded 
an opportunity is insufficient. S. v. Thomas. 666. 

56. Appeal and Errol--4ssiqnm.ents of Error-Rules of Court.--Assign- 
ments of error should be incorporated in the case on appeal, to be 
considered. Rule 19 ( 2 ) ,  174 N. C., 832. S.  1;. Campbell, 765. 

57. Appeal and Error-E.~.idence-I~2struction~-Presumptions-Vhere the 
trial judge recites in his charge to the jury the testimony of a witness, 
which does not appear in the record. and no objection has been made 
thereto, i t  will be presumed on appeal that the recitation of the judge 
mas correct. S. v. Blcmett, 784. 

APPEARANCE. See Courts, 2. 

APPLIANCES. See Employer and Employee, 1, 2, 7 ;  Appeal and Error, 24. 

APPROVAL. See Schools, 4 ; Trials, 1 ; Constitutional Law, 10 ; School Dis- 
tricts, 7. 

ARBITRATION AND AWARD. See Appeal and Error, 28. 
1. Arbitration a n d  Award-Contracts-Intent-Scope-Cmc1usiveness.- 

An agreement to submit a controverted matter to arbitration is, in its 
interpretation, to be regarded as a contract between the parties and 
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construed to arrive a t  their intent, and the scope of their award will 
be confined to such matters only as  are  submitted to them. Geiger u. 
Cal&uiell, 387. 

2. Same-Extrafzeous 1Clatters.-Where the arbitrators have included in 
their award matters relating to the subject that :me not properly 
within its scope, the award a s  to the matters that are  properly therein 
passed u m n  will be held to conclude the parties vhen  capable of 
being separated without prejudice to the rights of a r y  of them. Ibid. 

3. Same.-Where the vendor of land has agreed with the purchaser 
under a writing that the latter was to repair the dwelling upon the 
land, not to exceed a certain sum, as  a part of thc purchase price, 
and he claims that  he has exceeded the sum limitej in making the 
repairs ; a written submission to arbitration of the value of the repairs 
made by the purchaser within the limitation impos~ld by the agree- 
ment to arbitrate, is conclusive only within the arcount so limited, 
and to that amount only are  the parties bound by the award. Ibid. 

4. Arbitration and Azoard-Award if Two Arbitrators.-Where the parties 
have each selected a n  arbitrator under an agreement that three were 
to determine the controverted matter, and have conducted the pro- 
ceeding upon the idea that  the third should be called in only in case 
of disagreement of the arbitrators so selected, i t  becomes unnecessary 
for those selected to call in the third when they both have agreed and 
rendered their award accordingly. Ibid. 

ARGUMEXT OF COUNSEL. See Trials, 1; Appeal and Eraor ,  19. 

ASSAULT. See Carriers, 13; Criminal Law, 3. 

ASSAULT AND BATTERY. 
1. Assault and Battery--Automobiles--Highways-Statutes-Public Bafety 

-Crimhtal Law-Evidence.-Our statutes on the subject of regulat- 
ing the care to be used by those driving motor rtshicles upon the  
State's highways, among them, C. S., 2617, as  to the passing without 
interference; 2618, amended by Public Laws 1921. ch. 98, Extra Ses- 
sion, as  to reckless driving, having regard to the width of the high- 
way, tra& thereon, and the various rates of speed in accordance with 
location in the country, upon streets of cities, towns, etc. ; 2599, 
making a violation of any of the provisions of ch. 55, C. S., a misde- 
meanor, a re  to secure the reasonable safety of persons in  and upon 
the highways of the State, and where death or great bodily harm 
results, evidence that the accused was, a t  the time charged, violating 
these provisions may be properly received upon a trial for murder or 
for manslaughter in appropriate instances, or as  evidence of a n  
assault where no serious injury has resulted. S. v. Sudderth, 753. 

2. Same.-A battery includes an assault, and to constitute a n  assault it is  
not necessary that the defendant should h a r e  struck the one assaulted, 
for any unlawful touching of the person alleged to have been 
assaulted, or the setting in motion of any force that is  committed 
through means \vhicl~ ultimately produce this result, and a r e  likely 
to produce it. is sufficient. and applies nhen a person driving an 
automobile upon the State's highway, in consequence of his violating 
the statutes on the subject, collides with another person driving an 
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automobile thereon, which results in  a physical jarring of such other 
person, though he may not have been thrown from his automobile, or 
struck in any part of his body. Ibid. 

ASSIGNMENTS O F  ERROR. See Appeal and Error, 56. 

ASSUMPTION O F  RISKS. See Employer and Employee, 6 ;  Railroads, 3. 

ATTACHMENT. See Contracts, 15 ; Courts, 1. 
1. Attachment-Process-Courts-Amendments-An irregularity in issu- 

ing a warrant of attachment to the constable or other lawful officer 
of the county, when the statute requires i t  to be issued to the sheriff, 
may be afterwards cured by an amendment of the court when i t  
appears that the warrant was served by a deputy sheriff. Temple v. 
Hay Co., 239. 

2. Attachment-Garnishmet~t-Conficting Claims-Stakeholder-Parties- 
Statutes.-Where the funds of a nonresident defendant are  attached 
in the courts of this State in the hands of a local bank, a n  agency for 
collection only, and the garnishee bank answers, setting forth this 
fact and claiming absolute ownership in i ts  forwarding bank, and 
asks that  the latter be made a party to the suit, and, in effect, alleg- 
ing that it, the garnishee, is  a mere stakeholder without interest i11 

the funds attached: Held, it  is the policy and express purpose of 
our Code Procedure that all matters should be settled as  f a r  a s  
possible in one and the same action; and the forwarding bank, being 
a necessary party, the refusal of the court to  make i t  a party was 
of the substance of the controversy, and constituted reversible error. 
C. S., 460. Ibid. 

3. Attachment - Garnishment - Stakeholder- Parties-Statutes.-Where 
the funds of a nonresident defendant are  attached in the hands of a 
local bank, which is  only an agency for collection, which position it  
alleges in its answer, and also alleges ownership d title by its for- 
warding bank, the position taken by the local bank is that of a mere 
stakeholder without interest, between two conflicting claimants, and 
it  may successfully maintain that the forwarding bank be made a 
party to the action, and await the determination of this question in 
the action, in order to protect itself i n  the payment of the funds 
attached in its hands. C. S., 826. Ibid. 

4. Same-Bond.-The bond required of an intervener by C. S., 840, has 
no application in attachment where the garnishee bank holding the 
funds attached does so a s  a stakeholder, not claiming them, but only 
seeks to hold the same for the adjudication of the court between two 
conflicting claimants. Ibid. 

5. SameTitle-Procedure.-Where funds of a nonresident defendant a re  
attached in a local bank that  maintains the position of a mere stake- 
holder, and alleges ownership of its forwarding bank, and asks that 
the forwarding bank be made a party to the action, the forwarding 
bank, when brought in, may make its own claim of title and thus 
cure the defect, if any, in  the proceedings in this respect, i t  being 
a matter of procedure. Ibid. 

6. Same-Issues.-The requirement of C. S., 821, that  an issue shall be 
made up and determined by the jury where the garnishee in attach- 
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ment denies owing the principal defendant, should be construed with 
C. S., 460, requiring the making of all necessary parties to a full 
determination of the controversy; and i t  does not apply when the 
garnishee takes the position of a mere stakeholder and sets up in 
his answer that another, not a party to the action, is the owner of 
the funds attached, and asks that  such other person be brought in so 
as  to protect it, the garnishee, in the payment of the funds under a n  
order of the court. Ibid. 

7. Attachmmt - 1)lterplcader - Banks and Banking-Iiills and Notes- 
Negotiable Instruments-Burden of Proof.-Where the forwarding 
bank intervenes and claims title to a draft of a nonresident debtor 
attached in the hands of a local bank, the burden is on the intervener 
to show i ts  title to the property attached, and upon its evidence tend- 
ing to show prima facie that i t  was the purchaser of the draf t  for 
value, and is a holder thereof in due course, without notice of any 
defenses or equities, an issue of fact is raised for the determination 
of the jury. C. S., 3040. Sterliug .Wills c. Nilling (To., 461. 

8. Same - Evidence - Questions for Jury-Trials-Inslructions-Verdict 
Directing.-Where the forwarding bank of a nonres dent debtor inter- 
venes in the creditor's action, and claims the procceds of a draft in  
the hands of a local bank, in attachment ~roceedings, and the inter- 
vener's officer testifies positively that the intervene1 was a purchaser 
for value, in due course, without notice of any infirmity, etc., in the 
paper, his further testimony, on cross-examinaticn, a s  to general 
dealings with the attachment debtor, crediting it  with drafts, antl 
charging them back if not paid on presentation, raise the question of 
the intent between the forwarding 1)ank and its depositor, a s  to 
whether the paid draft in question was acquired by the intervener in 
due course, C. S., 3040, or whether it  had accepted the draf t  as  a mere 
agency for collection, in which latter went  the pro~>eeds of the draft 
would be subject tc: attachment in the hands of the local bank;  and 
on this conflicting ovidence a direction of the wrtlict against the 
intervener is reversible error. I b i d .  

ATTORNEY AiYD CLIENT. See Actions, 1. 

AUTHORITY. See Banks and Banking, 1, 4 ;  Principal antl Agent. 2. 

AUTOMATIC COUPLINGS. See Employer and Employee, 6. 

AUTOMOBILES. See Blortgages, 8 ;  Instructions, 7 ;  Insurance, 7 ;  Intoxi- 
cating Liquors, 1 ;  Assault and Battery, 1. 

BANKRUPTCY. See Principal and Surety, i. 
Bankruptcy - Principal and Surety - Discharge-Defenses-Pleas-Puis 

Darreign Co&inua?zce.-In proper instances, the surety on the defend- 
ant's undertaking to stay execution on appeal may successfully plead 
in the State court the defendant's discharge in bankruptcy puis 
dnrreign continuance. Murray v. Bass, 318. 

BANKS AND BANKING. See Contracts, 15;  Bills and Notes, 4, 6 ;  Execu- 
tion, 3 ;  Attachment, 7. 

1. Banks and Bankiag-Principal a?%& Agc?zt-Cashier--Persm~al Interest 
-Implied I'owers of Agency-Inquiry as  to Age? t's Authority.-A 
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cashier of a bank has no implied authority, by virtue of his position, 
to bind the bank by a transaction with another, in which, with the 
knowledge of the other party, express or implied, he is acting for his 
own interest alone, and not that of the bank for which he is cashier; 
and where such third party relies upon a transaction of this character 
as  a credit upon a note he owes the bank, the burden is upon him 
to show that such authority has been actually or impliedly given the 
cashier by the board of directors or other officers of the bank having 
this power. Orady v. Bank, 158. 

2. S a m ~ D u a l  Agencies-Equitll-Innocent Parties-Negligence.-Where 
a cashier of a bank accepts as  a credit upon his note a note given to 
the borrower by a concern which the cashier largely owns and con- 
trols, without the knowledge or consent of the directors or other 
proper offlcers of the bank: Held, the borrower was put upon notice 
of the want of authority of the cashier to act for the bank in this 
respect, and he is not entitled to have such credit allowed upon his 
note to the bank. Ibid. 

3. Banks and Banking-Cashier-Principal and Agent-Depo&ts-Over- 
drafts.-Where a cashier of a bank, in his individual capacity, and 
for his olvn private use, purchases an automobile and promises to 
deposit the purchase price to the seller's credit a t  the bank, to meet 
his draft therefor ; but the cashier falls to make the deposit and 
carries the amount on the books of the bank a s  an overdraft of the 
seller, and this is done without the knowledge of the directors or 
other officers of the bank: Held, the seller is  responsible on the 
failure of the cashier to make the dewsit a s  promised, for the 
amount of his overdraft in an action by the bank. Balzk v. West, 220. 

4. Same-Want of Authority-Knowledge Imputed.-Knowledge of a 
transaction by a cashier of a bank made with a depositor for the 
cashier's sole benefit against the interest of the bank, will not be 
imputed to the bank, and the bank will not be bound thereby in the 
absence of actual knowledge. Ibid. 

5. Banks and Banking-Ouerrlmfts-Notice-Knowledge of Depositws- 
A'otice Imputed-Principal and Agent-Arntagowkztic Interests.-A 
cashier of a bank cannot bind the bank by permitting a depositor to 
overdraw his account for the sole personal interest of the cashier for 
the agent's interest is antagonistic to that of his principal. The 
depositor is affected with knowledge of the status of his own account 
with the bank, and the fact that the bank fails to notify him of the 
overdraft cannot defeat the latter's recovery upon the overdraft even 
if there is no fraud. Ibid. 

6. Banks and Banking-Interpleader-Drafts-Burden of Proof-Agency 
for Collectio?z-Questions of Law-Trials.-Where the proceeds d a 
draft have been attached in the hands of a local bank, a forwarding 
bank that  intervenes and claims independent title has  the burden of 
proof of its right to the f u n d ;  and where the draft has not thereon 
been endorsed to it ,  and there is no evidence in its behalf to show 
that it  had not reserved the right to charge it  against the drawer's 
account, if returned unpaid, but only a conclusion of law to that effect 
testified to by an officer of the intervener, a judgment against i t  by 
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the trial judge, a s  a matter of law, mill be upheld on appeal, upon 
the principle that the intervening bank has not disproved i t  was a n  
agency for collection only. Temple v. LaBerge, 252. 

BENEVOLENT SOCIETIES. See Insurance, 1, 2. 

BETTERMENTS. 
1. Bettermeizts-Equity-Damages-Ejectment-Mo~tgag'es-Purchasers- 

Sales.-In a n  action of ejectment there was evidence tending to show 
that  the illegitimate daughter of the owner of lands was induced by 
her father to  build a dwelling upon a certain threch acres under her 
father's promise of a gift thereof; but that  thereafter, the father 
becoming mad with her, he agreed with the plaintiff that  the latter 
should bid ill the land a t  a sale under mortgage he  had given, and 
hold title for him, the mortgagor, which was accordingly done a t  a 
grossly inadequate price, the transaction between the father and the 
daughter having been with the plaintiff's knowledge : Held, the 
defendants, the daughter and her husband, under a favorable verdict 
and proper instructions, were entitled to recover in  equity the increase 
in value to the lands caused by the improvements they had placed 
thereon, without reduction for the rental value of such improvements, 
for the time they had occupied the dwelling. A15ea u. Grifin, 22 
N. C. ,  9, cited and applied. Gray u. Davis, 95. 

2. Same-Notice~viden~e-1n this action of ejectment. upon the defense 
to hold the purchaser a t  a foreclosure sale liable in  equity for im- 
provements the defendants had placed on the mor:gagor's land, the 
evidence is  held sufficient that  the plaintiff had purchased for the 
mortgagor with notice or knowledge of the defendants' equitable 
claim. Ibid. 

3. Same-Declarations of Purchaser-Deeds and Convegames-Title.- 
Where there is  evidence sufficient to show that  the plaintiff, in eject- 
ment, bought the lands through a purchaser a t  a foreclosure sale for 
the mortgagor, subject to the defendant's equitable claim for im- 
provements thereon, i t  was competent for the defendant to testify 
tha t  the purchaser told her, before he  had made the deed to the 
plaintiff, that  he had bought i t  for the mortgagor, i t  being in deroga- 
tion of his title under which the plaintiff claimed, oontradictory of 
the purchaser's affidavit in corroboration of the inadequacy of the 
consideration paid, and the other evidence in  this case tending to 
show the entire transaction. Ibid. 

BIDS. See Judgments, 8. 

RILLS OF LADING. See Carriers, 4, 16, 19 ; Judgments, 5 ; Pleadings, 2. 

BILLS AND NOTES. See Contracts, 4, 7 ;  Attachment, 5. 
1. Bills and Notes-Notes-Negotiable Instruments-Fnrud-Title-Acqui- 

sition bg Original Payee-Holder i n  Due Course-E'urden of Proop.- 
Where the fraud of a payee of a negotiable note would render the 
instrument invalid originally in his hands, i t  will also render the 
instrument invalid in his hands when, with notice 01' and participating 
in the fraud, another has acquired the note by endorsement for value, 
and, in turn, has endorsed the same to the origina payee for value; 
and the burden is upon the original payee in his aCti0d upon the note 
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to show that he had acquired the title as  a holder in due course, when 
the defendant has shown the infirmity in the instrument. C. S., 3040. 
Pierce w. Carlton, 175. 

2. Bills and Notes-Notes-Negotiable Instruments-Fraud-Title-Origd 
nal Pagee-Holder in Due Course.-The payee of a negotiable instru- 
ment, that he has procured by fraud, may not acquire a valid tit le 
by afterwards acquiring the same from a bona fide holder in due 
course, who had no knowledge of the infirmity of the instrument. 
Ibid. 

3. Bills and Notes-Negotiable Instruments-Drafts-Intervener-Title- 
Burden of Proof.-An intervener claiming the proceeds of a draft 
attached in the plaintiff's action, in order to recover, must make out 
his claims dnd show title to the property attached. Xangum w. Grab 
Go., 181. 

4. Name-Banks and Banking-Holder in b u e  Course-Prima Facie Case. 
Where it  is  shown that  the draft,  the subject of plaintiff's attachment. 
had been duly executed, made payable to the intervener and iu its 
possession, i t  raises the presumption that  the intervener became a 
holder in due course; and with the other evidence in this case: Held, 
sufficient to establish a prima facie case of the intervener's bona fide 
ownership and to leave the issue for the jury to determine, under a 
proper instruction. Ibid. 

5. Name-Depositors-Znstructions-Agency for  Collection.-The plaintiff 
attached the proceeds of a draft in the hands of a local bank for a 
debt against the defendant nonresident drawer, which had been sent 
by the iutervener bank where the defendant deposited. The evidence 
raised the question a s  to whether the intervener was a purchaser in 
due course or merely received the draf t  for collection. The draft was 
endorsed to the intervener bank, and there was evidence that it  had 
no authority to charge i t  back to the drawer, if unpaid, but was taken 
with other collateral for the defendant's debt to i t  under a plan for 
substituting securities, etc.: Held, it  was correct to charge the jury 
that  if the intervener bank was a purchaser for value without notice, 
i t  became prima facie the owner; but if by express agreement or one 
implied from the course of dealing, the intervener had a right to 
charge back the draft to the depositor, if unpaid, it  was an agency 
for collection. Ibid. 

6. Bills awl Notes-Negotiable Instruments-Banks and Banking-Pur- 
chase-Due Course.-Where one of two partners has given his indi- 
vidual note to the other to be discounted a t  a bank, and the one thus 
acting a s  the agent for the other has placed the proceeds to the part- 
nership credit, and has checked i t  out for partnership purposes, in 
the firm's name, the maker of the note is guilty of negligence in not 
notifying the bank of his partner's want of authority to thus check 
out the funds until after the maturity of the note ; and the bank, being 
an innocent purchaser for value and in due course may recover on 
the note, irrespective of the question of whether the maker of the  
note had received benefit from the transaction. Crutchfield w. Rome, 
210. 

7. Same-Evidence.-Upon the question of whether a bank, discounting a 
note of an individual partner, a t  the instance of his copartner, was a 

53-184 
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purchaser in due course for value, without notice, it is competent for 
the cashier, as  both substantive and corroborative evidence, to testify 
that  the partner making the transaction informed him a t  the time 
that the proceeds mere the contribution of the makm to the partner- 
ship funds, and also in  contradiction of the maker's evidence of the 
lack of the authority of his partner to place the pro(:eeds to the part- 
nership credit, and check on i t  in the partnership iiame for partner- 
ship purposes, upon which he relies in defense to the bank's action 
upon the note. Ibid. 

8. Same-Principal and Agent-1'artlzership.-IVhere a partner makes his 
individual note and gives i t  to his cop:~rtner to h a w  discounted a t  a 
bank, i t  is  with the ordinary implied authority fc r  the partner so 
acting to place the proceeds to the partnership credit, and check it  out 
under the partnership name for partnership purposes; and the hank 
discounting the note without notice of the maker's claim to the con- 
trary is a purchaser in due course, and may recover in its action upon 
the note against the maker. Ibid. 

BONDS. See Schools, 1. 2, 3. 5,  9 ;  Statutes. 4 ; School Districts. 1, 9. 11 ; 
Attachment, 4 ;  Appeal and Error, 20, 38; Principal and Surety, 1 ;  Roads 
and Highways, 1 ; Judgments, 18. 

BONUS. See Employer and Employee, 3. 

BOUNDARIES. See Deeds and Conreyances, 1, 3 ;  Appeal and Error. 12 ;  
Evidence, 5 ; Instructions, 4 ; Adjoining Landowners, 1. 

BREACH. See Damages, 1; Easements, 1. 

BRIEFS. See Appeal and Error, 1, 8, 31, 52. 

BURDEN OF PROOF. See A ~ p e a l  and Error. 3. 40; Bills and Sotes, 1. 2 ;  
Carriers. 3 ;  Contracts, 10 ;  Deeds and Conveyances, 8 ;  Banks and Bank- 
ing, 6 ; Attachment. 7 ; Vendor and Purchaser, 1 ; Evidence. 8 ; Homicide. 1. 

CANCELLATION. Se.e Trusts, 1. 

CAPIAS. See Criminal Law, 5 .  

CAPTIOSS. See Statutes, 10. 

CARRIERS. See Railroads, 1. 
1. Carriers of Freight-Railr~nds-Da?nag(~s.-TI~here a railroad company 

has received for shipment a lot of "log chains," and has negligeiltly 
failed to deliver a part of them, and the consignee is under contract 
with third parties to do certain work for the conc,ignor with them. 
and had promised the latter to return them, or their value if lost. 
after the n-orlr had been done: Held, the carrier is responsible ill 
damages to the consignee for the loss of the chains. Coppersn~ith 
v. R. R., 26. 

2. Same - Negligmce - Conseqziential Damages-Notic'e- instruction,^- 
Special Circumstances.-TVhere the railroad cornpan,? is  liable in dam- 
ages for such consignee's loss caused hy its negligence, and the con- 
signee also sues for consequential damages arising from an additional 
expense or a particular loss caused by being able to use only a part 
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of the shipment d "log chains," in performing his contract with the 
third parties, i t  is reversible error for the trial judge to submit only 
one issue a s  to  damages, and charge the jury, in  effect, that  the 
carrier would be liable for the consequential damages, if sustained 
by the plaintiff and caused by the carrier's negligence without more. 
Ibid. 

3. Carriers of Goods-Railroads-Negligence-Contracts-SecaZ D a m  
ages-Burden of Proof.-Where the consignee sues the railroad com- 
pany for the value of certain "log chains" lost by the negligence of the 
defendant, and a s  consequential or additional damages, for the extra 
cost of performing a contract he had made with others, a s  resulting 
from this loss, it is required that the plaintiff show that  the defend- 
an t  had express notice of the particular use for which the chains 
were required; or notice implied from the nature of the shipment or 
the circumstances indicating their use, which does not appear under 
the facts of this case. /bid. 

4. Carriers of Goods-Railroads-Bills of Lading-Stipulations.-The rea- 
sonableness of the stipulations of an interstate bill of lading is to be 
determined by the Federal law and decisions. Thigpm v. R. R., 33. 

5. Same-Contracts.-The stipulation in  an interstate bill of lading that  
"suits for loss, damage, or delay shall be instituted only within two 
years and one day after delivery (by the carrier) of the property, or, 
in case of failure to make delivery, then within two years and one 
day after a reasonable time for delivery has elapsed," is upheld a s  a 
reasonable one. Ibid. 

6. Same-Limitation of Actions-Statutes.-A reasonable stipulation in a 
contract of carriage with a railroad company for an interstate s h i p  
ment of goods, as to the time wherein suit may be brought for loss 
or damage, is a part of the contract between the parties, and being 
made without exception, is not suspended by our State statute, C. S., 
412, providing that  "in case a person dies before the expiration of the 
time limited for the commencement thereof, and the cause of action 
survives, an action may be commenced by his representative after the 
expiration of that  time, and within one year from his death. Ibid. 

7. Carriers of Goods-Railroads-Damages-Penaltg-Statutes-Filing of 
Claim.-Under the terms of our statute, C. S., 3524, imposing, in favor 
of the consignee, a penalty upon the carrier for loss of or damage 
to goods while in its possession, if not paid, "within ninety days after 
the filing of such claim by the consignee with the carrier's agent a t  
the point of destination or a t  the point of delivery to another carrier" : 
Held, the filing is  sufficient if delivered to the designated agent for 
that  purpose, and so received by him. Eagles v. R. R., 66. 

8. S a m e U n i t e d  States Mail.-The essential things for the proper filing 
of the claim against the common carrier for damages, and for the 
penalty under the provisions of C. S., 3524, being its delivery to and 
acceptance by the carrier's designated agent, such filing is not re- 
stricted to its manual delivery, but the same may be done through the 
agency of the United States mail. Ibid. 

9. Same-Evidmc4-Prima Facie-Conflicting EvidenceQuestions for 
Jury-Triak-Where the consignee properly addresses, stamps, and 
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mails his claim for such loss or damage a t  a postoffice of the United 
States Government, i t  will be presurnecl that it was delivered, a s  
addressed, in  the usual course of the mails, and a denial of delivery 
by the carrier raises a conflict of evidence thereon for the determina- 
tion of the jury, and the carrier's motion a s  of nonsuit is properly 
denied. Zbid. 

10. Carriers of Goods -Railroads - Penalty - Statute,r -Principal and 
Agent.-The penalty imposed by C. S., 3524, on the carrier to pay a 
claim for damages, etc., within ninety days after the filing of the 
claim by the consignee with carrier's agent a t  the t6~mina l  point, etc., 
is to enforce obedience to the mandate of the law by punishment of 
the carrier, and the statute must be strictly construed, requiring the 
consiguee to bring his case clearly within its language aud meaning; 
and in order to recover the penalty, the consignee must file his claim 
with the agent, a s  the statute directs, and the f l ing thereof with 
another of the carrier's agents is insufficient. Zbid 

11. Carriers of Goods-Railroads-Director General-Federal Statutes- 
Substituted Agent - Notions - Parties - Nonsuit.--An action, com- 
menced against the Government Railroad Administration during its 
control, and prior to 1 March, 1920. does not abate under the provi- 
sions of the Federal statute of 28 Ft>bruary, 1920; and there being 
no stated time in which the agent of the Governn~ent designated in 
substitution of the Director General must be made a party: Held, 
the motion of such agent to dismiss on that  ground should be denied; 
and "the cause proceed to judgment Upon his being made the party 
defendant by the court, a recovery, if anything, to be promptly paid 
out of the revolving fund." The effect of the statute is otherwise 
when the action has been commenced since 1 March, 1920. Bagging 
Co. u. R. R., 73. 

12. Carriers of Passengers - Railroads - Care for  Par)sengers -Rules- 
Damages.-It is the carrier's duty to its passenge- to so enforce its 
reasonable rules of travel, that  its employees mill not subject the 
passengers to unnecessary assault, rudeness, or ii sult. Hurrison u. 
R. R., 86. 

13. Same - Aasault -Abusive Language -- Jf ental Suffcrit2g-Damages.- 
Where the conductor of a carrier on a passenger train unnecessarily 
assaults, insults, and abuses a passenger, causing him personal injury 
and humiliation in  the presence of his fellow7-rassengers, besides 
injuring his person, the passenger may recover damlges for the injury 
to the person and to his feeliugs thereby caused. Zhid. 

14. Carriers of Passengers-Railroads-RuLes-Care for  Passengers-Dum- 
ages.-It is a reasonable regulation of the carrier that  its passenger 
occupy only the one seat for which he has paid, and it may in a 
Proper manner enforce this rule without liability l'or damages, when 
the passenger has, in  violation thereof, turned the back of the seat 
in front so that the seats faced each other, and rwlined on one and 
placed his feet on the other. Zbid. 

15. Bame-Evidmce.--The plaintiff, in  an action for damages against the 
carrier, was returning on the defendant's train from a city wherein 
he had undergone a surgical operation, and a fellow-passenger, seeing 
his weak condition, and to relieve his suffering, had turned two seats 
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so as  to face each other, so that the passenger could recline on one, 
with his feet on the other seat, seeing which, the conductor, in  passing, 
suddenly and violently, and without notice, jerked the back of the 
seat whereon the plaintiff was sitting, causing him pain and suffering 
snd the continued necessity for the injection of an opiate for several 
weeks. Upon evidence that  the conductor knew the plaintiff, and his 
then physical condition, and that  he was informed thereof a t  the 
time: Held, the jerking of the seat was an assault upon the plaintiff 
by the defendant's conductor, for which the defendant was responsible 
in  damages; and was also responsible for the insulting and abusive 
language he had used to the plaintiff in the presence d the other 
passengers in the coach, that was unnecessary under the circum- 
stances. Ibid. 

16. Carriers of Goods-Bills of Lading-Agreement as  to Time of Bringing 
Action-Limitation of Actions.-In the absence of any unusual or 
extraordinary circumstances, an agreement between the common car- 
rier and its shipper may fix a reasonable period within which the 
shipper shall bring action for damages caused by the carrier's breach 
of its duty to transport the shipment, which will prevail in its 
enforcement over a longer time fixed by the general statute of limita- 
tions. Dimon u. Davis, 207. 

17. Carriers-Railroads-Commerce-B'ederal Law.-Where a common car- 
rier is sued in the courts of this State for damages for personal 
injury alleged to have been caused by the defendant while employed 
in interstate commerce, our courts apply the rule for the ascertain- 
ment of defendant's actionable negligence recognized and enforced in 
the Federal courts. Soles v. R. R., 283. 

18. ,SameEuidence-Questions for Jury-Nonsuit-Trials.-In a n  action 
to recover damages of carrier in  interstate commerce for the negligent 
killing of its flagman sitting asleep or apparently unconscious on the 
rail of defendant's track in front of an approaching train, the liability 
on the part of the defendant for the negligence of its engineer, on 
the issue of negligence, depends upon whether he had exercised due 
care after discovering the perilous condition of the plaintiff's intes- 
tate, and the evidence in this case was sufacient to take the case to 
\he  jury. The difference between the rule as  applied under the State 
and Federal decisions discussed by WALKER, J. Ibid. 

19, Carriers-Refusal of Shipment-Carriers of Goods-Railroads-Com- 
merce-Bills of Lading-Order, Notify-Interstate Commerce-Stor- 
age-Options-Negligence-Public Warehouses.-By accepting a bill 
of lading from the initial carrier of an interstate shipment d goods, 
approved by the Interstate Commerce Commission under the authority 
of Congress, the consignor becomes bound by its terms; and where, 
upon an interstate shipment "to order notify," the person to be notified 
has refused it, and the consignor has been duly notified, the exercise 
of the option given in the bill of lading to store the goods in a public 
warehouse without liability, releases the railroad from all liability, 
zither as  a common carrier or warehouseman, and the destruction by 
fire of the  goods while thus stored cannot be considered as  its negli- 
gence, or permit recovery against the initial carrier, in the line of 
transportation, under the Carmack (now Cummins) Amendment. 
Hosiery Mills v.  Hines, 356. 
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20. Carriers of Goods-Express Companies--Contracts-Waiver-Umita- 
tio?~ by Contract.-The principles of law involved in this action t o  
recover for  a part loss in  the shipment of currency, etc., while in 
defendant company's possession under i ts  contract of carriage, relating 
to a waiver by the defendant of the stipulation that demands for the 
alleged loss be made against the carrier in ninety days, etc., and the  
commencement of the suit within a year, etc., a re  decided i n  Dixolt 
v. Davis, ante, 207; Thiypen v. R. R.. an'te, 33. Hmiery Co. v. Express 
Co., 478. 

CARRIERS OF FREIGHT. See Carriers ; Damages, 3 ; Judgments, 5 ; Plead- 
ings, 2 ;  Evidence, 8. 

CARRIERS OF PASSENGERS. See Carriers; Employer and Employee, 6. 

CASE. See Appeal and Error, 14, 44, 55. 

CASHIER. See Banks and Banking, 1, 3. 

CAUSE OF ACTION. See Actions, 11 ;  Appeal and Error, 33, 34. 

CAVEAT. See Wills, 3. 

CERTIORARI. See Appeal and Error, 14, 55; Habeas  corpus, 1. 

CHARACTER. See Homicide, 1 ; Witnesses, 3. 

CHARGE. See Instructions. 

CHATTEL MORTGAGE. See Receivers, 1. 

CHILD. See Mortgages, 3 ;  Rule in  Shelley's Case, 5 ;  Ccnstitutional Law, 4;  
Statutes, 8, 12. 

CHOSES IN ACTION. See Execution, 1. 

CITIES AKD TOWNS. See Municipal Corporations, 1, 2, 4. 

CLAIMS. See Carriers, 7 ; Attachment, 2. 

CLAIM AND DELIVERY. See Judgments, 4. 

CLERKS OF COURT. See Verdict, 1; Pleadings, 5 ;  Criminal Law, 5. 

COLLATERAL AGREEMENTS. See Contracts, 22. 

COLLATERAL ATTACK. See School Districts, 8. 

COLLATERAL SECURITY. See Executions, 3. 

COLLECTION. See Contracts, 15 ;  Bills and Notes, 5 ; Banks and Banking, 6. 

COLOR. See Evidence, 6 ; Instructions, 4 ; Trespass, 3. 

COMMERCE. See Carriers, 17, 19. 

COMMISS'IONERS. See Injunction, 1 ; Roads and Highways. 

COMMISSIONER OF AGRICULTURE. See Contracts, (j. 

COMMON LAW. See Esecutions, 1 ;  Evidence, 12, 15. 
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COMPER'SATION. See Damages, 4. 

COMPENSATORY DAMAGES. See Slander, 4. 

COMPROMISE AND SETTLEMENT. 
Compromise and Settlcmcnt-Statutes-Distinctice Items of Damages- 

Receipts.--Where the plaintiff's damages, caused by the defendant's 
breach of contract, a re  based upon two distinctive items. one for the 
loss he has sustained in preparing to fulfill his part of the contract, 
and the other for the loss of profits he would have received except 
for the defendant's breach, the plaintiff's agreeing upon and receiving 
compensation for the first item does not preclude n recovery upon 
the second one, under the provisions of our statute relating to com- 
promises, C. S., 895. or by a receipt he has given therefor, when it 
appears that the settlement had been made in contemplation of the 
first item alone, without reference to the second, the subject of the 
action. Gurlatzd v. Improvement Co., 552. 

COXDEBIZJATIOR'. See Municipal Corporations, 2, 4. 

CONDITIONS. See Insurance, 5 ; Contracts, 30, 32. 

CONCURRENT JURISDICTION. See Intoxicating Liquors, 9. 

CONFIDENTIAL RELATIONS. See Limitation of Actions, 4. 

CONFIRMATIOX. See Contracts, 17 ;  Appeal and Error, 30. 

COSFLICT OF RULES. See Supreme Court, 2. 

COKSENT. See Appeal and Error, 22, 29;  Judgments, 17. 

COSSIDERATION. See Corporations, 2 ; Judgments, 16 ; Contracts, 25 ; 
Employer and Employee, 3. 

CONSOLIDATION. See Actions, 2, 3 ;  School Districts, 5, 7, 8, 9, 10; Con- 
stitutional Law, 9 ;  Schools, 6. 

CONSOLIDBTED STATUTES. 
SEC. 

7. The husband entitled to wife's land, under the will of her father a s  
personalty, under the doctrine of conversion. See secs. 137, 137 (8).  
McIver v .  McKinney, 393. 

137. Where the daughter takes land by will from her father as  personalty, 
under the doctrine of conversion, and dies without child or repre- 
sentative of such, leaving a husband, the husband takes the property 
as  personalty subject to the demands of creditors; C. S. 137 (8) not 
applying. I bid. 

412. A reasonable stipulation in a bill of lading a s  to time in which action 
may be brought is a matter of contract and not regarded as  a 
statute of limitation. Thigpen v. R. R., 33. 

412. The time between the death of deceased and the qualification of his 
personal representative is  not counted against the action of claim- 
ants against the estate. Irv in  v. Harris,  547. 

437 et seq. Defendant railroad not appealing from final judgment obtained 
during Federal control, may be sued upon the judgment after 
property restored to it. King v .  R. R., 442. 
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SEC. 
441 ( 9 ) .  The plaintiff must show not only ignorance of the fraud, but that  

he could not hare discovered i t  in the exercise 2f proper diligence. 
Latham 2;. Latham, 55. 

443 ( 2 ) .  This statute will not bar right of action against justice of the 
peace for penalty for performing marriage ceremony without license, 
when brought within a year. Wooley v. Bruton, 438. 

460. Where a garnishee bank alleges its forwarding bank is the real party, 
and that  it  is a mere stakeholder, the forwarding bank should be 
made a party. Temple v. Hay  Co., 239. 

466. Application for extension of time to plead should be made to the judge 
and not to clerk, when time had expired before ch. 304, Public Lams 
of 1921, went into effect. Campbell v. Ashevillc,, 492. 

504. An assumption of defendant's unadmitted guilt upon the State's evi- 
dence, in the charge, is reversible error. S. v. Sparks, 745. 

511. A nonresident entering special appearance and demurring to jurisdic- 
tion must confine himself to that ground and not plead to merits. 
Motor Co. v. Reaves, 260. 

527. A warrant of attachment erroneously addressed to improper officer 
may be amended by order of court. Temple v. LaBerge, 252. 

547. The exercise of the sound discretion of the trial judge in allowing 
amendments to pleadings is nonreviewable in Supreme Court. Fay  
8. Crowcll, 415. 

547. The judge properly allowed amendment to complaint to allege some 
of the defendants had acquired the interest of the others in  the 
subject matter of the action. R e d ~ m n d  v. Insurance Co., 480. 

5454. Judge instructing the jury that defendant's absence from court is a 
circumstance of fraud is an expression of opinion forbidden by 
statute. Grcewe v. Newsome, 77. 

564. An instruction upon the principles of fraud applicable to facts of the 
case is  only required. 1Villiams v. Hedgepeth, z.14. 

564. An omission of a principle of law from the charge that works sub- 
stantial prejudice, is in itself reversible error. Bowen v. Schmib- 
ben, 248. 

567. Defendant waives his right under his motion to nonsuit upon intro- 
ducing evidence after his motion upon plaintiff's evidence has beec 
overruled, and not reviewing the motion upon conclusion of all the 
evidence. Wooley v. Bruton, 438. 

595. Judgment by default final is permissible when complaint alleges one 
or more causes of action and breach of an express or implied con- 
tract to pay absolutely or upon contingency a s u 3  fixed by the con- 
tract or computable therefrom. The failure to answer admits alle- 
gations of complaint, the sufficiency heing a matter of legal con- 
struction. Beard v. Sovereign Lodge, 154. 

613. This section does not apply to judgments signed out of term by con- 
sent, when third persons are not prejudiced. Cltemieul Co. v. 
Long, 398. 
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SEC. 
650. The surety on supersedeas bond on appeal is not released by princi- 

pal's adjudication in bankruptcy after the appeal has been properly 
dismissed by the Superior Court as  abandoned. Xurray v. Bass, 
318. 

663. Where lien on specific property is insufficient, judgment in personam 
may be obtained. Boseman v. YcQill, 216. 

711, 714. 717, 723. No lien on judgment debtor's choses in action acquired 
by sup,Jemental proceedings. Grocery Co. v. hTewman, 370. 

712, 719. Lands sold by commissioner to satisfy lien not being sufficient a t  a 
fair sale, order for supplementary proceeding to examine third 
persons. to enforce judgment in personam is  permissible. Bose- 
man 2;. JIcGilI. 215. 

721. Facts sufficient for order to examine opposing  part^ in supplementary 
proceedings. Bosenban 2;. JfcGill, 216. 

821. See see. 840. Templeton a. Hay Co.. 239. 

836. See see. 2306 and apply. Rouers 2;. Booker, 183. 
840. The bond required in attachment has no application to a garnishee 

bank claiming no interest but that of a stakeholder. Temple v. 
Hay Co., 239. 

895. This does not apply to a distinctive element of damage from that of 
element coml~romised. Gcrrlartd o. Inzp?avenze?zt Co., 551. 

900. Afidavit in this held sufficient to sustain order for examination of 
adverse party to the action. TVhitehurst a. Hitzton, 11. 

1126 ( 3 ) .  Any device duly adopted by the corporation as  its seal, a s  the 
word seal within a scroll. is sufficient for the corporation's deed. 
Bailey a. Hassell, 450. 

1834. Appellant does not necessar i l~ lose his right of appeal by failure to  
give supersedeas bond and paying judgment appealed from. Bank 
2;. itfiller, 593. 

1664. Superior Court has exclusive jurisdiction to award custody of minor 
children pending and after divorce. Sec. 2241 applies when 
parents other\vise live apart,  without suing for divorce. I n  re  
Blake, 278. 

2116-18. See sec. 564. Bowe~z 1'. Schtzibben, 248. 
2212, 2213, 2214. Where the jurors a re  not disqualified a substantial com- 

pliance in drawing their names from the boxes, etc., is  not suffi- 
cient ground upon which to quash the verdict. S. v. dfallard, 667. 

2241. See sec. 1664. I n  l'e Blake, 278. 
2306 The second mortgagee is  only required to pay the principal to the first 

mortgagee for the assignment to him of the first mortgage, when the 
latter is  affected by usury. Broadhtirat 2;. Broolis, 123. 

2306. Where the first mortgage is tainted with usury, a judgment ordering 
sale of automobile should direct payment of first mortgage lien 
without interest, with surplus to defendant after deducting cost, 
and any payment made by purchaecr on the first mortgage lien, etc. 
Rogers 2;. Booker, 183. 
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SEC. 

2498-9. The statute of limitation in action to recover the penalty will not 
bar the right of action within a year from the performance of the 
marriage ceremony. Wooley v. Bruton, 488. 

2617 et seq. The violation of sections regulating automobiles upon a highway 
may he received in evidence, in proper instances;, upon a trial for 
murder or manslaughter or of an assault. S. v. Sudderth, 753. 

2791-2. The courts will not interfere with the discretionary powers of 
municipal authorities a s  to the taking of lands t2 widen its streets 
when no abuse of this discretion is manifest. T P C  1;. TBaynesville, 
565. 

2937. The board of trustees of Newberry Academy have t i e  authority under 
this section and relevant statutes, to issue bonds to take upon 
indebtedness incurred under stringent financial conditions. Jones 
v. New Bern, 131. 

3039. The fraud of the original payee will render the not€ after acquired by 
him from a holder without notice, void for his "rand in its incep- 
tion. Pierce v. Carlton, 175. 

3040. Upon nonresident forwarding bank showing p r i m a  facie that it  pur- 
chased by draft the proceeds of which a re  attached in local bank, 
and issue of fact is raised. Sterling Mills v. Milling Co., 460. 

3326. The literal compliance with this section as  to corporate seal is not 
necessary if substantially complied with, with reasonable presump- 
tion in favor of regularities, of which par01 ev~dence may be re- 
ceived. Bailey v. Hassell, 450. 

3354-5. The defects, if any, in the use of a proper corporate seal and the 
signatures of its officers incurred under the facts of this case. 
Bailey v. Hassell, 450. 

3379, 3383, 3385. Evidence that defendant's place of business was bad for 
selling liquor is hearsay and incompetent upon a trial for violating 
these sections. S. v. Springs, 768. 

3385. Evidence held sufficient to sustain rerdict. 8. v. BI-adshazu, 680. 
3403. The innocent mortgagee of an automobile does not lose his lien by 

the unlawful transportation of liquors therein ly  the mortgagor. 
Motor Co. v. Jac7cson, 328. 

3406. \Titnesses on the second trial of defendant in a criminal action may 
testify to matters t e n d i n ~  to incriminate him that he himself had 
testified to on the preliminary trial without objwtion. S. v. Bur- 
nett, 783. 

3400. Prisoner indicted for unlawful manufacturing is guilty when aiding 
therein is proven. S. v. Grier, 723. 

3524. The filing with the carrier's agent is sufficient under this section, and 
may be given through the United States mail. The terms of the 
statute 41ould be strictly construed. Engles v. 1'. R., 66. 

4145. A vil l  admitted to probate is held ralid unless otherwise judicially 
determined. Sczc Bern ?.. Leigll, 166. 

4171. Thiq section does not control a local law making in effect the manu- 
facture and <ale of qpirituour liquor a felony. S. z.. Burnett, 783. 
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SEC. 

4200. Where the judge by his charge erroneously deprives the defendant of 
his right to the principles applying to manslaughter, under his 
charge as  to murder, i t  is  reversible. F. c. Thomaa, 757. 

4447-9. Absolute divorce does not relieve father for willful abandonment of 
children. S. v. Bell, 702. 

4515. The two-year statute does not apply when a local law applicable, 
makes the manufacture and sale of intoxicating liquor a felony. 
S. v. Bwnett ,  7%. 

4560, 4563, 4572. The statutes making record evidence on the preliminary 
trial evidence in the second one, with certain restrictions, is  an 
extension of the principle upon which evidence of this character 
may be admitted. R.  u. Maynard, 653. 

4643. Where the State's and defendant's evidence are  substantially the 
same, and tends to exculpate the defendant, his motion of nonsuit 
should be granted. S. v. FulcAer, 663. 

4697-8. Statutes are  constitutional, and user must show deficiency in analy- 
sis by Agricultural Department as  a basis for recovering damages to 
crop alleged to hare thereby been caused. Pearaall u. Eakins, 291. 

4742-3-4-9. In  an action by the seller upon the note given by the purchaser 
of foodstuff, the plaintiff, i t  is necessary for the plaintiff to have 
complied v i th  the requirements of these sections. Miller v. Howell, 
119. 

5473. The constitutionality of the consolidation of a school district authorized 
by statute is not presented in the absence of the question of taxa- 
tion. Bonrd of Education, v. Bmy, 484. 

5523. The requirements of an election for an additional special tax for 
school districts, c11. 87. Public Laws of 1920, is  not in substitution 
for  the pro~isions of this section, but in addition thereto. Stoly! 9. 
Comrs., 337. 

5530. Non-special school tax territory combined with special tax territory 
must separately vote in approval of a bond issue for the combined 
district. Barnes v. Comra., 325. 

5530. I t  appearing that the non-special tax school territory combined in a 
district with former districts haring a special tax, had separately 
voted for the special tax in question, the election is held to be 
constitutional. Board of Edztcation c. Bray, 483. 

5533. The provisions of this section, as  to an election for bonds in a school 
district within two years does not affect an authority given a city 
or district by special statute. S t o ~ y  u. Comra., 336. 

5926. Applies to bond iqsues by school districts, and failure to give pre- 
liminary notice of new registration is not alone sufficient to invali- 
date the bonds. 3filler v. School District, 197. 

6042. The power to review election returns is given to precinct registrar and 
judges of election; and when the county board of elections has 
assumed to exercise the power, mandamus will lie to compel them to 
tabulate the returns made by the proper authorities. Rowland v. 
Board of Education, 78. 



844 INDEX. 
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SEC. 

7768. Property used by an institution for "church, school or charitable pur- 
poses," that  i s  exempt from taxation, does not include lands de- 
tached and rented and otherwise used. Trustets v. Avery, 469. 

7979. Bemble the remedy of a taspayer is  to pay illegal t a s  under protest 
and sue for recovery, and not by injunctive relief when bonds have 
been issued and proceeds distributed. GalToircr~r c. Roorcl of Edu- 
cation, 245. 

CONSTITUTIONAI, LAW. See Supreme Court, 2 : Schools, 3 ; School Dis- 
tricts, 5 ;  Actions, 5, 1 0 ;  Tasation, 7 ;  Appeal and Error, 47:  Eri- 
dence, 14;  Intoxicating Liquor, 8, 9. 

1. Constitutional Late- Racial Discrimination-Held. on this appeal, there 
\\as no evidence to sustain an allegation that the constitutional inhi- 
bition against race discriniination in tlie distribution and use of the 
public school funds had been violated Gallo~ra!/ ; Botrrd of Educa- 
tion, 245. 

2. Co+~stitzctic~tal Lazr-Rchool Districts -Local Legi,!:lntion-Stntutra - 
Since the enforcement of the amendment to our Constitution, Art. 11, 
see. 29, special act of the Legislature to estabiisll or change the 
lines, etc., of a school district, and any proceeding< under it, are  null 
and void. Zbid. 

3. Constitutional La~r--Amendme?zts-School Districts--Poll Tax-Appeal 
and En-of--Costs.-Since the constitutional amendment of 1920, a 
t a ~  by a school district upon the poll with the property tas ,  under a 
statute authorizing i t ,  is unconstitutional as to the poll tax, and 
where the property tax is legal and valid, the taxation upon the poll 
will he eliminated, and the valid part upheld hg tlie courts. On this 
appeal the cost is taxed equally between the pirties. B u m y  zl. 

Gomrs., 275. 

4. C'o?zstitiltio??al Lnlc-Ruprcme Colirt-Buperi~isio~fal Pozcers-Remedial 
TVm'tv-Hnliran Corpzis-Di~-orce-P?~stotll/ of f'hildren-Coarts- 
Jiirisdictio?~-Jlotio?~s-Totice.-Where a parent erroneously seeks the 
custody of a minor child of the marriage hy proceedings in habeas 
corpus, after decree of divorce has been entered upon suit in the 
rourt of a certain county, without providing therefor, the Supreme 
Court, on appeal, having regard for the hest intereqt of such child 
before the motion can be made in the court having grantetl the divorce, 
mag exercise its power., given 11y Const.. Art. IT7, :,ec. 8, to generally 
supervise and control the proceedings of the inferior courts by 
remedial n r i t ,  or process; and on this appeal from an order of the 
Superior Court judge, erroneously hearing the matter upon proceed- 
ings in hobras corpus, the Supreme Court adjudeet that the custody 
of the child shall remain with the mother, as  directed by the judge 
hearing the same, until the mother can properly seek her relief upon 
motion made in the action granting the divorce a t  the next term of 
the said court, or as  soon thereafter as the judge may hear the same, 
upon giving the respondent ten days previous notice of her applica- 
tion. I n  r e  Blake, 279. 

5. Cmtstitutional Law-Statutes-Police Powers--Pertzlixers-Analysis- 
Aypicultural Departmmt-Evidence.-Statutes requiring evidence of 
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the analysis of fertilizer, made by a State department, showing a 
deficiency in the ingredients used therein and different from those 
represented in the warranty of sale, in  order to recover for damages 
to crops caused by their use, are  constitutional and valid within the 
exercise of the police powers of the State. C. S., 4697, and recent 
amendments thereto. Pearsall v. Eakins, 291. 

6. Constitutional Law-Races-Negro-Schools-School Districts-Taxa- 
tion.--h school district, made under the provisions of a private statute 
coterminous with the limits of a city, vesting in a school committee 
appointed under Public Laws of 1899, ch. 732, see. 76, the sole control 
of the public schools of the city, by reference to a school district for 
each race is  not a violation of our State Constitution, Art. IX,  see. 2, 
as a discrimination between the races, when by proper interpreta- 
tion it  appears that the intent of the statute was to define the bounda- 
ries of a district where the races were to attend separate schools, 
without discrimination in the apportionment of the proceeds of the 
bonds, or school facilities : and the sale of the bonds may not be en- 
joined on that account. Storg c. Con~rs., 336. 

7. Constitntional Law-Statutes--Interpretation.-The rules for the in- 
terpretation of statutes also apply to constitutional provisions, and 
therein the intent and purpose should be considered with regard to the 
object to be accomplished and the wrong to be prohibited or redressed; 
and to determine whether the terms of a statute are unconstitutional, 
every presumption is in favor of the validity of the statute, and of the 
honeqty of purpose of the Legislature to conform to the organic lam 
with its restrictions and limitations; and the courts will sustain the 
constitutionality of the statute unless its invalidity, thus ascertained, 
is "clear, complete, and unmistakable," or the nullity of the act is 
beyond question. Coble v. Comrs., 342. 

8. Same-State Agencies.-The purpose of the Constitution, as  applied tc  
the subordinate provisions of the State Government, is not to weaken 
or destroy the power of the Legislature in its necessary control over 
them, but to preserve their cohesion and prevent their dismember- 
ment. Ibirl. 

9. Same-Scl~ools-ScRool D i s t r i c t s - C o n s o l i d a t i o n - T a x a t u t -  
Local or Special Laws.-Where special school tax districts have been 
combined with nontax territory, a public-local act to provide an addi- 
tional tax to that of the special tax districts, and to equalize the 
benefits among them all for the better equipment of the schools, better 
pay for the teachers, the transportation of the scholars, expressly 
leaving intact the boundary lines and management of the schools of 
each of the districts so consolidated, the question of this supple- 
mentary taxation to be submitted to the voters of the enlarged or 
consolidated district made for the purpose, i s  not in contravention of 
Art. 11, sec. 29, of the State Constitution, prohibiting the Legislature 
from enacting local, private, or special acts establishing or changing 
the lines of school districts. Ibid. 

10. Bame-Elections-Approva1 of Electors.-Special school tax districts 
may be consolidated and their lines established within a county, where 
no special tax has been imposed, without the approval of the voters 
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thereof; and where special tax and nonspecial t.ix territory liave 
been consolidated, a statute mliicli authorizes an additional tax for 
school purposes upon the approval of a majority of the qualified voters 
of the district so formed, the proceeds to be equalized among the 
special tax and nons~ecial  tax territory, without impairing the exist- 
ing obligations of the former, does not: come within the inhibition of 
our State Constitution, Art. VII, sec. 7,"8s to agencies of the State 
Government pledging their faith, loaning their credit, or levying a tax, 
unless approved by a niajority of the qlialified voters, etc. Ibid. 

Same-Contracts-Federal Constitl~tion.--The question as  to whether a 
statute authorizing an additional tax for a consolidated school district, 
composed of special tax and nonspecial tax terri'ory, impairs the 
obligation of the contract of the tax territory in ise,uing bonds, U. S. 
Const., Art. I, see. 10, cannot be raised in a suit by the taxpayers in 
the district, but only by the bondholders, or those wlio have a legal or 
equitable right arising under the contract: and semble, under the 
facts of this case, tlie bondholders' rights were preserved by the 
requirement of the s ta t~ i te  that the new district assinme arid pay the 
obligation of the old district. Ibid. 

12. Constitutional Law - Tara t io?~  - Eremptior~s - Stat?, tcs.-The funda- 
mental principle of our Constitution, as to the taxing of property, is 
that all property shall be taxed uniformly so a s  to equalize its burdens, 
except that which is either expressly exempt by the Constitution 
itself or by the Legislature within the limits presciibed by the Con- 
stitution; and the courts will strictly construe ~ u c h  exemptions, and 
resolve all doubts in favor of liability to taxation. l 'n~stees c. Avery. 
469. 

13. Same-Religious Ploposets-Schools-Educatio~z-La~~ds-R~~tals.-An 
institution created 119 statute to ~rovi i le  for the Christian education 
of hoys and girls in  a certain locality, and to clo other institutional 
work, in which its property is exempt from taxation a s  long as  i t  
shall be used for "church, school, or ~~har i tab le  purposes," does not 
include within i ts  tax exempting terms, either u n d x  its charter or 
under the general law relating to the subject, Laws 1921, ch. 38, sec. 
72 ( 4 )  ; C. S., 7768. lands from ~vhich the rentals are applied to edu- 
cational purposes alone: in this case, to a tract of land three miles 
distant from that upon which the corporation conducts its operations. 
a portion of which has been cleared and rented out lor a part of the 
crop, and also used for grazing purposes. Ibid. 

14. Constitutional Law - Contracts - Vested Rights - S~:hool Districts- 
Schools-Taration.-The constitutional amendment of 1920 will not 
liave the effect of relating back and invalidating taxation on the polls 
in a school district which had met the constitutional requirement 
before tlie amendment had become the law; for such would have the 
effect of impairing vested rights existing under a valid contract. 
Board of Education v. Bray, 485. 

15. Constittctional Law-Taxation.-The State Constitulion invests ex- 
clusive authority in the Legislature to levy taxes, Art. V, sec. 3, 

may not be interfered with by the courts, a cc16rdinate part of 
the Government, when i t  is exercised within the constitutional restric- 
tions. Art. I ,  sec. 8. Person a. Watts, 499. 
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16. Constitutional Law-Mmdamue-Actiw-Controversy.-While either 

the relator or respondent may raise constitutional questions for the 
Court to pass upon in proceedings for ma*t&mus, they must be mate- 
rial to the determination of the rights of the parties, so a s  to  conclude 
them by judgment in the controversy presented to the courts; and the 
courts will not pass upon such questions when they merely present 
abstract principles not so related to the subject-matter of the action. 
Laws 1921, ch. 34, sec. 4. Ibid. 

17. Constitutional Law-Trial by Jury-Crim/inaZ Lam-Facts Agreed.-In 
order for a conviction of a criminal offense, including misdemeanors, 
i t  is required by Article I,  section 13, of our State Constitution that  
the final sentence be upon a "unanimous verdict of a jury of good and 
lawful men in open court," etc., and the accused cannot be lawfully 
convicted otherwise, though he has agreed with the solicitor upon the 
facts in the case, under a plea of not guilty, and the judge has found 
him guilty upon the agreed facts, as  a matter of lam and imposed a 
sentence. S. a. Pulliam, 681. 

18. Same-Inferior Courts-Superior Court-Trial de Nouo.-The right to 
a trial by jury in a criminal action is  preserved to the accused by a 
trial de novo in the Superior Court on appeal from a court of sub- 
ordinate jurisdiction, and conviction in the Superior Court cannot be 
had unless upon the verdict of the jury, in accordance with the pro- 
visions of Article I, section 13, of our State Constitution. Const., 
Art. I ,  see. 12. Ibid. 

19. Same-Appeal and Er?-or.-While the sentence in this criminal action 
was unlawfully imposed by the Superior Court upon the facts agreed, 
and the judgment is set aside, the Supreme Court, on appeal, passes 
upon the legal inferences upon which i t  is founded, under the reasons 
stated in S. a. 'Ct7eZk, 142 N. C., 596. Ibid. 

20. C*onstitutional Law-Statutes-Tramaction of Business.--A ,statute 
which prohibits as a criminal offense the exposing of goods, merchan- 
dise, etc., for sale, and keeping open of a store on Sunday, except for 
the sale of drugs, etc., is  constitutional and valid. IbZd. 

21. Constitutiolzal Law--Federal Constitution-Limitatiosz of Powers- 
Courts -Procedure-Indictmmt-Grand Jury.-Article V of the Fed- 
eral Constitution, providing that "no person shall be held to answer 
for a capital or otherwise infamous crime unless on a presentment or 
indictment of a grand jury" is a limitation imposed on the powers of 
the Federal Government, and applies to the procedure in the Federal 
courts, and not to trials for the violation of our State statutes relat- 
ing to our liquor laws in the State courts. S. v. Pulliam, ante, 681, 
and other like cases, cited and applied. 8. v. Beam, 730. 

22. Constitutional Law-Criminul Law-Preparation for Tr iadDiscre twn 
of Court-Courts-Appeal and Error.-The question as  to whether the 
defendant in a criminal action has sufficient time to prepare his de- 
fense before trial, and has thereby been deprived of his rights under 
the provisions of Article I, section 17, of our State Constitution, is one 
addressed to the sound discretion of the trial judge, which will not 
be reviewed on appeal when i t  is not made to appear that  this dis- 
cretionary power has been abused by him. S. v. Burnett, 7%. 
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CONSTITUTION OF NORTH CAROLINA. 
ABT. 

I ,  see. 8. The rules of practice by the Supreme Court will be observed 
over statutory interference, exception being a s  to courts of inferior 
jurisdiction. Cooper v. Comrs., 615 ; S. v. TVarcl, 618. 

I, see. 8. Taxation in conformity with the terms of lhe statute will not 
be interfered with by the court, when the st8 tute is  within the 
constitutional limits. Perso?& w. Watts, 499. 

I,  see. 11. The right of the accused to confront, examlne, etc., the State's 
witnesses is  not deprived him on the trial, when such was given 
him on preliminary examination. S. w. Jfayzard, 653. 

I ,  see. 13. Conviction of criminal offense must be by verdict, and not 
upon facts agreed to with solicitor. S. w. PuZZium, 681. 

I, see. 17. I t  is within the sound legal discretion of the trial judge to 
determine whether the defendant in a criminal action is given suffi- 
cient time to prepare his defense before commencing his trial. S. v. 
B u m e f t ,  783. 

11, see. 29. A statute that permits an  esihting consolidated school district 
to issue bonds, does not change or establish new lines, etc., and is 
valid. Bumzeg v. Co?nrs., 274. 

11, see. 29. Statute allowing a supplemental tax for an existing combined 
school district is not unconstitutional. CoDle v. Comrs., 342. 

11, see. 29. Held, under the facts of this case, the rec3ult of an election 
in favor of a special tax in a consolidated school district of special 
with nonspecial school tax territory, is valid. Botrvd of Education v. 
Bray, 484. 

11, sec. 29. A statute allowing an existing school district to submit the 
question of a bond issue to its electors, is  not prohibited. Burneg v. 
C'ot?ws., 276. 

11, sec. 20. A statute authorizing an increase of school bonds for a dis- 
trict, established before the operative effect of this amendment, is 
constitutional. Roebuck v. Trustees, 144. 

11, see. 29. Since the adoption of this amendment, an clct to establish or 
change lines of a school district, is void. Galloway v. Board of 
Educatiow, 245. 

IV, see. 9. State cannot be sued unless there is statutor:? or constitutional 
consent. Carpmtcr v. R. R., 400. 

V, see. 3. Authority to tax is given exclusively to legisiature; and where 
corporations are fully taxed and shareholders a re  expressly exempt, 
the courts may not interfere. Art. I, see. 8. Person v. Watts, 499. 

VII, sec. 7. A statute permitting a levy of a special tax by a combined 
school district, equalizing the proceeds among special and non- 
special tax territory a s  theretofore existing, is  not invalid under 
the "faith and credit" clause of the Constitution. CobZe v. Cows.,  
342. 

IX, see. 2. A statute does not discriminate between the races that  ap- 
portions the funds fairly in keeping up separate schools provided 
for them. Story w. Comrs., 336. 

X, see. 4. Homestead may not be claimed against lien of judgment for 
furnishers of material given under the statute. Sugg v. Pollard, 494. 
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CONTENTIONS. See Instructions, 17. 

CONTRACTS. See Carriers, 3, 5, 20 ; Statutes, 5 ; Damages, 1, 2 ; Insurance, 
4, 5, 9 ; Principal and Agent, 2 ; Vendor and Purchaser, 1 ; Pleadings, 2 ; 
Highways, 4 ; Judgments, 16 ; Railroads, 1 ; Constitutional Law, 11, 14 ; 
Arbitration and Award, 1 ;  Employer and Employee, 3 ;  Limitation of 
Actions, 8. 

1. Contracts, IVrittelzcWarralzty-Parol Evidence-Receipts.-Damages 
for breach of warranty on sale of cattle, a s  to number and disposition 
resting in parol, are recoverable in  the warrantee's action, and a re- 
ceipt for  the purchase price thereof, in the ordinary form, not pur- 
porting to contain the full contract between the parties, does not 
exclude the admission of parol evidence of the warranty by i ts  failure 
to contain the same. Sample v. Gray, 24. 

2. Comtracts-Fraud-Promises-Intent to Deceive.-A promisor, not in- 
tending to perform his promise to pay for goods or lands, and who 
receives the goods or lands in  consequence, and does not perform his 
promise, is  guilty of such fraud or deceit as will set the contract aside 
a t  the suit of the other party to the contract. Williams v. Hedgepeth, 
114. 

3. Same-Deeds and Conveyances-Bl'aud-Equity.-h promise by defend- 
ant  to perform necessary services to an old and enfeebled man, the 
plaintiff, which the defendant had not intended to, and which he did 
not, perform, and in consideration of which he had obtained a deed 
from the plaintiff to his lands, is evidence of fraud sulBcient in equity, 
if established, to set aside the deed in plaintiff's suit. Ibid. 

4. Contracts-Fraud-Stipulations-Parol Evidence-Pri~ipal and Agent 
-Bills and Notes-Negotiable Instruments.-Stipulations in  a written 
contract made by an agent in  behalf of his principal that exclude all 
evidence of agreements made by the agent that a re  not contained in 
the written contract are  maintainable &hen the contract itseIf is  valid 
and enforceable; but where the verbal representations of the agent 
a re  fraudulent, and affect the existence of the contract, they are  ad- 
missible to set it  aside in its entirety, Miller o. Howell, 119. 

5. Contracts-Statutes-Public Policy-Fraud.-Where a note is given in 
consideration of a contract concerning a transaction that  is forbidden 
and made crimiual by the public laws of the State, i t  is  not enforce- 
able between the parties; and i t  is  not required that  the statute 
expressly declare the contract void. Ober v. Katxenstein, 160 N. C., 
439, cited and distinguished. Ibid. 

6. Sante-Poodstuffs-Commissioner of Ayriculture.-Where a note is 
given in consideration of the sale of a foodstuff or "conditioner" com- 
ing within the provisions of C.  S., 4742, requiring the seller to file with 
the Commissionet of Agriculture a statement of his purpose, a duly 
verified certificate a s  to its qualities, for registration, with a labeled 
package, section 4743 requiring a fee for registration, section 4744 
making a noncompliance a misdemeanor, and section 4749 declaring 
the legislation designed to protect the public from deception and fraud, 
and those requirements have not been complied with by the seller, the 
note is  uncollectible against the purchaser or maker. Ibid. 

7. Contracts-Public Policy-Statutes-Fraud-Bills and Notes-Negotia- 
ble Instruments-Holder With Notice.-Where i t  is  properly estab- 

-184 
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lished b~ the verdict of the jury that  a note, rendered void for fraud 
or under the prorisior~s of a statute, had been acquired by one not a 
holder for value, without notice, e tc .  the claim is  affected nit11 the 
infirmities that would inralidate it  in the hands of the orginal holder. 
Ibid. 

8. Cofitracts, 11.'~-ittelz-Effect of ~Slg?za t~lvc of Part?/ --Pen dot. and Puv- 
chaser.-One having signed a written contract i. lrrefumed to hare 
read and agreed to it ,  and i \  bound its terms. C'olt c. 'I'u).linqfon,, 
137. 

9. Same-Pawl Evidetzcc-Eozdc?~cc-l'vic11s.-Where the lrurchaser has 
signed with the vendor'a selling agent a contract for the sale of goods, 
in this case a heating and lighting plant, naming t le contract price in 
a certain \um. restricting the terms of the c o n t r ~ c t  to those therein 
stated, and expressly excluding any representat on the agent may 
make not included in its written terms, parol ejidence on the pur- 
chafer's behalf, in the abbence of fraud or othel. equitable defense 
that ~ o n l d  aroid the contract, tending to show that the ngcnt, az a 
part of the concitleration, had agrerd for his prinvipiil that the price 
named included other obligations of the principal, in thii  case the 
installation of the plant, ic incompetent :is contradicting the terms 
of the n riting I b i d .  

10. Samc-Tr'aivet.-Brrrdnr of Proof.-Where the purchaser is excluded by 
the written terms of his contract from showing, by par01 evidence, 
other obligations the agent of the stiller had agr2ed to for him, a s  
l>rincipal, the burden of proof i.; on him to show that the agent had a 
right to waivc the written ternic of the contract, if he relies thereon 
a s  a defense in an action brought to recover the contract price. Ibid. 

11. Coxtracts-Offw and dcccptnncc-Reapoizable Timc%Ecidcvz,cc-Ques- 
t i o m  fot. J t r r ! /  Illrinls.-Where men of fa i r  minds may come to differ- 
ing  coiiclu.;ioas on the question, the reasonablentss of the time in 
which an offe~ee must accept a contract for the sale of goods is a 
question for the jury, \vhen the parties have dttermined upon no 
spccific time in which the acceptance must be made, bnt only that it  
be a reawnable one. Jenncfte I.. Hoceu, 140. 

12. Banfc-Cnitcd States Moils.-Where the srller of potatoei ha\ made 
an offer of sale for future delirery to the propostcl purchaser to be 
accepted within a rraconable time therefrom, by mr~il, the purchaser's 
letter of acceptance within a reasonable time, and mailed to the seller 
before receipt of the latter's letter of cancellation, completes the con- 
tract, and upon the wller's breach thereof the purchaier may recover 
his damages. Ibid. 

13. Cont~acts-OfJcr and Alccepta~cc-Brcac2h-Dainoges.-IVl~ere the seller 
has I)reaclied his contract of sale of potatoes, to have been delivered 
to the purcha~er  a t  a specified future time and plat:e, the measure of 
damages is the difference between the contract price, and the market 
value of the potatoes a t  the time when and a t  the place where the 
goods should have been delivered by the terms of the contract. Ibid. 

14. San1e-I~tstructions-Vwdict--~4ppeaZ arcd Errot--HcrmTess Erro)..-In 
this action, permitting a recovery by the defendant of damages for 
the plaintiff's (seller's) breach of contract in the delivery of potatoes, 
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the jury having awarded as  damages the difference between the 
contract price and the market value, etc., a n  instruction that allowed 
them to include the defendant's loss under contracts he had made with 
third parties, if erroneous, was harmless error. Ibid. 

15. Contracts- Breach-Attuchmmt -Intervener - Banks and Banking- 
Agency for  Collectio?~-Principal and Ageat.-Where the defendant 
pleads and relies on a counterclaim for damages alleged to have been 
caused by the plaintiff's breach of the contract he has sued on, and 
has attached here a draft of the plaintiff, a resident of another state : 
Held, a bank that has intervened, claiming the right to the proceeds of 
the draft,  cannot maintain this position when the jury have found, 
under correct instructions upon sufficient evidence, that the intervening 
bank was only an agent for collection. Ibid. 

16. Contracts-Offer-Acceptance-Vmdol- and Purchaser.-An essential 
element of a binding contract for the sale of goods is  the offer of sale 
by the one party and the acceptance of its terms by the other; and 
when the offer is communicated and shows an intent to assume lia- 
bility, and is so understood and accepted by the party to whom it is 
made, i t  becomes equally binding upon the promisor and promisee. 
Xny v. Senxies, 150. 

17. Sa??le-Sile?ice-Evidence of Cionfirmatio?t.-The acceptance of an offer 
of the sale of goods may be established by words or conduct of the 
offeree showing that lie meant to accept i t  according to its terms; and 
while ordinarily the mere silence of the offeree will not amount to 
his assent. i t  may otherwise be construed when such silence is under 
circumstances that would justify the reasonable inference of its 
acceptance. Ibid. 

18. Same-Traceling Salesman-Principal and Agent.-The term "travel- 
ing salesman" generally implies one who takes or solicits orders for 
goods in behalf of his principal, and forwards them to his principal 
for approral or rejection: and where a person has only represented 
himqelf as  such to the buyer of goods and the sale was accordingly 
made on this authority, the consent of the principal must in some 
sufficient way be evidenced for the purchaser to establish the contract 
as one binding upon him. Ibid. 

19. Sarne-Ecidence-A~o?tst~it-Que8tio?~s for Jury-Trials-Appeal and 
Error.-Where there is  evidence that the purchaser of merchandise 
has placed two orders with the trareling salesman of the seller, in 
F e b r u a r ~ ,  one for immediate shipment and the other for July;  and by 
cuqtom the seller was allowed eight or ten days for acceptance, and 
the ~e l le r .  having shipped the first order and received payment, haq 
written in June for the financial statement from the purchaser, prom- 
iqing attention, and opening up an investigation of the seller's responsi- 
Mlity, resulting in cancellation of the July shipment; and thereafter, 
in August, the seller has shipped the goods a t  advanced prices, claim- 
ing it  was a new order for the goods: Held, the evidence raised a n  
issue which should be answered by the jury, and the seller's motion of 
nonsuit in the purchaser's action to recover the difference between the 
contract price and the advanced prices charged should have been 
denied. Ibid. 
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20. Contracts-Breaclt- D a m a g e s - R a i l r o a d s - S i d  - Wal-ehouses - 

Drayage.-Damages recoverable for a breach of contract a re  those 
which were in the contemplation of the parties, artd are  capable of 
ascertainment with a reasonable degree of certa.int.? ; and where the 
owner of a tobacco warehon~e has rented the same under a n  agree- 
ment to save the tenant the cost of drayage, depending upon his 
contract with the defendant railroad company to ~ u t  in a sidetrack 
within a certain time, for a cc~sideration he had rerformed, the de- 
fendant railroad company is  answerable in damages in the owner's 
action in such amount a s  he has been required to allow liic tenant for 
such drayage charges made necessary by reason of the defendant's 
failure to put in the sidetrack by the time designattd, and which the 
defendant had agreed to with knowledge of the plamtiff's purpose to 
thereby save the cost of drayage. The question as to unlawful dis- 
crimination in freight rates, contrary to the Federal statutes, does 
not arise in this case. Barrow 1.. R. R., 202. 

21. Contracts, TVrittetl-Eu5dencc-Parol Evidence.-Where a contract is 
not required to be in  writing by the statute of frauds, and is partly 
written and partly rests in parol, evidence of the unwritten pa& is 
permissible, if i t  does not contradict the written part, to establish the 
contract in  its entirety. Hmderson v. Forrest, 230. 

22. Same-Collateral Agreemmbts--P?i?~cipal and Ageni .-Where a real 
estate agency has taken an option on the plaintiff's lands, it may be 
shown by parol that  as  a part of the consideration for the option, the 
agency would pay off a certain note given by the pl~intiff to another, 
before maturity, either by exercising this option themselves or making 
sales to another a s  the plaintiff's agent, the consideration being suffi- 
cient to support both the principal and collateral contract. Ibid. 

23. Same-Statute of Frauds.-Where the optionee in a written option to 
purchase lands has agreed by parol either to take the land within the 
time required, and pay off an obligalion of the on-ner, or sell the 
same to another with the same result, the parol or collateral agree- 
ment does not come within the meaning of the statute of frauds, and 
is  enforceable. Ibid. 

24. Same.-The two individual defendants composed the defendant realty 
company. The plaintiff entered into a written contract with the 
realty company, giving i t  an option to purchase his certain lands 
within a stated time, which it  did not exercise, and there was evidence 
tending to show that the p1:lintif'f had bought through the said realty 
company a tract of land it  had for sale for another, that  he had 
receired the deed therefor and executed his note to -he seller, secured 
by a deed in t rust :  Held. par01 evidence was competent, in the plain- 
tiff's behalf, tending to show, as  against the realty vompany, that the 
realty company, a t  the time of the execution of the note, had war- 
ranted that  i t  should be paid out of the proceeds of the sale of the 
plaintiff's land, upon which they had taken the option, the parol evi- 
dence not being within the meaning of the statute of frauds or con- 
tradicting or varying the terms of the written contract. Ibid. 

25. Contracts-Promise-Consideration-Abstinence from Drink.-An offer 
from a n  uncle to his nephew that if the latter wct~ld abstain from 
drink for a period of five years, and devote his entire time and atten- 



INDEX. 853 

CONTRACTS-Continued. 
tion to  the former's business, he would pay him $10,000, is for a 
sufficient consideration to support the promise upon the fulfillment of 
the obligation assumed by the nephew, and enforceable, i t  appearing 
that  the parties were then living together in a relationship nearly 
approaching that of parent and child; and the nephew was an efflcient 
manager of his uncle's mercantile business, and his sobriety, there- 
fore, of monetary value to him. Bank v. Scott, 312. 

26. Name-Trusts-Statute of Frauds.-Where the promisee has fulfilled 
his obligation, extending over a period of five years, made upon a 
valid and enforceable agreement of the promisor to pay him $10,000; 
and the promisor just before the expiration of the period has agreed 
by parol with the promisee that the consideration should be changed 
from the sum stated to his purchase for the promisee of a home of 
the latter's selection, which was accordingly done, but title was taken 
by the promisor in his own name under the parol trust in favor of the 
promisee, and the promisor continues to live there with the promisee 
and to pay the taxes on the house to the time of his death without 
making the deed a s  agreed upon, the promisee may in equity enforce 
the conveyance of the home against the heirs a t  law of the deceased 
promisor upon the principle of a parol trust,  i t  being, in  effect, the 
purchase of the home with the money belonging to the promisee, and 
which was due him upon the fulfillment of the original agreement; 
and the principle relating to the enforcement of a parol agreement 
affecting interests in land under the statute of frauds does not apply. 
Ibid. 

Contracts-Writing-Statute of Frauds-Incomplete Contracts-Evi- 
dence-Parol Evidence-Appeal and Error.-When a contract, not 
required by the statute of frauds to be in writing, is partly in writing 
and partly oral, parol evidence of the oral part is competent when not 
contradictory of the written par t ;  and in an action for breach of 
contract in preventing the plaintiff from cutting and logging certain 
of defendant's timber for him, requiring the loading upon cars, i t  is 
competent for the plaintiff to show that defendant agreed by parol to 
furnish them, when the writing does not specify the one who had 
obligated himself thereto, and the exclusion of this evidence by the 
judge constitutes reversible error. Garland u. Improvement Go., 551. 

Contracts-Emecutory Contracts-Interpretation-Interdependent Parts. 
Where all of the parts of an entire contract are  interdependent, so that  
one part cannot be violated without violating the whole, a breach by 
one party of a ma'terial part will discharge the whole a t  the option 
of the other party; and, as  a general rule, when one party is unable to 
perform such executory contract, and the promises are  interdependent, 
and made in consideration of each other, he is  not entitled to per- 
formance by the other, or where he positively refuses to perform his 
contract in an essential particular he cannot recover of the other for 
nonperformance. Edgerton u. Taylor, 571. 

Same-Breach-Liability.-Where a party obligates himself to the per- 
formance of his contract dependent upon a n  act  to be performed by 
the other party, the doing of such act is  a condition precedent, and 
generally without injury by the courts whether the doing of such act 
is beneficial to the one to whom the promise has been made, and the 
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performance of the consideration becomes a condition precedent; and 
where the promise forms the whole consideration for the other, the 
promises are  not independent of one another, and the failure of one 
party to perform on his part will exonerate the other from liability 
to perform. Ibid. 

30. Same-Cmditiow Precedent--Conditions Concurrent-9ctims.-One 
party to a contract cannot maintain an action for i ts  breach without 
averring and proving a performance of his own antecedent obligations 
arising on the contract, or some legal excuse for a nonperformance 
thereof; or, if the stipulations are  concurrent, hie readiness and 
ability to perform them. Ibid. 

31. Same-Principal and Surety.-The surety on a bond g ven by some of 
the parties defendant for the faithful performance of a contract on 
their part is only bound upon the failure or refusal of his principal to 
comply with the terms w l ~ i c l ~  the written instrument ha< imposed on 
him, and the surety's liability is to be considered as  sfrictissit?~i jwis. 
Ibid. 

32. C'ontracts-Riglr ts of Parties.-Parties must be permittvd to make their 
own contracts in their own way, and they will be vt lid and I)inding 
upon them except where not contrary to good morals, or for some other 
reason, deemed sufficient, they a re  not sanctioned by the law, or are  
declared invalid and unenforceable in  the interest of public policy. 
Ibid. 

- - " . "  
-Principal and Suretv--Damages.-The defendant?, contractees, in  a 
contract to convey land, for the purpose of meeting their payment of 
the consideration, platted the same into several lots contemplating an 
auction sale a t  a certain date, when the plaintiff obje-ted: and a t  his 
request the defendants executed their bond, with cureties, for the 
payment of the balance of the purchase price a t  the time specified 
in the contract of sale, upon condition that the lrlain iff sllould with- 
draw his objections to the sale of the land a t  auction hp  defendants, 
and not interfere t l~erewit l~.  The plaintiff's action h3ing against the 
defendants and their sureties for specific performance of the contract, 
and for damages, etc., and there being eridence in defendant's behalf 
tending to shorn that the plaintiff had violated the conditions to be 
performed on his part, by appearing at  the sale and suppressing the 
bidding thereat, in consequence of wl~ich there n ere 110 ~mrchasers : 
Held, a s  to the sureties, the condition that the plaint ff ~llould not so 
interfere was a condition precedent to any obligation on the part of 
defendant sureties; and as  to the defmdant princigal~, they were 
entitled to have the jury consider whether or not, under thc r~idence,  
they were entitled to be compensated for any low the> mag hare 
sustained. cauied by the plaintiff's condnct a t  the ;ale. whicli was 
prejudicial to them. Ibirl. 

Same-Sew Trials-Pleadings-A?nnnldnte)tts to Pleadinqs-1satces.- 
Held, under the evidence in  this case, the issues wbmitted by the 
judge were insufficient to determine the rights of the partie? upon the 
principles of law involved, and a new trial is ordered upon all the 
issue? with suggestion that the parties replead, if so .ldvised and per- 
mitted by the trial court, and that issues he so framed as to more 
clearly present the controversy to the jury. Ibid. 
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35. Contracts-Breach-Damages-Lose 01 Business-Profits Prevented- 
Duty 01 Damaged Party-Ruk of Prudent Man.-Where a party to a 
contract wilfully interferes with the other party and wrongfully causes 
him to quit operation, or prevents him from filling it, which results 
in loss to his established business and property used in his undertak- 
ing, the party so injured may recover in his action such damages a s  
may reasonably be shown as a result of the wrong done him, includ. 
ing profits prevented thereby, after deducting therefrom such amount 
of the lnss as  he might have avoided in the exercise of ordinary busi- 
ness prudence. Hurrell v. BrinMey, 624. 

36. Same-Evidence.-Where a party to a contract may recover for the loss 
to his established business wrongfully caused by the breach of the 
other party, evidence of past profits may be shown as an element 
for the jury to consider in passing upon the issue, with the other facts 
in evidence. Ibid. 

37. Su))~e-Fomuit-Trials-Pt~nitive Damages.-The evidence in this case 
held sufficient to be submitted to the jury upon the question whether 
the defendants wrongfully prevented the plaintiff from fulfilling his 
obligation under a contract with him, within the life of the contract, 
causing loss to his business, etc., and the defendant's position that the 
loss was caused by the plaintiff's weakly submitting to the defendant's 
acts instead of asserting his rights is untenable. Semble, the plaintiff 
was entitled to recover punitive damages had he chosen to assert 
them. Ibid. 

CONTRACTS TO CONVEY. See Blortgages, 1; Deeds and Conveyances, 13; 
Wills, 16. 

CONTRIBUTISG CAUSES. See Negligence, 4. 

CONTRIBUTORY NEGLIGENCE. See Negligence, 1, 4. 

CONTROVERSY. See Constitutional Law, 16. 

CONVERSION. See Wills, 11. 

CONVICTION. See Intoxicating Liquor, 9. 

CORPORATIONS. See Fraud, 1 ; Actions, 7 ; Limitation of Actions, 7 ; Taxa- 
tion, 7. 

1. Corporations - Purcllase - Absorption - Stocliliolders-Actions-Inde- 
pendent Promm-Two corporations by proper procedure agreed that  
the one should purchase the entire assets of the other, giving the 
dockholderq of the selling corporation the right to take for their stock 
either cash from or stock in the purchasing corporation, a t  par value, 
and the purchasing corporation accordingly took over the assets of the 
selling one, and refuqed payment in cash to a stockholder in the latter 
company that he had elected to take, and he, upon the refusal of both 
corporations, brought action against them for the purchase price, in 
cach for liiq shares of stock: Held, the transaction between the cor- 
porations waf for the personal benefit of the plaintiff, and he may 
maintain his action against the purchaser on its promise to pay, inde- 
pendently of any action of the selling corporation in which he was a 
shareholder. T U ~ J  v. Sea Food Co., 171. 
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2. Rame-Consideration.-Where one corporation has absorbed or taken 
over the entire assets of another corporation, by purchase, under a n  
agreement giving the stockholders in  the latter the choice of taking 
stock in the purchasing corporation or cash for his stock, the trans- 
action affords a consideration for the promise of the purchasing cor- 
poration to pay cash to a stockholder in  the selling one, who has 
elected to sell for the cash, and duly notified both companies of his 
election, and made proper demand for the money, all before this action 
brought to recover the amount. Ibid. 

3. Cwpwatiolzs-Deeds and  Conveyances Seal--Statutes.-JVhile i t  i s  
required for the sufficiency of the deed of a corporation to convey its 
lands that the corporate seal should be affixed to the instrument, any 
device used for the corporate seal will be sufficient, provided it  was 
intended for and used a s  the seal of the corporation, and had been 
adopted by proper action of the corporation for that purpose. C. S., 
1126 (3) .  Baileg v. Hassell, 450. 

4. Same-Adoption of Seal.-The simple word "seal," with a scroll 
adopted a s  the seal of a corporation and used by i t  on a deed to its 
lands according to resolutions of the stockholders and directors 
thereof a t  separate meetings held for the purpose, when all were 
present, is sufficient. C. S., 1126 ( 3 ) .  Ibid. 

5. Corporations-Deeds a n d  Conveyamx?s-Probate-Mutes-Validati?~g 
Acts.-It i s  not necessary to the valid probate of a deed made by a 
corporation that  i t  literally follow the statutory printed forms. C.  S., 
3326, if i t  substantially complies with the law regulating the probate 
of a conreyance of land ; and where the probate shows the acknowledg- 
ment of the president and secretary, each acting in his official capacity, 
or as representing the corporation, who is designated as  "the grantor, 
for the purpose therein expressed," i t  is  sufficient; and the finding of 
the jury, upon evidence, that  these officials were properly authorized 
to act for and in behalf of the corporation, and had so acted ; and had 
used the word "seal" enclosed in scroll, that had been lawfully 
adopted for the Durpow, makes it  a valid execution and probate of 
the deed a s  an act of the corporation itself; and wl?re it  otherwise, 
the defects as  to the "seal" seem to be cured under the provisions of 
C. S., 3354, and as to signatures of the officials by C. S., 3355. Ibid. 

6. Corporations-"Seal"-Probate-Statutes--Pres?c~nptiol~.-llrhere a con- 
veyance of land purports upon its face to be the act , ~ f  a corporation, 
and the word "seal" n i th  a scroll has been used thereon, it  is compe- 
tent to show that the corporation had adopted for the purpose the 
word "seal" n i t h  a ~cro11 in the place of the corporate stamp seal, 
which had been broken and could not be used; and that the officials 
signed as  such were thereto authorized by the directors and stock- 
holders of the corporation, although the statutory form of the pro- 
bate, C. s., 3326, had not been strictly, though substantially, followed 
the presumption being that the officer taking the probate had com- 
plied with the requirements of the law as to corporate probate. Ibid. 

7, Same-Equity-COT?-ection of I?fstrzim@ft.-Semble, the power of courts 
of equity to correct, reform, and regxecute an instrument upon suffi- 
cient allegation and  roof extends to the probate of corporate deeds, 
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when i t  thereon appears that  the president and secretary have exe- 
cuted i t  in  behalf of the corporation in substantial compliance with 
the printed form of the statute. C. S., 3326. Ibid. 

8. Corporations-Seals-Probate-Parol Evidence-Appeal and Error.- 
Parol evidence of the action of the stockholders and directors of a 
corporation in adopting the word "seal" in a scroll as its corporate 
seal and authorizing the conveyance of its lands by its president and 
secretary is admissible, when it  is made to appear that there were 
no minutes kept of the meeting a t  which this action was taken, and 
the finding of the trial judge thereon is conclusive, on appeal, if there 
was evidence to support it. Ibid. 

CORRECTION OF INSTRUMER'T. See Corporations, 7. 

COSTS. See Actions, 1 :  Appeal and Error, 17, 26, 33;  Constitutional Lam, 3. 
Costs - Criminal Law - Subwbission -- Statutcs - Civil Actions-Jury- 

Trials.-The plea of guilty to an indictment for failure to list taxes 
as required by the Revenue Act comes within the intent and meaning 
of C. S., 1229, requiring in criminal cases a tax of $4 against the 
"party convicted or adjudged to pay the cost," and applies whether 
the jury has been impaneled or not ;  and the tax of $5 in civil action 
should be imposed, as  a part of the costs, when the jury has been 
impaneled. This but evidences the legislative intent to draw this 
distinction between criminal and civil actions, the reason therefor, 
though apparent, being immaterial in construing the meaning of the 
statute. N. v. fimith, 728. 

COUNSEL. See Appeal and Error, 18, 54. 

COUNTERCLAIMS. See Statutes, 1. 

COUNTS. See Criminal Law, 8. 

COUNTY BOARDS. See Elections, 1. 

COUNTY COMMISSIONERS. See Highways, 1, 2 ;  Roads and Highways, 1. 

COURTS. See Appeal and Error, 6, 15, 16, 20, 29 ; Witnesses, 1, 2 ; Elections, 3 ; 
Instructions, 14; Judgments, 3, 17, 21; Trials, 1 ; Attachments, 1;  
Actions, 2, 3 ;  Constitutional Law, 4, 18, 21, 22;  Divorce. 1; Pleadings, 
4. 5, 6 ; Verdict, 2 ; Criminal Law, 5, 11 ; Municipal Corporations, 2 ;  
Statutes, 7. 

1. Cozcrts - Attachments - A?nendments of Warrant - Process-Service- 
Statutes.-A warrant of attachment served by the sheriff of the 
county and addressed to "any constable or other lawful officer of the 
county," may be allowed by the court to be amended to conform to the 
statutory requirement. C. S., 547. Temple v. LaBerge, 252. 

2.  Coitrts-Jurisdiction-Statutes-Demurrer-Special Appearance-Plea 
to Xerits of Action-TVaiver-Judgments.-TY11ere a nonresident de- 
fendant wishes to demur to the jurisdiction of the court for the want 
of proper service of summons on him, he must enter a special appear- 
ance for that purpose and confine his demurrer to that objection 
alone; and where he has entered a general appearance, or demurred 
on the further ground that the court has no jurisdiction of the subject 
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COURTS-Continued. 
matter, i t  is to be taken a s  a general appearance a s  to the merits, 
waiving the objection a s  to proper service, and he will be bound by the 
adverse judgment of the court having jurisdiction over the subject- 
matter of the action. C. s., 511 ( 1 ) .  Motor Co. v. Reaves, 260. 

3. Same.-The intent of the nonresident defendant to e i t e r  a special ap- 
pearance and demur to the jurisdiction of the court upon the ground 
of insufficient service of summons on him, is incxffectual when i t  
appears that he further denies in his demurrer the jurisdiction of the 
court over the subject-matter of the action, and thus goes to  the 
merits of the controversy. Ibid. 

4. Courts-Jurisdiction-Judgme?~ts.-The Superior Court is  one of gen- 
eral jurisdiction, and reasonable intendment: is presumed in favor of 
the validity of its judgments, which may not be impeached collaterally 
except for lack of jurisdiction of the cause or the partiec, aplrarent oil 
the face of the record; and in case jurisdiction Itas attached, the 
binding force and conclusions of such judgments is not impaired 
because it  had been erroneously allowed, though the error may be 
undoubted and apparent on the face of the record. I f i?zg  zr. R R , 442. 

5. Same.-Generally, jurisdiction is the power lawfully conferred upon a 
court to deal with the general subject involved in the litigation, and 
the subject-matter exists whenever the court has jurisdiction of the 
class of cases and the parties to which the particular case 1)elongs. 
Ibid. 

6. Same-Z'leadi?zgs-Evtde?1ce Actions - Defmses - G ovel)~?~te~bt-Rail- 
roads -The effect of the acts of Congrc?ss and the older.. made by the 
United States Government in pursuance thereof, regarding actioils a t  
law and suits in equity against railroads, including death or injury to 
per\ons, etc , while such carriers were in  possession, u w ,  and control 
or operation of the United States Government, urder the Director 
General of Railroads, etc., was not to create any question a t  to the 
jurisdiction of the State courts in matters theretofore cognizahle by 
them, but only to afford immunity from suit when pioperly pleaded by 
the carriers and insisted on and maintained according to the courbe 
and practice of the courts. Ibid. 

7. Same-Appeal and Error-Pittal Judqments.-Where, during the con- 
trol by the United States of railroads, a railroad subject thereto has 
permitted a judgment to be rendered against i t  w i t h u t  availing itself 
of the defense from liability under the Federal statutes and the 
Government orders made in ~ u r s u a n c e  thereof, and a final judgment 
fixing liability upon the railroad has been rendered notice of appeal 
to the Supreme Court given, but not perfected, the judgment so ren- 
dered is not ~ o i d  for the lac-k of jurisdiction in our courts, and may 
not be declared void in an action brought to enforce i t  after the rail- 
road has been returned by the Government to private control. Ibid. 

8. Same-Executio?~-Federal Statutes -The effect of the illhibition that 
no execution shall issue against the property of a carrier that had 
been under Federal control, ~ t c . ,  provided hy the li'?deral act restor- 
ing such railroad to 1 ) r i r a t ~  onnership, doeq not arice for illterpre- 
tation before such execution ic sought to be levied; but tlle question 
is considered on t h i ~  appeal, the anin-er contnil~il~g averme~lt that  
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the plaintiff is  wrongfully seeking in the present suit to avoid the 
force and effect of the statutory provision; and eemble, i t  would be 
lawful for the execution to issue on the defendant's property under a 
proper judgment. Ibid. 

9. Same.-The effect of the Federal statute terminating the control of 
railroads by the United States Government, 41 Statutes at  Large, ch. 
91, sec. 200, by correct interpretation, is  to apply its provisions to 
judgments provided by the act, or, a t  most, to those and other judg- 
ments for such causes of action which had been permitted and obtained 
against the Director General under other and cognate legislation, and 
the effect of see. 10, ch. 26, Federal Statutes of 1918 (40 Statutes a t  
Large, p. 466), was to protect the properties taken over from physical 
interference by execution, under judgment by creditors or third 
parties, as  a necessary inhibition to the efficient user of the roads by 
the Government in the successful prosecution of the war, and from 
its terms and purpose would cease when such necessity no longer 
existed, and the Government control had lawfully terminated. Ib id .  

10. Same-Yzrltiplicity of Suits-State Statutes.-The defendant railroad, 
as  lessor of the Southern Railroad Company, was sued in the Supe- 
pior Court for damages for the alleged negligent killing by its lessee 
road of the plaintiff's intestate, during the United States Government 
control of railroads, including the lessee, as  a war measure, and 
without interposing a defense under the Federal statutes and orders 
of the United States Government, a judgment final was obtained 
against the defendant in due course and practice of the courts. After 
the railroad's properties were restored to private ownership under 
the Federal statutes, the plaintiff brought his action upon the judgment 
theretofore rendered: Held, his second action mag be prosecuted. 
C .  S., 437, 601. Ibid. 

11. Cotlrts-Practice-Federnl Courts--State Courts.-Semble, the Federal 
courts follow the rules of practice in the state courts holding an excep- 
tion to the charge is sufficient on appeal, without a request for 
instruction, when the charge is an erroneous statement of the measure 
of damages to be awarded by the jury for a wrongful death, in  this 
case the negligent killing by a railroad company of its employee. 
Gt?wnlrs v. Payne, 584. 

COVENANTS. See Easements, 1. 

CREDITORS. See Limitation of Actions, 11. 

CRIMINAL LAW. See Intoxicating Liquors, 3, 5, 10; Judgments, 21; Appeal 
and Error, 53; Assault and Battery, 1; Constitutional Law, 17, 22;  
Costs, 1 ; Evidence, 12, 15, 16; Instructions, 13, 16, 

1. Crirwiltal Lazc-Evidence--n'onsuit.-Upon a motion as of nonsuit, in a 
criminal action, the State is entitled to the most favorable considera- 
tion of the evidence. S. v. Johnsolt, 637. 

2. Criminal Law-Euidenc-Nonsuit-Statute8.-byhere the State's evi- 
dence and that of the defendant is substantially to the same effect, in 
an action for an assault, and tends only to exculpate the defendant, 
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CRIMINAL LAW-Contfuucd. 
his motion a s  of nonsuit after all the eviclence has been introduced, 
considering i t  as  a whole, should be suqtained. C. S., 4613. S. %. 

F.nTcher, 663. 

3. Sa~tc-~lssau7t-Parent and Child-Xiylrt of Pal-ent to Protect His 
Child.-The father may shield his child from the a ~ s a u l t  of another 
to the extent necessary for the purpose without himself being guilty 
of an assault;  and vhere he has done so, witliout the use of excessive 
force, as  a1)l)ears from all the evidence in the caqe, his motion as  of 
nonsuit a t  tlle close of his evidence should be granled. C. S.,  4643. 
Ibid. 

4. C~iminal  Law-Sentence.-The sentence of a defendarit for a criminal 
offence does not iequire the fixing of tlie coinmnenceiuent of the term 
of the imprisonment, and is complete if i t  specifies the kind of pun- 
ishment to be given and the duration thereof. s. v. Vickers, 676. 

5. Sanze-Cotlrls-Capins-Clcrlis of Court-S71erifPs.-A court having 
jurisdiction miiy order the arrest of one already c~mricted, for the 
enforccinrnt of its sent~nce,  if the defendant is  present a t  the time; 
tlnd if not p r ~ w l t ,  the court mny order n capins to be iswed by the 
clerk to bring him hefore the court for centence Ib  (I. 

6. Santc-,l1tr7qit~e11ts- Ar~spcndcd .l~tdqnzcnfs -An order for the arrest of 
a clefendant by capias to be iswed by  the clerk of the court, for the 
enforcement of its sentence, u ~ o n  tlie application to him by the sheriff 
of the county, is  not in that  respect a suspended judgment. Ibid. 

7. Criminal Law-Prosecution i n  Good Faitl+Eui&?tce-Appeal and 
Error-Prejudice-Reversible Ewor.-In an action for embezzlement 
i t  was competent to ask the prosecutor, on cross-examination, if he 
was acting therein in behalf of another in attempting to obtain from 
the defendant a deed to land involved in a civil action, upon the 
question of the prosecutor's good faith, etc., and a refusal t o  allow 
such examination constitutes reversible error. S. v F7owers, 688. 

8. Criminal Lazo-General Verdict-Counts in  the Indictotent.-A general 
verdict of guilty upon several counts in a bill of indictment will be 
interpreted to apply to the one alone, if only one, that is supported 
by the evidence, and to which the charge of the court was directed, 
and to which the case has been confined upon the t r i a l ;  and not to 
such others that would violate the theory upon which the criminal 
action was tried. and was unsupported by the er idwce and ignored 
by the charge. S. u. Bell, 701. 

9. Criminal Law--Reasonable Doubt Defined.-The rea,sonable doubt of 
defendant's guilt in a criminal action b e ~ o n d  which the State must 
satisfy the jury i? not a vain, imaginary, or fanciful doubt; and i t  
is required that the jury be entirely satisfied or (convinced of the 
defendant's guilt, before convicting him, or that hey be satisfie& 
thereof to a moral certainty, after considering, comp:iring, and weigh- 
ing all the evidence; and if then there should be a reasonable doubt 
existing in their minds, a s  to his guilt of the offense charged, their 
verdict should acquit him. S. v. Scl~oo7field, 722. 

10. Criminal Lato-Evidence-Other Offeqzses-Scienter-(kilty Kltowledge 
-Related Crinainal Acts.-The principle upon which other offenses 
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may be shown to have been committed against our criminal law by 
the defendant, though not charged therewith in the indictment, 
should be strictly construed, and applies only when they are  so 
related with the unlawful act charged as  to show scienter or guilty 
knowledge, if such is  relevant to the inquiry in  the particular case, 
and not too remote in point of t ime;  and where the defendant is  on 
trial for having possession of spirituous liquor for the purpose of 
sale, evidence that he had committed a like offense eleven years 
previous to the time of the offense charged is incompetent, and its 
admission a t  the trial constitutes reversible error when there is 
no evidence tending to show that the previous offense was related to 
or in any way connected with the one for which he was being tried. 
S. v. Beam, 179 N. C., 768, and other cases, cited and applied, and the 
competency and relevancy of such testimony discussed by WALKER, J. 
8. v. Beam, 731. 

Criminal Law-Sentence-Discretion of Court-Courts-Inference- 
Appeal and Error.-A permissible inference that the trial judge 
increased the sentence of the defendant, convicted of an assault and 
battery, because the defendant later exercised his right of appeal, on 
the facts of the record is lteld insufficient to justify the Supreme 
Court in  setting the judgment aside on the ground that the judge 
has grossly abused the exercise of the legal discretion given him by 
the law. S. v. Sudderth, 754. 

S r i d n a l  Law-Homicide-Murder-Mans1aughter-InstructZons-Ap- 
oeal and Error-Objections and Exceptions.-Where, upon the trial 
bf one charged with homicide, there is  evidence tending to show 
murder in the first degree, murder in the second degree, manslaughter, 
and self-defense, it  is  the duty of the presiding judge, in his charge 
to the jury, to declare and explain the various phases of the evidence 
relating to self-defense, and to the various degrees of felonious homi- 
cide, and his failure to instruct upon all the essential questions of 
iaw properly raised by the evidence constitutes a s  to each reversible 
error, which is presented by exception on appeal without specifically 
raising the question of error complained of by prayers for instruc- 
tions tendered snd refused. 8 .  v. Thomas, 757. 

Same-Statutes-Malice.-Where, upon a trial for a homicide, the 
prisoner has admitted the killing with a pistol, and relies upon the 
plea of self-defense, and the evidence presents for the consideration 
of the jury murder in  the first degree, murder in the second degree, 
and manslaughter, and the prisoner has been convicted of murder in 
the second degree, i t  is  reversible error for the trial judge to charge 
the jury as  to the law relating to murder in  the first degree under 
the provisions of C. S., 4200, and then to instruct them that  all other 
killings would be murder in the second degree, for this would deprive 
the prisoner of such of the evidence as  tended to repel the inference 
of malice from the killing with a deadly weapon, which, if estab- 
lished, would, a t  least, reduce the grade to the offense of man- 
slaughter. Ibid.  

name.-A charge which fails to instruct the  jury as  to the law upon 
every essential ~ h a s e  of the evidence relating to the degrees of 
felonious homicide is  reversible error, and an exception for failure to 
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charge the jury concerning the various degrees v-hen the evidence 
presents them takes the question to the Supreme Court on appeal 
without the necessity of its presentation by defendant's request for 
special instruction. The necessary elements of the criminal offense 
of manslaughter arising under the evidence in relation to the charge 
given in this case discussed by ADAMA, J .  Ibid. 

15. Criminal La?c-E;?~idc~fc~Idc~~tit~-~*~~~~z~it-T~iaZs.-TT~l'here the pris- 
oner is being tried for violating the criminal law upon the question 
of his identity, as  one who participated in the commission of the 
crime charged, hut who broke away from the officer, the testimony 
of the officer, on cross-examination, that  he could be mistaken, but 
the prisoner looked very much like the one, and that to the best of his 
knowledge and helief he was the same as  the one upon whose face he 
had flashed the searchlight, is sufficient to sustain :I verdict of guilty 
with the other evidences of identity introduced a t  the trial, unob- 
jected to by the prisoner. S. 1'. Bzccli~zer, 767. 

16. Criminal I,aqc---Pu?z~i.~ishrnr~zt--State's Prisot+"Pet~ittntiary."-The use 
of the word "penitentiary," in prescril~ing the p~nishment  for one 
convicted under n criminal statute, has the same legal significance a s  
the words "State's Prison," both meannig the place of punishment in 
which convicts sentenced to imprisonment and hard labor are  confined 
by the authority of law. S. 1;. Burnet t ,  784. 

17. Criminal I , au -Scroz l  D c f e n d a ~ ~ t s - A  dmissio~s.-Trhere several de- 
fendants .are on trial for a criminal offense, the ldmissions of one 
are  properly confined by the court to the one having made them, and 
esclnded ac to the others. Ibid. 

CUSTOhI. See Appeal and Error, 94. 

CUSTODY. See Constitutional Law, 4. 

DAMAGES. See Appeal and Error, 2, 9. 36, 37 ;  betterment^, 1 ; Negligence, 8 ; 
Carriers. 1, 2, 3, 7, 1'7, 13. 14;  Contracts, 13, 20; Nunicipal Corpora- 
tions, 1 : Principal and Agent, 1 ; Slander, l, 4, G ;  Trespass, 2 ;  Con- 
tracts, 32, 35 ; .Judgments, 4 ; Inctructions, 8 ; Adverse Possession, 2 ; 
Employer and Employee, 4 ; Cornpromice and Settlement, 1. 

1. Daq~lages-Consequobfial Ilanzages-Cotztracts-B~~e~tcIi-To~t.-Co~~se- 
quential damages awarded in an action for breach of contract must 
be such as  may fairly have been in the contemplalion of the parties 
a t  the time the contract was made; and in tort arising therefrom, 
such as  must he the natural and proximate consequence of the act 
complained of, and as  naturally arising, according to the usual course 
of things, from the breach of the contract, in the absence of malice, 
fraud, oppression, or evil intent; and these dama{:er are  practically 
the same whether they arise either by breach of ?ontract or in the 
tort resulting therefrom. As to whether the time of the application 
of the principle is the same a s  to actions arising from breach of the 
contract, and the tort committed, quere, the question not being pre- 
sented by the facts of this case. J o h ~ . x m  v. R. R., 101. 

2. Damages-CmtractS-Twts--Duty of Injured Party -The party dam- 
aged by either a breach of contract or in  tort therein arising is 
required to do what he can in the exercise of a reasonable care and 



INDEX. 

diligence to avoid or 'lessen the consequence of the wrong, and for any 
part of the loss incident to such failure no recovery can be had. 
lbid.. 

3. Same-Carriws of Goods-Railroads-Ejectiltg Passengel'.-A passenger 
wrongfully ejected from the defendant carrier's passenger train is  
i ~ o t  entitled to recover consequential damages in  his action for the 
loss of his rights and consequent profits under a contract he had 
made with a third person, of which the carrier was unaware, and 
caused by the failure of the passenger to meet an appointment with 
laborers a t  his destination, necessary to the performance of his 
contract. Ibid. 

4. Damages-Statutes-Federal Employers' Liability Act-Compensation- 
Segligence-Wrongful Death-Present Value---Railroads.-The meas- 
ure of damages under the Federal Employer's Liability Act for the 
negligent killing of plaintiff's intestate, an employee of the defendant 
railroad company, is for "compensation" to the legal dependents, to 
be computed a t  the present cash value of the future benefits of which 
the beneficiaries were deprived by the death, making adequate allom- 
ance, according to the circumstances, for the earning power of money. 
s t runks v. Payne, 583. 

DANGER. See Employee and Employer, 2; Negligence, 5. 

DATE. See Judgments, 17. 

DEALERS. See Insurance, 7. 

DEATH. See Insurance, 5. 

DEBT. See Schools, 1. 

DEBTOR AND CREDITOR. See Judgments, 8 ;  Limitation of Actions, 8. 

DECEIT. See Contracts, 2. 

DECLARATIONS. See Betterments, 3 ; Vendor and Purchaser, 2 ;  Intoxicat- 
ing Liquors, 6. 

DEEDS AND COXVEYXNCES. See Evidence, 5, 6, 7, 10; Instructions, 4; 
Mortgages, 8 ; Adjoining Landowners, 2 ; Corporations, 3, 5 ; Ease- 
ments, l ; Wills, 16 ; Appeal and Error, 45 ; Betterments, 3 ; Contracts, 3 ; 
Estates, 1; Limitation of Actions, 3 ;  Principal and Agent, 5 ;  Trusts, 1. 

1. Deeds and Conveyances-Boundaries-Natural Boundaries-Evidence.- 
In  order to the application of the rule that where natural objects or 
muniments of title are  called for as the boundaries described in 
grants or deeds, they generally control or prevail over courses and 
distances, i t  is essential that  the muniments or objects relied on be 
identified, or their location admitted or established beyond contro- 
versy, and in this event the location may become a matter of legal 
interpretation. Hoge v. Lee, 44. 

2. Same-Trials-Admksions-Questions of Law.-Where muniments of 
title or natural objects a re  called for in a grant or deed to lands, the 
subject of the action, concerning the location of which there is a 
dispute between the parties upon conflicting evidence, or where the 
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evidence tends to show two or more nafural object:; that may answer 
the description, the question of the location of the bouudaries de- 
pendent thereon must be determined by the jury under the iustructions 
of the court. Ibid. 

3. Deeds and Conveyances-Boundaries--Natu? a2 Bctundaries-Sutural 
Reputatio~t-Evidence.-Where the location of tht? lands in dispute 
is dependent upon the true location of a natural boundary called for 
in a grant or deed under which a party to the action claims title, in 
this case, the location of "the head of Juniper Swamp," and there 
is  evidence to sustain the contentions of both the plaintiff and the 
defendant, testimony of a witness that  he had known the point, or 
had i t  pointed out to him five or seven pears ago, is  not competent. 
Ibid. 

4. Same-Hearsay Evidencf.-Testimony as to common repntation of the 
location of a natural object in  the description in :L deed or grant of 
land should have its origin a t  a time comparatively remote, should 
be ante litem motam; and it  should attach itself to such boundary or 
natural object, or be fortified by evidence of occupation or acquies- 
cence tending to give the land some fixed and delinite location; and 
evidence of such reputation extending over a pertod of only fire or 
seven years, is insufficient. Ibid. 

5. Same-Rule of Evidence.-The restrictions on the declarations of a n  
individual concerning private boundary are  that  s i~ch  declarations be 
made ante litem motam; that the declarant be dead when they were 
offered, and that the declarant be disinterested whon they mere made. 
Ibid. 

6. Same-Instructions-Admission&-The descriptions and calls in a 
junior grant may not be received as evidence of the boundaries of a 
senior grant, but a reference in  a later deed to t ~ e  location of land 
described in an older deed may, in connection with other evidence 
become competent as  an admission of the grantee named in the deed 
containing such reference. Ibid. 

7. Deeds and Conveyances-Equity-Fraud-Evidence--Values of Land.- 
Where a suit has been brought to set aside plaintiff's deed to land 
alleged to be void upon the ground of fraudulent promises of tht  
defendant to render continued services to the plaintiff, that  he did 
not intend to perform, of which there is evidence, and the defendan! 
contends, with his evidence, that the consideration was for pas' 
services already rendered, testimony in plaintiff's behalf as  to thc 
value of the land a t  the time of the agreement and the value a t  thf 
time of the trial, is  competent, when in confirmation of the plaintiff': 
position, and tends to impeach or weaken the evidence of the defend 
ant  in  regard to the value of the services he clairis he has rendered 
Williams v. Hedgepeth, 115. 

8. Deeds an& Conveyances-Ejectment-Reser~ations in Deed-Burdm o, 
Proof.-The burden is  on the defendant in ejectment, claiming thal 
the locus i n  quo is  within rhe exception of the plaintiff's deed, botk 
claiming under a common source of title, to show that  i t  is, in  ordei 
to maintain his defense. Southgate v. Elfenbein, 129. 

9. Name-Evidence-Nonsuit-&uestiona for  Jury-TI-ia1s.-The plaintifl 
and defendant in  ejectment claimed under a comnon source of title 
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and the defendant relied upon the contention that the locus i n  quo 
was within the reservation of the plaintiff's deed, and the reserva- 
tions were not set out in plaintiff's deeds by particular metes and 
bounds, but incorporated therein by reference to other deeds, which 
were not offered in evidence: Held, the case was one for the jury, 
and defendants' motion a s  of nonsuit upon the evidence was im- 
properly granted. Ibid. 

10. Deeds and Conveyances-Formal Pnptu-I?tte~pretatiolt-Grantor and 
Grantee.-The formal parts of a deed are  construed together to ascer- 
tain the intent of the grantor, and though it is necessary that there 
should be a grantor and a grantee, i t  is not required that their names 
should appear in any particular part of the deed, where there is no 
repugnancy, if the deed is signed properly by those assuming to 
convey, and i t  elsewhere appears that the grantor and grantee a re  
mentioned sufficiently clear to designate them as the respective neces- 
sary parties. Berru 6. Cedar Ti'orks, 187. 

11. Deeds and Conveyances-Interpretation.--A deed to lands will be so 
construed as  to effectuate the intent of the parties as  gathered from 
each and every related part. Bank 1;. Vass, 295. 

12. Bame-Adjoining Landowners-Light and Air-Party Walls-Alleys- 
Easements.-A conveyance of a part of the owner's lands from a line 
running in the center of a dividing wall of his store building in the 
business section of a city, conveys to the grantee the right to build to 
that mall; and where the right to the permanent joint use of an alley- 
way running along this wall is also conveyed by or reserved in the 
deed, the conveyance or reservation of this right does not preclude 
the grantee from using the party wall by arching over the alleyway 
and preserving its proper use as  such. Ibid. 

13. Deeds and Cortveyances-Lands-Bubdivisions-Maps-Plats-Xtreets- 
Lots-Limitation as  to Size and Frontage-Purchasers-Equity- 
Contracts to Convey-Title.-The plaintiff was a purchaser of a sub- 
division of land remaining undeveloped by the original owner, who had 
sold lots in his other subdivisions with restriction as  to the size of the 
lots and their frontage upon the streets, each of the subdivisions being 
separate and distinct (Stephens v. Home Co., 181 N. C., 335), without 
having adopted any definite plan or fixed purpose affecting the area or 
frontage of the lots in the subdivision acquired and being developed 
by the plaintiff, but had plats or maps made and recorded showing 
only a tentative or prospective plan of the sale of the entire property 
that were open to inspection by proposed purchasers. Having acquired 
the locus in quo, the plaintiff platted i t  into lots of smaller area and 
less frontage on the platted streets, and accordingly sold some of 
them, but the defendant refused to specifically perform his contract 
of purchase on the ground that the purchasers of lots of the other 
subdivisions, from the original owner, had acquired the right or 
equity of having the lots in this subdivision of the same size and 
frontage as  the lots in  the other subdivisions, in which they had 
purchased: Held, the equity relied on by the defendant did not apply 
to the facts of this case, and the defense that a good title could not 
be made by the plaintiff by reason of the limitations in the deeds to 
purchasers made by the original owner was untenable. Instances 

55-184 
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wherein lands hare been platted into streets and lots, and sold upon 
the strength of representations made thereby, or ccrenants to that 
effect contained in the purchaser's deeds, have no al~plication to the 
facts of this case. Honlcs Co. v. Fnlls. 426. 

DEFAULT. See Judgments, 2. 

DEFECTS. See Railroads, 5. 

DEFENSES. See Bankruptcy, 1 ; Courts, 6 ; Homicide, 4. 

DEMURREIL See Courts, 2 ;  Pleadings, 3 ;  Actions, 11. 

DEPOSITIOKS. See Trials, 1. 

DEPOSITS. See Banks and Banking, 3 ;  Executions, 6. 

DEPOT. See Railroads, 1. 

DESCENT AXD DISTRIBUTIOX. See Wills, 4, 5. 

DESCRIPTIO PERSOSAG. See Statutes, 11. 

DEVISES. See Estates, 1 ;  Wills, 1, 17, 19. 

DIRECTING VERDICT. See Attachment, 8 ;  Instructions, 9. 

DIRECTORS. See Fraud, 1. 

DIRECTOR GENERAL OF RAILROADS. See Carriers, 11;  Judgments, 1 

DISABILITIES. See Insurance, 4. 

DISCHARGE. See Bankruptcy, 1 ;  ~ r i n c i p a l  and Surety, 1 ;  Employer and 
Employee, 4. 

DISCOVERY. 
Discovery - Evidence - Exanai?~ation of Parties - Statui'es-Appeal and 

E?ror--Parties.-An affidavit in support of a motion in the cause, 
to allow the plaintiffs to examine the defendant advwsely under the 
provisions of C. S., 900, showing that  the defendant had assumed to 
manage the estate of a deceased person of whom the plaintiffs were 
the heirs a t  law, under a paper-writing purporting to be a will, but 
which had been set aside by the court upon caveat entered, and that  
this was the only available way in which certain information neces- 
sary in the action could be obtained, etc., is held suff~cient to sustain 
the order of examination allowed by the clerk and approved by the 
judge of the Superior Court, and defendant's appeal is accordingly 
dismissed in the Supreme Court. Jones v. Buam Co., 180 N. C., 319, 
cited and distinguished. Whitehurst v. Hintm, 11. 

DISCRETION. See Injunctions, 1 ; Witnesses, 1 ; Pleadings, 4 ; Municipal 
Corporations, 2 ; Appeal and Error, 27, 30 ; Verdict, 2 ; Criminal Law, 11 ; 
Constitutional Law, 22. 

DISCRIMINATION. See Instructions, 1 ;  Constitutional Law, 1. 

DISMISSAL. See Appeal and Error, 10, 20, 27, 33. 
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DIVORCE. See Trusts, 2 ;  Constitutional Law, 4 ;  Statutes, 8. 
Divorce-Husband and Wife-Parent and Ch/ild-Habeas Corpus-Cwts 

-Jurisdiction-Jul;e?tile Courts.-The Superior Court, in  which a 
suit for divorce is pending, has exclusive jurisdiction a s  to the care 
or custody of the children of the marriage, before and after the 
decree of divorcement has heen entered, C. S., 1664, and though by 
proceedings in habeas corpus under the provisions of C. S., 2241, the 
custody of a child of the marriage mag be awarded as  between 
parents each of whom claim it, this applies only when the parents are  
living in a state of separation, without being divorced, or suing for 
a decree of divorcerncnt; and where the decree of divorcement has 
been granted without awarding the custody of minor children of the 
marriage, the exe lu~i re  remedy is by motion in that cause. Quere, 
whether the statutes relating to the juvenile courts confer juridic- 
tion in such instances. I n  re Blake. 278. 

DOCKET. See Liens. 2. 

DOMICILE. See Taxation, 2. 4. 

DOWER. See JIortgages, 1. 

DRAFTS. See Bills and Notes. 3 ;  Banks and Banking, 6. 

DRAIXS. See Municipal Corporations. 1. 

DUTIES. See Damages, 2 ;  EmpIoyer and Employee, 1, 7; Contracts, 35. 

EASEMENTS. See Deeds and Conveyances, 5.  
Easements-Deeds arld C'ottceyatzces--Coz;enamts-BreachcLakes-Boat- 

ing and Fishing-Serwient Z'enement-Don~inant Tenement-Actions.- 
A deed to a lot of land, included in a large tract thereof developed 
into a summer resort, whereon a large lake had been made by 
damming a stream fiowing through i t ,  that has a covenant running 
with the land giving the owner upon its banks, and his successors in 
title, the right of boating, fishing, bathing, etc., creates an easement in 
favor of the grantee and his successors in title, constituting the said 
property of the grantor the servient and that of the grantee the domi- 
nant tenement in reference to the rights and privileges described and 
specified in  the instrument; and in the absence of an express agree- 
ment in the instrument, the owner of the servient tenement is not 
bound to maintain such easement or keep it  in repair;  and where the 
dam has been later swept away by an unusual and unprecedented 
rainfall in this vicinity, no cause of action lies in  favor of the  
grantee in  the deed to compel the grantor to rebuild the dam, or to 
recover damages for being deprived of the benefits he had acquired 
under the covenants in the deed. Richardson v. Jennings, 559. 

EDUCATION. See Constitutional Law, 13. 

EJECTMENT. See Betterments, 1 ;  Deeds and Conveyances, 8. 
Ejectment-Irtstructions-Appeal and Error.-Upon the trial of this action 

in ejectment and for damages, the charge of the court upon the prin- 
ciples of constructive and adverse possession are  held to be without 
error. James 9. Baker, 612. 
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ELECTIONS. See Taxation, 6 ; Constitutional Law, 10 ; Appcal and Error, 44 ; 
Schools, 1, 5, 7, 9, 10, 11, 12, 13, 14, 15, 16. 

1. Elections-Pr-imary Law-County Board--Powers of Review-Qualifica- 
tion of Electors-Retumw-Under our primary law the right of a 
proposed elector to vote for the party's choice of a zounty oflicial, in  
this case a register of deeds, is  expressly referred to the precinct 
registrar and judges of election, without power of review, or other- 
wise, in the county board of elections, the authority of the county 
board extending only to supervise or to review "errors in tabulating 
returns or filling out blanks." C. S., 6042-6048. Rowland v. Board of 
Elections, 78. 

2. Same-Ma?tdan~us.-JVhere the county board of elections has assumed 
to pass upon the qualifications of the electors voting in a primary for 
the selection of a party candidate for a county office, and in so doing 
has declared certain of the electors disqualified, and has accordingly 
changed its returns and declared the one appearing to have received a 
smaller vote, the choice of the party a s  a candidate, a n  action will lie 
by the one appearing to have received the larger vote, against the 
county board, to compel them, by mandamus, to tabulate the returns 
made by the registrars and judges of the precinct, a r d  then to publish 
and declare the same a s  the result of the election. C. S., 6042-6048. 
I bid. 

3. Election-Prin~arg Lax-Statute-Legtslative Pozotrs-Cowls.-The 
courts will not determine the reasonableness of the legislative enact- 
ment differentiating the authority of the county board of elections in 
passing upon the qualification of the electors of a precinct in a 
primary selection of a candidate for a county ofice, from the powers 
to be exercised by it  in a general election, this being a matter entirely 
within the province of legislation and not subject to judicial inquiry 
by the court% Ibid. 

4. Elections-Primary Lato-Rcpealiny Slat~~tcs.-The primaly law to 
select a party candidate for a county office repeals all laws incon- 
iistent with its pro~isions, and by incorlmating tllwein certain pro- 
visions of the general election law, confers no authority on the county 
board of  lectors to pass upon the qualificationq of the voters of a 
precinct, and thereby clmnge the result of the election from that 
appearing upon the face of the retulns it  had oticially ta1)nlated. 
Ibid. 

EMINENT DORIAIN. See Municipal Corporations, 2, 4. 

EBlPLOTEII AXD 1I:JIPLOPEE. See Wills, 19, 24; Trespass, 1 ;  Appeal and 
Error, 24, 25;  Railroads, 2. 

1. Employer and Employee-Master and Servaizt--Dut2/ of Enuploger-Safe 
-Ipp7ia~1ces-Se~ligelzce-Evidence~-T11e plaintiff was employed in 
the defendant's knitting mill, among other things, t3  place stockings, 
after they had 1)cen dyed, into a basket or receptacle for drying, and 
which he was to r e ~ o l r e  for that purpose, a t  great speed, with power- 
driven macl~inery ; that there was an opening in this basket through 
vhich the endq or parts of the stockings would fly f-om the revolving 
basket, importing menace to the operator, and which was closed in 
more improved devices of this sort, and which, in  the present case, 
could have heen clo-erl a t  small expense without diminishing the use- 
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fulness of the basket; that while operating the machine the plaintiff's 
arm was caught by the flying ends of the stockings and thus drawn 
into the machinery and severely injured: Held, sufficient to take the 
case to the jury upon the issue of the defendant's actionable negli- 
gence in proximately causing the plaintiff's injury by its failure to  
exercise reasonable care in  the selection of the appliance with which 
the plaintiff was required to work. Lacey v. Hosiery Co., 19. 

2. Same-Rule of the Prudent Man-Appliances I inoz~n and Approned- 
Unnecessary Dangers.-The cluty of an employer to furnish a n  em- 
ployee, in the observance of ordinary care in the selection of power- 
driven appliances a t  which the employee is required to work in the 
performance of his duties, is not fully met when he furnishes like 
appliances to those known and approved and in general use in plants 
of the same character, for i t  is also required of him, under the rule 
of the prudent man, not to subject his employee to obvious and un- 
necessary dangers, which could be readily removed without destroy- 
ing or seriously impairing the efficacy of the implement, and of which 
he knew, or should have known under the circumstances, in the 
exercise of ordinary care. Ibid. 

3. Employer and Employee-Master and Sernant-Contracts-Considera- 
tion-Bonus-Supplementary Contracts.-An offer of a bonus by an 
employer to such of his employees working for wages by the week, as 
would continue to work for a designated period of months, is a s u p  
plementary contract to that by the week, and becomes binding on the 
promisor, without express agreement by the employee, when the 
latter continues to work under the inducement offered. Roberts v. 
Mills, 406. 

4. Tame-Discharge of Employee-Damages-Qt(c~??tzlm Meruit.-Where an 
employee by the week continues to work during the period for which 
his employer has offered a bonus, and is discharged without lawful 
excuse by the employer before the ending of the term, he is entitled 
to recover his weekly wage, under his contract relating thereto, to the 
time of his discharge, and upon his supplementary contract for the 
bonus to that time upon a quantum meruit, the question as  to whether 
the employer had a reasonable ground to discharge his employee 
being for the jury upon conflicting evidence. Ibid. 

5. Yame-Husband and Wife.-Where the employees of a manufacturing 
plant, working for a bonus under the promise of their employer, a re  
husband and wife, living together in the tenant house on the com- 
pany's premises, the discharge of the husband accompanied with an 
order to  leave the premises he was occupying with his wife, is a n  
implied discharge of his wife also. Ibid. 

g. S n ~ l o y e r  and Employee-Master and Servant-Carriers of Freight- 
Raikoacls-NegligenceFederal Employers' Liability Act-Automcctic 
@oupUngs-Federal Safety Appliance Act-Contributory NegZigmce- 
Assumption of Risk-Instructions.-The plaintiff was employed in 
interstate commerce as  head brakeman by the defendant railroad com- 
pany with the duty to set all through switches and to couple and 
uncouple cars, and ~ h i l e  performing this duty he was struck and 
Injured while cutting off a car coupled to the train with an improper 
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automatic coupler used in violation of the Federal statute kno~vn a s  
the "Safety Appliance Act," by his striking a car that had been 
placed on the "liouse track" under his supervision, with conflicting 
evidence a s  to whether this car had been placed in the "clear," and 
tlie conductor so informed: Hcld, in  an action brouglit under the 
Federal Employers' Liability Act, the refusal of a requested instruc- 
tion by the defendant that  the injury would be due to tlie plaintiff's 
contributory negligence if i t  was caused by the close l~rovimity of the 
car on the house track under the circumstances \\-;is not erroneous; 
and an instruction of tlie court that the defendaut would be answer- 
able if the violation of the Federal statute contributed to the injury 
was groper, both upon tlie issues of contributory negligence and 
assumption of risks. Gordou v. R. R., 541. 

7. E~r~ploycr  awl Emnplo~ee--JIuster and St:l'ua~~t-Safe dppliameu-Duty 
of Afustc~-~rdil~all!-ria il'oolx-12cusomblc Caw of Xelectio-Negli- 
ye?~ce.-The princil~le requiring an employer, in tlie exercise of rea- 
sonable care, to furnish to his employees a safe place to work, and 
provide them with implemeuts, tools, and appliances suitable to the 
work in which they are  engaged, applies to siml)le or ordinary tools 
where the defect is readily observed, and of a k i d  irnportiug menace 
of substantial injury, having due regard to the nature of the work 
and the manner of doiug it ,  and the employer should have known of 
the defect, or discovered i t  under the duty of ius?ection ordinarily 
iucumbent upon him in tools of tliis c:liaracter, and the injury com- 
l~laincd of occurred without liaviug afforded the employee an oppor- 
turiity of remedying the defect. 3lcICinncy v. A d a m ,  362. 

8. Sa??ae-E'vidorce-hho?is~iitQzirstio?~s for Jury-Trials.-The plaintiff, 
an employee of the defendant, was furnished by the defendant's fore- 
man, to trim limbs from logs, in the course of his eniployment, an axe 
wit11 a split llandle that made "a liiiiber, switchy handle," with which 
o m  could not strike true, the foreinnii telling the plaintiff duriug his 
\vorlr to be careful, that the a s c  was sllalp, and he r~ ig l l t  cut his foot, 
which a little later he did. witllont having an oppoitunity to remedy 
the defect, and caused ~ul)stantial (lan~age, the sub;ect of tllc action, 
the a s r  l~aving g1:lnced from a small dead snag on a limb 11e was 
trimming by reason of tlie limber h:mlle: IIcld, sufficient evidence of 
actionable negligence, :111d (1cft~ntl:int's motion as of  ions suit was 
properly overruled. Ibid. 

ENTRY. See Liens, 2. 

EQUITY. See Ranks ancl Ranking. 2 ; Rettertneuts, 1 ; Coutracts, 3 ; Deeds 
and Conveyances. 7. 13 ; Injunction, 2 ; 3Iortg:1ges, 1, 7 ; Trials, 1 ; Execu- 
tion, 2 ;  Corpor:~tions, 7 ; Wills, 11. 

ESTATES. See TT'illq. 4, 7, 14, 17 ; Adverse Powes.iou, 2 ; 1,imitntion of 
dctions, 11. 

Estates-T17ills-Dccrsc T c ~ m ~ l t s  in C o n t ? ~ ~ o ~ l  Dccrls (11 tl Poll? cyrr~~ces.- 
An estate derivi l  to the itep-daughter of tllc twtator "to her and to 
her children and cliiltlien's children," 11ocse4on to Iw given after the 
dea t l~  of the twtntor and 11iq nife, the te.tator a ~ ~ d  his n i fe  k i n g  
(lead. l e a ~  ine the (le\ i.ee a l i ~  e \\ it11 two living cl~iltlren \vitliout chil- 
tlreil : IIt ltl, the title to tllv r\t:lte T e.tt>tl i l l  the step daughter and her 
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two children, as  tenants in common, and the deed of the daughter and 
her husband was alone insufficient to convey a full and complete title 
to the lands. Benbury 2;. Butts, 23. 

ESTOPPEL. See Judgments, 18;  Municipal Corporations, 4. 

EVIDEKCE. See Appeal and Error, 4, 15, 18, 21, 23, 29, 32, 39, 40, 42, 45, 
54, 57; Betterments, 2 ;  Carriers, 9, 17, 18;  Contracts, 9, 11, 17, 19, 21, 
27, 36;  Deeds and Conveyances, 1, 3, 5, 7, 9 ;  Discovery, 1 ;  Employer 
and Employee, 1, 8 ;  Injunction, 1 ; Instructions, 2, 9, 10, 11, 16;  In- 
surance, 1; Mortgagei, 3 ;  Principal and Agent, 4, 6 ;  Slander, 3, 6 ;  
Trespass, 1, 3 ;  Verdict, 1 ;  Bills and Notes, 7 ;  Criminal Law, 1, 2, 5, 7, 
10, 15 ; Fraud, 1 ; Judgments, 9 ; Wills, 20 ; Pleadings, 2 ; Witnesses, 2, 
3 ; Highways, 3 ; Constitutional Law, 5 ; Assault and Battery, 1 ; Jury, 1 ; 
Statutes, 1; Attachment, 8; Homicide, 1, 2, 9, 10, 11; Courts, 6 ;  Rail- 
roads, 2 :  Trials, 2, 3 ;  Vendor and Purcha-er. 1. 2 ;  Intoxicating 
Liquors, 2, 3, 4. 5, 6, 7, 8, 10, 13, 14 ;  Rape, 1. 

1. Evidence--Nonsuit-Jfotio?zs-Statutes.-Under the provisions of C. S., 
567, the defendant, after the court has refused his motion as of non- 
iuit  upon the evidence, may except, introduce evidence, and renew 
his motion after all the evidence has been introduced; but his last 
motion only can be considered, and upon all the evidence in the case, 
and if therein the plaintiff has made out a case, the motion should be 
disallowed. Rluckmun v. Woodmen, 76. 

2. Evidence-Suflcienc?/-Appeal and Error-Actions.-The plaintiff's evi- 
dence will be taken as true in passing upon the defendant's position 
that i t  was insufficient to prore his cause of action. Harriaon 2;. 

R. R., 87. 

3. Evidence-Written  contract^-Loqt Writing-Contents-Searclt---Notice 
to Produce.-Where a party to a written duplicated contract desires 
to introduce parol evidence of its terms, on the ground that he had 
lost his own copy, and on the failure of the adverse party to produce 
the duplicate original after notice, i t  is necessary that  he shall have 
reasonably exhausted all sources of information and means of dis- 
covery of his own copy, of which the circumstances would suggest, 
and which were accessible to him; and the written notice to produce 
must also be reasonable as  to time and place. Sermons u. Allen, 127. 

4. Sanze-Wonresident Partu.-Where the adverse party, to whom notice 
to produce a written contract, the subject of the action, is to be given, 
resides a t  a different place from that of the trial, i t  is required, for 
the introduction of parol evidence of the terms of the writing, that 
such notice shall have been given him before he had left home to 
attend the trial, and notice thereof given him during the trial of the 
cause is  insufficient. Ibid. 

5. Euidence-Grapzts-Deeds and Con?;eyances-Boz~ndaries-Location of 
Lands-Substantive Fact,9--Questions for Juru-Trials.-Where, in 
an action of t re~pass ,  a surveyor has testified that he knows the 
boundaries of the land in dispute a s  described in the complaint, he 
may testify that they are within the natural boundaries set out in a 
grant from the State, upon which the plaintiff relieq, and such evi- 
dence, being of a substantive fact, is not objectionable a s  involving 
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a vital matter on which the parties were a t  issue, cr that  it  assumed 
to determine an essential element of the verdict for the jury to 
decide. Berry c. Cedar Ti'orks, 187. 

6. Evidence-Deeds and Co+~veyances-Color-Adverse Possession-Fraud. 
A deed in the chain of title of a party in an action of trespass does 
not lose its character a s  color under which sufficient adverse posses- 
sion mill ripen his title, 1)y reason of fraud in a prior grantor, the 
deed being valid until set aside by a court of equitj. Zbid. 

7. Evidence-Deeds and Conveyances-Probate-Parol 1Bvidence-Written 
Instruments.-Where the probate of a corporation's deed for land is 
in  substantial com1)liance with the statutory form, C. S., 3326, par01 
evidence is competent, in an action attacking its vdlidity, that tends 
to corroborate the recitations of the probate, and to further show 
that the president and secretary had proper autholity to act therein 
on its behalf. Bailey a. Hassell, 451. 

8. Evidence-Bzwilen of Proof--Cam-iers of Goods-Express Companies- 
Loss of Sl~ipnwnt -Trials-Appeal and E?ror.-In an action against 
an express company to recover a certain amount o i  currency alleged 
to have been stolen while in the defendant's possession under its con- 
tract of carriage, and delivered to i t  in a hag alsc containing silver 
money, sealed and de l i~ered  in the same condition to the plaintiff. 
the consignee, and opened by the plaintiff in the rtbcence of the de- 
fendant's agents or employees, when the loss was fi-st discovered, the 
burden of proof is on the plaintiff to show this fact in issue, upon the 
principle that this particular fact, necessary to be proved, m u  pecu- 
liarly within the plaintiff's knowledge, and this principle involving an 
important and indicpensable right, i t  is reversible terror for the triai 
judge t3 place the hurden of proof thereof u p m  the defendant. 
Hosiwfj Co. a. Express Co., 477. 

9. Same.-In an action against a common carrier to recover for the loss 
of or damage to a shipment of goods under a contract of carriage, thf 
plaintiff muct show the delivery to the carrier; an ~nder tak ing  on the 
carrier's part, express or implied, to transport them; a failure of the 
carrier to perform its contract or duty, i .  e., nondelivery of the goods 
or delivery in a damaged conclition; and upon the failure of the 
plaintiff to thus make out a prima facie case the carrier is not 
required to offer any evidence. Ibis. 

10. Evidence-Nonespert Testimony-Deeds nnd Convefjances-Mental Con- 
dition-Opinion-A nitness may not only testifs to the facts he 
knows concerning a grantor whose deed is being impeached for his 
mental incapacity to have made i t ,  but may also give hi i  opinion or 
belief upon the personal knowledge he has of his wnity or inqanity. 
Trust Go. I;. Gear, 612. 

11. Evidence-Soqzsuit-Ttlials.-Co??1bts 1'. Bstrcrct Co., M1. 

12. Evidence-Criminal Lazo-Prelilni?wl'y Hearir~gs-Trials-Tl'itnesses- 
Testimony as  lo Evidcnce a t  Fornwr Ilea?-ing-Commnon Law-Under 
the coinn~on-law rule. where a nitne- in a criminal action on the 
preliminary trail in a court having jurisdiction, ha< heen examined 
by the State under oath. in the presence of the dcfentlnnt, to whom 
the right to c rosce~amine  hac hcen accorded, and being hound over 
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to the Superior Court, i t  has been properly made to appear that  his 
presence had wrongfully been prevented a t  the trial by the act of 
procurement of the defendant, i t  is  competent, a t  the second trial, to 
show, by the testimony of another witness, that he was present a t  the 
preliminary trial and to his own knowledge the absent witness had 
there sworn to a certain state of facts relevant to the inquiry. 8. v. 
Naynard, 653. 

13. Sap~~e-Ste~tograpl~er's ;Votes.--In the above case the stenographer's 
transcribed notes, taken a t  the preliminary trial of a criminal action, 
are  competent evidence on the second hearing of what a witness had 
testified on the former one, when the stenographer, as  a witness, has 
testified that his notes are substantially correct; and they come within 
the common-law rule as  to the admissibility of evidence of this 
character. Ibid. 

14. Same-Co~~stitutiolzal Law-Riglit of Accused.-The common-law rule 
of evidence, allowing upon the second trial of a criminal action, testi- 
mony of a witness of the evidence given by a witness on the pre- 
liminary trial, under the conditions specified, does not deprive the 
defendant of his constitutional right to confront his accuser and hie 
witnesses, Const., Art. I ,  see. 11, this right having already been 
accorded him on the preliminary hearing. Ibid. 

15. Evideizce-Criminal Law-Cotmnofzrlaw RuZe.PreZimi?zary IZeal-inys- 
Statutes.-Our various statutes relating to the introduction of testi- 
mony a t  the second trial of evidence introduced in the preliminary 
hearing of a criminsl action does not affect the common-law rule, but 
i t  is an extension of its principle, making i t  only necessary when the 
statutory provisions as  to the making of the written record, its cor- 
rection, signature by the witness, etc., have been complied with, to 
sufficiently identify the record for its admission as evidence upon the 
second trial. C. S., 4560, 4563, 4572. Ibid. 

16. Evidmce-Criminal Law-Preliminary Heafings-T&als-Proouri?b~ 
Absence of Witness-Questio?~ for Court-Questims for Jury.-The 
findings of the trial judge, in his sound discretion, and upon sufficient 
evidence, that the defendant had wrongfully procured the absence of 
a witness a t  the second hearing, whose evidence on the preliminary 
hearing was permitted to be testified to by another witness is  con- 
clusive of this question on appeal, when this discretion has not been 
abused by h im;  and a requested instruction that makes this finding a 
question for the jury, is  properly refused. Ibid. 

EXECUTORY CONTRACTS. See Contracts, 28. 

EXAMINATION. See Discovery, 1 ; Judgments, 8. 

EXCEPTIONS. See Appeal and Error, 36. 

EXCESSIVE DAMAGES. See Appeal and Error, 46. 

EXECUTION. See Judgments, 13 ; Principal and Surety, 1 ; Courts, 8 ; Appeal 
and Error, 38. 

1. Ececution-Choses in Action-Common Law--Rtatutes.-At common 
law, choses in action were not subject to seizure and sale under Anal 



process of execution, and  except and to the extent tlie same h a r e  been 
modified or  cliangeil hy statute,  this rule still prevails. Grocery Co. v. 
Sezrmatt. 370. 

2. Snntc-Eqt~it y-Fi. Fa.-Supplementct1 Proceedings.- Except i n  case of 
a t tac l~ment  proceedings, whereill provision is  made for  exceptional 
ant1 urgent caieb, chosrs in action can only be made available to the  
creditor 1)s c i \ i l  action in t h r  nature  of a n  equitablrb fi. fa.. or by the 
*tntutory method of cupplemental proceedings, both clf wliicli methods, 
In tlii. jurirtliction and in proper instances, a r e  ctill open to claimants. 
Ibid. 

3. Same-Segotiuble I?~stru))ze?its--5otes--Banlis antl Bawkimg-Collat- 
crals-Set-off.-In proceedings suplrlemental to execution, notes owned 
antl held 1)s the judgment debtor, or  hypothecated aqi collateral to his 
o\\n note. made to a bank, a re  choses in  action, and the bank may 
apply them to the payment of i t s  own claims against  t he  judgment 
tlel)tor, i n  accordance nit11 tlie terms of hypothecation, when the same 
have matured, and when not matured, and i t  has  a n  equitable right 
of wt-off when the debtor i s  i~ isol rent ,  to the extent necessary t o  
1motec.t i t s  own interest, and,  also, t h e  right of application according 
to any contract i t  map hold ~r l i ich  cpecifically affects the  property. 
Ibid. 

4. Pnvtc-Sotice.--\ judgment creditor, in pursuing the  remedy allowed 
by our stntutec in supplemerital proceedingc, C. S., 711 et scq., acquires 
no lien upon tlie chosei i n  action of the judgment debtor held by a 
hnnli a i  collateral by the  isiuance of notice, this being sho\vn by 
1)eruqal of section 714, providing for a r r m t  and bond, on proper affi- 
davit ,  etc. ; section 717, for an  order of the  judge, n i thou t  arrest ,  for  
bidding the transfer of the judgment tlehtor's property, etc. ; section 
-.,o 
1-.,, for the altpointment of a receiver, etc. Ibid. 

5. Sn~~te-Depostts.-A bank may apply the  depoiit? of i t3  customer to t h e  
payment of hi? note a f t e r  maturity,  by way of set-off, unlcss some 
other creditor lins in tlie meantime acquired a supe~.ior right thereto 
in iomr  n ay recoenizetl by the law : and a mere notice to the bank in 
1)roceedings s n p p l e n ~ ~ n t a l  to execution is  insufficient to deprive the 
hank of this right. Ibid. 

6. Gntttc-Le2.y-TV11rie i t  has  heen determined in proceeilingi: supple- 
mental to e ~ e c u t i o n  that there  a r e  certain notes nlatle payable to t h e  
jutlsment debtor, some of wliicll he has  l i~pothecated nit11 a bank 
a i  col la tc~xl  to his o n n  notes given tlwreto, a levy of the  cheriff, by 
\ i r tnc  of tlie n r i t  therein, requiring that  the  bank tu rn  over and 
delirer to him all such of the collatemls a s  mag he sufficient to 
wt icfp  tlie juilgnirnt in a certain amount, is  inolreriltire and ineffec- 
tual Ihirl. 

EXECUTORS .\SD .iDMINISTRATORS. See Limitation of .\ctions, 1 ,  11. 

EXENPTIOSS.  See ('on~.titntional L a r .  12. 

EXPRESS ('OJIl',\XIES. Set, ( ' a r r i en ,  20 ; Evidence, 8. 

FACTS. See Princ.il)al and Agent. 2. 
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FALSE REPRESEPI'TATIONS. See Insurance, 3. 

FEDERAL COURTS. See Carriers, 17;  Courts, 11; Intoxicating Liquor, 9. 

FEDERAL EMPLOYERS' LIABILITY ACT. See Employer and Employee, 6 ;  
Appeal and Error, 36;  Damages, 4. 

FEDERAL SAFETY APPLIANCE ACT. See Employer and Employee, 6. 

FEDERAL STATUTES. See Principal and Sureties, 2 ; Courts. 8 ;  Carriers, 
11 ; Appeal and Error, 36. 

FEES. See Actions, 1. 

FERTILIZERS. See Constitutional Lam, 5 ; Statutes, 1. 

FI .  FA. See Executions, 2. 

FINAL JUDGMENTS. See Injunctions, 4 ;  Courts, 7. 

FINDINGS. See Reference, 1; Witnesses. 2 ;  Appeal and Error, 29; Roads 
and Highwayr, 4 ;  Municipal Corporations, 3. 

FISH. See Easements, 1. 

FOOD. See Contracts, 6. 

FORECLOSURE. See Judgments, 8. 

FORFEITURE. See Intoxicating Liquors, 1. 

FRAUD. See Bills and Notes, 1, 2 ;  Contracts, 2, 3, 4, 5 ,  7 ;  Deeds and Con- 
veyances, 7 ; Instructions, 2 ; Insurance, 3 ; Limitation of Actions, 1 ; 
Wills, 3 ;  Evidence, 6 ;  Pleadings, 2 ; Vendor and Purchaser, 1 : Appeal 
and Error, 32. 

1. Fraud-Corporntio?~s-Oficers-Directors-El;idence-Ve7dicts-Trials. 
Evidence that the directors of the defendant corporation sent an agent 
to the plaintiff and secured a loan of money she had received upon 
an insurance policy on the life of her husband ; that the plaintiff 
was inexperienced in business affairs and relied upon the assurance 
of the representative that the loan would be amply secured, and the 
directors individually liable therefor; that theretofore the banks had 
lent the corporation money upon its note with the individual endorse- 
ments of the directors, but a t  this time had refused to further do so, 
and that the money obtained from the plaintiff was. upon the unen- 
dorsed and unsecured note of the corporation. which mas soon there- 
after thrown into the hands of a receiver and its assets bought in by 
the directors at  a small per cent of its true raliiation, is sufficient to 
sustain a verdict of the jury finding fraud on the part of the indi- 
vidual directors, defendants in the action, and a judgment that the 
plaintiff recover of them in her action. Harper v. Nupplu Co., 204. 

HABEAS CORPUS. See Appeal and Error, 17 ;  Constitutional Law, 4 ;  
Divorce. 1. 
Habeas Covpus-Appeal nnd Error-Certiorari-An appeal to the Su- 

preme Court will not lie from the denial of a petition in habeas 
corpus proceedings, such as  n-ere taken in this case, the remedy being 
by application to this Court for a writ of certiovari. 8. 1;. Vickers, 677. 
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HARMLESS ERROR. See Contracts, 1, 4 ;  Intoxicating Liquor, 7. 

HEALTH. See Insurance, 9. 

HEARINGS. See Injunctions, 4 ;  Evidence, 12. 

HEARSAY EVIDEKCE. See Deeds and Conveyances, 4 ;  Verdict, 1 ;  Intosi- 
eating Liquors, 6, 10;  Witnesses, 3. 

HEIRS. See Mortgages, 2 ; Rule in Shelley's Case, 4 ;  Railroads, 1; Wills, 
4, 6. 

HIGHWAYS. See Roads and Highnays ; Injunction, 1 ; Apg?al and Error, 33 ; 
Asbault and Battery, 1. 

1. Highways-County Co?~lmissione?.s-Notice to Otol~cv-Primcipal and 
rlym~t-Roads.-One who 11as an agent present before the board of 
county commissioners lesisting the relocation of E county higliway 
dpon his lands has notice, implied from the agency, of the action of 
the board in taking his additional lands in deterniining the matter 
contrary to his contentions. Cotton Uills v. Cornrc., 227. 

2. Hiyltzcays-County Co?nmi~.sio?~ers-Discretionary Potters.-The judg- 
ment of tlle county commissioners in taking the land of one adjoining 
ovner in preference to that of another in relocating and widening 
a highnay will not be reviened by the courts, unless bad faith or 
manifest abuse of discretion has been established, or it  is clearly 
made to appear that the commissioners have acted in the promotion 
of some peruonal or private end, and not in the interest of the public. 
IOid. 

3. gan~e-Injunctio?~-E'~ide?~ce.-\There tlle plaintiff seeks injunctive 
relief against the commis~ioner~  of the county for taking additional 
land from him in tlle location of a public highway, and alleges that  
the commissioners have acted solely in  the interest of an adjoining 
owner, which the commissioners deny, and there is no evidence to 
support thr plaintiff's allegation, it  is insufficient in impeachment of 
the action of the board, and a permanent injunction should be denied. 
Ibid. 

4. Rat?te-Contracts.-TV11ere the board of county cominissioners, acting 
within their sound discretion and for the public .nterest, h a \ e  de- 
termined upon widening a public highway, in its rc,location, so a s  to 
take in a n  additional width of the plaintiff's land, injunctive relief 
will not be granted the plaintiff upon the ground tl a t  i t  had entered 
on a contract with the commissioners, upon a consideration that the 
road should be located a t  a certain place when there is  nothing in the 
contract to sustain such contentions, or to limit the powers of the 
board accordingly. Ibid. 

5. Same-Surz-eyor-Principal and Agent.-The county engineer has no 
implied authority from the board of county commissioners, by virtue 
of his position, to bind it  in the exercise of its reaionable discretion 
as  to relocation or widening a county highway. Itlid. 

HOMESTEAD. See Judgments. 20. 

HOMICIDE. See Appeal and Error, 51;  Criminal Law, 1 2 ;  Instructions, 16. 
1. Homicide-Murder-Justificatio?z-Evidmtce-Burden of Proof-Nm- 

suit.-Where the killing of a human being by the use of a deadlr 
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weapon is shown, the jury will be justified in rendering a verdict of 
murder in the second degree, a t  least, and the burden of proof being 
upon the prisoner to show matters in mitigation or to justify the jury 
in rendering a verdict in a less degree, or of acquittal, as  they may be 
satisfied upon the evidence; a motion for a judgment as  of nonsuit 
thereon cannot be sustained. 8. v. Jolinson, 637. 

2. Homiicide-Vurder-Justifr~ation-E~~~lence-Ieusonuble d'pprehension 
--&uestio?zs for Jury-Trials.-Where there is  evidence in justifica- 
tion, on the trial of a homicide, that the prisoner was without fault in 
bringing about the fight that resulted in the death, had fought un- 
willingly, and had committed the act with a deadly weapon while 
being attacked with one by the deceased, with murderous intent, i t  is  
not required that the prisoner show that it  was actually necessary for 
him to have taken the deceased's life in  order to preserve his own, 
hut only whether in the judgment of the jury upon the evidence he 
had reasonable grounds to believe that it  was necessary to do so 
under the circumstances. Ibid. 

3. Homicide-Vurder-Justificc1tioniAIurderous Intent.-Where justifica- 
tion is  set up as a defense on a trial for murder, and i t  is proved 
by the prisoner that the deceased had attacked him with murderous 
intent, and that he had killed deceased without fault on his part, the 
prisoner was under no obligation to fly, but could stand his ground and 
kill his adversary, if need be. The distinction between assaults with 
and without felonious intent shown by WALKER, J. Ibid. 

4. Homicide-Denfen,ye-Insnlzitg-Appeal a~zd Error.-Upon this trial for 
homicide : Held. the verdict of the jury finding adversely to the de- 
fendant's plea of insanity will not be disturbed, on appeal. S. v. 
Terru, 173 N. C., 761. S, a. Can~pbell, 765. 

5. Homicide-Murder-Premeditation - I~~s t ruc t ions  - Prejudice-Appeal 
and Error.-Where, upon the trial of a homicide, there is evidence 
tending to convict the prisoner of murder in the first degree and of 
the less degrees of the crime, and that also would sustain his plea of 
%elf-defense, an instruction that if the prisoner. a t  the time, had a 
spite, or fancied wrong, against the deceased, i t  would constitute 
murder in the first degree, is rerersibie error in leaving out an essen- 
tial principle of law, that though the prisoner may have had such 
spite or fancied wrong, premeditation or deliberation was yet neces- 
sary to constitute murder in the first degree. S. v. Bush, 778. 

6. Homicide-Xuriler - Self-defense - Justification-Znstructims-Preju- 
dice-Questions for Jury-Trials-A~ppeal and Error.-A person is 
justified in killing another when the act is committed under circum- 
stances that would justify a man of ordinary firmness in reasonably 
believing that  i t  was necessary to sare  his own life, or to sare him- 
self from serious bodily harm, this being for the jury to determine 
from the evidence and the facts and circumstances as  they appeared 
to him a t  the time, and an instruction that  requires the defendant to 
shorn, an actual necessity for the killing is reversible error. Ibid. 

7. Same - Manslaughter - Conflicting Instructions-New Trials.-Where, 
upon the trial for a homicide, the judge has deprived the prisoner of a 
charge of an essential principle in the definition of manslaughter by 
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his erroneous instruction as  to the principle that would constitute 
murder, and the pri-oner has been convicted of murder, the error will 
not be held as  cured by a correct charge upon the same principle 
appearing elsewhere in his charge, the assumption on appeal being 
that  the jury was influenctld by the erroneous c h ~ r g e ,  and a new 
trial will be ordered. /hid. 

8. H o m i c i d e - L ~ f c ~ n s l a ~ c r / h t ~ r - I ~ ~ s t r u e t i o ~ p p e a l  and Error. 
Where. upnn a trial for a homicide, the trial judge has omitted to 
charge upon the defense of manslaughter separa te l~ ,  where there was 
evidence of i t ,  and ha? incorrectly charged the j u r ~  upon the degrees 
of murder, as to what constituted manqlaughter, of which there was 
evidence, i t  constituteq reversihle error. Ibid. 

9. Homicide-Evid~nce-Re~)z~tutio?~-Cl~a?~(~eter of llececfscd-Appeal and 
Error.-The evidence upnn the material and determinat i~e facts in 
this trial of a homicide tended to show no self-defense or excuse: 
Held, the trial judg? properly excluded the answer., to questionc, on 
defendant's cross-emmination of the State's witneqc for the purpose 
of showing the general reputation of the deceased for shooting and 
cutting men when lie was under the influence of whiskey, or his 
general reputation for gambling, or his reputation for carrying a 
pistol. under the authority of S. v. Canup. 180 K. C.. 739. 8. .c. Bal& 
win, 789. 

10 Hornicide-Se7f-dcfe?~8c-E~~i~Ie?tcc-dppc~~l and Error.-An exception 
is untenable, upnn the trial for a homicide, that th?  judge failed to 
charge the jury upon the principles of self-defense. when i t  appears 
that the prisoner entered willingly and nggresqively into the fight 
that resulted in the death, and thus continued therein until he had 
killed the deceased, under the decision in the cace of R. v. Evan8, 177 
N. C. ,  B C i ,  and other cases, also cited in the opinim of the Court. 
l b i d .  

11 Homicide - A&fnns7aur/htcr - Evidcnce - Verdict-Spprnl a21d Error.- 
Where. upon the trial for homicide, i t  appears that the prisoner pro- 
voked a fight with the deceased, entwed millinglg, and continued 
nnlawfnlly therein, if the death had not resulted t h ~  prisoner would 
have heen guilty of a miqdemeanor. and, where death has resulted, a. 
rerdict convicting him of manslaughter will not he disturbed. Ibid. 

HUSBAKD AND WIFE. See Trusts, 2 ;  Divorce. 1 ; Employcbr and Employee, 
5 ; Willq. 12  : Statnteq. 11. 

INCRIRIINATIOK. See Intoxicating Liquors, 13. 

INDEMNITY. See Criminal Law, 15; Insurance, 6, 9. 

INDICTMENT. See Constitutional Law, 21 ; Criminal Law, 8 ; Intoxicating 
Liquors. 4 

Indietmmt-Xotion to QuasbJurors-Selectio~Qualification-Statutes, 
Director?/-Grand Jury.-The board of county commissioners, in draw- 
ing the names for the grand jury, placc'd the scrolls r i t h  the names 
of the qualified jurors separately in envelopes, as  lo each precinct, 
with the name of the precinct marked on each envelope, and pro- 
ceeded to draw the jurors apportioned to each precincl from the scrolls 
of names of the jurors therefrom, placed in box No. 1, and drawn by 
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a child under ten years of age, with the purpose and effect of thus 
drawing from each and every of the precincts of the county its pro- 
portionate number of qualified jurors. In  other respects the direc- 
tions of the statute, C. S., 2212, 2213, 2214, mere complied with, and 
this having been done in good faith, and without the opportunity for 
fraud : Held, these statutes being directory upon the matter excepted 
to, except as  to the qualification required of jurors, the irregularity 
complained of did not invalidate the indictment of the defendant in 
this case, and his motion to quash it  for irregularity was properly 
denied. The importance of conforming to the directory provisions of 
these statutes emphasized by WALKER, J. R. v. Hallnrd, 667. 

IMPEACHMENT. See Verdict, 1. 

INJUNCTION. See Appeal and Error, 4, 33; Mortgages, 6 ;  Highways, 3 ;  
Judgments, 18 ; School Districts, 8 ; Schools, 5 ; Usury, 1. 

1. Injqcnction-Evidence-Highways-Discretion of Commissioners.-The 
exerciqe of a sound discretion by a county highway commission is a 
legislative power delegated to it ,  with which the courts will not inter- 
fere by injunction or otherwise upon the mere allegation that the 
commissioners were acting for the private benefit of some of them, 
and not in the public interest, without evidence or proof thereof. 
Peters v. Highway Commission, 30. 

2. Injunctiolz-Egzrity-Incomlpleted Ground Shown for Relief.--Where a 
sale under the power of a first mortgage or deed of trust is sought to 
be enjoined by the first mortgagor upon the ground that the first mort- 
gagee had agreed to hid in the land to be sold by his trustee, then 
lease it  for a year to the fecond mortgagor, a purchaser from the first 
mortgagor, and give the first mortgagor a certain option of purchaqe, 
etc. : Ileld, the carrying out of the alleged plan necessitates the sale 
by the trustee in the first mortgage which is sought to be enjoined in 
the instant suit, and there being no present equity of the plaintiff 
shown in accordance with the contract he has set out, i t  was error 
to continue the preliminary restraining order to the final hearing. 
Grantham v. Sloan, 146. 

3. Z n j u n t - a t o n - c i s  Accomplisheh-Statutes-Remedy of Tnr- 
paver.-Injunctive relief is not available to the taxpayers of a county, 
where a tax levy for school purpoqes has been made, when i t  appears 
that under the levy complained of the moneys have been raised and 
distributed to the hranches of government entitled thereto, some of 
which a re  not parties to this suit. Semble, the only remedy for the 
injured taxpayers is to pay the illegal tax under protest and sue to 
recover the same. as  prorided by statute. C. S., 7979. Galloway v. 
Board of Education, 245. 

4. I n j u n c t i m c T a r n t i m  - School Di8tricta - Final Judqment-Hearing- 
Trials.--On this appeal : Held. the trial judge properly dissolved a 
temporary order restraining the county hoard of education from 
levying a special tax for school purposes pursuant to an election held 
upon the question in the district; hut erred in adjudging that the 
defendants "go without day," such heing permissible only when the 
facts are  fixed and established a t  the final hearing. Davenport v. 
Board o? Education, 183 N. C., 570. Owen v. Board of Educaticm. 267. 
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5. Injunction-Issues 07 Pact-Bills and Notes-Acceptaace for  Cash-In- 

nocmt Ilolder-Due Course-Questions for Jury-Z1riaLs.-Plaintiffs 
executed notes for the purchase of certain patent rights to I., and 
afterwards they mutually agreed to cancel them, but I. had hypothe- 
cated them with the defendant, and there mas confl cting evidence in 
the plaintiff's application for an injunction, whether the defendant 
was to return the notes to I., if not accepted a s  a cash credit on the 
debt owed i t  by I., which had not been done, or whether the defend- 
ant  was a holder for value without notice of the plaintiff's equity: 
Held, the preliminary restraining order obtained in the suit should 
have been continued to the final hearing for the determination of the 
jury of the fact a t  issue. Glover v. Guano Co., 621 

6. Injunction-Mortgages-Sales-Deed i n  Trust-Parties.-It appears in 
this case that plaintiff had mortgaged his land to secure balance of 
purchase money by deed of trust to the defendant and her trustee, 
and the controversy depends upon whether the defendant had agreed 
to cancel the truqt deed and the notes i t  secured in consideration of 
the payments she had already received, with evidence that a par t  of 
one of the notes had been purchased by a stranger to the transaction: 
Held, the sale under the power contained in the trust deed should be 
enjoined until the final hearing, and that the part p ~ r c h a s e r  of one of 
said notes be made a party. Byrd v. flicks, 628. 

INSANITY. See Homicide, 4. 

INSTRUCTIONS. See Appeal and Error, 2, 3 ,  5, 7 ,  9, 13, 23, 32, 36, 41, 
45, 51, 53, 54; Carriers, 2 ;  Railroads, 5 ;  Contracts, 14 ; Deeds and Con- 
~eyanceq, 6 ;  Bills and Notes, 5 ;  Judgments, 6 ;  Negligence, 3, 7 ;  Attach- 
ment. 8 ;  Employer and Employee, 6 ;  Criminal Lam, 3 2 ;  Ejectment, 1 ;  
Homicide, 5, 6, 7, 8 ;  Intoxicating Liquors, 2, 7. 

1. I??structions- Statutes-Empression. of Opinion of Judge-Prejudice- 
Racial Distinctio?zs.-\There the presiding judge instructs the jury, 
~ h o  are  all white men, of their duty to give exact .justice between a 
colored plaintiff and a white defendant, without considering the color 
line, hut specifically and clearly disclaims any opinion of his own 
upon the facts in evidence, it  is not objectionable, as  an expression of 
an opinion by the judge, forbidden by the statute. Wilson v. Bewing 
Machine Co., 41. 

2. Instructions-Fraud-Issues-Euidence--Appeal and Error.-It i s  not 
required of the judge to charge the jury of the full definitions of 
fraud upon which equity will set aside a deed, t l  e subject of the 
sction, if he instructs them correctly and clearly upon such of the 
principles as  are  applicable to the iqsue under the relevant evidence 
in the case, and the general charge, a s  so given, i s  within the intent 
and meaning of C. S., 564. TVilliam v. Hedgapeth, 114. 

3. Instructions-Pmgers for  Instruction-Requests for Instructions- 
Gmeral Charge-Appeal and Error.-n7here the general charge of the 
court to the jury covers every correct principle applying under the 
evidence in the case, and of the special prayers, i t  is  not objectionable 
that the court refused to correct special requests for instructions in  
the language offered by the appellant. Zbid. 
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INSTRUCTIONS--Comtinued. 
4. Irtstructims-Adverse Postsession-Deeds and Cowveyances-Color- 

Bounda~ies-Appeal and Error.-Where a party to an action of tres- 
pass claims title under color by adverse possession, a requested 
prarer  for instruction that disregards the essential element of posses- 
sion up to known and visible lines and boundaries is properly refused. 
Berry 9. Cedar Works, 187. 

5. I~cstvuctions-Prejudicial Onvissiom-Appeal and Error-Statutes.- 
Where the effect of a charge of the court to the jury is to eliminate 
from the case an instruction upon a principle of law arising from the 
evidence, so necessary that i ts  omission would necessarily and sub- 
stantially prejudice one of the parties, in the consideration of the 
eridence by the jury, i t  will be held for reversible error, notwith- 
standing the party so prejudiced has not tendered a prayer for instruc- 
tion covering the omission of which lie complains. C .  S., 564. Bozuen 
c. Schnibben, 248. 

6. Same-Prauer for Iizstrz~ctio?z.-JThere a statute appertaiuing to the 
matters in controversy provides that certain acts of omission or 
commission shall or shall not constitute negligence, i t  is incumbent 
on the trial judge, in his charge to the jury, to apply to the various 
asl~ects of the statute such principles of the law of negligence a s  may 
arise under the evidence in the case. Ibid. 

7. Same-Negliqence-AutomobilesS-An instruction in an action to recover 
damages for the alleged negligence of the defendant in running upon 
and killing the plaintiff's intestate while a pedestrian ulmn the high- 
way that fails to charge specifically as to the speed, the lookout, the 
signal or control of the machine, or the other requirements of the 
driver of the automobile prescribed by the statutes, C. S., 2116, 2118, 
and arising from the evidence in the case, is not cured by a general 
charge upon the rule of the prudent man, as  to speed, or lookout, or 
the management of the ca r ;  and the omissions to charge specifically 
upon the statutory obligations if reversible error, without the tender 
of a prayer for more specific instructions by the plaintiff. Ibid. 

8. Tnstructimzs-Damages-Punilive Damaqes-Appeal and Error-Preju- 
dice.-There was evidence on the trial tending to show, in plaintiff's 
behalf, that the defendant railroad company's agent a t  its station 
assaulted the plaintiff without prorocation, while he was on the de- 
fendant's depot premiqes to purchase a ticket as  a passenger on its 
t ra in:  and, in defendant's behalf, that the plaintiff was there a s  a n  
idler and loafer, making himself a general nuisance, and grossly 
insulted the defendant's aqent, upon being ordered from the premises, 
in a manner well calculated to proroke the assault complained o f ;  
Held, a charge to the jury that  they might award punitive damages 
in their discretion is reversible error, without the further instruction 
upon the conflicting evidence on the principle that such are allowable 
only in  instancts of malice, gross negligence, or other cause of aggra- 
vation in the act which caused the injury. Ham zr. R. R., 322. 

9. 1n.structions-Evidence-Issues--Verdict Directinq.-Requested prayers 
for instruction that  the jury find the issues of negligence, contribu- 
tory negligence, and assumption of risk in defendant's favor, "if 
they should And the facts from all the evidence considered in the 
light most favorable to the plaintiff," are properly refused, if the 
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evidence on the issues is conflicting and sufficient to sustain verdicts 
in plaintiff's favor, in his action to recover damages for the wrongful 
killing of his intestate. Springs v. Power Co., 425. 

Instructions-Tm'als - Stenographer's Xotes - Evidewe-Appeal and 
Error.-It is  not error for the judge to permit a palt of the evidence 
transcribed by the official stenographer to be read to the jury a t  
the request of the jurors upon their returning to the court from their 
deliberation of the case submitted to them, under iiistruction that  i t  
was only for the purpose of refreshing their minds, and objection that 
the correfponding evidence for the adverse party had not been read, 
is untenable, especially when liiq counsel were prewnt and remained 
silent a t  the time. S. v. Dill, 645. 

Inst~~icctio?t-E.tr'd~ttce-C1'edibilit~/-Kape.-In an action for rape, a 
charge of the court that the delay of thv prosecutrix in making known 
the offense docs not necessarily discredit her testimony is not reversi- 
ble error when, construed with the charge as a wliol~?, i t  appears that  
the judge had properly instructed the jury as  to t le effect of such 
delay upon the credibility of her testimony. Ibid. 

#ante-lppcnl and Cwo?.-Xcrpests for I?%strz~ction--Pra1je1-~ for In- 
st~~~tctio~i.-JTllere there is eritlence that the prosecutris in an action 
for rnpe did not make known the offense for several days thereafter, 
and has testified that it  was in fear of her assailant, e tc .  an instruc- 
tion that upon tlie credibility of her evidence the jury should consider 
her enrironment, etc., and ascertain from the evidcnce whether her 
conduct n a s  attributable to her temperament or some other cause, is 
not o1)jectional)le as eml~hasizing tlie State's contention when it  ap- 
penrs from the charge that the prisoner clearly received the benefit 
of lliq defense tlwreto, and (lid not ask for a more definite statement of 
his contention. Ibid. 

Instrzictio,~s-C~.inlinal Lau-Reasonable Doubt-Appeal and Error.- 
I t  is not reverbible error for the trial judge, in his instructions in a 
criminal action, to charge the jury, in s t w l a l  parts t lereof, to convict 
the defendant if certain phases of the evidence satisfies them a s  to 
certain facts, leaving ont tlie requirement of the State's showing guilt 
beyond a reasonnhle doubt, when con-truing the charge as  a con- 
nected wllole i t  appears that he has clearly and unmistakably charged 
them elsewhere that the State must satisfy them of the defendant's 
guilt beyond a reasonable doubt, and upon its failure to have done so, 
to give the defendant the benefit thereof and acquit h ~ m .  S. v, School- 
field, 721. 

Instructiom-Expression of Court's Opinion-Statutes-&pea2 and 
En-or-Intoxicating Liguors-Spirituous Liquors.---Where the de- 
fendant, on trial for violating om' prohibition laws, has not admitted 
his guilt, and the trial judge, in his charge to the jury, has assumed 
that he was guilty upon the evidence of a State's witness, i t  is a n  
expression by the judge of his opinion whether a fa($ has been fully 
or sufficiently proven, and constitutes reversible error. C. S., 564. 
S. v. S~parks, 745. 

Name-Where the verdict of the jury has acquittel the defendant 
indicted for violating our prohibition laws under the c w n t  charging an 
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unlawful sale of intoxicating liquors, but has convicted him of hav- 
ing the unlawful possession of the liquor for the purpose of sale, an 
expression of his opinion by the trial judge upon the evidence that the 
defendant had made the unlawful sale, applies also to the count 
charging that  he had the unlawful possession for the purposes of sale, 
and constitutes reversible error. Ibid. 

16. Instructions -Evidence - Crimni?~aZ Law - Homicide - Murder -Man- 
slaughter.-Where the defendant is  being tried for homicide and the 
State has introduced evidence of his admission of the crime and cir- 
cumstantial evidence tending to show his guilt, a defense solely upon 
the ground that the deceased was killed by an accident to herself 
wherein the defendant was not a t  all involved, does not present any 
evidence coming within the definition of manslaughter, and the trial 
judge commits no error in refusing to charge the law relating thereto. 
S. G. M~riclc, 171 N. C., 791, cited and distinguished. S. v. Wingler, 
747. 

17. Instrz~ctiotzs-Cotztentions-Aplpeal and Error-Objections and Excep- 
tions.--Where a party objects to the statement of the judge of his 
contentions as  being incorrect, lie must do so in time to afford the 
judge a fair opportunity to correct it, and an exception after verdict is 
too late to be considered on appeal. S. v. Baldwin, 789. 

18. Instructions-Requests for Special I t~s truct io~zs-Get~e~~al  Charge-Sp- 
peal awl Error.-The refusal of the judge to give special requests for 
instruction is not erroneous when it appears that he has substantially 
done so in his own language in the general charge to the jury. Ibid. 

INSURANCE. 
1. Insurance-Bene~olent Societies-Evidence-Prima Facie Case-Non- 

suit.-In the widow's action to recover upon a life insurance policy 
under which she is a beneficiary, evidence that the insured had died, 
and that she was the widow named in the policy, which she intro- 
duced in evidence, makes out a prima facie case, and defendant's 
motion to nonsuit should be overruled. Blackman v. Woodmen, 75. 

2. Same-Rules of Benevolent Societies.-The production by the bene- 
ficiary of a life insurance policy, the subject of the action, is pripna 
facie evidence of its delivery to the insured; and on its face prima 
facie proof that the insured was inducted into the order, as  therein 
recited, requiring of the defendant proof to the contrary, and a motion 
as  of nonsuit is properly disallowed. Ibid. 

3. Same-False Representations-Fraud.-Upon the defendant's motion to 
nonsuit the beneficiary in an action to recover upon the certificate of 
a life insurance order, wherein the plaintiff has made out a prima 
facie case, the burden is on the defendant to show that the insured 
had made false representations that  would avoid its liability, when 
relied on, and a motion as  of nonwit i s  properly disallowed. Ibid. 

4. Insurance, Life - Contracts - Policies -Provisions - Time of Action 
Agreed Upon-Limitation of Actions-Disabilities.-Provisions in  a 
policy of life insurance requiring that no suit shall be commenced 
thereon within ninety days from the receipt of the proof of death 
of the insured, by the insurer, or not more than a year thereafter, are  
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valid and binding as  a definite time fixed and agreed upon by the 
parties to the contract, and not to be regarded as  a ,statute of limita- 
tion which is stayed in its operation by the minority of the party;  
and a failure to comply with these contractual restrictions will work 
a forfeiture of the right of the beneficiary to recorer upon the con- 
tract made for him by the parties. Beard v. Sovere;g,b Lodge, 1.34. 

5. Insurance, Lifc-Cot~tracts-Po1ic~es-~1gl-ec~~tents-~~o~~d~~tio~~~-Com 
mencement of Sctiol~s-Statutes--Presumptio?zs of Death-The pro- 
risions of our statute raising the presumption of the death of the 
person, after a period of seven years, etc., cannot be s u c c c s ~ f u l l ~  
shonn as  a compliance with the terms of a life insurance policy, 
requiring that proof of death of the insured should be furnished the 
insurer nithin a year, etc., and made a requisite as  to the time within 
which suit shall be commenced, whether the presumption of death is 
considered as  of the commencement of the absence oj the insured, the 
end of the period of seven years, or a t  some intermediate period, when 
it  appears that the action has been commenced more than a gear 
after allowing the full statutory period of seven yezrs. Ibid. 

6. Inlzsztmncc-tlccide?~t-Indemnitu-Risks Covered.-A ?olicy indemnify- 
ing the owner against loss on account of injuries received by a work- 
man while engaged in the erection of a building covers only accidents 
occurring in the work dercribed, and cannot be cons rued to apply to 
those incurred in the ~ r o c e s s  but not described in the application, or 
within the terms of the policy; and an injury to a workman caused 
by the tearing down of a dividing wall between an old building and ar. 
addition thereto, the latter only being the one covered by the policy, 
does not come within the terms of the policy expresqly excluding 
injuries received in wreckage. Byrd 1.. Ins. Co., 22 L. 

7. Insrcl-ance. Fire-  Antomabiles - Dealers - Possessiol~Principal  anu 
Agent.-An open clealrr's pdicy, insuring automobile; the insured has 
for vale aqainst loss by fire. etc.. from the time r-uch automobile= 
"become the property of the assured, and continues I unless canceled) 
until said property is delirered to the purchaser, or until the same 
otherwiue paqses out of the possession of the aswred," does not 
include within its intent and meaning an automobile that had beer, 
stolen and dwtroyed by fire when in the possession of the thief, but 
only those nhen so destroyed while in the possession of the assured, 
or Tome of his employers or agents 11nvlng contrcl thereof in the 
prosecution of the business of the assured. William., v. Ins. CO., 268. 

8. Same-Larcen?/.-A policy against the dealer's loss of automohilcs ha 
fire, while in his possession, etc.. does not include within its protectire 
termv a stolen antomohile which was deitroyed while in the possession 
of the tiuef, the essential feature of larceny being a felonious: trensfer 
of possewion. and contradictory to the intent and meaning of the 
terms of policy contract. Ibid. 

9. I~ssuran~e-Indemnit?/-~lccident-Healtl~-Contaets.--Tlere the in- 
sured is indemnified under his policy for disability by injury or sick- 
neqs for more than thirty days, upon report of his attending physician 
of his condition every thirty dayr, he must show that he has complied 
with the terms of the policy requiring the physician's continued 
report; and where he has introduced evidence tend ng only to show 
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that the first or preliminary report had been so made, he may not 
recover an amount that will extend beyond the thirty days period. 
Semble, the issue submitted was insufficient to sustain a verdict for 
the full period of disability. Morton, u. Ins. Co., 619. 

INTENT. See Contracts, 2 ;  Rule in Shelley's Case, 4 ;  Appeal and Error, 12; 
Wills, 4, 7, 8, 15, 17, 20;  Brbitration and Award, 1 ;  Homicide, 3. 

INTEREST. See Banks and Banking, 1, 5. 

INTERPLEADER. See Banks and Banking, 6 ;  Attachment, 7. 
Interpleader-Title-Pal-ties--Merits-Right of Interpleader--Appeal and 

Error.-An intervener, claiming title to the funds in litigation, is 
only interested in the question of title as  i t  affects his claim, and 
cannot be prejudiced upon the refusal of the court to permit him to 
interfere in the matter in  litigation a s  it  affects only the rights of 
the original parties. Temple a. LaBerge, 252. 

INTERPRETERS. See Rule in Shelley's Case, 2. 

INTERSTATE COMMERCE. See Carriers, 19. 

INTERVENER. See Contracts, 15; Bills and Notes, 3. 

INTESTACY. See Wills, 9. 

INTOXICATING LIQUORS. See Instructions, 14 ; Witnesses, 3. 
1. Intoxicating Liquors-Spirituous Liquors-Trunsportation-Automobiles 

-Forfeitures-Mortgages-Registration of Itzstruments.--C. S., 3403, 
creating a forfeiture of an automobile used in the unlawful trans- 
portation of intoxicating liquors, and providing for its sale, etc., by 
its express terms relates only to the interest therein of the violator of 
the law upon his conviction, and cannot be extended by legal con- 
struction to include the interest of a mortgagee of the automobile 
who is entirely ignorant and innocent of the unlawful act of which 
the defendant has been convicted; nor will the failure of registration 
of the mortgage affect the matter under our registration laws enacted 
for the protection of creditors and purchssers for a valuable con- 
sideration, etc. Motor Co. v. Jackson,, 328. 

2. Intoxicating Liquor-Spirituous Liquor-Evidence-Instructh. S. v. 
Paulkner, 632. 

3. Intoxicating Liquw-Spirituous Liquor-Statutes-Evidence-Posses- 
sion-Criminal Law.-Evidence that half a gallon of whiskey, in  a 
fruit  jar, and one pint thereof, in a bottle, were found concealed in 
defendant's overcoat, hanging in his store, and of his breaking the 
jug and bottle in the oBcer's presence, and saying, "Damn it ,  if I 
can't drink it ,  I guess you won't get to drink i t  either," is sufficient to 
sustain a verdict that  the defendant was guilty of receiving more 
than one quart of spirituous liquor a t  one time, or in a single con- 
tainer or package, as  prohibited by C .  s., 3385. S. v. Bradshaw, 680. 

4. Intoxicating Liquor-Spirituo~bs Liquor---Indictment-Manufacturing- 
Aiding and 9betting-Issues-~Verdict-Evidence-Nr)lt8uit-Trials.- 
Where there is circumstantial evidence tending to show that the de- 
fendant had free access to the cellar in a house in the country where 
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INTOXICATING LIQUORS-Contniued. 
spirituous liquor was unlawfully manufactured, and was present a t  
the time, and that he carried whiskey in cans from thence to a place 
of business he had in a nearby city, anti had brought several persons 
out from the city, etc., i t  is  sufficient for conviction under a count in 
the indictment charging the unlawful manufacture of intoxicants; 
and where the jury have rendered a verdict of guilty upon an issue a s  
to aiding and abetting therein, tbough no such offense mas specifically 
charged, he would be equally guilty wit11 those who had actually done 
the illicit manufacturing, and a motion as  of nonsl~it was properly 
disallowed. C. S., 3409. S. v. Grier, 723. 

5. Intoxicating Liquors-Spirituom fiquors--Possession-Evi(1et~ee-Ques- 
tions for Jury-Criminal Law.-Held, the evidence In this case was 
sufficient to sustain a conriction of the defendant for haring in his 
possession spirituous liquors for the purpose of sale, and of receir- 
ing more than one quart thereof within fifteen days time. S. v. 
Beam, 730. 

6. I?~toxicating Liquors - Spirituous Liquors - Evid~nce  -Declaratiow.s- 
Hcarsay Ecidmce.-Upon the trial of defendant for having spirituous 
liquor in his possession for the purpose of sale, the defendant may not 
s h o r ,  on cross-examination of the officer who had inade the arrest,  
what the son of the defendant bad said a s  to the cnnership of the 
whiskey, a t  that time, i t  being objectionable a s  a Inwe declaration 
of a third party, and hearsay. Ibid. 

7. Intoxicating Liquors - Spirituous Liquors - Eviderzct-Instructions- 
Harmless Error.-Where there is evidence tending to show that tlie 
defendant's son was the real culprit, though the dtfendant was on 
trial for having the possession of spirituous liquor for the purpose 
of sale, etc., the exclusion of the defendant's testimony that he was 
not implicated in the unlawful act, and had forbidden his son to do 
it ,  is harmless error when i t  appears that the same evidence had 
been introduced a t  the trial, and had been submitted to tlie jury 
under a correct and clear instruction of the trial judge. Ibid. 

8. Intoxicating Liquor-Spirituous Gquor-Evidence-Qucstiolzs for J u w  
-Constitutional Law.-The evidence in this case 1 1 ~ 7 t l  wfficient on 
appeal to sustain a verdict convicting the defendant of tlie unlawful 
manufacture of intoxicating liquor, and our State statute on the 
subject does not contravene the XVIIl Amendmcnt to the Federal 
Constitution. S. v. Raker, 752. 

9. Intoricating Liquor-Spirituous Liquor-Constitutional Lnzc' -Statzrtes 
-Conviction in Federal Courts-State Courts-Cnncurreut Authority 
-Distinct Offenses.-The language of the second plragraph of the 
XVIII  Amendment to the Constitution of the United State< delegates 
to the Federal Government authority over the manufxcture, sale, etc., 
of intoxicating liquor, as  being concurrent with the authority reserved 
in the State upon the subject; and the same act violating an act of 
Congress and of a state statute is a distinct offense against the two 
Governments, punishable in the courts of each; a i d  a conviction 
under the Volstead Act is no bar to a cbonviction by the state courts 
for an offense against a state statute on the subjecmt. 8 .  v. Harri- 
son, 762. 
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INTOXICATING LIQUORS-Continued. 

10. Intoxicating Liquor-Spirituous Liquor--Criminal Law-Evidence 
Hearsay Evidence-Statutes,-Hearsay evidence, with certain recog- 
nized exceptions, is  not admissible in the trial of issues determinative 
of substantial rights, unless coming within certain recognized excep- 
tions or expressly made so by statute, and particularly is this rule 
applicable in criminal cases, where the life or liberty of the indi- 
vidual is put in jeopardy, such testimony being essentially liable to 
abuse, and not being the direct testimony of the witness himself upon 
oath, subject to cross-examination, but the alleged declarations of one 
who is absent and not subject to these requirements of the law. 
S. v. Ncll'eill, 182 N. C., 853, cited and orerruled. S. v. Springs, 768. 

11. Same.-Upon the criminal trial for having in possession spirituous 
liquor for thc purposes of sale, C. S., 3379, and for unlawfully receiv- 
ing more than one quart within fifteen consecutive days, C. S., 3385, 
evidence of the reputation of the defendant's place as  being bad for 
selling liquor is unauthorized by statute, C. S., 3383, and i t  is purely 
hearsay and incompetent; and testimony of this character, admitted 
on the trial over the defendant's objection, and submitted in the 
charge a s  an independent circumstance to show guilt, under defend- 
ant's exception, constitutes reversible error. s. v. Mills, ante, 694. 
Zbid. 

12. Zntom'cating Liquor-Spirituous Liquor-Statutes-Locnl Law-Repeal- 
inn Statutes.-Our general prohibition statutes, prohibiting the manu- 
facture or sale of intoxicating liquors, expressly provide that they 
shall not have the effect of repealing local or special statutes upon 
the subject, but they shall continue in full force and in concurrence 
with the general law, except where otherwise provided by l a w ;  and 
where the local law applicable makes the offense a misdemeanor, 
punishable by imprisonment in the county jail or penitentiary not 
exceeding two years, etc., the person convicted thereunder being 
guilty of a felony, C. S., 4171, the two-year statute of limitations is 
not a bar to the prosecution. C. 8 ,  4512. 8. v. Bumett,  783. 

13. Intoxicating Liquor -- Sspivituous Liqxor - Evidence-Admissims-In- 
crintinntio?z--Stututes.-TVhere a mitnecs on a former trial for vio- 
lating the prohibition lam against the manufacture or sale of intoxi- 
cating liquor has voluntarily testified as  to matters which may tend 
to incriminate him, claiming no exemption or immunity when called 
upnn to testify, i t  is competent for witnewes to testify thereto a t  the 
second trial, who were present and heard the teqtimong a t  the former 
one, the testimony not coming within the terms of C. S., 3406. Ibid. 

14. Intoricatinc/ TAquor-S~piritztous I~iquor-Evidmce-Nonsuit-Motion to 
Dismis.s--Appeal and Error.-Held, the evidence introduced upon this 
trial for the unlawful manufacture and sale of intoxicating liquors 
was sufficient to sustain a verdict of conviction, and the clefendant's 
motion to nonsuit, or that the action he dismissed, was properly 
overruled. Zbid. 

INVITATION. See K'egligence, 5. 

ISSUES. See Appeal and Error. 11. 35. 37:  Instructions. 2, 0 ;  Judgments, 5 ;  
Attachment. 6: Principal and Agent. 6 ;  Jury. 1; Contractq, 34; Intoxicat- 

ing 1,iquors. 4 :  Injunction, 5 ;  Verdict. 3. 
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JUDGE. See Instructions, 1 ;  Appeal and Error, 55. 

JUDGMENTS. See Limitation of Actions, 3 ; Pleadings, 1 ; Liens, 1 ; Refer- 
ence, 1 ;  Appeal and Error, 14, 16, 26, 38, 40, 48; Courts, 2, 4; Rail- 
roads, 1 ;  Criminal Law, 6. 

1. JucLgrne?ztsJustices' Courts-dppeccl-Sujperior C'ourts -Trials de Novo 
-Railroads-Federal Cont rodD~rec tor  General.-On appeal from a 
judgment of a justice of the peace to the Superior Court, in  a n  
action to recover damages for the loss of a shipment of goods, brought 
against the Government Itailroad Administration ~ n d  the carrier 
over the lines of which the shipment was to have been transported, 
the judgment appealed from is vacated, and a trial de ?LOCO had in 
the Superior Court and a motion to dismiss aq against the carrier is  
properly allowed. Bagging Co. 1.. R. R.. 73. 

2. judgment-Default-Pleadi?zys-Admissions.--1 judgment by default 
final for the want of an answer is permissible under i he provisions of 
our statute. C. S., 575, when the complaint alleges o w  or more causes 
of action, each consisting of the breach of an expresc, or implied con- 
tract to pay absolutely or upon contingency, a sum or sums of money 
fixed by the terms of the contract, or computable therl?from. Beard v. 
Sovereign Lodge, 154. 

3. Same-Courts.-Upon motion made before the clelk to cet aside a 
judgment by default final for the want of an answer, C S., 595, and 
also heard on appeal in the Superior Court, the failure of the de- 
fendant to have filed his answer only admits the truth of the facts 
alleged in the complaint, leaving the court to construe the complaint to 
ascertain if the facts alleged are  sufficient to sustain the judgment, 
and if not, the judgment mill be set aside Ibid. 

4. Judgments-Claim attd Delicer~1-.-lctio?z8-~1Io?~tqages-Lfab~-Vendor 
and Purcltaser-Dantages-Statutes.-Where i t  is established by the 
rerdict in claim and delivery that the mortgagor had sold to the 
defendant an automobile subject to the plaintiff's regictered mort- 
gage, without express or implied waiver of the plaintiff's lien, and 
that the note procured by the mortgage was tainted with usury, C. S., 
2306, the judgment should direct a sale of the mortg-lged automobile, 
and payment of principal nithout interest to the plaintiff, and sur- 
plus, if any, to defendant after deducting costc:; and, also, to plaintiff, 
any reduction in the payment of the amount of his note caused by the 
defendant's use of the car held hg him under replev) bond, after the 
bond of plaintiff in claim and delivery was girrn hp him C. 8 ,  536. 
Rogers v. Roolser, 183. 

5. Jqcdq?nctztc-Isszccs-rerrlrct-Pal'? fers of Goods-Rri 1 \ of 1,adinq- 
hToticc-4grecmmlf a8 to Action -Where. in an action by the con- 
signor against the carrier to recover in an intractlte shipment of 
livestock, the isques are  raised whether the provisionr of a livestock 
bill of Inding, under which the shipment mas made, had been complied 
with hy the consignor, ac: to giving ~vri t ten notice. ~ t v . .  to the carrier 
nf the damages he claims in hic: action, or whether Ihe has instituted 
his action within the time ~pecified in the bill of ladiug, it  is  required 
that both of these issues be ansnered by the jury upon the evidence 
in order that a judgment may hr rendered in the concignor's favor. 
Diron .c. Davis, 207. 
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6. Name-I?~structio~&s.-la an action to recover damages upon a lirestock 
intrastate shipment, the necessity of the jury to answer the issues 
relating to notice to the carrier of the damages claimed, and the time 
of bringing the action under the agreement therein set out, is  not 
eliminated by the jury's answer to another issue upon which the 
judge has instructed the jury that the defendant had waived these 
requirements of the shipping contract. Ibid. 

7. Judynzents.-A judgment against the bidder on lands a t  a public sale 
for the purchase price, who has failed to respond, adjudging the 
amount of the judgment a lien upon the lands and ordering fore- 
closure, is a final judgment as  to matters therein embraced, and con- 
clusive between the parties. Bosentmz G. JlcGill, 215. 

8. Judgments-Liens-Vendor and Purchaser - Sales - Bidders-Supple- 
mentary Proceedi~zgs-Foreclo~urt:-E'~:~a?~~i~aatio~z of Debtor.-Where 
a judgment orders the foreclosure of lauds to par  the purchase price, 
and the plaintiff makes i t  to appear in proceedings supplementary to 
execution that the value of the land is insufficient, and that the 
defendant has funds in the hands of a third party, i t  is not required of 
the plaintiff that he await the result of the foreclosure sale before 
an order can be made that the holder of defendant's funds pay the 
same into court to await the court's further orders respecting i t ,  i t  
being made to appear that the defendant had no other funds subject to 
the payment of the balance that would be due on the judgment after 
applying the proceeds from the foreclosure sale of the lands. Ibid. 

9. Sanae-Evidence.-Where, upon the report of commissioners to sell land 
a t  a judicial sale subject to a lien, it  appears that the l a d  brought 
a fair  and reasonable price, which mas found as a fact by the clerk, 
and the order of sale confirmed by the judge, and it  further appears 
that the price so obtained was less than the amount of the judgment, 
the judgment creditor may obtain an order, in proceedings supple- 
mentary to execution, upon proper affidavit, by showing that execu- 
tion had been issued, though not then returned, and that the judp- 
ment debtor had property available in the hands of a third person, 
subject to the payment of the judgment debt. and which he unjustly 
refuses to apply thereto. C. S.. 712, 719. C. S., 711, does not apply to 
the facts of this case. Ibid. 

10. Same-Actions-Remedies.-TVhere the land of a judgment debtor is 
subjected to a specific lien for its payment, the judgment creditor 
may proceed against the debtor in  personam, may compel payment by 
proceedings in renz, or pursue both remedies a t  the same time. C. S., 
663. Ibid. 

11. Same-Order Cpopt 2'hird Persons.-Where i t  appears, in proceedings 
supple men tar^ to esecution. that  a third person has funds of de- 
fendant awilable for the judgment debt, etc., an order may be made 
by the court forbidding such third perqons to dispose of the fund. 
Ibid. 

12. Same-Statutes.-Held, under the facts of this case, an order for the 
examination of the judgment debtor and others, in proceedings sup- 
plementar~ to execution, was properly made ~ m d e r  the provisiors of 
C. S., 721. Ibid. 
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JUDGMENTS-Continued. 
13. Same-Execution.-Where, upon the plaintiff's affidav~t, the clerk finds 

as  a fact that execution under the judgment had been issued, in pro- 
ceedings bupplementary to execution, it  is sufficient to sustain his 
order in that  respect for the examination of the defe~ldant and others, 
etc., which the lack of the retnrns of the esecutioil does not affect. 
Ibid. 

14. Xa?)ze-Property Available.-Object ion that the plaintiff, in proceedings 
supplementary to execution has not shown, in support of the order to 
examine the defendant and others, that the defend,~nt had no other 
property, etc., cannot be sustained wl~en this averment is made in 
tlie plaintiff's affidavit, without denial. Bank T .  Llurns, 109 N. C., 
105, cited and approved. I b i d .  

15. Judgme?zts-.lppeal and Erro,--Tenants 11% Couiwbou --Owelty-Parties. 
Under the facts of this case, it  appearing that a p m o n a l  judgment 
was properly entered against tlie deferidants to eqnxlize in value the 
lands voluntarily partitioned among tliemselves and the plaintiff as  
tenants in common, for mutual mistake, but erroneously al lo\~ed a 
charge or lien for owelty against the tracts of greater value, nllere a 
proper or necessary party had not been brought in, the judgment, on 
appeal, is accordingly modified that such party be made in the 
Superior Court, or the matter proceeded with by inlependent action, 
a s  the parties may be advised. Outlalc v. OutTaw. 29.5. 

16. Judgntmzts by Consent-Contract-Consideration-Plcadi?tgs.-.Y con- 
sent judgment may be made effective and extended to any matters that  
may be azreed upon by the parties that are  within 111e general juris- 
diction of the conrt. and the position is untenable that,  a s  in case of 
an adre rwry  judgment. i t  is restricted to the matters pre5ented in 
the pleadings. Ilorner v. R. R., 270. 

17. .J1~dgn&e?zts-Term-Prcsun~pttce Date -X iqncd Out 01 TerncCo?went. 
The provisions of C. S., 613, that judgments relate t s  the first day of 
the term, apply nhen the judgment was rendered and docketed during 
the term, or ~vitliin ten days after adjournment thereof, and not to a 
judgment signed out of term hy the consent of the parties, except 
nliere third persons are prejudiced; and the gocition may not be 
maintained that a sale of lands to be made by commissioners appointed 
to sell property, rtc., was not made within the time prescribed by the 
order, under the theory that the date of the order mas to relate back 
to the commencement of the term. when i t  appearc that by consent 
the order mas sizned after the term of court. and he sale occurred 
within the time prescribed from the actual date on which the judge 
signed i t  Clr~micnl Co. v. Lonq. 398 

18. Judqment-Estoppel--Pnrtics--Rc11ool Dl ctricts-Tnza tiotl -Bonds-1- 
jrcnction.-The taxpayers of n school district, except 17,here some 
special prirate interest is ihown, are  real parties in interest in  a 
w i t  hy a resident and taxpayer of the district to enjoin the levy and 
collection of a q ~ c i a l  tax for school purposes therein; and where the 
final judgment of the Superior Court. unappealed from. ha3 been ren- 
dered aeainst the plaintiff in such snit, without suggeqtion of fraud or 
collusion, the subject-matter is rc? adjzidicnta as to all the taxpayers 
and reqidentq of the district. whether they hare helm nlade nominal 
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parties to the suit or otherwise, and they are  estopped from inde- 
pendent suits concerning the matters adjudicated. Eaton v. Graded 
Bchool, 471. 

19. Judgments-Liens-Priorities--lis Pendens.-The question of lis pm- 
dens does not arise in considering the priority of liens between judg- 
ments obtained and docketed a t  different times. Sugg v. Pollard, 494. 

20, Judgments-Liens-Material Hen-Laborers-Homestead-TVai2:er.-A 
debtor may not claim his homestead (Const., Art. X, see. 4) against 
the lien of a judgment in favor of the furnishers of material, etc. ; and 
were it  otherwise, he must claim i t  in apt time or he will be deemed 
to have waived i t ;  and this right being personal to him, it  may not be 
succcssfully claimed by his other creditors. Ibid. 

JUDICIAL SALES. See Appeal and Error, 30. 

JURISDICTION. Pee Appeal and Error, 16, 20 ; Courts, 2, 4; Constitutional 
Law, 4 ; Intoxicating Liquors, 9 ; Divorce, 1 ; Pleadings, 5 ; Judgments, 21. 

JURY. See Verdict, 1; Appeal and Error, 51;  Constitutional Law, 1 7 ;  Costs, 
1; Indictment, 1. 

Jury-Evidence-Pacts a t  Isstte-Appeal and Error.-The plaintiff was 
injured while employed by the defendant to operate a power-driven 
wood lathe machine, by a splinter of wood flying off therefrom, and 
striking and putting out the sight of his eye. There was conflicting 
evidence on the trial as to whether the machine was properly con- 
structed as  to its safety in this respect, or whether i t  was one known, 
approved, and in general use, etc.: Held, it  was reversible error for 
the trial judge to admit the testimony of a witness who had testified to 
his previous knowledge of such matters, to further say that if a 
certain protective hood had been used on the lathe, the injury would 
not have occurred, this being the opinion of the witness upon the 
facts in evidence, within the sole province of the jury to determine, 
and not coming within the exception allowing nonexpert opinion evi- 
dence in certain cases. stanley v. Lumber Co., 302. 

JUSTICES OF THE PEACE. See Judgments, 1; Statutes, 5 .  

JUSTIFICATIOR'. See Slander, 4 ;  Homicide, 1, 2, 3. 

JUVENILE COURTS. See Divorce, 1. 

KNOWLEDGE. See Limitation of Actions, 2 ;  Banks and Banking, 4, 5 ;  
Criminal Law, 10; Witnesses, 3. 

LABORERS' LIEN. See Judgments, 20. 

LAKES. See Easements, 1. 

LANDS. See Deeds and Conveyances, 7, 13 ; TVills, 1 ; Appeal and Error, 12 ; 
Evidence. 5 ;  Limitation of Actions, 6 ;  Constitutional Law, 13. 

LARCENY. See Insurance, S. 
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LEGISLATION. See Constitutional Law. 2 

LEGISLATIVE POWERS. See Election<, 2. 

LEVY. See Taxation, 5, 6 ;  Execution, 6 

LIABILITY. See Contracts, 29. 

LICENSES. See Limitation of Actions, 10; St:~tuteu. 6. 

LIENS. See Receivers, i ;  Judgments, 4, 8, 19, 20; Mortga:es, 8. 
1. Liens-bfatcrial Men- V~~ue-Motiot&s-Rc?~~ovul  of ('aztses-Transfer 

of Caztses-1Vatzer-Judgme~~ts-Stututcs -Au action to enforce a 
lien for materials furnished and used in a building is not specifically 
required to be brought in the county wherein the building is situated. 
but comes within the provisions of C. S., 460, making the venue where 
the plaintiffs or defendants reside, etc.; and where the venue is im- 
proper, the action mag nevertheless be proceeded n i t h  to judgment, 
unless demand for a change of venue is made on m,tion, the failure 
to do so being a waiver of the r ight ;  where a judgmcnt e.tablishing a 
lien of this character has I~cen ol)tained by time11 procedure in a 
different county from that nlic'rein tile lmilding iq situate, and the 
defendant debtor ha;: alrpeartd and hxc entered no objection, upon 
docketing the judcment in the county of the situs of the property, 
the court may appoint a com~ni*iioner to <ell the property in subjec- 
tion to the lien. Bemble. this applies to instancei: where the statutes 
specify the venue. Sugg v. Pollard. 492. 

2. Liens-Material Men-Removal of Causcs-Transfer of Causes-Docket 
-Emtrieu.-Where a judgment establiqhing a lien for material fur- 
nished and used in a building has been transferred and docketed i n  
the county wherein the building is situated, the m3re fact that the 
entry on the judgment docket in the latter county does not specify 
this kind of lien is  immaterial when the judgment filed therein speci- 
fically does so. Ibid. 

LIMITATION. See Taxation. 5 ; Deeds and Conveyances, 13 ; Carriers, 20; 
Constitutional Law, 21. 

LIMITATION O F  ACTIONS. See Carriers, 6, 16;  Adverse Possession. 1 ; 
Insurance, 4 ;  Mortgages, 2 ;  Pleadings, 1; Appeal an I Error, 12. 

1. Limitation OJ' Actions-Statutes-Trusts-Fraud-Ealecutors and Ad- 
mtnjistrators.-Where the testator creates his executor aq trustee of 
a part of the estate "to collect and apply, the renls and hires, and 
interests thereof, to the support of his certain named son and his 
family during the son's life, and then to convey to his child or chil- 
dren," i t  constitutes an active trust (luring the life of the son which 
hecomes passive a t  his death, time the relationship of the 
parties would he adverse to each other, and s tar t  the running of the 
statute of limitations. against the children, then of age, and not 
under legal disability. and bar their action for an accounting and 
settlement after ten years, especially when the relationship of trustee 
has been openly repudiated. Latl!anz 7'. Lathant. 55. 

2. Banbe-Knmledge-Notice-In order to repel the bar of the statute of 
limitations, by showing action commenced within three years from 
the discovery of the fraud, and h i n g  it  within the provisions of 
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LIMITATIONS OF ACTIONS-Continued. 
C. S., 441 (9) ,  i t  is  incumbent upon the plaintiff to show that he not 
only was ignorant of the facts upon which he relies in his action, 
but could not have discovered them in the exercise of proper diligence 
or reasonable business prudence. Ibid. 

3. SameJudgments-Deeds and Conveyances-Registration.-A testator 
devised to his executor to hold in trust for his son and his family a 
certain part of his estate for his son's wife, and then convey the 
same to his son's child or children, etc. The executor obtained, in 
proceedings before the clerk, with all the parties represented, a n  
order to sell the testator's land, including that of the trust estate, to 
pay the debts of the deceased, and conveyances were made by him to 
the purchasers and registered. In  an action alleging fraud on the 
part of the executor in procuring the lands in trust through third 
~ a r t i e s  bidding a t  the sale, gross inadequacy of price, etc., i t  is held, 
that the proceedings before the clerk to make assets to pay the debts 
of the deceased, and the open, notorious, and adverse possession of 
the purchasers of the land, under their registered deeds, were suffi- 
cient to put the plaintiffs, claiming under the children of the said 
son, the cestuis que trustmt, upon notice of the fraud alleged, if any 
committed by the executor, and i t  would bar their right of action 
within three years therefrom. Ibid. 

4. &me-Confidential Relations.-Held, under the Pacts of this case, there 
were no such confidential relations existing between the plaintiffs 
and the executor and trustee of their deceased ancestor as  would repel 
the bar of the statute of limitations by reason of the failure of the 
executor or trustee to disclose the facts of the alleged fraud. Ibid. 

5. Limitation of Actions-Statutes-Nonresidents.-The nonresidence of a 
plaintiff, claiming lands here under an allegation of fraud, etc., does 
not affect the running of the statute of limitations adverse to his 
demand in his action. Ibid. 

6. Limitation of Actions-Btatutes-Adverse Possession-Posting Lands- 
Title.-The posting of land, without possession, is  not equivalent to 
the possessio pedis against the owner, or more than a notice of a 
claim, and is not such adverse possession as  will ripen the title to the 
claimant. Berry v. Cedar Works, 187. 

7. Emitation of Actions-Corporations-Merger-Novation.-The forma- 
tion of a new corporation, with the same stockholders, to take over 
the assets of an existing corporation and assume its obligations, does 
not, in assuming the debts, create a new contract or novation of the 
old debts in  contemplation of the statute of limitations, but is only 
a continuation thereof; and a creditor in  his action against the new 
corporation to recover the debt due by the former one with which i t  
has merged, must show that he has commenced his action within the 
statutory three years, when the statute has been pleaded, and may 
only recover for such items a s  fall within the time therein limited. 
McNeiZZ zr. Mfg. Co., 421. 

8. Limitativn of Actiom-Contracts-Debtor and Creditor-Novation.-A 
novation to repel the bar of the statute of limitations contemplates a 
new debtor, and a contract in  favor of the same or another creditor, 
and the statute in  such instances begins to run from the date of the 
new promise. Ihid. 
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LIMITATIONS O F  ACTIONS-Co?zti+zued. 
9. flame-New Promwe.-Wllere the  creditor has  recei~.ed a promise on 

behalf of his debtor t h a t  the  amount owed him w o ~ l d  be paid, when 
the  former should have received sufficient funds,  etc., t h e  s ta tu te  of 
limitations begins to run  a t  t he  da t e  when the  promise, if sufficient, 
was  made. Ibid. 

10: Limitation of Actio9u-Marriage-Lice?~se.-,i summons was  issued to  
recover t he  penalty against  a justice of the  peace C. S., 2499, fo r  
performing the  marriage ceremony without t he  delivery of t he  license 
therefor to him, C. S., 2498, within less t han  a year f rom the  t ime he 
had  performed i t :  Held,  t h e  plea of the  s t a tu t e  of Limitations, C. S. ,  
443 ( 2 ) ,  could not be sustained. TTrot-leu v. Bruton, 438. 

11. Limitation of Actions-Deceased Pcrsons-Esccutors a n d  ildnztnistra- 
tors-CredCtors-Estates.-C'. S , 412 extending the t ime within 
which a n  action tha t  has  curvived may be  brought against  repre- 
centatires of decenced perqon5 to  one year a f t e r  t h e  issunnce of 
let ters testamentary o r  of administration,  provided the  let ters a r e  
issued n i t h i n  ten years of t he  (lent11 (of such person, and tha t  i t  i \  
not nececinry to  bring a n  action upon a claim against  t he  es ta te  to  
prevent t he  bar v h i c h  h a s  been admitted by the personal repre- 
s r n t n t i ~ e ,  nnti l  a f ter  I1i5 final iettleinent, i s  a n  enahling s ta tu te ,  
in tendins  to enlaige to t ha t  extent t he  t ime within which the action 
may be bronght, and  not to w q e n d  the  operation of the  s ta tu te ,  
which continues to run.  I n  th is  ca fe  the question of t he  custom of 
par tners  in making cenled nnd uncealecl ohligations c: referred to  t h e  
caqe of Rupplu Po 1. TT*lndlcij, 176 N (' . 18 I rw in  1.. Harr is ,  547. 

I J S  PER'DENS. See Judgments,  19. 

LOCAL LAWS. See Constitutional L a ~ v .  9 ;  Intosicating Liquors. 12. 

LOST INSTRUMENTS. See Evidence. 3. 

MACHINERY. See Negligence. 5 .  

RIAIL. See Carriers,  8 ;  Contract. 12. 

RIALICE. See Criminal Law, 13. 

MANDAMUS. See Elections, 2 ; Roads and  Highways,  3 ; Constitutional 
Law,  16. 

MANSLAUGHTER. See Criminal Law,  6 ;  Homicide, 7 .  8. 11 ; Instructions, 16. 

MANUFBCTURERS. See Intoxicating Liquors. 4. 

RIAPS. See Deeds and  Conveyances, 13. 

RIBSTER AND SERVANT. See Employer and Employee; Trespash. 2 ; Appeal 
and  Error ,  24, 2 5 ;  Railroads, 2. 

MATERIAL MEN. See Liens. 1, 2 ; Judgment<. 20 

MENTAL CAPACITY. See Witnesses, 1 ; Evidence, 10 

MENTAL SUFFERIR'G. See Carriers,  3 ;  Slander. 1. 

MERGER. See Limitation of Actions, 7 .  
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MERITS. See Courts, 2 ;  Interpleader, 1. 

MINISTERS. See Statutes, 2. 

MISJOINDER. See Actions, 11. 

MISTAKE. See Pleadings, 2 ;  Appeal and Error, 55. 

MODIFICATION. See Appeal and Error, 16. 

MORTGAGES. See Betterments, 1 ; Judgments, 4 ; Intoxicating Liquor, 1 ; 
Injunction, 6. 

1. Mortgages-Contract to Convey-Equity of Redemption-Dower.-The 
grantee in possession of land under a contract to convey holds in  
the nature of an equity of redemption by mortgage, in which his wife, 
after his death, is entitled to dower. Forbes v. Long, 38. 

2. Same-Posseasion-Widows-Limitation of Actions-Heirs.-The dower 
interest of the wife in the equity of redemption of lands formerly 
belonging to her deceased husband, held by her in continued posses- 
sion after his death, is superior to the right of the husband's heirs 
a t  law, but not adverse in the sense that it  would s tar t  the running 
of the statute of limitations against them. Ihid. 

3. Bante-Children op First Marriage-Evideme.-The husband was in 
the possession of land in the nature of a mortgage, and after his 
death his wife by a second marriage continued thereon. The mort- 
gage was cancelled out of the estate of the deceased husband, after 
his death, and the mortgagee conveyed the land to his children a s  
heirs a t  law, some of them by the first and some by the second mar- 
riage: Held, the possession of the wife after the death of her 
husband did not s tar t  the running of the statute of limitations, or 
ripen the title in her by adverse possession as  against the children of 
the husband by the first marriage. The character of the wife's 
possession under the evidence in this case a t  least raised a question 
for the jury. Ibid. 

4. Mortgagor--Rights of Junior Mortgagee.-The junior mortgagee has the 
right to have the amount due under the senior mortgage ascertained 
and definitely determined, and, upon paying the sum so ascertained, 
take an assignment of the first mortgage. Broadkurst v. Brooks, 123. 

5. Same-Uaury-Statutes.-Where the senior mortgage is  affected with a 
charge of usury, the amount to be paid by the junior mortgagee, 
before requiring the assignment, is the principal sum due, without 
interest. C. S., 2306. Ihid. 

6. Same-Injunction.-Where the junior mortgagor has temporarily re- 
strained the sale of land under the senior mortgage, it  is proper for 
the judge hearing the matter to continue the injunction to be dis- 
solved if the mortgagor should pay the amount ascertained to be due 
thereunder by a certain date, and, otherwise, order that  the first 
mortgagor may proceed to advertise and sell under the power of sale 
contained in his prior mortgage. Ibid. 

7. Mortgages-Rights of Junior Mortgagee-Title-Equity of Redemption. 
A second mortgagee has the legal title to the lands, subject only to  
the amount legally due upon the first mortgage and the equity of 
redemption in the mortgagor. Ibid. 
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MORTGAGES-Continued. 
8. Mortgages-Registrat ion-tot ice-Azc ton?obiles-Vendor and Purchaser 

-Liens-Deeds and Conveyances.-Where the mortgagor of an auto- 
mobile has sold it  to another after the registration of the mortgage, 
in claim and delivery, there mas conflicting eviden-e a s  to whether 
the mortgagee gave permission for the sale: Held, ail instruction that 
the registration of the mortgage was notice of the lien to the defend- 
ant purchaser, and he acquired the automobile subject to the mort- 
gage lien, unless the jury find that the plaintiff mortgagee had waived 
the right to his lien, is correct. This principle is  d stinguished from 
one in which a mortgage is taken of an entire stock of goods which 
were left with the mortgagor for sale. Rogers v. Booker, 183. 

MOTIONS. See Constitutional Law. 4 ;  Carriers, 11; Evidence, 1 ;  Trials, 2 ;  
Pleadings, 6, 6 ;  Liens, 1 ; Verdict, 2 ;  Appeal and Error, 40; Intoxicating 
Liquor, 14; Indictment, 1. 

MULTIPLICITY OF SUITS. See Courts, 10. 

MUNICIPAL CORPORATIONS. See Schools, 2. 
1. Municipal Corporatio?~s-Cities and l'owns-Surface Water-Waters- 

Negligence-Drailzs-Damages.-It is an actionable nuisance for a 
city or town, after receiving sufficient actual or implied notice, to 
permit i ts  sewer or drain to fill up with debris and other obstructions 
40 as  to repeatedly cause the surface or rain water to flood the prop- 
erty of a resident owner, upon the street, and thereby damage hie 
property. Penn;inpton v. Tarboro, 71. 

2. Municipal Corporations-Cities and Towns-Condenmatio~2-Eminent 
Domaim-Streets and Sidewalks-Discretionarg E'moers- Courts.- 
The courts will not interfere with the statutory discretionary powers 
given to the governing authorities of an incorporated town to take 
lands from adjoining owners in widening its streets for the public 
welfare, urJess their r,ction in doing so is  so unreasonable as  tc  
amount to an oppresqive and manifest abuse of the exercise of this 
discretion. C. S., 2791, 2792. Lee v. Waynesuille, 565. 

3. Same--4ppeal and Error-Findings of Pacts.-Where i t  appears that 
the governing authorities of a t o m  have taken phintiff's adjoining 
lands to widen a street intersecting with other streets so a s  to lesser, 
the danger to traffic thereon, and it  is made to appear by affidavits 
and otherwise that doing so was a reasonable extwise of the dis- 
cretion vested in them, the findings of the trial jud:e, upon opposing 
affidavits, that such course n-as unnecessary to a certain extent, an6 
reducing the width of the land which should be appropriated for the 
purpose, ic; not binding on the Supreme Court on appeal. the questior, 
being, primarily, whether the adminiqtrative authorities of the town 
have so grosqly and manifestly abused the exercise of their dis- 
cretionary powers as  to render their action ineffectual, which does 
not appear upon the facts of the instant case. Ibid. 

4. Municipal Corporations-Citie8 and Towns-Btreets and Sidewalks- 
C o n d ~ t z o n - E m h e n z '  Domain-Estoppel.-The governing authori- 
ties of a town are not estopped to condemn land for the widening 
or improving of its streets by reason of a n  owner 'laving put exten- 
sive improvements on his land a long time prior to  the time i t  was 
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MUNICIPAL CORPORATIONS-Continued. 
condemned for that purpose, the power of condemnation, in  cases of 
this character, being a continuing one to be exercised when and to 
the extent that the public good may require it. Ibid. 

MURDER, See Appeal and Error, 51 ; Criminal Law, 12; Homicide, 1, 2, 3, 
5, 6 ;  Instructions, 16. 

NECESSARIES. See Schools, 2. 

NEGLIGENCE. See Banks and Banking, 2 ;  Carriers, 2, 3, 19 ; Employer and 
Employee, 1, 6, 7 ; Municipal Corporations, 1 ; Instructions, 7 ; Appeal 
and Error, 26, 36 ; Damages, 4 ; Railroads, 2. 

1. Negligence-Contributory iVeglCgence.-The contributory negligence on 
the part of the plaintiff that will bar his recovery in an action for 
damages for a personal injury negligently inflicted is the plaintiff's 
failure to exercise due care, a s  a proximate cause or occasion for the 
injury sustained, occurring and coiiperating with the negligent act of 
the defendant, and the defendant will not be held liable if i ts negli- 
gence would not have produced the injury but for the contributory 
negligence of the plaintiff. Construction CO. u. R. R., 179. 

2. flame-Proaimate Cause.-The proximate cause of actionable negligence 
is the real, efficient cause, or that without which the injury would 
not have occurred. Ibid. 

3. Same-Instructions-Appeal and Ervor.-An instruction upon the issue 
of contributory negligence in a personal injury action that makes the 
plaintiff's right to recover depend alone upon whether his negligence 
contributed to the injury, with a refusal of plaintiff's prayer for 
instruction that his contributory negligence must have been the 
proximate cause of the injury to bar his recovery, is reversible error. 
Ibid. 

4. Xegligence-Contributory Negligence-Proximate Cause-Contributing 
Causes.-In an action to recover damages for a personal injury, i t  is 
not necessary, to bar the plaintiff's right of recovery, that his negli- 
gence be the sole proximate cause of the injury, for i t  is sufficient if 
his negligence is  a cause, or one of the causes, without which the 
injury would not have occurred. Ibid. 

5. Negligence-Dangeroua Machinerg-Vendor and Purchaser-Implied 
Invitation.--A purchaser of cotton seed who enters upon the premises 
of the owner of a cotton gin for that purpose in accordance with the 
owner's arrangement, is upon the premises a t  the implied invitation 
of the owner. Matthews v. Hudso~z, 622. 

6. Name-Questions for Jury.--Evidence that the owner of a cotton gin 
had left the ends of bolts dangerously projecting a t  a place they had 
connected power-driren shafting, and about eighteen inches from the 
place where a purchaser has to select the seed he wants and take 
them away, is sufficient to take the case to the jury, and for the 
jury to pass upon the question of the want of ordinary care upon the 
issues of defendant's actionable negligence in the purchaser's action. 
Ibid. 

7. Same-Instructions-Ordinary Care.-Under the evidence of this case : 
Eeld, an instruction that makes the nearness of eighteen inches from 

57-184 
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the dangerous part of the shaft, if so found by the jury, negligeuce ac: 
a matter of law, and also leaves out the element of clefendant'h want 
of ordinary care on the issue of negligence, is  revers ble error. Zbid. 

8. Xegligence-Personal Injuq-TVra)!gful Death-Damngfes. Huffman z.. 
IngoEd, 633. 

NEGOTIABLE INSTRUMENTS. See Bills and Notes, 1, 2. 3. 6 ;  Contracts. 
4, 7 ;  Executions, 3 ;  Attachment, 7. 

NEGROES. See Constitutional Law, 6. 

NEW PROMISE. See Limitation of Actions, 9. 

NEWSPAPERS. See Schools, 11. 

NEW TRIALS. See Judgments, 1; Actions, 3 ;  Appeal and Error, 37; Concti- 
tutional Law, 18 ; Contracts, 34;  Homicide, 7. 

NEXT OF KIN. See Wills, 6. 

NONRESIDEXTS. See Evidence, 4 ;  Limitation of Actions. 6.  

NONSUIT. See Carriers, 11, 18 ; Contracts, 19, 37 ; Deeds and Conveyances, 9 ; 
Evidence, 1, 11 ; Insurance, 1 ; Trials, 2 ; Appeal and Error, 54 ; Criminal 
Law, 1, 2, 15 ;  Employer and Employee, 8 :  Homicide, 1 ;  Intoxicating 
Liquors, 4, 14. 

NOTES. See Bills and Notes, 1, 2 ;  Execution. 3. 

NOTICE. See Betterments, 2 ; Schools, 6, 8, 9 ;  Carriers, 2 ;  Contracts, 7 :  
Evidence, 3 ;  Limitation of Actions, " Wills, 3 ;  Banks and Banking. 3 ;  
Judgments, 5 ; RIortgagcs, 8 ; Schools, 12 ; Highways, 1 ; Couctitutiol~al 
Law, 4 ;  Executions, 4. 

NOVATION. See Limitation of Actions, 7 ,  8. 

OATH. See Witnesses, 1. 

OBJECTIONS AND EXCEPTIONS. See Appeal and Error, 1. 5. 7. 0. 14. 27, 
28, 31, 35, 36, 42, 52, 54;  Criminal Law, 1 2 ;  Instructions, 17. 

OFFER. See Contracts, 11, 13, 16. 

OFFICERS. See Fraud, 1 ; Actions, 6. 

OPIT\TIOx. See Appeal and Error, 6, 13 ; Instructions, 1, 14;  Evidence. 10. 

OPTIONS. See Carriers, 19. 

ORDERS. See Trials, 1 ; Judgments, 11 

OVERDRAFTS. See Banks and Banking. 3, 3 

OWELTP. See Judgments, 15;  Parties, 1 ;  Tenants in Common. 1 

PARENT AND CHILD. See Divorce, 1 ; Criminal Law, 3 ; 13tatutes. 11. 

PAROL EVIDENCE. See Contracts, 1, 4, 9, 31, 27; Corporations, 8 ;  Evi- 
dence, 7 ; Wills, 20. 
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PARTIES. See Banks and Banking, 2 ;  Carriers, 11;  Contracts, 8, 32, 35; 
Damages, 2 ;  Discovery, 1 ; Evidence, 4 ;  Trusts, 2 ;  Attachment, 2, 3 ;  
Interpleader, 1 ; Judgments, 15, 18 ; Appeal and Error, 22 ; Actions, 11 ; 
Injunction, 6. 

Parties-Tenants in Cornmo)~-Voluntarg Partitim+Purch.asers for Value 
-Ozcelt~/.-Tenants in common made a voluntary division of their 
lands among themsel\es by metes and bounds, and in their mutual 
conveyances specified the number of acres of each division. There 
was nothing in the conveyances providing a payment of owelty to  
any one receiving a tract of less value. The plaintiff introduced 
evidence tending to show mistake by the surreyor and the mutual 
mistake of the parties whereby he had received an appreciably less 
number of acres than called for in his deed, amounting to a con- 
siderable decrease in ralue. There was evidence that one of the 
defendants hat1 sold hi7 tract to an innocent purchaser, for value and 
without notice of the plaintiff's claim of equitable interference: 
Hcld ,  such purchaier is n proper if not a necessary party in order to 
clear the title to the lands. The legal and equitable principles relat- 
ing to owelty, under the circumstances of this case, discussed by 
WALKER, J .  Outlntu 2. Ol l t701~ .  255. 

PARTITION. See Parties, 1. 

PARTNERSHIP. See Bills and Notes, 8. 

PARTY WALLS. See Deeds and Conveyances, 12; Adjoining Landowners, 1. 

PASSENGERS. See Carriers, 12, 14;  Damages, 3. 

PAYMENT. See Apl~eal and Error, 38. 

PENALTIES. See Carriers, 7, 10;  Statutes, 5. 

PENITENTIARY. See Criminal Law, 16. 

PETITION. See Supreme Court, 1. 

PLACE. See Taxation, 4 ;  Appeal and Error, 24. 

PLATS. See Deeds and Conveyances, 13. 

PLEAS. See Courts, 2 ;  Bankruptcy, 1. 

PLEADINGS. See Judgments, 2, 15; Slander, 2 ;  Appeal and Error, 16; 
Courts, 6 ;  Actions, 11 ; Contracts, 34. 

1. Pleadings-Admissiolzs--Lirnitatior~ of Actions-Statutes-Judgmewts- 
Appeal and Error.-Where the statute of limitations to the action has 
been pleaded, and i t  appears from the face of the complaint and the 
uncontroverted facts that  tbe plaintiff's cause of action is  thereby 
barred, a judgment dismissing the cause of action on that ground a s  a 
matter of law will not be disturbed on appeal, though there may be 
valid exceptions for error in other phases of the trial, especially when 
the parties have requested the court to first determine that question. 
Latham 9. Latham, 55. 

2.  ~leadings-Albgatio~t--~vi~ence-Fraud-Mistalce-Ca~iers of Goods 
-Bills of Lading-Contracts.-Where the plaintiff has signed a live- 
stock bill of lading for intrastate shipment, without stipulation as  to 
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time of the delivery of the shipment, and seeks to recover damages 
upon a contemporary verbal agreement made with him by tlie agent 
that  the stock would be received a t  destination mithiu a specified time, 
in  the absence of allegation of fraud or mistake, he will not be per- 
mitted to show that he was induced to sign the livestock bill of lading 
by the agent instead of a different one, that he thought he was signing, 
and had thus signed the one excluding evidence oi' the parol agree- 
ment he relied upon by mistake. Dixon ?;. Davis, 207. 

3. Pleadings-Demumer-Governmental Agencie8-Torts -The plaintiff in 
this action surd the State Highway Commission for damages for the 
death of his intestate, alleged to have been caused by its failure to 
provide a safe place for the intestate to work in pursuance of his 
dangerous duties as  defendant's employee: Held, a demurrer con- 
fined the scope of the inquiry to u\lietlier the acticn could be main- 
tained against tlie defendant commission, ln its capacity in  which i t  
was sued, if regarded as a general appearance, and was properly 
sustained. Carpenter v. R. R., 401. 

4. PEeadings-Ame?zdn~en.ts-Courts-D.iscretion-A~~)peal and Error.-It is  
within the sound discretion of the trial judge to allow amendments 
to pleadings, which will not be reviewed in tlie Supreme Court, when 
there is  no suggestion that he had abused the discretionary polrers lie 
has exercised. C. S., 547. Pay  v. Cumell, 416 

5. Pleadings-Notion to Extend l'inze for Filing-Courts-Clerlsu of Court 
-Jurisdiction--Appea-1 and Enor.-Under the provisions of lievisal, 
sec. 466, before those of Public Laws 1921, ch. 304, went into effect, 
the latter being an act to restore the Code of Civil Procedure in regard 
to pleadings and practice, and to expedite and reduve the coat of liti- 
gation, i t  was discretionary with the judge of the ;Superior Court to 
allow extension of time for the  filing of pleading,, and \\liere the 
complaint in an action had not been filed in the time allowed by law, 
under the provisions of the former statute, and the Later procedure is  
in effect a t  the time of the plaintiff's motlon for timf to file complaint, 
such motion should be made before the judge, a1 d not before the 
clerk of the court;  and where it has been made beft~re the  clerk, and 
the judge has erroneously lirld that the clerk has power to extend the 
time for filing the complaint, the case will be remanded, on appeal, i n  
order that tlie judge may treat tlie appeal from tl e clerk as  if tlie 
motion had originally been made before him, and pass upon it  in the 
exercise of his sound discretion. Campbell v. Ashwille, 49'2. 

6. Dleadings-Appeal and Error-Appeal--Notiofis-Permission to File 
Answer.-Held, under the facts of this case the answer or affidavit 
9f the defendant was in the nature of an answer to the plaintiff's 
motion, in the Superior Court, to dismiss the defendant's appeal from 
a judgment of a justice of the peace; and where the judge has erro- 
neously dismissed the case on plaintiff's motion, on the ground that 
defendant's payment effected an abandonment by him of his right, 
plaintiff's contention, on appeal, that  the court had not given its 
permission for the defendant to file the answer I S  without merit. 
Bank v. Miller, 594. 

POLICE POWERS. See Constitutional Law, 5. 
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POLICY. See Insurance, 4, 5. 

POLL TAX. See Constitutional Law, 3 ;  School Districts, 13. 

POSSESSION. See Mortgages, 2 ;  Insurance, 7 ;  Intoxicating Liquors, 3, 5. 

POWERS. See Banks and Banking, 1 ;  Elections, 1 ;  Highways, 2 ;  Taxa- 
tion, 5 ; Constitutional Law, 4, 21 ; Statutes, 2 ; Municipal Corporations, 2. 

POWER OF ATTORNEYS. See Wills, 14. 

PRACTICE. See Courts, 11. 

PRAYERS. See Appeal and Error, 5, 54; Instructions, 3, 6, 12. 

PREJUDICE. See Instructions, 1, 8; Appeal and Error, 18, 19, 23; Criminal 
Law, 7 ;  Homicide, 5, 6, 8. 

PRELIMIKARY HEARING. See Evidence, 12, 15, 16. 

PREMEDITATION. See Homicide, 5. 

PRESUMPTIONS. See Insurance, 5 ; Witnesses, 2 ; Appeal and Error, 21, 57 ; 
Wills, 7, 9 ; Corporations, 6 ;  Rape, 1. 

PRIMA FACIE CASE. See Carriers, 9 ;  Insurance, 1 ;  Bills and Notes, 4. 

PRIMARY. See Elections, 1, 3, 4. 

PRINCIPAL AND AGENT. See Actions, 9 ;  Summons, 1 ;  Vendor and Pur- 
chaser, l ; Wills, 14. 

1. Principal and Agent-Trespass-Tort8 of Agmt-Damages.-Where the 
defendant's agent authorized to collect deferred payment under a 
vendor's lien in  the sale of a sewing machine, uses force in  taking the 
machine away upon the nonpayment of the amount due, i t  i s  a tort 
performed in the course of the agent's employment for which the 
principal is answerable in damages. Wilson v. 8ewing Machine GO., 41. 

2. Principal and Agent-Implied Authority of Agent-Contracts.-An agent 
has not the implied authority to bind his principal by contracts that 
are  so unusual or improbable in agencies of that  character as  would 
put an ordinarily prudent man upon his guard that  such authority 
did not exist;  and the person thus dealing with the agent is required 
to ascertain from the principal the extent of the agent's authority 
with regard to the subject-matter. Basnight v. Lumber Co., 51. 

3. Same-Timber.-Where the defendant lumber corporation has a n  ex- 
tensive plant for the cutting and hauling of its timber from large 
bodies of land, with a general agent in charge, a local agent with 
actual authority only to contract for the cutting, etc., over small 
parcels of land extending to periods of fifteen days, may not, by 
implied authority, bind his principal to a contract for the cutting 
of timber from a large body of timber requiring from three to eighteen 
years for its cutting, and the defendant, in  the absence of an act of 
ratification, will not be bound thereby. Chesson u. Cedar Works, 172 
N. C., 32, cited and applied. Ibid. 

4. Priltcipal awl Agent-Evidence-Questions for  Jwy-Established Facts 
-Questtom of Law-TriaZ8.-Whether an agent has attempted to 
bind his principal by an act beyond his express or implied authority 
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is  a question of fact for the jury, upon conflicting evidence; but 
whether the principal will be bound thereby is a question of law, 
under facts established or admitted. Ibid. 

5. Principal and Agent-Statute of Frauds-Deeds and Conveyances-Pur- 
chase Pf+ce-Money Advanced Agent.--Where the s gent, actiag under 
verbal authority from his principal, purchases c ~ r t a i n  iimber for the 
latter, and under his principal's instructions drams on him through 
the bank for the purchase price and commission, :md under like au- 
thority the bank has cashed the draft,  the question as  to whether the 
statute of frauds requires that the principal execute a sufficient writ- 
ing in order to be bound for the purchase of the timber, has no 
application, and the bank may recover from the principal the 
amount of the draft as  money i t  had advanced hini for the purchase 
of the timber, and which i t  has paid the agent upon the principal's 
verbal authority. Bank v. Watson, 145. 

6. Principal and Agent-Evidence-Ratification-lxsues-Qwmkms for  
Jurfl-Tm'al8.-Defendant, a s torekee~er ,  denied the authority of his 
clerk to purchase goods from the plaintiff in his bjhalf, and refused 
to receive them upon their delivery a t  his store. The clerk sold a 
part of the shipment to a third person, turned the proceeds over to  
the defendant. who gave his clerk his check, which the latter nailed 
to the plaintiff, and i t  was returned because of the mordq ~+.ritten 
thereon "in full to date." The defendant had shipped the goods to 
the plaintiff. On the defendant's appeal, from the caounty court, from 
a judgment directed against him: Held,  the Supericr Court judge 
correctly set aside the judgment and ordered a j ~ r y  triai upon the 
issues of agency and ratification, under the confl cting evidence in 
the case. Frank v. Lefkozuitx, 273. 

PRINCIPAL AND SURETY. See Appeal and Error, 20; Bankruptcy, 1 ; 
Contracts, 33. 

1. Principal and Surety-Su~persedeas Boltd-ExeeutG3n-Bankruptcy- 
Discharge of Principal-Statutes.-Where an undertaking to stay 
execution on appeal to t h ~  Supreme Court has been given by the 
defendant against whom judgment has been render.d, C. S., 630, and 
pending appeal he has heen adjudicated a bankrupt in the Federal 
Court, an order properly entered dismissing the appeal with judg- 
ment against the qurety on the undertaking rendt>red in the State 
conrt before the bankrupt's discharge, without zuggestion of the 
pendency of the bankrupt proceedings, the judginent against the 
surety hecomes fixed and absolute, according to the terms of the 
undertaking, which the bankrupt's subsequent diwkarge does not 
affect. Laffooft v. Kerner, 138 N. C., 281, cited ~ n d  distinguiqhed. 
Mumay v. Bass, 318. 

2. Same-Federal Statutes.-Where defendant's appeal to the State Su- 
preme Court has been properly dismisqed with judgment against the 
surety on defendant's undertaking to stay euecution. C. S., S O ,  before 
discharge in bankruptcy in proceedings then pending, the defendant 
and his surety on the undertaking are codebtors within the meaning 
of the bankruptcy act, and thereunder the wrety ~q not diwharged 
from hic obligation on the bond. Ib id .  
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PRIORITIES. See Judgments, 19. 

PROBATE. See Wills, 2 ;  Corporations, 5, 6, 8 ;  Evidence, 7. 

PROCEDURE. See Attachment, 5 ; Appeal and Error, 22, 47 ; Constitutional 
Lam7, 21. 

PROCESS. See Attachment, 1; Courts, 1. 

PROFITS. See Contracts, 85. 

PROMISE. See Statutes, 12. 

PROPERTY. See Taxation, 1 ; Judgments, 14. 

PROXIMATE CATJSE. See Negligence, 2, 4. 

PUBLICATION. See Schools, 6, 10. 

PUBLIC POLICY. See Contracts, 6, 7. 

PUIS DARREIGN CONTINUANCE. See Bankruptcy, 11. 

PUXCTUATION. See Statutes, 9. 

PUKISHMENT. See Criminal Law, 16. 

PUSITIVE DAMAGES. See Appeal and Error, 2 ;  Slander, 3, 5, 6:  Instruc- 
tions, 8 ;  Contracts, 37. 

PURCHASELIS. See Betterments, 1, 3 ; Corporations, 1 ; Wills, 3 ; Bills and 
Sotes. 6; Parties, 1 ;  Deeds and Conveyances, 13. 

QUALIFICATIONS. See Elections, 1 ; Witnesses, 1, 2; Appeal and Error, 15; 
Indictment, 1. 

QUBNTUM MERUIT. See Employer and Employee, 4. 

QUASHING. See Indictment, 1. 

QUESTIONS FOR JURY. See Appeal and Error, 39; Employer and Em- 
ployee, 8 ;  Homicide, 2, 6 ;  Intoxicating Liquor, 5, 8 ;  Injunction; Negli- 
gence, 6 ;  Rape, 1 ; Trials, 3 ; Carriers, 9, 18 ;  Contracts, 11, 19 ;  Rail- 
roads, 2 ; Deeds and Conveyances, 9 ;  Principal and Agent, 4, 6 ;  Evidence, 
5, 16;  Attachment, 8. 

QUESTIONS O F  LAW. See Deeds and Conveyances, 2 ;  Principal and 
Bgent, 4 ; Banks and Banking, 6 ; Evidence, 16. 

RACES. See Instructions, 1 ;  Constitutional Law, 1, 6. 

RAILROADS. See Carriers; Damages, 3, 4 ;  Judgments, 1 ;  contracts, 20; 
Courts, 6 ;  Employer and Employee, 6. 
1. RaiZ*oads-Carriers-Right of Wag-Consent Judgment-Depot Ter- 

minals-ITeirs at Law-Reverter-Contracts.-In plaintiff's action to 
recorer from a railroad company upon a consent judgment entered in 
a suit brought by their ancestor to compel the running of trains over 
the lands of her predecessor in title, to an old depot, the terminal 
lands having been acquired by the defendant by m e 8 ~  conveyances 
in fee, a judgment was entered by the court upon the consent of the 
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parties, that purported, in  express terms, to app1.i. to and include 
both the lands used for a right of way exclusively, and for the 
location of a station: Held, the term "right of way," applied to 
railroad companies, may include the depot site and grounds ordi- 
narily used in the operation of a railroad; and the judgment in 
question evinced the intent of the parties that  the depot site and 
grounds should revert upon the final cessation of its use for rail- 
road purposes: and the plaintiffs in the present action, as  heirs a t  
law of the plaintiff in the former one, a re  entitled to recover it. This 
position is fortified by the fact that  the locus in  cruo was the only 
land acquired by the defendant by mcsne conveyanc2es from the pre- 
decessor in title of the plaintiffs' ancestor. Homzer v. R. R., 270. 

2. Railroads-Employer and Employee-Nasto' and Servctzt-n'eyliget~ce- 
Buficient Help-Evidence-Questions for  Jury-Tricls.-In an action 
to recover damages for the negligent killing of plaintiff's intestate by 
the defendant railroad company, there was evidence tending to show 
that  the intestate, in the course of his employment, had applied the 
brakes on two cars that had been "shunted" onto (1 sidetrack from 
the defendant's freight train, and that then the defendant's train 
"shunted" another car onto this track that came in contact with 
those to which the plaintiff had applied the brake's, connecting the 
automatic couplings so that the three cars, instead of remaining sta- 
tionary, began to run back down grade; that  the intestate got back 
upon the car and used a "brake stick" as  a lever, nhich was fixed 
within the spokes of the brake wheel, for additional power, and upon 
the breaking of this "brake stick," the intestate was thrown between 
the cars rto his injury and resultant death, there being no other 
employee than the intestate to act as  brakeman under the circum- 
stances: Held, sufficient evidence upon which the jury could find 
that  the service required for stopping the cars mtder the circum- 
stances was more than the intestate could singly perform with reason- 
able safety; that defendant had nerligently failed in its duty to 
furnish him sufficient help, and that  this negligenct' was the proxi- 
mate cause of the intestate's death. Strunks c. Prrfjnc, 58-3. 

3. Bame-Assumption of Risks.-A brakeman on a freight train assumes 
the risks of his employment that a re  incident thereto and obvious, but 
not such as  are  caused by the negligence of the railroad company, or 
its employees, for whose acts it  is  liable, uncler suvh circumstances 
that  the employee may not reasonably anticipate in time to avoid the 
result of an injury thereby caused, the rule not a?plying that the 
servant assumes the risk by remaining in the service after he knows 
i t ,  or it  is  ohrious, and he appreciates the danger arising from it. 
Ibid. 

4. Srrmc-Rules of Employer.-A rule of a railroad companF that its 
employees shall not use a "brake stick" intended to he inserted 
hetween the spokes of the brake whcels for stopping it\  freight cars 
will not alone bar the recovery of such employee In his action to 
recover damases for the alleged negligence of the defendant railroad 
company when the rule has not been enforced, but tlabitunlly disre- 
garded, if the use of the "brake sticV' was reasonal11;- required under 
the circumstances. Ibid. 
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5. game-Defects-I?zstructions.-Under the evidence in this case, i t  is 

held, that the defendant railroad company could not reasonably object 
to a charge of the court instructing the jury that, where an employee 
knows of a defect that has caused the injury complained of, and 
appreciates the risk and the danger attributable to it, and continues 
in the employment without objection, or obtaining from his employer, 
or representative, an assurance that the defect would be remedied, 
the employee assumes the risk, even though it  arises out of his 
employer's breach of duty, as the instruction is in its favor, if erro- 
neous. Ibid. 

RAPE. See Instructions, 11. 
Rape - Outcry - Explanation - Evidence - Presumptiolzs-Questions f o r  

Jury-Trials.-The failure of the prosecutrix to make outcry after 
the commission of rape on her by the prisoner raises only a pre- 
sumption of the fact that she gave her consent, which she may 
explain by her testimony tending to show that she had remained 
silent for several days for shame, and for fear, under threats made 
on her life, etc., by the prisoner; and the presumption being one a s  
to the fact, and not a rule of law, it  presents a question of fact for 
the jury to decide by their verdict, under proper instructions from 
the court. 8. v. Dill, 646. 

RATIFICATION. See Schools, 2 ;  Taxation, 6 ;  Principal and Agent, 6 ;  
Schools, 15. 

REASONABLE CARE. See Employer and Employee, 7. 

REASONABLE DOUBT. See Criminal Law, 9 ;  Instructions, 13. 

REASOPSABLE TIME. See Contracts, 11. 

RECEIVERS. 
Receicers-Title-Chattel Mortgage-Registration-Liens.-The title to 

the proyerty of the creditor passes to the receiver a t  the time of his 
appointment by the court, and the holder of an unregistered charttel 
mortgage on his goods does not have a specific lien thereon, superior 
to the rights of the general creditors, for which the receiver holds the 
title in  trust. Hardware Co. 5. Garage Co., 125. 

RECORD. See Appeal and Error, 41. 

REDEMPTIOPS. See Mortgages, 1, 7. 

REFERENCE. See Appeal and Error, 39. 
Reference-Findings-Judgrnemts-Appeal and Error.-In passing upon 

the report of a referee, it  is incumbent upon the judge to deliberate 
upon the evidence covered by the exceptions, and thereon find such 
facts as  ~vi l l  sustain his own conclusion; and where the judge hae 
fonnd the same facts as  those found by the referee, but has overruled 
the referee's conclusions thereon, which the referee's findings support, 
the judgment will be set aside in the Supreme Court, on appeal, so 
that the matter will be further passed upon in the Superior Court 
according to law. Davis a. Davis, 108. 
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REGISTRATION. See Limitation of Actions, 3 ; Receivers, 1 ; Mortgages, 8 ; 
Intoxicating Liquors, 1 ; Schools, 9. 

REHEARING. See Supreme Court, 1. 

RELIGIOUS PURPOSES. See Constitutional Law, 13. 

REMAINDERS. See Wills, 4, 7, 17;  Adverse Possession, 2 

REMAR'D. See Appeal and Error, 44. 

REMEDIES. See Judgments, 10; Injunction, 3 ;  Constitutional Law, 4. 

REMOVAL OF CAUSES. See Liens, 1, 2. 

REPUTATION. See Deeds and Conveyances, 3 ;  Homicide, 9. 

REQUESTS. See Appeal and Error, 3, 5 ;  Instructions, 3, El, 18. 

RESERVATIONS. See Deeds and Conveyances, 8 ;  Appeal and Error, 45. 

RESIDENCE. See Taxation, 3. 

RESIDUARY CLAUSE. See Wills, 9. 

RES INTER ALIOS ACTA. See Appeal and Error, 18. 

RETURNS. See Elections, 1. 

REVERTER. See Railroads, 1. 

REVIEW. See Appeal and Error, 4 ;  Elections, 1. 

RIGHTS OF WAY. See Railroads, 1. 

RIGHTS. See Mortgages, 4, 7 ; Interpleader, 1 ; Contracts, 32 ; Criminal 
Law, 3 ;  Evidence, 14. 

RISKS. See Insurance, 6. 

ROADS AND HIGHWAYS. See Appeal and Error, 33, 50; Highways. 

1. Roads and Higlmays-County Commissio?zers-Highoay C m i s s i o n -  
ers -Bonds -Proceeds - Punds-Statutes.-The commissioners of a 
certain county sold bond?, under authority of a statute, for the com- 
pletion of the State highway through the county, and for certain 
designated purposes, with later enactment reciting that the costs 
of the State highway had been more than was estiaated, and there 
were no available funds to pay the county quota for such expendi- 
ture, and provided for a n  additional sale of bonds, which was made 
for that and other specified purposes. Thereafter a county board of 
road commis~ioners was established by legislativ~? enactment, by 
which complete control over the roads was given i t ,  with direction 
that all road moneys for the purposes theretofore arising from taxa- 

of the proceeds of the sale of the bonds, and for the purposes specified 
in the act, which was recognized by later legislation as  valid, and 

tion or sale of road bonds shall be turned over and belong to them by 
virtue of their office. I t  was made to appear that the county com- 
missioners had borrowed money from certain banks in anticination 
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it  mas held, in a settlement between the two boards, the county com- 
missioners were entitled to a credit of such amounts as  had been 
paid by i t  for the designated purposes in the act, including such a s  
had been borrowed from the banks for such purposes, but not for 
any amount that may have heen used by it  for general county pur- 
poses. Comrs. v. Contrs., 463. 

2. Same.-In an action by a county road commission to compel the county 
commissioners to pay over to the plaintiff board, under the provisions 
of a statute, the money received from the sale of bonds for road pur- 
poses, authorized separately under the provisions of two statutes, and 
thereunder the defendant board, before the establishment of the 
plaintiff board, had expended moneys for the purposes designated in 
the statutes, the mere fact that these two statutes, under which the 
defendant board had acted, had been subsequently consolidated by 
statute, recognizing the designated purposes for which the bonds had 
been issued by the defendant board, but for the stated purpose of 
avoiding "confusion and complications" from the different maturity 
dates of the separate issues, and the different interest rates of each, 
does not affect the question as to the credit the defendant was entitled 
to, in its settlement with the plaintiff board, for the money expended 
for the designated purposes. Ibid. 

3. Sanze-Jfandanzus.-When the act of turning orer by the county com- 
missioners of certain funds arising from the cale of road bonds to a 
county board of road commissioners. entitled under the proviqions of 
the act of its creation to receive them, is merely ministerial, mnn- 
dnrntts will lie (Board of Educat~on ?'. Coinrs., 130 N. C ,  1 2 3 ) ,  and 
it  is  not always es~ent ia l  to the maintenance of this remedy that it 
should he made to appear that the fund is still on hand, particularly 
where the question is one of bookkeeping hetween the parties to the 
action. I b i d .  

4. same-Findinqs--Appeal and Error -An appeal from a n rit of man- 
damus issued by the Superior Court to the defendant board of county 
commis<ioners to compel them to pay over to the county board of 
road commiqcioners the money on hand from the <ale of road bonds, 
etc., as  required by statute, it did not appear by the evidence to what 
extent the defendant had paid out monej< for certain purposes, 
authorized by the ctatutes, and to \vhich it  was entitled to a credit, 
and the case -as remanded in order that it may he determined upan 
proper evidence how much of the proceed. of the bond issue, if any, 
has been expended contrary to the provisions of the itatute affecting 
the question, with direction that a peremptory or alternate writ of 
mandamas is%ue as the facts map then appear. I b i d .  

RULE I N  SHELLEY'S CASE. 
1. Rulc in Shelley's Case.-Sl~elley's case gives a rule of property as  well 

ac of law, and obtains in the courts of this State, subject only to be 
changed or repealed hy statute. ITan?pto?z z?. Griqqs, 13. 

1. Same-Tnterpretnfion.-The perplexity in conqtruing the rule in Shellcy'e 
caw results in a measure from the want of a~yreciation of the full 
meaning and significance of some of the term.: eml)loyed, and in the 



eq~ression "t l~e word Ilcirs is a \ \ - o ~ ~ l  of lilnitiltion US the estate, and 
not il \\.old of ~)urclinsc," the word "limit:~tion" is used in  the sense 
of marking o ~ l t  the l ~ n ~ n d s  or tlcscrihing tlre cstcwt or qunlity of the 
estate con~cycd to tlic ancestor. or the first t:~l;cr: a11d the words "not 
as a word of ~,nrclrnse" to refer to nn es'tate acquired by the heirs, as  
s ~ ~ c h ,  in thc ortlinary course of tlcscent, as  distingui.hed from a class 
of lWrsons to take t l ~ e  estatr in ~~cmi~int ler  ns the Iwginniqg of a new 
inlrc~rit:~ncc or tlre stock of $1 nc\v descvnt. Il~itl. 

3. Sn?11c-IZcr/1cisitcs.-I11 order to the nl~plicntion of the rule in Shelley's 
cflsc. tlrerc nrc five 1.eqnisites : there must 11c $1 grant of an estate in  
f ~ ~ c c l ~ o l d  in thc nl~ecstor or first tirlier: t l ~ e  ancrstor must acquire 
this prior c~st:rto 11y, tlrronglr, or in consequence of the snmc instru- 
mc'nt wliirlr co~it :~ins  tlie limitntion to lria licirs : the words "heirs" or 
"heirs of the l>ody"  nus st Ile used in their technical sensc as talring 
intlefinitely nntlcr tlre canons of tlcscwit : the interest acquired by the 
nnwstor aiid that limitecl to his IrcGrs must I I ~  of lhe same quality. 
cithcr I~oth of then1 l e ~ a l  or equitable: the liniitai ion to tlie heirs 
must 11c of an inheritance. in fee or in tail. l ~ g  \my of remainder. 
I h i d .  

4. Sa~?tc---I~~tci~t--llci~~.~~~~II~ir.~ of fJ)c Bod!j-TccJ~~iiccrl Words.-I~~ ~011- 

s t m i ~ i g  ;I conwynnce wit11 rc~fercnee to tlre al~plication of the rule in 
Slic~llc!/'s cnsc. the genc'r:ll or paramount intent of the donor or 
grantor, in the use of the teclu~icnl words "heirs" or "heirs of the 
l)otly" shonld 11e first ascertained 11.v construing the instrument a s  a 
whole, and slionld his intent. so found. be that these words should be 
tnlwn with their tcchnie:~l or legal meaning. this n~ea i~ ing  \yill con- 
trol any pnr t ic~~lnr  intent he may have otherwise expressed; but 
~11011ld they be ascertained to have been used ns denoting a particular 
class of yrrsons. to take in r~mainder .  as  distinguished from those 
who would take in indefinite succession lmtler the rules of descent, 
that meaning will pre\-ail. and the first taker will acquire only an 
estatc for life. and the rule in Rl~elley's cflsc vi l l  not apply. I b i d .  

5. Snmc-Cl~ild~e11.-~411 estate to the lawful heirs of the testator's son 
after the death of the testator's wife, and should the son "die without 
n 11odily heir then to the testator's family" : Held, the n-ords "lawful 
heirs of m y  son" diould not he taken in their tecllnic,%l significance as  
heirs general, hut in the sense of issue or children, a i d  the limitation 
over to the testator's family was to designate certain persons of the 
testator's blood wlio should take to tlie exclusion of his general heirs, 
upon the happenins of the continqency, directly from the testator, a s  
the root of a new inheritance or the stock of a new descent, and the 
rule in Sliflley's cnse does not apply. Ibid. 

RULE O F  THE PRUDENT JIAN. See Emplopr  and En~plogee. 2 ;  Con- 
tracts, 35. 

RULES. See Carriers. 12, 14 : Deeds and Conveyances. 5 :  Insurance, 2 :  Rail- 
roadq. 4 ;  Supreme Court. 1 : Appeal and Error. 1. 8. 31. 43. 47. 56. 

SALES. See Betterments. 1 : Judgments, 8 : Contracts. 33 : Injunctions, 6 ;  
Appeal and Error. 30. 
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SCHOOLS. See Constitutional Law, 2, 3, 6, 9, 13, 14, 15; Statutes, 2, 4 ;  
Injunctions, 4, 6 ;  Taxation, 5 ;  Judgments, 18; Appeal and Error, 44. 

1. Sckools-Bolzds-Taxatim-Xunicipal Debts-Electw-Board of Trus- 
tees of New Bern A4cadew-Statutes-L4mer~datory Act.-The board 
of trustees of New Bern Academy, incorporated by 7 George III. ,  and 
recognized by legislation in North Carolina by amendment from time 
to time, and given powers incident to boards of this character for 
issuing bonds, as  well as  plenary powers in the management of the 
school, found it necessary in stringent financial times to borrow money 
a t  rarious times from banks in order to keep the schools going. Upon 
the presentation of the matter to the board of aldermen of the city, 
an election was had upon the quection of issuing bonds to take up the 
debt, in accordance with the Municipal Finance Act of 1921, and the 
proposition was approred: Held, the said board of trustees is an 
official board of qaid city, and its debts are  the debts of the city, 
C. S., 2937; and the bonds issued by them to take up the indebtedness 
created before 5 December, 1921, and approved by the roters, are a 
valid obligation of the city, under the amendment of chapter 106, 
Extra Session of 1921. to C. S.. 2037 ( 2 ) ,  authorizing municipalities to 
fund or refund their indehtednesc. See C. S., 2787, 2960 ( 2 ) ,  2937 ( 1 ) .  
Jones u. n'ew Bern, 131. 

2. Sckools-Bonds-Taxatiolt-Vt~?~icipal Corporations-Yccessaries-Elec- 
tions-Ratificntio?a.-JY11ere a qchool board of trustees has borrowed 
mone7, and an election is regularly called to vote upon the question 
as to taking up the debt by a bond issue, the approval of the voters 
a t  the election afterwards so held is a ratification of the previous 
act of the school hoard. C. S., 29.18, and renders unimportant the 
question au to whether the money had been borrowed for necessary 
purposes. Ibid. 

3. Schools-School Districts-Con8titlctio1zaZ Late--Sfatutes-Amendments 
-Bonds-Taxation.-\\'here a school district has been defined as  to 
its boundarieq, etc.. and created under the provisions of a statute 
valid before the adoption of the amendment to our State Constitution, 
Art. 11, rec. 29, and rrhich authorized a bond issue in a certain sum, 
a statute pasped since the adoption of this constitutional amendment 
authorizing an increase of the bonds to be iwued, upon the approval of 
the voters according to the statutory amendments, does not contra- 
vene the constitutional amendment as  to "establishing or changing the 
lines of cchool districts," the lines established under the prior valid 
statute remaining the same. Roebuck v. Trustees, 144. 

4. Same-Elections-dp~prooal of Voters.--Where the only purpose of a 
statutory amendment to an act passed prior to the adoption of Article 
11, section 23. of our Constitution is  to authorize an increase in the 
amount of bonds to be issued by a school district for school purposes, 
upon the adoption of the statutory amendment by the voters of the 
district, the act of the voters in approving the statutory amendment is 
a vote to authorize and approve the issuance of the bonds, and to 
vest power in the trustees of the school district for that purpose. 
I b i d .  

5. Schools-School Districts-Consolidatio+Nontax Territory-Election- 
Taxation Bonds-Injunction.-An exception to the issuance of bonds 
for school purposes by a district consolidated of special tax and non- 
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special tax territory, on the ground that tlie question of taxation had 
not been \eparartely submitted to the voters of the nontax territory, is  
untenable, when it  appears from the record, on appeal, that the votes 
cast in  the nontas territory had been separately counted, and found to 
be in favor of the proposition to iisue the bonds, song l t  to be enjoined 
in the plaintiff's suit. Boayd of Education v. Bray, post, 4M; Bantes 
2;. Comrs., a ~ ~ t e ,  325. Hcchchrt u. Graded School, 475. 

6. Same-hotice of Electio,~--Publicatio)~-.-lppeal and E1rror.-The issu- 
ance and sale of bonds for school purposes by a school district may 
not be successfully attacked on the ground that the l~otice of election 
was insufficient, nhen it is properly nmde to appear that, in accord- 
ance with the order of t l ~ e  board of commissionerb, it had been pre- 
viously advertised for four successive w e k s  in a newspaper published 
in the district; personal notice had l m n  mailed to [the individual 
elector? therein ; that wide publicity had been givw i t  ; that fair 
opportunity Imd k e n  given the electors to cast their votes, ancd that  
practically a full registration had becn ohtained, wl~icll rewlted in 
an OT-erwhelming rote in fiiror of tlic proposition submitted. Ibid. 

7. Sclrools-Elcctio?~s-Y'axatim--Statutes.--All election held under the 
provisions of the act of 19W, ch. 87, authorizing the Iloard of trustees 
of any scliool district to issue bonds for the erecting, enlarging, alter- 
ing, and equip~~ing of \c.llool buildings. acquiring lantlc therefor, etc., 
and annually to 1e1y a tax, ctc., sufficient in amount to pay the 
maturing principal and interest. will not be held i n v ~ l i d  because the 
que\tion was submitted upon levjing a limited tax. nhen it  appears 
that the levy su1)mittecl is :it present sufficient to meet the require- 
ments of the act authorizing the election, and there i s  no valid reason 
sho~vn that it  will ever 1)e in\uficient for the pnymqeh intended. 
Alorris 1.. Trtcstees, 634. 

8. Same-Sotice-Purpose of Elcc>tzon election called under the pro- 
visions of the act of 1920, c2h. 87, authorizing the trustees of any 
district to icsue bonds for certain school purposes, will not be de- 
clared invalid upon the ground that the notice given had not stated 
the purpose for nhicll the election wa? held. when it stated that i t  
was for the purpo\e of issuing serial bonds not exct,eding a certain 
amount, and of levying the special tax, specifying the act under 
which it  was proposed to issue them; and there is nothing to indicate 
that any voter was misled or misinformed, and tlie election was car- 
ried with practical unanimity. Ibid. 

9. ScAools-Elections-Taxatim -- Registration-Notice-Bonds.-In this 
suit to enjoin the issue of bonds for certain school purposes in  accord- 
ance with the act of 1920, ch. 87, i t  i s  IleZd, that  objection that  a 
proper notice for the new registration of voters was not given cannot 
be sustained, it  appearing that the notice thereof was previously pub- 
lished in a newspaper in  the district for five successive weeks, and 
there was no evidence or finding of f a d  that any elector was pre- 
vented from registering on account of want of notice, or deprived 
of the right to vote on that  account. Ibid. 

10. School Districts-Elections-Bonds-Tax(ztion.-A graded school dis- 
trict, maintained under the general statutory powers given the county 
1)oard of education, having a duly apwinted comm~ttee, secretary, 
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and treasurer, etc., is one functioning by IegisIative authority, and 
comes within the privilege and power given by statute to hold an 
eleotion on a specified bond issue and levy a special tax for school 
purposes. Paschal u. Johnson, 183 N. C., 129, cited and applied. 
Jliller v.  fichool District, 197. 

11. Sanre-Publicatimt--Newspapers-Statutes,-It is now made sufficient, 
by statutory amendment, so fa r  as  the newspaper publication is con- 
cerned, for a school district to publish a notice of an election to vete 
upon the issuance of bonds for school purposes and levy a tax therefor, 
in some newspaper published in the county, outside of the district, 
when no newspaper is  published therein. Laws 1921, ch. 122. Ibid. 

12. Same-Preliminary rotice.-The preliminary notice of twenty days for 
a new registration for an election provided by C.  S., 5926, applies, 
under the general election law, to an election called by a school 
district to rote upon the issuance of bonds by the district for school 
purposes, and a tax levy to provide for the same. Ibid. 

13. Same.-The failure of a school district to publish the preliminary notice 
for a new registration of an election to vote upon the issuance of 
school bonds and provide for the necessary tax levy according to 
C. S., 5926, does not invalidate the affirmative result of the election 
or affect the validity of the bonds or levy, when i t  appears that the 
new registration, as well as  the eleotion, had been given ample 
previous notice by publication in a newspaper circulating extensively 
in the district; by notice posted a t  the courthouse door, and three 
other public places therein; and that from a large vote polled only 
two electors had voted against the proposition, and it  does not appear 
that any had been deprived of his opportunity to vote. Ibid. 

14. School Distt-icts-Consolidation - Taaation - Elections-Constitutional 
Law.-Where a school district has been made of consolidated special 
tax and nonspecial tax territory, by the county board of education, 
and thereafter a t  an election held for the purpose, according to law, the 
question of taxation for school purposes has been submitted to each 
of the old districts comprising the new or consolidated one, and they 
each have roted favorably upon the question, the result is not the levy- 
ing a tax upon the nonspecial t ax  district without the legal approval 
of the voters therein, and the taxation so approved is constitutional 
and valid. Burney v. C m s . ,  274. 

15. Same-Statutes-Ratificatio1z-Curative Acts.-A statute allowing an 
existing consolidated school district to submit the question of taxa- 
tion and the issue of bonds for school purposes to the district is not 
prohibited by Article 11, section 29, or the amendments of 1920 to the 
State Constitution, a s  to general legislation upon local or private 
affairs in "establishing or changing the lines of school districts"; 
and the Legislature, having the authority to enact a law of this 
character, mhen an election had been held approving this proposition, 
even if without warrant of law, may cure the defect by subsequent 
ratification and confirm the results of the election previously held. 
Ibid. 

18. Sckool District8 - ConsolidatZon - Taxation--Nontax Territory-Elec- 
tions-Approval of Voters.-Where special school tax districts have 
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been consolidated with nonschool tax territory, i t  is, in effect, an 
enlargement of the special tax territory, and coming: within the pro- 
visions of C. s., 5530, i t  is required for the validity of a special tax 
to be levied for cchool purposes in  the enlarged territory that i t  be 
approved by the voters outside of the special tax district, or districts 
included in the consolidated territory, a t  an election to be held accord- 
ing to law. Barnes %. Comrs., 325. 

17. 8cl~ool Districts-Consolidation-Taxation-Eaistig Oistricts-Collat- 
era1 Attack--Actions-1njunctiolz.-Where nonspecial school tax terri- 
tory is included in a consolidated school tax district with a school tax 
district that  has  theretofore voted and continued to l w y  a special tax, 
the question of the validity of the tax so levied by the existing dis- 
trict cannot be attacked collaterally in a suit to enjoin the levy of a 
special tax on the entire consolidated district. later attempted to be 
formed. Did.  

18. School Dist~dcts-Schools-Consolidatiol~--Tax~~tion-L~o?zds-Elections. 
Cole v. School Committee, 480. 

19. School Districts-Schools-Consolidation-Statutes- is not necessary 
to the valid consolidation of nonspecial school tax districts wilh 
special school tax districts that  i t  be approved by the voters of the 
nonqpecial school tax districts, when the questions of taxation and 
bond issues a re  not involred. C. S., 5473, and especidly so when the 
consolidation has been made according to the provic~ons of a Public- 
Local Law applicable to the county wherein the consolidation has 
been made. Board of Education 2;. Brau, 484. 

20. Xnmt - Taxation - Bonds - Nonfax Tevritorll - Elections.-Where a 
Public-1,ocal Lav- relating to n county wherein special school tax 
districts and nonspecial school tax territory have heen consolidated 
into one district does not require a separate vote 1)y the nonspecial 
tax territory upon the question of special taxation and the issuance 
of bonds for school purposes, objection to the validity of such taxation 
and bonds for the failure to vote separately thereon cannot be sus- 
tained ; and after such consolidation, the consolic ated district is 
authorized to vote special tax rates for schools in the entire district, 
under the general law. Laws 1921, ch. 179. IBid. 

21. Same.-Where special school tax districts and nons~ecial school tax 
districts haTe been consolidated, and the district as a whole has 
voted, but separately as  to each district, approving the question of 
special taxation for school purposes, and the election as  to each. 
inclusive of the nontax territory, is  upheld, counting the votes 
separately therein, the result of the election will bcb declared valicl. 
C. S., 5530. IBid. 

22. Sam-Poll Tax-Propert21 Tax.-Since the adoption of the constitu- 
tional amendment of 1920, a special school district may not impose a 
tax upon the polls for school purposes; and where 2 poll tax and a 
property tax have both been favorably voted for a t  an election held 
for the purpose, the tax upon the poll will be held unconstitutional 
and the property tax upheld by the courts. Ihid. 

SCHOOL DISTRICTS. Bee Schools. 
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SCIEKTER. See Criminal Law, 10. 

SEALS. See Corporations, 3, 4, 6, 8. 

SELF-DEFENSE. See Homicide, 6, 10. 

SENTENCE. See Criminal Law, 4, 11; Judgments, 21. 

SERVASTS. See Wills, 19, 21. 

SERT'ICE. See Courts, 1 ; Summons, 1. 

SET-OFF A S D  COUSTERCLAIhI. See Esecution, 3. 

SETTLEJIEKT. See Appeal and Error, 55, 

SHAREHOLDERS. See Taxation, 7, 

SHERIFFS. See Criminal Law, 5. 

SIDETRACKS. See Contracts, 20. 

SIGKATURE. See Contracts, S : Judgments, 17. 

SILENCE. See Contracts, 17. 

SLANDER. See Appeal and Error, 2. 
1. ,Vla)tder--Damages-Bfeiztal Suffering.-In an action for slander, gen- 

pral damages, when recorerable, include actual or compensatory 
damages, embracing cornl~ensation for those injuries which the lam 
\rill presume must naturally and proximately result from the utter- 
ance of words which are actionable per- se, and may include injury 
to the feelings and mental snffering endured in consequence. Baker 
v. TVinslou~, 1. 

2. Snnzc-Actionable Per  Sc-Plecirli?zgs--Proof,-TV11e1~e the words spoken 
and published in an action for slander are  actionable &pel- sr, general 
tlamages need not be ldeaded or proved. Zbid. 

3. Nlalzder-Evidettce-Pulzitilre Damages.-In an action for slander, 
words falsely charging the plaintiff, the defendant's tenant or cropper, 
with stealing a part of the defendant's crop raised by the plaintiff 
upon his lands, are actionable per se, when the words are  spoken in 
the presence of others. Ibid. 

4. Slat~der-Jfalice-Danzages - Compensatory Damages-Justificatiolz.- 
Where the words spoken by the defendant of and concerning the 
l~laintiff in an action for slander are actionable per sc, the law will 
imply malice on the part of the defendant, wliich entitles the plain- 
tiff to compensatory or actual damages; this kind of malice does not 
necessarily mean personal ill-will, but a wrongful act knowingly and 
intentionally done the plaintiff without just cause or excuse. Ibitl. 

5.  Ranze-P~initicr Dumnge8.-Where the words uttered of and concern- 
ing the plaintiff in an action for slander are actionable per se, the 
finding of malice upon the issue does not alone establish the right of 
the jury to award punitive damages, unless there is actual malice, in 
the sense of personal ill-will, or there are  features of aggravation, a s  
when the wrong is done the plaintiff wantonly or under circumstances 
of rudeness or oppression, or in a manner which evidences a reckless 
and wanton disregard of the plaintiff's rights. Zbid. 
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6. Slafidw-Damages-Pur~itive D a m a g e s  Evideuce-Ti orth of Defettd- 

ant.--Where the matter published, in an action for slander, i c  action- 
able < p e r  se, and the verdict has been found againit the defendant 0x1 

the issue as  to justification, upon further evidence tending to show 
actual malice, personal ill-will, or such aggravation of circunistances 
permitting the recovery of punitive damages, evidenc-e concerning the 
defendant's worth or financial standing upon thi\ element of damages 
is competent. The proper issues in actions for slanc er n i t i ~  or with- 
out the plea of justification. and the verdicts thereon, discuwril hy 
WALKER, J. Ib id .  

SPECIAL LAWS. See Constitutional Law, 9. 

SPIRITUOUS LIQUOR. See Intoxicating Liquor. 

STAKEHOLDER. See Attachment, " 3 ; Actionh. 3. 

STATES. See Actions, 4. 

STATE COURTS. See ('ou~.ts. 11. 

STATE HIGHWAY COhlNISSION. See Actions, 4 ; Summons. 1. 

STATE I'IIISON. See Criminal Law, 16, 

STATUTES. See A ~ p e a l  and Error, 6, 20, 47 ; Indictment, 1 ; ('arriers. 6. 7 ,  
1 0 ;  Contracts, 5 ,  7 ; Criniinal Law, 2, 1 3 ,  Discovel y, 1 ; Costs. 1 ; 
Elections, 3, 4 ;  Su])reme Court, 2 ; Evidence, 1, 15 ;  Instructions, 1, 5 ;  
Insurance, 5 ;  Limitation of Actions, 1. 5, 6 ;  Mortgages, 5 ;  Pleadings, 1; 
Scl~ools, 1, 3, 7 ; Wills, 2. 1% Judgments, 4, 12 ; School?, 11, 15, 19 ; 
Trespass, 3 ;  Attachment, 2. 3 : Constitutional Law, 2, 5, 7, 9, 12, 20 ;  
Courts, 1, 2, 10 : Injunctions 3 ; Taxation, 5 ;  Principal and Surety, 1 ; 
Assault and Bt~ttery. 1 ; Ehecution, 1 ; Liens, 1; ACI ion\, 4, 10. 12 ;  
Intoxicating Liquor\, 3, 9, 10, 12, 1 3 ;  Corporations, 3, 3, 6 ;  Roads and 
Highways, 1 ; Trials, 2 ; Com~n-omise anti Settlement, 1 

1. Statutes - Fertiltzer-Analysis-Ar]riczdltrlral Departw en-Evidence- 
Actions-Counterc2ainu.-In order t o  recover damalres to the crops 
caused by the use of fertilizer containing a harmful deficiency of its 
ingredients, contrary to the seller's warranty, the statute, C. S., 4698, 
with its recent amendments, requires evidence of its analysis, show- 
ing the alleged deficiency, made by the  State Agricultural Depart- 
ment, and whether sold upon a special contract, not waiving the 
benefit of the statute, or under the protection of the statute alone, 
such evidence is essential to defendanl's recovery upon a counter- 
claim set up by him in plaintiff's action upon the note for the pur- 
chase price. Pearsall v. Eakilzs, 292. 

2. Statutes-Tarath-S~IWoIs-Scl~oo1 Districts-Supplew?ztary Powers. 
Public Laws, Extra Session of 1920, c11. 87, applying -0 all school dis- 
tricts within the Srtate, including incorporated cilies and towns, 
requiring an election to be called upon the proposition of levying an 
additional special annual tax, etc., in the manner therein specified, 
is not a substitution of the existing powers of school districts, &c., 
and may be exercised independently of the provision;; of C. S., 5523; 
nor is the statute of 1920, in its applicaiion to the tonn of Buriington, 
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repealed by Public Laws of 1921, ch. 81, allowing that town from 
time to time to raise and appropriate money for erecting, enlarging, 
repairing, and equipping school buildings, and acquiring land for 
school purpows. Story v. Corn?-&, 337. 

3. Statutes-Interpretatiot~.-The repealing of a statute by implication is 
not favored by the courts, and they will not do so if by any reasonable 
construction the statutes may be reconciled and repugnancy avoided. 
Ibid.  

4. Same-Schools-Scliool Distriots-Bonds.-The general statutory inhl- 
bition against an election in a school district upon the issuance of 
bonds within two years after an election in which the question had 
been disapproved. C. S., 5533, does not apply to an election held 
under a public-local law applicable only to a certain city or district. 
Ibid. 

5. Statutes-,liurriage-Penalties-Liceme-Juces of tlie Peace-Minis- 
ters of the Gospel-Contracts -C. S.. 2498, requiring that a minister 
or officer qhall not perform the marriage ceremony "until there is 
delivered to him a license for the marriage." is in pursuance of a 
public policy and requireq an nctual and not a constructive delivery of 
the license to the officer or minister before he +all perform the 
ceremony, and a mailing of the license before the performance of the 
ceremony, though tile officiating officer had been assured thereof by 
telephone from the register of cleeds, is not such delivery a s  will 
protect the justice of the peace from the penalty impoced by C. S ,  
2199. Woolel/ v. B r u t o ? ~  438. 

6 Stntztter-Srcndau-T~.at~sactiolk of Btcsiness-An act which makes it  
a crime to expose for sale or qelling, or offering for salc, on Sunday, 
any gooc?s, etc., w i t h ~ n  four miles of an incorporated city, etc., and 
in the wme sentence, dirided by a semicolon, prohibits the keeping 
open of any stow, etc ,  on Sunday, does not permit the keeping open 
of the store for the sole purpose of running a restaurant therein on 
Sunday, for the sale of food. e t c ,  though the latter may not be of 
itself unlawful, n-hen conducted in a qeparate place of busineqq. 
S. v. Pulliam, 682. 

7. Stattctes-Interpretatdon-Cottrt8.--The courts will observe the separa- 
tion of the legislatire and iupreme judicial powers of the Government 
by the State Constitution, and will only interpret a statute to ascer- 
tain and give effect to the intention of the Legislature, or, if such 
intention cannot be discovered, to give the statute such reasonable 
construction as may br consistent nit11 the general rules of interpre- 
tation. which the Legislature will he presumed to hare  recognized 
in connection n i t h  and as  a pant of the ptatute being construed; and 
to ascertain thii  legiclati~ e purpose, the spirit and reason of the 
lam will prevail over its letter, especially where a literal construction 
would nork an obxious injustice 8. v. Bell, 701. 

8. Same-TVife-Clbildren-Dzv0rce.-Within the intent and meaning of 
C. S., 4447, the willful abandonment by the father of his children 
of the marriage i.; made a separate offense of like degree with that of 
his willful abandonment of his wife; and his duty to the children is 
not lessened by the fact that a decree of absolute divorcement has 
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heen obtained, the obligatiou to support his own children continuing 
a f t e r  t he  marr iage  relation bet~veen him and  his  wife has  been 
severed by the  law. Ibitl. 

9. San~c-Pu~~ctrcc l t io i~  -Punctuation may no\\ be considered a s  a n  a id  i n  
coii\truing the  purpose o r  in tent  of t he  Legislature in erlacti~lg a 
s ta tu te ,  especially when brought forward  from time to time b~ legis- 
lative rei-'nactmeut; and  it i s  held t h a t  the  placing of a comma a f t e r  
t he  words "such wife," i n  C. S., 4447, with regard o the  husbantl's 
abando~lmeiit ,  evinces the  legislative intent to create t n o  offenses, tlle 
one, the willful ab:lndonrnent of tlie wife. and  tlle other.  the  willful 
abandonme~l t  by the  fa ther  of his children of t he  m i r r i a g e ;  espe- 
cially w1ie11 construed ill connection with C. S., 4460, making i t  a 
~niademranor  for  the  linsband t o  "willfully neglect to  proxide ade- 
quate supl)ort for h i i  wife and  the child o r  cliildrcn which lie has  
begotten by her." Ibid.  

10. Statutcs-l~zterpi-etutiot~-Ct~ptio~i~-Reet~actn~ciit.-\~iilile t he  caption 
ilmy not be c o ~ ~ s i d e r e d  in  tlie in ter l~re ta t ion  of a ~ t a t u t e  w11e11 in  
conflict with the  terms r~sl)ressed in  t h e  body of tlle ac t ,  it will be 
give11 greater significniice iu i t s  interpretation when the  original a c t  
has  heen anlentled ant1 the  caption accordingly cli:mged, and  thus  
recwgnizetl by the  Legihlature in  bringing the  a c t  with i t s  amend- 
ment f o r w ~ r d  in  t he  codified l a w ;  and  this ru le  ap1,lies to t he  inter-  
prettition of C. S , 4447, a s  t o  the  0ffen.e of t he  will-ul abandolimenl 
by the  1 lu~l)and of his wife or children, fortified by C. S., 4449, au -  
thorizing the  t r ia l  judge to provide f o ~ ,  t he  support  of t h e  deserted 
~ i i f e ,  o r  children, or both. Ibid.  

11. Sa~irc-Hu c.bn?cd ntrd T~fc -Dcsc r rp t~o  Poaotln-Pnrc ~t a t ~ t l  Cl~ilt1.- 
('. S . 4449. uceq the  word "husl~and" a s  tlcso-iptio po'aot~cp, i n  hie 
relati011 to tlrc child of t he  nmrriaqe to n h o m  his duty  of eupport 
continues a f t e r  a decree of tlivorcenient has  l m n  e ~ ~ t e r e d  : and  does 
not confilie the offense to the  willful abandonment of the  wife. Ibid.  

12. Stn t~ t t c s -Abnt~( lorr inc~l t  of Cl~iltlre)+Ntatutc of L~mitatio?~s-Slipport  
- B U ~ M C ~ ~ I P I I ~  1'roinise.-The promise of the  fa ther  to support  his 
c l~i ldren  and  hi\  miiki~lg gifts  to them i s  sufficient to repel t he  bar  
of the two-year s ta tu te  of limitations, whether h e  was  living i n  tile 
same home with them or o t h e r ~ ~ i h e ,  i11 proceedings under our  criminal 
\ ta tu te  fo r  his willfully abandoning them. C. S.,  4417. Ibid.  

STATUTES OF FK,\TII. See Princi1)al and Agent, 5 ;  ('ontracts, 23.  26, 27. 

STATUTES O F  1,lAIITATIONS. See Statutes.  12. 

STENOGRAPHER'S NOTES. See Evidence. 13 ; Instructions, 10. 

STIPULATIONS. See C:lrriers. 4 ; C'outractq, 4. 

STOCK. See Tasat ion ,  7. 

STOCKHOLDERS. See Corporations, 1. 

STORAGE. See Carriers,  19. 

STREETS AND SIDEWALKS. See Deeds and  Conreyancel:, 1 3 ;  Mu~licipal  
C o r ~ r a t i o n s ,  2, 4. 
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SUBMISSION. See Costs, 1. 

SUITS. See Appeal and Error, 33. 

SUMMONS. 
Summons-Service-Pri?zcipal and rlfjent-Goverttmental Agencies-State 

Highway Commission-Sctiom.-A fummons served on the chairman 
alone, and a s  such of the State Highway Commission, does not present 
in the action the question of the individual liability of its agents or 
employees for a tort alleged to hare heen committed by them. Car- 
penter v. R. R., 401. 

SUBSTITUTED AGENT. See Carriers. 11. 

SUNDAY. See Statutes, 6. 

SUPERIOR COURTS. See .Judgments, 1 ; Constitutional Law, 18. 

SUPERSEDEAS. See Appeal and Error, 20, 38;  Principal and Surety, 1. 

SUPPLEMENTARY PROCEEDINGS. See Appeal and Error, 14; Judgments, 
8 ;  Execution, 2. 

SUPPORT. See Statutes, 12. 

SUPPRESSION. See Contracts, 33. 

SUPREME COURT. See Constitutional Law, 4. 
1. Supreme Court-Rules of Practice-Petition to Rehear-Appeal and 

Error.-The requirement of Rule 52 that  petition for rehearing be 
filed within forty days after the filing of the opinion in the case is 
mandatory upon all litigants alike, and will he rigidly enforced. 
Cooper v. Conws., 615. 

2. Same-Statfttes-Conflict-Constitutional Law.-The Supreme Court is 
given, by Article I, section 8, of our Constitution, exclusive power tc 
make its own rules of practice, without legislative authority to inter- 
fere, and in case of conflict the rules made by the Court will be 
observed. Did. 

SURFACE TVATERS. See Jlunicipal Corporations, 1. 

SURVEYOR. See Highways, 5. 

SUSPENSION OF JUDGMENT. See Criminal Law, 6 ;  Judgments, 21. 

TAXATION. See Schools, 1, 2, 3, 5, 7, 9, 10, 14, 16, 17, 19, 20, 21, 22 ; Injunc- 
tion, 1, 2 ;  Constitutional Law, 6, 9, 12, 14, 15;  Statutes. 2 ;  Judg- 
ments, 18. 

1. Taxation-Time 07 Listing Property.-In 1019 the taxpayer was re- 
quired to list his taxes on the first of May, and by Public Laws 1919, 
ch. 84, see. 8, all property was required to have been listed a s  of 
1 January for the years 1920, 1921, 1922, 1923, upon the valuation 
of May, 1919. By ch. 1, sec. 1, Extra Session of 1920, the valuation of 
1 May, 1919, was approved and accepted for the years stated, and 
by sec. 8 of ch. 1, Extra Session of 1920, except for the purpose of 
taxation of the year 1920, the taxes were required to be listed 1 May, 
that is, those of 1921, etc.: Held, the language of these a d s  is un- 
ambiguous, leaving nothing open to construction, and requires that 
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TAXATION-Continued. 
for the year 1920 the tax on property was to be charged ou the tax 
books as  of the first day of the  year. Roanoke Rapids 2;. Patterson, 
135. 

2. Same-Domicile.-Under tlie provisions of our statutes, all personal 
property and all taxable polls sliall be listed by tlie taxpayer in the 
township in which he resides, the residence in such instances being 
interpreted as  the place of domicile. Ibid. 

3. Sanze-Residence-A?Gmus d.ianenlli.-The words "domic,ile" and "resi- 
dence" are  not, in accuracy, convertible terms, tlie former being a 
person's fixed and established dwelling place, a s  distinguished from 
his temporary, althovgh actual, place of "residence," the former 
implying both his physical presence in a particular locality and his 
intention to make this locality a permanent abiding place, both as  to 
actual residence or orcupancy and as  to the animus manendi. Ib id .  

4. illa.cation--Gihange of Domicile-Place W I w e  l'axes An: Due.-where 
a taspayer has listed his property for taxation in May, 1919, in  the 
tolvnsliip of his domicile, and a few days prior to 1 January, 1920, 
has made arrangements and intends to move his domicile to another 
township, but does not actually reside there until 3 Jan l~ary ,  1920, 
his taxes are  due nnd payable a t  the place of his former domicile, or 
the to~vnship from which lie has removed. Ibid. 

5. Ta.zation - School Districts - Statutes -Limitation of Powers-Void 
Lcq/.-The power of the couuty board of education to levy a tax 
under an election called by the county commissioners, ior the purpose 
of erecting, enlarging, altering, and equipping buildings, etc., for 
school purposes, under Public-Local Laws of 1920, ch. S i ,  see. 1, Extra 
Session, is expressly therein limited, "unlass or until" the qualified 
electors l i a ~ e  voted for the proposition; rind a levy of such tax con- 
trary to this reqtriction a s  to  the time thereof is void under the ex- 
press statutory inhibition. Galloway v. Board of Edzdcntion, 245. 

6. Same-Void Leuics-Elcctio~~s-I2aiificatiot~.-~~!~ere a levy of a tax 
by a county for scliool purposes is originally invalid l~ecause in viola- 
tion of arr express provision of the statute uuder n h ~ c h  the levy is 
proposed to be made, rewir ing that the levy shall not ) e  made unless 
and until the approval of the voters a t  an election held, etc., an6 
nhich has never been modified or changed, the subse{~uent approval 
thereof by the voters cannot havc the effect of relating hack and 
curing the defect. or render the levy a valid one. Ibicf 

7. Taxatio~~-Corporations-BI~ai-e~9 of Stoc7i-S?~a~el1olders--('o11stitutio~~ul 
Law-Art. V, sec. 3, @f our State Constitution r e q u w s  legislative 
enactment for the levy of taxes, and objection to 1 statute that  
requires corporations to  pay the tases on every element of value that 
gee? to makc up their taxable asiets, and specificall:, excludes the 
payment of taxes upon the shares of stock by the ind i~ idua l  owner is 
untenable, and nzandamus to compel the State Tax Commissioner to 
enforce tlie payment of tases by the individual owner on his shares, 
contrary to the provisions of the statute, mill not lie. The relation 
of the shareholders to the corporation, a s  creditors discussed by 
ADAMS, J. Person v. Watts, 499. 
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TENANTS IN COMMON. See Estates, I ;  Judgments, 15; Parties, I. 
Tenants in Commzon-0welty.-Owelty of partition, when allowabie, is  

a sum paid or secured, in case of partition in unequal portions, by 
him who received the larger and more valuable portion, to him who 
has received the less, in order to equalize values of the tracts appor- 
tioned among tenants in common of the lands in question. Outlaw v. 
Outlaw, 255. 

TENEMENT. See Easements, 1. 

TERMS. See Wills, 6. 

TERRITORY. See Schools, 5, 26. 

TINBER. See Principal and Agent, 3 ;  Appeal and Error, 46. 

TIME. See Taxation, 1 ; Insurance, 4 ; Carriers, 16 ; Pleadings, 5. 

TITLE. See Betterments, 3 ;  Bills and Notes, 1, 2, 3 ; Receivers, 1 ;  Appeal 
and Error, 12; Limitation of Actions, 6 ;  Mortgages, 7 ;  Trespass, 3 ;  
Attachment, 5 ; Interpleader, 1 ; Wills, 4, 16 ; Adverse Possession, 1 ; 
Deeds and Conveyances, 13. 

TORTS. See Employer and Employee, 7 ;  Damages, 1, 2 ;  Principal and 
Agent, 1; Actions, 8, 9 ;  Pleadings, 3. 

TRANSPORTATION. See Intoxicating Liquors, 1. 

TRESPASS. See Principal and Agent, 1; Adverse Possession, 2, 4. 

TBIALS. See Rape, 1 ; Carriers, 9, 18; Instructions, 19 ; Contracts, 9, 11, 19, 
37 ; Homicide, 2, 6 ; Deeds and Conveyances, 2, 9 ; Railroads, 2 ; Princi- 
pal and Agent, 4, 6 ;  Evidence, 5, 8, 11, 12, 16; Costs, 1 ; Fraud, 1 ;  
Employer and Employee, 8 ; Banks and Banking, 6 ; Criminal Law, 15 ; 
Injunction, 4, 5 ; Appeal and Error, 18, 19, 23, 39, 53, 54; Ateachment, 8 ;  
Verdict, 2 ; Constitutional Law, 17, 22 ; Intoxicating Liquors, 4. 

1. 2'~ials-Argument of Counse7-Uepositiolzs IVithdrawn-Approval 01 
Court-Orders.-A party to an action may not withdraw depositions 
lie has had taken from the files of the court without leave and a n  
order from the court, and upon his so doing, the counsel for the 
adverse party niay argue to the jury that the depositions were 
unsatisfactory to the party a t  whose instance they had been taken. 
Fovbes v. Long, 38. 

2. Trials - Motions - Tonsuit - Evidenre--Statutes-Waiver.-The intro- 
duction of evidence by the defendant upon the overruling of his 
motion a t  the conclusion of the plaintiff's evidence, and his failure to 
renew his motion on ail the evidence, is  a waiver of his right under 
tile statute, C. S., 567. TT7007cy v. Bruton, 438. 

3. Trials-Eb$de+zce--Questions for  Jur~.-The weight and credibility of 
the evidence are  matterq within the province of the jury to determine, 
under a proper in~trnct ion by the court of the law thereto applicable. 
S .  c, Wingler, 747. 

TRESPASS. 
1. Trespass-Evidence-Verdict.-Upon the trial of an action for assault 

upon the person and trespass u w n  the property of the feme plaintiff, 
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TRESPASS-Continued. 
there was evidence that the agent of the defendant callvd a t  the house 
to collect a deferred payment under a vendor's lien ul)on a sewing 
machine, refused to wait therefor until tlie return of the plaintiff's 
husband, and resisting her efforts in opposition: Held, sufficient to  
sustain a rerdict awarding damages to the plaintiff. Ii'zlsoiz, v. Sex-  
ing Machine Co., 40. 

2. Trespass--Principul and Agent-Dantages-Emplouer a , ~ d  Employee- 
Master and Seruant.-TVhere one has employed allot ler to cut the 
timber from liis own land, and the one so employed cuts timber from 
lands outside his employer's boundaries, ordinarily an action may be 
maintained against tlie employer for the trespass of 11iq agent, espe- 
cially when lie has knowingly received a part of the consideration for 
che timber, or there is other evidence of liis ratification of hi. em- 
ployee's acts. Hoge 1;. Lce, 45. 

3. Trespass - Evitleifce - Titlc-Color- ddoo'se Possessro~r-Stc~tutcs- 
Principal and .Igent.-In an action of trehpaus involriii,: title to lands, 
the plaintiff relied on adverse possession under color, 2nd the defend- 
ant also upon such possession. Both parties relied upon the posse+ 
sion of their respective agents occupying camps on the land about 
fifty yards apart. Evidence held competent, in plain~iff's behalf, to 
show that defendant's agent had offered money to plaintiff's agent to 
quit possession. during such occupancy, as a part of the 9-es g e s t ~ ,  
and also competent under the circumstances of the caw, a s  tending to 
show the defendant's agent afterwards acquired the prlsqeusion of the 
land with tlie defendant's approval, and for the purlme of evicting 
the plaintiff's watchman peaceably, if poisible, and forcibly, if neces- 
sary. Ben-l~ 1%. Cednr Works, 187. 

TRUSTS. See Limitation of Actions, 1 ;  Contracts. 26: Injunctio~i. 8 ;  
Schools, 1 

1. Trusts-Equitll-Deeds and Co~tveya~fces-Gnt~cellatio~?.--TYl~ere, at  the 
suit of the nife, it appears that a deed in truslt, made by herself for 
her benefit and that of her children, was under a misapprehension of 
the fact% and that its enforcement had proven to be ill-adrised, im- 
provident, and inlpoqsible of fulfillment, and that it- cancellation 
would he to tlle interest of all concernetl, prerenting an irreparable 
loss, its cancellation as  prayed for may be adjudged i i  tile equitable 
jurisdiction of the court ; but where these allegationq ai'e not admitted 
or proven, the caie on appeal will 11e remanded that tlie factu may be 
judicially ascertained. Re11 v. ~IffC'niiz, 117. 

2. Sam~-Dicorcf-Pnrtie8-Hi1~~ba11(l nlid Tl'iff-JI(~r~xcy( --The divorced 
hushand of tlir wife is a proper party to the suit of the wife to set 
aside her dead of trust to anotlicr for the benefit ?f herself and 
children, made during the esibtence of tlle marriage ties: and i t  
appears in this w i t  that all the perwnf i11 interest har13 properly been 
made parties. I h i d .  

UNITED STATES _RI.iIT,. Sre Carrier*. 8 :  Contracts. 12. 

USURY. See Mortgages. 5. 
Usury-Itzj?o~ctioii--41)11cnl nirtl Error.-The :~ction of t l ~ c  Superior Court 

judge in di-olring a temporary restraining orcler f? r  the sale of 
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certain collateral upon the ground of alleged usury is  sustained on 
appeal under the authority of Otce~rs v. Wright, 161 N. C., 131. TVavd 
v. Tliilzston, 613. 

VALUE. See Deeds and Conveyances, 7 ;  Wills, 3 ; Parties, 1 ; Appeal and 
Error, 36;  Damages, 4. 

VENDOR AND PURCHASER. See Contracts, 8, 16;  Judgments, 4, 8 ;  Mort- 
gages, 8 ;  Negligence, 5. 

1. Vendor and Purchaser-Contracts--TVurra?tties-Re of Goods- 
Fraud-Principal and Agent-Evidence-Burden of Proof.-Where the 
purchaser of machinery under a written contract has agreed that if 
he did not return the machine within thirty days i t  was to be 
regarded as an acceptance, shutting oft' all warranties, expressed or 
implied, and defends an action to recover the purchase price on the 
ground that the selling agent had fraudulently induced him, by his 
promise, upon which he relied and acted, not to return the machine 
within that time, the burden is on the defendant to establish the 
false representations, and that the plaintiff's agent was authorized 
to make them, by evidence aliunde, the agent's declarations, and his 
demurrer to the complaint is properly orerruled. Fau v. C?-owell, 415. 

2. Same-Declarations-Evidence A1iunde.-While a rendor of goods may 
subsequently waive the stipulations of warranty in the written con- 
tract of sale, made in its behalf, the hurden of proof is on the pur- 
chaser relying thereon to show that plaintiff's agent had the authority 
from his principal to \wive these stipulations, either expressly or 
implied from the character of the agency. Ibid. 

VENUE. See Liens, 1. 

VERDICT. See Appeal and Error, 11, 32, 46, 49 ; Contracts, 14 ; Homicide, 11 ; 
Trespass, 1 ; Fraud, 1 ; Judgments, 5 ; Criminal Law, 8 ; Intoxicating 
Liquor, 4. 

1. Verdict-Impeachment-Jwors-Clerks of Foul-t-Evidence-Hearsay 
Evide?tce.-Jurors may not impeach, by direct testimony, their verdict 
after i t  has been rendered: nor may this be done indirectly upon 
testimony of the clerk, or another, of a conversation he had over- 
heard between some of the jurors, after the verdict was rendered, the 
latter being further objectionable as hearsay; and where the trial 
judge has found the facts to be as  set out in the clerk's affidavit, and 
overrules the motion as a matter of law, it  is, in effect, a conclusion 
that evidence of this character was not admissible for the purpose, 
and would not, therefore, be considered by him. Bake? v. Winslow, 2. 

2. Verdicts-Xotiott to Set Aside-Discretion of Court-Courts-Appeal 
and Ewor-Trials.-A motion before the trial judge to set aside a 
verdict and award a new trial on the ground that the verdict was con- 
trary to the weight of the evidence is addressed to the legal discretion 
of the judge, and his denying the motion is not reviewable on appeal 
when no abuse of discretion is shown. Mica Co. v, Xining Go., 490. 

3. Verdict-Zss~tes of Fact-Appeal and Error.-Cheese Co. v. Culbreth, 
631. 

VESTED RIGHTS. See T17ills, 4 :  Constitutional Law, 14. 
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VOTERS. See School Districts, 7. 

WAIVER. See Contracts, 10; Courts, 2 ;  Trials, 2 ;  Carriers, 20; Liens, 1; 
Judgments, 20. 

WAREHOUSES. See Contracts, 20 ; Carriers, 19. 

WARRANT. See Courts, 1. 

WARRANTY. See Contracts, 8 ;  Vendor and Purchaser, 1. 

WIDOWS. See Mortgages, 2. 

WILLS. See Estates, 1. 
1. Wills-Devises-Land.-The word "lend" used in the nil1 construed in 

this case is held to have been used in the sense of the, word "devise." 
Hampton v. Griggs, 14. 

2. Wills-Probate-Cornon Form-Conclusions-Statute$.-A will duly 
admitted to probate is  conclusive as  to its validity cntil  vacated on 
appeal or declared void by a competent tribunal. C. S., 4145. New- 
bern v. Leigh, 166. 

3. Same-Fraud-Caveat-Purchasers for  Value, Without Notice.-Where, 
under a will duly admitted to probate, a devisee of lands has sold the 
same to a third party, and thereafter, upon caveat entered, the will 
has been set aside, the proceedings a r e  in  rem, and the purchaser for 
value and without notice of the fraud acquires a good title against 
the heirs a t  law of the deceased owner. Ibid. 

4. Wills-Interpretation-Intent-Estates - Remainders--Heirs-Descent 
and Distribution-Vested Interests-Title.-Under a devise of lands 
to the testator's wife for life in  lieu of dower, and a ;  her death, the 
lands to be sold a t  public sale, and the proceeds equally divided 
"among his lawful heirs," the title will immediately vest in the tes- 
tator's children a t  the time of his death, and will not be postponed 
to the death of his widow, when the distribution of the proceeds of 
the  sale is directed to be made; and where a t  the time of the vesting 
of the estate there were several children of the testator living, but 
all of them died during the continuance of the life estate of the 
widow, the title to the whole of the lands having vested in the last 
surviving child under the canons of descent will pass to the devisee 
under the will of such child. Gmnthan~ v. Jennette, 177 N. C., 229, 
cited and distinguished. Witty v. Witt21, 375. 

5.  Same-Canons of Descent.-The law favors the early resting of estates; 
and upon a devise of land? to the testator's wife for life, and a t  her 
death to be sold and the proceeds divided among "his lawful heirs," 
without qualifying words, the word "heirs" is to be taken in i ts  
natural and primary meaning as  designating the on(>? on whom the 
law casts the estate immediately on the death of tl e ancestor, and 
the direction that the lands be sold and the proceeds divided does 
not affect this interpretation Ibid. 

6. Wills-Interpretatio~2-"HFirs"--"h7ext of KinH-Syno? umous Terms- 
Words and Phrases.-In construing a will the courts will ordinarily 
consider the words "heirs a t  law" as  having the same meaning as the 
words "next of kin," in dealing with real property. Ibid. 
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WILLS-Continued. 
7. Wills-Interpretatio16Intmt-Eetcctes-Remaimders-I~f~mces-Pre- 

sumptiom-A devise of lands to the testator's wife, in  lieu of dower, 
and a t  her death to be sold "and the amount i t  brings equally divided 
among my heirs a t  law," cannot affect the interpretation that the title 
vested in his children upon his death, the enjoyment to commence 
after the falling in of the life estate, because of the fact that no gift 
in remainder by specific words had been used, the inference thereof 
being from the direction to sell the lands and divide the proceeds 
among his heirs. Ibid. 

8. Wills-Inte7'pretation-Inte-nt.-The intent of the testator, as gathered 
from the words he has used in his will, will prevail in giving effect 
to the will, not so much depending upon what the testator intended 
to express as what he actually expressed therein, considering all its 
provisions in their related entirety; and while presumptions a s  to his 
meaning a re  usually subordinated to his intention, they are  not to 
be disregarded as  an aid to the discovery of such intention when such 
construction is reasonable and in accord with the language nsed. 
McIver v. McKilzney, 593. 

9. Same-Presumptions-Residuary C1auseIntestacy.-Where reasonably 
permissible, the law presumes that it  was not intended by a testator 
to die intestate as  to any part of his property, and the law will 
accordingly, in proper instances, presume that by a residuary clause 
the intestate intended to dispose of the property that he has not 
disposed of specifically in other parts of his will. Ibid. 

10. Same.-In one item of his will a testator devised his home lands to his 
wife for life, therein not specificallp designating those to take in 
remainder ; and in another item thereof disposed o-f the residue of his 
estate, if any, to his wife and daughter, in equal proportions, share 
and share alike : Held, it  was the testator's intent that the remainder 
of his estate devised in the first item should vest under the residuary 
clause. Ibid. 

Same-Equity-Conuer.sion.-Where a testator directs that his real 
estate be sold and the proceeds first applied to the payment of his 
debts, and should any surplus remain, i t  should be divided among 
certain beneficiaries, such beneficiaries take the surplus as  personalty 
under the doctrine of equitable conversion, subject to the law of 
descent applicable to property of that  character. Ibid. 

Same-Statutes-Husband and Wife.-Where a daughter takes the 
lands of her father, after the death of her mother, a s  residuary 
legatee under his will, but as  personalty under the equitable doctrine 
of conversion, and then dies intestate, without child or the repre- 
sentative of such child, leaving a husband surviving. the daughter 
acquires her mother's interest, under the provisions of C. S., 137, 
and her husband, upon her death, is entitled to the estate as  her 
personalty under the provisions of C. S., 7, subject to the rightful 
demand.: of creditors; and C. S.. 137 (8 ) ,  relating to instances where 
a married woman dies intestate, leaving a husband and a child, o r  
the representative of such child, has no application. Public Laws of 
1921, ch. 54. Ibid. 

Wills-Animo TestandL-A paper-writing to constitute a valid will 
must by the written terms show, among other things, the intent of the 
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maker to dislmse of his property to take effect after his death, and 
when such intent does not so appear, extraneous e~icience is  inad- 
missible for that purpose. I n  re Seymour, 418. 

Same-Disposition of Estate-Powers of ilttorneu-Prittc3ipal and A g e ~ ~ t .  
A paper-writing signed by the wife under seal stating that  she was 
of "sound mind and body," and "inresting" her husl~and "with full 
power of attorney over all moneys, real estate, l ibe r t~  bonds. and all 
other property owned by me a t  tliis date, for the yurlmse of acting 
for me in all business matters," etc., designating tlie property specifi- 
cally, is hut the appointment of her husband as her agent or attorney 
in fact, without any dispoeition to him, and ineffeclual aq a will : 
and its interpretation other\~ise cannot bcl upheld by t l ~ e  added words. 
"this also constitutes my last will," for this can only refer to the paper 
that  is in itself ineRectua1 a s  a will. Zbid. 

Tl'ills-Znto~pl-etalio,cI~ltc?lt-Zrrecollcilable Procisions.-In constru- 
ing a will, the intent of the testator, as  embodied in t l e  entire instru- 
ment, mu4t grerail, and each and every part must be given effect if 
i t  can be done by fair and reasoii:rble intendnient ; and where, under 
tliis rule, it allllears that a later item of a clerise or bequest therein 
is irreconcila1)lr with a former one, tlre general rule is that the 
last exprescion will prevail. I,rdbettc.r 7 -  Cnlbcrso~~, 488. 

Same-Title-f'o~ttrclcts to Ponvey-Deeds and Co)tvegat~ccs.-By the 
first item of the will a testator devised and bequeathed to his wife 
"a11 of my property whaterer and 15 hererrr found, , . during her 
natural life only, the returns, income, and dividends accruing upon 
such stock as  I may own a t  the time of my deatl " in a certain 
manufacturing concern; and provided in a later item that a t  the 
death of the wife the designated stocks and real estate not specifically 
inclucling the locus in quo shall go to certain named collateral rela- 
tions, with "remainder of my estate, hot11 real and personal, not 
otherwise disposed of0 to his wife, the tile to vest in her absolutely 
and unconditionally a t  his death. After the testator's death the 
defendant contracted to purchase the locus in  quo from the widow, 
and refused to accept lier deed, denying her title under the will: 
Held, under a proper construction of the will, i t  mas t le  intent of the 
testator that the fee-simple title to the landq in question should go 
to the widow under the later item of the will. which \;as reconcilable 
with the  first thereof, and that tlie defendant compl:: with his con- 
tract of gurcliase. Zbid. 

Wills-Deuise-Estates-I?ctnair~ders-I?~te)tt -A clerirc to testator's 
wife of all his personal and real property. to use aq ahe may see 
proper for the balance of her life, and ihould there he any a t  lier 
death, it  was the testator's "preference" that i t  should go to a charit- 
able institution, giving indication, or otherwise some institution ]]is 
wife would designate: Held, the wife acquired only a life estate in the 
lands inclnclecl in the deri5e to lier, and could not conJey a fee-simple 
title to a purchaser. Herring r .  l ~ i l l i a l ~ l s ,  158 P;. C'., 1. cited and 
approred. Miller c. Scott, 356. 

R7ills-1nterprctatiolt.-In interpreting a will to ascertain a testatrix's 
intention, the court should place itself a s  near as  may be in her 
position. and \rhen the language she has therein use 1 is ambiguoue 
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or doubtful, i t  should take into consideration the situation of the 
testatrix a t  the time and the relevant facts and circumstances sur- 
rounding her at  the time the will was executed, the first rule of 
construction being to give effect to the testatrix's intention as found in 
the terms of the will and within the limits which the law prescribes; 
and the predominant and controlling purpose of the testatrix must 
prevail when ascertained from the general provisions of the instru- 
ment over particular and apparently inconsistent expressions to which, 
unexplained, a technical force may be given. Rail~es c'. Osbomze, 599. 

19. Same-Devises-Domestic Servants-Employees.-A bequest in a will 
"to any servant or any other household employee" of the testator 
should be construed as  if expressed ' t o  any household servant or any 
other housel~old employee," and does not include within its meaning 
those who worked upon the testator's farm, occasionally doing car- 
penter's work in the home, laying cement in the house, o r  laying 
rock on the premises, making flower boxes, etc., though occasionally, 
or a t  rare instances, they may have performed some slight service that 
may come within the letter of the definition though not within i ts  
spirit, and the clear intention of the testatrix. I b i d .  

20. Il'ills-Itzterpretation-Intent-Evidence-Parol Evidence.-Par01 evi- 
dence of a testator's declarations of his intent in making a will, made 
before or a t  the time he executed it ,  is incompetent, the  rule being 
that the intent a s  gathered from the written instrument, under the 
established rules of interpretation, will prevail. Ibid. 

21. Tl7ills-lnte~pretation-Se1'vn~~ts-Employees-"Household."-A bequest 
"to any servant or other household employee who may be in my ( the 
testatrix's) employment a t  the time of my death," is construed to 
imply the words "household" between the word "any" and the word 
"servant" ; and one employed around the house, sleeping in a servant's 
room on the premises, eating in the servant's quarters, and hired to 
cut and bring in wood, for use in the testatrix's dwelling, and to take 
care of the testatrix's greenhouse, to cut the grass on her lawn, to 
dust her rugs, etc., is within the intent and meaning of the words 
"domestic servant." This interpretation is illustrated by a specific 
devise in another item of the will to one employed a s  a companion by 
the testatrix, living as  a member of her household, and whose duty 
was not that of a aervant, the testatrix not intending to call her a 
servant, and therefore using the words "household employee" to spare 
her feelings, although she performed in some respects a servant's 
work. Raines v. Osbome, 603. 

WITHDRAWAL. See Trials, 1. 

WITNESSES. See Appeal and Error, 15, 54 ;  Evidence, 12, 16. 
1. Witnesses-Quc~lification-Oath-Mental Capacity-Courts-Discretion 

-Ajppeal and Error.-It is  the question of the mental capacity of a 
witness to understand and appreciate the solemn obligation imposed 
on him by oath 4 0  tell the truth, and his ability to correctly narrate 
the facts involved in the controversy, that determines his eligibility 
as  a witness; and his youth and adjudged imbecility of mind a re  



926 INDEX. 

WITNESSES-Contii~ued. 
only evidentiary in the determination of the question by the judge; 
and his decision thereon, in the absence of a special finding of the 
facts, is not reviewable on appeal. Lanier e. Bryan, 235. 

2 .  Witness - Qualification - Courts-Rulings - Evidence--Pindimgs-Pre- 
sumptim.-Where the trial judge has heard competent evidence 
sufficient to sustain his ruling, and adjudges that the witness is com- 
petent to  testify in the action, i t  will be presumed, on appeal to the 
Supreme Court, that he has found facts sufficient to sustain his rulings, 
when i t  is silent in that respect. I b i d .  

9. Witnesses - Character - Knou'ledge - Z)etoxicati?zg Liquor-Spirituous 
Liquor-Evidence-Hearsay Evidence.-Before a witness may testify 
to the bad character of the defendant on trial for the unlawful sale 
of liquor, he must qualify himself by first saying under oath that  he 
knons what such character is, before giving the information he has 
received thereon from others, and thus prevent :I conviction by 
rumors that were mere hearsay declarations on the p-incipal question 
of guilt or innocence; and an admission of testimony, in behalf of the 
State, that all the witness could say was what people had said to 
him, that the defendant \ \as  a man who handled liquor, is  reversible 
error, when unsupported by the sworn testimony b j  the witness of 
his onn  kno\vledge of the defendant's bad character. S. ti. Mills, 794. 

WORDS AND PHRASES. See Rule in Shelle2/'s case. 4 ;  V'ills, 6. 

WRITTEX IiXSTRUMENTS. See Evidence, 3 ; Contracts, 27;  Evidence, 7. 

WRITS. See Constitutional Law, 4. 

WRONGFUL DEATH. See Appeal and Error, 36; Damages, 4 ;  Negligence, 8. 


